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PREFACE 


The uniformly welcome reception that has been accorded to 
the five previous editions of this book and the constant demand 
for it have rendered it necessary for the publishers to bring out a 
new edition of the same. The numerous, and, in some cases, 
important amendments made by the recent Adaptation of Indian 
Laws Order in Council passed under the new Government of India 
Act have been carried out in their proper places. 

All Acts of any importance published up to August 1937 have 
been incorporated in this edition. The case-law has also been 
brought up to the end of August 1937. Special care has been 
bestowed in the preparation of this new edition tu re-examine the 
citation of authorities and make them clear and exhaustive. 

The several Provincial Amendments of the Court-Fees Act 
and the Stamp Act will be given in extenso at the end of the second 
volume. 


Mylapore, Madras, 
20— 9~’37. 
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APPENDIX. 

PUBLIC DEPAETMENT. 

(Eeforms). 

Notie'Ication&. 

Fort Si George, the Wi April, 1036. 

No. 3.--Tlie following notifications of the Governineut of Mia are 
republished 

Legisutive Depabwoint, 

New Delhi, the Ui April, 1936. 

No, 143/36-P.-*-Whereafl by the Government of India '(Constitution 
of Orissa) Order, 1936, His Majesty has been pleased to direct that the 
provisions of S. 71 of the Government of India Act^ (Except sub-S. (4) 
thereof) hereinafter called “the said section’^, shall apply to the whole of 
Orissa; ' 

And whereas the Local Govenmaent of Ori®a has proposed to the 
Governor-General in Council drafts of the Mowing Eeguiations, 
together with the reasons for proposing the same; 

And whereas the Governor-General in Council has taken the smd 
drafts §nd. reasons into consideration and has approved the drafts and the 
same have received the assent of the Ooveraor-G^eral on the first day of 
April, 1930 , 

In pursuance of the direction contained in sub-S. (2) of the said 
section, the said Regulations are published lu the Gazette of India. 

Regulation No. I op 1936. 

A Regulation to declare the law in force in the Province of Orissa. 

"Whereas it is expedient to declare the law in force in the Provinee 
of Orissa; It is hereby enacted as follows'.— 

Sbirt title, extent tna (1) TMs Kegolation may be caUed 

eomraeoceiiieiit. The OmsSA LawS REGULATION, 1936. 

(2) It extends to the whole of the Province of Orissa except the 
districts of Angul and the Khondmals and the tracts of country ^ecified 
in S. 2 of the Ganjam and Vizagapatam Act, 1839. 

(3) It shall come into force on the 1st day of April, 1936. 

2. In this Regulation the expression ‘areas transferred to Orissa' 
means areas transferred to the Province of 
Defimtion. Qj,jgg^ j,y Government of India (Oonstitm 

tion of Orissa) Order, 1936, 



ii 

Cesser of Ihe Madras IHstrict Police Act, 1859, a'nd extension 
of the Police Act, 1861. 

Cesser of the Madras Dis- 3. (1) The Madras District Police Act, 

trict Police Act, 1S09, and 1859, shall cease to have effect and the Police 
ertmion o£ to Poltoo Act, iggj^ 

ferred to Orissa from the Pimdency of 

Madras. 

(2) All appointments, rules and orders made, powers and duties 
conferred or imposed and all other things done under the Madras District 
Police Act, 1859, shall be deemed, so far as may be, to have been respec- 
tively made, conferred, imposed or done under tlic Police Act, 1861. 

4. (1) The Madi'jis Civil Courts Act, 1873, 
CesBcr of the Madras Oi\il and the Ctiiilral Provinces Courl^ Act, 1917, 
Courts Act, 1873, aad the shall cease to extend and the Bengal, Agra and 

the Beu^, Agra and Assam the areas transferred to Orissa from the I’rosi- 
OivU Courts Act, 1887. dency of Madras and the Central Provinces, 

(2) All Coui*ts constituted, appointments, rules mid ordoi's math', 
jurisdiction and powers conferred and other tilings done under the Madras 
Civil Courts Act, 1873, or the CcntiMl Provinces Courts Act, 1917, shall, 
so far as may be, be deemed to have been respectively coiisLitutod, made, 
conferi'ed or done under the Bengal, Agra and Assam Civil Coui'ts Act, 
1887. 

6. (1) The Central Provhices Local Self- 
Cesser of the Central Pro- Government Act, 1920, shall cease to extend 

Pi'ovinces Tvoeal Sdl-GoyCAii- 
flion of the Central Provinces ment Act, 1883, is hci'oby extended to the areas 
Local Self-Oovenunent Act, transferred to Orissa from the Central. Pw 
TOces, 

(2) All notifications, orders, schemes, rules, forms and by-laws 
issued, made or prescribed under the Central Provinces Local Self-Govern- 
ment Act, 1883, are hereby extkded so far as they are applicable, to the 
areas transferred to Orissa from the Central Provmccs. 

(3) (a) The areas transferred to Orissa from the Central Provinces 
shall, for the purposes of the Central Provinces Local Self-Government 
Act, 1883, be deemed to be part of the district of Sambalpur and to be 
under the control and administration of the Sambalpur District Council. 

(&) The Governor may nominate not more than three persons to be 
members of the Sambalpur District Council to represent the aforesaid 
areas, and the persons so nominated shall, notwitlistanding anything con- 
tained in the Central Provinces Local Sclf-Govommont Act, 1888, or tha 
rules made thereunder, be deemed to bo members of the Sambalpur Dis- 
trict Council, and shall hold office as such mombeisi until representatives 
of the said areas are elected, in accordance with the Central Provinces 
Local Sclf-Govermnont Act, 1883, and the rules made thereunder. 

DepSy'"^ ^ Madras Deputy Collectors 

Act, 1914. Act, 1911, is horehy repealed. 



7. Subject to the provisions of pai*a;^raphs 16 and 17 of the Govern- 

ment of Mia (Constitution of Orissa) Order, 
ConatructaoD of coi-tam all enactments other than enactments 

enactments in force m the t , 

Province of Onssa. repealed by this Re^ilation made by any 

anthority in British India and all notifications, 
orders, schemes, nilcs, loiins and by-laws issued, made or prescribed 
nndor such enaetments, which were, immediately before the 1st day of 
April, 1036, in force in any of the areas comprised in the Province of 
Orissa, shall, in their application to such areas, ho construed as if refer- 
ences therein hy whatever form of •words to the authorities, territory or 
Gazettes mentioned in column 1 of the First Schedule wesre references 
to the authorities, territory or Gazettes res])eetively mentioned or referred 
to opposite thereto in column 2 of the said Schedule. 

8. Nothing in any law in force in the I’rovince of Orissa which 
rcqiiires lliai the draft of any notification, 

«<‘bcino., rule, foim or by-law shall before 
Ix'ing msidc by the Local Govermnent he laid 
on the Table of, or be approved hy, a Legisla- 
tive Council, or which vwiniros that any ol.jectioiis or suggestions made 
in any manner wliatsofn-ei* liy such liCgislaiivo Council with respect to any 
such draft shall bo considered liy the. Local ( lovcrinnont or -which confers 
on any Legislative Oouncil the jiowci* 1o iruikc any modi Ileal ions in any 
such draft, shall apply to uiiy notifieutiou, order, selicmc, rule, form or 
by-law made or issued by the Government of Orissa. 


Coiiam provisiuns 
io bo inapplictiblo t 
('iitionB, ordcjrs, etc. 


Eepeal of coi-tain eunt-t- 9. The enactments specified in the Second 
“icnts. S<'hcdnle are hereby repealed, 

10. The onaetmoiits specified in the Third Schedule arc hereby 
AinonfinK'nih oC aiiieiided to the extent and in the manner 

oim<‘tmcnt3. iiic'utioiied HI the foiirlh column thereof. 


11, TJin cnaciments specified in the 
h’ourth Seliediile ai'o lieraby extended to the 
areas specified in the foiiH-h eolumu llj.ereof. 


Tlxtcaflion oE tb« npplic 
Hon oE oorlaiu ('niictiiiPiilR. 


12. All notiHcalioiis, orders, schemes, inilcs, forms and by-laws issued, 
luado or prescribed under any of the enact- 

noS'S, "orilmfdf ™ m 3 of tho Powth 

Sehednlo, arc hereby extended, so far as the 
said notifications, ordei's, sehonics, rulas, forms and by-laws are applicable, 
to the areas rcspeetively mentioned against such enactment in column 4 
of the said Schedule. 


13. Without prejudice to any provisions made in this behalf hy or 
under the Govenjment of India (Constitution 
PiMposiii r)f pending of Oi’issa) Order, 1936, revenue proceedings 
rovenne procoe mgs, pending immediately before the 1st day of 

April, 1936, (including cases where an appeal lies or wiH lie from a deci- 
sion made or to be made) in or in respect of any of the areas transferred, 
to Orissa shall, unless the Governor-General in Council otherwise directs 
in any ease, he continued and disposed of as if the said Order had not 
been luade. 



IV 


14. Save as otherwise provided by this Eegulation, the repeal by this 
Eegalation of any enactment shall not afteet 
any Act or Regulation in whidi such enactment 
has been applied, incorporated or referred to, and this Regulation shall not 
affect the validity or invalidity, effect or consequences of anything already 
done or suffered, or any right, title, obligatior or liability already acquired, 
accrued or incurred, or any remedy or proceeding in respect thereof, or 
any release or discharge of or from any debt, penalty, obligation, liability, 
claim or demand or any indemnity already gi’anted, or the proof of any 
past act or thing; nor shall this Regulation affect any principle or rule of 
law, or established juiisdiction, form or course of pleading, practice or 
procedure, or existing usage, custom, privilege, restriction, oxomplion, 
office or appointment, notwithstanding that the same i*espeetivoly may 
have been in any maimer affirmed, recognised or derived by, in or from any 
enactment hereby repealed. 

Nor shall tlie repeal by this Regulation of any onactineiit rc'vivc^ or 
restore any jurisdiction, office, custom, liability, right, title, pjivilegt', 
restriction, exemption, usage, practice, procedure, or oilier mailer or 
thing not now existing or in force. 


FIRST SCHEDULE. 
(See S. 7), 


Constructwn 

1 (o) The Local Govemment or the 
Local Ooverament of Madras or the Local 
Government of Bihar and Onasa or ev 
cept in connection’ 'with any revenue 
matter the Local Government of the 
Centra Provinces. 

(1) The Governor or the Governor of 
Madras or the Governor of Bihar and 
Orissa or the Governor of the Oeatial 
Provinces, except in the Patna University 
Act, 1917, and the Andhra University 
Act, 1926. 

2, All offi.cer8 and official bodies not 
mentioned in the foregoing danses (ex> 
cept the Treasurer of Charitable Endow* 
ments) whose authority extended (whether 
etsdusively or not) immediately before 
the commencement of the Government of 
India (Consfatution of Orissa) Order, 
19 S6, over the territories or any part of 
the territories mentioned in ^e First 
Schedule to that Order as well as over 
othOT territories. 

3. (a) The Presidency of Madras. 


(b) The Province of Bihar and 
Orissa. 

(c) The Central Provinces. 


of enactmoitn. 

1. Tho Governor of Orissa. 


2. The same officprs or official 
bodies, or such other officers or official 
bodies as the Governor of Onssa may by 
notification in the Local Officijil OiiKotto 
under paragraph 17 of tho Govcnmu'nt 
of India (Constitution of Orissa) Order. 
1936, direct. 


3. (ft) The areas separated from the 
Presidency of Madras and forming part 
of the Pro'vince of Orissa. 

(b) The areas separated from tlio 
Province of Bihar and Orissa and form- 
ing part of the Province of Onssa. 

(o) The areas separated from the 
Central Provinces and fomung part of 
the Province of Orissa, 



4. The Local OlEeial Ghizefte ox the 4. The Local Oflicial Gazette of the 
Local Official Gazette of the GoTeixuneat GovcrEiucat of Orissa, 
of Matlras, or the Local OfficiBl Gazette 
o± the Govenunent of Bihar and Orissa, 
or the Local Official Gazette of the Goy- 
ermnent of the Oential ProvinceB, or the 
District Gazette published in the districts 
of Ganjani and Vizagapatam. 


SECOND SOIIEDULB. 


(See S. 9) 
EiuictmenU repealed. 


Year. 

Number. 

.. Subject or short title. 

(1) 

(2) 

( 3 ) 

Part 1.— -Benoal Reqclations. 

1H12 

XVUl 

The Ecnj^al Leases and Land Revonuo Kegulation, 
3S12. 

Part 11.— Madras Rkodiation. 

1802 

XIX 

The Tiidian Cnil Service (Madras) Loans Pxolu- 
bition Kegulation, 1802, 

1810 

II 

The Madras State PnsoneiB Regulation, 1819. 

1831 

V 

The Madras Stamp Penalties Regulation, 1831. 


Paiw III.- 

■A(JT OS' TUB GOVEUNOR-GENEnAL IN COUNCIL. 

L9I2 

11 

The Co-oi«'iutAe ScHW(‘ties Act, 1912. 

Part IV.— Bengal Acts. 

18(4 

Vll 

The Mult Act, 18G4 

1873 

1 

The Beugiil St\lt Act, 1873. 

The Bengal Drainage Act, 1880. 

1880 

VI 

1895 

in 

The Laml Rwords Mamtonanee Act, 1895. 


P.\fiT V.— Bihar and Orissa Autr. 

lOlfi 

ir 

Tl»« Biliai and Orissa Medical Ant, 191<!. 


V 

The B'lijir and Onssa PriYfite Ivnaatjuu Worhs 
AH. 1922 

1922 

VI 

The Bihar and Orissa, Minor Irrigation tVorka 
AH, 1922. 

P.sjiT VL.— Madras Acts. 

1SSS 

T 

The Loral Authorities Loiiiis Act, 18S8. 

1914 

IV 

The Madras Medwal Registiation Act, 19 U. 

1920 

IV 

The Madias Children Act, 1920 

1923 

V 

Olie Madias State Aid to Industries Aet, 1923. 

1920 

V 

Qlic Madras Borstal Schools Act, 1925 

3929 

XT 

The Madras Si^rvices Commission Act, 1929. 

1931 

V 

The Madras Oovennnent Roads Traffic Control 
Aet, 1931. 

1934 

z 

Tho Mudras Co-operative Land Moitgago Banks 
Act, 1934, 


Part VIL—Ornteal Pbovinoks Aotr. 

1915 

11 

The Control Provinces Excise Act, 1935. 

191(1 

[ 

The Central Piovmces Medical Registration Act, 
191C. 

lOKJ 

11 

The Central Provinc.e8 Tjond Alienation Act, 1910. 

1980 

ni 

The Oeutral Provinccis Primary Edneation Aci 
1920. 

1922 

I 

Tlio Local Authorities Loans (Central ProTineas 
Amendment) Act, 1922. 

1922 

II 

Tho Caatral Provinces Mundcipalitloa Act, 1922. 
The High School Education Act, 1922. 

1922 

ra 

192a 

V 

The Nagpur Fnlversity Aet, 1923. 



VI 


Tear, 

U) 

IMS 

1928 

1929 

1930 

1932 

1933 
1933 


Nuaiber. Subject or slioit title. 

Cii) (3) 

Pam VTt.— O enxhai. Provinces Acts. (Contd.) 

JX The Oentral Promces Borstal Art, 193S. 

1£ The Central Piovuicpb Children Act, 1928. 

I The Opium (Central Provinces Aiupuduunt) Act, 

1929. 

VJI The Co-opeiative SocietJ(?s (Oentrul Provinces 

Amendment) Act, 1930. 

1 The Central Provinces Motor Velih'les Taxalioii 

Act, 1932. 

IX Tlie Oentral Provinces Local Fund Audit Act, 

1933. 

XII The Centra] Provinces State Aid to Industries 

Act, 1933. 


Ycai. 

tl) 

1025 


1926 


THIED SCHEDULE. 

(See S. 10). 

ISnactnoKta amendrii. 

Number. Subject or short title, Amendnieuts, 

(2) (3) (4) 

Part I.— Bihar and Okibba Aiitb. 


n The Bihai- and Oiiswi In aiib-S. (I) of S. Id 

Local Fund Audit Act, aCter the words “recovoru- 
1025. |>I(> hoiu him’' the followiuK 

shall bo niHi'rfced, namely: — 
“ns an arrear ol‘ land re- 
venue under R. 94 of the 
Central Provinces I»and 
Ilrvenue Act, 1881, or” 

U Tlie Bihar and Orissa Aft.er S. 3.3 the following? 

Motor Vehicles Taxation shall bo inHcrted, namely:— 
Act, 1930. “].‘i-A. NotwitlistandinjT 

anything contained ki ihk 
Act a tax paid in respect, of 
any motor vehicle under the 
Madras Motor VeUiclcH 
Taxation Act, 1931, bi res- 
pect of which a lici'nce Iws 
been granted under sub- 
cl. (1) of el. (fl) of sub-R. (.3) 
of W. 5 of the Mailras 
Motor Vehicles Taxation 
Act, 1931 by !i licensing 
officer appointed for the 
whole or any part of the 
areas transCerreil to Orissa 
from the Presideucy of 
Madras shall bo valid 
throughout the wholo of 
Onasa and shall bo deemed, 
so far as may bo, to have 
been ptdfl tinder this Act”. 

Part H— Madras Aots. 


ni Tho Madras Nurses 

Midwivcs Act, 1926. 


and 1, In cl. (a) of S. 2, fm- 
tlie word "Madras” the 
woid “Orissa” shall bo sub- 
stituted. 

2. For S, 3, tho following 
sh,all bo substituted, 
namely: — 
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Year, Number. Subject or short title. Amendmeuts. 

( 1 ) .( 2 ) ( 3 ) ( 4 ) 

Pabt n.— Madras Acts. (Contd.) 

3. “(1) A ConueiJ shall be 
established and called the 

Orissa Nurses and Mid- 

wives Council, and such 

(’ouncil shall be a body cor- 

porate and have perpetual 
succession and a common 
seal, and shall by the said 
name sue and be sued. 

(2) The said Council 
shall consist of five members 
to be nominated by the 
Local Goverjuuent. 

(3) The term of office 
of a member shall eontasiue 
for so long as the Local 
Government may in the 
ease of each member 
direct. 

(4) The name of every 
member nominated under 
tills section shall be publish- 
ed by the Local Government 
in the Orissa. Gazette. 

(6) No act of the Coun- 
cil or of its officers shall be 
deemed to be invalid by rea- 
son only that the number 
of membeis of tho Council 
was, at tho time of tho pei‘- 
fonnance of such act, less 
than five”. 

3. S. 4 shall be omitted. 

4. For sub'S. (2) of 

S. 8, the following shall be 
substituted, namely: — 

‘'(2) Such appeal shall 
be heard by a Tribunal of 
three persons appointed by 
tliu Governor”. 

5. In aub-S. (2) of S. 11, 
— f») el. (a) shall be omit- 
ted, and (n) for cl. (c) the 
following shall bo substi- 
tuted, namely: — 

"(e) regulating the pro- 
cedure of the Tribunal ap- 
pointed under aub-S. (2) of 
S. 8”. 

6. In S. 15 the words a 
^Tresidency Magistrate ox” 
shall be omitted. 

1931 in Tim Madras Motor Volii- After S, 7 tho following 

cles TaxaGon Act, 1931. section shall be inserted, 
namely: — 

"8, Notwithstanding 
anything contained in this 
Act, a tax paid in respect of 
any motor vehicle for which 
a receipt has been granted 
under S. 11 of the Bihar and 
Orissa Motor Vehicles Taxa- 
tion Act, 1980, by a taxing 
ofiScer appointed under that 
Act for the whole or any 
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Tear, Knmber. Subject or short title. Amondmeats, 

(1) (2) (S) (4) 

Pakh n.— M adeab Acts. {Concld.) 

part of the areas transferr- 
ed to Orissa fiom the Pro- 
\rmcft of Bihar and Orissa or 
transferred to OriBsa from 
the Central Provinces shall 
be valid througbyut the 
whole of Orissji and shall be 
deemed, so far as may be, 
to have been paid under this 
Act”. 


POUETH SCHEDULE. 

(See S. 11.) 

Smctmenls the application, of which ts extended. 


Tear. 

Number, 

Subject or short title. 

Areas to whieli extended. 

(1) 

(2) 

(3) (4) 

Part L— Bengal Ejkjulations. 

1793 

XXXnrt Tlio Indian Civil Service 
(Bengal) Loans Prohibition 
Eegulation, 1793. 

Tho aicas transferred to 
Orissa from tho Presidency 
of Madras and the Central 
Piovinces. 

1818 

m 

The Bengal State Pri- 
soners Eegulation, 1838. 

Tho areas transferred tn 
Orissa fiom llio PrcHideiicy 
of Madras. 

1823 

YH 

The Indian Civil Service The areas transferred to 
(Bengal) Loans Prohibi- Onssa from the Presidene.y 
tions Eegulation, 1823. of Madras and ihe Coufnil 

Provinces. 

Part n.— B ihae and Orissa Acts. 

1935 

n 

The Bihar and Orissa 
Excise Act, 1915. 

Tho areas tmnsf erred to 
Orissa from tho Oentml 
Provinces. 

1922 

YU 

The Bihar and Orissa 
Mimieipal Act, 1922. 

Tho areas transfoiiod to 
Orissa from the Central 
Provinces. 

1923 

YI 

The Bihar and Orissa 
State Aid to Industries Act, 
1923. 

The areas transferred in 
Orissa from the Presidency 
of Madras and the Oeutral 
Provinces. 

1924 

in 

The Bihar and Orissa 
Aerial Eopeways Act, 1924. 

The areas transferred to 
Orissa from tlio Presidtmey 
of Madras and tho Ocuiral 
Provinces. 

1925 

n 

The Bihar and Orissa 
Local Fund Audit Act, 
1925. 

The areas transferred i,o 
Orissa from the Central 
Provinces. 

1920 

ni 

The Bihar and Orissa 
Highways Act, 1926. 

The areas transferred to 
Orissa from the PrcBuloiKiy 
of Madras and tho Contral 
Provinces. 

1930 

n 

The Bihar and Orissa 
Motor Vehicles Taxation 
Act, 1930, 

Tho areas transferroil to 
Orissa from the Central 
Provinces, 

1933 

I 

The Biliar and Orissa 
Public Safety Act, 1933. 

The areas transferred to 
Orissa from tho Presideuoy 
of Madras and the Contral 
Provinces. 

1935 

VI 

The Bihar and Orissa 
Co-opeiative Sofiietie.s Ant, 
1935. 

The areas transferred to 
Orissa from the Central 
Provinces. 



Kegixation Nu. FI I OF ly.%, 

A Regulation to provide for the consolidation of certain appellate 
and Revisioml powers in the Province of Orissa. 

Whereas it expedicnl to provifU* for the toiisolidatioJi of certain 
appellate and Revisinnal powers in Ihc 1‘rovinr.c of Orissa; It is hereby 
enacted as follows:— 


1. (1) This, Regulation ma) be called 
Shoit title, application The Oeissa Ojn'.solidatton of Appeals Rfoit- 
and commencement latION, 1936. 

(2) it applies to the Province of Orissa. 

(3) It shall come into force on the Isl day of April, 1936. 

2. Where appellate or Rcvisional powers which weic, immediately before 
Consolidate of appeals Hi* “"''“B 

when separate appellate power? India (Constitution of Orissa) Order, 1936, 
are vested in Revenue Commis- vested in separate Courts or authoiitieshave, by 
reason of any direction issued under the provi- 

.sions of said Order, or by leasonof any Regulation issued under S* 71 o£ the 
(joyotnmcni of India Act, become vested in the Revenue Commissioner for 
Orissa, 

fa) ^the appellate or revisional powers which aie so vested in the said 
Revenue Commissioner shall be deemed to be consolidated, and 

(&) the period of limitation for an .ippealor application for levision to 
the Revenue Commisipner shall be the longest period within which an appeal oi 
application for revision could have’ been made to any of the Courts or 
authorities whose powers are so consolidated, if such powers had not been 
consolidated. 


IfOMK DKI’ARTMICVT 

Jl DfCIM. 

'New Delhi, hi April, 19^6. 


No 1" 210 30 Jiulidd.— In excrciic of the powcMS eonfcireil by paia- 
graph 20 of the Government of India (Constitution of Ori.ssa) Oidei, 1^3/), 
the Governor-General in Council is pleased to direct as follows; — 

1. Every proceeding pending on the appointed day befoieany Court, 
other than High Court, in, or in respect of. anj' area transfeired by the said 
Order to Ori.ssa shall be continued, as if the said Ordei had not been made. 

2. Any appeal or application for revision in lespcct of any proceeding so 
pending or of any clecLsion made before the appointed day in any such Court 
ill or in respect of any such area shall lie in the Court which has appelate or 
revisional junsdiction as the case may be over the Court which would have 
jurisdiction 'to try such proceeding if the proceeding were instituted after the 
appointed day; 



FrovitleJ that, where the pfoa‘e<ling relates lo aii)' propert} siluaie parll\ 
within and partly w ilhout any area transferred by the said Order to Orissa, any 
appeal orapplicatio 'for revision shall lie as if the said Onler had not been 
made, 



THE GOVERNMENT OF TNDIA (PEDEiL\Lj V.OTTRT) ORDER, 1937 
ivT THE OfHTitT AT BIK'-KINGHAM i‘iUC!E. 

Tim 29tli fhfij of Jidu, 19‘>7 
Frekent; 

THE KmG\S MOiAT EXOELLENT MA-JESTY IN COHNOIL. 

WflBEEAS by sub'seetiou (1) o! seetion hvo Jmndrpd of tlio 
Government of ludia Act, 1935 (liei'eaftev in lliis Oi'der refmred to as 
•‘thft Act”) provision is iiiaile for tbe establishment (if a Federal Court 
ronsihlinji of a Chief Justice of India and such niimber of other Judges 
as His Majesty may deem iiovesstiry, so, however, that (except in the 
cii-cuinstaneos mentioned in the said sul^seetion) the number of those 
other Judges shall not exceed six: 

And wnBEDis by si^cdion two liundrtM and one of tbe Act the 
Judges of tbfi Federal Coinl are to be entitled to sucli salanos and allow- 
anees, uicludmg allowances for expenses iu rcspeel- of erinipmeni and 
travelling upon appointment, and to such rijiliis in ivspec-l of Icavf and 
peugioiis, as may from time, to linio bo iiKcd i>y His Majesty hi Council: 

And WFJiiinuAs by virtue of the powci>^ Vested in him by sub- 
veclion (3) of section three Jmiidred and twenty of the Act llis Majesty 
jii Cniinwl lias made provisiou as to the dates on which ceiiain sections 
of Chapter 1 of Paii IX of the Act (being the chapter winch euiitains 
the provisions of the Act with re.spect to the Federal C’oiirt) sliall come 
into force, but no such provision has yid boon nKid(‘ with respect to .section 
<\\o nmidird and fifteen of the Art: 

And wuebeas a draft of Ibis Order has l)(‘cn laid befori' Parlm- 
ment in accordance with the pitivisions of siil)-.section (!) of .section 
three hundred and nine of tli(‘ Act and an Address has becni in'csenled to 
His Majesty by both Houses of Parliament praying that an Order may bo 
made in the terms of this Order: 

NOW, TIJEUEFORE, His Majesty, in the exeiw of the said 
powoj's and of all otlmr powers enabling him in that behalf, is pleased 
by and with the advice of his Privy CqimciJ to order, and it is hereby 
ordered as follows.— 


himluciory, 

1. (1) This Order may be eitod as “The Govbunmknt of India 
(FEDK iiAn CouiiT) Order, 1937.” 

(2) Paragraph tbrexi of this Order shall take etTi'et forthwith, 
blit, save a^s afoimid, the provisions of this Order shall come into 
operation on the first day of October, nineteen hundred and thirty-seven. 

% (1) In this Order, except where il is otherwise expressly 
provided or the context otherwise requires— 

‘‘Chief Justice” means the Chief Justice of India, but 
does not include an acting Chief Justice; 

fa 



( liiej! Jnisc-ce’’ meajis a rlndgi^ ap]ioljiiL*(l wider 
nvo himdmi and two ot the Aet to perform 
Hip dotiPH of the Chief Justice of India; 

‘•Judge’’ meauH a Judge of the hVcloml Coiu't and in- 
cludes the Chief Justice, au acting Chief Jusliee 
and an acting Judge; 

“Puifflie Judge” inelndes an acting ^’hief Justice and an 
acting jmisne Judge; 

‘‘High Com't” means a eoiu't ^rhicli is a High (Joiiri for 
the purposes of the Act; 

“Chai-tered High Court” means a High Ci/iiii other 
than a (Jhief Court or a Judicial (loiumissioner’s 
Court; 

‘‘actual service ” includes — 

(it) time spent by a Judge on duty as Judge, or in the 
jierfomanee of such other fiimdiions as ho may at 
the request of the Govern orJjeneral undortako to 
discharge ; 

(6) va cations ; and 

(c) joining time on transfer from u High Court to the 
Federal Court; 

‘‘service for pension” includes— 

(a) actual serrtcfi; . 

(&) joining time taken on return from leave out, of India ; 

“service as a Judge in India” means sueli sorviei* ren* 
dered either in the Federal Court only or in that, 
pourt and in one or more of the High Courts, and 
“Judge in India” and “service for pension as a 
Judge in India” shall be construed accordingly; 

“term-time” means any part of the? year not included in 
a vacation; 

“vacation” means a vacation fixed by or under Kulcs of 
Court made with the approval of the Governor- 
General in his discretion under section two hundred 
and fourteen of the Act. 

(2) The interpretation Act, 1889, applies for the interpreta- 
tion of this Order as it applies for the interpretation of au Act of 
Parliiment, i 

3. The provisions, of section two hundred and fifteen of the Act 
(which relates to ancillary powers of the Federal Court) shall come 
into force on the making of this Order. 

Expemes for Equipment and Voyage. 

4 . There shall be paid to a Judge who was permanently resident 
in Euiope at the date of his appointment an allowance of five hundred 
pounds for expenses in respect of equipment and travelling on 
appointment. 



Xiii 

Sahries. 

B. There shall he paid to a Judge in respect of time spent on 
actual service salary at that one of the following rates which is appro- 
priate to him, that is to say— 

Chief Justice, oj* acliuy Ciiiel! Justice Es. 7,000 per 

month; 

Any other Judge, or an acting Judge ... Ks. 5,500 per 

month : 

Provided that, if a Judge at the tune of his appoiniweiit is an 
i-eceipl of a pension (other than a disability or wound pension) in respect 
of any previous seiwiee under the Crown in India, his salary in respect 
of sei-vioe in the Federal Court shall be reduced by the amount of that 
pension, 

Leo/ofi md Vacation, 

6. Leave may bo granted to a Judge during temi-tnue in the 
foUowiiig cireumslanees ; — 

(fl) on medical certiiieate, for a period not exceeding six 
months, or for two or more periods not exceeding in the 
aggregate six months during the whole period of his 
service as Judge; 

(b) for a period not exceeding six months, and not more than 
once during the whole period of his service as a Judge, 
otherwise than on medical certificate. 

7. There shall be payable to a Judge in lieu of salary — 

(a) in respect of any period of leave, an allowance at the rate 
of one thousand one hundred and ten rupees a month 
if resident in Asia during his leave, and at the rate of 
one hundred and eleven pounds a month if resident out- 
side Asia, 

{Ij) hi resjicct of joining ii me on his I'eturn from leave out of 
India, an allowance at the rate of (jiib tliousand one 
hundred and ten rupees a month. 

8. Bxtraordinajy leave not exceeding six montlis in duration 
may be granted during term-lime not more than once duri^ the period 
of a Judge's service as such in excess of any leave permissible under 
paragraph six of this Order, but no salaiy or allowances shall be payable 
in respect of the period of such leave. 

9. (1) If a Judge overstays his leave or any vacation, he shall 
receive no salary in respect of the period of his absence in excess of the 
leave granted to him or beyond the end of the vacation, as the case may be ; 

Provided that, if such absence is due to eireumstances beyond 
his control, the period thereof may be treated as leave entitling him 
to such fdlowances as are mentioned in parapaph seven of this Order, 
but no account shall be taken of that period for the purposes of 
paragraph six of this Order, 

(2) Nothing in this Order shall be construed as requiring a 
Judge to rejoin on the expiration of a period of leave when that period 
expiree immediately before the commencement of a vacation, nor as 
authorising acting OMef Justice or acting Judge to continue to hold 
his, acting ap|>6iut?n^t 'dt*riiig a vacation. 
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10. poTTiiv in 4 T 0 itl, rePiiot', ■itvoK<'‘ (»r eui-tail Iwive shall be 
vested in i'ijh uovL‘i.iior-C,'eneuj! f'xercjsiiif; lii;. iiifli^’idual jiidtfiueiit, 
ufler eti''. elfruivi' wih (in, Jasl-iee. 


11, (3 ) A .ftidge ^’ho is a membei* oi‘ the Tjifliaii Civil S(M‘vice 

shaii have siidi rif^hts in respect of patfsafrch lor hnnseJI' an<l Ims wife and 
chiMivn, if any, as mider the rales of that Service he have laid if 

he had not been appointed a Judge, his seiTice.'j /is a Judge in India 
being treated as service for the piirpoao of detei'muiing those rights. 

(2) Any other Judge -whose domieiie at the date of his first 
appointoent 8S a Judge in India was elsewhere than in Asia shall have 
such rights in respect of passages for hiinself and bis wife and childmi, 
if any, as under the rules for the tune being apiilicable bi jieraons who 
became members of the Indian Civil rimdee on that date, he would liave 
had if he had become a member thereof on that date and iF ids service as 
a Judge in India were trentod as service therein for the ]mi‘j)ose of 
determining those righes; 

Ih'ovided that— 

(i) if he has received an allowance For cqnijnnfint and voyage 
on appointment a.s a Judge in India, iie shall not be 
entitled to a paasago (w'liether For himsc^lf, or his wife 
or children) until the comphdion of five years, nor to a. 
second passage until tlie completion of ten yeai-s, total 
service as a Judge m India; and 

(b) if he dies while serving as a Judge, his wife and eiiildreu 
shall not be entitled to any concession in I'espect of 
passages m addition to the gratuity for which [irovisiou 
ia made in tixis Order. 

F&mions. 

12. (1) Subject to the provisions of this Order, a pension shall 
be payable in accordance with the provisions thereof to a Judge of the 
Federal Court on his retirement if, but only if, — 

(a) he has completed not less than seven years’ servici* for 

pension as a Judge in India; or 

(b) he has completed not less than three years’ service for 

pension as a Judge of the Federal Court and has attain- 
ed the age of sisty-fiVe years; or 

(o) he has completed not less .than threo years’ sej-vice for 
pension as a Judge of the Federal Court and his retire- 
ment is medically certified to be necessitated by ill- 
health; or 

(d) he is a member of the Indian Civil BervicG who under the 
rules of that Service is entitled to retire with a pension. 

(2) The Secretary of State may for special reasons direct that 
any peiiod not exceeding three months shall be added to a Judge’s service 
for pension, and any such period so added shall count for pciisiou 
purposes— 

[a) in the case of a Judge who has served in the bVdcral Court 
as Chief Justice only, as service as Chief Justice; and 
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(h) in tlie eaise of any other Jiulge of the Federal Court, as 
' service as a fJndge. 

13. Subject to the siibs(‘(iueut provisions of this Order, the 
pension payable thercinider to u Judue who on his retirement is entitled 
to a pension shall he calenlatcd — 

{a} ni the ease of a Chief Oiisiice. oilier liiau a Chief Justice 
who is so eiilitled only by virtue ot hniig a nieinber of 
the Indian Civil Mendce, and in the case of a puisne 
Judge who is not a nieinber* of Ihi* Indian Civil ►St-ivice, 
in accordance udth the rules in Part, I of the Fii-st 
Schedule to this Order; 

(b) in the ease of a Chief Justice who is so entitled only by 
virtue of being a member of the Indian Civil Service 
and in the case of a puisne Judge who is a member of the 
Indian Civil Seiwiee, in accordance with Ibe rules in 
Part IT of the said Schedule. 

14 The pension payable to a Judge to whom paragraph twenty- 
seveu (provision as to existing Judges) of the Government of India 
(High Coiut Judges) Order, 1937, applied before the date of his 
appointment to the Federal i !oui*t shall in no ease be less than the pe’n- 
siou wliich would iiavo been payable to him luider the i-ules to which he 
>vas subject immediately before that date if his service, if any, as Chief 
Justice of the Federal Court had been service as Chief Justice of the 
Calcutta High Court and his service, if any, as a ]juisne Judge of the 
Federal Court had been service as Chief Jnslice of one or more of the 
Chartered High Courts, otlier than those at Calcutta or xVagpni-. 

15. (1) The provisions of this paragraph shall ap])ly in rela- 
tion to a Judge who is a member of a civil service of the Grown m India. 

(2) If any such Judge is entitled to a pension under the fore- 
going provisions of this Order he shall elect to receive eitliei' that pension 
or such pension as is rofriTcd to in the next succeeding sub-paragrapli . 

(3; If any sneli Judge is not entiHed to a isuisioii under the 
foregoing jirovisious of tins Order or, being entitled to such a iiensioii, 
elects not to receive that pension, the pension payatde to him shall be— 
(a) the iiension for whieli he would have licen eligible inider 
the rules of his civil service if he had not hccii appointed 
a Judge hi India, his service as a Judge in India being 
treated as service for the jmrjiose of calculating that 
pension; and 

(h) if be is not a member of the Indian Civil Service, a 
special additional pension of five hundred laipecs per 
annum in i*es])ect of each completed year of service for 
pension as a Judge in India, but not in any case exceed- 
ing two thousand five hundred rupees per annum 

16. If at the time of his appointment to the Federal Court a 
Judge is in receipt of a pension in respect of previous service as a 
Judge of a High Court the pension payable to him under this Order 
shall be an additional pension for service in the Federal Court equal to 
the diferenee between his original pension and the pension to which he 
would have been entitled under this Order if his service in the Federal 
Court had been rendered in continualion of the previonn service for 
w.hich his original pension was granted. 



17. bn paid Lo (Jif ]>erwiul represeiitalh’es of 
any Jadf'c v7^o dies tvJiile iji pn-j,se«sion of Ms office and who was at the 
t'liio ol iu.^ Ct'sc Hjtpoiiiliuenl as a Judge in India pernianeutiy lusident 
ill Eiirone— 

vTi-j if fhe death occurj-ed more than anc luouths after tJie date 
of hia assumption of office as a Judge iu Jndia a sum 
equal to six monllis’ salaiy in addition to any salary 
due to the Judge at the date of his death; or 
(h) if the death occurml within six months aFtor lus assump- 
tion of office as a Judge in India or during ids voyage 
to India for the jiurpose of first assuming office as such, 
such sum as with any amount recei’svd )iy or due to 
the Judge on account of salary wiil make up the amount 
of one year’s salary. 

18. The rules for the lime being in force with respect to the 
grant of extraordinary iiensions and graiuitieK and jirlvileges lu regard 
to special disability leave and pa&sages to, or in resiiect of, nieuiber.H of 
the Indian Civil Flerviec who may suffer injury or <iie as a result of vio- 
lence shall apply in relation to a Judge, wliether a jiKMuber of a eivil 
service or not, subject, however, to the modificatum that referenci's in 
those rules to tables of injury gratuities and iiensions and of family 
gratuities and pensions, siiall be constnved as references to tiie tallies in 
the Second Schedule to this Order. 

19. Pensions expressed in sterling only sbaJl, if paid in India, 
be converted at such rate of exchange as the Seert'kary of State may 
from lime to time preseribe r 

Provided that nothing in this paragraph shall affect any specific 
privilege in respect of the conversion of' sterling pensions whicii was 
conferred by any Rules previously in force on persons who ou the 1st 
February, 1921, were members of a civil service of tlie frown iu fndia. 

20. The Civil Pensions (Commutation) Rules applicable to 
persons appointed by the Secretaiy of State shall with any necessary 
modifications apply to Judges of the Federal Court. 

21. Save as may he otherwise expressly provided in the relevant 
rules relating to the grant of extraordinary pensions and gratuities, the 
authority competent to grant pension to a Judge under the provisions of 
fids Order sh^ be the Governor-General, exorcising his individual 
judgment, 

Travellmff Alloiumces. 

22. A Judge shall receive such reasonable allowances lo reim- 
burse him for expenses incurred in travelling ou duty iu India and 
shall be afforded such reasonable facilities in connection with travelling 
as tho Governor-General may from time to time prescribe exercising his 
individual judgment. 

Bubsidmy. 

23. Subject to the provisions of this Order and of any other 
Order in Council made under the Act, the conditions of service of a 
Judge shall be determined by the rules for the time being applicable to 
an officer of non-Asiatic domicile or, as the ease may be, of Asiatic rlomi- 
cile, appointed by the Secretary of State to a civil service of the Crown 
in India and holding the rank of Secretary to the Government of India; 
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Provided that imthmg in fids paragraiih shall have effect so as 
to give to a Judge is a iiK^mLer of a civil servieo o£ the Crown in 
India Jess fav'oui'able tisi'ms in i‘( snect of any oF his conditions of service 
than those to which he would be enfiiieti a? member of his civil service 
if he had not been appointed a Judge, hi.. .'.cj'.Ih' hs .i in India 

being treated as service for the purpose oi‘ <i.n, .■hveh/g iho.-ie terms. 

Repeol and Saving, 

24. Subject as hereinafter provided, paragraphs two and tori:- bo 
ten of the Government of India (.Federal Court) Ordei-, lOoB, shall cem'.'? 
to have effect; 

Provided that in relation to the first Chief Justice of india this 
Oder shall have effect as if for the provisions of paragraphs twelve to 
seventeen thereof there were substituted the provisions of paragraphs 
five and sij of the said Order of 1936. 


flOHEDPLE. 

(Paragraph 13.) 

PENSIONS OP JPEGErf. 

Past I. 

1. The Judges to'wlioni the provisions of this Part of tins ydicdnle apply 
are a CMef Justice, not being a (^ncr* duatieo who is entitlecT to a pension only by 
virtue of being a momboi of the Indian C*inl SerMco, and a puisne Judge who is not 
a member of the Indian O/il Sernee. 

2. The pension payable to a Chief Justice who has completed seven years’ 
service for pension as a Judge in India shall be im amount equal to the sum of the 
following amounts, that is to say — 

(i) an amount equ.nl to tLo pension which would have been payable to him 
in fiecordaiuc with the swiIp and nilcK in Pail T of the Tliird Sclicilulo 
to Hie Qovoiinncni of India, ClJigli ('’durt JiidgoK) Ordei, 1937; if his 
service as Cfhief dusilco of the Eeclcriil (’onrl had been n-ndmed as 
Chief Justice of the Calcutta High (?ourt, and his service, if any, as 
a puisne Judge of the ‘Pederal Oourt b.'id been rendered as (liicf 
Justice in any one oi nioio of the Chartered High Courts other than 
those at Oaleutta and Nagpur, 

(h) on additional amount of £15 for each completed year o£ service as 
Chief Justice of tho Federal Court until he has become eintitlcd to a 
pension of £ 1 , 1800 , and Ihoreaflor an additional amount of 
£90 for each completed ye-nr of such service: 

Provided that the aggregate nmonnt of h-is pension shall in no ease eseeed 
£2j000 per annum, 

8. The pension, payable to a puisne Judge to whom this Part of this flehodule 
applies and who has completed seven years’ service for pension as a Judge in India 
shall bo an amount equal to the pension which would have been payable to him in 
.'lecordonce with the scale and roles in Pait I of the Thiid R(*hodulo to the Government 
of India (High Court Judges) Order, 1937, if his service as Judge of the Federal 
Court had been rendered as diief Justice in any one or more of the C&axtmsd High 
Courts other than those at Gilcutta and Nagpur. 

4, The ponsion payable to a Judge (whether a Chief Justice or a puisne 
Judge) to whbm this Part of this Schedule appbos, and who has completed three 
years' jeervice for pension in the Federal Oourt, but less than seven year^ service for 
pension as a Judge sl^ bo— ' 

(i) for Mtih^ j^iAete^ Of as (%ief Justice of the Federal 

Oourt'. 1B140 ' ' ' ' 
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B.— ChildTcii 


Annual Child’s 
Pension. 

Es. £. 

It Clilld is motbeilpBs 550 41 

It‘ Cluid is not motliPilras . . . . . S 20 S 4 


No. 59.— The following notification of tlio (lovornuienl, of India 
republished; — 

THE GOVEHNIIENT OF INDIA 
(HIGH COURT JUDGSyi} (AMENDMENT) ORDER, 1037. 

AT THE COURT AT BUCKINGHAM PALACE. 

The 29th day of July 1037 
PBEfyUNT ; 

THE KING’S MOST EX( ^ELUENT MAJESTY IN COUNCIL. 


Whkjieas in the exercise of the j)owors conferred on him by 
sections two hundred and twenty and two hundred and twenty^onc of 
the Government of India Act, 1935. His Majesty in Council was pleased 
to make the Government of India (High Gourt Judges) Order, 1937 
(hereafter in this Order referred to as “the prinuipal Order”) ; 

And whebeab by sub-seetion (2) of section three hundred and 
nine of the said Act Ills Majesty in Council is empowered to reYoke or 
vary any Order previously made by him iii Council under the said Act: 

And wnEEEAs the Judges of the Courts of the Judicial Commis- 
sioners of Sind and the North-West Proutiei* Province, other than the 
Judicial Commissioners themselves, are in the jirincipul Order refetrred 
to as Assistant Judicial Conmiissiouei*s but are no longer to be so styled, 
and it is accordingly e.xpedient to amend thi' references to them in the 
piineipal Order ; 

And wfiKRBAR a draft of this Order has been laifl before Parlia- 
ment ni accordance with the provisions of sub-section (1) of section 
three hundred and nine of the said Act and an address has.been presented 
to Hi? Majesty by both Hoiiws of Parliament praying that an Order may 
be made in the terms of this Order: 

NOW, THEREFORE, ills Maje.sty, in the exercise of the said 
powers, and of all other jiowers enabling him in that behalf, is pleased 
by and with the advice of his Piivy Council to order, and it is hereby 
ordered, as follows: — 

1. This Order may be cited as the Government of India (High 
Court Judges) (Amendment) Order, 1937. 

2. The Interpretation Act, 1889, applies for the interpretation 
of this Order as it applies for the interpretation of an Act of Parliament. 

3. The principal Order shall be amended in the manner specified 
in the Schedule to this Order. 


THE SCHEDULE. 

Ip sub-paragraph (1) of paragraph two of the principal Orrler, for the defini- 
tion of Judge” tho following definition Blmll be substitutod:— 

'‘'Judge’ mcludoB a Chief Justice, an acting Chief Justice, an acting Jndge 
and an additional Judge;”. 

' In the Einst Schedijde to the principal Order, for tho words from "In each 
case” to the end of the first paragraph there shall bo substituted the words "In each 
ease tho number Is endusive of the C^ief Justice, but includes any additional Judges,” 
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In the table in Ihe san] Sehedule, I'oi the cnlry r(>laimg io Rind llifrc sliall be 
Bubfltitulod the foUowng ontrj: — 

'^Tlie C’oiiit of the Judicial CoiniuisaiojitT of 8iud . . 5, ” 

In the Second Schedule to the principal Ordei*, Tor llic -n’orcls 
‘*As'3iataut Judicial Commissioner of Sind” there sliall be subslituteii 
the words "Judge of the Court of tlic Judicial CoininiHsicjiier 
of Sind”, and for the words from " Mudge’ includes” to the end of the 
Schedule there shall be substituted the words "and ‘■Judge’ includes an 
acting or an additional Judge”. 

LEGAL DEPAPuTMEXT. 


NOTIFICATION. 

Fort Si. George, Seplcnihcr IG, 19J7 
(0. 0. Ms. No. 163, Legiil), 

No. — 4 The following Order in Council is republislied : — 

THE GOVERNMENT OF INDIA (ADAPTATION 

OF INDIAN LAWS) SUPPLEMENTARY ORDER, 19:17. 

AT THE COURT AT BUCKINGHAM PAI.ACE. 

The 29th day of July 1987 
Peesent : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whbbbas by section two hundred and iiinety-lhree of the 
Government of India Act, 1935 (hereafter in the recitals 1o llii.s Order 
referred to as "the Act”) Hia Majesty is empowered Jiy Order in 
Connoil to provide that as from such date as may be specified iji the 
Order any law in force in British India or in any pari of British India 
shall, until repealed or amended by a competent Jegwlature oi* other 
competent authority, have effect subject to such adaptations and modifi- 
cations as appear to His Majesty’ to he necessary or expedient for briuging 
the provisions of that law into accord with the provisioua of the 4*^/' 

And whebeas in exercise of the said powers an Order in uoiineii 
called the Government of India (Adaptation of Indian Laws) fJrder, 
1937 (hereafter in this Order referred to as “the Principal order”) has 
been made: 

And whereas by sub-section (2) of section throe hundi'cd and 
nine of the Act His Majesty in Council is empowei'cd to vuiy any Ordei* 
in Council previously made under the Act; 

And whereas a draft of this Order has been laid before J’arl la- 
ment in accordance with the provisions of sub-soetion (1) of st‘ci,ion 
three hundred and nine of the Act and an address lias bc'eii presented 
tn His Majesty by both Houses of Parliament praying that an Order may 
be made in the terms of this Order : 

NOW, THEREFORE, His Majesty, in the exercise of the said 
powers and of all other powers enabling him in that behalf, is pleased by 
and >tith the advice of His Privy Council to order, and it is liereby 
ordered, as follows:— 

1. This Order may be cited as the Government of India (Adapta- 
tion of Indian Laws) Supplementary Order, 1937. 

2 The Schedules to the Principal Order shall bn modified as 
directed in the Schedule to this Order, and Rball Imve cirect, and Iw 
deemed always to have had effect, as so modified. 
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TIDl SCHEDULE. 
of Schedule I to tho Principal Ordci. 

Omit the dueelions lekting to tli« Madras Inland Customs Act^ 1844 (VI oi‘ 
1844), and the Bombay Ltinrl Customs Act, 1857 (XXIX of 1857) . 

Eor the direction rulatiug to section G oi tho Ciittlo Trespass Ath 1871 (I ol 
3871), substitate — 

"Eoi section G substir utc; 

‘6 Tlio Piuiintial Cl ui eminent bliiiH iiiipoiut a 

Ajipoiutment of pound-kuepers. pound-koopor for oiuy punnii. 

UoTUid-kotpei's niu} hold Any pound-keeper may hold siniultanoouslT any 
other ofiiees. otliei o0co under tho Cronu 

Pound-keepers to be pub- Every pound-keeper sh.ill be deeiuf’d to bo a publie 
lie Borvants, sei’vant within the meaning of the Indian Penal Code’.'’ 

After tliQ directiiiii i da ting to settion 27 of the Oudh Laws Act, 1879 (XVIIt 
of 1876), insert— 

“Section, dl — Por ‘lit discretion by such Magistiute, or by some oiBcer autho 
jiBL'd by him m that behalf substitute ‘by the Provincial Government.' 

Section 32.— For ‘Magistrate of tho diatriet’ substitute ‘Provineial 
Govevnujent.' 

Section H3.— For ‘ M.agiatrato of the dihtnet' substitute ‘Provinchil Govern- 
ment’ and for ‘the road-poLec of his district’ subHtituto ‘road-polieo’.’’ 

After Iho direction relating to section 5 of tho Uackiey Carriage Act, 1878 
(XIV of 1879), insert— 

“Section 6. — Omit ‘or section 4’.” 

l<’or the direction relating to soetnni IlG at tho IJciigiii, Agra and .Vssiuii Civil 
CourtB Act, 1887 (XXI oC 18H7), substitute.— 

“Scclioa ‘M \ — For ‘sectiouB 4 to 8 (both iucluMivc), or sectiuns JD to 12 
(both inclusive), or spctions 37 to 35 (both inclusive)’ sabstituto ‘scetions 
4, 5, 6, 8, 10 or 11’” 

Before tho direction relating to the omission of section 23 of the Indian 
Arbitiation Act, 1891) (IX of 1899), inaertr- 

“ Section 2 — Omit ‘Subject to the piovisious of section 2.3’” 

In the (lircction relatnig to .scdion 1 of Hits Indniii Tea CV»a Act, ll)U3 (IX 
of 1903), after “Aden” uisoil “and Dul'iiia”. 

After the direction rclaliug to stctuiii 0 of the Indian Eogmtialiou Act, 
1908 (XVI of 1908), iiiBort— 

“Section 8 (as in force in the PioviHies of IJoinbay and Sind) — Giuit the 
proviso to sub section (1).’’ 

the diu'cGon relating to auction 17 of tlie Judirin Jlcgistratiou Act, 
31)08 (XVJ ot 1908), biaoTt— 

“Section 70-U,— Omit the proviso,” 

For the direction relating to section 77 of the Preaideucy-towiis lusolvcucy 
Act, 1900 (III of 1900), subatltutc: — 

“Beotion 77, — For sub-aoction (1) subatituto: 

‘ (1) (a) Tho CSiicf Justice of the High Comt at Madras may from 
' time to timo aiipoint siibstiuitivcly or lemporarily such per- 

son HS he thinks fit to the olTicc of otnciaJ .'lauigneo ^ of 
iiwolventB’ estates and such peiaon oi persons as ho thinks 
fit to tho officG of the deputy ofiiehil assigneo for the said 
Court and may, with tho eoncurrenco of a majority of the 
other Judges of tbo Court, remove the person for the time 
being holSittg any of tho said offcos for any cause 
appearing to the Court sufficient. 

(6) The provincial Government of Bengal shall, after consulta- 
tion with, and with the coneuneuco of, the Chief Justice 
of the High Oovut at Calcutta, appoint substantively or 
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temporarily peison to the oHiec ol' (tilirial of 

insolvents’ estates for the said Court and may, afler tlie 
like consultation and with the like (‘oueiirrencc, appoint 
substantively or temporarily n person or iieisons to the 
office of the deputy offleial ussignee for the said Court, 
(o) I'd" tlie High Court at Bomhav, the rroviiieial (hiwrmuent 
of Bombay, and for the Court of tlio Judieiitl ('(Mimiis 
signer of Sind, the Provincial (loverniuent of Kind, luuy 
from time to tunc j}>point substautively or kitipoianly 
such person as the J’rovincial Uo\L'riiiiicnt thinks fit to the 
office of official asBignee of insolvents' esialcn and luch 
person or persons as tlie Pioviiiehil Gowrumeiit thinks fit 
to the office of the deputy official assifiin'c,’ 


In sub-section (3) (as in force outside Bengal) oiuit ‘and in llui (*Iiief Pourt 
of Lower Buima under that Act as applied by the Lovu' Buinia (Van Is Act, 11)00’, 
‘and in the Chief Court of Lower Biiinia’,” 
and after the said direction insert — 

“Pot section 81-A snbstitule. 


Salary, allowances and pension 
of official assignee and deputy 
official assignee. 


‘81-A — The siiliiiy, uIlowanccH aud pciisloii 
of the official nssignei' or any dopuly ofiicial 
assignee shall he paid by the ProMiuda! 
Ooveniment . * 


Section 81-B. — Omit snh-seetion (2). 

Section 112.— In sub-section (2) omit clause nnd in (danse ((/) the 
woids 'of tho remuneration of the official assignee, of the costs, charges and {"tin'iises 
of his estahhshment, and’; and at the end of the subsci'tion insert— 

‘and, in the case of the High Court at ^radras, may also ])rovide for 
and regulate the remuneration of the Official .issignce and the payment 
of tho costs, charges and expenses of his establishiiieiit’ " 

Por the directions relating to soctions 37 and 38 of the Indian Kleetneily Act, 
1910 (IX of 1910), including the new section 38-A inserted utter seetiuu .'18, 
Eobstitute:— 

“Section 36-A. — Por ‘Local Ooveiniuenis’ substitute ‘Priyiiiieliil (ioveiii 
ments’; and after ‘Central Provini'cs’ insert ‘and Herar’. 

‘Chief Commissioner’ shall stand unmodified. 

Section 38 — In sub-section (3) ‘Gazette of India’ shall stand unmoditlod.’ 

After the direction relating to section 14 of the Indian Motor Vableles Act, 
1914 (VIII of 1914), inserts 

“Section 15.~Por ‘such as is referred to m’ substitntu ‘governed iiy rules 
nuide under’ and for ‘any rule made under the said idniiHc and 
substitute ‘tho said rules’.” 

In the direction relating to Part I of Kchcdule I to the Tniiierml naiik of 
India Act, 1920 (XLVII of 1920), for “in clause (a) (vi) omit tlio jiroviso” substi- 
tute “for tho proviso to clause (a) sustituto the following. — 

‘Provided that any advances or loans which, under the law fur tlie linio 
being in force, any of tho following Governmonts or authoritiOH, that, i.'i 
to say, the Secretary of State, any Government ia British Tndm, tin* 
Pederal Eailway Authority, the Government of Burma or tho Biiinia 
Eadway Board, may lawfully accojit from the Bank iimy, if the Oeiitrul 
Board think fit, he made without any speeific security’.” 

For the directions relating to sections 29, 39 and 31 of tlie Indian Boilers 
Act,. 1923 (T of 1923), substitute:— 

“Section 27-A.— For ‘Local Governments’ substitute ‘Provincial (lovorn 
ments’; and after ‘Ceutial Provinces’ inaort ‘and Borar’, 

‘Chief Oommissiouei’ shall stand unmodified 
Section 28.— ‘Gazette of India’ shall stand unuiodiliod 
Section 29 — In clause (a) omit ‘for regulating the salary, allowiiurofl 
and conditions of service’; and omit the ])roviso 
Section 31, — Sub-section (2) shall stand uniiiodificvl ” 

After the direction relating to sections 9, 10 and 17 of the Indian Gotten 
Cess Act, 1923 (XIV of 1923), insert— 
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** After section 12 insert — 

‘12-A.— As soon as niay be aJiter the first day of April 1937, the Oom- 
mitteo shall pay to the Government of Burma, for tire promotion of 
agricultural and tecliuolugical research in the interests of the cotton 
mdnstry in Buima, the sum of inpees forty-two thousand and sixty- 
six’.^^ 

In the dueetion relating to section 39 of the Indian Torcst Act, 1927 (XTI 
of 1937), for so much of the new Bub-section (4) as piceedos the proviso substitute: 

*'(4) Notwitlistanding anything in this section, the* rrovineial Govcin- 
ment may, until piovision to the contrary is made by the Oential Legis- 
lature, continue to levy any duty ivlueh it was lawfully levying before 
the commencement of Part III of the Government of India Act, 193!j, 
under this section as then, in foice:” 

Omit the direction relating to sub-seetion (3) of section 4 of the Indian 
Lac Cess Act, 1930 (2ZIV of 1930) . 

After the diieetion relating to the Geneva Convention Implementing Act, 
1930 CXIV of 1936), insert— 

“iAe Indian Finance Act, 1937. 

(Govemor-GeneraPs Act.) 
fiection 2 — Omit 'other than Burma or Aden’,” 

In the direction relating to section 3 of the [iidlan Penal Code (XLV of 
1S0O), iiflor "Oovernor-Genoral” insert "of India". 

At the end of the direction relating to section 124 of the Indian Penal 
Oodo (XLY of 1800), insert "hut save as aforesaid, tlio ceetion shall stand 
unmodified 

In tho direction relating to sottion 271 of the Indian Pon.il Code (XLV of 
1860), for "Governor" sabstituto “Government". 

After tho direction relating to aoctiou 44 of the Code of Civil Ihoccduro, 
1908 (V of 1908), insoit— 

"Section 44-A, — In Explamatioii 2, omit 'or in India’." 

At tho end of the direction relating to section 00 of the Code of ffivil 
Procedure, 1908 (V of 1908), insert— 

“In clause (!) of tlie said proviso for 'GoTornoi-Gcnurol in Council’ substi- 
tute 'appropiiate Government’, and after Explanation 2 to sub-goction 
(1) insert — 

‘Explanation 3. — ^In ilaiwc (/) "iqjpropviatc (lovoinment” means — 

(i) as respects any puldic officer la tho service of tlie Ceutial Govinn- 
niontt, or any aeivaut of a Federal Binlway or of a cantonment 
authority or of the port anthoiity of a major poii, tho Ccutral 
Government; 

(li) as resjiects any public officer employed iu connection with the 
exoieiso of the functions of the (Vown iu its relations with Indian 
Htates, the Crown Repieseutative; and 
(iii) as rcspoels any othor public officer or a servant of any other rail- 
way or local anthoiity, the Piovinciul CTOvemmenl' ” 

Modifications of Rchediile ITT to tho Principal Order. 

For the directions relating to sections 1 and 1-A of the Smdh Courts Act, 
1860 (Bombay SII of 1866), substitute — 

‘Section 1.— In the second sentence omit "throe or more” and omit "and 
tho others Additional Judicial Oommissioners 
Omit the third sentonco. 

Section 1-A.— For “Judicial Oommissioncr and Additional Judicial Com- 
missionors” substitute "Judges of the Court of the Judidal Oimmis- 
sioueP’; omit from "shall bo appointed” to "removed. They”; and 
for “Judicial Commissioner and Additional Judicial C^immissioner" 
substituto "Judge".’ 

In the directions relating to the Bombay Salt Act, 1890 (Bombay H of 
1890), after "except in the phrases" insert "‘Government officer'.” 

Omit the direction relating to the 'Indian Bfegistration (Bombay Amendment) 
Act, 1929 ^Bombay Y of 1929) . 
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of Schodule IV to the PriiidpaJ Order. 

Afto) the direction relating to swtion 8 of the Jlongnl Ji\tihc Acd, 11)09 
(Dengal V of 1909), insert — 

•‘Sciitions 9 and 10.— For 'imposed under soction 27' sulistitiite •u.nulile 
under Chaptur V',” 

After the directions relating to sections KiO and 104 of the fak-ultii Wimi- 
cipal Act, 1923 (Bengal III of 1923), insert— 

“Section 482. — At the end inseit — 

‘(3) The powers eonfeired by this section on tlie Pniviiicial (loioni- 
iment shall, in relation to any liy-liuv miule under clauK’ (Oil) of 
sectiou 478, be powers of the tViitral (loveiuuient V' 

At the end of the Schedule inseit — 

“The Bengal Non-AgTicuHuml Lantls Arf, KUh;. 

(Bengal XIX of 193(1.) 

Throughout the Act for ‘the Oovernineiit’ substitute ‘tlm Crown’. 

For section 18 substitute; 

‘18 Xo suit shall be instituted against the (‘rowii imtii-r hoction 17 
unless the Crown is intercbled as landlord or teiiimt’." 

Modifieatioua of Helicdule V to the Princijiul Order. 

At the cud insert — 

“The United ProUnas Cation Prst Conltol Act, 

(U P, XT of 39:1(1.) 

Section 13— For ‘tlie Legislative Coumdl' suli.stii,uto ‘IhiIIi rhaiiilM'iH of the 
Plo■^ ineial Lcgielatui e'. 

XUo Untied Provinces Miwlm Walcfn Art, lll.'Ul. 


(tJ.P. XIII of 193(1.) 

®^^'»o°tion (2) foi ‘Ooiciumeiit’ substitute Mho }*r(»viunnl 

^^Govori^^ Hiilistitute ‘llic Provincial 

Section 16.— For ‘Oovernnient gazetted olliet^r’ substitute 'fluettad uAm* 
of the Provincial Qovonunciit'. 

Section 17— For ‘Goveimneut Officer’ substitute ‘officer of tho Pruviuci.il 
GOTornincnt , 


Section 54.— Foi ‘to ao Govenimcjit’ or ‘to Govwmieut’ siibslilufc ‘to 
the Crown’. 

Omit section 67. 

Section 68— For ‘Govenunent’ substitute ‘Proviuewl Goieiimioiit’.” 
Modifications of Sohodulo VH to the Principal Order 
At the ond insert — 

“The Saaanbagh Minos Board Act, 39.36 . 

(Bihax in of 1936.) 

''^*tfMmhi«en1. of 

the Fo^ial Railway Authority by that Authontv’ ami for ‘dowrii 
niont official' substitute ‘peison in tho serviia; of iho (Vown’. 

Segion 13.— In clause (o) of subseetion (1) after ‘rriiliwi.P insert <by 
the Board' and omit ‘fines, ppnaltjo.s’. ^ 

Section 15— For ‘the Government' substitute ‘the Provincial GovernineiiP. 

Government' sulistitiito ‘by any Gou'rnment'.’’ 
Modifications of Schedule VTII to tho Principiil Order 

palitlcs a“ P*; 

“Section 29. — At the end insert — 



Trovided that, where one of the local bodies is a cantonment authoiity, 
the decision of the Provincial Government shall Ixj subject to the 
concnnence of the Central Govomment'. ” 

After the directiona relating to section 3 of the C^ntial Provinces Local 
Pnnd Audit Act, 1933 (C.P IX of 1933), insert— 

“Section 7. — For ‘Oovcrnment’ substitute ‘Proiincial Oovcmuieiit'.” 

After the directions relating to the Central Provinces Agnculinral Peats 
and Diseases Act, 193G (C P XXXV of 1936), iiiaert- 

“Tlx& Nagpur Imptoi'ement Tiusl Act, 1936 
(C. P. XXXV of 1936.) 

Throughout the Act for ‘Government servant’ and ‘servant of the 
Govommeut’ substitute ‘servant of the Crown’ 
flection 13.— For ‘any general or special orders of the Govoimncnt for 
regulating the transfer of GoverainenL servants to foreign service’ 
substitute ‘the conditions of his servieo under the Crown relnting to 
transfer to foieign semee.’ 

SoctionB 43 and 45 — For ‘property of, and managed by, Government’ 
substitute 'property of the Crown and managed by the Central Govern- 
ment or tho Piuvinciol Oovoinnieni’. 

flection 07.— In sub-section (4) omit ‘which was at the commencement of 
this Act tho property of Goveinnicnt or has since been acquired by 
Government and was’. 

flection 69. — ^For ‘by Goveinment’ substitute ‘by the Crown’ and for ‘or 
managed by Government’ substitute 'the Crown or is managed by the 
Central Government or the Provincial Government’. 

Section 77. — Omit sub-section (4). 

Omit sections 78 and 79 and sub-seclion (3) of section SO. 
fle«tioii 86 — For ‘by Goveinment’ .suhstitutc ‘by tho Provincial Govern 
menf. ■ ‘■■',1 

Section 89. — ^In Clause (fc) of sub-section (1) for ‘leave or leave nJlow 
ances under the rules or orders made by the Local Qoveruraent in this 
bohalf’ sulistitute ‘such leave or leave allowances as may be proscribed 
by the conditions of his service under tho Ciown relating to transfer 
to foreign service’, 
flection 108. — Omit ‘flues tuid’. 

Section 110 — For ‘prcsciilted iii any gencial or fijioeiiti orders of the Local 
Ooveramont’ substitute ‘icquircd by the conditions of his service und(‘r 
the Crown to be paid by him oi on Ins behalf’, 
flection 121. — ^Tn sub-section (2) omit ‘which was at tho conimoiieemont 
of this Act the property of (Jovcrnmeiit or has since Imuu acquiied by 
Government, and was’.” 

”Xhe Central Biov^nccs Co-oprratiw. iJinA Mmtgagc Bmls Act, 1937. 

(0 P. I of 1937 ) 

flection 7. — ^In sub-section (2) for ‘Council’ substitute ‘Assembly’. 

Sections 17 and 18. — ^For ‘Government’ substitute ‘the Provincial 
Government’. 

Section 25.— For ‘Begistrar’ sulistitule ‘Provincial Government’. 

Section 31.™ For ‘Government’ substitute ‘Provincial Government’. 

The Central Brovmces Famine Belief Fund Act, 1937 
(0 P.T. of 1937.) 

Throughout the Act, except in sub-section (3) of section 1, after ‘Central 
Prnvirccs’ insert ‘and Beiar’. 

“The Genii al Provuioes Becoffnised Exammationa Act, 1987. 

(C. P. X of 1937.) 

Section 2.— For ‘tho Govommemt’ substitute ‘any Government’.” 

In the directions relating to the First Schedule to Notifleation No. 3510 — 1. 
B. of 3rd November, 1913, for “Befonnatory Schools Aet, 3899” substitute “ItefoT> 
mfltory Schools Act, 1397”. 



xxvi 

iTodifiefitions of Sebedule XI to the Pnneipol Order. 

In tho djrections relating to the North-Woat Frontier Provineo ffourls Regu- 
lation, lOSl (Oentral Regulation 1 ot for the dim-tiona pieceding thiit relat- 

ing to section 7 of the i^guJation subatitute — 

“Throughout the Regulation, except in section fl, for "Additionnl .rudicinl 
CommisBioner” and “Additional Judicial Coimnissioiwis” Hulislifute 
‘othei Judge' and ‘other Judgos’ respectively. 

Omit section 4. 

flection 6. — For “any Additional Judicial Ciiinmissioner' ' raltstllute “any 
other Judge of the Court” 

In the direction relating to section 45 of the Khondnials Laws lii'gul.'ition, 
1936 (Central Regulation IV of 3936), after ‘any village” insert “<»r tho pandiayat, 
if any,” 

In the direction relating to section 46 of the Angul Tjans Ri'guhitlons, 1936 
(Ocnlial Regulation V of 3936), after “any village” insert “nv the iianchnynt, if 
any,” 

At the end insert — 

“The Orissa Ports RrguMion, 3937. 

(Ccntial [Regulation XI of 1037 ) 

Throughout the Regulation for ‘Local Oovcrnmeiit ’ Mihslitutc ‘aoveriiinenf*. 
flection 2.— At the end of the section insert— ‘(d) “The (fovernniciit” 
means, in relation to a port, which is a m.ijoi jiort within the tiicaniiig 
of the Indian Ports Aet, 3908, the (’ontrnl (ImTrmiienl and, in jclarnm 
to any other port, the Provincial Oovcriiiiicnt'. ” 




‘■I'lC Covii. alinll Jil’itiw tlni ilclK-l id (»<■ irniMir.l Ili.'Ti fiinl ihf‘ic or 
witlnu ti tittle to be iUed by it, tiiifU li* llio dt^iee-iioldei f,ul=i t(i remedy 
Uio dotcL't iTithm sneh time, tbo Couit, may rojcH-t tl'e aiipiiiatioa’*. 

[t'atnaj O. XXT, ]■. 22. Ts'dr anb-r. fl} of r. 2‘’< if tih tbf 

TfLldu aub-iule. — 

“VVliere an application for execution la niadt* in wjitiiin iJodi'i 
r. 11 (2) tbo Court executing tlie decree shall lasuo » ■uol!(‘<‘ iu tlio peKs,4tri 
agtuuflt wliom execution is applied for requmug him to show canHo on i\ 
date to be fixed, wby tho decree should not bo cxci-utecl agitnist lutJi.'" 

fPatnaJ O. XXI, i. 2«5. In aub-i Cl) of r. 2ti .'.iih'ilituft lii-' w.od'^ 
indi'HS Butiiciont cause la slnovii lu tiu* cimliai>”, foi tlie eoid 

“niuy”. 

f Patna 1 O. XXf, r. 31. In sub-n. (2) and (3; oi' ^ .’d lor tli** \\ofil'-i 
'‘Six inuntliH’" suhAhhfff’ "nueo nuuitliH”, and tutd ila t'ollau mg as .siili 
1 . 1 1 ).— 

"(4) The Coait mar, foi sulllcieni cause, esti'ud the in-nod of 
ilnec inontlis ineiinoued in sub 1 1 (2) and (3) to aueli penod, no! cM-ccd- 
uig sfx iiioiifba in tli*> ivliole, as it may think fit.**. 

[Patna J O XXI, r 32. Inaub-i. f,'») of r, .'!‘i I'or llic wonls “Im mu 
yc.ii" .MtUnfitufr the words “fir thico montliM **i' l‘m hijcIi imllicr pci aids 
nol c\<'eeding one yi'ni in tlio whole, as iua> on sutticierd cuusi> sliowii, lu 
/i\ed ]jy tlu' Coint" 

jPatna. I 0 XXI, i. 3P. fn aulvi (Ti) td’ i HP rlfhfi the woids “m 
tlio civil })UHon’' 111 tlu* fiiat place W'lieie tlie\ oc< iti 

[Patna.] 0. XXI, r. 45. 1o aiib-r. (1) of r. 4.‘5 affi'i thltlnifi 

the full-stop at the end of tho sub rule; — 

"and llip applh'unt sliall pay into (hiuit such Hiiins as he may from 
time to tune be requnod by the Court to pay in Older fo defiay ihe cost of 
.such anang'oments''* 

[Patna.] O. X’XT, v. 50. In sub r, (2) of r. ,1(1 odd the u-ohIh “m to 
the (!jOui 1 to wh'k'h it i.s sent for cxecuium’' after tlu* woids “jiasscd the 
dci-rce*’ and beJote the woids “for leavo”. 

[Patna] O XXI, i. 5.3. fitib’iUtvfd tho lollownig fur r. 53 fl) (h): — 
“03 (1) (b),il tho decree sought to be attached was piis.sed hv 
anutUei Court, then by the issue to wlncli such othei Couit (m to tin* <*oiiJl 
to whnh that deciee may Imvo been transfened foi execution) of a tiol ice 
bv the Couit hefoic which the application has been maile r(*qu(\sl‘iiig ‘-iicli 
other Court for the Couit to which the decree may have bei'n tnnisfciicd 
tor execution aa tlie ease may be) to stay the execution of flie dc'cree 
.sought to be attached unless ami until — 

(i) the Couit whic'h has Twsued. the notice shall (MuccI the ^-aim*. m 
fii) the holder of the decree sought to lie executed, or Ins pidgirieut 
debtor, with the eonsent of the said deciee-hoblei expnwed in uiiting m 
the pernnssjon of the attaching Oonit, api»hes to sueli olhei' (’ouil im f<i 
the fViuit to w'hich the deciee may have been tiansfenetl r<o evi'cutimi) 
to ext elite the attached dei'iee" 

[Patna] O XXl, i 57 Jh’Jrte the Imst sentence fioin i. .57 unri add 
tlio lollowiiig' duh-paiagiapU to the rule — 

‘‘ITjum every oidet dism MBing an oxocuiion »*aHe in which there i.s ;tii 
nttnclniient, the attaclmient simll cease unless tlit^ douit ot.heiwise direelH”. 

[Patna] O XXI, r 58, the following foi r .SS, — 

“ 58 (1) When any claim is preferred to any ptopc rly Hit subjeel- 
matler of execution proceedings, or any obiectioii is m.ulc to (he itl.uh- 
ment thereof, on the ground that tlic apjilii ant has an intei est tlu i cin 
which is not bound under ttie deciec, oi tliat such proiicrij, is not liabh to 



attachment, tlte Court shdll proceed to inwsti^.ato the clxim <ir nl^jerTior. 
tvith the like power ais regards the eacaminaiion ol the c3ainiatU or 
objector, and in all other respects, as if be was a party to the snit:' 

Provided that no such invcstigalion shaJl lie made wliere tlw^ Court 
considers tliiat the < laim or o'i*j,,ctJon ‘vas designedly oi nimecessaril; 
^Idaj'ed. 

<2) Where t5ie proij>urty to 'tVlnch du daiJia or obiection applies 
Bias been advertised for sale, the Coiiit orde’ing that sale ^nay jn its 
discrelaon make an order postponing the dthveiy of the property after 
the sale pending the investigation of the claim or ohicctiti.i. And m no 
ease ^hall the sale become absolute unid the cia^in or ohje-tion hD-s hicn 
dec) lied h’ 

[Patna.]] O. XXI, a- 59 the iollow n.g for r S> — 

“59. The claimant or objector must adduce evident c to ^liow I'kiI 
at the date of the decree or of the attachment, as the case maj be, h<‘ lia'fi 
some interest in. or was possessed of the propei tj in ciueshon " 

[Patna 1 O XXI, r. tSO. Substitute the foSlowing for r. 60: — 

“ 60, Wheie upon tlie said investigation tlve Court is satisfied tha? 
L*oi iIk; leasons stated in the claim or objection such pioperty was not, at 
ilie dait of the decree, or when attached, as the case may be, in t'lie 
Sjossession of the judgment-debtor or of some peison m tiust for him, or 
m tile occupancy of a tenant or othei peison paying rent to Siim, ot that, 
being in the possession of the judgnicnt-debtoi at such tune, it was so in 
3us possession, not on bfs own account as las own piopeaty, but on 
account of, oi in trust for some other person, or partly on las owiu 
account and partly on account -of some other person, the Court ‘^liaW 
make an order lealising the piopcity, wholly oi to such exlcut us ii 
ithinks fit, from the execution proceedings, or frcmi atla^. liaiv-nt 

Where the propei ty has been sold sm h c" fli. , lmv« tii'^ 
oi setting aside the sale, and i*" it lias bei u based by a lliird i>,uty ii. 
uood faith, the Com t may make such oidci for his compensation by ilu- 
dccree-holder oi objector, to an extent not ccediug 12 ' per < enl oL ilio 
jiuichasL’ pru,f‘, asut thinks fit." 

[Patna | O XXI, r 61 ’^ubf/itutc the folios ain fi r i il -- 
“61 Where the Couit is satisfied Ibal tin* propeuy w.is, at thf- 
lime of the decree, or <if the stlaclunent, j s the c i.* may Pu, in tin 
lpos"5^cssioii of the indgmenl*ile btor '-s Ins nu ii pruo jt\ and not oi 
tLCiuint <»t an’ rdlier pets* n, *.1 a a-. ii dj pits s .m i { li sniii ulln ' 
Ucrsoii in tJLisl Tni him, ri in ihe net iii-.tiry ol a tfiiaut ' ''la- r ii-"-', m 
I' laviug rent to iiira the (,outl shall tbsallow thi elanu " 

IPataia J fJ. SXl. Jf/i7 tiic joilowuig li<adinji ttinJ nhes i -,i ; -- 

‘/IT.-VJSin- K Ol.UKKS 

'Wlioro a debt totlioi than u deb), seruroil liy a inmti'iigo os' 
i dnlit u-i*ov(U‘;i]jl(' only jd .i liovt nun t Jourt <*j a ilnbt dn* unnnmt. nl wlin-lc 
the jns'iniiiuv jin imlu I jjjh ol thn t’onit} Ims bnnu ml.i.-ln'd undcT 
i 111 and tin* di'htor jsioLibitud oivlci d (/J of sub r (I) ol' r lu cfn-ii'in 
irfi'i -aJli'd iJic jjaiiiislu o) iIpo>» uoi pay tlir inuourit, nJ' ■fin' ilofit nito tloiiit 
in in'i-oidiiiK'f* wirth t*. h*, sub 1 , f.'S), tlio ('oiiil nil tlio sipplnathui ol tiie 
<!('( M*t' Inibli r inny onlci a mstico to ismic rnlhiig upon Itn* g;unisiii‘( In. 
appimi bid'nn* tin* flonit ;ukI sliovv oauBO why In* sinnild not ]».iv iiiln 1‘oun 
tin* di'bt due fioin lilin to the ju(Tt;inc*n<-f|i*b<or. A <‘()[-\ of sucfi 
tiotuit* flludl, uidoHS ndicivviaj* oiJerod by tjie hi* ojj tin- 

judfimentHiohlur. 

ih"-]' If tliP gjiT ni.sh(*(* ilocH not. jiav nito l 'oint rlir- 

inniunit. of tin* itebt duo into ronii llio nniotntT oi' Hu* dobi due 
hoin limi to the judijnipnt-ilebtoi, .md li be does not apjicfir in nnsv.*!*! 
to IKl* notii'i* Jssiicd under i‘ fi.'l- oi <lo»>a not diisputi* li H liability to p;iy 
Biu'li debt, to thr judgraonl debtor, tboji the Court may order llie garaislU'V 
to comply with tlio terms of such uotiee, and on such ordt-r execution may 
iBSUO tigiunat the* gamisheo as tliougli such order weio a deftreo against liini. 

' (2') Tf tliG ganiialiee uppoam in answi-i* to tiie noUce ishupiI under 
r, fia A auil disputes luH Imbility to pay the debt uttiwihed, tiiu Couiu 



inatfad nt miikuig an older as aioiOFiftid, may ordi‘r fliat, nny or fjiioa- 
tion TUM'HSsary Tor dotoTnunijig liis babilitv^ bo inod us llnuigli it woio wn 
isflUH iu a suit, and may proceed to deterniinc sudi issue, and upon riio deter- 
mination of su(i issue shall pass such order upon the uotiei* :is sluill bo ,jusl. 

fiS-C, Whenever in any proceedings under tlie t'oregi^iiig 

rules it Is alleged by the gamashoo that the debt jitlaetn'il 

belongs to some third person, or that any thud ijeKstm lins ii ben or elunae 
upon or interest in at, the Gonrt may order surli f-liinl pei.suu to ii}ipear and 
stato the nature and particulars of his claim, ii‘ any, upou siieh debt, and 
prove the same i£ necessary. 

63-D. After hearing such third poison and any otlior 
person who may subsequently be ordered to uppeav, oi in the ean' of 
such thu'd or othei person not appearing as ordered, the Couit may pa.v 
such order as is provided in the foiegoing rules, or maJfe aueli other orrler 
as the Comt shall tliink flt, upon such terms in all easew wtir n^speet lo tin* 
lien, charge or interest, if any, of such tlurd or other [lerson an whiill seom 
just aud reasonable 

<i3-E. Payment made by or levied bv exec, ul ion upon i!ie gai 

nishee in aceordanee with any order made uiiilei these rules sliall lu* a valid 
discharge to him as against tlio judgment-debtor and any otlier p(*tMoii 
ordered to appear under these rules, for the amount paid or leiied. 
tdthough aueh order or the judgment may be set, asiile or reiei-sed. 

G3-F. The costs of any application for the attaelinumt oi a deld or 
undei the foivgoing rules and of any proceedings anstiig from or iiieidi*u(al 
to aneh application, shall bo in the iliseietmn of the Gouri, Gr/sts iuvanlcd 
to the dociee-lioldei ahnll, unless otherwise iluaH'ted, be lebnued out of tli»* 
money lecovcred by him iindei the garnishee ordei and I'm priority to liie 
anioinit of his deciee 

63-0. Out of the amount reeoveied imdei thi* garniHliee mdei 
the Court shall dedui't a sum i?qual to the (hmit I'ee pavable intdei' llu* 
liicl'un Court-Foes Act on o plaint m a suit for reeoveiy ot tlie luoiiey aud 
credit the same to the O-oteinment. 

63-H 0) W^lieic the liability of any ganiiwliee has been tried 

and dptermiued muler those rules the' order ahall liaie the same foree and he 
subject to the sfuiio eonditionfl as to appdils oi otheiivisc as if if wen* a 
ik'crco. 

(a) Oulers not coveied by ol. (1) sliaU be apfiealable as oider*^ iiiiid'' 
in execution 


[Patna.] O. XXI, i 64. tn t 04 foi the words “attached by ii" 
sulfitiiicte the wolds ‘‘in respeet of wliieh It bus made ,ni ordej of 
uttaelimenG' 

hisei-t tlio woTcls “which is" between the words “and” and “liable’’ 
[Patna,] O. XXI,r.66. 

Omit the words “shall be drawn up after notice to the deciee-ludder 
and the judgment-debtor and “from sub-rule (2) ol rule fifi, and uiA/ 
the following proviso after sub-clause (e) of sub-iule (2) — 

“ Provided that no estimate of the value of the property, other Ilian 
those, if any, made by the decree-holder and the jiulgment-dehtui les- 
pectively together with a statement that the Court does not voiirb foi the 
accuracy of either shall be inseited in the sale-pioclamalioii.'’ 

[Patna ] O XXI, r. 67. 

/Irfii the following words at the end of siib-rulc (1) of uile 67 alfei 
deleting the full-stop at the end of the sub-iiile 

“and may, if the Coui t so diiects, on the applu alion of llie di ci ec- 
holder, be proclaimed and published simultaneously with the mdei of 
attachment.” 


[Patna,] O. XXT, r 69. In rule 69 (2) for the woid *' st*veii ” n ad 
“ fourteen ” and add the following proviso . — 

“Provided that the Court may dispense with tlic consent of any 
judgment-debtor who has not appeared in the proceediiig.s,” 


[Patna,] 0 XXI, r. 72, (,i) Substitute the following foi sub-rule 
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“ (1) No holder of a decree in execution of which property is sold 
shall be precluded from bidding for or purchasing the property unless an 
express order to that effect is made by the Court." 

fii) In sub -1 ule (2) for the words “ with such permission " 
iiite the words “ the property.” 

(iii) Substitute the following for sub-rule (3) . — 

“ (3) W’here notwithstanding an order made under sub-rule (1) a 
decree-holder purchases the property by himself or through another 
person the Court shall, on the application of the judgment-debtor or any 
other person whose interests are affected by the sale, by order set aside 
the sale, and the cost of such application and order and any deficiency 
of price which may happen on the re-sale and all expenses attending it 
shall he in the discretion of the Couit " 

[Patna] 0 XXI, r. 75. the following for r 75 — 

‘‘Where the property to be sold is a growing crop which can be 
sold to greater advantage in an unnpe or unreapeci state, it may be sold 
unTcaped, and the purchaser shall be entitled to enter on the land to do 
all that is necessary for the purpose of tending and reaping it. In all 
other cases the day of sale shall be so fixed as to admit of the ciop 
iipLiung and beny reaptd, before the sale." 

[Patna] Q XXI, r. Foi the portion of rule 85 of Ordei XXI 
hcgiruiing will] the woids “ The full amount " atul ending with the words 
“ sale ol the pn peitj " riibstitute the following — 

"The puichasei shall pay into the Court the full amount of the 
pimhri-e mnney and ^ludl also tendci the stamp necessary for the 
tcriifiiate icteiied to m lule 94 before the Court closes on the fifteenth 
thty from the sale of the properly." 

Kule b'(> Insert the woids "or tender of s^.lmp” between the 
wotds "payment ” and " within *’ in nilc 86 of Older XX!. 

( lilhar Ca/ette, Part 111, dated iOth October 1937 ) 

IPatnaJ O <\.XI, i. S9. In sub-rule (i) of rule 89 for the words 
" any pt-i -on, citliei owning such property oi holding an interest therein 
by viitne of a title acquired befoie .such sale " .Vutr/Hu/e the words 
" the jiulgmeiit-ilebltii oi any peison deriving title through the judgmenl- 
dehtor, oi any [lerson holding an interest in the properly at the date of 
the application muler this lulc ” 

J Patna | O XXI, i. i>0. Subshtiih. the following foi flin pioviso to 
!■ Ot) (1).— 

(I) I’lnvnh'd tlint no application to set aHido a sale shall be ad- 
iiiitti'd unless - 

(<i) It (lisclnscs a gioniid whudi (‘oiiid not have been jiut forward 
Iiy t]i'‘ jipplii'iint befiiic tin' sale w:ls comduclod, and 

(fj) the uppheant deposits with tho application sueli amount not ex- 
i‘(‘eiliiig pc ‘1 eeiit oi the snni losdi.sed by the sale nr sueli other security 
:m the (‘onit may in itn discietion lix, unhw the Court, for reasons to be 
let'oided diHperi.se.s with tha deposit. 

(u; Prov'di'd fiuthcr that no aalo shall be set aside on the ground 
(d‘ iiri'gidaiity or I'raiul unlesa uiion the faets proved the Court is satisfied 
thni, the apphe-ant has sustained suhatantuil injuiy by reason of sueli nre- 
giilarity or fraud. 

and odd the foUowinsg as sub r, (2): — 

“(2) In eaaii the ajiplicat.ion is unsuepessful the costa of the opposite 
patty shall be a first charge upon the deposit referred to m proviso (i) (&), 
if any”. 

[Patna ] O VXI, r. J>2. Tn sub v. (1) of r after tho words “the 
(■‘ourf sliall” msrv/ the words “subject to the provisioiis of i. 58 (2)”. 

[Patna,] O XXI, r. 97. Add the following sub-rule to i. 97- — 

*‘(.3) The proviisions of 5 of tho Indian Tnmitation Act, 1908, shall 
apply to the applications under this rule”. 



vi 

£!Patoa,] O. XXF, i. 99 Tu r. U‘» i'oi tli*' Ijrai kclB jmhI Vionln “Mtt>n t 
iiima the judsjiiieTit-JoLtor)’^ su7).sli/utf' tlip |.in«'Ii4>»R atirl "/ofljrr tiitui 

tlio pei'SOUM ruciitionod ju it. 95 anJ QSy\ 

[Patna-l O. XXXtV, r. ± In r. 3 \2) tin' “nf Jb o%,Tt 

’iiotmn or'' nftPr the tvoinIs ‘‘the Court nwy’* 

fFatna.] O XXXIX, r. 1 Substitute the woiil“the ’ for llit 
iiord “3k** in line of clause (a) of rule 1 and add the folio .ring piu^isos 
after rule I . — 

“ Provided that no such temporary ii’junctioii sli.ill ho GianU*d it 
It would contravene the provisions of Section 5<i of the Spccif-t MlIicI 
Act (I of 1877). 

Provided further that an injunction to resti am a •'Uie, or conlii - 
niation of a sale, or to restraia delivery of i) 0 >.se«,sioi*, • hall >j<il lu- 
granted except in a case where the a(i|»Iicmt cuiiiot lawtnlly mefer, 
and could not lawfully ha\e prefenej, a claim to the p -ojici ty , oi 
objection to the sale, or to the .iflachmci I proceedui" it, hcfiirc the 
Court executing the decree.’* 

[Patna ] O. XLTir, r. 1. ^~Idd the follo.viug to iiile 2 as diitisc 
Cn) after clause (i) . — 

“ (li) an order in garnishee pioceedmu-^ other t' a ’ an i^id'-r 
■eferred to in rule 63-H (1) of Order XX f “ 
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THE GOVERNMENT OF INDIA (ADAPTATION OF ACTS 
OF PARLIAMENT) ORDER, 1937. 

AT THE COURT AT BUCKINGHAM PALACE, 

The JSth day of March, 1937, 

P&ESENT : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by subsection (5) of section three hundied and elewu of the 
Government of India Act, 1935 (hereafter in the lecitals to this Order referred 
to as "the Act") it is provided that any Act of 1‘arlianient containing references 
to India or any pari thereof, to countiies other than or situate outside India or 
other than or situate outside Iliitish Ind-a, to His Majesty’s dominions, to a 
Uritish possession, to the Secretary oi Slate in Council, to the Governor-General 
in Council, to a Goveinor in Council or to Legislatures, courts or authorities in, 
or to mailers relating to the government or administration of, India or llntish 
India, shall have effect subject to such adaptations and niodiDcatiuns as His 
Majesty m Council may direct, being adaptations and modifications which 
appear to His Majesty in Council to be necessary or expedient in consequence 
of the provisions of the Act or of the Government of Burma Act, 1935 : 

And whereas by subsection (2) of section one hundred and seventy-eight 
of the Act it is provided that all cnaclraenls relating to any such loan'?, 
guarantees and othci financial obligations of the Secretaiy of Stale in Council 
as aie referred to in subsection (1) of that section shall in relation to those 
loans, guarantees and obligations continue to have eflect with certain substitu- 
tions and with such other modifications and such adaptations as Ilis Majesty in 
Council may deem necessary : 

And whereas under section thiee hundred and twenty of the Act His 
Majesty by Order in Council has appointed the first day of April, nineteen 
hundred and thiity-seven, as the dale on which the piovisious of the Act, other 
than the provisions of Part II thereof, arc, subicct to any exceptions mentioned 
in the Order, to come into force: 

And whereas a draft of this (.)rdcr has been laid before Pailiament in 
accordance with the provisions of sub-section (1) of section three hundred and 
nine of the Act and an address has been presented to His Majesty by both 
Houses of Parliament praying that an Order may be made in the terms of this 
<')rder : 

Now, therefore, His Majesty, in the exercise of the said powers and of 
all other powers enabling him in that behalf, is pleased, by and with the advice 
of His Privy Council, to order, and it is hereby ordered, as follows:— 
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The Civil Court Manual (Imperial Acts). 


1 This Ordei may be cited as The Government of India (Adaptation 
OE Acts of Parliament) Order, 1937, and shall come into operation on the 
first day of April, nineteen hundred and thirty-seven. 

2. The Acts of Parliament refeired to in the Schedule to this Order shall 
have effect subject to the adaptations and modifications specified in the said 
Schedule. 

3 In any Act of Pailiament passed before the commencement of thi.s 
Order and not referred to in the Schedule theielo rcferenccb to the ■'evenues of 
India shall be construed, m relation to the period after th^e establishment ot he 
Federation of India, as references to the revenues of the Tuvern 

relation to the period between the commencement of I ait III of the u e 

ment of India Act, 1935, and the establishment of the Federation, .is iefeiein.es 
to the revenues of the Governor-General in Council. 


4. The provisions of this Older which adapt or modify any Act f)> trams- 
f erring functions to another authority shall not render invalid any older, 
byelaw, rule or regulation duly made, or anything duly done, before the com- 
mencement of tins Older and any such order, byelaw, rule, regulation of thing 
may be revoked, varied or undone in like manner, to the like extent and in the 
like circumstances as orders, byelaws, rules, regulations or Ihings nude or done 
by the authority to which the functions are transferred. 


5 Nothing in the Aden Colony Order, i936, shall be con.sti uecl as requn- 
ing that references m Acts of Parliament to India or IJriti.sh India shall 
continue to be construed as including refeiences to Aden. 

iU. F . A , llankcy . 


THE SCHEDULE. 

PARTI 

The Interpretatton Act, 1889. 

(52 & 53 Vict. c. C3 ) 

la section eighteen, the definittons of “British India" and "India" sliall be oniilli*il , 
and in the definition of “Governoi" the words “and India" shall be omitted and aftm the 
words “any other Butish possession" there shall be inserted the words “outside liritish 
India " 

After section eighteen there shall be inserted the following section 
Special definitions relat- “18- A— (1) In this Act and in every otlicr Act, wlu‘tli< i 

ing to India. passed before or after the commencemciU oE tins An 

(1) the expression “British possession”, when used in relation to Biitidi tcnitoiu>s in 
India, shall, unless the contrary intention appears, mean British India .is .i wlifilr, .iml 
references, in whatever words, to territories of the Crown abroad shall as icspccts iinli.i lie 
construed accordingly , 

(li) the expression “Governor" shall, when used in relation to British Indni as a 
whole or to India as a whole, mean the Governor-General ; 

(m) the expression “Govemor-Generar shall, when used in i elation to IJiitisli India 
or to India,— 

(o) in relation to the period between the commencement of Tart III of the Ciovrin- 
ment of India Act, 1935, and the establishment of the Fcdciation of India, mean tlin 
Governor-General in Council , 

(6) in relation to any period after the commencement of the said Pait III, lie con 
strued as including a reference to the Governor of a Province in India acting within the 
scope of any authority given to him under Part VI of the said Act , 

(iv) the expression “Indian legislature" and, when used in relation to British India or 
to India, the expression “legislature” shall mean the authority, other than the Iniiu-ii.il 
Parliament, competent to make laws for British India, or for the idcvant jiait of British 
India 

(2) This section applies for the interpretation of the Government oE India (Adapta- 
tion of Acts of Parliament) Order, 1937, but it does not apply for the iiiLcrpi elation of the 
Government of India Act, 1935, or the Government o£ Buma Act, 19.15. nor, save as afore- 
said, for the interpretation of any Order in Conned made under either of those Acts, 
notwithstanding that thatprder may provide generally that this Act shall apply for llit- 
interpretation thereof as it applies for the interpretation of an Act of Parliament. 
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PART IL 
General ernctmenis. 

The Criminal Law (bidta) Act, 1828. 

(9 Geo. 4. c. 74). 

In sections one, seven and eight, references (in whatever words) to the British 
territories under the government of the East India Company shall be construed as references 
to British India, British Burma, Aden and the Straits Settlements. 

The Slave Trade Art, 1843 
(6&7Vict.c 98.) 

At the end of section four there shall be inserted the following subsection — 

“(2) In the case of British India, any such writ as aforesaid may be addressed lo the 
chief justice, or other chief judge, of any court which is a High Court for the puiposes of 
the Government of India Act, 1935." 

The Clmese Passengers Act, 18SS 
(18 & 19 Viet. c. 104) 

In section one, the w'ords " not being under the government of the East India Com- 
pany ", and in sections eight and ten the words " or in the territories of the East India 
Company shall be omitted 

The Evidence by Commission Act, 1859, 

(22 Vicl c. 20.) 

At the end of section live there shall be inserted the following sub-section — 

" (2) For the purposes of this Act the expression ' Supreme Court ' means, as respects 
India, a court which is a High Court for the purposes of the Government of India Act, 
1935, and, as respects Burma, the High Court at Rangoon " 

The Indian Securities Act, 1860 
(23&24 Vict c 5.) 

In section one for the words “ by the Secretary of State in Council " there shall be 
substituted the words " by the Governor- General 

The Admiralty Junsdiciton (India) Act, 1860 
(23 & 24 Vict t 88 ) 

For section one there shall be substituted the following section — 


A«‘’tSlrh!‘,h°'lnTa”Td " ‘ II"' Admiralty Offences (Colonial) Act. 1849, shall 
Biitish Burma. ^ British India and Biitish Burma as it applies to 

The Colonial Laws Validity Act, 1865, 

(28 & 29 Vict c 63) 

In section one, for the words “and such territories as may for the time being be vested 
in Her Majestv under or by virtue of any Act of Parliament for the government of India’' 
there shall be substituted the words “Biitish India and Diitinli liuima’’ 


The Dotumenlary Evidence Act, 1868 
(31 & 32 Vict c 37 ) 

In section five, ni the definition of "British colony and possession" the words from 
“and such” to “India" shall be omitted, and at the end of the section theie shall be inserted 
the following subsection •— 

“ (2) For the purposes of this Act, British India as a whole and also each Governor’s 
Province and Chief Commissioner’s Province tlieieof shall be regarded as .separate British 
possessions ” 

The Colonial Prisoners Removal Ail, 1869 
(32 & 33 Vict. c. 10.) 

In section two, for the woids “ such territories as may for the time being he vested 
in HerMajesty by virtue of any Act of Parliament for the government of India " there 
shall be substituted the words " British India or British Burma 
The Extradition Act, 1870. 

(33 & 34 Vict c 52) 

In section twenty-three, after the words "of India" there shall be inserted the words, 
“or, as the case many be. of the Governor of Burma" ; the words “in Council" shall be omitt- 
ed and after the words “British India" there shall be inserted the words “or with Burma". 

In section twenty-six, _ in the definition of “govcmoi" the words “and includes the 
governor of any part of India" shall be omitted. 

The Foreign Enlistment Act, 1870. 

(33 & 34 Vict. c. 90.) 

In section thirty, in the definition of “The (Sovernor" the words “or the governor of 
any presidency" shall be omitted, and for the words “and where a British possession 
consists. ’ there shall be substituted the words “and as respects a British possession which 
consists." 
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The Slave Trade Act, 1873. 

(36 & 37 Viet, c 8a) 

In section two, at the end of the definition of “governor' there shall be inserted tiie 
following words:— 

“Provided that as respects British India it means the Governor-General '* 

The Courts (Colonial) Jurtsidiction Act, 1874 
(37& 38Vict.c 27.) 

In section two, for the words from “or the Channel Islands” to “India and'’ there 
shall be substituted the words “the Channel Islands, British India or British Burma, but 
shall include", and at the end of that section there shall be iiiseited the following section 
Application of Act to 2 a. This Act applies in relalion to each Governor's J'ro- 
British India and British vince and Chief Commissioner's Province of British India ami 
Burma. to British Burma as it applies in relation to a colony.” 

The Slave Trade Act, 1876. 

(39 & 40 Viet. C.46.) 

In section two, for the words “If the Governor-General of India in Council shall at a 
meeting for making laws and regulations amend” theie shall be substituted the wonls “If 
the Legislature of India shall amend”; and for the words “the Secrtlaiy of State foi India” 
there shall be substituted the words “the Secretary ot State”. 

In section three, for the words “section 330 of Act 10 of 1S72 passed by the Goicnior- 
General of India in Council and" there shall be substituted the words "C'haiiter XL of the 
Indian Act V of 1898”; for the words “the Goveinor-Gcneial of India in tonncil or any 
Indian Government" there shall be substituted the woids'dlis llajesly'.s Rcpicsentativc 
for the exercise of the functions of the Crown m its relations with Indian St.itos or of ihe 
Governor-General'’ , and for the words “Her Maiesty’s Indian duminions" theu- shall In- 
substituted the words “British India, British Burma or Aden”. 

After section three there shall he inseileJ the following sections 
Application of Act to '‘3-a (1) The provisions of this Act shall apply to iJniina 
Burma. subject to the modifications specified in ilits section. 

(2) In section one, for the words “of any Pnnceor State in India in alliance with 1 lei 
Majesty" there shall be substituted the words “a native of any part of Bui ni.i not ftn mini- 
part of British Burma' ; and for the words “British India” there shall be substituted the 
words "British Burma". 

(3) In section two, for the words “ Legislature of India” there shall be substituted 
the words “the Burma Legislature". 

(4) In section three, for the words “eveiy High Court in India” tlieie shall be mb 
stituted the words "the High Court at Rangoon” ; for the words " Vnd every High Cfinrt'’ 
there shall be substituted the words “And the High Court’’ ; for the words from “.leciit ol " 
to the words “alliance with Her Majesty” there shall be substituted the words “agent of 
the Governor in the said parts’ , and for the words “jurisdiction m India” there sh.ill be 
substituted the words ‘ jurisdiction in Burma". 

(5) For any reference to the Indian Penal Code and for the reference to (.h.nitei \L 
of the Code of Criminal Procedure there shall be substituted a reference to the G*'le or 
Chapter m question as adapted or modified under the Government of Burma \cl, 3935 .md 
in force as part o t the law o f Burma immediately after the commencement of ili.i’l Act ’ ' 

Provided that, if the Code of Criminal Procedure is repealed and u-enactid m 
Burma, either with or without modifications, the reference to the said Cliapiei L shall be 
construed as a reference to the corresponding provisions of there-enacted Code a- for the 
time being in force in Burma. 


Application of Act to 3 -b. (1) The provisions of this Act shall aindy to AJni 

Aden. subject to the modifications specified m this serlioii. 

nr • t °rof any Prince or State in India in alliance with 1 ler 

Mibstuiitnl the 

worci « 


(3) In section two, for the words “the Legislature of India" ilicic shall he substituted 
the words ‘ any authority competent to make laws for Aden”, alter the woid “u lcss” 

where It first occurs, there shall be inserted the words “Cm the case of a liw.oi ' 

'I--' ‘■S bclu^^ 


** , S^)J^®ectjori three, for the word^ India”, there shall be snb- 

stituted the words ‘the Supreme Court of Aden", for the words “And eveiy J ig 1 f, ,ii ” 
there shall be subs i tilted the words “And the Supreme Court”; for the wends fiom “ l" u 
of to the words alliance with Her Majesty” theie shall be .substituted the w nd^“ ge 
^ "jurisdiction in India’’ there sh H £ 

substituted the words jurisdiction m or for Aden' ‘ 

(5) Any reference to the Indian Penal Code shall be construed as a lefcrence to that 
Code as in force in Aden immediately after the commencement of the Aden Co?ony f5rder, 
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1936, and the reference to Chapter XL of the Code of Criminal Procedure shall be con- 
strued as a reference to that Chapter as for the time being in force in Aden, or, if the said 
Code is repealed and re-enacted in Aden, either with or without modifications, as a refer- 
ence to the corresponding provisions of tte re enacted Code as for the time being in force 
in Aden 

Section five shall be omitted. 

The Colonial Fortificntwns Act, 1877 
(40 & 41 Viet. c. 23.) 

In section three, for the words “India as defined for the purposes of the Acts for the 
time being in force relating to the Government of India” there shall be substituted the 
words “British India or British Burma". 

The Colonial Stock Act, 1877. 

(40 & 41 Viet. c. 59.) 

In section twenty-six, for the words “India as defined for the purposes of the Acts for 
the time being in force relating to the Government of India” there shall be substituted the 
woids “British India or British Burma'’. 

The Terrtiorial Waters 'JtirtsdictiOii Act, 1878, 

(41 &« 42 Viet. c. 73.) 

In section seven, in the definition of “Governor” the words “or the Governor of any 
presidency” shall be omitted, and for the words “and where a British possession" theie sliall 
be substituted the words “and as respects a British possession which”. 

The Fugitive Offenders Act, 1881. 

(44 & 45 Vict. c. 69,) 

In section thirty-nine in the definition of “covemor” the words “and includes the 
governor and lieutenant-governor of any pari of India” shall be omitted 
The Colonial Ft isoners Removal Act, IBSA, 

(47&48 Vict.c,31.) 

After section fourteen theie shall be inserted the following sections *— 

Application of Act to "14 a (1) This Act m its application to British India shall 
British India. have effect subject to the modifications specified m this section. 

(2) In relation to persons removed or to be rcmived, oi returned or to be returned, 
from or to British India to 01 from any pari of His Majesey’s dominions outside British 
India shall be deemed to be one Biitish possession and, in relation to that possession, any 
reference to the Government, to the Governor or to the Govcrnoi m Council and any refer- 
ence to the Legislature shall be constiuedas a reference to the (ioveinor-Geiieial o;,a^ 
the case may be, to the Indian oi Fedcial l.tgislatuie 

(3) In nlation to person's iciiioicd OI to ho u iiKA'cd, OI a tinned oi to lie rctuined, 
from or to one Province in Untisli India to or from another Provimc in Bnlisli India, each 
Piovmcc shall be deemed to he a separate British possession , any leference to the Govcin- 
ment or to the Govenioi in Council and any reference to the Legislature shall, in i elation to 
a Governor’s Province, be construed as a reference to the Governor or, as tlic case may be, 
to the PiovincialLegisIaluic, and any leferencc to the Government, the Governor or the 
(jovemoi in Council and any refeience to the Legislalature shall, in relation to a Chief Com- 
missioner’s Province, be construed as a reference to the Govcrnoi -General or, as the case 
may be, to the Indian or Fedeial Legislature 

14iJ. In the application of this Act to IJiiiish Burma re- 
Application of 3Act to fcrences to the Goveinoi in Council shall be consti ued as 
British Burma. leferences to the Governoi.’’ 

In section eighteen— 

(а) after the words “unless the context otherwise rquircs” there shall be inserted the 
words “and subject, as respects India, to the provisions of section foiiileen A of this Act”; 

(б) in the definition of “British possession”, the words “and any pari of India under a 
Governor or Lieutenant-Govei nor shall be deemed to be one British possession" shall be 
omitted ; 

(c) the definition of “India” shall be omitted; 

(d) in the definition of “legislature", the words “and m every part of India means the 
Goveinor-(JeneraI in Council” shall be omitted , and 

(e) m the definition of “Governor", the words “and includes the CJovcmor-General of 
India and also the Governor and Lieutenant-Governor of any part of India” shall be omitteda 

The Evidence by Commission Act, 1885. 

(48 & 49 Vict. C.74.) 

In sections two and three, after the word “India” there shall be inserted the word 
“Burma”. 
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The Colonial Courts of Adimrally Act, 1890. 

(S3&S1 Virt.c. 27.) 

At the end of section four there shall be inserted the following paiagrajih — 

“This section shall not apply to Indian laws or Burma laws “ 

In proviso (n) lo subsection (2) of section nine, for the words “or in any British pos- 
session'' there shall be substituted the words “or m Buima or in any othoi Fiiitish po'-scs- 
sion”. 

TheFoteign Jurisdiction Act, 1890, 

(S3 & 54 Vicf.c. 37.) 

At the end of section fifteen there shall be inserted the words “and natives of any part 
of Burma which is not part of British Burma" 

The Superannuation Act, 1892. 

(55&S6Vict C.40.) 

In subsection (3) of section one, after the words “revenue of India'’ Iheic sh.ill be in- 
serted the words “or of Burma" and the words “in Council of India” shall be omitted. 

In paragraph (c) of section four, after the words “of India" there shall be nisei ted the 
words “or of Burma", and at the end of the section there shall he iiiscilcd the following 
subsection — 

“ (2) In this Act references to the revenue of India include references to the rc\ times 
of the Federation (and, before the establishment of the Federation, the revenues ol the 
Govemor-Gleneral in Counal) and to the revenues of any Province in India”. 

The Regimental Debts Act, 1893. 

(S6&57Vict.c.5) 

In section sixteen, after the word "India" there shall he in-titt<l the \\()ids‘'or 
Burma". 

In section twenty-five, for the words “as if it weie a colony” tlint shiill he siihslitntnl 
the word.s “and to Burma as if they were colonies”; and at the end of the section llieu* shall 
be added the words “or to any native of Burma within the meaning of Ihirnm inilit.iiy law" 

In section twenty six, after the word “India" where it fii sf occtit s there shall lit inset- 
ted the words “or Burma” , after the words “of the commander-m chief m Iiidia'’ tlieie sliall 
be inserted the words “or of the general officer commanding the foicch in IJiniii.i", the 
words “or of any provincial Commander-m-Chief in India” shall he omitted and foi the 
words “The Secretary to the Government of India in the Military Depaitment” tluie shall 
be substituted the words “The Governor-General of India or, as the case may lie, the flover- 
nor of Burma". 

In section twenty-seven, for the words “the Indian military and orphan funds, or either of 
them ' there shall be substituted the words “any officially recognised pension or providoni 
fund". 

Section twenty eight shall be omitted. 

In section twenty-nine, m the definition of “representation" after the w()rd“lndia” in 
r « where it occurs there shall be inserted the word “Burma", and in tile delmltKui 
of official administrator” the words "presidency or” shall be omitted, and after the v oid 
province” there shall be inserted the words “and in Burma the Administralor-Gcnei.il of 
Burma. 


The Trustee Act, 1893. 

(56 & 57 Viet. c. 53.) 

A Until the Parliament of Nothern Ireland makes other provision in that liehali, this 
Act shall, m its application to Northern Ireland, have effect as if ■— 

(o) at the end of paragraph (d) of section one there were inserted tin winds "ui m 
any sterling loans raised by the Secretary of State on behalf of the (loveuioi-tiuifial 
provisions of Part XIII of the Goveinment of India \ct. 

iWo , and 

f*. attbe end of the said section there were inserted the words “(2) The dissnlutioii 
ottUe Council of India shall not remove from the operation of this scctinii any smiutivs 
which were within the operation thereof immediately before the dissohilioii of that Coiiiicii''. 


The Merchant Shipping Act, 1894. 

(57&58 Vict.c.60) 

In section nmety-nine, for the words “Indian Maiine Service", m both olaccs vvbere 
they occur, there shall be substituted the words “Indian Navy” ^ 

V hundred and twenty-five, in subsection (1), after the words “of Indi i" 

there shall be inserted the _words “or Burma”, and after the words “JhhirriidiV' ^ 

shallbeinsertedthewords or Bntibh Burma”, m subsection ( 2 ), foi the woid, fiom -as 

&e Governor-^neral to the end of the subsection there shall be substituted thewoids"as 
of according as the agieSJn.uJ 

whprpJrA subsection (3) the words "in CounciNif India” 
^efit K ^5 subsection (4) after the word “India”, wlierc- 

ever it occurs, there shall be inserted the words “or Burma". 



The Govt, of India (Adap, of Acts of Fault.) Order, 1937. 7 

In section one hundred and eighty-five, the words “in Council of India” wherever they 
occur, shall be omitted , in sub section (1), after the words “natives of India” there shall be 
inserted the words “or Burma” ; in subsection (2), after the words “The part of India” 
there shall be inserted the words “or of Burma” , in subsection (3), the words "out of the 
revenues of India” shall be omitted, and at the end of the subsection there shall be inserted 
the words "but, so far as not recovered from the owner or master shall be a liability to be 
met out of the revenues of India or, as the case may be, of Burma", and in subsection (4) 
after the word “India” there shall be inserted the words “or Burma” 

In section two hundred and seventy, after the words “British India” there shall be in- 
serted the words “British Burma”. 

In subsection (2) of section three hundred and sixty-eight, for the words “Govemor- 
'General of India in Council” there shall be substituted the words "legislature of India" 

After section three hundred and sixty eight there shall be inserted the following 
section 

“368-A. (1) The provisions of the past preceding section shall apply m relation to 
British Burma as they apply in relation to British India with 
Power for Legislature of the substitution of references to British Burma for references 
Burma to apply Part III. to British India or India and of a reference to Burma law for 
the reference to Indian law 

(2) Any Act of the Indian Legislature which, as adapted or modified under the 
Government of Burma Act, 193S, is in force immediately after the commencement of that 
Act as part of the law of Burma shall, for the purposes of this section, be deemed to be an 
Act of the I egislature of Burma". 

The Appellate Jurisdiction Act, 1908. 

(8 Edw. 7, c. 51 ) 

In subsection (1) of section two, for the words “any High Court in British India” 
thcie shall be substituted the w'oids “the Federal Court in India, a High Court in British 
India or the High Court at Rangoon”, and for subsection (3) of that sectior there shall be 
substituted the following subsection •— 

“(3) In this section the expression ‘High Court in British India’ mean's a court which 
is a High Court for the purposes of the Government ol India Act, 1935, and, as respects any 
penod before the commencement of Part III of that Act, a court which was, or was recog- 
nised by Order in Council as being, a High Court m British India for the purposes of this 
section”. 

In the Schedule, after the words “British India” there shall be inserted tlie words 
British Burma”. 

The Pensions (Governors op Dominions, etc) Aci, 1911 
(1 & 2 Geo 5 c 24 ) 

In subsection (1) ol section twelve, .ift(.r tiie wonls “ol British India" llicu sliull be 
inserted the woids “and of British Burma" 

The Bntish Nationahty uni Status oj .hi, 1914 

(4 & 5 Geo 5 c 17 ) 

In subsection (1) of section eight, after the words "Cnlitih India” there sliall be 
'inserted the words "Bntisli Burma” 

The Prize Courts Act, 1915 
(5 & 6 Geo 5 c 57 ) 

In section four, for the woids "as icspeets any prize conn in India except on the 
application of the Governor-Gcneial of India m Council’’ there shall be substituted the words 
“as respects any prize court in India, except on the application of the Governor of the Pro- 
vince in which the court has its pnncipal seat or, as lespccts any pn/e court in Buima, 
except on the application of the Governor of Burma”. 

The Official Secrets Act, 1920. 

(10 & 11 Geo. 5. c. 75.) 

In proviso (a) to subsection (1) of section eleven, for the woids “and. India”, there 
shall be substituted the words “India and Burma” 

The Trusts (Scotland) Act, 1921, 

(11 & 12 Geo. 5. c 58.) 

At the end of section ten there shall be inserted the following subsection 

(2) In this section the expression “the Indian Government” means the Secretary of 
State i n Council of India, but the dissolution of the Council of India shall not remove from 
the operation of this section any stock, debentures, bonds or mortgages ^ which were within 
.the operation thereof immediately before the dissolution of that Council,” 
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The Treaties of Washington Jii, 1922, 

(12 & 13 Geo. 5 c. 21.) 

In subsection (1) of section five, after the word “India’ tlicic sliaii beiiiscifcd tin* 
word “Burma". 

The Finance Act, 1923 
(13 & 14 Geo. 5.C. 14.) 

In section nineteen, in subsection (2), after the woid.-, “Dritisli India" fticic diall W 
inserted the words “or British Burma", and in subsection (4) fur Hit woids “[Iritiih Itidin 
or for" there shall be substituted the words “India, Burma or". 

The Trustee Act, 1925. 

(IS & 16 Geo. 5. c. 19.) 

At the end of section one, there shall be inserted the IoHoimus sub.scclinii 

“(3) The dissolution of the Council of India shall not itniovc fmm tlie uinTatinn (,f 
this section any debentuie stock or other stock which was within tlie tiju latinii liieifo* 
immediately before the dissolution of that Council " 

The Merchant Shipping (Internahonul Labour Conveniwns) At I , KtiS, 

(IS & 16 Geo. 5.C 42) 

At the end of section five there shall be inserted the folJowiiii.' suliscclioti— 

"(2) Notwithstanding the separation of India and Burnm this Act shall i ontiniK to 
have effect as if Burma were still part of India.” 

liidutn and Colonial Divorie Jurisdiction Aif. 1920, 

(16 & 17 Geo. 5. c. 40 ) 

In subsection (1) of section one. for the words “a Hmh Cuiiit in Jtidi.i to wlin'Ii I'.n t 
IXof the Government of India Act applies" theie shall he substituted tin- words “a Ilitfh 
Court in British India constituted by His Majesty by Letters ratfiil’’; and loi llicwotd- 
“where a court in India" there shall be substituted the words "where a cuiiit lu I’.titi.h 
India". 


In subsection (4) of section one, the words “in Council of India" shall he uniiticd. 

In subsection (S) of section one, for the words "and India" tlicie .shall he snhstifnie-l 
the words “India and Burma". 

At the end of section one, there shall be inserted the followin« .sections :■ - 
Divoice Jurisdiction of “l-A— The provisions of .section otic of this Act sliali 

High Court in Burma where apply m relation to Buima as they apnly ni the ndaiion lo 
parties are domiciled in India, subject to the iollowing modificiitions. that i, t(» 
England or Scotland, say- 

(a) in subsection (1) of the said section, for the words “a High Cunrl in Htiti h 
India constituted by His Majesty by Letters Patent" there shall be snbslilntcd the words 

me Wigh Court at Rangoon' , and for the words “where a court in British India" thcr^ 
shall be substituted the words “where the court” , 

(b) in the provisos to the said subsection, for the words “any such court" wlicnwc’ 
those words occur, there shall be substituted the words “the court" ; and for the wuid , "n,. 
such court shall" there shall be subsututed the woxds “the court shall not” , 

(c) in subsection (3) of the said section, foi the words “ihc HirIi Coiiit ni Indi-, !,> 
wtiich the decree or order is made" there shall be substituted the word', "the Ili-h (’.,ni'i it 

words “each High Court" there shall be substituted the words "the ILgh 

(e) in subsection (5) of the said section for the words “a Hmh ('unit in indi i" di,.,.. 
shall be substituted the words “the High Court at Rangoon". 

®?^ve as aforesaid, for the w'ord “India” wherever it mciirs m the '.aid sivti/ir 
(except in the phrase India and Burma") theie shall be substitnled the woi d “Burma" 

J , C proceeding.s commenced iindei thi'. Acl 

having for pending pro- before the separation of Burma fium India mav he niiilinn.'d 

substitmeTtTj^iSi^^°i provisions of tlii.s Act" there hhall bo 
substituted the words the provisions of section one of this Act" 

'■(inclulTBuTmSAto)--.*'’' ™‘'‘* !« in«rled ,l.e w„td. 
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Indian Church Act, 1927. 

(17 & 18 (Jeo. 5. c. 40.) 

In section one, in the definition of “chaplain" for the words from “is appointed” to 
“a like chaplaincy" there shall be substituted the words— 

“(i) is a chaplain to whom the provisions of section two hundred and sixty-nine of 
the Government of India Act, 193S, or the piovisions of section one hundred and twenty-two 
of the Government of Burma Act, 1935, apply , or 

(ii) is in the permanent service of the Crown and has been or is accepted by the Secre- 
tapr of State in Ciouncil of India, or by the Secretary of State, as holding for the purposes of 
this Act a chaplaincy in India, Burma or Aden " 

At the end of the said section there shall be inserted the follow'ing words and sub- 
section— 

"Any reference in this Act to the revenues of the Federation of India shall, as respects 
the period before the establishment of the Federation, be construed as a reference to the 
revenues of the Governor-General in Council. 

Any reference in this Act to, or to any provisions of, an Indian Act shall be construed 
as a reference to that Act as for the time being in foice in India, and, as respects any period 
after the separation of Burma and Aden from India, as including references to that Act or 
those provisions as for the time being in force in Burma and as for the time being in force in 
Aden, and, if any such Act or provisions have, whether in India, Burma or Aden, been 
repealed and re-enacted either with 01 without modifications, any reference thereto in this 
Act shall be construed as a reference to the re-enacted Act or provisions as in force in the 
country in question 

(2) Nothing in the Government of India Act, 1935 shall be construed as afliectingthe 
unity of the Indian Church as defined in this section or as excluding Burma or Aden from 
the operation of this Act.” 

In section three after the woids “church or burial ground” in the first two places 
where those words occur there shall be inserted the words “in India, Burma or Aden.” 

In section four, m subsection (1), the words “in Council", in both places where those 
words occur, shall be omitted, and after the words “whether conscuiated or not” there 
shall be inseited the words “which are situate in India” 

After the said sub-section (1) there shall be mscited the following subsection— 

“(1-a) If such a certificate as afoiesaid is sent to the Governor-General of India he 
shall also forward a certified copy thereof to the Governor of Burma who shall cause it to be 
published in the official Gazette of Burma and thereupon shall be at liberty to resume com- 
plete control of all or any Maintained Churches or bunal grounds, whether consecrated or 
not, which are situate in Burma, and the Indian Church and the officials and members there 
of respectively shall cease to have any rights therein " 

In subsection (2), at the end of paiagraph (i), theie shall be inseited the wnid* "oi, 
as the case maybe of the Government oi I’.urm.i" 

Jn siibseclion (3), foi the wolds ‘the (mvenioi fjcnei.i! o) linli.i in Councir' tlicre 
shall be substituted the words “ Govcrnor-Geneial of India or, as the Ctisc may be, the 
Governor of Burma" ; and at the end of the subsection there shall be nisei led the following 
subsection— 


“(3-a) The provisions of subsections (l-^). (2) and (3) of this seelioii shall apply in 
I elation to Aden as they apply in relation to Buima, with the substitution of the wot d ‘Aden’ 
for the word ‘Burma’ wherever that w'ord occurs". 

In section five, for the woids from “The Governor-General” to "Council of India” 
theie shall be substituted the words “The Governoi -General of India as inspects India, the 
Goveinoi of Burma as respects Burma, and the Governor of Aden as respects Aden, in each 
case with the sanction of the Seci clary of Slate " 

In paragraph (ii) of the said section for the woid "the revenues of India" there shall 
be substituted the words “the revenue.s of the Federation of India, the levenues of Burma or 
the revenues of Aden, as the the case may be”. 

In paragraph (x) of the said section for the words “the Governor-General of India in 
Council” there shall be snbstiiuted the words “Governor-General of India, the Governor of 
Burma, or the Governor of Aden". 

At the end of the said .section there shall be inserted the following sub-section— 

“(2) Any rules made under this section which immediately before the separation of 
Burma and Aden from India were applicable to Burma or Aden shall, until superseded by 
other rules, continue to apply with any necessary modifications to Burma or Aden as the 


case maybe . 

In section eight, at the end of subsection (2), there shall be inserted the following sub- 


section— 


'‘(2-a) Notwithstanding anything in section one pf this Act, section ninety-two of the 
Code of Civil Procedure as for the time being in force in India shall, for the purposes of this 
section, be deemed to be in force in Aden as part of the law of Aden, whether it is there in 
force for other purposes or not, and any appeal under this section from the decision of a 
court in Aden shall lie to, and be entertained by, the High Court at Bombay”. 


1-2 
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Subsection (3) of the said section shall be omifted - . m • 

In section nine, in paragraph (i) for the woids ‘the Secictaiy nt State in Louiuil i,j 
India" in both places m which they occur there shall be substituted the wonK any lempt- 
tentauthonty",inpaiagraphs (lii) and fiv) aftei “continuance then* shall he invei ted the 
words “by the competent authority" , and in paragraph (lyj alter the wonK nniiMci in 
in India” there shall be inserted the words "Burma or Aden • , „ , 

Throughout the section for the words "the revenues of India there shall he substitu- 
ted the words "public revenues of India, Burma or Aden”. 

The Easter Act, 1928. 


(18 & 19 Geo. 5. c. 35.) 

In part I of the Schedule, after the words “British India" there shall be inserted the 
words "British Burma” 

The Appellate Jurisdiction Act, 1929 
(19 & 20 Geo. 5. c.8) 

For subsection (2) of section one there shall be substituted the followiiig siihsectioii 

"(2) A person shall be qualified under this section if he is :i Privy Councilloi, and 
(fl) is or has been a judge of the Federal Court in India, a High Court in llntish 
India or the High Court at Rangoon ; or 

(b) IS a barri.sler, advocate or pleader of not less than fourteen years standing whit 
practises, or has practised, m British India or British Burma 

In this subsection the expression ‘High Court in Biitish India means a ronit which is 
a High Court for the purposes of the Government of India Act, 1935, and, as tcsficds any 
period befoie the commencement of Part III of that Act, a court whicli was a High Court 
within the meaning of clause (24) of section three of an Act of llu* Indian L(‘:':isliitiin‘ 
known as the General Clauses Act, 1897.” 

In subsection (5), for the words "the revenues of India" there sliiil! he substituted the 
words “the revenues of the Federation of India, theievcnucs of the Goveimir-t reneial of 
India in Council or the revenues of Buima, as the ca&c may be." 

The Compames Act, 1929. 

(19 & 20 Geo 5 c.23.) 

In paragraph (/») of subsection (1) of section fifty-four, for the woids "as ainendid 
by" there shall be substituted the words "as amended or adapted by oi under". 

The Import Duties Act, 1932, 

(22 & 23 Geo 5. c.8) 

At the end of subsection (1) of section four there shall be inserted the following 

words 

“This section shall apply also to Burma as respects goods imported after the lliiitj- 
first day of March, nineteen hundred and thirty-eight." 

In subsection (1) of section twenty-one, in the definition of "the Iliilihh Kirifun ’ 
after the word “India" there shall be inserted the words "and Burma". 


The Isle of Man ^Customs) Act, 1932. 

(22 & 23 Geo, 5 c. 16.) 

At the end of subsection (1) of section two there shall be inserted the follow iii'^ 
words:— 

“This section shall apply also to Burma as respects goods imported aficr the Ihirty- 
ifirst day of March, nineteen hundred and thirty-eight." 

In paragraph (h) of section eleven, after the word "India” there shall be inserted llie 
words “and Burma. ' 

The Finance Act, 1933. 

(23 & 24 Geo. 5.c 19.) 

At the end of paragraph (o) of subsection (1) of section fifteen llicrc shall lie inseili d 
the words “(as adapted by any order in Council made under the Governmeiit of India 
1935)". 

In paragraph 2 (d) of Schedule V after the word "[ndia” there shall he insetted llie 
word “Burma” 

The Isle of Man (Customs) Act, 1933. 

(22 & 24 Geo 5 c.40.) 

At the end of paragraph (o) of section eleven and at the end of paiayi ii]ili (b) of '•iih- 
section (2) of section twenty-one there shall be inserted the woids “(ds adapted by any (hder 
in Council made under the Goveinment of India Act, 1935)”. 

In paragraph 2 (b) of schedule IV, after the woid "India” there shall he inserted the 
word “Buima". 
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Tke IVhaling Industry (^Regulation) Act, 1934. 

(24 & 25 Geo. S.c.49.) 

In subsection (1) of section 6fleen, the words “or by the Indian Legislature" and the 
words “or, as the case may be, in British India'' shall be omitted, and in subsection (1) of 
section seventeen, after the word “India" there shall be inserted the words “or Burma”. 

The Unemployment Insurance Act, 1935. 

(25 & 26 Geo S c 8.) 

In paragraph (d) of subsection (10) of section ninety-six, after the words “Indian 
forces” there shall be inserted the words “Burma forces” 

The National Health Insurance Act, 1936. 

(26Geo.5&lEdw. 8. c. 32.) 

In subsection (1) of section one hundred and twenty-nine, after the words “Indian 
Forces” there shall be inserted the words “of His Majesty's Burma Forces” 

PART III. 

The Army and Air Force Acts. 

(a) Adaptations o/ the Army Act and also of the Air Force Act. 

In section thirteen,— in paragraph (a) of subsection (1) after the word “India” there 
shall be inserted the word “Burma’’. 

In section fifty-four,— in subsection (8), after the word “India” there shall be inserted 
the wolds “or Burma", and at the end of the subsection there shall be added the woids “or, 
as the case may be, by the Governor of Burma” ; and m subsection (9) after the words “the 
Governor-General” there shall be inserted the words “or, if he has been tried in Burma, by 
the Governor of Burma” 

In section fifty-nine, after the word “India”, m both places where it occuis, there shall 
be inserted the word “Burma” 

In section sixty, after the word “India”, m both places whe»e it occurs, there shall be 
inserted the words “or Burma”. 

In section sixty-four,— m subsection (4) after the word “India”, in the firsl lliice places 
whereitoccurs, there shall be inserted the word “Burma”, and after the woids “Governor- 
CJeneral of India” there shall be inserted the words “the Governor of a Province in India, 
the Governor of Burma”. 

In section sixty-eight,— in paragraphs (/), (g) and (ft) of subsection (2) after the 
word “India',' wherever it occurs, there shall be inserted the woid “Burma” 

In section ninety-four, after the word “India” where it fiusi occurs, there shall be in- 
setted the word “Burma”, and after the woids “in the Dominion , and” llieic shall lit msir- 
Icd llie uoids “In liuima, any person duly aiilboiisttl in that hciialf by the < iomi nur of 
Burma , and” 

In section one hundred and twcnly-lwo,— in subset lion (6)aflci tin* words “the 
Governor-General of India” there shall be inserted the woids “the Govcinoi of Burma” 

In section one hundred and twenty-seven, the woids "to the provisions of the Indian 
Evidence Act, 1872 or” shall be omitted, and after the woid “legislature” there shall be 
inserted the words “or authouly" 

fn section one hundred and thirty,— in subsection (5) for the words “presidency m 
which the peison IS confined” iheic shall be substituted the words “Piovince ni which the 
person is confined and, in the case of a person contined in Burma, the Goveinnr of IJiiim.i'’, 
and after the words "the United Kingdom, India", in both places where tho.se woids occur, 
there shall be inserted the word “Buiraa”. 

In section one hundred and thirty-two, after the words “in India for the Goveinor- 
Generar ' 111 both places where those words occur, there shall be inserted the words “and in 
Bmma for the Governor", for "the words the Secretary of State or Go vernor-Generar 
there shall be substituted the words “the Secretary of Slate, Governor-General or Governoi” 
and for the words “The Secretary of State and Governor-General shall by rule" there shall 
be substituted the words “The Secretary of State, the Governoi -CJcneral and the (lovemor 
of Burma shall by rules” 

In .section one hundred and thiity-four, after the woid “India” in both places where 
that word occurs, there shall be inserted the words “or Burma”. 

In section one hundred and thirty-five, after the words “with the Governor-General of 
India” there shall be inserted the words “the Governor of any Province in India, the Gov- 
ernor of Burma" ; for the words “or m such colony,” there shall be substituted the words 
“Burma or that colony” ; and after the words “from the CJovernor-General of India” there 
shall be inserted the words “the Governor of the Province, the Governor oi Burma". 

In section one hundred and thirty-six, for the words “passed by the Governor-General 
of India in Council” there shall be substituted the words “for the time being in force in 
India or Burma, being in the case of India a law of the Indian legislature.” 
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In section one hundred and thirty-seven,— in paragraph (4) after the ^\ordtl "the Gu- 
vernor-Generar there shall be inserted the words "or, in the case of officers serving in 
Burma, the Governor”, after the words “an officer serving m India" there shall be inseitcd 
the words “or Burma”, and for the words “in Council*' there shall be substituted the woi d^ 
“or, as the case may be, for Burma". 

In section one hundred and forty-three,— in subsection (1) for the woids “the legisla- 
ture or other authority in India or any colony, there shall be substituted the words “any 
legislature or other autbonty in India, Burma or a colony”. 

In section one hundred and fifty four,— ,in paragraph J5) after the word “India ^ theic 
shall be inserted the woids “or Burma”, and in paragraph (7) after the word "India” Iheie 
shall be inserted thh word “Bnima”. 

In section one hundrrd and fifty-siTc,—in subsection (8) after the words “ihe Govcinor- 
General of India” there shall be inserted the words “or the Governor of Biiini.r , for the 
words “by any law or Ordinance to reduce” there shall be substituted the word, “tu pn'vidc 
for reducing" ; and after the words “such Governoi-Geneial” there shall Lc niserleil the wonl 
“Governor" 

In section one hundred and .sixty two.— m subsection fnr the woiris “siijncine court 
in India” there shall be substituted the woids “Hieh Couit in India oi Buima’'. 

In section one hundred and sixty-thrce, -in paragraph (d) of subsection (1) aftci the 
words “Governor-General of Indw” there shall be inserted the words “and, i{ in liiirnui, by 
some office under the Governor of Burma”, and m subsection (2), after the woid "India" 
there shall be inserted the woidc "or Burma”. 

In section one hundred and si.tty-eight, aftei the word “India ” tlu'ie shall 1 h' iiisciti,*'! 
the word “Burma”. 

In section one hundred and sixty-nine, after the words “the Goceinor (ivtienil of 
India” there shall be inserted the words “and the Governor of Burma" , the wends “liv law'' 
shall be omitteci, and after the words “appear to the Goveinor-Gcneral” llicre shall he nisei i- 
ed the word "Governor”. 

In .section one hundred and seventy,— in subsection (3) foi the woids “supienieromt iii 
India" there shall be substituted the words “High Couit in India or Burma'* and ,iftei the 
woicis “such Indian” there shall be inserted the word “Buama" 

In section one hundred and seventy-five,— m par^raph (4) for Hit words "aii'l of 
India" there shall be substituted the words "India and Burma" , 

In paragraph (7) after the words “Governor-Geneial of India” there* shall ho m'.crli'd 
the words “oi of the Goveinor of Buima”; and 

In paragraph (12) after the woid “India” in both places where it occurs, there shall he 
inserted the word “Burma” 

In section one hundred and seventy-six,— in paragiaph (3) for tin. words “and of fiidia 
there shall be substituted the words “India and Burma” . and 

In paragraph (U) after the word “India” in both places where it occurs, there shall lx* 
inserted the word “Burma”. 

In section one hundred and seventy-seven, for the words “in India or iti a colony*' 
there shall be substituted the words “m India, Burma or a colony'-, and after the words “'of 
India" wherever those words occur, there shall be inserted the word “Burma'*. 

In section one hundred aud eighty,— in subsection (1) aftei the woid “India" wheie\oi 
It occurs, there shall be inserted the words “or Burma”, aud in subsection (3l altei tin* Wf'id 
“India” there shall be inserted the words “or Burma" 

In section one hundred and eighty-one,— m subsection (1) after the word "liidiu" 
there shall be inserted the word “Bur ma". 

In bcction one hundred and ninety,— for paragraph (21) the following paragraphs sliitll 
be substituted — 

“(21) The expression ‘British India’ means all tenitones for the time being i ompn^c'l 
within the Governors Provinces and theChief Commissioners’ Provinces, and the vxpic .-.ifjii 
‘Indiaj means British India together with all territories of any Indi.ni Ruler iiudt i ihe 
suzerainty of His Majesty, all tenitones under the suzerainty of any sudi an ludi.in Bulei, 
the tribal areas and any other territories which His Majesty m Coiiniil may fuini tune |<i 
time after ascertaining the views of the Federal Government ami the I'crleial I.e'ii'd.itiuf, 
declare to be part of India 

(21-a) The expression ‘Buima’ includes (subject to the exeicisc by f fis Majesty of any 
powers vested in him with respect to the a'teration of the hoiindaiics tlicicof) all (m nioj U", 
which were immediately before the first day of April, nineteen luiruhcd and thiily-sevi'ji, 
comprised in India, being teintones lying to the east of Bengal, the .Slate of Maiiiixii, 
Assam and any tribal aieas connected with Assam, and the expression ‘Biitisli iiutnia’ incaiis 
so much of Burma as belongs to His Majesty. 

^ (21-b) The expressions ‘tribal areas’ and ‘Ruler’ have for the purposes of the foregoing 
definitions, the same meanings as they have in the Government of India Act, 1935” , 

in paragraph (23-a) after the words "of British India” there .shall be in.serted the 
words “of British India”; 
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inparagiaph (24) for the words “or India" there shall be substituted the words 
*‘India or Burma" ; 

in paragraph (30) the words from the beginning to “chief court and" shall be omitted ; 

in paragraph (33) after the word “India” there shall be inserted the words "or 
Burma", and 

in paragraph (35) after the word “India” there shall be inserted the word “Burma", 
(b) Adaptations of the Army Act. 

In section one hundied and seventy- five, —in paragraph (7) after the words “native of 
India” there shall be inserted the words "or Burma" and after the words “to Indian military 
law" there shall be inserted the words “or, a? the case may be, to Burma military law, but 
in either case"; and in paragraph (11) after the word “India" there shall be inserted the 
word “Burma". 

In section one hundied and seventy-six,— in paragraph (S-a) after the word “India” 
there shall be inserted the word “Burma", in paragraph (10) after the words "Indian 
military law” in the first place where those words occur there shall be inserted the words “or 
consistmg partly of His Majesty’s Burma forces subject to Burma military law"; after the 
words "natives of India" there shall be inserted the words “or, as the case may be, natives 
of Burma", and at the end of the paragraph there shall be added the words “or, as the case 
may be, to Burma military law". 

In section one hundred and eighty, for subsection (2) the following subsection shall 
be substituted 

“(2) In the application of this Act to llis Majesty’s Indian forces and His Majesty’s 
Burma forces (hereafter in this section referred to is the Indian forces and the Buima forces 
respectively) the following modifications shall be made 

(0) nothing in this Act shall prejudice oi affect the Indian military law respecting 
ofliceis or soldiers belonging to or followers in the Indian forces, being natives of India, or 
the Buima military law respecting officers orsoldieis belonging to or followers in the Burma 
forces, being natives of Burma, and on the liial of all offences commitlcd hj any such officer, 
soldier or follower reference shall be had to the Indian niliiary law or, as llie mai be, 
the Burma military law for such officers, soldu-rs oi lollowcrs, and to the established usages 
of the service, but courts martial foi such trials may be convened in pursuance ot tins Act , 

(b) Indian niiliUiy law oi,as the case may be, Burma mihtaiy law shall extend to 
such olliccis, soldiers and followeis as aforesaid wherever they aie serving. 

(1) the Govcrnoi -General of India may suspend the pioceedings of any court maitial 
held in India on an officer or soldier belonging to the Indian forces or to the Burma forces, 
and tlieGovernor of Burma may suspend the proceedings of any coml iiiaitial hi Id in Burma 
on any such office^ oi soldier, 

(d) an officei belonging to the Indian foices who Hunks himself wronged bv Ins com- 
niantliiig oliiccr and on diu application made 1o him doesnot teceive the re-drcss to which 
he considers himself entitled may complain to the Goveriior-Gcneial of India, who shall 
cause his complaint to be enquired into and if so desired by the officer shall make a report 
tbioiigh the Secietaiy of State to Ills Majesty in ordci to receive the directions of Ifis 
Maje.sty theicon , 

(<?) a court martial oi, where the case is dealt with summarily under the provisions of 
this Act, the authonty having powci so to deal with (he case may sentence an officer belong- 
ing to the Indian forces to forfeit all or any part of his service for the purposes of promo- 
tion and, in addition, if the court OI authority thinks fit, to be seveiely reprimanded or 
reprimanded , 

(/) the Goveinoi -General of India in the case of the Indian foices, and the Governor 
of Burma in the case of the Burma forces, may reduce any warrant otficei to a lower giade 
of warrant rank, or may remand any such wan ant officer to regimental duty in Hie regi- 
mental lank held by him immediately before his appointment to be a warrant oflicer , 

(g) the provisions of this Act i elating to warrant officers shall apply to hospital ap- 
prentices in India or Burma although not appointed by warrant , 

(h) Bart If of this Act shall not apply to tbe Indian forces or the Biirm,i foices, but 
persons may be enlisted and attested in India or Burma for medical service or for other 
special servile in the Indian forces or the Burma forces for such periods, by such persons 
and in such manner as may be from time to time authorised by the Governoi-General or tlie 
Governor of Burma ” 

In section one hundred and ninety,— in paragraph (8) for the words “and His 
Majesty's Indian forces" there shall be substituted the woids "His Majesty’s Indian forces 
and H.s Majesty's Burma forces" 

For paragraph (22) there shall be substituted the following paragraph :— 

"(22) The expressions ‘native of Jndia' and ‘native of Burma’ mean respectively a 
person triable and punishable under Indian mihtaiy law or Buima military law." 
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(0 Adaptations oi the Air Force Act. 

In section one hundred and seventy-five-m paragraph (1I-a) uf»er the 
India” there shall be inserted the words “or Burma"; after the woids "oiiNidc India tliye 
shall be inserted the words “or, as the case may be, outside Buima", and after the \u)ids ui 
India” there shall be inserted the words “or, as the case tnaj be, by the Aii Lnuiicil and the 
Governor of Burma”. 

In section one hundied and seventy-six,— in paragraph(8-B) after the wiads "in Iiidi.i ‘ 
there shall be inserted the words “or Burma”; after the words "outside India” theie -hall 
be insei ted the words "or, as the case maybe, outside Burma", and altei tin' word- "ot 
India” there shall be inserted the words “or, as the case maj be, liy the Air founeii and the 
Governor of Burma” 

In section one hundred and cighty-four B, after the woids "in India” their* sliul' he 
insei ted the woids “or Burma”, and after the wolds "of India’' llieie “^liall ht in'-etlvd ilk 
words “or, as the case may be, by the Air Council and the Go\eriioi of riiiinia 


PART IV. 

Eir\CTMENTs relating to iNnuN Rah \va\s. 

The Indian Guaraaieed Railways Ait, ]iS79. 

(42 & 13 Viet, c 41.) 

In section one, aftei the words "the Secretary of State Irn India in Cmincir' fwl eu‘ 
those words first occur) there shall be Intel ted the words “the Pcdcial Railv.iy Aiitliniit> 
or any Government m British India” , after those words in the second phic* wlnic llnj 
occur, there shall be inserted the woids “or any Government in Brilish hulia”. the woitK 
“and belonging to the Secietary of State for India m Council, or” and flic w(»r(ls “l.t hii c.iiii', 
or" in both places where they occur) shall be omitted , and at the end of the st-ciimi iheie 
shall be added the following paragraphs— , 

"The term 'the General Controlling Authority' means, in relation to a J'Vdeiril liiulw.iy, 
the Fedeial Railway Authority, in relation to a minor railway, the Piovincial Govvinnu'iil 
and in relation to an Indian State Railway, the Governor-General acting in Iiis dusi'u’tioir'. 

The terms ‘Fedeial Railway', ‘Indian State Railway', ‘minor railway' .iiid ‘Kdernl 
Railway Authority’ have the meanings respectively assigned to them in the floveinmnif of 
India Act, 1935, except that, as respects the period before the establiriiment of the I'etlnul 
Railway Authority, the terra “Federal Railway Authority” means the (lOveinor-Genetiil. 

In section two, for the woids “the Secretary of State foi India in Comicir’, wlieie llu'v 
first occur, there shall be substituted the words “the Fedeial Railway Authority or aiiv 
Government in British India” , foi the words “with the sanction of the .Sccietaiy oi State for 
India ia Council” there shall be substituted the words “with the sanction of the ticiieial Con- 
trolling Authorities of all the railways concerned''. 

In section thiee, for the words "the Secretary of Stale for India in Council” the word . 
“the Secretary of State”, and "the Secretary of State in Council” whcicver tliey occiii tlico' 
shall be substituted the words “the Governor-General'’ 

In section four, for the wori's “with the sanction of the Secretaiy of Slatt loi Imli.i in 
Council” there shall be substituted the words “with the sanction of llio Gcneial Cdnliullitig 
Authority” ; for the words “with the Secretary of State for India in Courn’il'' tliciv shall In 
substituted the words "with the Federal Railway Authority or any Government inl’i'ti.li 
India”, and for the words “by laws and regulation*! made by the Goveinor-Genera! ni Couii 
cil” there shall be substituted the words "by or under the law m foice in British India ” 
Section five shall be omitted. 


The East India Unclamed Stock Ait, 1885. 

(48 & 49 Viet C.25) 

At the end of section twenty-two there shall be added the followii);' iiar.i'^i.ipli , 

"The powers conferred by this section on the Secietary of Slate (inclmlnm tin* jiovvrt 
to make regulations) shall, after the coming into force of section one hundu'd ami ninety- 
nine of the Governtnent of India Act, 1935, instead of being exercised by the Sem-larv of 
State, be exercised in accordance with the provisions of that section." 

ted 


The Indian Railways Act, 1894 
(S7&S8Vict.c. 12.) 

In secUon tvvo, after the words “the expression ‘the Secretary of State’ means” there 
SL cStiSnf of Vdte Acri93F’''“ 
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Prwaie Railway Acts. 

Any power conferred by any Private Act on a Railway Company to make and carry 
out contracts with the Secretary oi State m Council shall be deemed to include a power to 
make and carry out contracts with the Federal Railway Authority (as defined m the Indian 
Guaranteed Railways Act, 1879) or any Government in British India for the like purposes ; 
references in any Private Act relating to railways in India to the Secretary of State in Coun- 
cil in relation to contracts or anything to be done in relation to contracts shall, wheiethe 
context and the circumstances so admit or require, be construed as including refeiencesto 
that Authority or any such Government , any provision m any such Act requiring the previous 
sanction of the Secretary of State in Council to the payment of any poition of the remunera- 
tion of a diiector of a railway company as part of the working expenses of the company 
shall be construed as requiring the previous sanction of the Covernor-Geneial thereto; and 
any provision many such Act vesting any propeity in the Secretary of State in Council shall 
be construed as having vested that property in His Majesty foi the purposes of the Govern- 
ment of India. 


General and Private Railway Acts. 

So much of any enactment i elating to railways in India, whether contained in a Public 
General Act ox a Private Act, as directs the Secretary of State in Council to hold unclaimed 
moneys subject to the claims of persons entitled thereto or authorises him to apply such 
moneys as part of the levenues of India, or to apply them as part of the revenues of India or 
otherwise as he thinks fit, shall be construed as requiring the Secretary of State to treat 
such moneys (subject to any claims which may be established thereto in accordance with the 
relevant enactments) as part of the revenues of the Governor-General in Council or, after 
the establishment of the Federation of India, as part of the revenues of the Federation. 


THE GOVERNMENT OF INDIA (ADAPTATION 
OF INDIAN LAWS) ORDER, 1937. 

N.B.— The Acts and Regulations contained in these volumes are to be 
taken as subject to the amendments made by the Government of India 
(Adaptation of Indian Laws) Order, 1937 

Fort St, George, April 20, 1937 

The following notification of the Government of India is republished; — 
The Government of India (Adaptation oi Indian Laws) Order, 1937. 

AT THE COHHT at DUCKINCHAM PALACE, 

The iStli day of March 1937 
Present : 

THK KING'S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whereas by section two hundred and ninety-three of the Government of 
India Act, 1935 (hereafter in the recitals to this Order refened to as "the 
Act''), His Majesty is empowered by Order in Council to provide that as from 
such date as may be specified in the order any law in force in British India or 
in any part of British India shall, until repealed or amended by a competent 
legislature or other competent authority, have eEect subject to such adaptations 
and modifications as appear to His Majesty to be necessary or expedient for 
bringing the provisions of that law into accord with the provisions of the Act: 

And whereas a draft of this Order has been laid before Parliament in 
accordance with the provisions of sub-section (1) of section thiee hundred and 
nine of the Act and an Address has been presented to His Majesty by both 
Houses of Parliament praying that an Order may be made in the terms of this 
Order: 

Now, theiefore. His Majesty, in the exercise of the said powers and of all 
other powers enabling him m that behalf, is pleased by and with the advice of 
His Privy Council to order, and it is hereby ordered as follows 

1 This Older may be cited as The Government of India (Adaptation 
OF Indian Laws) Order, 1937, and shall come into operation on the first day of 
April, nineteen hundred and thirty-seven. 
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2. (1) In this Order the expression “Indian law'’ means a law as defined 
in section two hundred and ninety three of the Act. 

(2) The Interpretation Act, 1889, applies for the intcrpielation of this 
Order as it applies lor the interpietation of an Act of Parliament. 

3. The Indian Laws mentioned in the Schedules to this f tnler shall, until 
repealed or amended by a competent Legislature or other cfimpetcnl authority , 
have effect subject to the adaptations and modifications diiectcd b} those .'sche- 
dules to be made therein or, if it is so directed, shall cease to have ciVect. 

4. (1) Whenever an expression mentioned in the fust rolimin of the lahle 
hereinunder printed occurs (otherwise than in a title oi preamble or in a citation 
or descnption of an enactment) in a Central or Provincial Act oi Regulatinn, 
whether an Act or Regulation mentioned in the Schedules to this t >i der ni n(jt 
then, unless that expiession is by this Order expressl} diiecled to he ollici wise- 
adapted or modified, or to stand unmodified, or to be omitted, there shall be 
substituted therefor the expression set opposite to it in column iwfi of the said 
table. 


Table of General Adaptalions. 

(I) t’) 

Governor-General of India in Council: Governor- Cenlial GoveuiiuciU. 
General of India: Goveruor-Gencial in Council: 

Governor-General . Government ot India. 

‘Governor in Council: Governor (except in the expres- Provincial Gowin- 
sion “Governor’s Province”): Lieutenant Governor nionl. 
in Council: Lieutenant Goveinor: Chief Commissioner 
(except in the expression “Chief Commissioner's Pro- 
vince”) : Local Government :Local Administration. 

■Gazette of India : Local official Gazette: local ga/ette: ( tflicial ( 
any othei expiession denoting a gazette in which 
official notices of a government are published, not 
being the gazette of a district or other sub-division of 
a Piovince. 

Any reference to the Governor {or Lieutenant Governoi) of a nunn'd 
Province in Council shall be treated tor the purposes of this jiaugraph as if n 
were a reference to the Governor {or Lieutenant Governor) in Council of tb.il 
Province. 


(2) A direction in the Schedules to this Order that a spec ifu'il Indian 
law or section or portion of an Indian law shall stand unmodifierl shall l-e him 
strued merely as a direction that it is not to be modified oi adapted iii .irctii 
dance with the foregoing provisions of this paiagraph. 

5. 0) Where this Order requiies that in any specified Indian law, .u m 
any section or other portion of an Indian law, ccilam words shall l-i- Mihsliiut.*d 
for certain other words oi that certain words shall he omitted, lliat Mil.sUtiilinM 
or omission, as the case may be, shall, except where it is othei wi.v i-xpiesslv 
provided, be made wherever the words icferrcd to occui in lli.it law, or as tlm 
case may be, in that section or portion 


(2) Where this Order requires that in any Indian law a iiliii al iiiniii sliall 
be substituted for a singulai noun or vice veisa.ma masculine iii.iiii i„r a 

neuter noun oi vice versa, there shall be made also m any veili nr 

the sentence m question such consequentialamendment as the i iiles i,f ..laniiiiiir 
may require. 


u i protons shall have cITect where any Indian law 

which undei this Older is to be adapted or modiricd has hefoie l lie eniimiciice- 
m nt of this Order been amended, either gene, ally o, ,n lelaiini, In any i- 

fototowo^ds „1 inrlis 
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(o) Effect shall first be given in the amending law to any adaptation or 
modification required by paragraphs three and five of this Order to be made 
therein ; 

(6) the original law shall then be amended, either generally or, as the 
case may be, m its application to the particular area, so as to give effect to the 
directions contained in the amending law or, where any adaptation or modifica- 
tion has fallen to be made under sub-paragiaph (o), in that law as so adapted 
or modified; and 

(c) all adaptations or modifications required by this Order to be made in 
the original law shall then be made in that law as so amended, except so far as 
in the case of any particular area they may be inapplicable. 

(2) In this paragraph references to the amendment of a law by the 
insertion or omission of words or the substitution of words do not include 
references to an amendment which is effected merely by directing that certain 
words shall be construed in a particular manner. 

7. Subject to the foregoing provisions of this Order, any reference by 
whatever form of words in any Indian law in force immediately before the 
commencement of this Order to an authority competent at thcMateof the pass- 
ing of that law to exercise any powers or authorities, or discharge any func- 
tions, m any part of British India shall, where a corresponding new authority 
has bcen constituted by or under any Part of the Government of India Act, 1935, 
for the time being in force, have effect until duly repealed or amended as if it 
were a reference to that new authority. 

8. In any Indian law in force immediately before the commencement of 
this Order any reference by name or description to any territory shall, unless 
the contrary intention appears or unless it has been, or is by this Order, other- 
wise expressly provided, be construed as a reference to the territory which bore 
that name or answered to that description at the date when the enactment con- 
taining that name or description came into operation : 

Provided that in the application of any enactment to Madras, Bombay, 
Bihar, or the Central Provinces, references m that enactment to Madras, 
Bombay, Bihar or the Central Provinces, as the case may be, shall be construed 
as exclusive of so much of those Provinces respectively as was separated there- 
from on the constitution of the Provinces of Orissa and Sind. 

9 The provisions of this Order which adapt or modify Indian laws so as 
to alter the manner in which, the authority by which, or the law under or in 
accordance with which, any powers are exercisable, shall not render invalid any 
notification, order, commitment, attachment, byelaw, rule or regulation duly 
made or issued, or anything duly done, before the commencement of this Order.j 
and any such notification, order, commitment, attachment, byelaw, rule, regula- 
tion or thing may be revoked, varied or undone in the like manner, to the like 
extent and in the like circumstances as if it had been made, issued or done after 
the commencement of this Order by the competent authority and under and in' 
accordance with the provisions then applicable to such a case. 

10. Save as provided by this Order, all powers which under any law in 
•force in British India, or in any part of British Ind^a, were immediately before 
the commencement of Part III of the Government of India Act, 1935, vested 
in, or exercisable by, any person or authority shall continue to be so vested or 
exercisable until other provision is made by some legislature or authority 
'empowered to regulate the matter in question. 

11. Nothing in this Order shall affect the previous operation of, or any- 
thing duly done or suffered under, any Indian law, or any right, privilege, 
•obligation or liability already acquired, accrued or incurred under any such 

•or any penalty, forfeiture or punishment incurred in respect of any offeapq 
already committed against any such law. 

1-3 
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12, For the avoidance of doubt it is hereby declared that - - 
(a) nothing in this Order transferring or assigning anj i unction.? to the 
Central Government shall be construed as excluding thn.se tmiclinnh from the 
operation of section one hundred and twenty-three or sectimi one hundred aii'’ 
twenty-four of the Government of India Act, 1935, 

{h) the tiansfer by this Order to a Provincial (jovoiiiment of an\ uu ii>- 
diction theretofore exercisable by the Local Government of the Ptovince shall 
not be construed as excluding that jurisdiclirn from the operation of .suh-soc- 
tion (2) of section two hundred and ninety-six of the said Act; 

(c) nothing in this Order shall affect the provisions of any f >rder in 
Council for the time being in force made under section one hunched and iifty- 
eight, section one hundred and fifty-nine or section one hundred and six!) of 
the said Act (which empower Orders to be made regulating the relations ot 
India and Burma as to their monetary systems, relief from double taxation, 
customs, and ancillary and related matters), or under aii> coi responding pro- 
visions in the Government of Burma Act, 1935 , and 

(d) no repeal effected by this Order shall affect the- opeiation oi mi|i 
paragraph (2) of paragraph fifteen of the Government fd India (Commeiuf- 
ment and Transitory Provisions) Order, 1936. 


THE ACTING JUDGES* ACT (XVI OF 1867). i 

Short title given. Act XIV of 1897. 

|/.V/ Mnri'h, ISO' 

An Act to authorise the making of acting appoinlmcnts to cotiiin 
Judicial Offices. 

Whereas the Governor-General of India in Council or the J,ooal Got- 
p . , ernment, as the case may be, is empoweiCMj liy divciso 

rreamwe. enactments to appoint the Judges of cm tain (ourts in 

British India: And whereas it has been doubted whether he or it i.s enipoweied 
to appoint persons to act temporarily as such Judges, and it is expedient l<^ 
remove such doubts; it is hereby enacted as follows 

1. In every case in which the Governor-General of India in Gmiinl, or 
^ , the Local Government, as tlic case may he, has pmvei 

10 appent actag ^ct or Regulation to appiinl a J.i.U 

any Couit in British India, such power shall lie lakeii 
to include the power to appoint any person capable ot being appointed a 
permanent Judge of such Court, to act as Judge of the same Court for such time 
as the Governor-Geneial of India m Council or the Local Government, as tlie 
case may be, shall direct. Every person so appointed to act temporarily <is a 
Judge of any such Court shall have the powers and perform the duties ulmh 
he would have had and been liable to perform in case he had been duly aiipmut - 
ed a permanent Judge of, the same Court. 


Certain enactments to be 

“"St";''! M if 11 contained a speriaf rlasrii',' lii'c 

1 of this Act 


2. Every such Act and Kcgnlafnm shall li< 
i special class t 

purport or effect of the fir.st section of this A«'l. 


Leg. Ref 

^ Short title, “The Acting Judges’ Act, 
186^”, See the Indian Short Titles Act 
(XrV of 1897) . The bill which was passed 
on the 1st March, 1^7, and pnbhshed as Act 
XVI of^ 1867, was introduced and passed at 
one sitting. See the Proceedings in Coun- 
cil published in Gasetfe of India, 1867, Sup- 


plement, p 180. This Act has ftccti tUrlaicd 
by notification under S 3 (a) nf tlu Schc 
duled Districts Act (XIV of 187-)). tf. be in 
force in the following SchcduJal Distrirts, 
namely '-The pistuct.s Ifaranliagli, bthar. 
daga and Manbhum, and Pargana 1 Ihalbhiiin 
and the KoUian in the District of Singblnnn 
—sec Gaaette of India, 1881, Pt. 1, p, 504. 
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THE ADMINISTRATOR-GENEEAL’S ACT (III OF 1913). 

Prefatory Note.— The juri<!diction of the Court to compel due administratiou of the 
estate of deceased persons has existed from a very early period. It seems to have been of 
gradual growth, and founded rather on the necessity of supplying the defects of the Courts 
of common law and the ecclesiastical Courts, than on execution of trusts cognizable in equity 
alone. (Ency. of Laws of England, Vol. I, p. 176.) 

In ancient times, when a man died without making any disposition of such of his 
goods as were testable, it is said that the king, who is parens patriae, and has the supreme 
care to provide for all his subjects, used to sei/e the goods of the intestate, to the intent 
that they should be preserved and disposed for the burial of the deceased, the payment of his 
debts, to advance his wife and children, if he had any, and if not, those of his blood. This 
prerogative the king continued to exercise for some time by his own Ministers of Justice, and 
probably in tie County Court, where matters of all kinds were determined, wditwas 
granted as a franchise to many lords of manors, and others, who had, until the passing of the 
Court of Probate Act, a prescriptive right to giant administration to their intestate tenants 
and suitors in their own Courts Baion and other Courts Afterwards the Crown, in favour 
of the Church, invested the prelates with this branch of the prerogative ; foi it was said, 
none could be found more ht to have such care and charge of the transitory goods of the 
deceased than the Ordinary, who all his life had the cure and charge of his soul. (IVilltams 
on Executots, 11th Edn , 312, 313.) 

The flagrant abuses of this power by the Ecclesiastical Courts occasioned the Legis- 
lature to interpose, in order to prevent the Ordinaries from keeping any longer the adminis- 
tration m their own hands, or those of their immediate dependents and therefore, S. 31 
Edv III, St. 1, was passed. 

The term “administration” applied broadly denotes the management of an estate by a 
person appointed by authority of law to take charge thereof m place of the proper owner. 
Ante Cyc,Vol 1, —Title, Admintstrattoi^\) 

Referring to the origin of the office of Administrator- General m British India, Mr 
Kenny m his book on Administration Practice in British India says —“The office of the 
Administrator-General in this country grew out of the Mercantile and Trading Community 
in Bengal, whose interest were safeguarded by the Charter establishing the Supreme Court 
of Judicature at Fort William in Bengal, dated the 26th March, 1774. Its functions have 
been developed, and regulated on lines which experience have shown to be necessary, and it 
is an illustration of the adoption, and modification, to suit local arcumstances of those 
principles which underlie the law of trusts, and the law affecting the administration of the 
estates, of deceased persons.” 

The earliest office out of which the office of the Administrator-General was developed 
IS that of the Ecclesiastical Registrar in Bengal The first parliamentary statute which dealt 
with the powers of Ecclesiastical Rcgisli.nr m Bengal and the other provinces to obtain 
administration to estates was 39 and 40 Geo Til, Cap 79 In order to understand the posi- 
tion of the Kegistrar under tins statute, attention may be directed to S. 21 of the Act which 
reads as follows —“And whereas great inconveniences have aiiicn from the piactice of 
granting Letters of Administration by the said Supreme Court of Judicature at t William 
aforesaid in cases where the next of kin or any of the creditors of the deceased do not 
apply for the same, to persons calling themselves friends of the deceased. Be it therefore 
further enacted that from and after the first day of March which will be m the year of 
our Lord one thousand eight bundled and one, whenever, any British subject shall die intes- 
tate within either of the presidencies of Fort William, Fort Saint George or Bombay, or the 
teriitoncs suhoidinate to either of the said Presidencies or to become subordinate thereto, 
and on return of the citation to be issued’from the proper Ecclesiastical Court, no next-of- 
kin or Cl editors shall appear and make out their claim to the administration of the effect of 
the intestate deceased to the satisfaction of the said Court, it shall and may be law'ful for 
the Registrar of such Court, and he is hereby requited and directed to grant such letters 
of administiation and colligenda as to such Court shall seem meet, by virtue whereof such 
Registrar shall collect the assets of the deceased and shall bring them for safe custody into 
such Court and account for them regularly in like manner as is now by law provided in 
cases where assets are vested in the hands of any officer of the Court under or by virtue of 
the equitable jurisdiction of any such Court.” 

It was not long before it became necessary to further develop the law on the subject. 
To this end Stat 55, Geo III, Cap. 84, was enacted 

The Registrar, under the old Act, had not by any means such a monopoly of adminis- 
tration of estates as was at one time considered to be the case : but private administrators 
were not by any means subject to similar restrictions in regard to the question of the method 
of keeping and filing tlieir accounts, etc. The precautions, however, above referred to prove 
to be quite inadequate. 

Gross irregularities and abuses were discovered in respect of estates under the charge 
of certain persons who held the office of Ecclesiastical Registrar, with the result that an 
order was passed by the Supreme Court on the 8th March, 1848, appointing a Com- 
mittee to enquire into the working of that office. The Committee so appomted, duly 
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enquired into the working of the office, and presented their report f)ii the J'^tli Janiniiv, 
1849. Among other things it proved the Registiars had abused their jk.wcis that tln-y 
had employed the morues m their hands m trade and that liea\y losses had been nirniied. 

The Government of India, in view of the disclosures al)(j\e alluded t<i. C insidiMeii it 
advisable to take steps to protect the mteiesls of the beneficiaries and ne\t-of-kiii ui pi i sons 
dyingintestatcaswellaslhose who left wills, and after some consideration it w.i. leMihed 
that a public official should be appointed, who would protect the pioperi) of pei son , d> Oig in 
cases where no steps were taken by the next-of-km (if any) or whetc the ii(‘<l-of-km wne 
resident out of British India. It was also considered advisable to c sui h oliiri.il powi r to 
deal with the estates of persons who had left wills where either the btiiefici.incs under the 
will were resident out of British India, or where they, or the e.xccutors immed, took m* stt p, 
to protect the estate. After carefully considering the position of mjttei tin- tunernuifiit of 
India passed Act VII of 1849, which may be termed the first Admiiii,sti.i(t»r-i tfiicial’s Act ni 
British India. 

The next was Act II of 1850 (passed on 11th January, 1850) hy which the Art of ISld 
was extended to Madras and Bombay. It was provided that the rate of connui'ssioii ch<ti,i.>f<i 
was not to be the same that the Administrator-General of these tw<i pi oinn-s wcic not to 
cease to hold the office of Eccle.siastical Registrai andby 4 of the Act, the .\ilminisiiatoi- 
General was strictly prohibited from trading, et< . This Act remained m fot co until tin year 
1855 when a further Act was passedfAct VIJl of 1855), which repealed both the l.isl iiieiilioii- 
ed Acts. 

This Act (VIII of 1855) remained m foice until the yeai 18<t7, when \<t\.\\loj 
1867 was passed as a repealing and le-enacting Code relating to the suhjei 1. 

Act II of 1874, which was the Act m force until it was repealed and i(*-eii,icted by tlip 
present Act was presented to the Legislative Council on the 27th fatmaiv, 1871 It rcMtcii 
that having regard to the fact of certain amendments, and also to flic f,iri th.U Ibc \ct oi 
1867 had already been amended by Act XIX of 1867 and Act V of 1870, it was Ihoin-lil .idv i , 
able to repeal the then existing Acts and re-enact them, so .is to have tlie l.iw ronicnicntly 
within the compass of one Act. The Act again came up (or discu^.lon on iDih bcbiii.uy 
1874, when it was discussed and finally received the assent of the Govtiinoi-Ocneiit!. 

In 1913 It was thought expedient to consolidate Act II of 1874 and its si'\cral ,niiciid' 
mg enactments, and also to make certain amendments in the law iclatinj! to the jiowci s ,md 
duties of the Administrator-General, and this wa.s effected by tlie Act which i. now in torn*. 
Act III of 1913 (Sw Preface to Kinney's Administration Practice in Iiulia, Sf.itciucnt ol 
Objects and Reasons ; Report of Select Committee and Proceedings in ( “oinicil. ) 
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Sections. 

administration, and grant of probate, etc., to 
executor or next-of-kin. 

19 Cost of obtaining administration, etc., 
may, on revocation, be ordered to be paid to 
Administrator-General out of assets 

20 After revocation, letters granted to 

Administrator-General to be deemed as to 
him to have been voidable only 

21 Payments made by Administrator- 
General pnor to revocation. 

(d) General. 

22 Administrator-General’s petition for 

grant of letters of administration. 

23 Probates or letters to be granted to 
Administratoi -General by his name of office, 
and powers of that officer in cases in which 
probate or letters of admimstration have been 
granted to the Ecclesiastical Registrar 

24 Effect of probate or letters granted to 
Administrator-General 

25 Transfer by private executor or ad- 

niirustrator of interest under probate or 
letters 

2b Distribution of assets 

27 Appointment of Official Trustee as 

trustee of assets after completion of adminis- 
tration 

28. Power for High Court to give direc- 
tions regarding administration of estate 

29 No security nor oath to be required 
f rom Administrator-General . 

Manner in which petitions to be veri- 
fied by Administrator-General and his 
Deputy 

Entry of Administrator-General not 
to constitute notice of a trust. 

30 Power to examine on oath. 

(e) Grant of Certificates. 

31 In what case Administrator-General 
may grant ccitificate 

32 Grant of certificate to ireditors and 
pow'Ci to lake cbaiLic of ceitam estates 

33 Administrator-General not bound to 
grant certificate unless satisfied of claimant’s 
title, etc 

34 Etfoct Oi certificate 

35. Revocation of certificate 

3b Surrender of revoked certificate. 

37 Administrator-General not bound to 
take out admmisliation on account of assets 
for which he has granted certificate 

38. Transfer of certain assets from Bri- 


Sections. 

tish India to executor or administrator in 
country of domicile for distribution. 

(f) Liability. 

39 . Liability of Government. 

40 Creditors* suits against Administrator- 
General 

41 Notice of suit not required in certain 
cases 

PART IV. 

Fees. 

42 Fees. 

43. Disposal of fees 

PART V. 

Audit of the ADMINISTItVTOR-GENERtL’S 
Accounts. 

44 Audit of Administrator-General’s 
Accounts 

45. Auditors to examine accounts and re- 
port to Government. 

46. Power of auditors to summon and 
examine witnesses and to call for documents. 

47 Costs of audit, etc. 

PART VI. 

Miscellaneous. 

48 General powers of administration. 

49 Power of person beneficially interest- 
ed to inspect Administrator-General’s ac- 
counts, etc , and take copies. 

50 Powei to make niles 

51. False evidence. 

52 Assets unclaimed for twelve years to 
he transferred to Government 

53 Mode of proceeding by claimant to 
recover principal money so tiansf erred 

54. District Judge in certain cases to take 
charge of property of deceased person, and to 
report to Administrator-General 

55 Succession Act and Companies Act 
not to affect Administrator-General and sav- 
ing of piovisioiis of Presidency Police Acts 
.is t(i petty t Slates 

56 Ordei of Court to be equivalent to 
decree. 

57 Provision for administration by Con- 
sular Officer in case of death in certain cir- 
cumstances of foreign subject 

58. Division of Piesidency into Provinces 

59. Saving of provisions of Indian Regis- 
tration Act, 1908. 

60 Repeals 

THE SCHEDULE, 

Enactments Repealed, 


THE ADMINISTRATOR-GENEEAL’SACT (III OF 1913) .i 

[27th February, 1913, 

EfiFect of Legislation. 


Year, j 

No. 1 

1 

Short Title. 

1 

How repealed or otherwise affected by 
' Legislation. 

1913 

III 

iThc Admimstrators-Gencrall 
1 Act. 1913. 1 

Repealed in part. V of 1917; XIX of 
1927. 

Amended, X of 1914; XXI of 1922; 

1 XXXIIof 1926; X of 1927 


Leg. Ref. for Report of Select Committee, see ibid., 

1 For Statement of Objects and Reasons, 1913, Pt. V, p. 3: and for Proceedings in 
see Gazette of India, 1912, Pt. V, p. 188; 



%l The Civil Court Manual (Imterial Acts) . I S. 1 

An Act to consolidate and amend tke laro relating to the n(}iri' mi duties oj 
ytdmhnsirator-Gene) al. 

Whereas il is expedient to consolidate and amend the law relating ta the 
office and duties of Administrator-General ; it is hereby enacted as follows 

PART I. 

Preliminary. 


Short title, extent and (0 This Act may he calletl Tiif Aiimixis- 

commenceineiit. trator- General s Act, 1913. 

(2) It extends to the vihole of British India, mclmling the Soiuhal 
Parganas and British Baluchistan, and applies also to ail ijBriti.sh subjects on 
Indian States]. 

(3) It shall come into force on such dateS as the Govcrnor-tjcneral in 
Council may, by notification in the Gazette of India, direct. 

2. In this Act, unless there is anything repug- 
Interpretation clause. ^ant m the subject or context,— 

(1) "assets’" means all the property, moveable and immoveable, of a 
deceased person, which is chargeable with and applicable to, tlie payment of his 
debts and legacies, or available for distribution among his heirs and next-of- 
kin: 

(2) "exempted person” means an Indian Christian, a Hindu, Muham- 
madan, Parsi or Buddhist, or a person exempted under .S, 332 of llie Indian 
Succession Act, 1865,3 from the operation of that Act: 

(3) 4[‘Govemment’ or ‘the GoveramenP means, in udation to any 
Province, the Provincial Government, and in relation to British subjects in 
Indian States, the Central Government.] 

(4) "Indian Christian” means a Native of India who is or in good faith 
claims to be of unmixed Asiatic descent, and who professes any lorni of the 
Christian religion : 

(5) "Letters of Administration” includes any letters of administration 
whether general or with a copy of the will annexed, or limited in time or other- 
wise : 

(6) "next-of-kin” includes a widower or widow of a deceased person, or 
any other person who by law would be entitled to letters of arlininistiation in 
preference to a creditor or legatee of the deceased : 

(;) s[* * 1 = 

(8) " Prescribed” means prescribed by rules under this Act: 

(9) to (11) R[ * * *] 

fl[ ( 12) ‘High Court’ means — 

relation to Bengal, Assam and the Andaman and Nicobar i.slands. 
the High Court at Calcutta ; ' 

{b) in relation to Madras and Coorg, the High Court at Madras ; 

(c) in relation to Bombay and British Baluchistan, the Lcmrl at 


Council, see VI. p. 697; and CoundU^^r 

ibid., 1913, Pt. VI, pp. 14, 28 and 64- ® Sub-sections (7) f91 tlOl 'n»l Mtt 

sub-S^^CS)*^^^^ Council, 1937, omitted by Order in Omnril, 1937. ' 


1 J ^ “ r>uD-ss {Ld) and 

Rosette of Order in Council, 1937 


(12) and (1.1) 


India, 1914. Pt. I,’ p. 365. ' 


Notes. 

Sec 2 (1) — “Assets," meaning «)f, see 
51 M.L.J. 334. ' 
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(d) in relation to the United Provinces and Ajmer-Meiwara, the High 
Court at Allahabad ; 

(e) in relation to the Punjab and Delhi, the High Court at Lahore; 

, (/) in relation to the Provinces of Bihar and Orissa, the High Court at 

Patna ; 

(g) in relation to the Central Provinces and Berar, the High Court at 
Nagpur; 

(h) in relation to Sind, the Judicial Commissioner's Court; 

(») in relation to the North-West Frontier Province, the Judicial Com- 
missioner’s Court ; and 

(j) in relation to British subjects in any Indian State, that one of the 
aforesaid courts which the Central Government may from time to time notify 
in this behalf. 

(13) 'Division' means the Province or State or group of States for 
which an Administrator-General has been appointed under this Act.] 

PART II. 


The Office of Administrator- General. 


Appointment and design- 
ation of the Administrators- 
General in the three Presi- 
dencies. 


3 (1) i[The Provincial Government for each 

Province, and the Central Government for British 
subjects, in any Indian State or group of Indian 
States, shall appoint an Administrator-General : 


Provided _that nothing herein contained shall be deemed to bar the 
appointment of the same person as Administrator-General for two or more 
divisions.] 

(2) No person shall be appointed to the office of Administrator-General 
3[* * •*'] who is not — 


(a) a Barrister; or 

{b) an Advocate, Attorney, o'r Vakil enrolled by a High Court; or 
Ic) a person holding the office of Deputy Administrator-General at the 
commencement of this Act 

2[{d) ^ '*■ In the case of a Province other than Bengal, Madras 

or Bombay, a person already m the service of the crown.] 

(3) ^ =• n 

4. The Government may appoint a Deputy or Deputies to assist the 
Administrator-General; and any Deputy so appointed 
y^pointmeni and powers ■ subject W Hhe control of the Government and 
General*^^ Administrators- general or special orders of the Adrainistrator- 
' General, be competent to discharge any of the duties 

and to exercise any of the powers of the Administrator- General, and when dis- 
charging such duties or exercising such powers shall have the same privileges 
and be subject to the same liabilities as the Administrator-General. 


Administrator-General to 
be a corporation sole, to 
have perpetual succession 
and official seal, and to sue 
and be sued in his corporate 
name. 


5. The Administrator- General shall be a corpor- 
ation sole by the name of the Administrator-General 
of the 3 [Division] for which he is appointed and, as 
such Administrator-General, shall have perpetual 
succession and an official seal, and may sue and be 
sued in his corporate name. 


Leg. Ref. whole of sub-section (3) omitted and sub- 

1 Sub-section (1) substituted by Order section (2), clause (d) inserted by Order 

in Cotmi^. ■ ' in Council, 1937. 

2 Some words in sub-section (2) and the .? Substituted by Order in Coimcil, 1937. 
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PART JU. 

Rights, Powers, Duties and Liabilities of the Administrator-!' Ienekal. 
(a) Gtanis of Letters of Administration and Pnohuie. 

6. So far as regards the Adniintstialor-fit'iiera! 

As regards Administrator ^ny 3[Division] the High Court ip f 

to bTSd a“ Court ol t '<> I*? “ Court of competom 

competent jurisdiction for jurisdiction for the purpose of grantiiif; firobatt' or 
the purpose of granting pro- letters of administration under any law for tlictimr 
bate or letters of adminis- being in force wheresoever within the 2{ Division] 
estate to be administered is situate. 

7. Any letters of administration, which are 
Adcamistrator-Gen e r a 1 granted after the commencement of this Act fiy tlie 

SSuVn.uriS’grltod'to Court 1( * ’ , *i shall be Kranlu.I t.. the 

next-of-kin. Administrator-General ot the 3( Division { unless tlicy 

are granted to the next-of-kin of the deceased. 

^hc Administrator-Gcncral of the 2jDivi- 
entitled to fetters of admt- ^ion] shall be deemed by all the Courts in the 21 Divi- 
nistration in preference to Sion] to have a right to letters of adminisliation 
creditor, non-universal other than letters in nreference to that 

legatee or friend. of 


a creditor; or 
(f>) a legatee other than an universal legatee; or 
(ff) a friend of the deceased. 

gS i, luTdSa , ?• “yP«-son, not being an cxenu.tcl peison- 

estates of persops other has died leaving within any 2[ Division 1 assets cxtvc<l- 
than exempted persons, mg the value of 8[lwo thousand] rupees 

and if no person to whom any Court would have jurisdiction to coiuiuit 
administration of such assets has, within one month after his death, applied in 
such 2 [Division] for probate of his will, oi for letters of adminislialion of hi.s 
estate, 

the Administrator-General of the 2[Division] in which such as.sets are 
shall, subject to any rules made by the Government, within a reasonable time 
after he has had notice of the death of such person, and of his having left sucli 
assets, take such proceedings as maybe necessary to obtain from the High 
Court ![’'■ ^ * ■••] letters of administration of the estate of such jiersoii. 

10. Whenever any person has died leaving assets within the local limits 
Pnwpr tr, ordinary original civil jurisdiction of the I ligh 

trMor-General to apth fw f Presidency-town, the Couit, on being 

admiaistration. satisfied that danger is to be appiehcnded of rnis 

appropriation, deterioration or waste of such assets 

in I 1 . adminstration, see iy3! J-iih, Atl 

» Counca, 1937. Sec 9 -Edccl „f llie ucliini I.. .al- 

S sSJiS f J « . ministration of estates (if less than Ks l.iKH) 

sand by Act XXXII of 1926. 1C 905=12 Rom. L k. 171 


Notes. 

Secs 6, 7 and 8.— As to who are next- 
Succession Act (XXXIX of 
1925;, S, 24. Admmistrator-GOTeral can be 
granted letters of administration to estate 
of illegitimate persons. 1 M.H.C, Di- 
ll Bwg L.R. App. 6. On these sections! 
see also 4 C 770. Calcutta High Court 
c^not grant letters to attorney of executor 
of deceased m respect of assets in Punjab 
ouch Irtters wn be granted to Administrator- 
Uneral in Bengal. I B.L R. (O.C ) 3 
As to power of Court in case of a deadlock 


in adminstration, sec Wd! J-ah, AH. 

Sec 9 — .Efiect of the section as if. ad- 
ministration of estates of less than Ks l.IKH) 
in \aluc See 1 Boiil 622 .SV,- n/,,. t, 

1C 905=12 Rom.L K. 171 

Sec 10, — Possession not to in lakt-n liy 
Admimstratoi-Ceiinal wilhunt picvii.ns 
order of Court 10 t’.W.K 241. A. 0. 
when the title of the Adnimistiator-freiieinl 
accrues gcneially and as to the cin'iimstaiices 
in which title of Administrator General 
relates back to date of death t.f dei-t-ased 
see 8 B.H.C. (O.C ) MO. As to when 
Adrainisliator-tLiicral can bo diu-cted n. 
apply foi administration, .wv 1 M.U.G. 231. 
(Merc possibility of debt.s being liiiried by 
limitation, not always sullii-init groiiiul — 
case under old Act ) 
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unless letters of administration of the estate of such person are granted, may 
upon the application of the Administrator-General or of any person interested in 
such assets or in the due administration thereof make an order, upon such terms 
as to indemnifying the Administrator-General against costs and other expenses 
as the Court thinks fit, directing the Administrator-General to apply for letters 
of administration of the estate of such person : 

Provided that in the case of an application being made under this section 
for letters of administration of the estate of an exempted person, the Court may 
refuse to grant letters of administration, if it is satisfied ihat such grant is 
unnecessary for the protection of the assets ; and in such case the Court shall 
make such order as to the costs of the application as it thinks fit. 

11. (1) Whenever any person has died leaving assets within the local 
limits of the oidmary original civil jurisdiction of 
any of the said High Courts, 
and such Court is satisfied that there is no pei son 
immediately available, who is legally entitled to the 
succession to such assets, or that danger is to be ap- 
piehended of misappropriation, deterioration or waste 
of such assets, before it can be determined who may be legally entitled to the 
succession thereto, or whether the Administrator-General is entitled to letters 
of administration of the estate of such deceased person. 


Power to direct Admi- 
nistrator-General to collect 
and hold assets until right 
of succession or adminis- 
tration IS determined. 


the Court may, upon the application of the Administrator-Geneial or of 
any person interested in such assets, or in the due administration thereof, forth- 
with direct the Administrator-General to collect and take possession of such 
assets, and to hold, deposit, realize, sell or invest the same according to the 
direction of the Court, and in default of any such directions according to the 
provisions of this Act so far as the same are applicable to such assets. 

(2) Any order of the Court made under the piovisions of this section 
shall entitle the Administrator-General, 

(fl) to maintain any suit or proceeding for the recovery of such assets, 
and 

(i) if he thinks fit, to apply for letteis of administration of the estate 
of such deceased person, and 

(c) 10 retain out of the assets of the estate any fees chargeable under 
rules made under this Act, and to reimburse himself for all payments made by 
him in respect of such assets which a private administrator might lawfully have 
made. 


ters of admin?stStion to 12. If, in the course of proceedings to obtain 
person appenng in the lettersofadministiationunderthcprovisionsofsec- 
course of proceedings taken tion 9, section 10, or section 11, any person appears 

by Administrator-General and pstahlishes his claim 

under sections 9, 10 and 11 estaoiisnes ms Claim 

(a) to probate of the will of the deceased ; or 

(b) to letters of administration as next-of-kin of the deceased, and 
gives such security as may be required of him by law, 


Notes. 

Sec 11 — “Succession” m S. 11 should 
not be read as meaning intestate succession 
only. 56 I C 431=24 C W N, 326. 

Who can apply —Direction to collect 
assets can be given under this section to 
Administrate r-Gmeral, not to a legal repre- 
sentative, 21 Bom. 102; nor to a creditor 
or debtor to estate. See 1 M H C.R. 234. 
Where an Administrator-General is appoint- 
ed executor of a will he can obtain an order 
to take possession of the assets under S. 11 
1-4 


before applying for probate, 56 LC. 431= 
24 C.W.N. 326; but he cannot take pos- 
session without orders of Court previously 
obtained. 10 C.W.N. 241. Pending grant 
of letters of administration, the Admimstra- 
tor-General cannot make payment to pre- 
judice of estate. 11 C.W.N. 193. As to 
right of Administrator-General to reimburse 
himself for costs, see 10 Bom. 350. On 
this section, see also 23 Bom. 428, 8 Bom. 
140. 
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to AdministratoT-General 
in certain cases 


Administrator - General 
not precluded from apply- 
ing for letters within one 
month after death. 


the Court shall grant probate of the will or letters of administration 
accordingly, and shall award to the Administrator-General the cost of any 
proceeding taken by him, under those sections to be paid out cii the estate as 
part of the testamentary or intestate expenses thereof 

13. If, in the course of proceedings to obtain Icttci.s of administration 
under the provisions of secuon 9, section 10 or section 
Grant of administration u no person appears and establishes his claim to 
probate of a w:ll, or to a grant of letters of ailminis- 
tration as iiext-of-kin of the deceased, within such 
period as to the Court seems reasonable, 

or if a person who has established his claim to a grant of letters of 
administration as next-of-kin of the deceased fails to give such security ;is may 
be required of him by law, 

the Court may grant letters of administiation to the Administrator- 
General. 

14. Nothing in this Act shall be deemed to pre- 
clude the Administiator-Gencral from applying to the 
Court for letters of administration m any case witliin 
the period of one month from the death of the 
deceased. 

(b) Estates of Persons subject to the Army Act the Air Fotce Aci\. 

Act not to affect Regi- 15. Nothing in this Act shall be deemed to alfect 
mental Debts Act. 1893. the piovisions of the Regimental Debts Act . I m. 

16. It shall not be necessary for the Administrator-General to take out 

letters of administration of the estate of any deceased 
Letters of administration person which is being administcicd by him m accord- 
Sire'S atofSrel ““ Provisions of the KegintuiUi I U,l,|s Art. 

hy Administrator-General the value of such estate does not on the date 

in accordance with the Re- when such administration is committed to him 
gimental Debts Act, 1893. exceed rupees one thousand, but he shall have llu; 

. same power in regard to such estate as he would liave 
had if letters of administration had been granted to him. 

17. If the Administrator-General applies, in accordance with the provi.sions 

of the Regimental Debts Act, 1893, for letters of ad- 

«d to purpose of dealing tkc Air Force Act J the (..ourl may 

with assets in accoidance grant to him letters of administration limited to llu* 
purpose of dealing with such estate in accordance 
with the provisions of the Regimental Debts Act, 
lo93. 

(c) Revocation of Grants. 

18. If an executor or next-of-kin of the deceased, who has not been nci ■ 
lUcallot Administrator- 

General's administration notice thereof in time to appear pur.suanl thereto e.s- 
and grant of probate, etc, ^^.Dlishes to the satisfaction of the Court a claim to 
to execute or next-of-kin. probate of a will or lo_ letters of administration m 

... preference to the Administrator-General, any letters 

of administration granted in accordance with the provisions of this Act to the 
Administrator-General may be revoked, and probate or letters of administiation 
may be granted to such executor or next-of-kin as the case may be • 
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Provided that no letters of administration granted to the Administrator- 
General shall be revoked for the cause aforesaid, except in cases in which a will 
of the deceased is proved in the l[Division] unless the application for that pur- 
pose IS made within six months after the grant to the Administrator-General 
and the Court is satisfied that there has been no unreasonable delay in making 
the application, or in transmitting the authority under which the application is 
made. 


Cost of obtaining admi* 
nistration, etc., may, on re- 
vocation, be ordeied to be 
paid to Adrainistrator- 
General out of assets. 


19. If any letters of administration granted to the Administrator-General 
in accoi dance with the provisions of this Act are re- 
voked, the Court may order the costs of obtaining 
such letters of administration, and the whole or any 
part of any fees which would otherwise have been 
payable under this Act, together with the costs of the 
Administralor-General in any proceedings taken to 

obtain such revocation, to be paid to or retained by the Administrator-General 
-out of the estate: 

Provided that nothing m this section shall affect the provisions of clause 
{c) of sub-section (2) of section 11. 

20. If any letters of administration granted to the Administrator-General 
in accordance with the provisions of thisAcl are revok- 
ed, the same shall, so far as regards the Administra- 
tor-General and all persons acting under his authority 
in pursuance thereof, be deemed to have been only 
voidable, except as to any act done by any such 
Administrator-General or other peison as aforesaid, 

after notice of a will or of any other fact which would render such letters void : 

jProvided that no notice of a will or of any other fact which would ren- 
der any such letters void shall affect the Administrator-General or any person 
acting under his authority m pursuance of such letters unless, within the peiiod 
of one month fiom the time of giving such notice, proceedings are commenced 
to prove the will, or to cause the letters to be revoked, and such proceedings 
are prosecuted without unreasonable delay. 


After revocation, letters 
granted to Administrator- 
General to be deemed as to 
him to have been voidable 
only. 


21. If any leilers of administration granted to the Administrator-General in 
accordance with the provisions of this Act aic revok- 
Paymentb made by Admi- ^pQji grant of probate of a will, or upon the 
revoMtion^*^"^*^^ letters of administration with a copy of the 

will annexed, all payments made or acts done by or 
under the authority of the Administrator-General in pursuance of such letters 
of administration, prior to the revocation, which would have been valid under 
any letters of administration lawfully granted to him with a copy of such 
will annexed shall be deemed valid notwithstanding such revocation. 


(d) General. 

22. Whenever any Administrator-General applies for letters of admmistra- 
Adminislrator - General's accordance with the provisions of this Act, it 

petition for grant of letters shall be sufficient if the petition required to be 
of administration. presented for the grant of such letters states, 


Leg Ref. 

Substituted by Order in Council, 1937, 


Notes. 

Secs. 22 to 24. — The estate vests in 
Admmistrator-General on grant of letters of 
administration, 38 M, 1134=27 M.L.J. 
400, As to vesting of estate in successor 
of Administrator-General, see 33 C. 713. 


Suits by Administrator-General.— 

28 Bom, 529 ; 30 C 927, Administrator- 
General may sue and be sued in name of 
his office. See also 8 C.W.N. at p. 93, 
Suits against Admenistratob-Genebal.— 
See 6 M.H.C.R. 346; 2S Cal. 54. Suit by 
cieditor. See also 10 Cal. 929 ; 38 Mad. 
500=22 I.C, 566. Suit under S. 26 for 
assets improperly distributed by Administra- 
tor-funeral IS not suit for administration. 
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(i) the time and place of the death of the deceased to the host ot 
the knowledge and belief of the petitioner, 

(«) the names and addresses of the surviving next of-kin of the 
deceased if known, 

(m) the particulars and value of the assets likely to come into the 
hands of the petitioner, 

(iv) particulars of the liabilities of the estate if known. 

23 (New.) i[AIl probates or leltcis of adniiius- 
Name m which probate tration granted to any Administrator-Gencral shall bo 

or letters to be granted. | 

24. Probate or letters of administration granted by the High Com t f 

, , '^1 to the Administrator- General of any ifDivi.sionl 

lettogranld'io Admin°! shall have effect over all the assets of the deceased 
strator-General. throughout such l[DiviS]on] and shall he conclii.sivt- 

as to the representative title against all debtors of the 
deceased and all persons holding such assets, and shall afford full indeiiinity 
to all debtors paying their debts and all persons delivering up such assets 
to such Administrator-General: 

Provided that the High Court may direct, by its grant, that such probate 
or letters of administration shall have like effect throughout one or more ot tin- 
other I [Divisions]. 

_ Whenever a grant is made by a High Court to the Adininistralor-( Jenei al 
with such effect as last aforesaid, the Court shall send to the other High 
Courts a certificate that such grant has been made, and such ccrtilicale shall 
be filed by the Courts receiving the same. 

8[A grant made by the High Court at Rangoon before the separation of 
Burma from India shall have the same effect for the purposo.s of ihi.s section 
as It would have had if the separation had not taken place.] 

25. (1) Any private executor or administrator may, with the pu-vious 

• * consent of the Administratoi-Gencral of the H l)ivi- 

cutor or admiifiSor'^of o/ ^he assct.s of the estate, in 

interest under probate or respect Of which such executor or admmistiator ha.s 
letters, obtained probate or letters of administration, aie 

In + 1 , ffl If- an instrument in writing under his hand 

notified in the official Gazette, transfer the assets of the estate vested in him by 
virtue of such probate or letters to the Administrator-General by that nariu- nr 
any other sufficient description. 

fnn the date of such transfer the transferor shall be c.xcuiot 

trom all liability as such executor or administrator, as the cases may he, e.xeepl 


Leg Ref. 

1 Substituted by Order in Council, 1937. 

2 Omitted by Order in Council, 1937 

® Inserted by Order in Council, 1937, 

Notes. 

Powers of AuMiKTisTRAfroRr G eneral — 
Whereas the Administrator-General is 
pending the grant of letters of administra- 
tion _m the same position as a pnvate 
administrator the only payment he is en- 
titled to make is for the benefit of or for 
the preservation of the assets, and not a 
prejudice of the estate 11 
C.W N 193 Where the letters of ad- 
mmistration have been granted, he can 
exemise his ordinary powers as Administra- 
tor-General and dispose of immoveable pio- 
perty without ffie consent of the Court. 38 
Mad 1134—27 M.L.J. 400. An adminis- 


tration cannot be trcalrd (In.rd ii-idf 
evcriy act neccssaiy foi ils nmiplt timi ii.r, 
been done and whcic, to icaliv liis com 
mission he sells an ilc-ni wliidi had hu-i. 
previously sold },y the son nl lh<- dl-CcaM'rl 
on atfeimiug majority, the sale I)\ the .on 
was held a niilhti CM/ ) rfinr is , , 
provi-sion of law by wind, an insolvi-nf'-. 

Iration have been granted to ilic .Adrnims 
he ’ ^ lulministcii-d mid,-, 

the insolvency hw'. 38 Mad. S(Kl Mi 
AdmiiiLslratar-Gcneral m sndi i-asi-s ("ifi 

tht; rights of either the 
(/fiid ) iu'’olv(-ney. 

Secs, 25 and 26.— 8 C.W N 162- 
22 I.A. 107=22 C. 7«8; 22 Bom i ' 
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in respect of acts done before the date o£ such transfer, and the Administrator- 
General shall have the rights which he would have had, and be subject to the 
liabilities to which he would have been subject, if the probate or letleis of 
administration, as the case may be, had been granted to him by that name at 
the date of such transfer. 


26. (1) When the Administratoi-General has given the prescribed notice 
p,. , . , for creditors and others to send into him their claims 

1 r u ion 0 asse s. against the estate ol the deceased, he shall, at the 

expiration of the time therein named for sending in claims, be at liberty to 
distribute the assets or any part thereof m discharge of such lawful claims as 
he has notice of. 

(2) He shall not be liable for the assets so distributed to any person of 
whose claim he had not notice at the time of such distribution. 

(3) No notice of any claim which has been sent in and has been rejected 
or disallowed in part by the Administrator-General shall affect him unless pro- 
ceedings to enforce such claim are commenced within one month after notice of 
the rejection or disallowance of such claim has been given in the prescribed 
manner and unless such proceedings aie prosecuted without unreasonable delay. 

(4_) Nothing in this section shall prejudice the right of any creditor or 
other claimant to follow the assets or any part thereof in the hands of the 
persons who may have received the same respectively. 

(5) In computing the period of limitation for any suit, appeal or applica- 
tion under the provisions of any law for the time being in force, the period be- 
tween the date - .f submission of the claim of a creditor to the Administrator- 
General and the date of the final decision of the Administrator-General on 
such claim shall be excluded. 


Appointment of Official 
Trustee as tmstee of assets 
after completion of admi- 
nistration. 


27. (1) When the Administrator-General has, so far as may be, discharged 
all the liabilities of an estate administered by him, he 
shall notify the fact in the Official Gazette, and he 
may, by an instrument in writing, with the consent of 
the Official Trustee and subject to any rules made by 
the Government, appoint the Official Trustee to be 
the trustee of any assets then remaining in his hands. 

(2) Upon such appointment such assets shall vest m the Official Trustee 
as if he had been appointed tiustec in accordance with the piovisions of the 
Official Trustees Act, 1913, and shall be held by him upon the same trusts as the 
same were held immediately before such appointment. 


28. (1) The High Court l[ * * * ] may, on application made to it, 

give to the Administrator-General of the 2[Division] 

give directions regaiding 


Power for High Court to general or special directions as to any estate in hi's 


administratio'n of estate. administration of any such 
estate. 


(2) Applications under sub-section (1) may be made by the Administra- 
tor-General or any person interested in the assets or in the due administration 
thereof. 


No security nor oath to 
be required from Adminis- 
trator-General. 


29. (1) No Administrator-General shall be re- 
quired by any Court to enter into any adminislration- 
bond, or to give other security to the Court, on the 
grant of any letters of administration to him by that 
name. 


Leg. Ref. 

1 Omitted by Order in Council, 1937. 

2 Substituted by Order in Council, 1937. 

Notes. 

Sec. 28.— The High Court should not 
advise disputed points of law and fact but 


only on such questions as to management, 
advancement, change of investment, etc. 
Ill I C 16=1928 L. 514. 

Sec. 29 — As to mode of verification by 
Administrator-General, see 26 Cal 404. 
Se^ also 20 Cal. 879. 
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(2) No Administrator-General or Deputy Admini.^trator-Cu'neial siiall Ir* 

required to verify, otherwi.sc than by his sij^nniurf*, 
Manner in which petition petition presented by him under tli<’ (»i 

to be verified by Ad»ninis- jf ^„ch petitimi 

puV-"^ ” are not within the Adminislrator-Gcnciari' own per- 

sonal knowledge, the petition may lie Mib.snihcd and 
verified by any peison competent to make the veiification. 

(3) The entry of the Administrator-General by that name in tli*' b(»oKi> uf 

a Company shall not constitute noliec of a trust, .'md a 
Entry of Administrator- Company shall not be entitled to olijvet to enter the 
SScrofruust. name of the Administrator- Gcneial on its u*;fistei bv 

reason only that the Admini.strator-Goneral is a coi- 
po ration and in dealing with assets the fact that the peison dealt with is the 
Administrator- General shall not of itself constitute notice of a trust, 

30. The Administiator-General may, whenever he desires, for the pin pose.- 

of this Act, to satisfy himself rcgaidixig any que.stion 
Power to examine on of fact, examine upon oath (wdiich he is hereby aulho- 
rised to administer) any person who i.« willing to be 
so examined by him legardmg such question. 

(e) Grant of Certificalcs, 

31. Whenever any person has died leaving assets within any ij f)ivi.sion| 

, and the Adminislratoi -General of such l \ 1 nvi.sion ( i - 
suA assets excludi.ig any suni (,f mmwy 
ficate. deposited in a Government Savings I’ank, or in any 

Provident Fund to which the provi.sion.s of the i’ntvi 
deni Funds Act, 1897,2 apply, did not at the date of death exceed in the wholc 
3 [two thousand] rupees— in value, he may, after the lapse of one month fioni 
the death if he thinks fit, or before the lapse of the said month if he is rajiie.sled 
so to do by writing under the hand of the executor oi the widow or otlmi pei 
son entitled to administer the estate of the deceased, giaiil to any pcisoii, 
claiming otherwise than as a creditor to be interested in such as.sets, or in the 
due administration thereof, a certificate under his hand entitling the claimant 
to receive the assets therein mentioned left by the deceased, within tin- 
i[ Division] to a value not exceeding in the whole 3 [two thousand | rupees . 

Provided that no certificate shall be granted under this scction- 

(i) where probate of the deceased’s will or letters of administtatinii i,t 
his estate has or have been granted, or 

(it) in respect of any sum of money deposited in a fiovcrnmeiil S.'tving.s 
Bank or m any Provident Fund to which the provisions <)t the Piovidcnt i''un<F 
Act, 1897, apply, 

32. If, in cases falling within section 31, no peison claiming to be mterest 

. ed otherwise than as a creditor in .such as.srt.s or in 
d.torf aid po»“ to take due administration Ihcieof ohlams, nillun tlirce 
charge of certain estates. months oi the death of the deceased a oei tilirali* 1 rom 

the Administrator-General undci the .same section, or 

probate of a will oi letters of administration of the estate of the deceased, and 


Leg. Ref. 

^ Substituted by Older m Council, 1937 
* See ;ioru the Provident Funds Act, XIX 
of 1925. 

s Substituted bv Act XXXII of 1926 
Notes, 

Sec 31. — Certificate entitling claimaiit>, 
to receive assets may be granted by Admi- 


nistiatoi -General without the iici'csilv of 
l^ing out piohalc. 31 IJ. .500. Alllintigli 
the Limitation Act iiowlieu* piovides tluit 
time should cease to iim uiioii a cfaiiu lu-uie 
hied 01 a ceitihcatc being issued by the Ati- 
ministrator-freiieial, yet claims covered by 
fu * ^11 <^'J‘ihuniug a nu-iuorandum 

ttet all oebls will lie paid as soon as possi- 
ble, are not barred. 22 T.C. 262 fCal.). 
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such deceased was not an exempted person, or was an exempted person who has 
left assets within the ordinary original civil jurisdiction of the High Court, or 
within any area notified by the Government m this behalf in the official Gazette,, 
the Administrator-General may administer the estate without letters of adminis- 
tration, in the same manner as if such letters had been granted to him ; 

and if he neglects or refuses to administer such estate, he shall, upon the 
application of a creditor, grant a certificate to him in the same manner as if he 
were interested in such assets otherwise than as a creditoi ; 

and such certificate shall have the same effect as a certificate granted 
under the provisions of section 31, and shall be subject to all the provisions of 
this Act which are applicable 'to such certificate: 

Provided that the Administrator-General may, before granting such certi- 
ficate, if he thinks fit, require the creditor to give reasonable security for the due 
administration of the estate of the deceased. 


Administrator - General 
not bound to grant certifi- 
cate unless satisfied of 
claimant’s title, etc. 

34. 

Effect of certificate. 


33. The Administrator-General shall not be bound to grant any certificate 
under section 31 or section 32 unless he is satisfied of 
the title of the claimant and of the value of the assets- 
left by the deceased within the Presidency eithei by 
the oath of the claimant, or by such other evidence as 
he requires. 

The holder of a certificate granted in accordance with the provisions 
of section 31 or section 32 shall have m respect of the 
assets specified in such certificate the same powers and 
duties, and be subject to the same liabilities as he would have had or been sub- 
ject to if letters of administration had been granted to him. 

Provided that nothing in this section shall be deemed to require any 
person holding such certificate, 

(а) to file accounts or inventoiies of the assets of the deceased before 
any Court or other authority, or 

(б) .save as provided m section 32 to give any bond for the due adminis- 
tration of the estate 

35. The Administrator-General may i evoke a certificate granted under the 

^ f r . provisions of section 31 or section 32 on any of the 

Revocahon of certificate — 

(/) that the certificate was obtained by fraud or misrepresentation made 
to him, 

(«) that the certificate was obtained by means of an untrue allegation of 
a fact essential m law to justify the grant though such allegation was made in 
ignorance or inadvertently. 

36. ( 1 ) When a certificate is revoked in accordance with the provisions of 

■ section 35, the holder thereof shall, on the requisition 
Surrender of revoked gf the Administrator-General, deliver it up to such 
certificate. Administralor-Geneial, but shall not be entitled to the 

refund of any fee paid thereon 

(2) If such pel son wilfully and without reasonable cause omits to deliver 
up the certificate, he shall be punishable with imprisonment which may extend 
to three months, or with fine which may extend to one thousand rupees, or with 
both. 

37. The Administrator- General shall not be bound to take out letters of 

administration of the estate of any deceased person 
on account of the assets in respect of which he grants 
any certificate, under section 31 or section 32, but he 
may do so if he revokes such certificate under section 
35 or ascertains that the value of the estate exceeded 
i[two thousand] rupees. 


Administrator-Ge n e ra 1 
not bound to take out ad- 
ministration on account of 
assets for which he has 
granted ceitificate. 


Leg Ref 

1 Substituted by Act XXXII of 1926. 
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38. Where a person not having his domicile in British India has died leav- 

ing assets in any i[Division] and in the country in 
Transfer of certain assets which he had his domicile at the time of his death, 
from British India lo exe- proceedings for the administiatinn of his estate 
with respect to assets in any such l|I»ivisio«| hate 
tribution. been taken under section ol or section 32, and theu* 

has been a grant of administration in the coimliy of 
domicile with respect lo the assets in that country, 

the holder of the certificate granted under section 31 or section 32, or the 
Administrator- General, as the case may be, after having given the prc'^cnhod 
notice for creditors and others to send m to him their claims against the estate 
of the deceased, and after having discharged, at the expiration of tlu‘ time 
therein named, such lawful claims as he has notice ol, may, iiislcad of himself 
distributing any surplus or residue of the deceased’s prupeiiy to prisons resid- 
ing out of British India who are entitled thereto tiansfei, witli tin; consent of 
the executor or administrator, as the case may be, in the countiy of domirilr, 
the surplus or residue to him for distubution to those persons. 

(f) Ltability. 

39. (1) The revenues of the Government 8 [■* ' ” ] sliall be liatdc to make 

, . good all sums required lo discharge any liability which 

L.ab.hlyofGovemmei.t. Admimstrator-General, .f l.e weie a pnvalvad- 

ministrator, would be personally liable lo discharge, except when tlie liability is 
one to which neither the Administrator- General nor any of his oflicers lias iii 
any way contributed, or which neither he nor any of hi.s ofhcer.s could, by the 
exercise of reasonable diligence have averted, and in either of tho.se i.a.ses the 
Administrator-General shall not, nor shall the revenues 8[uf the (lovernnit-iil 1 
be subject to any liability. 

(2) Nothing in sub-section (1) shall be deemed to render 4(the (Jovern- 
ment or] the Government of India or the Admini&trator-Geneial liable for 
anything done before the commencement of this Act, by or under the nullun ily 
of the Administrator-General. 


40. (1) If any suit be biought by a creditor against any Adininistiatoi- 
. , , General, such creditor shall be liable to pay the cost 

‘>1® Suit unless hc proves that not lcs» lliai) 
month previous to the institution of the sun lie had 
applied in writing to the Administrator- General, stating the amount and other 
particulars of his claim, and had given such evidence in suppoit tliereol as, in 
the circumstances of the case, the Administrator- Geneial was reasonably enlill- 
ed to require. 

(2) If any such suit is decreed in favour of the creditoi, he shall, nevei- 
theless, unless he is a secured creditor, be only entitled to payment out (d' the 
assets of the deceased equally and rateably with the other credilois. 


41. Nothing in section 80 of the Godc of Givil 
Notice of suit not requir- Procedure, 1908, shall apply to any suit against the 
«d in certain cases. Administrator- General in which no U'Hef is fl;nine<i 

against him personally. 

PART IV. 

Fees. 


42. ( 1 ) There shall be charged in respect of the duties of the Atlinini.s- 


Leg Ref 

^ Substituted by Order in Council, 1937 
2 The words "of India” omitted by Act 
XXI of 1922 S 6 (a) 

= Inserted by Act XXI of 1922, S 6 (a) 

^ Inserted by Act XXI of 1922, S, 6 (6). 


Notes 

Sec 42 — For the juiriHisc *,( .'iriiviiif 
at the amount of commission jiayithlo to the 
Adminislnilor-Ciciictal in the a<lmiriist ration 
of an intestate's (‘state in cases where the 
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p trator-General such fees, whether by way of percen- 

tage or otherwise, as may be prescribed by the 

Government ; 

Provided that, in the case of any estate, the administration of which has 
been committed to the Administrator-General before the commencement of this 
Act, the fees prescribed under this section shall not exceed the fees leviable in 
respect of such estate under the Administrator-General’s Act, 1874, as sub- 
sequently amended: 

Provided further that, in respect of the duties of the Administrator- 
General under the Regimental Debts Act, 1893, the fees prescribed in this 
section shall be determined in accordance with the provisions of that Act. 

(2) The fees under this section may be at different rates for different 
estates or classes of estates or for diffeient duties, and shall, so far as may be, 
be arranged so as to produce an amount sufficient to discharge the salaries and 
all other expenses incidental to the working of this Act (including such sum as 
Government may determine to be required to insure the revenues of the 
Government ^ ]i against loss under this Act). 

43. (1) Any expenses which might be retained or paid out of any estate in 
Disposal of fees, charge of the Administrator-Geneial, if he were a 

private administrator of such estate, shall be so retain- 
ed or paid and the tecs prescribed under section 42 shall be retained or paid m 
like manner as and in addition to such expenses. 

(2) The Administrator-Geneial shall transfer and pay to such authority, 
m such manner and at such time as the Government may prescribe, all fees 
received by him under this Act, and the same shall be carried to the account and 
credit of the Government 

PART V. 


AuDir OF THE Administrator-General’s Accounts. 


44. 


Audit of Admimstrator- 
'General's Accounts 


Auditors to examine ac- 
counts and report to Govern- 
ment 


The accounts of every Administrator-General shall be audited at least 
once annually, and at any other time it the Govern- 
ment so direct, by the prescribed person and in the 
prescribed manner. 

45 The auditors shall examine the accounts 
and forward to the Government a statement thereof in 
the prescribed form, togctliei with a report iheieon 
and a certificate signed b> them showing — 

(a) whether they contain a full and true account of everything which 
ought to be inserted therein, 

{b) whether the books which by any rules made under this Act are dii act- 
ed to be kept by the Administrator-General, have been duly and legularl}' kept, 
and 

(c) whether the assets and securities have been duly kept and invested 
and deposited in the manner prescribed by this Act, or by any rules made there- 
under, or (as the case may be) that such accounts are deficient, or that the 

Administrator-General has failed to comply with this Actor the lules made 
thereunder, in such respects as may be specified m such certificate. 

Lee. Ref. L J 347 On this section, see also 22 I. C, 

1 The words “of India’’ were omitted by 262 (Cal ); 31 Cal. 572; 25 Cal 65; 4 Cal. 
\ct XXI of 19^, S. 7. ^0 Under this section commission not to 

be charged by executor or administrator ^ 


Notes. 

administration commenced before April 
1914, the value of the assets is to be taken 
as at the date of their distribution. -43 M. 
1—5 


Cal. 70 Moneys retained as fees of Ad- 
ministrator-General are deemed to be assets 
distributed. See 1 Mad. 143; 31 Cal. 572, 
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Power of auditors to sum- _ 46. (Ij Ever} auditor .diall havt,* ihr powoi.^ 

monand examine witnesses, of a Civil Court under the Code of Civil I’linerluie, 
and to call for documents i 9 Qg 

(fl) to summon any person whose presence he thinl^s ncces.sai} !o attend 
him from time to time ; and 

(b) to examine any person on oath to be by him adminislei od ; and 

(r) to issue a commission for the examination on imen()<;at(n’ies mi 
otheiwise of any person; and 

(d) to summon any person to produce any docuineni or liiin.jf the pro- 
duction of which appears to be necessary for the puipose of such audit or ex- 
amination. 

(2) Any person who when summoned refuses, oi wiihouf reasonable 
cause, neglects to attend or to produce any document or things or attemls and 
refuses to be sworn, or to be examined, shall be deemed to bate Cfumujited an 
offence within the meaning of, and punishable unilci, sertum i<SS of tin Indian 
Penal Code, and the auditoi shall leport cveiy case ot such letinal or negluU 
to Government. 

47. The costs of and incidental to such audit and examination shall he di'in- 

Costs of auto, etc. '"-i 

menl, and shall be defra}ed in the prescnlied inannci. 

PART VI. 

Miscellaneous. 

48. The Adminislralor-Geneial n».a> . m nddiiion 
Geneial powers of admi- to and not in derogation of, any other po\vi*i> m| 
nistraiion. expenditure lawfully exercisable by him, ineni lApiai- 

dicurc-— 

(tf) on such acts as may be necessary for the proper caie ami ntana"t‘- 
ment of any property belonging to any estate in Ins charge ; ami ^ 

{b) with the sanction of the High Courll-^ ji on such lehgions, i haiii 
able and other objects, and on such improvements as ma> hv rtiasoiiabU* ami 
proper in the case of the property. 

49. Any person interested m the administration of any est.-ile, wliii b is m 

the charge of the Adminislralor-Gencrai .shall, subjirt 
Power of person benefi- to such conditions and restrictions as may be in <-,srnb 



count, etc., and take copies, accounts relating to such estate ami the lepoi Is and 
certificates ot the auditor, and on paMuent ol the 
prescribed fee, to copies thereof and extracts there froni. 

50 . (1) The Government shall make rules 2foi canying mio rlieU tlie 

Power to make rules. regulating I he pi or i‘t‘d mgS 

of the Administrator-Geneial. 

(2) In particular and without prejudice to the genei alitj of the foi vmiv 
power, such rules may provide for — ^ 

(o) the accomtsto be kept by the Admmial.aKir-r.cre.al ,,u,i llu: r„„lii 
and inspection thereof. 


Geneial powers of admi- 
nistration. 


Power to make rules. 


Leg, Ref. 

1 Omitted by Order m Council, 1937. 

® For rules under this section, see Gasette 
of India, 1914, Pt. I, p, 369. 

For such rules, for Bengal, see Gen. St 
Rules and Orders, Vol. IV, p 406; for 
Madras, see Madras Local Rttles and Orders, 
1923, Vol. I, Pt II, p 231; for Bombay, 
see Bombay Local Rules and Orders, 1^, 
Vol II, p 773 ; for the provinces of Assam, 
U. P , Burma, and the Punjab, see the local 


‘'4ibon,s Mf 

the Lor.il jj 

Vinces, * 

^ Notes. 

incltnlfs- ttolh niovnltlt* 
and immovable piopcily M M.I.J, 334 
Ihc .^dministialor GdKiaf does not earn :i 

administiation. (/bid) 
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(&) the sale custody, deposit and investment of assets and securities 
which come into the hands of the Administrator-General, 

{c) the remittance of sums of money in the hands of the Administrator- 
General in cases in which such remittances are required. 

(d) subject to the provisions of this Act, the fees to be paid under this 
Act, and the collection and accounting foi any such fees 

(e) the statements, schedules and other documents to be submitted to 
the Government or to any other authoiity by the Administrator-General, and 
the publication of such statements, schedules, or other documents, 

(/) the realisation of the cost of preparing any such statements, sche- 
dules or other such documents, 

iff) 

{g) the manner in which and the person by whom the costs of and inci- 
dental to any audit under the provisions of this Act are to be determined and 
defrayed, 

(h) the manner in which summonses issued under the provisions of sec- 
tion 46 are to be served and the payment of the expenses of any persons sum- 
moned or examined under the provisions of this Act and of any expenditure 
incidental to such examination, and 

(i) any matter in this Act directed to be prescribed. 

(3) All rules made under this Act shall be published in the official 
Gazette and, on such publication, shall have effect as if enacted in this Act. 

51. Whoever, during any examination authorised by this Act, makes upon 

r. , , oath a statement which is false and which he either 

s VI ence knows or believes to be false or does not believe to be 

true, shall be deemed to have intentionally given false evidence m a stage of a 
judicial proceeding. 

52. All assets in the charge of the Administrator-General which have been 

in his custody for a period of twelve ycais or upwards 
Assets unclaimed for whether before or after the commencement of this Act 
«d to Government without any application for payment thereof having 

been made and granted by him shall be transferred, 
in the prescribed manner, to the account and credit of the Goveinment [ ' 

Provided that this section shall not aiithoiise the translcr ol any such 
assets as aforesaid, if any suit or proceeding is pending in respect thereof m any 
Couil. 

53. (1) If any claim IS hereafter made to any part of the assets transfer- 

red to the account and credit of the Government 
Mode of proceeding by N =< 12 under the provisions of this Act, or any Act 

the satisfaction of the prescribed authority, the Gov- 
ernment ['• shall pay to the claimant the amount of the principal so trans- 
ferred to its account and credit or so much thereof as appeals to be due to the 
claimant 

(2) If the claim is not established to the satisfaction of the prescribed 
authority, the claimant may, without prejudice to his right to take any other 
proceedings for the recovery of such assets, apply by petition to the High Court 
[* ’*] 8 against the [Government] 4 and such Court, after taking such evidence as 
it thinks fit, shall make such order in regard to the payment of the whole or 
any part of the said principal sum as it thinks fit, and such order shall be bind- 
ing on all parties to the proceeding.^ 

(3) The Court may further direct by whom the whole or any part of the 
cost of each party shall be paid, [provided that nothing in this section affects 

Leg. Ref. * The words "of India” omitted by Act 

1 Cl- iff) which was inserted by Act X XXI of 1922, S. 7. 
of 1914 was repealed by Act V of 1917, * Omitted by Order in Council, 1937, 

S 7 and Schedule * Substituted by ibid. 
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any optionaflotded 10 a claimaul by section 179 of the Government India 
Act. 1935.]! , , 

54. (1) Whenever any jicison, other than an 
, , , , eA-cmpicd peison, dies leaving assets vsitlnn the limits 

oSftoakcAargeofpro of ihe jurisdiction of a District Juilj;c the Distncl 
perty of deceased perhoiis, Judge shall report the cncunistaiice witlnmi dehi} in 
and to report to Adminis- Administrator-Gcucrtil of the flhviMonjS stating 
trator-General l-j^g following particulars so far as they may lie kimun 

to him:— 


(o) the amount and nature of tlie assets, 

(&) whether or not the deceased left a will and if so, in wlirtse ciisbah it 
is, 

(c) the names and addresses of the suiviviiig iiexi-nl-kiii of the deeeased 
and, on the lapse of one month from the date of ihe death, 

(d) whether or not any one has applied foi probate rd the uill of |)u‘ 
deceased or letters of administration of his estate. 

(2) The District Judge shall retain the assets under his iliaige, oi 
appoint an officer under the provisions of section .39of the Indian Sm eosion 
Act, 18653 to take and keep possession of the same until tiieAdiiniiistiattii- 
General has obtained letters of administration, or until some other peison has 
obtained probate or such letters or a certificate from tlie AdniitiisttaUfr't leiieial 
under the provisions ot this Act, when the assets shall he delivered ovei to the 
holder of such probate, letters of administration or ccililicale ; 

Provided that the Distiicl Judge may, if lie tlimkh lit, sell aiJ\ .>^'1-, 
which are subject to speedy and natural decay, oi whidi foi any other miUh it nt 
cause he thinks should be sold, and he shall thcieujjoii eiedit the jiiotieds ot 
such sale to the estate. 

(3) The District Judge may cause to be paid out t;i any asselN <0 uliitii 
he or such officer has charge, or out of the procce Is of such assets oi ot any 
part thereof, such sums as may appear to him to be necessary for all oj aii> of 
the following purposes, namely 

(a) the payment of the expenses of the funeial of the dece.'ised aiuho 
obtaining probate of his will or letters of administration of his estate oi ,i 
certificate under this Act, 

(i>) the payment of wages due for services rendered to the dec<-asi-tl 
withm three months next preceding his death by any laboiiuM, arti/anoi 
domestic servant, 

(c) the relief of the immediate necessities of the family ot the dece, i,se<l 

and, 

(d) such acts as may be necessary for the propei caie and iiiaiia’p-iiicut 
of the assets left by the deceased, 

and nothing in section 279, section 280 or section 281 oi llie Iiidi.tu .Sue 
cession Act, 1865,4 or in any other law for the time being in Iokt with ii‘S[H'(t 
to rights of priority of creditors of deceased persons shall be held to alteU the 
validity of any payment so caused to be made. 


Succession Act and Com- -r , , , 

panics Act not to affect . Nothing contained in lue Indian Silt i c.n 

Admmistrator-General, and sion Act, 1865, or the Indian Companies Aet, 18K2, 
saying of provisions of Pre- shall be taken to supersede or affect the i lehls, duties 
pettySt^esl^^ privileges of any Admmislrator-General. 

(2) Nothing contained m the Indian Succession Act, 1865, or in this Act 
shall be deemed to affect, or to have affected, any law for the time lieing in turce 


Leg Ref. 

1 Inserted by Order in Council, 1937 
® Substituted by lUd 

3 See now S. 269 of the Indian Succes- 


bjon Act fXXXiX (d 1925). 

1 J^'o! rorrcspondniR section, s of tin* tit w 
Act, see Ss 32(1, 321, aiKl 322 of Act XXXIX 
of 1925. 
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relating to the movable propel ty under two hundred rupees in v^ue or persons 
dying intestate within any of the Presidency-towns [* *]J which shall be or 
has been taken charge of by the police for the purpose of safe custody. 

Order of Court to be 56. Any order made under this Act by any Court 
equivalent to decree, shall have the same effect as a decree. 


57. Notwithstanding anything m this Act, or in any other law for the time 
being in force, the Governor-General m Council may, 
by general or special oider, diiect that, where a sub- 
ject of a foreign State dies m British India, and it 
appears that there is no one in British India other 
than the Administrator-General, entitled to apply to a 
Court of a competent jurisdiction for letters of 
administration of the estate of the deceased, letters of administration shall, on 
the application to such Court of any Consular Officer of such foreign Slate, be 
granted to such Consular Officer on such terms and conditions as Court may, 
subject to any rules made in this behalf by the Governor-General in Council by 
notification in the Gazette of India, thinks fit to impose. 


Provision for adminis- 
tration by Consular Officer 
in case of death in certain 
circumstances of foieign 
subject 


58. [t =^].l 

Saving of provisions of 59. Nothing m this Act shall be deemed to 
Indian Registration Act, affect the provisions of the Indian Registration Act, 
1908 1908, 

259-A. [New.] [The amendments of this Act which come into force on the 
„ . commencement of Part III of the Government of 

India Act, 1935, shall not affect the jurisdiction of 
any Court with respect to any pioceedingsthen pending befoie it and shall not 
be construed as transferring the administiation of any property or estate then 
in the hands of any Administrator- General to any other Administrator- 
General ] 

o . 60. The enactments specified in the Schedule are 

hereby repealed to the extent specified in the third 

column thereof : 


Provided that an} administiation, by or in pursuance of any Act hereby 
repealed, commuted to any Administrator- General at the commencement of this 
Act shall be deemed to be committed to the Administrator-General under this 
Act. 


THE SCHEDULE. 

Enactments repealed. 

[Repealed by the Repealing Act, 1927 {XII of 1927).] 


THE AGRICULTURAL PRODUCE (GRADING AND MARKING) 
ACT (I OP 1937). 

[24ih Feb. 1937. 

An Act to provide for the grading and marking of agricultural produce. 


Whereas it is expedient to provide for the grading and marking of 
agricultural produce ; It is hereby enacted as follows : — 

1. (2) This Act maybe called The Agricultural 
Produce (Grading and Marking) Act, 1937. 


Short title and extent. 


Leg. Ref. * This section has been newly inserted 

1 Omitted by Order in Council, 1937. by Order in Council, 1937. 
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6. The Governor-General in Council, after such consultation as he thinks 
fit of the interests likely to be affected, may by notifi- 
^lension of application nation in ihe Gazette of India declare that the provi- 
° sions of tliis Act shall apply to an article of agricul- 

tural produce not included m the Schedule, and on the publication of such notifi- 
cation such article shall be deemed to be included in the Schedule. 


1. Fruit 
2 Vegetables. 

3. Eggs 

A, Dairy produce. 


THE SCHEDULE. 

(See section 2.) 

5. Tobacco. 

6. Coffee. 

7 Hides and Skins. 


THE AGRICULTURISTS’ LOANS ACT (XII OF 1884). 

Prefatory Note.— In a country like India, where agnculture is the mam source of 
income for the vast majority of the people, and the income from which source contributes by 
far the largest portion of the revenues of Stale, the progress of agriculture is one of the 
mam concerns of Government 

The poverty of the people engaged in agriculture necessitates the advance of loans 
by the Government to the raiyats engaged in the cultivation of land, for necessary agricul- 
tural purposes, as for instance, for purchase of seed and ploughing cattle in proper seasons, 
and for obtaining othei agricultural implements. 

The legislature has therefore provided for the granting of such loans on moderate 
and reasonable rates of inteiest and for their recoveiy in small instalments, spread over a 
number of years. But for such help, these poor raiyats, many of them illiterate, would fall 
into the hands of greedy and usuiious money-lendeis This Act as well as the Noi them 
India Takkavi Act were passed for the purpose of giving relief to agriculturists by grant of 
loans from Government funds for purposes connected with cultivation 

Effect of Legislation. 


Year 


No 


Shoit title 


How repealed or otherwise affetled by 
legislation 


188-1 


XII 


The Agriculturists' Loans 
.^ct, 1884. 


S 4 Am Aet VIII of 1906, Act IV of 1914. 

Rep except Ss. 1, 4, 5 6, m talukas of 
Nurgor, Albaka and Cherla, Reg I of 
1909, S. 3 (2) 

Declaied in foice in Upper Buima (except 
the Shan Slates), Act XIII of 1898, S 4 

S 2 declared in force m Bi itish Baluchistan, 
Reg. a of 1913, S. 3 

Declared in force in the Aiakaii Hill Dis- 
trict, Reg I of 1916 S 2. 

S. 2 declared in force in British Baluchis- 
tan, Reg II of 1913, S. 3. 


[24th July, 1884, 

An Act to amend and provide for the extension of the Northern India Takkavi 
Act, 1879. 

Whereas it is expedient to amend the Northern India Takkavi Act, 1879, 
and provide for its extension to any part of British 
India; It is hereby enacted as follows: — 

1. (1) This Act may be called The Agricul- 
turists’ Loans Act, 1884; and 


Preamble. 
Bhott title. 
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Commencement. 


(2) It shall come into force on the fiist (laj of 
August, 1884. 

2. (1) This section and section 5 extend to lli,* 
Local extent. whole of British India 

(2) The rest of this Act extends in the first instance only if? the icrriio- 
ries respectively administered by the Governor of Bombay in Council, the Lieu- 
tenant-Governors of the North-Western Provinces and the Pinijab, and tin* 

Chief Commissioners of Oudh, the Central Provinces, Assam ami Ajmeic. 

(3) But 1 [any provincial Government] may. fiom time to time, In noliii- 
cation in the Official Gazette, extend the rest of this Act In the whole or an> 
part of the territories under its administration.2 

3. (1) On aud from the day on which this Act comes inlo force, (he 

Northern India Takkavi Act, 1879, and sections 4 and 
Repeal of Act X of 1879, 5 Bombay Revenue J unsdiction Act, .shall, 
XV ^ M880^ ^ rcuiveiy of advance^ made 

° ' before this Act comes into force and of tlie interest 

thereon, be repealed. 

(2) All lules made under those Acts shall be deemed to be made ttndei 
this Act. 

4. (1) The Local Government [or in a Province for which there i.s a 

Board of Revenue, or Financial (kanniissioiier, siudi 
Power for Local Govern- Board or Financial Commissioner suh}cet to the i on- 
ment to make rules tiol of the Local Government] 8 may, from turn* <0 

time, * *]4 make rules as to loans to be made to owners and occupiers i>f 
arable land for the relief of distress, the purchase of .seed or cattle, 01 any oiliei 
purpose not specified in the Land Improvement Loans Act, 188.1, but connected 
with agricultural objects. 

(2) All such rules shall be published in the local official Gazette. 

5. Every loan made in accordance with such rules, all intcre.sl ^ if an> ) 

P .. chargeable thereon, and co.sts (if any) incuiredin 

ecoveryo oans. making or recovering the same, shall when the> 

become due, be recoverable from the person to whom the loan was made, m 
from any person who has become surety for the repayment theieof, a.s if the} 
were arrears of land-ievenue or costs incurred in recovciing the same due h} 
the person to whom the loan was made or by his sui ety. 

6. When a loan is made under this Act to the members of a viPage i fiin- 
_ . , , munity or to any other peisons on such teims that all 

!= oL them are jointly and severally bound to llie rioveni- 

selves. payment of the whole amount patahli' m 

respect thereof, and a statement show mg itlie poi lion 
of that amount which as among themselves each is bound to ioninhnto is 
entered upon the order granting the loan and is signed, raaiked. 01 .scalcii 1)\ 
each of them or his agent duly authorized in this behalf and by the oftit ei nink 
ing the order, that statement shall be conclusive evidence of the poitioii ot iliat 
amount which as among themselves ea ch of those persons is bound to conti ihule. 

Leg Ref. 

1 Substituted by Order in Council, 1937 
® The Act has been declared in force in 
the whole of Upper Burma (except the Shan 
States) bjy the Burma Laws Act, 1898 (XIII 
of 1898) Burma Code, S 2 of the Act 
was previously declared in force by notifi- 
cation under S S of the Scheduled Districts 

W4 (XIV of 1874), see Burma Gasette, 

1896, Pt. I, p 112, and under that section, 

Ss. 4, 5 and 6 of the Act were extended 
there, see ibid , p 121 
It has been declared in foice in the Angul 
Distnct bj' notification under S, 3 (2) of the 


Angul District RogiilalKfiis, 1801 Gh*!!/. 

Code), see CuUuiUi (iasette, lb%, f*l. I, p, 
1231. 

^ Inserted by Art fV of lOM, .S. 4 G). 

* The words “with the previous sand 1011 
of the Gov'cnior-Gciicral in Coutinl" suIm*- 
quently altered into “siibji'cl la the ronfral" 
by Act VII of 1906 weie omitted hjr Art 1\ 
of 1914 

Notes. 

Sec 5 — Claim iindri S, 5 not cognizable 
by Civil Court. 19 A.L.J, 360. 

Even by sale 26 A 540 ; 29 C 537; 22 
A. 321. 
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THE INDIAN AIROEAFT ACT (XXII OP 1934) . 

CONTENTS. 


Sections 

1, Short title and extent. 

2 Definitions. 

3 Power of the Governor-General m 
Council to exempt certain aircraft. 

4. Power of the Governor-General in 
Council to make rules to implement the con- 
vention of 1919, 

5 Power of the Governor-General in 
Council to make rules 

6 Power of the Governor-General to 
make orders in emergency. 

7. Power of the Governor-General m 
Counal to make rules for investigation of 
accidents. 

8 Power to detain aircraft 

9 Wreck and salvage. 


SEmoNS. 

10 Penalty for act in contravention of 
rule made under this Act. 

11. Penalty for flying so as to cause 
danger. 

12 Penalty for abetment of offences 
and attempted offences 

13. Power of Court to order forfeiture 

14 Rules to be made after pubheafcon 

15. Use of patented invention on aircraft 
not required in British India. 

16 Power to apply customs procedure 

17 Bar of certain suits 

18. Saving for acts done m good faith 
under this Act. 

19 Saving of application of Act. 

20, Repeals. 


[19ih August, 19S4-. 

An Act to make better provision for the control of the manufacture, possession, 

use, operation, sale, import and export of aircraft 

Whereas it is expedient to make better provision for the control of the 
manufacture, possession, use, operation, sale, import and export of aircraft. 
It is hereby enacted as follows 

, j , , 1. (1) This Act maybe called The Indian 

Storl l.tl« and eattnt AlSCRAFi ACT, 1934. 

(2) It extend.s to the whole of British India, including British Balu- 
chistan and the Sonthal Paiganas. 

. 2. In this Act, unless iheie is anything repug- 

Defimuons, rant m the Subject or context,- 

(!) “aircraft" means any machine which can derive support in the 
atmospheic from reactions of the air, and includes balloons whether fixed or 
free, airships, kites, gliders and Hying machines; 

(2) “aerodrome" means any definite or limited ground or water area 
intended to be used, either wholly or in part, for the landing or depaiture of 
aircraft, and includes all buildings, sheds, vessels, pieis, and other structures 
thereon or appertaining thereto; 

(3) “import" means bringing into Biitish India, and 

(4) “export" means taking out of British India. 

3. The Governor-General in Council may, by notification m the Gazette of 

India, exempt from the provisions ot this Act and of 
Power of Governor- the rules made thereunder, or from any of such 
ex'eScertamaiSt. provisions, my aircraft or class of aircraft and any 

person or class of persons, or may direct that such 
provisions shall apply to such aircraft or persons subject to such modifications 
as may be specified in the notification. 

4. The Governor-General in Council may, by notification in the Gazette of 

India, make such rules as appear to him to be neces- 
P 0 w e r of Governor- gary for carrying out the Convention relating to the 

SSto !mpta°enl tha'S- °/oiO®"^l, A P I * ■ 

vention of 1919. October 13, 1919, with Additional Protocol, signed at 

Paris, May 1,1920, and any amendment which may be 
made thereto under the provisions of Article 34 thereof. 

1-6 
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5. (1) The Goveinor-Crencral m Count'll may, 
Power of Governor- j^y notification in the Gacclti' of India, make rules 
Walm Council to make 4^,, ting the madnfacture. i.osse.«,o„, <,,.era- 
tion, sale, import or export of am aiiciaft or clas< of 

aircraft 

(2) Without prejudice to the generality of the fore^^omg jiowt:?, Mirh 
rules may provide for— 

(0) the authorities by which any of the powers conferred by or iindei 
this Act are to be exercised ; 

(&) the licensing, inspection and regulation of acrodioincs. the rondiiions 
under which aerodromes may be maintained and the tecs whn h ina} be < harj^t-d 
thereat, and the prohibition or regulation of the use of unlicensed aerodromes, 

{c) the inspection and conttol of the manufacture, repair and ittainlen- 
ance of aircraft and of places where aircraft are being manufaefured, reijiiired 
or kept ; 

(fl?) the registiation and marking of aircraft; 

(e) the conditions under which airciaft may be down, o: itia\ carry 
passengers, mails or goods; or may be used for industrial purpose^ and the 
certificates, licences or documents to be earned by aircraft ; 

(/) the inspection of aircraft for the purpose of enforcing the juovisiojis 
of this Act and the rules thereunder, and the facilities to he provided foj sin'h 
inspection , 

[g) the licensing of persons employed in the operation, manufacliire, 
repair or maintenance of aircraft ; 

(A) the air-routes by which and the conditions under which aiiciaft may 
enter or leave British India, or may fly over Biilish India, and tlie iihues ,u 
which aircraft shall land ; 

(1) the prohibition of flight by aircraft over any specified area, t ithm 
absolutely or at specified times or subject to specified condition*' and cMeo- 
tions ; 

O') the supply, supervision and control of air-route beacons, aeindome 
lights, and lights at or in the neighbourhood of aeiodronies ot on in in ilu* 
neighbourhood of air-routes ; 

(k) the signals to be used for purposes of communication by or to air- 
craft and the apparatus to be employed in signalling ; 

(l) the prohibition and regulation of the carriage in aiiciaft of ,iii \ foi-, i- 
ued article or substance; 

(m) the measures to be taken and the equipment to he rained toi ihe 
purpose of ensuring the safety of life ; 

(w) the issue and maintenance of log-books , 

(o) the maniiei and conditions of the issue or renewal of any licence oi 

certificate under the Act or the rules, the examinations and lesLs to hi* under- 
gone m connection therewith, the form, custody, pioduclmn, endoi.semml 
%books°"’ surrender of such licence or ceilificale, oi ot any 

(p) the fees to be charged in connection with any inspectimi, e.vaninia- 
tion, test, certificate or licence, made, issued or renewed umlei this Ai t . 

(?) the lecognition for the purposes of this Act of licences ami ccitili- 
S elsewhere than m British India relating to aircraft oi to ihr (imilifi- 

in the operation, raanulacture, repair or niaiiiten- 

ance oi aircraft ; and 

sub-sectmi/”^ subsidiary or incidental to the matters relerred to in this 

Power of Governoi- . ('‘♦fincil IS of 

Genera] in Council to make f«at m the interests of the ])uhlic safety or 

orders in emerseney. tranquillity the issue of all or any of the following 
Gazette of India— orders is expedient, he may, by notification in llie 
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(a) cancel or suspend, either absolutely or subject to such conditions as 
he may think fit to specify m the order, all or any licences or certificates issued 
under this Act ; 

(b) prohihil, either absolutely or subject to such conditions as he may 
think fit to specify in the order, or regulate in such manner, as may be contain- 
ed in the order, the flight of all or any aircraft or class of aircraft over the 
whole or any portion of British India; 

(c) prohibit, either absolutely or conditionally, or regulate the erection, 
maintenance or use of any aerodrome, aircraft factory, flying-school or dub, or 
place where aircraft are manufactured, repaired or kept, or any class or des- 
cription thereof ; and 

(d) direct that any aircraft or class of aircraft or any aerodrome, air- 
craft factory, flying-school or club, or place where aii craft are manufactured, 
repaired oi kepi, together with any machinery, plant, material or things used 
for the operation, manufacture, repair or maintenance of aircraft shall be deli- 
vered, either forthwith or within a specified lime, to such authority and in such 
manner as he may specify in the order, lo be at the disposal of His Majesty for 
the public service. 

(2) Any person who suffers direct injury or loss by reason of any order 
made under clause (c) or clause (d) of sub-section (1) shall be paid such com- 
pensation as may be determined by such authority as the Governor General in 
Council may appoint in this behalf. 

(3) The Governor General in Council may authorize such steps to be 
taken to secure compliance with any order made under sub-section (1) as 
appear to him to be necessary 

(4) Whoever knowingly disobeys, or fails to comply with, or does any 
act in contravention of, an order made under sub-section (1) shall be punish- 
able with imprisonment for a teim which may extend to three years, or with 
fine, or with both and the Court by which he is convicted may direct that the 
aircraft or thing (if any) in respect of which the offence has been committed, 
or any part of such thing, shall be forfeited to His Majesty. 

7 (1) The Governor General in council may, 

Power of Governor by notification in the Gaselte o/ India, witke rules 
mlcr^fo" investigation of any accident arising 

° course of air navigation m or over 

British India. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may— 

(c) require notice to be given of any accident in such manner and by 
such person as may be prescribed ; 

(b) apply for the purposes of such investigation, either with or without 
modification, the provisions of any law for the time being in force i elating to 
the investigation of accidents ; 

(c) prohibit pendinig investigation access to or interfeience with aircraft 
to which an accident has occurred, and authorize any person so far as may be 
necessary for the purposes of an investigation lo have access to, examine, re- 
move, take measures for the preservation of, or otherwise deal with any such 
aircraft; and 

(d) authorize or require the cancellation, suspension, endorsement or 
surrender of any licence or certificate granted or recognized under this Act 
when It appears on an investigation that the licence ought to be so dealt with, 
and provide for the production of any such licence for such purpose. 

8. ( I ) Any authority authorized m this behalf by the Governor-General in 
Power to detain aircraft. Council may detain any aircraft, if in the opinion of 
such authority — 

(a) having regard to the nature of an intended flight, the flight of such 
^aircraft would involve danger to persons in the aircraft or to any other persons 
or property ; or 
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(i>) such dclcntion is necessary to secure compliance any of the 
provisions of this Act or the lules applicable to such airciaft, or such dciemion 
’ IS necessaiy to prevent a contravention of any rule made under clause (h) oi 
clause (»') of sub-section (2) of section 5. 

(2) The Goveinor General in Council may. by notilication in the Gojctlc 
of India, make rules regulating all matters incidental or sub.sidiaij' to tiu* e.xei- 
cise of this power. 

9. (1) The provisions of Part VII of the Indian Merchant Shipping \ct, 

Wreck and salvase, and Salvaffd ahall iipidy In 

aircraft on or over the sea oi tidal waters a.s thej 
apply to ships, and the owner of an aircraft shall be entitled to a reasonable 
reward for salvage services rendered by the aircraft in like mannei as llie owner 
of a ship. 

(2) The Governor General m Council may, by notification in the Gazelle 
of India, make such modifications ol the said provisions in their appluattoii to 
ail craft as appear necessary or expedient. 

10. In making any rule under section 5, section 7 or section K the Goveinor 

General m Council may <lirect that a bieaeh ot il 
vcS“ ?f .ulemde®undS shall be punislable with mprisomnail Ir.r any ui,„ 
this Act not excecdiiiglhree months, orwilh fine ot an\ niiioiint 

not exceeding one thou.sand riijiees, or with l»o}h 

11. Whoever wilfully flies any aircraft in such a manner a.s to cause daiigi’i 

to any person or to any piopcity on land oi watei 
Penalty for flying so as to or m the air shall be punishable with iiupiistni* 
cause danger. ^ ^grm which may extend to .six months, oi 

with fine which may extend to one thousand rupees, or witii hotli. 

12. Whoever abets the commission of any oflence under thih Acl or the 

rules, or attempts to commit such olVcnce, and in stieli 
Penalty foi abetment of attempt does any act towards the commission <d the 
offSSs attempted o^gnee, shall be liable to the piini.shnieiil pi ovided lor 

” ‘ the offence ^ 

13. Where any person is convicted of an oficnce punishahlv tindvi an) 

rule made under clause (i) or claiipc (/) of .suhsodion 
Power of Court to order ^2) of section 5, the Court by which he is coiivii’lcd 
forfeiture. direct that the aircraft oi article or suhst.tiK i‘, as 

the case may be, in lespect of which the offence has been cominitlcd, .shall be 
forfeited to His Majesty 

14, Any power to make rule.s coiuci red b) tliis 

oubh^t subject lo the condition of the lulvs being 

^ made after previous publication foi a jiciiod of not 

less than three months. 

15. The provisions of section 42 ol tin- Indian 

' . /toU aid'U b, ti,.; use 

Bntisn India ^ invention on any airciafl not registered in 

British India m like manner as they apjdy lo the use 
of an invention in a foreign vessel. 

16. The Governor General in Council may, by noiificalion in tlie iiazeile 

„ , , , declare that any or all of the provision.s of 

procXre ' ^he Sea Customs Act, 1878, shall, with sueh iiKMifica- 

tions and adaptations as may be specilied in the notifi' 
cation, apply to the import and export of goods by air. 

17. No suit shall be brought m any Civil Court in respect of tiespass nr in 

Bar of cerijm suits ^pect of nuisance by reason <mly ,if the llidht i.f 

, , * aircraft over any propel ty at a height above the 

ground which having regard to wind, weather and all the circumstance.s of tlic 
case IS reasonable, or by reason only of the ordinaiy incidents of such flight. 



4S 


S. 4] The Anand Marriage Act (VII of 1909). 


Saving for acts done in 
good faith under the Act 


18. No suit, prosecution or other legal proceed- 
ing shall he against any person for anything in good 
taith done or intended to be done under this Act. 


19. (1) Nothing in this Act or in any order or rule made thereunder shall 

apply to or in respect of any aircraft belonging to or 
Saving of application of exclusively employed in His Majesty's naval, military 
or air forces, or to any person m such forces employ- 
ed in connection with such aircraft. 

(2) Nothing in this Act or in any order or rule made thereunder shall 
apply to or in respect of any lighthouse to which the Indian Lighthouse Act, 
1927, applies or prejudice or affect any right or power exeicisable by any auth- 
ority under that Act. 

20. The Indian Aircraft Act, 1921, the entry relating thereto in the Fust 

Schedule to the Repealing and Amending Act, 1914, 
and the Indian Aircraft (Amendment) Act, 1914, are 

hereby repealed. 


THE ANAND MARRIAGE ACT (VII OP 1909). i 

Prefatory Note Reasons far the passing of the /4c/.— The Anand Marriage Act, 
1909, was passed m order to remove all doubts as to the validity of the marriage ceremony 
common among the Sikhs called "Anand". The object of this Act was to set at rest doubts as 
to the validity of the marriage nle of the Sikhs called “Anand”. This form of marriage had 
long been practised among the Sikhs, but it was apprehended that there were good reasons 
to believe that, in the absence of a validating enactment, doubts might be thiown upon it, and 
the Sikhs might have had to face great dilEcuIties in the future, and incur heavy expenses on 
suits instituted in the Civil Courts It was also apprehended that, in the abseiiu of such a 
law, some judicial officers might be uncertain as to the validity of this orthodox Sikh custom. 
It was therefore thought desirable that all doubts should be set at rest for the future, by 
passing this enactment, which meiely validates an existing iite and involves no new prmnplc 
See .Statement of Objects and Reasons 


\22iid October, MP. 


An Acl to remove doubts as to the validity of the marriage ceremony common 
among the Sikhs called Anand. 

Whereas it is expedient to remove any doubts as to the validity of the 
marriage ceremon) common among the Sikhs called Anand ; It is hereby enacted 
as follows: 


1. (1) This Act may be called The Anand 
Shoit title and extent Marriage Act, 19C9; and 
(2) It extends to the whole of Biitish India. 

2. All marriages which may be or may have been duly solemnized accord- 
ing to the Sikh marriage ceicmoiiy called Anand shall 
Validity of Anand mar- (Jeemed to have been with effect from 

solemnization of each respectively, 

good and valid m law. 


3. Nothing in this Act shall apply to— 


Exemption of certain 
marriages from Act. 

(fl) any marriage between persons not piofessmg the Sikh religion, or 
(b) any mariiage which has been judicially declared to be null and void. 

„ , 4. Nothing in this Act shall affect the validity 

sok3ed “LcoXg to of any maiiiage duly solemnized according to My 
other ceremonies. other marriage ceremony customary among the bikhs. 


Leg Ref. 

1 For Statement of Objects and Reasons, 
see Gasette of India, 1908, Pt. V, p _3_S7; 
for Report of Select Committee, see ibid.. 


1909, Pt. V, p, 1034, and for Proceedings in 
Counal, see ibid , 1908, Pt. VI, p. 1S6; and 
m., 1909, Pt. VI, pp. 156, 161 and 165. 



46 


The Civil Court Manual (Impekial ,\LT^). 


fS.5 


5. Nothing in this Act shall ht* dctme*! lo vnli- 
Non-validation of war date any man iage between persons who aie relaitd 
dS«s. ° " “ch “'>er in anj dcRice of consaii^-uniily „r 

affinity which would, accoi ding to the nisuiiu.in lau 
of the Sikhs, render a marriage between them illegal 


THE ANCIENT MONUMENTS PRESERVATION ACT 
(VII OF 1904) d 


CONTENTS. 
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Effect of Legislation. 


Short title. 


How repealed oi (ill'irwi e .ilJu'luJ 

b} le",Ml.ilio(j 

1904. I IV [ The Ancient Monuments Preserva-f Amended Aet X\ Hi ot I'G.’ 
! J tion Act, 1904. J 

[/Wi /p/;/. 

An Act to provide for the preservation of Ancient Alouum.'nls uml of ohhts 
oj archaeological, historical or artistic interest. 

momimenls, for the exercise of control ovc. traffic in amiqHilic.s atnl over 
excavation m certain places, and for the protection and acciuisition in ('citiiin 
cases of ancient monuments and of objects of archaeological, historionl r 
artistic interest ; It is hereby enacted as follows niMiiru ,ii or 

Shorttitteandextent. MoKtl^i^is A " 


Leg Ref. 

^ For Statement of Objects and Reasons, 
see Gasette of India, 1903, Pt V, p. 513,' 
for Report of Select Committee, see ibid!. 


1901, Pt V, p, 57; aiwl for Proceedings in 
Council, see ihd., 1<)03 Pt. VT im 166, 

191; liii, I«04, Pi viii. ai UV 
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(2) It extends to the whole of British India, inclusive of British Balu- 
chistan, the Sonthal Parganas and the Pargana of Spiti. 

2. In this Act, unless there is anything repug- 
Definitions. jjj subject or context,— 

(1) “ancient monument’’ means any structure, erection or monument,, 
or any tumulus or place of interment, or any cave, rock-sculpture, inscnption 
or monolith, which is of historical, archaeological or artistic interest, or any 
remains thereof, and includes — 

(a) the site of an ancient monument; 

(b) such portion of land adjoining the site of an ancient monument as 
may be required for fencing or covering m or otherwise preserving such monu- 
ment, and 

(c) the means of access to and convenient inspection of an anuent 
monument: 

(2) “antiquities” include any movable objects which the i [Central Gov- 
ernment] by reason of their historical or archaeological associations, may think 
It necessary to protect against injur}', removal or dispersion: 

(3) “Commissioner” includes any officer authorized by thei[Central 
Government] to perform the duties of a Commissioner under this Act: 

(4) “maintain” and “maintenance” include the fencing, covering in 
repairing, restoring and cleansing of a protected monument, and the doing of 
any act which may be necessary for the purpose of maintaining a protected 
monument or of securing convenient access thereto ; 

(5) “land” includes a revenue-free estate, a revenue-paying estate, and 
a permanent transferable tenure, whether such estate or tenure be subject to 
incumbrances or not : and 

( 6) “owner” includes a joint owner invested with powers of management 
on behalf of himself and other joint owners, and any manager or trustee exercis- 
ing powers of management over an ancient monument, and the successor in 
title of any such owner and the successor in office of any such manager or 
trustee: 

Provided that nothing in this Act shall be deemed to extend the powers 
which may lawfully be exercised by such manager or ti ustee. 

3 (1) The 1 [Central Government] may, by nouficationa in the local 

official Gazette, declare an ancient monument to be a 
Protected monuments protected monument within the meaning of this Act 

(2) A copy of every notification published under sub-section (1) shall be 
fixed up in a conspicuous place on or near the monument, together with an 
intimation that any objections to the issue of the notification received by the 
i[Cenlial Government] within one month from the dale when it is so fixed up 
will be taken into consideration. 

(3) On the expiry of the said period of one month, the i [Central Govern- 
nient] after considering the objections, if any, shall confirm or withdraw the 
notification 

(4) A notification published under this section shall, unless and until it is 
withdrawn, be conclusive evidence o± the fact that the monument to which it 
relates is an ancient monument within the meaning of this Act. 

Ancient Monuments 

Acquisition of rights in 4. (1) The Collector, with the sanction of the 
01 guardianship of an 1 [Central Government] may pui chase or take a lease 
ancient monument Qf any protected monument. 

(2) The Collector, with the like sanction, may accept a gift or bequest 
of any protected monument. 

3.,e2 Ref. “ For notification under this section, see 

^ Substituted by Order m Council, 1937. General Rules and Orders and the different 
Local Rules and Orders. 
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(3) The owner of any pi otecled monument nuy, b\ wntlen insltittncnt. 
constitute the Commissioner the guardian of the monumcnl, and llie Cnniiiiis- 
sioner may, with the sanction of the i[CentraI Gnvcmnienl| accqit s'li'h 
guardianship. 

(dj When the Commissioner has accepted the guaidianshipuf a riKuui- 
ment under sub-section (3), the owner shall, except as exjnc.ssK piovidcd jn 
this Art, have the same estate, right, title and inleiepl in and to liu* mummicni 
as if the Commissioner had not been constituted guaidian thereof. 

(5) When the Commissioner has accepted the guaidiansliip of ainoDu- 
ment under sub-section (3), the provisions of this Act i'olalin,i; to agircjiu'nts 
executed under section 5 shall apply to the written instrunieiil exec.ited ninlci 
the said sub-section 

(6) Where a protected moumenl is without an owner, tlte t'orntinsNitmiT 
may assume the guardianship of the moniimcnl. 


5, (1) The Collector may, with the previous sanction of the ifCmiiai 
„ , , Government] propose to tlie ownei If/ I'lileMiiio an 

agreement with the llCcntral (ioveiiniuiil | fordui 
preservation of any piotected monimirnl in his 

district. 

(2) An agreement under this section may provide for the ftdlf/wiiigma). 
ters, or for such of them as it may be found expedient to mrltide in tlie 
agreement : — 

(a) the maintenance of the monument ; 

(b) the custody of the monument, and the dnlics of an\ p.-rMin win, 
may be employed to watch it ; 

(c) the restriction of the owner’s right to deMl•o^, leiimve, altei or 
deface the monument or to build on or near the site of llie iiif/iimnent : 

(d) the facilities of access to be permuted tntlie pulilit f»r t.. am ii.niioji 
■of the public and to persons deputed by the ownei or the CoIIectoi lo insntri 
or maintain the monument ; 

(e) the notice to be given to the ifCentral (ioverimicntl in cum* Ww land 

on which the monument IS situated is oflercd for sale by the owimr amhlK* 
right to be reserved to 1 [Central Government] to purchase such land, or any 
specified portion of such land, at its market value; ^ 

(/) the payment of any expenses incurred by the ownu oi by the 
Government in connection with the preservation of the nionutnciu , 

(p) the proprietary' or other rights which aic to ve.sl m Ihs Man st\ in 
respect of the monument when any expenses aic incurred Iiy the 1 ('enlral 
Government] m connection with the preseivalion of the monuineiil . 

the agreelent •'"’’'■''R 

(i) any matter connected with the preservation ol the iiioniiim'nl which 
agreement between the ownci and the ij Central ( ,ovein- 

(3) 2[=^ 

(4) The terms of an agreement under this section may he alten-d from 

(5) With the previous sanction of the i [Central Goveninient 1 ibc 


^ Substituted by^Order in Council, 1937 . “ 
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(7) An agreement under this section shall be binding on any person 
claiming to be owner of the monument to which it relates, through or under a 
party by whom or on whose behalf the agreement was executed. 

(8) Any rights acquired by i[Central Government] in respect of expens- 
es incurred in protecting or preserving a monument shall not be af ected by the 
termination of an agreement under this section. 

6. (1) If the owner is unable, by reason of infancy or other disability, to 
act for himself, the person legally competent to act 
Owners under disability on his behalf may exercise the powers conferred upon 
or not in possession. 5 

(2) In the case of village-property, the headman or other village-office 1 
exercising powers of management over such property may exercise the powers 
conferred upon an owner by section 5. 

(3) Nothing in this section shall be deemed to empower any person not 
being of the same religion as the persons on whose behalf he is acting to make or 
execute an agreement relating to a protected monument which or any part of 
which is periodically used for the religious worship oi observances of that 
religion. 


7. (1) If the Collector apprehends that the owner or occupier of a monu- 


Enforcement of agree- 


ment intends to destroy, remove, alter, deface, or 


imperil the monument or to build on or near the site 
thereof in contravention of the terms of an agreement 
for its preservation under section 5, the Collector may make an order prohibi- 
ting any such contravention of the agreement. 

(2) If an owner or other person who is bound by an agreement for the 
preservation or maintenance of a monument under section 5 refuses to do any 
act which is in the opinion of the Collector necessary to such preservation or 
maintenance, or neglects to do any such act within such reasonable time as may 
be fixed by the Collector, the Collector may authorise any person to do any such 
act, and the expense of doing any such act or such portion of the expense as the 
owner may be liable to pay under the agreement may be recovered from the 
owner as if it were an arrear of land-revenue. 

(3) A person aggrieved by an order made under this section may appeal to 
the Corrmissioner, who may cancel or modify it and whose decision shall be 
final, 


8. Every person who purchases, at a sale for arrears of land-revenue or 

any other public demand, or at a sale made under the 
Purchasers at certain Bengal Patni Taluks Regulation, 1819, au estate or 
sales and persons claiming tenure in which is situated a monument in respect of 
msTrumeni ™Lnted to which any instrament has been execuled by the owner 
owner. for the time being, undei section 4 or section 5, and 

every person claiming any title to a monument from, 
through or under an owner who executed any such instrument, shall be bound 
by such instrument. 

9. (1) If any owner or other person competent to enter into an agreement 

undei section S for the preservation of a protected 
Application of endow- monument, refuses or fails to enter into such an 
ancient ^rgeement when proposed to him by the Collector, and 
if any endowment has been created for the purpose of 
keeping such monument in repair, or for that purpose among others, the Col- 
lector may institute a suit in the Court of the District Judge, or, if the estimated 
cost of repairing the monument does not exceed one thousand rupees, may 
make an application to the District Judge for the proper application of such 
endowment or part thereof. 


1 Substituted by (ff 


Ref. 

dcr in Couiidl, 1937, 


J-7 
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(2) (Jii tlic heani\' Of an ajjpiicut'on Jiniier v’t'ioii 
Judge may summon and ».xaniiiK iht, owner and any in'i-nn \vh'i>o i‘\ id. jjrc 
appears to him necessai), and may pass an oidei tor tliv projun rijtplii'fii'on 
of the endow’naenL on oi any part thereof, and aii\ suih oidn ni.i^^ he 
executed as if it weic the decree of a Civil Couil 

10 . (1) If the l[ Central Government | apjnolit inis ih.’M a pn-li i u-d 

^ , , r monument is in daneer ot 1 » ine ‘It'snoM'd, iiil.'itjd 

or allowed .0 fall ,n„. deu-, , .|-Ik. . . .,f:aW lov,™- 
nienlmay diiect the piovinml Coveriinn'iif to acijuire 
It] under the pi ovisioiii) nf the Land Acquisition \i,l. IS'M. a.'' n lla (ii.'mt- 
vation of a protected monument w’cie a “jiuhlic puiptiM-'' wilhiii iln* nnanin^ 
of that Act. 

(2) The poweis of compulsor} purcliase umliuTci ii\ > nh si'likhi i 1) 
shall not be exercised in the case of — 

(а) any monument which oi any pait ui wliuh pt-riudit nil;, iiM-d 
for religious observances ; or 

(б) any monument which is the subject <il ,i Mib.si.siin;; ajeo'cni.'m 
executed under section 5. 

(3) In any case other than the cases leleired to in siib-M-rlioii 1 2 1 thr 
said powers of compulsoiy purchase shall not be exerci.'‘<Ml utiIc.-s tin* nw uei oj 
other person competent to enlei into an agiccmcnt uiidi-i set tioii has tailn), 
within siicli reasonable period as the Collector may fix in (Iii.s Ik'ImIi, locnti-i into 
an agreement proposed to him under the .said .section or has leimmaft'tt oi qiveii 
notice of his intention to terminate such an agreeniem. 

10 -A. (1) If the 1 [Central GoveiumcnlJ is of opinion that niinm;', qnat 

„ trn * Tying, excavaliiig, bla.stiiig aiul otluT oiH-ivit it ui < ot a 

mrf'to'Sof >>ke "aturc should fn, il„- 

etc., near ancient munuraent PUTpOSe Of piotccllllg or pre.Si'I'Vnii» .tMS Jlfh ifiil 
. wioTiumenl, the t[CcnlraI (ioveimtutu I !na\ hv noti- 

fication in the local official Gazette, make i ulcs— 

(fl) fixing the boundaiies of the area to which the rules an K, appK , 

(&) forbidding the carrying on of mining, quarrying, est av.itmg, hlastiiie 
or any operation of a like natuie except in accordanci- willi tin- iiiif. and 
With the terms of a licence, and 

(c) prescribing the authority by which, and the leinis on w In. iu cm t- 
may be granted to cairy on any of the said operations. 

(2) The power to make rules given by this .seilioii is Mii.ifU lo ihc 
condition of the rules being made after previous jiublicalion 

(3) A rule made under this section may provide llmt an\ iru ,un . ..in 
mittiug a breach thereof shall be punishable with line ulmli nia\ .-Mm. I m 
two hundred rupees. 

(4) If any owner or occupier of land iiichuled m a notilication mi, h i 
sub-section (1) proves to the satisfaction of the i| Central ( iovoniinnil 1 that he 
has sustained loss by reason of such land being so included, the i .oc.il ( mvci u • 
raent shall pay compensation in respect of such los.'^, 

11. (1) The Commissioner shall maintain evv;i> in, mimienl 111 K'sun.i ni 

Maintenance of certain 

protected monuments. mentioned in section -1 or wliicli llie (imciimu'iit 
/ON Nxrt. , ^ acquired undci section 10. 

When the Commissioner has accepted the guardiaiishio ,)t a mumi- 
ment under section A, h e shall, for the purpQs;c of niumtainiiif/ .sucli mommiciU, 


accgpicu me guardunshii) ol a mutni- 
ment under section A, h e shall, for the purpQs;c of niumtainiiif/ .sucli mommiciU, 


I- Substituted by Order in Council, 19 . 17 . 


Sec. 10-A — S. 10-A wav, inserted llu l,i*''icculale'lho di 


.\iiu‘n(liii4 Ad was “l,» cmiinw’ , tin! (idvctii- 
mciil (ij Id ('ijiiIkiI cNrav.ilinrm by tn ctilisf 
llio ,u(I ,tl the .iidiicnlnj'.wd, tinlian ,>r 
lon'iijn, (iiiivjdc tlic I ii'iartnicnt and (u) 
,1^ icijulale llio tlisiiosal of antximtic.s touml 


al.o .ecBttV te Ad. Thr.bjdt ol MW'IjSd; » 
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have access to the monument at all reasonable times, by himself and by his 
agents, subordinates and workmen, for the pui pose of inspecting the monument, 
and for the purpose of bringing such materials and doing such acts as he may 
consider necessary or desirable foi the maintenance thereof. 

12. The Commissioner may receive voluntary contributions towards the 
, , ^ cost of maintaining a protected monument and may 

Voluntary contributions orders as to the management and application of 

any funds so received by him: 

Provided that no contribution received under this section shall be applied 
to any purpose other than the purpose for which it was contributed. 

Protection of place of , (1) A place of worship or shrine mamtaincci 

worship from misuse, pol- by the Government under this Act shall not be used for 
lutionor desecration. any purpose inconsistent with its chaiacter. 

(1) Where the Collector has, under section 4, purchased or taken a lease 
of any protected monument, or has accepted a gift or bequest, ot the Commis- 
sioner has, under the same section, accepted the guardianship thereof, and 
such monument, or any part Iheieof, is periodically used for religious worship 
01 observances by any community, the Collector shall make due provision for 
the protection oi such monument, or such part thereof, from pollution or 
desecration— 

(tt) by prohibiting the entry therein, except in accordance with condi- 
tions prescribed with the concmrence of the persons in religious charge of the 
said monument or part iheieof, of any person not entitled so to enter by the 
religious usages of the community by which the monument or part thereof is 
used, or 

(6) by taking such other action as he may think necessary in this 

behalf. 

Relmquibhmetit of Gov- 14 _ With the sanction of the 1 [Central Govern- 
^nment rights in a monu- Commissionei may— 

(a) where rights have been acquired by i[Central Government] in les- 
pect of any monument under this Act by virtue of any sale, lease, gift or will, 
relinquish the lights so acquired to the peison who would for the time being be 
the uwnci of the inontmienl if auch rights had not been acquired; or 

(b) relinquish any guardianship of a monument which he has accepted 
under this Act. 

15. (1) Subject to such rules as may, after previous publication, be made 

by the ifCcntial Government] the public shall have 
Uight uf acccis to ccilaiii ^ right of access to any monument maintained by the 
protected monument. ncliilral Government! under this Act. 

(2) In making any rule under sub-section (1) the i f Central Guvernmeiit 
may provide that a breach of it shall be punishable with 6ne which may extend 
to twenty rupees. 

16. Any person other than the owner who destroys, removes, injures. 

alters, defaces or irapeiils a protected monument, and 
Penalties. any owner who destroys, lemoves, injures, alters, 

defaces or imperils a monument maintained by l[lhe Central Government] under 
this Act or in respect of which an agreement has been executed under section 
5, and any ownci or occupier who contravenes an order made under section 7, 
sub-section ( 1 ), shall be punishable with fine which may extend to five thousand 
rupees, or with imprisonment which may extend to three months, or with both. 

Traffic in Antiquilies. 

17. (1) If the Governor-General in Council apprehends that antiquities 


Leg, Ref. 

Substituted by Order in Council, 19(37. 
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are being sold or removed to the «Iehinient •)}' iinlia 
Power to Governor-Gene- qj- of any neighbouring countr} , lu‘ may. by n.uilicu- 
ral Council to control Go^etie o1 India, prohibit oj resliiet llie 

tralEc in antiquities. bringing or taking by sea or by^ laml of anj ami<|ui- 

ties or class of antiquities described in the notification inln m mil ot llrltish 
India or any specified part of British India. 

(2) Any person who brings or takes or attempts to tning oi takv am 
such antiquities into or out of British India or any pait of Bliti^Il India in con- 
travention of a notification issued under sub-section (1), shall be punishable 
with fine which may extend to five hundred rupees. 

(3) Antiquities in respect of which an offence rcferied to in snb-section 

(2) has been committed shall be liable to confiscation 

(4) An officer of Customs, or anoflicei of Police of a giadc not luwei 
than Sub-Inspector, duly empowered by the 2|Ccntial Govcinriient] in tliis be- 
half. may search any vessel, cart or other means of conveyance, and may open 
any baggage or package of goods, if he has leason to believe that goods in res- 
pect of which an offence has been committed under .sub-scction (2) me contain- 
ed therein. 

(5) A person who complains that the power of search nientiom'd in .suIj- 
section ( 4 ) has been vexatiously or improperly exeicised may address his 
complaint to the 2[CentiaI Government] and the SfCential Goveninient| shall 
pass such order and may award such compensation, if any, as appears to it it> 


Proieclion of Sculptures, Carvings, Images, BaS‘relU‘f.s, lust riplinns, 
or like objects. 

18. (1) If the 2[CentraI Government] considei.s that any Sf ulpfures, car- 
vings, images, bas-reliefs, inscriptions or otbei like 
Powerto ®[ Central Govern objects ought not to be moved f loni the place u here 

‘I ' '"'V'”- 

objects. ment] the 2[Central Government I may, by notilica- 

tionS in the local official Gazette, direct that any 
subject or any class of such objects shall not be moved unless with tin* wiitten 
permission of the Collector. 

(2) A person applying for the permission mentioned in .sub-sei tion ( 1 ) 


shall specify the object or objects which he pi eposes to move, and .^hali luniii-li, 


in regard to such object or objects, any information which the ('olleclm may 


require. 

(3) If the Collector rufuses to grant such permission, the ajjplu ant may 
appeal to the Commissioner, whose decision shall be final. 

(4) Any person who moves any object in coiiliavention oi a notilicatinn 
issued under sub-section (1), shall be punishable with fine which may cMi-nd to 
five hundred rupees. 

(5) If the owner of any property proves to the satisfaction of the 
2[Central Government] that he has s jffered any loss or damage by lea.son of 
the inclusion of such property in a notification published under .sub-section ( 1 ), 
the 2 [Central Government] shall either— 

(a) exempt such property from the said notification ; 

lb) purchase such property, if it be movable, at its market -valtie ; or 

(c) pay compensation for any loss or damage sustained by llic owner of 
such property, it it be immovable. 


Leg. Ref. 

1 Notification No. 110, dated 28th May, 
1917, Gasette of India, 1917, Pt. I, p. 989; 
and notification No. 1385, dated 8th July, 
1924, ibid., 1924, Pt. I, p. 641, Genl. R. 
& 0 , Vol. III. 

2 Substituted by Order in Council, 1937. 
^ For notification by the Government of— 


(1) Bengal, see Calcutta Can’tte, 1908, 
Pt. I, p 1248, and ihid , Vm J’l. f, p. 
and p 957 as to Gaya Jhstiift, 

(2) Cential Vrovinres see C. /*. GuiVt/r, 
1906. Pt 111, p. 616; 

(3) Chief Commissioner, N.-W. I'\ 1*. 
see Gascltc of India, 1909, Pt. 11, p. 1554; 

(4) Burma, see Burma Gasette, 'Pt, f, i». 
596 . 
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19. (1) If the l[ Central Government] apprehends that any object men- 
tioned in a notification issued under section 18, sub- 
Purchase of sculptures, section (1), is m danger of being destroyed, removed, 
^ injured or aUowed tl fall into decay, the ijCentral 
Government] may pass orders for the compulsory 
purchase of such object at its market value, and the Collector shall thereupon 
give notice to the owner of the object to be purchased, 

(2) The power of compulsory purchase given by this section shall not 
extend to— 

(o) any image or symbol actually used for the purpose of any religious 
observance ; or 

( b) anything which the owner desires to retain on any reasonable ground 
personal to himself or to any of his ancestors or to any member of his family. 


Archaelogical Excavation. 

^20. (1) If the Governor-General in Council, 3[* ■*' =< ] is of opinion 

that excavation for archaeological purposes in any 
Power of Governoi -Gene- should be restricted and regulated in the 

Seas as protected ° ^ interests of aichaeological research, the Governor- 

General in Council may, by notification4 in the 
Gazette of India specifying the boundaries of the area, declare it to be a 
protected area. 

(2) From the date of such notification all antiquities buried in the pro- 
tected area shall be the property of the Government and shall be deemed to be 
in the possession of l[the crown] and shall remain the properly and in the pos- 
session of Government until ownership thereof is transferred; but in all other 
respects the rights of any owner or occupier of land in such area shall not be 
affected. 

20-A. (1) Any officer of the Archaeological Department or any person 
Power to enter upon and holding a licence under section 20-B may, with the 
make excavations in a pio- written permission of the Collector, enter upon and 
tected aiea ^ make excavations m any protected area. 

(2) Where, in the exercise of the power conferred by sub-scction (1), 
the rights of any person arc infringed by the occupation or distuibance of the 
suiface of any land, i[the Central Government] shall pay to that person com- 
pensation for the infringement. 

Power of Governor- 

General in Council to make 20-B. (1) The Governoi -General in Council 
rules regulating archaeo- mav make rules— 
logical excavation m pro- 
Iccted areas. 

(o) prescribing the authorities by whom licenses to excavate for 
archaeological purposes in a protected area may be granted; 

(b) regulating the conditions on which such licenses may be granted, the 
form ot such licenses, and the taking of security from licensees ; 

(t) prescribing the manner in which antiquities found by a licensee 
shall be divided between i[the Central Government] and the licensee; and 
(d) generally to carry out the purposes of section 20. 

(2) The power to make rules given by this section is subject to the con- 
dition of the rules being made after previous publication. 


Leg. Ref. 

1 Substituted by Order in Council, 1937. 

2 New Ss, 20, 20-A, 20-B and 20-C were 
substituted for the old S. 20 by the Amend- 
ing Act, XVIII of 1932. 

8 Omitted by Order in Council, 1937. 

4 For notification by the Government of— 

(1) CentraJ Provinces, See C. P. Gazette, 


1906, Pt III, p. 617 

(2) Madras, See Madras R. and 0. 

(3) Bengal, See Calcutta Gazette, 1909, 
Pi I, pp. 703 and 1642. 

(4) Buima, See Burma Gazette, 1909, Pt, 
I, p. 448. 

(5) Bihar and Orissa, See B, and 0. 
Gazette, 1914, Part II, p. 733. 
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(3) Such rules may be general fur all piolccterl atcas lur (he tiifu* In'ing, 
or may be special for any particular protccled area nr areas. 

(4 ) Such rules may provide that any person rfuiiiniUing ,'i hivaih oi any 
rule or of any condition oi a licence shall be punishaliic wilh line whirh may 
extend to five thousand rupees, and tiuy further jiruvidc tlml wlici't* tlic breach 
has been by the agent or servant of a licensee, the licensee himself shall l>c 
punishable 

20>C. if the Govenior-General in Council i.s oi opmioii that a piotci'ted 
area contains an ancient monument <'r aniirjmtK'S of 
tertedarea^ a pro- nalionalintcrest and value, he may din-el the Local 

^ Goveinment to acquire such area, or any part thereof, 

and the Local Government may theieupon acquiic such area or part under the 
Land Acquisition Act, 1894, as for a public purptn^e.] 

Cenenil. 


21. (1) The market-value of any propcity which Government is emjiowet- 
ed to purchase at such value under this Aef.oi the 

. trKer- — ‘ ■ ‘ ' . - 

value or conipen.satioTi 


Assessment of market- qi q compensation to he paid liy thivenmn'm in 


respect of anything done under llii.s Act, shall, wlu'ie 
any disput arises i[in re.spect] of such market-value* oi coiiijiensitioti, I.e a.v- 
cerlained in the manner provided by the Land Acquisition Act, liS'M, sections 3, 
8 to 34, 45 to 47, 5 L and 52, so iar as they can be nitide apph;al)le; 

Provided that when making an inquiry under the saul I. and Aitpiisiiion 
Act, 1894, the Collector shall be assisted by two assessor.s, one or whom .shall be 
a competent person nominated by the Collector, and onv a person nominated by 
the owner or, in case the owner fails to nominate an a.ssessoi wilhm sucli H-ason 
able time as may be fixed by the Collector in this behalf, by the Collcctoi . 

Turisdicfion , Magistrate of the third class sluill not 

jurisdiction to try any person charged with an 

offence against this Act. 

Power to make rules. 2 r>t Goveinor-rh-neial in tionncil 

raay make rulesS for cat lying out anv 01 till* 

purposes of this Act. 

the ( ondi- 

tion of the rules being made after previous publication. 

24. No suit for coinpensation and no criminal piocccdins sliall lir apaiiist 

Protection topublicser- •“.‘''Tj .'"T'' I'' I" 

vants acting under Act. gfoou taitn inlendea to be done, in the exerci.se of ans 
power conferred by this Act. 


THE APPRENTICES ACT (XIX OP 1850). 
Effect of legislation. 


Year. | 

No. 

1 

Short title 

1850. 1 

1 XIX 

The Apprentice.s Act, 1850 


I tow repealed or otlicnvist uffiTti-d I>\ 
kr.isl.ititni. 


Short title niven, Art 1 V of /Xd7 
Kep m pt , Act XIV of ]«70: Act M\ 
of 1874; Act XXI of p;2J. 

Am, AclXn of 1891. 


^ ^ The words “amount of” before the word 
compensation” were omitted and the words 
in respect” substituted for the woids 
tou^mg the amount” by the Aroendimr Act, 
AVill of 1932 

! by Order in Council, 1937. 

For Rules made by the Government of 
Madras for the dlecipherment, publication, 


and custody of Indian inscriptions on htono 
or coppci, rrc Madias [.oral Rules and 
Orders. 


^ INOICB. 

Sec 21 — Section applies to the puichasc 
of movable uutuimties. Rejj;arding mode of 
compensation, see 19 Bom.L.K. 
937=42 Com. 100. 



55 


The Apprentices Act (XIX of 1850). 

Prefatory Note —An Apprentice is a person bound in the form of law to a master, to 
learn from him his art, tiade, or business, and to serve him during the time of his apprentice- 
ship f I Black Com. 426 , 2 Kent 211 ; Altemus v. Ely, 3 Raw le (Pa) 307.] 

Appienticcship is a contract by which one peison who understands some art, trade, or 
business, and is called the master, undertakes to teach the same to another person, commonly 
a minor, and called the appi entice, who, on his part, is bound to serve the tnaster, during a 
definite pel iod of time, in such art, trade, or business The teim “apprenticeship" is also 
used to denote the teini during which an apprentice is to serve (Pardessiis, Droit Comm, 
n. 34 ) 

A contract of apprenticeship is not invalid because the master to whom the appi entice 
is bound is a coiporation. [(1891) 1 Q.B. 75.] 

At common law, an infant may bind himself apprentice bj indentuie, betau®c it is foi 
his benefit. [5 M & S 257, 5 D. & R 339 ] But this contract, on account of its liability to 
abuse, has been regulated by statute, and is not binding upon the irfant unlese entered 
into by him with the consent of the parent or guardian. 

To be binding on the apprentice, the contract must be made as prescribed by statute 

Education is necessary for an infant. What particular kind of education is necessary 
is a matter that is settled having regard to the infantas inclinations, state of mind and condi- 
tion in life Therefoie, where an infant executes an apprenticeship deed by which lie 
rovcnanls to pay a ccitain picmium, and it IS found that the arrangement is piovidenl and 
proper and beneficial for him and that the premium is fair and reasonable, and that uistnic- 
tioii has been given under the deed, it is held that he is liable to pay the piemium, as being a 
necessary, and the fact that heenteis into a coxenant for the payment of it docs not prevent 
his being liable. [IValicr v Everard (1881) 2 Q 13. 369 ] 

A conliacl of apprenticeship is geneially to be regarded as for the benefit of an infant, 
and, theieforq, he may make a legal binding contract of apprenticeship, under conditions laid 
down by this Act \R v St.Petroj!, 4T.R, 196] If he could not do so, he could not be 
bound al all, for a father has no common law authority to bind his infant son as an apprentice 
w'lthout his consent, f R. v. Arnesby, 3 B. & Aid 584 ] 

The contract of apprenticeship need not specify the particular ti adi to be lauqht, but 
it IS sufficient if it be a contract to teach such manual occupation or branch of business as 
shall be found best suited to the tieimis or capacity of the appi entice \Poiuler v ffollenheck, 
9Baib. (NY) 309, People c Pillow, 1 Sandf (N.Y.) 672 j 

A contract of apprenticeship, of hiring and service, may be beneficial to an infant, and 
would, generally speaking, be binding upon him, and may be made even with liis own fathei 
01 mother, [R v. Chilhsford,A B & C 94] Such a contract would subject him to the 
statutable regulations applicable to masters and servants, although he might not be liable 
to any action upon the c ontract For if au infant of five years of age or otlier person who 
IS non potens in cot pore, be retained and serve in the best manner he can Ins master must 
pay him his wages fScc Phillips v Tones, 1 A K R .333. | 

Difficult questions sonietiincs aiise w'hctliei or not an agi cement of hii ing and seivice, 
of an infant is so beneficial as to be bnidina upon him It is impossible to fiame a deed 
between a mastei and an apprentice in which some stipulations are not in favour of the 
master When any stipulation is lehcd upon by the intant as being unfaii to him, it is the 
duly of the Court to decide on the consliuclion of the whole coiitiact, and then to say 
whether, as a whole, it is clearly and manifestly for the benefit of the infant. The question 
is whether the agreement taken as a whole IS so much to the detriment of the infant as to 
render it uiifaii that he should he bound by his agi cement. If there is any stipulation such as 
to make the wliole contiact an imfaii one, then the whole contract is void \Corn v, Matiheivs 
(1893) 1 0 B 310. See also (1894 ) 2 Q B 65, (1894) 2 Q B. 482.] 

The duties of the master are to msliucl the apprentice by teaching him the knowledge 
of the art which he has undertaken to teach him, though lie will be excused for not making 
a good workman if the apprentice is incapable of learning the trade, the burden of proving 
which is on the master. \Bar<jerv Caldioell,2 Dana (Ky.) 1.11 ; C/oiicy v OncmuH, 18 N 
C 402] He ought to watch over the conduct of the appicnlice, giving him prudent advice 
and showing him a good exanijile, and fulfilling low'aids him the duties of a father, as m his 
characlei of master he stands in loco parentis He is also lequired to fulfil all the covenants 
he has entered into by the contiact. He must not abuse his authority, either by bad treat- 
ment or by employing his apprentice in menial employments wholly unconnected with the 
business he has to learn, or in anv bcivice which IS immoral or contrary to law. [4 Dark & 
F. 234; Hallv. Gardner, I Ifass 172] but may correct him with moderation for negligence 
and misbehaviour \Com. v Baird, 1 Ashm (Pa ) 267: 4 Keb. 661, pi. SO; People v. Sniff en, 

1 Wheel. Cr Cas. (N.Y ) 502 ] 

An appi entice is bound to obey his master in all his lawful commands, take caie of his 
property, and promote his interest, endeavour to learn his trade or business, and perform all 
the conditions of his contract not contrary to law, ' He must not leave his master's service 
during the terms of his apprenticeship. [James v. Le Roy. 6 Johns. (N.Y.) 274, Coffin m 
B assett, 2 Pick. (Mass.) 357.] 
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Apprenticeship is a relation which cannot be assigned at common lav though j f under 

such an assignment the apprentice continue with his new master, with the consent of all the 
partiesandhisown.it will be construed as a continuation of the old api>icnticc«hii>. 
BoMvier’s Law Dictionary, Tit. "Apprentice".] 

CONTENTS. 


Sections. 

Preamble. 

t. Apprenticing of child between ten and 
eighteen years old. 

2 E\idencc of age in questions as to 
right to service. 

3. Powers of Magistrate or justice acting 
for orphans, etc. 

4. Apprenticing of child bi ought up by 
public charity, 

5. Apprenticing of such boy in sea ser- 
vice. 

6. Appienticing of such boy in ship of 
the East India Company. 

7. Who to be agent of master of appren- 
tice serving in ship. 

8. Form and contents of contract of 
apprenticeship. 

9. SiOTalures to contract. 

10. Contract not valid unless executed as 
pi escribed and deposited. 

11. Alteration of terms of service and 
termination of contract. 

12. Assignment of apprentice to new 
master. 

13. Powers of Magistrate in case of 
complaint by apprentice against master. 


Sections. 

14 Powers of nwdti tn his agent lo 
cha.stise appientu’c. 

Liability of ma.stci or agoni for as- 
sault, etc. 

15. Power of Magistrate in case uf com- 
plaint by mastei against apprentice. 

16. Cancclmeiit of contract for mi.sron- 
ducl of appi entice. 

17. .‘\ppioprialion of sum lecovercd for 
appicnticc on cancelmcnt of contract. 

18. Limitation of complaint of mastci 
against apprentice. 

19. Effect of death of ma'-ter during 
apprenticeship. 

20. Offer to be certifn-d on original con- 
tract and copies 

21. Maintenance of apprentice whose 
mastci dies. 

22. Effect of msdhency of mastci during 
appienticeship, 

23. Persons amenable to jiiii.sdirtimi of 
Magistrates’ Courts. 

24. Appeal Irom oidcrs oi Mtilass.il 
Magistrate. 

25. Tnlcrprclation of ti'ims, 

SciiFJUJLEs A and 13, 


THE APPRENTICES ACT (XIX OF 1850).i 

\1Hh April 

Concerning the binding of Apprentices, 

For better enabling children, any especially orphans and jioor child: en 
brought up by public charity, to loarii tradc.s. ciafts 
Preamble employments, by which, when they come to full 

age, they may gam a livelihood ; It js enacted as follows : - 


Leg. Ref. 

Short title, “The 'Apprentices Act, 1850” 
sVe the Indian Short Titles Act, 1897 (XTV 
of 1897). 

This Act has been declared to be in force 
in the whole of British India, except as 
legaids the Scheduled Distnets, by the Laws 
Local Extent Act, 1874 (XV of 1874), S 3. 

It has been declared m force in Uppci 
Buima generally (except the Shan States) 
by the Burma Laws Act, 1898 (XIII of 
1898), Bur. Code, Vol. I 

It has been declared, by notification under 
S. 3 (o) of the Scheduled Districts Act, 
1874 (XIV of 1874), to be in force in the 
following Scheduled Districts, namely:— 

Smdh .. 

West Jalpaiguri, the Western Duars, the 
Western Hills of Darjiling, the Darjiling 
Tarai, and the Damson Sub-division of the 
Darjiling District 

The Districts of Hazaribagh, Lohardaga 
(now the Ranchi District, see (Calcutta 
Gazette, 1899, Ft. I, p. 44), and Manbhum; 


See GazeUe of India, 1880, J'l. 1, p, 672. 
Ditto 1881, Ft. T, p. 74. 
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1. Any child, above the age of ten, and under the age of eighteen years, 
. r , . , , may be bound apprentice by his or her lather or guar- 
“y O' employmfflt, for 

* such term as is set forth in the contract of apprentice- 

ship, not exceeding seven yeais, so that it be not prolonged beyond the time 
when such child shall be of the full age of twenty-one years, or, in the case of 
a female, beyond the time of her marriage. 

2. The age set forth in the contracts shall be 
Evidence of age m ques- evidence of the age of the child, in all questions which 
tions as to right to service arise as to the light of the master to the continuance 
of the service. 

3. Any Magistrate oi Justice of the Peace may act with all the powers of 

a guardian under the Act, on behalf of any orphan, or 
Powers of Magistrate or pQQj. abandoned by its parents, or of any child 
Justice ucluig for orphans, J any other Magistrate, of 

vagrancy, or the commission of any petty offence. 

4. An orphan or poor child, brought up by any public charity, may be 

bound apprentice by the governors, directors or mana- 

broffi5w|uk°lcch£ilj 

5. [Apprenticing of such boy in sea service.] Rep, by Act XXI of 1923, 

6. [Apprenticing of such boy in ship of the East India Company.] Rep. by 
the Repealing Act, IS'lO (XIV of 1870) . 

7. [Who to he agent of master of apprentice serving i» ship.] Rep. by Act 
XXI of 1923. 


Leg Ref 

and Paigana Dhalbhum and the Kolhan in 
the District of Smgbhum 
The Scheduled portion of the Mirrapiii 
District 

Jaunsar Bawar 

The Districts of Hazara, Peshawai, Kohat, 
Baniiii, Dora Ismail Klian and Dcia Ghazi 
Khan [Portions of the District'! of Hazara. 
Bannn, Dera Ismail Khan and Dora Ghazi 
Khan and the Districts of Peshaivar and 
Kohat now form the North-West Frontio 
Province, sec Gazette of India, 1901, Pt 1, 
p. ?SI, and ibid., 1902, Pi I , p. ^5; bnf 
iii appliiotion has been barred in that part 
of the Hazara District known as Uppci 
Tanawal, by the Hazara (Upper Taiumal) 
Regulation {II of 1900, 5 . 3), Punjab and 
N.-W. Code] 

The Scheduled Districts of the Central 
Provinces 

The Scheduled Districts m Ganjam and 
Vizagapatam 
The District of Sylhct 
The rest of Assam (except the North 
Lushai Hills) 

It has been extended, by notification under 
S S of the last-mentioned Act, to the fol- 
lowing Scheduled Districts, namely.— 
Kuraaon and Garhwal 
The Tarai of the Province of Agra 
It has been declared, by notification under 
S. 3 (6) of the same Act, not to be in 
force in the Scheduled Districts of Lahaul, 
See Gazette of India, 1886, Pt. I, p. 301. 
Instruments of apprenticeship executed 


Sec Gazette of India, 1881, Pt. I, p. 504. 

Ditto 1879, Pi. I, p 383. 

Ditto 1879, Pt. I, p 382. 


Ditto 

1880, 

PI. 

I, p. 

48 

1 )ilto 

1879, 

Pt. 

J, P. 

771. 

Ditto 

1898, 

Pt. 

L p. 

870. 

Ditto 

1879, 

Pt 

I, p. 

631. 

Ditto 

1897, 

Pt. 

I, p. 

299. 


See Gazette of India, 1876, Pt. I, p. 606 
Ditto 18(76, Pt. I, p. SOS 

by a Magistrate under this Act, or by which 
a person is apprenticed by or at the charge 
of a public charily, are exempted from 
stamp duty by the Stamp Act, 1899 (IT of 
1899), Sch, I, Art, No. 9, 
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[S. 3 


Conti act nol valid unless 
essential as pi escribed and 
deposited. 

Copies to be given to 
parties. 


8. Every contract of apprenticeship shall be in writin.Lr, according; to the 

., , . form given in the schedule (A) annexnl to Ihis Ad, 

0^ to tfe I.ke cftccl, which shall sc. forth .he cnrli- 
ttons agreed upon, particularly file age nl 

the apprentice, the tcim for which he is bound, and whai lie i"^ to bo taught. 

9. Every such contract shall be signed by the person to whom tin- aiipn-n- 

c‘ 4. ^ , ticc is bound, and by the person by wliniv be is bound, 

Signatures to contract. (,y the apprentice, when he .s r.f Iho a"e <,f f„..r 

teen years or more at the time of binding; but when the apprentice is houml b\ 
the governors, directors or managers of a public chanl}. the .signaUiie of two 
of them, or of their secretary or officer shall be snfficicnl rm behair of iht 
persons binding the apprentice. 

10. No such contiact shall be valid unless it be execiiU'u ni tiif inannei 

afoiesaid. nor imtil it has been deiio.Mled in the oiVice 
of the Chief Magistrate of ibeplan'oi ili^lncl wlier*' 
it has been executed ' | ; and ilie [u'l 

son in whose office any such cmUiad is dopoMU'd 
shall give to each of the panics a < opy llieivof, ( cililh 
ed under his hand, winch ccililied (.opics sliall In- 

leccived as evidence of the contract, without formal proof of iht- h.indwriting 
of the Magistrate 2 ['- i ♦] 

11. The terms of service may be changed at any lime iliiring ibe aiiprcn- 

.. liceship, or the conliacl may lie detei mined, Vfitli the 

s.rvic?«d tc4tai“u of 1"- 

contract. sonal lepreseiilatives, and with the eonhcnt ot the 

apprentice if he is above the age ol fouileon \ vais: 
Provided that the changes agreed to or the iciminalion of tho <'<mlrari 
shall be expressed in writing on the original contract, with the signatm <■ of th'’ 
proper parties according to section 3[9] of this Act; and the niagistialv Sj” 
* *] shall thereupon make under his hand coircsponding ondoi^-cnicnK on 

the office copies, which shall be brought to him at the same tinu foi that pm po.se 

12. The master of any apprentice bound under this Act may, with the 

Assignment of apprentice by whom lie W.ls bound, and 

to new master with the consent of the apprentice if lu* is abovf tlu* 

age of fourteen years, assign such ajtpicnlice to any 
other person, who is willing to take him for the residue of his appivuticc.sliip, 
and subject to the conditions thereof: Provided that such pcisou shall b\ 
endorsement under his own hand on the contract, dodare his , acceptance of .stub 
apprentice, and acknowledge himself bound by the agreeuieiils and covnant.'. 
therein mentioned, to be peiformed on the pari of tlu* ma.stci, and that tin* 
consent of the other parlies aforesaid shall be expressed in wilting on tlu* srnm*, 
and signed by them respectively : And every such .assignment shall bt* (M*t titled 
on the office copies of the contract undei the hand of the Magi.stiale Ul ■ 

I according to the form given in Schedule (I>) annexed lo tln.s Act 

13. Upon complaint made lo any Magistrate in the said territories, Ia ot 

Powers of Magistrate in “3’ aPlfcnlic; limiiiil iin.lcr (liis Ad', «f 

case of complamt by ap- or neglect lo provide for him, or to t<*ach him 

prentice again bi master according to the conliacl of appientieeship, or ot 
, , L , , or other ill'licalineiU hy liis mastei , 01 hy the 

ag^t under whom he shall have been placed by his master, the Magistrate may 

1 Thf. wnrrt . omillccl by Art MX I (if 102.?. 

hn.JA, lu ’ appientjcc is 2 The words “01 UveisIniiiL. Ofllrei” ii, 

bound to the sea service, m the office of the Ss 10 to 12 weie on u C if, J 

Se'Sfof sSL u c " V'*‘^ •’^I’l'Mituted fo, tlu 
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summon the master or his agent, as the case may be, if he shall be within his 
jurisdiction, to appear before him at a reasonable time, to be stated in the 
summons, to answer the complaint , 

and at such time, whether the master or his agent be present or not 
(service of the summons being proved), may examine into the matter of the 
complaint; and, upon proof thereof, may cancel the contract of apprenticeship, 
and assess upon the offender, whether he shall be the master or his agent, a 
reasonable sum for behoof of the apprentice, not exceeding four times the 
amount of the premium paid upon the binding, or if no premium, or a less pre- 
mium than fifty rupees was paid, not exceeding two hundred rupees ; 

and, if the offender shall not pay the sum so assessed, may levy the same 
by distress and sale of his goods and chattels, and, if the offender shall not be 
the master but his agent, by distress and sale of the goods and chattels of the 
master also. 


ajjcnt to chastise apprentice. 

I, lability ol mastei 
agent for assault, etc. 


14 No contract of apprenticeship shall be cancelled, nor shall any master 
or his agent to liable to any criminal proceeding, on 
account of such moderate chastisement for misbe- 

" ” haviour given to any apprentice by his master or the 

agent of his master, as may lawfully be given by a 
father to his child; and the provision for enabling the 
contract of apprenticeship to be cancelled shall not bar any criminal proceeding 
against any master or his agent for an assault or other offence committed 
against his apprentice, for which he would be liable to be punished had it been 
against his child, whether or not any proceedings be taken for cancelling the 
contract of apprenticeship. 

15 Upon complaint made to any Magistrate, by or on behalf of the master 

of any apprentice bound to him under this Act, of 
Power of Magistrate m ^ny ill-behaviour of such apprentice, or if such 
SSn°tapp«nTce?^ apprentice shall have absconded, the Magistrate 

may issue his wairant for appiehending such 
apprentice, and may hear and deteimine the complaint, and punish the offendet 
by an oider for keeping the offender, if a boy, in confinement in any debtor’s 
prison or othei suitable place, not being a criminal gaol, for any time noi 
exceeding one month, of which one week may be in solitary confinement, during 
which time such allowance shall be made for his subsistence by the master or 
his agent as the Magisti ale shall order; and, if the offender be a boy of not 
more than fouUeen years of age, may order him to be privately whipped ; or, if 
the offender be a girl, or in the case of any boy, the Magistrate deem any such 
punishment unfit, he may pass an order empowering the mastei of the 
apprentice or his agent to keep the offender in close confinement in his own 
house, or on board the vessel to which he belongs, upon bread and water, or 
such other plain food as may be given without injury to the health of the 
apprentice, for a period not exceeding one month. 


Notes. 

Sec 14 — It IS conceived, notwithstand- 
ing passages which may be found in the 
books apparently to the contiaiy that no 
mastei would be justified by the law of 
England even m model ately chastising a 
hiicd servant of full age for dereliction of 
duty, and that where the books speak of a 
master being justified in moderately chas- 
tising his servant or apprentice, they must 
be taken to apply only to the case of a .ser- 
vant or apprentice under age; and the only 


civil remedies a master has for idleness, dis- 
obedience or other deieliction of duly, or 
breach of contract on the part of a servant 
are, to bring an action against him, or, as 
Puffciidorf expressed it, "to expel the lazy 
di(>ne from his family, and leave him to his 
own beggarly condition". The circumstan- 
ces which justify the discharge of a ser- 
vant will also sometimes justify the non- 
payment of his wages. (S‘ee Smith's 
Ma.stei and Servant, Sth Ed. , p. 107 ) 
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!S. 16 


Limitation 
of master against appren- 
tice; 


16. Upon conipIi.int oJ f/.lfnl nnd r<^.cated ill-behaviour on the part the 

appientice, and on the demand ot the master, the 
Cancclraent of contiart Magistrate may order the contract of apprenliceship 
for misconduct of appren- to be cancelled, whether or not the charge is pioyud; 

only with the consent of the appi entire and of his 
father or guardian, if the chai ge is not proved ; and such cancelling .shall he with 
or without refund of the whole or part of any prcmiunnhat may lm\e hern paid 
to the master on binding such apprenttce,as to the Magistrate seems tit 
sideration of the case ; and all sums so refunded shall he apjihed nndci the 
direction of the Magistrate for behoof of the apprentice. 

17. The Magistrate may order any sum iccovered lor behoof oi the 

apprentice on cancelling the contract to lie eitnei l;nd 
Appropriation of sum le- out in binding him to anothci master, oi othensise 
covered for apprentice on {jenefit. or to be paid to the petsim hy whom 

cancelment of contract. premium Was paid when he was l)Olind apprentice. 

18. No Magistrate shall entei tain a complaint on the pntlof a maslei 

against an apprentice under this Act unless it he 
brought within one month at lei the cause of com- 
of complaint pjamt arose, or. if ihc cau.se of amiplamt aio.se on 
rainst aooren- j^Q^rd ship during a voyage, within one moniji aftn 
the arrival thereof at a port oi place iii tin* said tern* 
tones, and no Magistrate shall entertain a complaint on the ijart ol an ap- 
prentice against his master or the agent of his master under thi.s Art unless itbc 
brought within three months after the cause of complaint aio.M'.or, it the cause 
of complaint aro.se on board .sliiii during a vo)age, 

of apprentice against within three month.s after the ainval tln-ri-of at a pmt 

or place m the said tcrriloric.s, 

19. Tf the mastei of any apprentice shall die before the end of the appicii- 

ticcship, the contract of apprentirc.sliip shall he 
Effect of death of niastei thereby determined ; and a piopoitionatc part, lonc- 
dunng apprenticeship, Spending to the unexpired portion of lliu let in of any 
premium, which shall have been paid to such master on the Inndujg ol the ap- 
prentice to him, shall be returned by the executors or ailministratora out of the 
estate of the deceased to the person or persons who shall have paid the same ; 
unless the executors or administiators of the dccea.scd mastei shall ooiilimie 
the business in which such apprentice shall have Iieen 
Offer by representative of employed, and shall, within thu-e months from the 
master to continue appreii 

keep the appientice on the teims of the migtiial 
contiact; in which case the estate of the deceased shall he <hscliargi*d fioni all 
liabilities on account of such premium. 

20. If such offer to keep the apprentice shall be made a.s afore.said, the 

same shall be fully cxpres.scd and ccitUied by tin* cxe- 
Offer to be certified on (jmois i[or] admimstratois on the original contiact 
ongmal contact and copta. app,ei,ic'esh,p, and albo on the, nlAce wi.ivR lltvcof, 
by the Magistrate s[^ ^ '*] and the apprentice shall be bound to the 

executors or administrators so keeping him foi the remaining toim of Ins 
apprenticeship, 

21. Any apprentice bound under this Act, whose master .shall die during 

the apprenticeship, shall be entitled to maintenance 
, apprentice i or three months from and after the death of his 

* ^"^le^^o served" master, out of the assets left by him : Provided that 
during such three months such apprentice shall eon- 


tice to continue t( 


Leg Ref. 

1 The word “or" was substituted for the 
word "and" by the Amending Act, 1891 


(XII of 1891). 

2 The woids “or Kegistermg OflietT'' were 
pBoitted by Act XXI of 1923, 
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tiniie to live with, and serve as an apprentice, the executors or administrators 
of such master, or such person as they appoint. 

22. The apprentice of any person against whom a commission of bank- 

ruptcy shall be issued, or who shall be adjudged to 
Effect of insolvency of have committed an act of insolvency, during the ap- 
raasier during apprentice- preniiceship, shall be discharged from all obligation 
under the contract of apprenticeship, and, if any pre- 
mium was paid on binding him as an apprentice, he or a person by whom he 
was bound shall be entitled to claim the amount thereof as a debt against the 
estate of the bankrupt or insolvent^. 

23. For the purposes of this Act all British subjects, wherever or of what- 

ever parents bom, as well as other persons in 
_ Persons amenable to 2[British India] without the towns of Calcutta and 
Jurisdiction of Magisirales j^^dras and the town and island of Bombay, shall be 
amenable to the jurisdiction of the Courts and 
2 [Magistrates of British India], 

24. An appeal shall lie from any order passed by any Magistrate without 

the said towns and island to the Court of Session to 
Appeal from orders of which such Magistrate is subordinate, provided the 
Mufassal Magistrates. appeal is made within one month from the date of 
the order, 

25. In this Act the words “master”, “owner”, “person”, and the pronoun 

“he” shall be understood to include several persons 
Interpretation of terms. jg Qjjg person, and females as well as males, 

and bodies corporate as well as individuals, unless there is something in the 
context repugnant to such constiuction. 

SCHEDULE A. 

Form oi- Ai.keimeni 

This agreement made the day of in the year 

between A B. of ,and C. D. of witnesseth that the 

said .^.5., doth this day bind E. F , z boy (or girl) of the age of years 

completed, son (or daughter) of the said A. B. (or otherwise describing the relation 
m which B and £. F. stand), to dwell with and serve the said C P , as an appren- 
tice, from this day forth for years (in the case of a nil add, or until the 

time of her marriage, which shall first happen), during all which tcim the said appicntice 
shall duly and faithfully serve the said C /.), according to Ills (or her) skill and ability 
in all lawful business, and demean and behave himselt (or herself) honestly, orderly and 
obed.ently, in all things, towards the said C D and his (or hci) family And the said C 
D for himself (or herself) and Ins (or her) executors and administrators, in consideiation 
[of the premium or sum of paid by the said A. B. 

If there ii fw previmm to the said C , the leceipt whcieof the said C.D hereby 
the words between brackets acknowledges, ar.dj of the faithful service of the said £ F., 
may be omitted doth covenant and agree with the said A B., his (or her) 

executors and administrators, that he (oi she) will teach or 
cause to be taught to the said £ F , in the best way and manner that he (or sne) can, the 
trade (craft or employment) of a during the said term, and will also, during 

the said term, find and allow unto the said apprentice good, wholesome and sufficient food, 
clothes, lodging, washing, and all other things necessary, fit and reasonable foi an appren- 
tice. (and further, here insert and special covenants). 


Leg. Ref. 

’ C/ the Bankrapt Law Consolidation 
ha, 1849 (12 & 13 Vict , c. 106), S. 170. 

2 Substituted by Older in Council, 1937. 

SCHEDULE A. 

-• Supply of Foon, Clothes and Lodging — 
At comnvin law the duty of a master or 
mistress to supply food and other neces- 
saries to their servants, and apprentices 
arises solely fiom a contract, either express 
or implied, on their part to do so. And the 
omission to perform this duty was formerly 
merely a breach of contract, for which they 
were civilly, but not criminally, liable, ex- 


cept in the case of a poison of tender years. 
But at a meeting of all the Judges (except 
Lord Kenyon and Rooke, J . ) , held 2Sth Feb- 
ruary, 1802, the general opinion was, that it 
was indictable as a misdemeanor to refuse or 
neglect to provide sufficient food, bedding, 
etc , to any infant of tender years unable to 
provide for and take care of itself (whetlier 
the such infant were child, apprentice or 
servant), whom a man was obliged by duty 
or contract to provide for, so as thereby to 
injure its health. {See Friends’ case, Russ, 
and Ry, C. C. 20, Smith’s Master and Sei- 
vant, Sth Ed., p. 190). 
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liMvittiess \vliCiCorilJi;i.artiC‘'[uvcln;it;tuilu^(.l Hifir Hand' ami .t;ai. lii. da: ami 
year above \vritteii. 


A.r.. 





SCHKDULK C. 

I'URil 01' OuDMt OF AssIGNWKM. 

{'lobe endorsed on the Agreement.) 

Ee It known to all men tliat on the day m 

m the year personally appealed before L. II.. M.ifnMatc ol 

C.D , of with E.P , hib (oi her) appi entiri' ,md / A' , o i 

and desired that the agreement of apprenticeship wheicby the said H.l' , w.i* ItMiiml to the 
said C.D. might be assigned and made over to the saidJ K.. and the >'aid (ill, liaviii", 'latw- 
fied himself, by personal examination of the said E.F , and by other lay, f iil way s and im'.ni-,, 
that such assignment is for the benefit of the said E F , and is made witli tin fnii.t nt oi (tin 
said £./*., and of) all perhoiis loiiicnf flKicnuto by hiii 
//■ E.F. ij not above the is icqmred, doth allow such absi'-iimenl , and tht- eoniMct of 
age of fourteen years, the apprenticeship whereby the stud /i F vsiu -ni the ft.iy 

words between bratkets may of _ ui the yam boiiml to tlm aid f /has 

beomitfed. an apprentice to learn the tiade tciaj I nr rmi/loyim'iil » 'd.i 

shall hcnccfoith cndtiie, mitn the end o! (he aid tmiii, 
as if the said J K. had been oiigmally parly to the said deed, and had eAiriiu d tlm imii', m 
the place and stead of the said and shall be bound, foi burn'll! {oi I'vi a if), ltl^ (m 
her) executors or administrators, to fulfil the covenants liy the said ( .11. ft. be pm rMiiiinl, 
and said E.F shall henceforth be bound unto the said ./.A'„ in like m.umei ,e he (m .iiey v\a 
by the said agreement bound unto the said C.D. 

C.D EF. '.A. 

In witness whereof the said C.D., E.F., and /.A’., lia\e heirtiutu M'f then b.iiid buoii 
me the day and year above written 


(t.ll., \iiit<i.'tiji(e 


!1?HE ARBITRATION ACT (IX OF 1899). ^ 


Year. 


No. 


Short title 


How icpcnledot nihiiwi e .iiiM-ital In 
lel!i^lalUlTI 


1899 


IX 


The Indian Arbitration Act, 
1899. 


.S 3 lep. in 111 , Art \ II t.i 
S. 23 (as to Lowei Ihiima) ,im> , \i i ' I 
of 1901), S. 47. 

S 4 (A) am, (in U.l' ) I .1' \i| I ,,i I'lij 
Application iC'trieh d in (Ihini.tltj I’li" 
Act] 01191] 

S. 2— Am. Act XX,\ \ 1 1 1 oi lojo 
S. 23 (1)— Am. Ael X I ol IV.i. 


Prefatory Note.-THh lNW\NARBnR,\noN An has been (It iiiMi „i, thr lin.., .,i i!-. 
English Arbitration Act of 1889 and was the outcome of certain teiiie.ciiilli,,.,'^ ...mld 
from the Chambers ol Commerce at Rangoon, Kaiadu and Cawniir.rr The inum.sd tlni 
made was circulated for opinion and elicited veiy general support fiom all im lmlin',- flu, 
Bengal, Madras and Bombay Uiambeis of Commerce, the llengal Xafion.il ( Inuibri ol 
Commerce, and the British Indian Associalioti. The case for legishtion was h.^Jl upon the 
inadequacy of the then existing law. The provisions of the subject wlurh pno to the 
prcsentActwereto be foundin the ^nlract and SpecTic Relief Arts aiijoimted to thi.. 
that If a person who had contacted to lefer to arbitration any dispute th.at migltt an c 
between him and another, icf uses to do so, liis contract will be abu to his al t™ 
bnngmg a suit in lespecL ol the matter which he origiually a-oeed s.j to refe r The s^^^ 


Leg Ref. 

1 Foi Statement of Obiects and Reasons, 
sec G^aset/e of India, 1898, Pi. V, p. 286; 
for Report oi Select Committee, pee ibid., 


1899, J’t V. ]). 31; foi Proceedings in 
C(3xmcil, see ihtd., 1898, Pi. VI, p. 366; and 
ibid , 1899, 'Pt. VI, pp. 17; 52 and W. 
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provisions were, however, of a negative kind and luefifective in practice, for the recalcituut 
party has, as a rule, only to remain inactive in order to be beyond the reach of the othci 
party. The Code of Civil Procedure no doubt aimed at what was required, but the sections 
111 point were defective in that (1) thej were held to apply only to disputes which had arisen 
at the time of the agreement to refer, and not to dispute which might arise in the future and 
(2) they requiicd the agi cement to refei either to name the particular arbitrator or to leave 
the Court to appoint one. The first of these defects had been to some extent removed by a 
Full Bench ruling of the Bombay High Court delivered just before the passing of the present 
Act in thtc&stolfasulbhoyMethalCAimyv The Bombay and Fersian Steam Navigation 
Company, Ltd., (20 B. 232), in which it was held that the Code applied to futine disputes also, 
but the second defect lematncd, with the result, that the case of an agreement to lefer, foi 
example, to the arbitiation of a person to be nominated by the Bengal Chamber of Com- 
merce, was apprently unprovided for. Moieover it was then uncertain whether the other 
High Courts would follow the Bombay Judges, who had expressed that the provisions of 
Chapter XXXVIf of the Code required revision in view of the many conflicting decisions 
found regarding them in the Law Reports. To remedy these defects the present Act svas 
passed. 

THE ARBITRATION ACT (IX OF 1899). 

[3rd March, 1899, 

A/t All to amend the Law reJaiiny to Arhiration, 

Whereas it is expedient to amend the law relating to arbitration by 
agreement without the intervention of a Court of Justice; It is hereby enacted 
as follows:— 

Short title, extent and 1 . ( 1 ) This Act may be called The Indian 
commencement Arbitration Act, 1899 ; 

(2) It extends to the whole of British India, and 

(3) It shall come into force on the first day ot Jul>, 1899. 

Notes. Kang 8 A Court has very lunited juris- 

Sep. 1: ScopiioifTHEAcT— Generai.— Tlic diction to review awaids passed by arbitra- 
Act is an independent enactment, and has no tors The nature of the jurisdiction of the 
uinncclion with lules i elating to appeals Couit is nut that of a Court of appeal le- 
mider C P. Code. 1 Rang 6bl This viewing the decision of an inferior Court, 
is an amending Act and must be construed 122 1 C. 516 A reference to arbitration 
stiictly. 43 B 809. Sec aho 1934 Smd deprives a paitj of his right to resort to 
29 Even Arbitration Courts must act the oiduiary tiibniuls, and it must be stmlly 
according to the principles oj natiiial justice ioinlmed, muie so agamst the party who is 
and not dclibciately refuse a hearing or take icspoiisible lor the ideicuce bemg drawn 
evidence fiom one side behind the back ol up in a pai titular manner 148 i C. 977^ 
the other. 64 [ C 700 Though aibitra- 1934 bind 29 , 43 liom 809. A clause m a 
tois aie not hound by technical lules ol uniliact pioviduig foi leference to arbitra 
evidence they arc neveitheless expected to lion does not oust jurisdiction of Court oi 
conform to the fundamental rules of evi- make it obligatory on plaintill to submit to 
dcncc and pruccduic {Ibid ) 11 Mys. L J aibitralioii befoic going to Couit. The 
3(10=39 Mys. H. C R SI, Private only etfecl ol sudi a clause is that if a suit 
inqunics behind the hicks of pailies by is brought, the defendant may apply for a 
arbitratois is against the ordmaiy rules ol stay oi tlic suit 142 J C. 351=33 P.L.R. 
justice. 1934 Pat. 550 Statement of 1020=1933 Lah 79. An aibitration clause 
arbitiatois as to what transpiics bcfoiethem can be incoiporated into a contract by le- 
— Conclusivcness of. See 17 L. W. 648= fcicnce 27 S. L R 159=140 1. C. 626= 
75 I. C. 850=19^ Mad 274. The Indian 1933 Sitid 75. Such a clause m a contract 
law as to arbitiation is melcvant whcie llie will be binding on an assignee if the subject 
paities agieed in lefeirmg to an aibitration mattei of rcleieiK'o is capable of assign- 
tn be Ixiuml by English laio and procedure, ment. (Ibid ) It is clear law that it is 
15 W. 496=43 M.L J 422 (P.C.), Quc.s- not necessary that theie should be the signa- 
lions of Jact and law upon which the juris- lines of both parties to a written submission, 
diction oi the aibitratois depends arc loi A doeument signed by one party and accepted 
(he Courts. 44 All. 4/2, An application by the other party is enough, for the pm- 
to Couit to appoint fresh aibitratois amounts poses ol the Arbitiation Act, to constitute a 
to an abandonment of the picvious proceed- submission. 61 Cal, 702=1934 Cal. 796= 
mgs 46 Bom. 854. The provisions of llio 38 C.W.N. 737. As to validity of oral 
C P Code, as to joiiidci of claims cannot submission to arbitiation, see 36 Bom. L. R. 
he stiicLly applied to aibiliation proceedings. 47=1934 Bom, 79. A Court has junsdic- 
9 l.C. 712=4 S.L.R, 196. Judge cannot tion to enteitaiir aii application to file an 
put himself in the position of arbitrator award oi enforce it as a deciee only if it has 
‘without the consent of th* parties. 1930 jmisdiefiou to enteitain a suit the subject 
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2. Subject to the provisions of section 28, this Act shaU_ apply only in cases 

wheie, if the subject-matter submitted to arbitration 
Application weic the subject of a suit the suit could, u hether with 

leave or otherwise, be instituted in a Presidency-town : 

Provided that the Local Government, ![’' ’*'] may, b) notilication in the 
local official Gazette, declare this Act applicable in any other local aiea2 as if it 
were a Presidency-town. 

3. The last thirty-seven words of section 21 of the Speciiic Relief Act, 

1877, and sections 523 to 526 of the Code ol Chvil 
Exclusion of certain en- Procedures shall not apply to any submission or 
actments m certain cases ^j-ijitration to which the provisions of the Act foi the 
where Act appl«.. , toe being apply : 

Provided that nothing in this Act shall affect any arbitration pending in a 
Presidency-town at the commencement of this Acl oi in any local area at the 
date of the application thereto of this Act as aforesaid, but shall apply to evciy 
aibitration commenced after the commencement of this Act or the (bate of the 

application thereof, as the case may be, under any agreement or orderjpreviou.sly 

* r ♦ + *j 

4. In this Act, unless there is anything repugnant 
m the subject or context,— 


made. 

Definitions. 


Leg, Ref. 

1 The words “with the pievious sanction of 
the Govemor-G^eral in Council” were 
omitted by Act XXXVIII of 1920, Pt, I. 

“ The Act has been declared applicable to 
the town of Kaiachi See Bombay Govern 
ment Gasette, 1899, Pt. I, p. 1127. 

8 See now C.? Code, V of 1908, Sch. 11, 
paras. 17 to 21. 

^ The 2nd proviso repealed by Act VII of 
1913. 

Notes. 

of which is the subject-matter submitted to 
arbitraton. 148 I C. 977=1934 Smd 29. 
See also 1934 Sind 183; 1935 Smd 228, 1934 
Inh 652 An arbitrator cannot abdicate his 
functions in favour of a third party. If the 
parties desire the arbitrator to take the opi- 
nion of the members of a panchayat, he can 
do so but he would act illegally if he under- 
times to be bound by the deasion of the 
panchayat and to give his award in accord- 
ance with the wishes of the panchayat 152 


1 

Act as amended bv U. P. Local Act, 
S. 2.— Under the 'Arbitraton Act as amended 
by the U. P. Local Act, in order to make 
the Act applicable, the parties themselves 
should agree that the arbitration proceed- 
ings should take place under the Arbitration 
Act. It is, therefore, necessary that there 
should be a specific reference m the agree- 
ment to the Indian Arbitration Act, and a 
mere reference to arbitration in general 
would not bring in the operation of the Act. 
1937 A L.J. 98=1937 A.W.R 52 

Sec. 2: ApmcABiLiTY of the Act —The 
Act does not apply to arbitrations in the 
course of litigation. 49 Cal. 608 See also 
38 C.W N. 648=1934 Cal 643 ; 60 C L J. 
173. But IS apphcable to suits which can be 
{pstituted at plaintift's option m a Presidency- 


town or elsewhcif IS l.C m- .37 P. R. 
1912. See o/w 8 .S.I. K, 107 -7 l.( . 

4 .S L R. 20--7 l.t: 50.3; J .S 1. R. lU 7 
I C 588. '‘Presidi'tuy /hwh," meaning of. 
56 Cal. 755=33 C.W N m A hills 
within the purview of .S. 2 irf thv Ailuti.i- 
lion Act only vChti* the sului’d-mattm in 
dispute IS of siiLh a natine as to be the suti 
joct of dispute m a 'I’lesideiicj tinvn, and 
not where the snhjeol-tnatter is not of .sueh 
a nature and the suit oould hi- tiled heeausi- 
thc defendant re.side.s then 1W7 A.L 1. 
98=1937 A W R 52 When a disimte le- 
latiiig to pioperty was letnred tu iirtuliii 
tion and it aiipcaied that oiilv a Muall por- 
tion of the piopcily was situated within the 
limits of the otiHinal jiirisda timi of tlie 
High Couit, ht'ld, that the leleieme was 
competent under S. 2 ot the Act thom*ii a 
suit could not be imiiulained on tlie Original 
Side without leave 31 C.W 208; .5(i 
M L.J 35=114 1 C. 818. The Art has 
been made applicable to Kara, hi .See Horn 
bay Gascite, im, Pi, J, p. 112. .Viv also 
1934 Lah 0S2; to Lahore only if specially 
mentioned in the agreement that it i-t to 
apply 145 I. C. 129- 193.3 Lah 173; 3.5 
P.L.R. 482=1934 Lah 6.52 1.52 l.C. 1,35. 
It is not accurate to say that tlic Arbitra- 
tion Act only applies to ailnlratum m a 
Presidency-town. Reading .S. 2 in con- 
junction with Cl 12 of the Letteis I’atiait 
It may be said generally that the Act applies 
to arbitrations which are njiiiiccted, eithei 
ai to the .subject-matter or as to the parties, 
with a Presidency-town. 36 Horn L. K, 
47=58 Bora 369=---1934 !3om. 79. As to 
applicability of the Act to rcfctcnccs to 
arbitration under the Companies Act, see 14 
Lah 249=141 f.C. 64 - 33 P.I..R, 1048- 
1933 Lah 44; 143 l.C. 435=1933 Pesh. 66. 
Where one of the parties to an arbitration 
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(a) “the Court" means, in the Presidency-towns, the High Court, and, 
elsewhere, the Court of the District Judge ; and 

[b) “submission," means a written agreement to submit present or 
future differences to arbitration, whether an arbitrator is named therein or not.i 


Leg Ref. 

^ The definition has been supplemented in 
U P. by U. P. Act (I of 1912) 

Notes. 

IS a corporation registered under the Com- 
panies Act, S 152 (3) of that Act applies 
and an award obtained by it may be filed 
under the provisions of the Arbitration Act. 
(1933 Lah 44 and 1933 Pat 49, Foil ). 1935 
Sind 228 An awaid made against a firm is 
executable against an individual partner 
thereof personally even though he has not 
received notice of the arbitration or of the 
filing of the awaid It is not necessary to 
give notice of the filing of an award made 
.under the Arbitration Act to the parties to 
the icfeicncc or to every number of a fiim 
who IS sought to be made liable 61 C L 
J. 5lS As to arbitrators fe^s, see 1933 
Smd 300 

Sec. 4 (a). — The District Court is 
specially described as the Arbitration Court 
under the Act 52 I C. 139=13 S.L R. 
23. Sec also 151 I.C. 860=1934 Pesh 103. 

Sec 4 (b) . — ^A submission is a written 
agreement signed by both parties to submit 
differences to arbitration; and this agreement 
may be collected from a series of documents 
even though connected by parol evidence 42 
A S2S; 53 A. 384, or contained in the bye- 
laws framed under Bombay Cotton Contract 
Act 32 Bom L R. 1451. One of the essential 
ingredients of a submission to aibitration is 
that the parties should intend to have the 
dispute referred determined quasi-judiciallj' 
If it is not to be so determined, the agree- 
ment is not a submission, nor the person 
■deciding it an arbitrator That is the dis- 
tinction between an agreement fov tubrnu.- 
sion to am arbitrator and an agreement to 
accept the deamn of a valuer or appraiser 
or of a lacing steward or of counsel for the 
parties. In these latter cases there is no 
anmtui arbitraiidi. 28 S L. R 223=1934 
'Smd 200. 

The term suhnUsion is construed very 
broadly Where a contract between the par- 
lies was subject to the rules and hyc-laws 
of an Association, which provided that dis- 
putes in relation to the contract should be 
refened to arbitration by two dusintcrcslcd 
persons, prcsciibcd the procedure provided 
for an appeal to the Boaid of Directors of 
the Association, and finally made provision 
for the awaid being filed m the High Court, 
a reference to arbitration under the bye-laws 
in question would amount to a submission 
as defined by S. 4 (fi) of the Act. 36 Bom. 
L.R 1005=1934 Bom 476, The require- 
ments of S 4 are duly complied with, if the 
submission is in writing and is binding on 
both the parties as their agreement or as the 
1-9 


equivalent in law to an agreement between 
them Their actual signatures are not 
essential 49 I C. 135; 32 C.W.N. 1101= 
56 C. 118 (dissenting from S3 C, 65) , See 
also 19 I C. 925=6 SLR 278; 1929 Sind 
83 But tee 61 C. 702=38 C W.N 737 
(Signatures of both parties necessary for 
validity of a wTittcn submission to arbitra- 
tion) When a party interested m the dis- 
pute does not j'om in making the reference 
the Court has no junsdiction to refer the 
dispute to arbitration. 1929 Lah ih The 
existence of a “dispute” is essential to the 
validity of a reference to arbitration under 
the terms of a contract. A dispute involves 
the assertion of a right by one party and its 
denial by the other. 64 I C. 798=33 C.L. 
J 545. See also Cal. 799; 46 CaJ. 534. 
Only matters m dispute between the parties 
to a litigation which affect private rights 
can be referred to arbitration. 72 I.C. 1016 
=1923 Nag. 112 Withholding of p.iyment 
is a 'dispute' between the parties. 46 Cal, 
534. But see 1931 B. 164, What amounts 
to submission to arbitration, see 33 C. 1237; 
.33 C. 1169 See aho 6 b L R 278 , 4 S. 
L R 14. The definition of submission in 
S 4 covers what is ordinarily teimed an 
arbitration clause as well as what is com- 
monly called a reference. 35 I C 536=10 
S L R. 1. See also 71 I C. 817=1924 Lah 
405 

Or^l SUBMISSION.— Award based on— Vali- 
dity of Sec 63 M L J 610; 1931 Pat 92 
“Submission” is, of course, defined as a sub- 
mission in wnluig and all the operative 
sections of the Act proceed on the assump- 
tion that It is in wilting But an oral sub- 
mu-sion is not iii terms prohibited by the 
Act An oral agreement to refer to arbitra- 
tion can therefore be proved and sued on. 
36 Bom L R 47=1934 Bom 79=150 I.C. 
478=58 13 369. 

What art. Submissions —Where an asso- 
ciation, at the instance of and on a claim by 
the members against another member, lays 
the matter bcfoie arbitrators and the latter 
member in his own Land and over his signa- 
ture sent an answer to the claim, the docu- 
ment constituted a written agreement to 
submit their diffcience to arbitrators witlnn 
S 4 (b) 43 All. 348 A policy of marine 

insurance provided, “all disputes must lie 
rcfcnccl to m England for settlement and 
no Icpal pioceedings shall be taken to enforce 
any claim except in _ England where the 
under-writers arc domiciled and cariy on 
business ” Held, that the clause amounted 
to a submission to arbitration. 26 Bom.L. 
R 224=80 I.C 523=1924 Bom. 381' A 
clause m a Bdl of lading that all disputes 
shall be settled by the British Cqnsul at/the 
port of destuiation is similar to a , submis- 
sion to arbitration IS S.L.R. 88. The 
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Submission to be irre- 5. A submission, unless a different intention is 
vocable except by leave of expressed therein, shall be irrevocable, except by leave 
Court. ot the Court. 


Notes. 

pi'tition (if comiiroiuise ir a siut fur accounts 
cuncuats to a subnussion to aibitration with- 
in the meaning of S, 4 71 1 C 817=1924 

L. 405. 

Wh.\T \KE XOl ‘SliUMlshlONt,’ 10 AKM'fKA- 
TiON —A document embodyng the terms of 
an agreement to refer to arbitration, which 
IS not signed by or on behalf of both parlies 
IS not a submission as defined m S. 4. 19 
I.C. 92S=b S.L.R. 278. Wnliiig amount- 
ing to a bond does not amount to a submis- 
sion to arbitration . 16 I . C . 861=6 S.L.R 

89. The words “office dhara” (office terms) 
do not constitute a written agreement to 
submit differences to arbitration Thcj aic 
used merely as sj-mbols to denote that such 
an agreement had been made and the use of 
such symbols does nol justify the Couit in 
accepting oral cndetice of the agreement 
19 I.C. 925=0 S L R. 278. 

Who mav submit —(i) As to infant, .m<* 
1-1 C.L J. 188. As an infant is unable to 
bind himself by contract, lie rauiiot ciitci 
into a submission which will lendei Ihe 
aw aid absolutely binding on him In the 
case of a pending suit, the Court may autho- 
rise a submission to arbitration so as to 
render the award binding on the infant. 14 
C.L.J. 188=11 I C 481. (») Guardian 

(Ibtd., 12 L 767 , 59 C.LJ. 521; 38 B. 
153), (ill) Father, manager of Hindu 
family, 24 I C. 863, 1930 Lah. 388. 
(ft') Mother of minors. 29 I.C. 800=8 
Bur. L. T. 122. (v) Manager of Couit of 
Wards. 1930 Sind 195=121 I C. 164 
What MATiFas ma\ he sefbrerd to arbitra- 
tion. Frc 24 I. C. 264=5 S L. R 4 
Criminal complaint cannot be refeired 1929 
Lah. 394 In a suit £oi resUtution of con- 
jugal rights, the question of validity of 
mamage can be leferred, 1929 Lah. 177= 
118 J C 464. SCO aho 1930 Sind 195=121 
I C. 164. 

Construction ok JREFjeaENCEb to arbitrator 
to be liberal. 15 I.C. 321 See also 43 
Bom 809; 148 I C, 977=1934 Sind 29 The 
intention of the parties is to be the sole 
guide for determining the mode of woikiug 
out the submission and leachmg a final deci- 
sion. 36 Bom L. R. 1005=1934 Bom. 
476, Reference to arbitration and proceed- 
ings thereon, how' far affected by rules of 
special bodies or corporations. 42 C. 1140; 
2® C.W.N 365. Sec also 47 C 849 , 46 
C. 534. Effect of award on oral .submis- 
sion. 33 B. 69. 

LeGAUTY and BlNDINu NATURE Oi 
—Opportunity to prove to be given to the 
paities, 65 1 C. 497=1922 L. 149. There 
cajmot be two tnbunals each with jurisdic- 
tion to msist on deciding the rights of the 
parties and to compel them to accept its 
decision, 26 C.W.N. 967=69 I.C, 863= 


1923 C. 135 (2) Mioiuiu lui.ud if nu 
vents fresh refnenre— C mim's power 
decide if then* was .i valid ''(nitiait. 41 
A. 472 

Sr —.Stump dufv on iiLTci'niciit lu 
icier to .u inti, limn .i.l C Wt'l; 13 t'.W N, 

63, 19 lioni 32, 40 t 210 Wiinl of pro- 
per stamp when .mil how c.aii hr I'.ilicd in 
questKin 39 C (M On llii' .seehoii, \ri 
also ZJ Bom. L. R Hl‘^8 
Sec, 5: Scope or Sininv, Oru'c ,i lahd 
submission lias been tiiaile it is tnevocaldi 
M ithont good nuise 12 .M I A. 112 at 
7 A. 273, 8 M.H.l' K. 4i>; 27 M 112; 2l» 
\. 145 . 29 A. 13; 1914 ,\I,W N. 52, The 
Court has jurisdiction, in a piopei to 
cyant leave to revoke an arhitralioii on fond 
cause being shown. But that jini.sdii tarn 
has to be CACicised with qie.it i.m* and 
caution^ and should mvei bo K/iisidciid a 
venue foi making apidicalnuis, fioiu linu* to 
time in pending arbitiatioiis with a view to. 
obslrucl the progiess of ilie cubitiatioii. 
UnU‘s.s, theicloK, a stiong and itiisist.dili 
rase is ma<lc out, the Couit should hi* n'lnc 
tant to supeisede fui ailutialioii. .in Bmii 
L. K. H27 -1934 B. 3f^. If the arbitiatoi 
icfiiscs or neglects lo net, the piotidiin, 
under S 8 of the Ait shoiiM lie tollow (), 
44 I.C. 360---2() I C. 5(B 
Towus OF Aruitrvtoh. .An at bin aim has 
juiisdirtion to iiKitiire and decide wlieJhei a 
party to tlu* submission lias signed it or 
whcthei the signalnie is tli.it m ,i imitnei 
ship and if .so, who tin indivi-lnal ii.iitmi* 
are 11 1 C 271 fS.). 

J*ROCEDUUF..— The ordiauy iiilt i. to leiei 
to a single arbitiatm ^ \n intention to letei 
to more than one aihilMtor must he phiiii 
and clear. 12 1,C. f)02 ‘5 .S.B.K 9/ An 
order refusing lo sa .isnle an .iwaid h.iseil 
purely on evidence lecmtled hy Const ilsiil 
is not bad m law 11 I.C. 271 (S.i 
Leaxr lo tavke a rc/craiic to aibiliatioii 
will not be given unless a Milist.intial iins- 
carnage of justice will take jihice ui tin 
event of leave being leruscd. 1933 .Sind .117 

W HAr AW, I’ROPI R < .ROl’MiS Ittod gJOlIIlds 

fm levocatiou (i) CoIUmoii (Zf ,\. 13i, 
(if) Parliality (29 C 278); (in) Indebted- 
ness of aibitiator to one of the paities (29 

C. 278 , 3 C.W.N. 361; 2S C. Ml); (te) 
Umcasonable delay (17 C 2(K)); (.’■) .Veg 
lect of aibitrator (11 S.I. R. 101, 11 1,C 
360) .Yirc also 14-1 I.C. 42^ 1933 S. 11.5, 
What ark Ncrr proper (Ihih'.mk. ({) K\- 
cess of authority by aibitratoi not iiroper 
ground. 37 15 183=24 328 Cl’.C.). 

(d) Merc delay lu making awanl. 1 I ’at. 
L J 394. See also 44 A, 432. 

Deuh of B arty. - bTf eel on rvfetenee, 
w IS C.L i 360; 4 S L.K. 14^7 I.C, 
590; 14 C.W.N 759; 10 (M„l. 419:4 
I.C. 370. 

“I-i'.WE OK Court. ’’--G ranted only when 
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6. A submission, unless a different intention is expressed therein, shall be 

_ ^ deemed to include the provisions set forth in the First 

Schedule, in so far as they are applicable to the 
reference under submission. 

Reference to arbitrator 7. The parties to a submission may agree that 
to be appointed by third the reference shall be to an arbitrator or arbitrators 
to be appointed by a person designated therein. 

Such person may be designated either by name or as the holder for the 
time being of any office or appointment, 

llliistration. 

The parties to a submission may agree that any dispute arising between them in res- 
pect of the subject-matter of the submission shall be referred to an arbitrator to be 
appointed by the Bengal Oiamber of Commerce, or, as the case may be, to an arbitrator to 
be appointed by the President for the time being of the Bengal Chamber of Commerce. 

Power for the Court in 

certain cases to appoint an g n) In any of the following cases : 

arbitrator, umpire or third \ / j 

arbitrator. 

(a) where a submission provides that the reference shall be to a single 
arbitratoi , and all the parties do not, after differences have arisen, concur in the 
appointment of an arbitrator; 

(b) if an appointed arbitrator neglects or refuses to act, or is incapable 
of acting, or dies, or is removed, and the submission does not show that it was 
intended that the vacancy should not be supplied, and the parties do not supply 
the vacancy; 


Notes. 

there would be failure of justice It) Bom 
L. R 3S1 But 11 Bom. L R 1. 
Irregularity in reference may be waived. 
14 C.L.J. 188 If an award is valid, it is 
operative, even though neither party has 
sought to enforce it by a regular suit or by 
summary procedure. 28 C W N 140 
Agreement to refer— Subsequent suit on con- 
tract not maintainable 45 A •tJZ Sec 
a!w 26 C W N 6^9 I C 863. 

Power ok Arbitrator —Once the arbitia- 
tor has parted with the aw'ard he is fmcliis 
officio and he cannot exercise the powei given 
to him by S 7 ; nonetheless the Court is 
able to remit to him if satisfied that an 
honest mistake has been made 1923 A. 31 

Sec 6 — The intention of the parties is 
to be the sole guide for detenraning the 
mode of working out the submission and 
reaching a final decision The law of 
arbitration is based upon the principle of 
withdrawing the dispute from the ordinary 
Court and enabling the parties to substitute 
a domestic tribunal Once that tribunal 
reaches a final decision as contemplated or 
agreed upon by the parties, then the Arbitra- 
tion Act steps in to help the parties to 
enforce the said, decision. 36 Bom. L R. 
1005=1934 Bom 476. 

Sec. 7, — ^Where a clause m the contract 
between the parties relating to certain 
drainage works provided for reference of the 
disputes to the Chief Engineer of the 
I^rachi Municipality, the mere fact that the 
Chief Ehiginecr had a duty to look after the 
interests of the Municipality and as an in- 
terested party might have already formed 


an opinion upon the matters in dispute is 
not sufficient to prevent him from being a 
pioper person to decide the disputes. 27 
S.L R. 169=140 I C 626=1933 Smd 75. 

Sec 8: Scope op Section.— 43 B 809 
Act docs not limit number of arbitiators. 
43 A 456 

Appi icABiLiTY OF SECTION — Scctiun IS not 
applicable where a difleienl couise is pro- 
vided b\ cunliact 44 M 406=40 M L J. 
16() Nor to the case of independent ap- 
pointments of two arbitiators 43 B 809 
Not to independent appointment of second 
aibitrator 1924 Sind 29. 

Sec 8, Cl. (1) (a) — ^When according to 
the agreement an arbitrator has been nomi- 
nated and the same is communicated to the 
othei party^ in clear and unequivocal lan- 
guage, it i/>ro facio confers authority to 
aibitiatc Jf he refuses to act and the sub- 
mission does not show that it was intended 
the vacancy should not be supplied Sec- 
tion 8 provides for the appointment of 
another but the right of the party to nomi- 
nate IS exhausted 1925 Sind 12. 

Sec 8, Cl (1) (b).— The Court lias no 
power to appoint new arbitiators m place 
of those who declined to proceed further in 
a case submitted to them, when the number 
of arbitrators is more than two. 43 B. 

Any vacancy is to be filled up by orip'nal 
appointer as mentioned in S. 9, (Ibid.) 
The neglect of an arbitrator in not acting 
for nearly three years is in itself a_ sufficient 
ground for appointing another arbitrator in 
his place 144 I.C. 4^1933 Sind 115. 
Where two arbitiators were mutually agreed 
upon and appointed by the parties but there 
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(c) where the parties oi two arbilralors are al liberty to appoint an 

umoire or third arbitral 01 and do not appoint him; • , . > 

^ where an appoiiucd umpire or third arbitral or ictnseWu ;u't, or is 
inrauable of acting, oi dies, or is removed, and the submission does not show 
thaut was intended that the vacancy should not be supplied, ami tin* jiaiUcs or 

arbitrators do not supply the vacancy; , ,, , 

anv oaity may serve the other parties or the arbitialors. as ilie las,; may bo, 
with a written notice to concur in appointing an arbitrator, umpire fir third 

arbitral . j£ is not made withiii seven clear dais, alter the 
service of the notice, the Court may, on application b> the part) wiio gave the 

notice and after giving the other party an opporlunty of being ii-Mr.l. api>oim 

an arbitrator, umpire oi third arbitiator, who shall have the liL> po a-t art in 
the reference and make an award as if he had been appointed I'V on-enl of all 

parties. . , , 

9. Where a submission providt's that the icier- 
Power for pjit.es in ccr- encc shall be to two a. bilralors, mir to bo apinmilftl 
tain cases to supply vacancy, by each parly, then, unless a dillcienl iiiteiUiuii is 
expiessed therein,— 

(a) if either of the appointed arbitrators refuses to art. or is incapable 

of acting, or dies, or is removed, the party who appointed him may appoint a 
■new arbitrator in his place; 


Notes. 

■was no provision made as to filling up of 
a ■vacancy, and it so happened that one of 
the arbitrators refused to act, held, that 
S. 8 (1) (b) of the Arbitration Act and not 
S 9 or S. 8 (1) (a) would apply Mean- 
ing of the expression "appointed arbitrator” 
discussed. 56 C 848. 

Sec. 8, Cl. (1) (c) —If the arbitrators 
are directed to appoint an umpire in the first 
instance, they cannot appomt an umpire 
after they have entered on the leferencc. 

13 C.W N 297. 

Sec, 8, Cl. (2),— Where agreement have 
twenty days' time after receipt of notice 
widim which the other party was to appomt 
an arbitrator failing which the other arbi- 
trator was entitled to make a binding award, 
fuld, the failure to give the requisite num- 
ber of days was fatal to the award delivered 
by the only arbitrator 42 A 525. Sec- 
tion 8 of the Arbitration Act deals only 
with cases of appointment of a single arbi- 
trator or of an umpire or a third arbitrator 
Wiere, therefore, the intention of the 
parties, as expressed in the agreement of 
reference, is that the submission should be to 
more than one arbitrator, the District Judge 
has no jurisdiction to appoint an arbitrator 
under S. 8 (2). 152 I C 319 (1)-U 

OWN. 1347=1935 Oudh 26. 

Secs 8 and 9; Difference betwfen — 
Under S, 8 an application must be made to 
tihe Court and the Court appoints an arbi- 
trator, while under S 9 appointment may 
be made by a party, whether originally or by 
way of substitution 1927 Sind 177 See 
also 1929 Smd 55 

Sec 9: Applicmulty of Spcnow.— Sec- 
tion applies only where a different intention 
is not expressed in the submission, 7 S L. 
R 1=20 I C 504. Section 9 does not 


applv where the par(a‘< hv llu'ir miitrart 
piovidc that a (lillcii'iif rmir'e slintild !«• 
adopted if one of the jiaitus fail', to immi- 
natti an arbitrator as providu! iit llio mu- 
tiact 40ML.J. IW -MM.W See ahi 
1927 Sind 177. Section U pioxidrs fnr an 
appointment by way of snb.lilntn.ii in .i rase 
when each party is entitled^ to apiioiiit an 
aibitiator. It docs not proiidr foi thr rase 
where one paity is entitled in mi tain rir 
cumstanccs to apiuiinf two ailiifi.itois 112 
I C 706=1933 Sind 6. tltiuial Ktreufr m 
not a “party" within this m rtion lOju Sijid 
209 Where the agreement between ihe 
parties contained a trim that on llie def.mit 
of cither party to apiionil an aibitiator in 
time, the chaiiman of tin* Ttade Vs-oriatioii 
was to appoint one* on beli.tli nf flu* de- 
faulter, held, that S 0 (h) would not apidv 
and an award made bv om* aibitiator alone, 
who was appointed by one of the jiaities 
was without juiisclk'iion 5f) (*. 1 14 M, 

L J 758 (P C ). Wlieie the indmt pio 
■vided that in case of clisinite tbeie was to 
be a reference to aibitialioii and that if ihe 
btivcrs faded to appoint an ailiitrator the 
sellers would have the powei to .ippoint an 
arbitrator on behalf of the bnyeis Itut no 
such powci was coiifernd on tlie tniyers in 
the event of the sellers failing to .'ifijKiiiit 
an arbitrator, held, that in such an eventual- 
ity, the riehl of the buyers was to ajipoint 
the aibitrator nominated by them as sole 
arbitrator under S. 9 of the Act 27 S L. 
R, lf^=1933 Sind 328. (Case-law discuss 
cd ) Where in pursunnee of an agreement, 
both parties appoint an arbitrator each, it is 
not necessary that then* «-hould he a refer- 
ence in Wilting or tliat they should accept 
the appointment fonrally in writing. The 
fact that the arbitrators peruse relevant 
papers in the absence of parties docs not 
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(b) if, on such a reference, one party fails to appoint an arbitrator, 
either originally or ■ by way of substitution as aforesaid, for seven clear days 
after the other party, having appointed his arbitrator, has served the party 
making default with a written notice to maJce the appointment ibe party who 
has appointed an arbitrator may appoint that arbitrator to act a., sole arbitrator 
in the reference, and his award shall be binding on both parties as if he had 
been appoint ed by consent: 

Provided that the Court may set aside any appointment made in pursu- 
ance of clause (b) of this section. 

10. The arbitrators or umpire acting under a 
Powers of arbitrator. submission shall, unless a different intention is ex- 
pressed therein, — 

(o) have power to administer oaths to the parties and witnesses appear- 
ing; 

(b) have power to stale a special case for the opinion of the Court on 
any question of law involved ; and 

(c) have power to coriect in an award any clerical mistake or error 
arising from any accidental slip or omission. 


hTotes. 

amount to misconduct They are judges of 
law and fact and an erroneous decision on 
a point o: Uw will not justify inteifercncc. 
76 I C 36=1924 Smd 91. 

Sec. 10: Power op Court —Civil Courts 
have no power to issue a summons or com- 
mission to a witness to give evidence in a 
private arbitration. Consent of parties can- 
not confer this power 47 B. 250. The 
arbitrators have no power to summon wit- 
nesses and procure their attendance when the 
arbitrators are acting under the provisions 
of the Arbitration Act. If parties go to 
private arbitration under the Act it is for 
them to produce w’ltncss before tlie arbitra- 
tois 1933 Sind 300 Where questions nf 
fact under the Arbiliation \ct as to tho 
conduct of arbitratois or the umpire, tho 
proccdu'e adopted and the instructions and 
so forth are laised, the Court should have 
evidence properly brought before it. (A 
I.C 706 (All ) 

PowFRs OF Arbitrators —Powers depend 
on clause of reference the scope of which 
is to be decided by the Court 47 B 578 
=44 M L J 706 (P C ). The aibitrator 
has the power to act on any evidence which 
would satisfy a reasonable man without re- 
ference to strict lules of evidence. 49 I C. 
135=12 SR. 55, or to strict judicial pro- 
cedure, 1928 M. 48, in a reference for parti- 
tion to determine everything incidental or 
consequential relatmg to the mode of parti- 
tion and the rights of female members, 1924 
Oudh 54, to allow interest on amount award- 
ed aftci date of award, 27 C W N. 933, 
dissenting from 27 C W..N 494, when a 
party to reference is a firm to decide 
whether a person is a partner, 19 I.C, 363; 
but see 1932 B 375, if so empowered to 
appoint a receiver, 1929 Smd 200. 

Re his power to use personal knowledge, 
see 1926 B 527, Re his power to mjdce 
successive award. But they have no power 
to ^legate their powers, eg., of appointing 


p umpire, 17 B. 129, unless the reference 
is to an association consisting of a large 
and fluctuating body who can only select 
individuals as arbitrators. 33 C. 1169, or 
the delegated work is of a mimsterial nature, 
4 Pat 670 

Duties of Arbitrators —To hear each side 
only in the presence of the other, if one of 
the parties should not appear to give notice 
of his intention to proceed ev parte, 66 I C. 
389=34 C L J 39; to give effect to all legal 
defences, eg , plea based on limitation; 56 
C 1048=56 M L J. 614 (P C.). 

Powers of Umpire —Same as tliose of 
arbitrator He has a discretion to state a 
special case for the opinion of the Couit 
and his refusal to do so is not misconduct 
27 C W N 494, 1928 M 107, 61 M L J. 
623 (PC) He cannot lake evidence from 
the notes of .irbitiatois in the face of objec- 
tion bj paitics unless so authorised b> the 
'lubmission 64 I.C 706 

Form of Oaiu —See 2 L W 320=29 I C. 
49 

Procfdurf —Where an umpire is appointed 
owing to disagi cement he must re-hear the 
evidence if applied to, and failure to do so 
would be misconduct, but if no application 
IS made to that effect, he can proceed with 
the case and decide it on the evidence already 
produced 63 I C 141=15 SLR 68. An 
awaid of an umpiie without hearing paitics 
IS against principles of qmty and justice. 
Award of costs, without mentioning the 
amount, is bad for uncertainty, and the um- 
pire can award costs only for the reference 
and awaid The costs of ob^ming an order 
from the Court is at the discretion of the 
Court. 12 I.C. 637. 

Irregularity- Waiver of —The party who 
makes an objection must prove that he objec- 
ted at the time to the umpire’s proceedings 
in making a final award without hearing his 
witnesses. He cannot, in law, be allowed to 
question the regularity, subsequently if there 
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IS. n 


11 When the arbitr:i',ors or umpire have made iheir award, tJiey 

11, U; vvo si^allsignitandshallgivenoUcelothcpartwsof the 

A-ward to be signed and and signing thereof and of the amount of the 

filed. charges payable to the ai bitraiors or umpire 

in respect of the aibU ration and award. 

Notes. 

Y-as any decision upon merits. 64 I.C. 706 
(All ) , 61 M LJ. 761; 1931 W. 619. But 
if the party m fact objected, his pioceedmg 
■with the case and defending himself as best 
as he can does not amount to waiver of his 
objection. 1931 B. 81 ; 55 B. 503=33 Bom 
LR 759. ^ 

ErsEcr and Natube op Ohdek under S 10 
( 5 ) —Where arbitratois state a case for the 
opinion of the (!Iourt, the nidei thereon is 
not necessarily binding on them, as they 
still remam the final Judges of the fact and 
law Nor can such order amount to a judg- 
ment or operate as res judicata. Distinc- 
tion between the English and Indian Acts 
pointed out. 79 I C 986=1925 S. 83 
Ambiguixv in Aw'^HD.~In the case of a 
reference to arbitration the umpire ns /wic/iw 
oj^io after he has published his umpirage 
or award and the document must speak for 
itself. Where an ambiguity in the award ns 
patent it would not be competent to the 
Court to launch into an inquiry to ascertain 
■which of the two possible interpretations of 
■the document the (^url should accept. 1927 
Bom. 438=29 Bom.L.R. 650 
INIERTESENCE WITH Awamis —It IS neces- 
sary that Courts should be very cautious in 
interfering with awards and the grounds an 
tiMch the Court wili remit the miter for 
recotisideration are.— (1) that the award is 
bad on the face of it, (2) that there has been 
misconduct on the part of the arbitrator, 

(3) that there has been an admitted mistake 
and the arbitrator asks that the matter may- 
be remitted to him, (4) wheie addition^ 
evidence has been discovered after the 
making of the award 49 C. 646, Merc 
errors in law unless distinctly appearing on 
the face of the award or from any document 
accompanying or forming pait of the award 
are not sufficient ground for i emitting an 
award. {Ihid ) The decision of the arbi- 
trators w final. If there is on the face of 
the a^ftTuxi, a patent tncotinslency such as a 
flat contradiction in measurement, or a mis- 
take of arithmetical calculation the Court to 
■which application is made can send the award 
back to the arbitrators to correct it before 
a decree is passed in accordance with it. 

But anything of tins kind cannot be done in 
execution proceedings 45 A 628 Award 
beyond reference but -with consent of paiPes 
is v&hi—AntJimetnal error does not vitiate 
award. 42 A 277 Award as to division-, 
of testator’s property is not invalid by reason 
of the pendency of probate proceedings 25 
Bom.L.R. 437=1923 B. 365 
Secs. 10 to 15; Fiung Award of others 
THAN Arbitrator or Umpire —Where by an 
association contract the arbitrator’s award 
was made subject to the decision of the 


coramittff in appial .aid m li:r partiniKir 
case the comiiiitU-e icvuM-d thf .-ulntiAtnr's 
.nward and theii devisinn ^tiiu'ht \n b.* 
filed m Onnl; held, lh.it the .iward m 1 tin- 
committee i- not within lln- tfims .it the 
Arbitration Vet ,md cannot b<‘ iih'l nml.T 
,t 1927 C 30J Hut 1927 C *>17. 

Pci Pearson, 10 I*' 15 oi the \el 

are geneial '•edioii. apjiKnu', tn all award*. 
under the \ol whetiiei the piM\i.i..n., of 
the fir.sl sihedulc aie ajiidKahi.' the parti- 
culai .uhitration, whethei tlii \ tin (\chidul 
hy the e'xpres.'.etl inttnfidii ni ilir i-.iitio i.i 
not. (Ibid) Unless Iheicioie the lueaiimi-, 
oi the word ‘iimpite’ iImOI hi tin \et .an 
he enlarged linoii.l its utdiii.uj rneani'ip,, 
there is iio lerogiiiliini V‘ he Iditiid in the 
\cl for ail awaid hv a tnlniiial .iiiniirn m 
to the umpire H winiM lie iinitu'.sihh- Pi 
hold that himpiu*’ nie.inl ‘iimiiiic (U aiiv 
IurIict domestic liiJiiiiial up'in winch, the 
jiaities may ugiee’. \lliul.) 

Acvinm’ whom \w \rii i.>v in imm up 
— ,A n awan! ohlaitinl anaiii-f a titm i.mnot 
be executed aqaiiot a pailv wliu is alli'pcil 
to have been a paitiiei in tin Imhi hut who 
was not sciu'd eithei with tin iiolue ni 
aihitialion ot the filine ot the aw.iid V>i7 
Bom 428. 

Sec 11; oi- .'sic’iios See 7<» M' 
1007 ; 35 P I. K 4K2 m\ l.ali P'4; 6l 
M L J .U1 (I’.C ). .W il<mi.l..R UlOs 
=19.14 Bom 476 

Per ('. C' ('ilu).u\ J “'I'heK i, nothing, 
to prevent the pailics from .ipueiite to ,i 
subrnksion containing in it <i ftniliu -tih 
mission to .nhiti.ilKin .No doiilil in .S. 11 
of the \rbitialion \el tlieie i-. not to he 
found any icfcienee (o aihitiatton li\ a eoin 
mittee, but it does not maflei iii tin sliehtist 
whether the eommittee ii di-trihed a, .1 
committee of ajipeal OI whelhei the\ .im des 
crihcd as a fresh set of ailiitialnj - 'I'lie 
contract contains as it vseie two snhrnis 
sioiis or a suhmi.ssion within a snlmiisNidii 
1927 Cal. 647. But sec 1927 t al. .i‘»l 
Essentials.— An ,iw.anl iiiidei S II must 
be in zeriting and signed. .1 Bin. I. !■ 
102=82 I C. 802- -1924 Uani;. .B't. s.v 
o/s(j7ML.T. 3.55 -5 I.C, .(74. If m.l 
signed, it cannot he made a rule of ('dint 
56 M L j. 35. Wliere a thiiil arhifialor 
resigned becau.se theie was a majoiity against 
his view and did not sign the aw aid, held, 
that did not affect the validity of the award- 
76 I C. 1007=1923 Lali, 411. Under .S 11 
of the Act, the award must he signed hy .dl 
the arbitrators who join in inakiag the 
aw-ard. But the omission on the part of 
some of them to so sign it is a mere irregn- 
Janty capable of being rectified, 3f) Boin, 
L.R 1005=19^ Bom, 476, Where the 
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The Arbitration Act (IX of 1899). 

(2) The arbitrators or umpire shall, at the request of any party to the 
submission or any person claiming under him, and upon payment of the fees 
and charges due in respect of the arbitration and award, and of the costs and 
charges of filing the award, cause the award, or a signed copy of it, to be filed 
in the Court; and notice of the filing shall be given to the parlies by the arbitra- 
tors or umpire. 


Notes. 

arbitrators take a reasonable fee for their 
services before entering upon their duties 
■with a \iew to avoid the _^necessity of sumg 
the parties in Court, their conduct in. so 
doing, does not amount to misconduct and 
•does not \itiate the award 17 L W. 648 
=75 LC. 850=1924 Mad. 274. An appli- 
cation to file in Court, a compromise, settling 
the differences independently of arbitrators 
appointed, and signed by the parties and 
arbitrators, cannot be granted inasmuch as 
such a deed does not amount to an award. 
48 P L.R. 1915=28 I.C 298. 

Norici; — Whcie an arbitrator proceeds ev 
parte he should give notice to the parties 
helotc he so proceeds, otherwise his award 
is liable to be set aside 47 C. 951 See 
also 47 C. 29. Failure to give notice of 
filing an award' does not by itself vitiate 
aw aid. 1926 Sind 242. Award— Legality 
of— Ministerial Act— Notice to parties — No 
necessity for 17 L.W. 648=75 I C 850 
=1924 Mad. 274. 

Award when enforce.u)ie —An award 
becomes enforceable as soon as it is filed in 
Court and no notice of filing need be given 
to the parties by the aibitrator. 47 C. 951 
=60 [ C 987. See also 5 R 171=102 
I. C. 800. The filing of an awaid is an 
act to be done at the instance of an arbitra- 
tor, and when it is filed the result is not 
that there is a suit in which a decree has 
been passed, but that there is an award en- 
forceable as if it \>cie a decree 40 C 
219 

PR(x:h,uuRE,— The provisions of the Act and 
the requiicments of the rules and ordeis of 
the High Court must be complied with be- 
fore the Registrar can file Ihe award and 
that It IS only when the award is legally and 
piopcrlj filed that it will he executable as a 
decree 5 R 171 The proceduic laid 
down by the .•\ct seems to be that the vaiious 
stages to be found in .Ss. 11 to 15 arc to be 
followed in the same chronological order as 
the numerical order of the sections and that 
an application to set aside is not as a rule 
within the jurisdiction of the Ccuit, until 
some application or attempt has been made 
to file the award or some other similar step 
IS taken to enforce it 1923 All. 31. See 
aho 160 I C 69.3=1936 ’Pesh. 2 There 
are cxpiess provisions to be found in S. 11 
of the Act as to what is to be done by an 
arbitrator, if he has made his award. When 
the question, when an arbitrator in India 
becomes functus officio comes to be decided, 
the line will have to be drawn somewhere 
in the procedure which is laid down m S. 11 
for getting the award into Court. It is 
difficult to hold that an arbitrator is functus 


officio, while there are still express statutory 
duties laid upon him by the Act 1923 .All 
31, A rule framed by the Court under, but 
not in accordance with, the Arbitration Act 
will not be given eftect to. 40 C 219. 

FniNG OF THE Award.— A ny one of the 
arbitrators can legally file the award, the 
filing being a purely ministerial act 29 

1. C 602=8 .SLR. 302. Iriegularities in 
filing can be rectified by Court in exercise 
of its inherent jurisdiction. 5 R. 171. But 
pai t of an award cannot be filed . 56 M . L . J . 
35. Though under the proviso to S 2 the 
Vet IS made applicable to Karachi, the Act 
IS rendered inapplicable by S 2 to an award 
made on a reference to arbitration in Karachi 
entitling a party to realise a certain sum of 
money by the sale of the properties at Lahore 
which were mortgaged in his favour, as a 
suit relating to the subject-matter submitted 
to arbitration could be instituted only at 
Lahore and not at Karachi according to S. 
16, C. P Code Such an award could 
not therefore be legally filed under the Act. 
152 T C 135=35 P L.R 482=1934 Lah 
652. 

ApPOINIMLNT when COMPLETE.— TAc Up' 
pointment of a certain person as arbitrator 
is not complete, until such person has accept- 
ed the reference and consented to act. 29 
I C 602=8 SLR 302. 

Arbitratois can decide questions of Uw; 
as well as points invoUmg constinctioa of 
agrceinait 53 B 271=31 Bom.L R 21 
=117 I ( 417=1929 Bom 19 (See also 
32 Bom T. R 43 construction of clause in 
bill of lading excluding jurisdiction of 
Courts in that lespect ) Arbitiator can 
also appoint receiver for estate in dispute. 
119 1C 529=1929 Smd 200 [29 C. 590 
ft’ C ), Rel. on J See also 1928 Sind 
144 As to power of arbitrator to make 
suucssne awards, ree 1930 T^h. 425 and 
cases referred to thereb. 

APPF.AL —.An order refusing to set aside 
.ui award is a judgment within Letters Patent 
and IS appealable, Theie is no right of 
appeal against such an order under S. 104, 
C P. Code, v/hich has no application to the 
filing of an award under S. 11, Cl (2) of 
the Arbitration Act 46 I.C. 687=45 C. 
502. No appeal lies unless It is giveu by 
law There can be no appeal from an order 
setting aside an award, 5 Bur. L. T. 1S5 
=6 L B R 88; 1934 Lah. 1019 (1)=36 

P.L.R. 283. 

Secs. 11 to 14.— Application by arbitrator 
to District Judge for filmg award- District 
Judge transfernng file to Sub-Judge— Pro- 
cedure not legal. 160 I.C. 6K3=1936 Pesh. 

2 . 
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(3) Where the arbitrators or umpire slate a special case uiifler section 
10, clause (J), the Court shall deliver its opinion theieoii, ami such opinu/n 
shall be added to, and shall foim part of the award. 

12. The time for makiiii:' an awatd may, ima 
Power foi Couit to enlarged by older (<t tluM uinL 

award.^ ina mg time foi making the aw aid lias expired 

or not. 


13. (1) The Cnuit m.i}, /join fiim* lo time, 
Power to remit award. remit the award to the re-ci/iisideralioii ol the aihi- 
trators or umpiie. 

(2) Where an award is remitted under sub-section (I) the ajbitrators oi 
umpire shall, unless the Couit otheiwisc diieds, make a fre.sh awaid within 
three months after die date of the oidcr i emitting the award. 

14. Where an arbitrator or umpire lia.s misconducted Imiiself, m an aihi- 
Powers to set aside trat ion or award has been improperly piocuied, the 
a'l^ard. Court may set aside the award. 


Notes. 

Sec. 12: Power of Court to exifni) 
Time —Under S. 12 of the Arbil ration Act, 
the Court has power lo extend the lime 
though the tunc for making the award is 
over. The Appellate Court can extend the 
time under 0 41, R. 33 of C. P Code 40 
C, 1059 See also 1935 Sind 30; 19 T. C. 
374; 1926 Sind 8; 54 M L 1. 49 (F. B.) 
ri8 I A 55. Dist.); 1935 Lah. 191. 

Before extending the time under S. 12 
the Court is bound to consider whether tlic 
case is a fit one for the grant of the indul- 
gence asked for and is not confined merely 
to the consideration of the question whether 
or not, the arbitrator had been diligent. 
22 I C. 16=8 S L.R 269, See also 78 I. 
C. 521. Appeal against order refusing ex- 
tension of time, 46 C 1059. When time 
is_ not esdended and the award is not mad e 
within time, the award is worthless, 64 
I C. 706 (A.). 

Sec 13: Award when cak be remitted. 
—"When the award is set aside for legal and 
not moral misconduct, it can be remitted to 
the same arbitrator for further considcia- 
tion. 41 C. 313. Se£ also 66 I. C 389= 
M C L.J 39 Ordinanly an Appellate 
Court will not interfere with discretion of 
the first Court in declining to remit an 
award, but the Appellate Couit will inter- 
fere where no grounds have been shown. 
70 I C 353=16 L W. 657=1923 Mad 222. 
Where an arbitration is made without the 
mterv^tion of a Court and an application 
m made to file the award, then if the award 
13 good in part, the Court cannot remit the 
arbitrator for amendment or declare valid 
part to which no exception is taken even 
if It IS separable from the bad part. 74 1 r 
649=19^ Pat 470. When an^ liard is «- 
mitt^ for reconsideration by arbitrator with 
specific direction on certain points, the 
^bitrator has power to indicate the method 
which his decisions can be carried out. 
inis incidental and consequential power is 

&Lan86? ^ 

Award when cannot be remitted.— W hen 


the misconduct is cmc jtistif>ing the 
of the arbitrator, the Couit will not winit 
the award but v\ill set it adrb-, frfi f.t'. 

—34 C L.J. 39. (hdi‘1 Iiy :i t’Miit )n ;iibi 
trators to make an awaid amw, e. ettiial 
to refusal to file an auaid and is net ajipeal 
able either iiinlei llu ( i'. < ide ut tla 

Aibitration Act 1 Rang. tKil. 

Sec. 14: Scwk and \m.i( ,iiin us oi 
ScciioN.- -9(V 38 Il(im I,, 1C .1811 n(» ti,im 
64.5=1930 Bum. 2.^9. Section id ut (lit* .\<'| 
applies not onlv in t.ises when* theje Im, 
neai roiscomlticl on tlu* p.iit oi iln* jiiltilia 
tors but it also apiilies to t.tst . v.|iert tlu* 
arbitration itself has beiii irnpioiicT Iv ui 
illegally proem erl. 19.12 I.ali. 37S 
60 Bom 015=1036 Biiin 2i0, H? ( <: 6(17 
=41 L W 2fjl---l03.5 .\! .110 (iS \! I, | 
537. Therefore, an objeifion .tllepini*, tli.il 
consent to a submission lia. lii*en tilil.nmd b.v 
misrcpicscntalion ^vonI(l ninu' uitimi the 
puniew of the section 1030 .S. lo;, \n 
objection that .111 .award unt td {'(.ini 1 m- 
vulid for want of jiuisdictuiri nt.iv h. i.ikni 
by way of a iinlice ol mutum multi .S (I 
of the Act and a stiiarate suit i*. imt iifc*,- 
sap*. 121 I r 7f^) The r.iet (I, III 
arbitrator fixed the .lamages I'm liie.uli of 
contract at a particulai figun* tlu-ii}'h, in his 
opinion, theie weic no siillieunt luatui.if, to 
assess the damages, is no eiomid foi lioltliii’* 
that Ihcie IS an objection to the lif.ilit' ot 
the awaid appaient on tin* fact* of n 122 
1 C 516 Wheie smeral ptisoiis loiiieri tio 
gcthci to give one lefeieiict* in veiv vsith* 
tenns m favoiu of^ ,i set of aihiti.ilois 
referring all the disputes to tlu-m aiisinp, 
out ol dillcient coni i acts wliieh foimetl a 
Cham of contracts between lliem aiitl the 
arbitrators gave thcii award, held; that an 
objection to the award 011 the f-nnmd of 
mulfifanousncs.s emtld not be lak(*n under 
S 14 of the Act. 1930 R. 170, 

What amounts to 'Misconduct*,- The 
failure on the pait of an aihltiator to give 
a reasonable opportuiiily to one of the patties 
to appear before him amount to misconduct. 
Misconduct does not necc.s.sarily involve any 
moral tuipitude, dishonesty, partiality or 
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Notes. materials. (Ibid.) See also 42 A 


bias ou the part of the arbitrator. 1924 S. 
132. An arbitiator who does not give a 
party an opportunity to put bs case before 
him and does not decide all points of dis- 
pute, IS guilty of legal misconduct. 41 C. 
313. Where the arbitrators held their sit- 
tings for about 14 or 15 months and every 
opportunity was given to the parties to 
place their case before the arbitiators and 
to adduce their evidence, held ; that the arbi- 
trators are not guilty of misconduct m 
givmg time to a party to produce thar 
witnesses or in deciding the matter on such 
evidence as was placed before them. 1933 
Sind 300 See also 12 Mys. L. J. 81=39 

Mys. H. C. Rep 263. It is imperative 
that arbitrators should always scrupulously 
avoid any course of action which even re- 
motely bears the completion of their having 
put themselves into a position where it 
might be said against them that they had 
received a pccuniaiy inducement which might 
have had some effect on their deleimination 
of the matters submitted to their adjudica- 
tion. They ought altogether avoid a mode 
of collecting their fees which might lay them 
to imputations of corruption or prejudice— 
hoivever unfounded such imputations might 
prove on close exammation. 38 C.W.N. 
784. The failure of an arbitrator to sign 
the award is legal flaw, but when his refuSl 
to sign was at the instance of one of the 
parties though he had agreed to the award, 
that party cannot take advantage of the fiaw. 
20 A L J 392. Arbitrators not acting to- 
gether— Award not legal. 74 I. C, 299 
Sec also 2 Bur L.J. 229=1924 Rang 153; 
1930 Cal 255 , 6S I.C. 339=1922 Oudh 108. 
30 I C 384 

Award is vitiated by the legal misconduct 
of the umpire, if he proceeds with the re- 
ference without giving any notice to the 
parties of the enquiry by him 70 I.C 
353=16 L.W 057=1923 Mad 232 An 
award given in the absence of one of the 
parties and without any notice as to the time 
or the place whcic the arbitrators would sit 
to decide the dispute is illegal 65 I.C 577. 
Sec also 13 C.W N. 63. Failuie of umpire 
to take flesh evidence. 27 C W.N. 601. 
Irregularities in procedure which amount to 
no proper hearmg of the matteis m dispute 
may amount to misconiduct enough to vitiate 
the awaid. 66 I.C. 349=34 C L.J. 39. 
An awatd passed on reference by a guardian 
and based on mfoimation received in the 
absence of the parties or on the arbitrator’s 
own knowledge of the facts in regard to the 
matters m issue betw’een the parties would 
be invalid. 44 M. L.J. 263 But parties 
who are sui juris may agree to a lefcrcnce 
that the aibilralor shall decide the dispute 
on his own knowledge or that there is no 
need for him to take any evidence " and they 
will be bound by such a reference and no 
legal misconduct can be imputed to the 
arbitrator, if he based his award on such 
I-IO 


Objections to Awaed.— Any objection to 
an award on the ground of misconduct or 
irregularity on the part of the arbitrator 
ought no doubt to be taken by motion to set 
aside the award but where it is alleged that 
an arbitiator has acted wholly without juris- 
diction, his award can be questioned in a 
suit bi ought, for that purpose. 50 C. 1= 
44 M.L.J. 758=49 I.A. 306 (P.C.). Where 
an award by arbitiators is based on grounds, 
some of which did not justify the exercise 
of their jurisdiction, and the Couit cannot 
hold with certainty that the arbitraors were 
exclusively within their jurisdiction the 
award is null and void. 66 I.C. 342=34 
C.L.J. 253. As to objectmg to award on 
the ground of incompleteness or indefinite- 
ness of the award, see 1930 Lah. 425 and' 
cases referred to therein; see also 1930 P.C. 
110=59 M.L.J. 336 (P.C.). Award by 
imipire— Appeal to Board of Directois under 
bye-law — Composition of Board changing 
£iom time to tune durmg hearing — Validity 
of award. i>ee 36 Bom.L.R. 1005=1934 
Bom. 476 

Award when can be set aside.— A party 
to an arbitration can get an ex parte award 
passed against him set aside by a Court if he 
shows sufficient cause for non-appearance. 
27 I.C 135 (2). See also 29 Bom L R. 
1087. The Arbitration Court has exclusive 
jurisdiction to adjudicate on matters arising 
under S. 14 76 I.C 953. Where an 
agreement to refer to arbitiation is impeach- 
ed, an iHjmcHon may be issued to restiain 
arbitration proceedings. But when the 
agreement is not impeached, and a suit 
covenng the matter referred to arbitration 
is pending, injunction ought not to bo issued. 
9 1 C. 707. The inmciplis under which the 
validity oi an aibitratiou should be judged 
are more rigid Ilian those which apply to a 
case of family agreement. Where the paities 
to It wcie undei a misapprehension as to 
their legal position and light, the award is 
bad 2 Pat. 55-1. Where c^rges of mis- 
conduct and corruption arc levelled against 
an arbitrator, he should be given an oppor- 
tunity to explain, the charges being put fairly 
and squarely before him (113 I.C. 360) 
and the onus is upon the party to prove the 
charges 64 I.C 700 (All ). In case of 
an agreement to allow the disputes to be 
tried by another tiibunal, the Court will 
take into consideiation all those grounds as 
in a case of submission to arbitration. 15 
S.L.R. 88. Setting aside award for patent 
error of law, see 1924 S. 75, for collusion, 
46 M.L.J. 334 (P.C.). Error of law or 
fact by Itself no ground 3 Pat. 443. Nor 
IS the fact that the award is not in accord- 
ance w'lth the law of limitation a sufficient 
ground for setting the award aside, when 
party took no objection at the time. 1931 
M. 619. An agreement that neither party 
shall take objection to the award or file an. 
appeal cannot control the Unrestricted dis- 
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15. (1) An award on a submission, on being filed in the Omrl in accor- 

dance with the foregoing provisions, shall (unless the 
Award when filed to be remits it to the leconsidciation of the aibitia- 

enJorceableasadecr«. or umpire, or sets it aside) be en/oicealde as if 

it were a decree of the Court. 

(2) An award may be conditional or in the alternative 


Notes. 

cretioii \esteJ m a Court bj a statute to set 
aside the award when it is sought to be 
filed. The question is not whether a part> 
shall be compelled to carry out the teims of 
the contract but whether the Court would 
be exercising a proper discretion in confer- 
ring on the award the efficacy of its own 
decree. 42 I.C, 706. 

Separate Suit whejn’ c\n lil — \ pcison 
dissatisfied with an award, made without ilic 
intervention of a Court of justice, is entitled 
to brmg an action to set it aside on the 
ground that no contract providing for a 
reference to arbitration was made or that 
the contract if made was cancelled before 
the reference in favour of the arbitrator 
had been executed. 81 I.C. 782=1924 S. 
2S. It IS not open to a party to move a 
Court to set aside an award only on some 
of his o'bjections and to leserve other objec- 
tions falling within the scope of S. 14 foi 
a separate suit The principle of construct- 
ive res jiidicata in S. 11, Expl TV, C P. 
Code, will apply 76 I.C. 9S3. There is 
no appeal a^nst an order refusing to set 
aside an award. 17 I C 902; 1922 C. 73 
Where an award is challenged on the ground 
that theie was no submission to arbitration 
by the parties, the remedy lies m regular 
’suit and not in an application under S. 14. 
47 C. 806. See also 32 Bom. L. R. 389 
Where a party objects to a reference and 
award on grounds which go to the very root 
of the reference, it is open to him to file a 
suit to set aside the reference and award 
1930 S. 170; 31 C.L J. 283=56 I C. 541 
=34 C.W.N. 454 Award is no bar to a 
suit IS not stayed under para. 18, C 1‘. 
Code, Sch. 2 or S. 19 of this Act See 
1926 Sind 86, When an awaid under the 
Act has been made and filed, a parly affected 
thereby can maintain a suit to impeach it 
on grounds not included withm S 14 Law 
■does not permit the same question to be 
■decided by ai Court of law as w'ell as by an 
arbitrator and it is. only when the dispute 
before two tribunals is identical that the 
decision given bv the arbitratoi must be 
treated as ultra vtres But where the dis- 
pute before arbitration and: Civil Court is 
not the same the junsdiction of the arbitra- 
tor IS not ousted. 117 I, C 74=1929 Lah. 
564 

Sec. 15: Scope of Section —The fact that 
an award has been enforced by execution 
under S IS is not a bar to a suit to have it 
declared void and for consequential relief. 
5ection 15 does not enact that award when 
filed IS to be deemed a decree of Court, but 
onl3 that it IS to be enforceable as if it were 


a deciec. 50 C 1~41 M L J. 758 (P.C.; , 
1927 B 428. When the Icgi.sl.'Uiiit' piiA-idcci 
tinder S 15 fhal an award on being fiU'd 
was enforceable a.s it it wcic a ileerce of 
Court, Its intention wa.s that all the provision... 
of the C, 1*. Code apphc.ible to the execi, 
tion of (Iciree slioiilfi .ipplv to an aw, aid 
filed ^ 27 C W .V (', 117, 

S 47 C I* Cmlc I., .ippliealile for pm 
nose ot ajipeal \9^> L 228 S',',* alsi) ,^1 

C W N. 1097=104 I (■ m 1927 C. 8s3, 
56 M L J. 35 An award i.. a <letiee .md 
executable as such on and I nun the dale j. 
IS available m the (‘ninl for jniltiiig it (,i 
the file, that is the d'lv on wliieli it is lecoiiefi 
in the Court for that pm pose 27 .S L R 
109=142 I C. 489-^193.1 Sind 78 .See u/se 
143 I.C 435=1933 iVsh. (/.. Award on 
submission cannot bi‘ made deiu'c of Comt, 
but only to be filed in Court. I92<1 L. .W-2. 
115 I C. .584 Though an aw.iid (,lii lu 
executed by Conil, it caniiol p.iis a decree 
on the basis of the awaid. 3! <* W,.V, 
268 Whcic Court is itself appouiled to ac: 
as arbitrator, no svpaiate awaitl need be 
passed inviting objcciious. The awaid i^ 
il'elf a decree 26 f.(i. 355 (M ) Wlieo 
the di.spiite.s between the parties aie itfened 
by agreement to arhitialion and tlir aibitra- 
tor flics the awaid in Court and no nider i' 
made for remilliiig the award to tlip ron 
sideration of the aibitratoi not is (he awaid 
set aside, the award remains filed in t'ouif 
and »l is enforceahle as if it v\iie a denn 
of the Couit. The Aibitiation Act doe^' 
not contain any provision for making a de 
cree on an awaid .such as is cont.iiiu'd ii 
Sch. II, para 21, C. I' ('ode, and if sncli 
a decree is made it is one without juristbe 
lion and therefore a nullity. Ihit a parts 
to the arbitration is however entitled uiidii 
the Act to cnfoiee the aibitr,itor\ awaid 
through the Couil in exactly tin* same was 
as if It was a dectcc*. 6(J f.A, 71 60 C 
670=142 I C. 324=1933 P C. 61.-64 M.J. 

J 341 (P.C ). Even aflei an .iwaid is 
enforced under the Arbitration Art, it i^ 
open to a parly affected by it to sue for its 
being set aside on the ground thtit the arlti 
trator had acted wholly without jurisdic- 
tion It follows, therefore, thet the mere 
pendency of procceding.s under S 15 of the 
Arbitration Act is no bar to a suit for a 
declaration that the award is null and void 
and for a perpetual injunction to restrain tin 
defendants fiom executing it, 19.35 r.ah 
76. See also 1935 Sind 1§4. 

Per Niyogi, A J C —Where an award filed 
by a party under S. 1.5, Arbitration Act, in 
registered as such in the High Court of 
Bombay and the Court on basis of the award. 
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Ittusiraiion, 

A dispute concerning the ownership of a diamond ring is referred to arbitration. The 
award may direct that the party in possession shall pay the other party Rs. 1,000. the said 
sum to be reduced to Rs. 5 in the ring is returned within fourteen days. 

Power to remove arbitra- 16. Where an arbitrator or umpire has miscon- 
tor or umpire. ducted himself, the Court may remove him. 

17. Any order made by the Court under this Act 
Costs. may be made on such terms as to costs or otherwise 

as the Court thinks fit. 

18. The forms set forth in the Second Schedule, or forms similar hereto 

Forms. such variations as the circumstances of each case 

require, may be used for the respective purposes 
there mentioned, and, if used, shall not be called in question. 

19. Where any party to a submission to which this Act applies, or any 


Notes. 

passes an order purporting to moitgage 
certain property owned by the other party 
situate beyond its jurisdiction, the ordei is 
valid m so far as it records under 0, 21, 
R 2, C P Code, an agreement between 
the parties although the High Court has no 
jurisdiction to entertain a suit to enforce 
the mortgage The order is operative as 
mortgage of the property specified m it, but 
although binding on the parties as an agree- 
ment It cannot be enforced by the Bombay 
Jhgh Court as a decree as it has no juris- 
diction to entertain a suit ou the mortgage 
159 I C. 739=1935 N 250 (F B ) 

Limitation —For purposes of execution of 
an award filed in Court it is governed by 
the period of lunitation prescribed for exe- 
cution of decree by that Court 1927 C 
853 So, award filed in a High Couit is 
governed by Art 183, Limitation Act 
(Ihid ) An award made on a reference 
under the Arbitration Act becomes enforce- 
able as a decree only when it has been filed, 
and it IS only then that the execution can 
arise Consequently an application to exe- 
cute an award more than three years from 
the making of the award is not barred by 
limitation, if it is within three years from 
the date of the filing thereof Theic is no 
piovision of law which bars an application 
to file an award presented more than three 
years after the making thereof. 61 C L. I 
515. 

Nature of Phoceedinc —A proceedrag un- 
der the Act IS not a suit and does not end 
m a decree The Act does not provide for 
the Court making an order filing or lef using 
to file an award The award is filed by the 
arbitratois under S 11 and unless it is re- 
mitted to them under S 13 (1) or set aside 
under S 14, it becomes enforceable as if 
it were a decree of Court The order of a 
Court in whatever terms it may be expressed 
under the Act is one setting aside or refus- 
ing to set aside an award 10 I C 211= 

S S.L R 61 Provisions of C. P Code, 
if apply 77 I C 868=1924 C 117 

Stay of Execution —Stay of execution of 
award cafinot be ordered 12 Bom L.R. 


860=8 1 C. 179. a/vo notes under 

S, 19, infra.) 

Fiung of Award —d) Procedure for fil- 
ing award. 15 C L.J. 110, 13 C W.N. 63. 
(«) Effect of filing award. 40 C, 219. 
(ttf) Effect of not filing award 5 1 C. 425. 
Cost of the filing award is in discretion of 
Court 27 I C 526=8 SLR 136. Con- 
ditions undci which award can be made rule 
of Court See 56 M.L f 35. 

Ebiopppx —If a part of an award is found 
to be invalid as being in excess of the arbi- 
trators’ powers and is separable from the 
rest, the remainder of the award being good 
can be maintained and acted upon, while the 
excessive part of the award can be declared 
to be unenf 01 ceable . But i f a pai ty has taken 
advantage of the invalid part of the awaid 
he is estopped from setting np that this clause 
of the award is invalid 1935 Rang 34 

Api'EVL — N o ajipeal lies againsl .in ordi, 
under the \rbilration Act as the oulers are 
ncilhci dcciees nor appealable orders uniLr 
Ss 104 and 146 of the C J’. Code Thtu* 
can be only a levision under S 115 of the 
C 'P Code. 10 1 C 211, 19 I.C. 405 
(Cal ). The proceedings for enforcement 
of an award under S. IS, Arbitration Act, 
arc goveincd by S 47, C. P. Code, and an 
appeal is competent from an order rejecting 
such application The fact th.it an objection 
was raised that the award was given without 
jurisdiction does not jirecludc the applicabi- 
lity of S 47. ISI I.C. 881=1934 Lah 49 
=35 P L R 635 

Sec. 17 — Costs incurred befoic umpiio 
or arbitrator arc not to be regarded as costs 
incurred m Court Costs m S. 17 rcfeis 
to cobls inclined in Court where there is no 
valid reference or valid award Court has 
no jurisdiction to award costs. 1928 Mad. 
370=54 M.L.J. 580. 

Sec 19 : App, icability —The «cction docs 
not apply and there is no dispute between the 
parties and the mere failure to pay what is 
admittedly due does not amount to a dispute 
1931 B 164. Where a party to a contract 
containing arbitration clause brings a suit to 
impeach the validity of that clause it is not a 
suit m respect of “any matter agreed to be 
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pci son claiming under him, commences any legal pro- 
Power to sta> proceedings feedings against any other party to the sulimission, or 
where there IS a subinnsion. person claiming under him, in respect of an> 

matter agree i lo be icfened any party to such legal proceedings may, at any 
time after ai^i/earance and befoie filing a written statement or taking an) other 
steps in the pioeeedings, apply to l[the judical authonty heioif which the pio- 
ceedings arc pending] to slay the proceedings ; and l[such aiitliont) |. it satisfied 
that Iheie is no sufficient reason why the matter sluiiiM not be lele ned in 


l^g Ref. Burden of Proof —When .i suit is filed in 

Substituted for the words "the Court” connection with a dKinitf', the fo;;sv i*. on 
Act XXI ot 1933. S. 2. the plaintiff to show wb} lie slioiild not be 


Notes. 

ref cried to arbitialion” and so the section 
does not apply 58 I C 790 (S ) , 61 I C. 
141 (S ) Before the junsdiction of a 
Court to make an order for stay under S 19, 
can be invoked, it must be established beyond 
doubt that there is a valid submission. It 
cannot he said that an arbitration clause is 
an ordinary incident of a contiact for the 
sale or purchase of goods, and such a clause 
cannot be incorpoiatcd into a contract by re- 
ference to anotiher contract between one of 
the parties and a third parly 38 C.W.N. 
737=61 Cal 702=1934 Cal. 796. Wheic a 
party seeks to avoid the contract for rea- 
sons dehors it, the arbitration clause cannot 
be resorted to by him. In other words a 
party cannot rely on a term of the contract 
to repudiate it and still say the arbitration 
clause should not apply. S3 Bom 573 If 
in consequence of misrepresentation or other 
circumstances the clause for reference is in- 
valid, if there is a binding contract at all 
between the parties, such questions do not 
constitute disputes arising out of a contiact 
so that when such questions are raised in a 
suit. S. 19 has no applicaton and the Court 
has no power to stay. 82 I.C. 81 (S ) ; 44 
All 472 at 480; but 24 C W N S67 
Mining of Terms —The words “a sub- 
mission to which this Act applies" m S 19 
provide for the case where a suit is filed in 
an upcountiy Court in an area to which the 
Act has not been applied though part of the 
cause of action has arising in a Presidency- 
town. The Court has power to stay the suit, 
if the suit could with leave or otherwise have 
been filed m a Presidency-town. (31 Bom. 
236, diss.) 45 Bom 1. The expression 
“after appearance” in S 19 is merely direc- 
tory and the section is mtended lo prevent a 
party from filing an application after he has 
atcomed to the jurisdiction of the Court. 48 
I C 434 (S ) An appearance for the pur- 
pose of making a stay application may be 
treated as an appearance in the suit, (Ibid.) 
An oial application for the time to file a 
written statement by defendant’s counsel in 
answer to a Court’s question is tsdsing a “step 
in the proceedings” within the meaning of 
S. 19. 28 C W N 771=1924 Cal. 789 Any 
application to the Court, even one for time 
is a “step in the proceedings” within S 19. 
40 I C 81 (S ) But merely applying for 
a copy of plamt is not. 52 Cal 453. 


bound bv the aqu'cnuii) tn u'lci. /.i L( 
1011=1924 S 49 _.SV.- (ih,> 47 819 

The htiidcn of pioiiiie lli.il <i itaitiiiil.u dis- 
pute cannot be reluud lfi ailiiliatinij lies on 
the parly allcmiig it. .5.1 f bun 271 Wheic 
a (t( fendanl docs not plead at the eai Iv st.ens 
of a Inal a subsi'-tinc a-iuernnil to n lei to 
arbitiatioii but submits t(» the jini<di( tioii of 
the Comt and allows the trial lo p'oieed, he 
cannot aflciwaids latse the idea, 2(1 A I, 
j. 975=71 I.C. 141- 192.i A. 139 
Court Kaiiwi'ked 'lYJ Si \v Tin “foinl” 
means the Coml living llie suit and not (lie 
Distiict (ourl. 1928 Bom .17': 19,11 I, alt. 
66; 1931 Lah Wl; 1931 S.iid 1()9. “The 
Court in S, 19 means the Court '•(i/ed of Ilie 
case, whether .such Couil 1«‘ a Ilieli t'oiiit oi 
a District Cotnl, oi auv otln i Couit, ol in- 
ferior jurisdiction, sucli as the Couit of 
Small Causes or a sulHiidiiiiile Coint. It 
IS that Couit winch is in a lutlei iio nnm 
lo know and lo decide exiiefiitioiislv whetliei 
the applicalipn foi sta\ has bisn tiled .liter 
appearance in Coiiit and K-fon takiiu', aii> 
step m the pioceidiiin.s. (’(.asi law leciew- 
cd.) 1933 Smrl 376 (1’ B.); 1.5fl 1C, S.?9, 
Court in R 19 of the Act is the oik in which 
the proccedinRS oi other attempts to hinvj; a 
suit are in l.ict. 43 Ml. 5.53 Suit ni t*al. 
Pres S.C r.— Application foi .,ta\ can he 
made in CalcuUa Ifich (‘oiiil 5(i Cal 755 
=33 C W.N 888. 

Sl\A —The Court is vested with a disi le- 
tion either lo staj or not to sla> tin suit; 
but the discretion must he enided hv nidicial 
principle.s 75 1 C. Kill -T92t .S 49; 43 C 
L J 297 ; 54 Bom 197; Sfi C. 818, .55 [ C. 
817 (C ) As to what must he jnoved hy an 
applicant befoie granting his applic.ition lot 
sta5', iec 1928 .Rind 94. There can he no '-tav 
of pioccediiiRs uiidei S, 19 when Iheie is 
no “submission” in the tiue sense of tin* 
word A suhintssion to arlnlialion, which 
deprives a parly of his right under tlu‘ l.iw 
to have his disjmlcs decided hy a Couit of 
law, must be construed .stiidly; and uiib'ss 
it dearly appears from the teiins ol the siili- 
mission that a party has .so dc'piived him- 
self, no stay should lie gianted. Slav ought 
to be refused in a case whcie the tribunal 
contemplated by the parlies has iirevocably 
committed itself to ccitain views. 28 S I,. 
R 223=1934 Sn>d 200. Wheie legal pro- 
ceedings were for a long time thieatcned 
against a person in respect of a contract 
which provided for all settlement of disputes- 
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accordance with the submission and that the applicant was, at the time when the 
proceedings were commenced, and still remains, ready and willing to do all 
things necessary to the proper conduct of the arbitration, may make an order 
staying the proceedings. 


Notes. 

by arbitration, and when instituted that per- 
son applied for a stay of suit pending arbi- 
tration he can claim it as a matter of right 
His failuie to object to the litigation is no 
ground for refusing stay. 45 M.L.J, 653 
=47 Mad 164 Stay of suit pending arbi- 
tration— Discretion of Court--k3harges of 
fraud. 22 A L J. 1031 An order staying 
a suit is a permanent one unless otherwise 
provided in the order itself and an order 
staying suit where the subject-matter was 
referred to arbitration and a decree was 
passed in terms of the award is sufficient to 
finallv dispose of the suit. 43 All 270, 43 
All 533 Sec also 47 Cal. W. The case 
would be different if by a reference and 
award before the suit the rights and liabi- 
lities of the parties had been determined at 
the date of the suit. 47 Cal. 752 ; 56 I.C 
160 Institution of suit after reference to 
arbitration by one of the parties and omission 
on the part of the other to apply for stay of 
suit amounts to waiver of right to arbitra- 
tion. 44 A 292. Provision for reference 
to two arbitrators— One arbitrator to be 
named by each party— No provision in case 
of the refusal by a party to nominate— Suit 
by party who has not nominated— Stay of 
suit can be granted. 107 I.C. 434=1928 
Sind 94 See also 1935 Sind 62=155 I C 
895 (Refusal of stay— Charge of fraud and 
forgery, if and when sufficient cause) 

“SiEi's IN THE 'Proceedings”— Meaning of 
—If a party formally appears before the 
"Registrar of the Court through his advo- 
cate’s clerk, before he has had a reasonable 
time to enable him to decide on the course of 
action to be taken, that cannot ordinarily de- 
bai him f ibm applying for stay of suit ; that 
cannot amount to a step m the proceeding 
within the meaning of S 19 28 S L, R 

223=1934 Sind 200 Application for ad- 
journment IS not a step in the proceedings. 
■61 Cal. 702=38 C. W N 737=1934 Cal. 
796. An application made to the Court for 
postponement of the heaiing of the suit is a 
step in the proceedings within the meaning 
of S 19 irrespective of the intention with 
which the application is made Whether the 
applicant wishes to have further time to file 
a wiitlen statement or to raise as a bar to the 
Sint the agreement to refer to arbitration, in 
cither event, his application is an application 
to invite the Court to do something which 
would enable him to establish his defence. 
It IS for the Court to determine whether any 
particular act or application is a step in the 
proceeding 155 I.C. 895=28 S L R 366 
=1935 S 62. 

Evidence.— Before an order staying pro- 
■ceedings, can be made, it must be proved that 


there is a lalid submission, that there is no 
sufficient reason why the matter should not 
be referred according to the submission and 
that the applicant was and is ready to do all 
things necessary to the proper conduct of the 
arbitration. 47 Cal. 1020. It is largely in 
the discretion of the Court to make an order 
Staying proceedings m such a matter and 
when the discretion has been exercised, the 
Appellate Court will interfere only when a 
strong case is made out. 47 Cal. 1(^. A 
suit IS not barred by a reference to arbitra- 
tion made before, but the award in which is 
delivered after the suit. 56 I C. 150=13 
S L.R. 193 Arbitrators can decide q^ucs- 
tions of law and the occurrence of a difficult 
or complicated question of law is not a suffi- 
cient giound to lake the matter out of the 
arbitrator’s hands. 58 C. 1107, So long 
as the authority delegated to an arbitrator is 
not revoked he has the power to make an 
awaid and there would be no impropriety 
of conduct on his part in proceeding with the 
refeience after a sud is filed unless he has 
notice that there has been an application for 
leave to revoke the authonty conferred on 
him to some competent Court. 35 I. C. 
536=10 SLR. 1 Though it appears de- 
sirable to have the matter tued in Court the 
proper couise is not to ignore the arbitra- 
tion but to direct the defendant to take 
necessaiy steps to revoke the submission. 
35 I C 536=10 S L R 1 S'cc also 11 I 
C 274 (S ) An arbitration clause in a 
contract docs not oust the jurisdiction of 
tlic Court 111 case of its breach 20 I. C 
504=7 SLR 1 , Where an action has been 
commenced upon a contract which contains 
a provision for reference to arbitration then 
even if a lefeience to arbitration has taken 
place before the suit is instituted and if no 
application is made to stay the suit pending 
the aibitralion, the award is of no effect. 
38CLJ 67 

Estoppel —Where after the Inal Court 
dismissed the defendants’ application for 
slay under S 19 and pending an appeal 
thciefrom, the defendants applied for an 
adjournment to file a written statement and 
consented to the issues being rclerred to 
the Commissioner, held, that those facts did 
not ccustitule evidence of consent on the 
part of the defendants precluding them from 
urging their application for stay in the 
appellate Court. (4 I C, 359, Rel ) 27 
S L.R 169=140 I.C. 626=1933 Smd 75. 

Stay— Grounds for— Considerations for 
Court.— Under S. 19, a suit can only be 
stayed when it is in respect of any matter 
agreed to be referred but not otheiwise If 
it IS not in respect of the same matter which 
IS agreed to be refeired there can be no 
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Power for High Court to 20. The High Com t may make i tiles consistent 
make rules. w ith ihis Act as to — 

(а) the filing of awards and all proceedings consequent thereon or in- 
cidental thereto; 

(б) the filing and heaiing of special cases and all proceedings consequent 
thereon or incidental thereto ; 


Notes. 

.stay of suit and there can be no question 
that the arbitrators arc functus officio until 
such suit IS stayed Where one of the parties 
who have agreed to refer the dispute fo 
arbitration files a suit praying for a decla*a- 
tion that the other party has no light to 
refci any matter to arbitration and that the 
arbitrators have no jurisdiction in any matter 
relating to the agreements between the par- 
ties, their claim strikes at the veiy tool of 
the submission clause, but does not come 
within the submission clause as to lender tlic 
arbitrators fwictur 'offiao. The mere fact 
that the othci party has applied for stay of 
suit under S. 19 and" that the application is 
pending does not affect the question nor does 
the institution of suit 'by the party objecting 
to the award when it is instituted subsequent 
to the filing of award. 1935 Smd 228. See 
also 155 I.C 932=1935 Bom 155. What 
IS a suffiaent cause for refusing to stay on 
an application for stay under S. 19 depends 
on the particular facts of each case The 
fact that a submission clause does not include 
all the matters which are the subject of 
legal proceedings may be a sufficient cause 
for refusing to stay When there is a charge 
of fraud or forgery against one of the parlies 
to a submission clause, a Court has discre- 
tion to refuse a stay. Geneially speaking 
where the party charged desires a public in- 
quiry, the Court will generally refuse to send 
the case to arbitration, but where the paitj’ 
making the charge desires that the matler 
should be dealt with in Court, the Com I 
will be less inclined to stay the suit. 155 
I C. 895=1935 Smd 62 

Practicf —In respect of a suit pending 
on the file of the Judicial Commissioner at 
Sind, the practice is to file a separate appli- 
cation for stay under S. 19 of the Act and 
not an application in the suit 27 S L R 
169=140 I.C 626=1933 Smd 75. 

Miscexlaneous. — A decision of a Judge 
as an arbitrator with the consent of the 
parlies is binding on the parties as if it 
were an award of an aibilratoi, even though 
the Judge, as such, had no jurisdiction over 
the matter m controversj. But this doc- 
trine cannot apply when, the Judge was 
chosen as arbitiator not voluntarily but 
under great judicial pressuie 1.5 C.L J. 
142=13 I C 898=16 C W N 444 An 

agreement to refer to arbitrator is not bad 
merely for the reason that it included dis- 


jiutes othei than that befon* the Couit, if 
there was a distinct eUiise to the etleet that 
the aibitialois would only u'jwut tn the 
Couit their derUion on the Miiiit-^t -matter 
of the suit. 76 1 ('. U)07 - 192.1 l..ih. 411. 
Whetc a pinate uifoiination got by an 
aibilrator was, m the iiiesenee ot the 
paitics, cnmtr.uniCiiteil to the otlier aibiti.i 
tois, an award by thun is not invalid. 
Courts proceed vei\ wanly in allriwiug revi- 
sion is awauls 41^ M L J, The 

umpiie IS not iiistitied in the fate (d' nil 
objection by eithei paity in faking any jiait 
of the evidenn; fiom the nole.s ot the ailii- 
liators unless tlieie uie spenfle jtnnisiotis 
in the siilmiissioii pennitlinv, him to do si. 
64 I.l* 706 \Miut a (’niiil i- askul to tile 
an awatd, it is not sittine. a-, a t'onit o) 
appeal fiom the arhilratois, hut the (‘oiiit 
can certainly divide if the awatd sfiiii'ht to 
lie filed is the piodiiclioii ot a liilHinal <Iiily 
constituted umlei the teims of a eoiilract 
binding on both p.iities. 41 A, |8I. When* 
the Couit below had camelled the leleieiui 
to arbitration on account of the ilelav m 
making the awatd, it is not compitent to 
the appellate (‘oiiil to look into the awanl 
or treat it as if it weie the leport of a com- 
missionci. 4 T.ah.I,.J. 48 1922 1. 104 
(2). On this section, ,icc ti/sn (ifi'J 

(Rules of Beng.d riiambei of (oimnenej; 
1923 Lah. 453, 28 C.W.N. Ill) 27 Horn 
L K. 1898; 1925 Horn 449 ; 38 t I. J (i7 
(Specific perfoimance of agteetiieiil to u lei 
to aibiliation) , 5(i M L.j. 291; 27 liotn 
L. R 568 (Sole aihilKitor upjioiiifed hv on 
pally), 

Rrs_ Judjcat\ — Wheie an ajiplieation loi 
stay is icjected and the onler is not .i-el 
aside, a second application for stay is haired 
as tes indtcala even if the liust ordei is 
eironcous, 1035 Sind f)2 1.55 I.C 895 28 
S L R. 366, ^ 

Amui„ — Kiom an oidei refitsing stay 
under S 19 no appeal lies, only revision U 
competent. 1037 Lah. 2lK> 

Revision .” All application made uiulei 
S. 19 IS not an iutcrlocutoiy pioceeding or a 
mere biancb of a suit within the meaning 
of S. IIS of the C. r. Code, It is a case 
m itself and decides finally between the 
paitic.s whether the matter .shall or shall not 
be decided 'by aibitration, therefore an appU- 
eation in levision will lie and is not excluded 
by S. 115, 1936 Sind 205. Sec also 1937 
Lah. 206. 
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(c) the transfer to Presidency Courts of Small Causes for execution of 
awards filed, where the sum awarded does not exceed two thousand rupees ; 

(d) the staying of any suitor proceeding in contiavention of a submis- 
sion to arbitration ; and, 

(e) generally, all proceedings in Court undei this Act. 

21. In section 21 of the Specific Relief Act, 1877, after the words “Code 
t ^ 4 . 01 of Civil Procedure" the words and figures “and the 

Act 1, 1877. ° ’ Indian Arbitration Act, 1899," shall be inserted, and 

for the words “a controversy" the words “present or 
future or differences" shall be substituted. 

Crown to be bound ^2* The provisions of this Act shall be binding 

on the Crown. 

23. l[ * ] 


THE FIRST SCHEDULE. 

{See Section 6 ) 

Provisions to be implied in Submissions. 

I. If no other mode o£ reference is provided, the reference shall be to a single 
arbitrator 

II. If the reference is to two arbitrators, the two arbitrators may appoint an umpire 
at any time within the period during which they have power to make an award. 

HI. The arbitrators shall make their award in writing within three months after 
entering on the reference, or after having been called on to act by notice in writing from any 
party to the submission, or on or befoi e any later day to which the arbitrators, by any writing 
signed by them, may, from lime to time, enlarge the time for making the award 

IV. If the arbitrators have allowed their time or extended time to expire without 
making an award, or have delivered to any party to the submission, or to the umpire, a 
notice m writing stating that they cannot agree, the umpire may forthwith cntei on the 
reference in lieu of the arbitrators. 

V. The umpire shall make his award within one month after the original or extended 
time appointed for making the award of the arbitmtors has expired, or on or before any 
later day to which the umpire, by any wilting signed by him, may from time to time, enlarge 
the time for making his award. 

VI. The parties to the reference, and all persons claiming through them respectively 
shall, subject to the provisions of any law for the time being in force, submit to be examin- 
ed by the arbitrators or umpire on oath or afiiimation in relation to the matters in dispute, 
andshall, subject as aforesaid, produce before the arbitrators or umpire, all books, deeds, 
papers, accounts, writings, and documents within their possession or power respectively 
which may be required or called for, and do all other things which during the proceedings 
on the reference the arbitratois or umpire may require 

VII. The witnesses on the reference shall, if the arbitrators or umpire think fit, be 
examined on oath. 

VIII. The award to be made by the arbitrators or umpire shall be final and binding 
on the parties and the persons claiming under them respectively. 

IX. The costs of the reference and award shall be in the discretion of the arbitators 
or umpire, who may direct to and by whom, and in what manner, those costs or any part 
thereof shall be paid, and may tax oi settle the amount of costs to be so paid or any part 
thereof, and may award costs to be paid as between solicitor and client. 


THE SECOND SCHEDULE. 

{See Section 18.) 

FORM I. 

Submission to single arbitrator 
In the matter of the Indian Arbitration Act, 1899 .— 

Whereas differences have arisen and are still subsisting between A, B. of and 

C. D of concerning 

Now we, the said A B. and C. D., do hereby agree to refer the said matters m diffe- 
rence to the award of X. F. 

(Signed) A. B. 

C.D, 

Dated the 189 . 


jueg, jwi, 

1 Omitted by Order m Council, 1937. 
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FORM 11. 


Submisstonof particular dispute to single arbUtiiior 
In the nsatter of the Indian Arbitration Act, 1899 _ 

Whereas differences have arisen and are still subsisting between . / It. of and 

C. D of concerning 

Now we, the said^/4. S. and C D , do hereby agree to refer the said nialtus in differ- 
ence to the award ol X. Y. 

(Signed) ./ B 
C. IK 

Dated the 189 . 

FORM III. 

Appointment of single arbitrator under agreement to refer julnrc diifcrcncci lo urifllrntitin. 
In the matter of the Indian Aibitration Act, 1899:— 

Whereas, by an agreement in writing, dated the day of 

18 , and made between A.B o[ and C. It of , jt j., 

provided that differences arising between the paifies thciclo shall be lefeired to an ;u infra- 
tor as therein mentioned , 

And whereas differences within the meaning of the said provision liave arisen ,iiid are 
still subsisting between the said parties ronccining. 

Now we, the sai 1 parties ./ /?• and C. D., do hereby reler the said inattei., ni dilfei- 
ence to the award of X. V. 

(Signed) A. L'. 


Dated the 189 . 

FORM IV. 

Enlargement of time hg arbitrator by endorsement on subwthAwn 
In the matter oi the Indian Arbitration Act, 1899, and an arlnlialinii kdwi’cn I It 
of and C. D of ‘ ‘ 

1 hereby enlarge the li of making my award in respect of the lanller, in rlitfercneo 
referred to me by the within {or above) submission until the day of 


(Signed) -V. 1 

Ts . j Arbitrator. 

Dated the 189 . 

FORM V 
Special case. 

In the matter of the Indian Arbitration Act, 1899, and an arbilratioii between A, H. of 
and C D oi , — 

The following special case is, pursuant to the provisions of Section II), elaiist fb) of 
the said Act, stated for the opinion of the i— uv ; 

_ (H ere state the facts concisely in numbered paragraphs.) 

The questions of law for the opinion of the said Court arc 
First, whether 


Secondly, whether.. 


(Signed) -Y, r , 

Baud the 189 . eUhtraler. 

FORM VI. 

Award. 

In the matterjf ^J-aian Arb.lrat.on Act, 1899, and an arbitration bclnecn .1. II. of 

Whereat in purs, ance of an aareement m wntmg, dated the d..v of 

189 , and made between Ji.ol and C D of ^ 

matters m difference between them concerning refciicdto mu, AM'., the 

make m?a4ri arwLr.-*’"”® matter,, snbm.tted to .nc, .1., I.r.eby 

I award— 

(1) that 


(2) that... 


Dated the 


(Signed) -Y I", 

Arbitrator. 


^Here specify the Court. 
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THE ARBITRATION (PROTOCOL AND CONVENTION) ACT 
(VI OF 1937). 

[4th March, 1937, 

An Act to make certain further provisions respecting the law of arbitration in 
British India. 

Whereas India was 'a State signatory to the Protocolon Arbitration 
'Clauses set forth in the First Schedule, and to the Convention on the Execution 
■of Foreign Arbitral Awards set forth in the Second Schedule, subject m each 
case to a reseivation of the right to limit its obligations m respect thereof to 
contiacts which are considered as commercial under the law in force in Pritish 
India ; 

And whereas it is expedient, for the purpose of giving effect to the 
-said Protocol and of enabling the said Convention to become opeiative in British 
India, to make certain further provisions respecting the law of arbitration ; 

It is hereby enacted as follows 

Short title, extent and 1. (1) This Act may be called The Arbitra- 
operation TION (PrOIOCOL AND CONVENTION) Act, 1937. 

(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas. 

(3) The provisions of this Act, except this section, shall have effect only 
from such date as the ’ [Central Goveinment] may, by notification in the i [Official, 
'Gazette,] appoint m this behalf, and the i[Central Government] may appoint 
different dates for the coming into effect of different provisions ol the Act. 

2. Ill this Act “ foreign award ” means an award on differences relating 
to matters considered as commercial under the law in 
Interpretation force in British India, made after the 28th day of 

July, 1924,- 

(a) in pursuance of an agreement for arbitration to which the Protocol 
set forth in the First Schedule applies, and 

(b) between persons of whom one is subject to the jurisdiction of 
some one of such Powers as the i [Central Government,] being satisfied that 
reciprocal provisions have been made, may, by notification in the [Official 
Gazette,] declare to be parties to the Convention set forth m the Second Schedule, 
and of whom the other is subject to the jurisdiction of some other of the Powers 
aforesaid, and 


(c) in one of such tciiilories as the i [Central Government,] being 
satisfied that reciprocal provisions have been made, may, by like notification, 
■declare to be territories to which the said Convention applies, 

and for the purposes of this Act an award shall not be deemed to be 
■final if any proceedings for the purpose of contesting the validity of the award 
are pending in the country in which it was made. 


3. Notwithstanding anything contained in the Indian Aibitration Act, 
1899, or in the Code of Civil Piocedure, 1908, if any 
refoect of be ^ submission made in pursuance of an agree- 

leferred to arbitration rnent to which the Protocol set forth in the First 
Schedule as modified by the reservation subject to 
which it was signed by India applies, or any person claiming through or under 
him, commences any legal proceedings in any Court against any other party to 
the submission or any person claiming through or under him in respect of any 
matter agreed to be referred, any paity to such legal proceedings may, at any 
time afiei appearance and before filing a written statement or taking any other 
steps in the proceedings, apply to the Court to stay the proceedings , "and the 
Court unless satisfied that the agreement or arbitration has become inoperative 


I-ll 


Substituted by Order in Cotmal, 1937. 
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IS. 4 


, . .HI .i»aru 

matleon a matter ictcrred to .11 ijinatiuii in Hritihh 

(2) Any foreign awaid which would be enlorce.iljlc under this Act shall 
ited as binding foi all purposes on the persons as between whutn it was 


or cannot proceed, or that there is .a.l ju fact anj dispute between the panics 
with regard to the matter ngie«,d to be lefcned, sLall make an order staying the 
proceedings. 

4 (1) \ foretgn award shall, subject to the j)n;visions of this .\c\ he 

£a«(o£fwe.gn,«arcl,. eufoioablc in Jlritisli fmlmas if It were an award 

India. 

be treated as binding iux a.. wn mv; pv;^oulI^as wt-iween wnoin it was 

made, and may accordingly be relied on by any of those persons by wav of 
defence, set oflf or otherwise m any legal proceedings in iiritisli India, and aiiv 
references in this Act to enforcing a toreign award shall be consliucd as includ- 
ing references to relying on an award. 

T 7 ,. f r j interesti'd in a foreign award 

may apply fo any Court having juriMlirliDn (ivn thu 

subject-matter of the award that the aw ard In- llb'cl in 

Court. 

(2) The application shall be m writing and shall be nnmheicd and legis- 
tered as a suit between the applicant as plaintiff and the other paities as 
dants. 

(3) The Court sltall direct notice to be given to the iiarlivs f. the arbi- 
tration other than the appliant, requiring them to show rausc, willno a Imie 
speerfied, why the award should not be fried. 

6. (1) Where the Court is satishetl that the foreign award is eninrreahle 

Enforcemeat of fo.eigu ^^‘Sd 'lhL’ll‘''n™lV'’f" 

(2) Upon the judgment so pronounced a decree shall toll,™ and no 
appeal shall he from such decree except in so far as the dcciec is in execs-, f 
or not in accordance with the award. 

Conditions for enforce- 7. (1) In order that a foreign iiwartl nmvbe 
uienl of forei^ award,. enforceable under this Act it must have- 

vA A ^Sireemcnt for arbitration wliioli wa'i 

valid under the law by which it was governed, 

(^) by the tribunal provided for in the agieeineiit or con- 
stituted in manner agreed upon by the parties, «‘{,ivLiut.iu 01 ton 

procedure , ^ conformity with the law governing the arbitration 

(d) become final in the country in which it was made 

arhiJbln;rrheTw'oft4^^^^^^ 

or the Uw otBSirS. P-'-i 

(2) A foreign award shall not be enforceable under this Vrt if rv.,,,! 
dealing with the case is satisfied that— 

(a) the award has been annulled in the country in which i( was inaile, 
given notice of the^LStion proceLtngT^^ 

prasenth.scase,orwas under sJLteletep^^^^^^^^^^ 
decisions^on mtters ^you7kt^1ope‘of L‘ agre^^^ 
order its enforcement sabU to thrS\*L'h sZ'Tg "u 

ingto enforce it as the Cou.t may S ft 
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(>)) If a party seeking to resist the enforcement of a foieign award 
proves that there is any ground other than the non-existence of the conditions 
specified in clauses {a), (&) and (c) of sub-section (1), or the existence of the 
conditions specified in clauses (5) and (c) of sub-section (2), entitling him to 
contest the validity of the award, the Court may, if it thinks fit, either refuse 
to enforce the award or adjourn the hearing until after the expiration of such 
period as appears to the Court to be reasonably sufficient to enable that party to 
lake the necessary steps to have the award annulled by the competent tribunal, 
8. (1) The party seeking to enforce a foreign 
Evidence award must produce — 

(a) the original award or a copy thereof duly authenticated in manner 
required by the law of the countiy in which it was made ; 

(b) evidence proving that the award has become final ; and 

(c) such evidence as may be necessary to prove that the award is a 
foreign award and that the conditions mentioned in clauses (o), (6) and {c) 
of sub-section (1) ot section 7 are satisfied. 

(2) Where any document requiring to be produced under sub-section (1) 
is in a foreign language, the party seeking to enforce the award shall produce a 
translation into English certified as coirect by a diplomatic or consular agent of 
the country to which that party belongs or certified as correct in such other 
manner as may be sufficient according to the law in force in British India. 
Saving 9. Nothing in this Act shall — 

(a) prejudice any rights which any person would have had of enforcing 
in British India any award or of availing himself in British India of any award 
if this Act had not been passed, or 

{h) apply to any award made on an arbitration agreement governed by 
the law of British India. 

Rde-making powers of 10. The High Court may make rules consistent 
the High Court with this Act as to— 

(o) the filing of foieign awards and all proceedings consequent thereon 
or incidental thereto; 

(ft) the evidence which must be furnished by a parly seeking to enforce 
a foreign award under this Act ; and 

{c) generally, all proceedings in Court under this Act. 

THE FIRST SCHEDULE. 

Protocol on Arbitration Clauses. 

The undersigned, being duly authorised, declare that they accept, on 
behalf of the countries which they represent, the following provisions: 

1. Each of the Contracting Slates recognises the validity of an agree- 

ment whether relating to existing or future differences between parties subject 
respectively to the jurisdiction of different Contracting States by which the 
parties to a contract agree to submit to arbitration all or any differences that 
may arise in connection with such contract relating to commercial matters oi to 
any other matter capable of settlement by arbitration, whether or not the 
arbitration is to take place in a country to whose jurisdiction none of the parties 
is subject. , . . , . , . 

Each Contracting State reserves the right to limit the obligation men- 
tioned above to contracts which are considered as commercial under its national 
law. Any Contracting State which avails itself of this right will notify the 
Secretary-General of the League of Nations in order that the other Contracting 
States may be so informed. , _ 

2. The arbitral procedure, including the constitution of the Arbitral Tri- 

bunal,’ shall be governed by the will of the parties and by the law of the countiy 
in whose territory the arbitration takes place. ^ 

The Contracting States agree to facilitate all steps in the procedure which 
require to be taken in their own territories, in accordance with the provisions 
of their law governing arbitral procedure applicable to existing differences. 
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3. Each Contracling Stale undertakes to ensure the execution by its autho- 
rities and in accordance with the provisions of its national laws of arbitral 
awards made in its own territory under the preceding articles. 

4. The Tribunals of the Contracting Parties, on being seized of a dispute 
regarding a contract made between persons to whom At tide 1 ajiplies and in- 
cluding an Arbitration Agreement whether referring to pre.seiit or future 
differences which is valid in virtue of the said article and capable of being 
carried into effect, shall refer the parties on the application of curlier of them 
to the decision of the Arbitrators. 

Such reference shall not prejudice the competence of the judicial tiibunals 
in case the agreement or the atbitration cannot proceed or becoine.s inoperative. 

5. The present Protocol, which shall remain open for signature by all 
States, shall be ratified. The ratification shall be deposited as soon as po.ssible 
with the Secretary-General of the League of Nations, who shall notify ' such 
deposit to all the Signatory States 

6. The present Protocol will come into force as soon as two lalitirations 
have been deposited. Thereafter it will take effect, in the case of each t Contract- 
ing State, one month after the notification by the Secietary-( iencral of the 
deposit of Its raiification. 

7. The present Protocol may be denounced by any Contiacling State on 
giving one year’s notice. Denunciation shall be effected by a noiifiratirm addres- 
sed to the Secretary-General of the League, who will iiimu'iliiildy tiansmii 
copies of such notification to all the other Signatoiy States and infonti them of 
the date on which it was received. The dcnunciaiion shall take elTcrt mie year 
after the date on which it wis notified to the Secietary-( Icnmal, and shall 
operate only in respect of the notifying State. 

8. The Contracting States may declaie that their acceptaiie.- of the pre.soiit 
Protocol does not include any or all of the undei mentioned ici i ilone^ : iIm’i is 
to say, their colonies, overseas possessions or teriiioiies, pioteclorates oi the 
territories over which they exercise a mandate. 

The said States may subsequently adhere separately on l)eh;ill iff anv 
t^erritory thus excluded. The Secretary-General of the League of N'ati.ms shall 
be mfoimed as soon as possible of such adhesions, l ie shall notify sm-h adlie- 
sions to all S gnatory States. They will uke effect one mo.ilh after the n.,tillfa- 
tion by the becretary General to all Signatory Slates. 

The Contracting States may also denounce the I^otocol scparatch on 
behalf of any of the teriitories referred lo above. Ariicle 7 aimlies to such 
denunciation. " ' 

THE SECOND SCHEDULE. 

Convention on the Execuiiom of Foreign Akiiurai, Award.s. 


Article l.-ln the terntories of any High Contracling I’.irly to which the 
present Convention applies, an arbitral awa.d made in pursuance of an agree- 
ment, whether relating to exislmg or future differences (herein, ifier ralh d 4 
submission to arbitration”) covered by the Protocol on Arhiirnliim Chiises 
opened at Geneva on September 24, 1923, shall be recognised as binding md 
shall be enforced in accordance with the rules of the pro4d.ire of the em( “y 
where the award is relied upon^, provided that the said award has hemi Se n 
a territory of one of the High Contracting Parties lo whicli tiie pres ■ , Sven- 


To obtain such recognition or enforcement, it shall, further, be nccessarv 
(o) That the award has been made in pursuance of a submission to 
arbitration which is valid under the law applicable thereto ; suomission to 
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(5) That the subject-matter of the awaid is capable of settlement by 
arbitiatjon under the law of the country in which the award is sought to be 
relied upon; 

(c) That the award has been made by the Arbitral Tribunal provided 
for in the sutmissicn to arbitration or constituted in the manner agreed upon 
by the parlies and in conloimity with the law governing the arbitration proce- 
dure; 

(d) That the award has beccme final in the country in which it has been 
made, m the sense that it will not be considered as such if it is open to opposi- 
tion, appel or pouivoicncassaticn (in the countries where such loims oi proce- 
dure exist) or if It IS pioved that any proceedings for the purpose of contest- 
ing the validity of the award are pending; 

(e) That the recognition or enforcement of theawaidis not contrary 
to the public policy or to the principles of the law of the couniiy in which it is 
sought to be relied upon. 

Article 2.— Even if the conditions laid down in Article 1 heicof aie fulfilled, 
recognition and enfoicement of the awaid shall be refused if the Court is 
satisfied : 

(a) That the award has been annulled in the country in which it was made ; 

(b) 1 hat the party against whom It is sought to use the award was not 
given notice of the arbitialicn proceedings in sufficient time to enable him to 
present his case ; or that, being under a legal incapacity, he was not properly 
represented , 

(c) That the award does not deal with the differences contemplated by 
or falling within the terms of the submission to arbitration or that it contains 
decisions on matteis be} end the scope of the submission to aibitralion. 

If the award has not toveied all the questions submitted to the arbitral 
tribunal, the competent authority of the country wheie recognition or enforce- 
ment of the award is sought can, if it thinks fit, postpone such recognition or 
enforcement or grant it subject to such guarantee as that authority may decide. 

Atticle 3 —-If the parly against whom the award has been made proves 
that, under the law governing the arbitration procedure, there is a ground, other 
than thegioundsiefened to in Aiticlcl (a) and (c), and Article 2(&)and (c), 
entitling him to contest the validity of the awaid in a Court ol law, the Court 
may, if it thinks fit, either lefuse recognition or enforcement of the award or 
adjourn the consideration thereof, giving such paity a reasonable time within 
which to have the award annulled by the competent tribunal. 

Article 4 —The party rel}ing upon an awaid or claiming its enforcement 
must supply, in particular : 

(1) The original award or a copy thereof duly authenticated, according 
to the requirements of the law of the country in which it was made ; 

(2) Documentary or other evidence to prove that the award has become 
final, in the sense defined in Article 1 (rf), in the countiy in which it was made ; 

(3) When necessary, documentary or other evidence to prove that the 
conditions laid down in Article 1, paragiaph 1 and paragraph 2 (o) and (c), 
have been fulfilled. 

A translation of the award and of the other documents mentioned in this 
Article into the official language of the country where the awai d is sought to be 
relied upon may be demanded. Such translations must be certified correct by 
a diplomatic or consular agent of the country to which the party who seeks to 
rely upon the award belongs or by a STtorn translator of the country where the 
award is sought to be relied upon. 
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Article 5.— The provisiotts of the above Artidcs shall ii )t dejjrive any 
interested party of the right of availing himself of an arbitral a waul m the 
manner and to the extent allovved by the law oi the tieaties oi the coumry 
where such award is sought to be relied upon. 

Article d.—The present Covention applies only jn arbitral awards made 
after the coming into force of the Protocol on Ar!jjl;atiitn t l.i'i-'Os. ojicni'd 
at Geneva on September 24, 1923. 

Article 7.— The present Convention, wh.ch tvill remain open tn iljf si:;na- 
ture of all the signatories of the Protocol of 1923 on \rl)itrtition f laiises, shall 
be ratified. 

It may be ratified only on behalf of those Members oi the League of 
Nations and non-Member States on whose behalf the Protoeol of I'l?? shall 
have been ratified. 

Ratifications shall he deposited as soon as possible with the .serielary- 
General of the League of Nalioiib, who will notify such di-posb to all the 
signatories. 

Article 8.— The present Convention shall come into foi i e ihri't* months 
after it shall have been ratified on behalf of two High t^miracling i'aities. 
Thereafter, it shall take effect, in thccase of each High Contiai ting P.uly. lliri'e 
months after the deposit of the ratification on its behalf with the .Se-Tetary- 
General of the League of Nations. 

krticle 9.— The present Convention may be denoiinci'd on behalf of any 
Member of the League or non-Member Slate. Deniincirilion shall be nolilied 
in writing to the Secretary-General of the League of Mafioiis, who will im- 
mediately send a copy thereof, certified to be in confurmil> with ilu> iiodtia- 
tions, to all the other Contracting Parties, at the same linie uifoniiing them 
of the date on which he received it. 

The denunciation shall come into force only in n-speci of ilu' High 
Contracting Party which shall have notified it and one year aftei sucli noti- 
fication shall have reached the Secretary-General of the League of Nations. 

The denunciation of the Protocol on Arbitration Chuiscs ritall »-ntai! 
ipso jaclo, the denunciation of the present Convent ion. 


Article JO— The present Convention does not apply to llie CoIomii^ I'lolce- 
torates or territories under suzerainty or mandate of any llijfli ( ■omiartinn 
Party unless they are specially mentioned. ^ 

The application of this Convention to one or more of Muh Colonies 
Protectorates or territories to which the Protocol on Arbitration Clauses onm- 
ed at Geneva on September 24, 1923, applies, can he effected at any time by 
means of a declaration addressed to the Secretary-General of the League of 
Nations by one of the High Contracting Parties. ^ 

Such declaration shall lake effect three months after the deposit (hereof. 

for nlllJlS Convention 

A *■ T n U ^ f Protectorates or territories referred to above 

Article 9 heieof applies to such denunciation. 

r Convention shall be transmit- 
ed by the Secretary-General of the League of Nations to every Member of 
the League of Nations and to every non-Member State which signs the Tame. 
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THE BANKERS’ BOOKS EVIDENCE ACT (KVm OF 1891). 

Prefatory Note.— The following is the Statemeni of Objects und’Reasoiis attached to 
the Bill 

“It is some time since the Imperial Parliament recognised the great Inconvenience 
which is caused to bankers from their being required to produce their books in Courts of 
Justice. In the first place, these books are usually of great size and weight, and, in the 
second place, they are required for entering the daily transactions of the hank. Facilities 
were provided for proving the contents of bankers* books by means of certified copies, and 
in the year 1891, an Act was passed for British India upon the same lines. Unfortunately the 
definition of a company adopted in the Act was too narrow. It failed to provide for 
banking companies carrying on business in the country but registered or incorporated in the 
United Kingdom, and m a criminal case which was recently tried in Calcutta it was dis- 
covered that the entries in the books of the Delhi and London Bank could not be proved by 
copies The Advocate-Gene lal immediately called attention to this defect in the law and 
suggested the draft of a Bill for removing it. This Act was intended to widen the definition 
of the company adopted m the Act of 1891. 

“The Bengal Chamber of Commerce had asked the Government to consider the ques- 
tion of extending the definition so as to include all foreign banks in India , but, after care- 
fully considering the question, the Government of India came to the conclusion that it would 
be better to leave tliese foreign banks to be admitted m particular cases one by one under the 
power of notification given by S 3 of the Act of 1891 " {See Pioceedings in Council, Fort 
St George Gnzette, 20th Jaly, 1900.) 

The Hon’ble Sir Alexander Miller in presenting the Report of the Select Committee 
on the Bill to amend the Law of Evidence w'lth respect to Bankers’ Books said 

"The Select Committee have made several considerable changes in detail, but none 
which, I think, affects the principle of the Bill. The alteiations arc briefly these Instead 
of the elaborate machinery proposed in the Bill in which it is to he proved by a system o^^ 
affidavits that the books were examined and the exliacts verified, we propose to introduce a 
system of certified copies, exactly analogous to that in the present law m respect to certified 
copies of public documents and we do not piopose to permit any evidence to be given other- 
wise than by the production of the books themselves, or by the certified copies. We were 
asked to extend the Act to all kinds of mercantile concerns but that was not desirable. We 
have omitted all reference to Government Savings Banks and to the Post Office because v/e 
think that the books of these bodies are “public documents” within *he meaning of the 
Evidence Act, We have, however, introduced a clause enabling the Local Government in any 
case to extend the provisions of the Act to the books of any company which keeps a regular 
set of books analogous to the recognized bankets’ books and to which the Local Government 
consider it desirable to extend them We have also introduced provisions enabling the bank, 
if It thinks fit, to offer to produce certified copies instead of allowing its books to be examin- 
ed We thought there might be very good reasons for this course, and that in the interest 
of the bank or its clients the clause which proposed to enable any party to obtain autliority 
to look thiough the books of the bank may offer to give copies of the necessary certificates, 
There is one point in connection with tins matter, which is, that we propose in that case, that 
the bank should have to certify that it has given all the relevant entries. One of the District 
Judges has made a note to the effect that it is impossible for a bank to judge what entries 
are or aie not relevant. The answer is that the bank is not bound to take advantage of this 
provision If for the purpose of concealing the accounts it chooses to take advantage of it 
and does not insert all relevant entries, il must act on its own responsibility and at its own 
risk. 

We have inserted no clauses with reference to the payment of any fee to a bank for 
the supply of certified copies, but we have given a discretionary power to the Court, where 
the matter comes before it, to award costs to or against the bank as it may think just; and 
the reason is that we think that in most cases it would be more beneficial to the bank to give 
these certificates free of cost than to have their books produced, and possibly detained for 
days, or even weeks, for purposes of legal proceedings, but if in any case the bank docs not 
choose togmnt these certified copies without payment, the party will have it in his own 
power either to pay what the bank asks, or to go before the Court and get an order. 
Probably in many cases an agreement with the bank would be come to in preference to going 
before the Court, but if the matter does go before the Court, then we give the Court 
complete power to make any order which it thinks proper as to costs for or against the 
hank. 

The Bill does not contain any express power to the Court to require the production of 
the books instead of acting on the certified copies. 

I think the power is given incidentally, because we say that these certified ropits 
•shall be received as prima facie evidence of the existence of the entries and also that no 
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officer of a bank shall in proceedings to which the bank is not a party be coinpidltd to 
produce the books without special order; but I am not quite sure that it may not Jk* 
desirable to insert a clause to the effect that notwithstanding anjthin;^' in tlie Act the 
Court may order the production of the books themselves whenever it think', this necessaiy/' 
iSee Proceedings in Council, Fort St. Geotge Gaselie, 6th October, 1891 Siipj) , pp. 1, 2 ) 

Local Extent or ihe Operation of the Act— The Act has been exfendi-d b,\ notifica- 
tion under S. 5 of the Scheduled Distiicts Act XIV of 1874 to British ilaluihistan, see Ga- 
Bf.tte oi India, 1896, Pt 11, p 1004. It was declared in force in Upper Bnima (except the, 
Shan States) bj the Burma Laws Act XIII of 1898. It has been declared in foue in tin 
Santhal Parganas by S. 3 of Sanlhal Parganas Settlement Regulation III of W2 as 
amended by the Sauihal Parganas Justice and Laws Regulation III of 1899. Scr Lakulhi 
Gasefte, 1892, Pt. I, p. 448. 


THE BANKERS’ BOOKS EVIDENCE ACT (XVIII OF 1891). ^ 

f 1st Octobet, 1S91, 

An Act to amend the Laiu of Evidence with respect to Banhus Books. 
Effect of Legislation, 


Year 

No 

Short title. 1 Repealed or otherMse lune ailci led by 

1 Icui^htion 

1891 

XVIII 

The Bankers' Books Evi- 
dence Act, 1891 

Repealed in Fait, Act X of 1911 

Amended, Acts. J of 189.1; Ml ..f 1900 


Whereas it is expedient to amend the Law of Evidence with ie.spei t to 
Bankers’ books ; it is hereby enacted as follows 


Title, extent and com- 1. (1) This Act may he called Tiit, IIankkk.s’ 
mencement. BOOKS Evidence Act, 1 S 91 . 

(2) It extends to the whole of British India, 


8[(3) ^ * 

Definitions. 


2 In this Act, unless there is soinellimu repug- 
nant in the subject or context— 


_ 81‘Company’meansa Company registered under any of the t nartmenls 
relating to Companies for the time being in force in any part of His Majesty’s 
dominions or incoiporated by an Act of Parliament or by an Indian law or 1>\ 
Royal Charier or by Letters Patent.] 

(2) “bank” and “banker” mean — 


(a) any company carrying on the business of bankers, 

4 f whose books the p, ovisi,. us oflll.s 

Act shall have been extended as hereinafter provided. 

4[(f) any post office savings bank or money order office :| 

hnnt.ifu ” 'i»3'-books, cash-l.ool.s, aecomil- 

books and all other books used m the ordinary business <>f a l.ank : 

(4) "legal prqeeeding" means any prooeeding or mirairv in wind, eui- 
denee is or may be given, and includes an arbitration: ^ 

Leg Ref. 

1 For Statement of Objects and Reason.s, 
see Gazette of Indha, 1891, Pt. V, p 24; for 
Report of Select Committee, see ibid., 
p. 189; and for Proceedings in Council, see 

PP- 25, 117; 135 and 140 

2 Repealed by Act X of 1914, Sch II. 

» Substituted by Order in Council, 1937. 


‘Added by Act T of 1893, S 2. 

2 (2) (c): Bank -See 58 J.C. 893. 
Sec 2 (3). “BankI'Ks' Books”, --M cuiiing 
n La whether Loan Rcgi.stci in Public 
Debt Office- in the Bank of Bengal is a 
Bankers book, sec 31 C. 284~'8 C.W.N. 
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(5) “the Court” means the person or persons before whom a legal pro- 
ceeding is held or taken : 

(6) “Judge" means Judge of a High Court: 

(7) “trial” means any hearing before the Court at which evidence is 
taken; and 

(8) “certified copy” means a copy of any entry in the books of a bank 
together with a certificate written at the foot of such copy that it is a true copy 
of such entry, that such entry is contained in one of the ordinary books of 
the bank and was made in the usual and ordinary course of business, and that 
such book is still in the custody of the bank, such certificate being dated and 
subsciibed by the principal accountant or manager of the bank with his name 
and official title. 

3. The J [Provincial Government] may, from time to time, by notification^ 

in the [Official Gazette] , extend the provisions of the 
Power to extend provi- ^^t to the books of any partnership or individual 
sionsof Act. carrying on the business of bankers within the terri- 

tories under Its administration, and keeping a set of not less than three ordinary 
account books, namely, a cash-book, a day-book or journal, and a ledger, and 
may in like manner rescind any such notification. * 

4. Subject to the provisions of this Act, a certified copy of any entry in 

a banker’s book shall in all legal proceedings be 
_ Mode of proof of entries received as /'riwo /flcie evidence of the existence of 
m bankers books. entry, and shall be admitted as evidence of the 

matters, transactions and accounts therein recorded in every case where, and to 
the same extent as, the original entry itself is now by law admissible, but not 
further or otherwise. 

5. No officer of a bank shall in any legal proceeding to which the bank is 

not a party be compellable to produce any banker’s 
Case in which officer of book the contents of which can be proved under this 
Scetok"" Act, or to appear as a witness to prove the matters, 

transactions and accounts therein recorded, unless by 
order of the Court or a Judge made for special cause. 

6. (1) On the application of any party to a legal proceeding, the Court or 

a Judge may order that such party be at liberty to 
Inspeci^n of books by mspecl and lake copies of any entries in a banker’s 
order of Court or Judges. purposes^ of such proceeding, or 

may order the bank to prepaie and produce, within a time to be specified mthc 
order, certified copies of all such entries, accompanied by a further reitificatc 
that no other entries are to be found in the books of the bank relevant to the 
matters in issue in such proceeding, and such further certificate shall be dated 
and subscribed in manner hereinbefore directed in reference to certified copies. 

(2) An order under this or the preceding section may be made either 
with or without summoning the bank, and shall be served on the bank three 
clear days (exclusive of bank holidays) before the same is to be obeyed, unless 
the Court or Judge shall otherwise direct. 


Leg Ref. 

1 Substituted b> Order m Council, 1937. 

- Foi notifications, see Bombay Govern- 
ment Gazette, 1902, Pt T, p. 1289 and as to 
Madras, see Mad R. and 0., Vol. I (List). 

Notes. 

Sec 2 (8) —As to who can inspect and 
obtain certified copies, see 31 C. 284=8 C. 
W N. 125. 

Sec. 4 —See as to copy of entry in the 
books of a Bank not falling within the defi- 
nition of company, 4 C.W.N. 433 (F.B.); 

1-12 


18 A at pp. 94-95. As to who could older 
production of hooks, see 32 C 498 

Sec. 5 — Police officer conducting investi- 
gation has right to inspect Bankers’ books. 
17 Lah. 593 

Sec. 6 — ^An ordei under the section can- 
not oidinarily, in the absence of special 
circumstances, be made without notice to the 
other side. 5 Bom. L R. 865; 1932 Bom. 
428. See also 20 M. 189 (196). No 
revision from order under the section 237 
P.L.R. 1900, 
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(3) The bank may at any time before the time limited for obedience to 
any such order as aforesaid either offer to produce their books at the trial or 
give notice of their intention to show cause against such ordei . and thereupon 
the same shall not be enlorced without further order. 

7. (1) The costs of any application to the Court or a Judge under or for 
the purposes of this Act and the costs of anything 
Costs. (Jong or to be done under an order of the Court oi a 

Judge made under or for the purposes of this Act shall be in the discretion of 
the Court or Judge, who may furthei order such costs or any part theieof to be 
paid to any party by the bank if they have been incurred in consequence of any 
fault or improper delay on the part of the bank, 

(2) Any order made under this section tor the payment of costs to nr 
by a bank may be enforced as if the bank were a paity to the jiioccetling. 

(3) Any order under this section awarding costs may, on application to 
any Court of Civil Judicatuie designated in the ordci, be executed by such 
Court as if the order were a decree for money passed liy itself : 

Provided that nothing in this sub-section shall be constiued to deiogale 
from any power which the Court or Judge making the order may possess foi 
the^enforcement of its or his diiections with respect to the payment of co.M.s. 


THE INDIAN BAR COUNCILS ACT (XXXVIII OF 1926). 


Prefatory Note.— The necessity for, and the circumstances iindci wtiich tin.. t is 
passed is thus explained in the Statement of Objects and kca.,on — 'I’iic nMomim'inl.itmn, 
of the Indian Bar Committee in regard to the constitution of Bai Cmiiii’ils ami then Itim- 
tions were as follows 


1. An all India Bar or Counal is impracticable. Statutory I'ai I'ouriLil- should, 
however, be established at Calcutta, Madias, Bombay, Allahabad, Patna and K.m.'iooti. Imi 
provision should be made permuting the constitution of councils at Lalioic, Nai'piu, 
Karachi and Lucknow later on (Paiagraphs 48 and 55 ) 

2 The Council should consist of 15 members, four of whom dioiild tKMionnnati'rlhy 
theHighCourt, including, wheie possible, the Advocate-General or the (iovermnent \dvo- 
cate and the Government Pleader. The remaining eleven, of whom six sliunhl he .ifKoiMlcN 
of at least lOyears’ standing, should be elected by advocates of the High Comt. jiiovidcd 
^hat in Calcutta and Bombay the High Courts should determine how m.mn' oi the fh-ien 
should be advocates entitled to practise on the oiigiual side The nommated niiMhci s shtuilil 
ordinarily be advocates, but it should be left to the High Courts to noniin.ile lud'{i‘s iiasl 
and present. (Paragraphs 57 and 58 ) 

3 The first Councils should hold otlicc for3yeais, the term of oflitv of ‘.iil)sc([uent 
Uimcils being determined by rules to be fiamed by the Cbmicils thrmsehes (Pm a-.ruiili 


4. A Bar Council should have power to make rules subject to the .uipi'oi.il id the lli'di 
Court m respect of the following matters — 

1 qualifications, admission and certificates of proper persons to hr adi m at<'S of 

the High Court, 

(6) the powers and duties of advocates, 

(c) the conduct of any examination which ‘may be prescribed by il and the fci •, tu he 
paid for appearing at the same, 

(ci) legal education including the delivery oflecturcs to Students and the fees to he 
chargeable therefor, 

(e) matters relating to the discipline and professional conduct of advocates, 

(f) procedure and practice in cases falling withm the disciplmaiy jurisdiction (;f the 
Council, 

• -j method of holding elections of members of the Council and all innlti-i.s 

incidental thereto, 

(ft) the meetings of the Council, the quorum necessary for the tiansactioii of 
business, the election of a President or other officer and the appointment of committees for 
special purposes, 

(0 the penod for which a Council, after the first Council, should hold oflice and tlic 
nlling of vacancies occurring between elections, 

0) the terms on which advocates of another High Court may he permitted to aijpear 
occasionally in the High Com t to which the Council is attached, and 

(k) any other matter prescribed by the High Court. (Paragraph 59.) 
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5. The rules regulating the election of the first Council and the filling of vacancies 
before rules are made by the Council should be made by the High Court, and it should be 
provided that no rules shall be made affecting the special provisions suggested for the 
original sides of the Calcutta and Bombay High Courts so long as those provisions remain 
in force (Paragraph 59.) 

6 A Bar Council should have power either of its own motion or on complaint or on 
a reference by the High Court to inquire into all matters of the kind referred to in Sections 12 
and 13 of the Legal Practitioners Act, 1879, breaches of rules and other improper conduct in 
which an advocate of the Court is concerned, and make a report to the High Court with a 
recommendation as to the action, if any, to be taken by the Court , j . 

A Bar Council should also be entitled to be heard in any matter relating to the admis- 
sion of an advocate or in support of any report made by it to the Court. (Paragraph 60 ) 

7. The existing disciplinary jurisdiction of the High Court should be mamtained, but 
the Court should be bound before taking disciplinary action against an advocate, except m 
regard to contempt of Com t and the like to refer the case to the Bar Council for inquiry and 
report. On receipt of a report from the Bar Council the Court should be empowered itself 
to make or require the Council to make further inquiry. At the request of a Bai Council or 
on its own motion a High Court should be authorised to order an inquiry to be held by a 
local Court. (Paragraph 61 ) 

8 Provision should he made for procuring with the sanction of the Court the attend- 
anceof witnesses and production of documents required by the Council for an inquiry and 
witnesses should receive the same protection as when they give evidence before a Court. 
(Paragraph 61 ) 

(The paragraphs referred to are paragraphs in the Report.) 

The Government of India consulted Local Goveinments and High Courts upon these 
recommendations. In certain respects it appeared necessary to amplify them and in some 
respects to modify them in the light of the views urged by the authorities consulted. It is 
intended that these recommendations with the amplifications and modifications should be 
given effect to by or under the Bill 

2. The Bill is intended also to carry out as far as possible the following miscellane- 
ous recommendations of the committee •— 

(a) The ideal to be kept in view should be the disappeai ance of ditferenL grades of 
legal practitioners so that ultimately there may be a single grade entitled to appear in all 
Courts. At present the largest degree of unification possible should be effected, (t^aragraphs 
11 and 17.) 

(b) In all High Courts a single grade of practitioners entitled to plead should be 
enrolled, to be called advocates (not barristers), the grade of High Court V.ikils or Pleaders 
being abolished, and when special conditions are maintamed for admission to plead on the 
original side the only distinction should be within that grade which shall consist of advo- 
cates entitled to appear on the original side and advocates not so entitled (Paragraph 19 ) 

(t) Advocates of one High Court should be entitled to practise m another High 
Court subject to conditions to be imposed by the Bai Council of the laltei Court or by the 
Court where there is no Bai Council (Paragraph 20) 

(d) Where there is a compulsory dual agency system at present it should be allowed 
to continue. (Paragraph 26 ) 

(c) The High Courts should retain their powei to fix the amount payable by a party 
in respect of the fees of an adversary's legal practitioner. (Paragraph 61.) 

(/) Partnerships between legal practitioners should be permitted wherever all 
classes of legal practitioners are entitled to act as well as to appear and plead. (Paragraph 
69.) 

(fj) The High Courts, where this is not now permitted, should consider the advisa- 
bility of allowing Indian barristers applying for enrolment as advocates to read with an 
approved Indian practitioner instead of reading in chambers m England, at least when it is 
shewn that the individual cannot obtain entry in suitable chambers in England. (Paragraph 
68 .) 

3. Incidentally it is intended that the provisions of the Bill and the rules which 
may be made under it shall, in regard to advocates entitled as of right to practise in the 
High Courts, replace the relevant provisions of the Legal Practitioners’ Act, the Bombay 
Pleaders* Act and the Letters Patent of the various H>gh Courts of Judicature as well as 
the rules made under those provisions In regard to certain matters for which piovision 
has not been made in the Bill it has, however, been necessary to retain the residuary powers 
of the High Courts of ludicature under their Letters Patent. 

In accordance with the recommendation of the Committee in paragraph 56 of their 
Report the enrolment and control of legal practitioners other than Advocates is left to the 
High Courts under the Legal Practitioners' Act and the Bombay Pleaders,' Act as amended 
by the Bill. 

, 4. The principal modifications of the Committee’s recommendations which are con- 

tained in the Bill are as follows ■— 

(a) the constitution of the Bar Councils differs slightly from the recommendations 
in that the Advocate-(Jeneral must be a member and the number of members to be elected 
is ten, instead of eleven; 
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<b) the rules all H<.vLr. jl of il.e Cc.n.il^ lasleaf of onlv Ihe eU-ctioti oi ti.c 

first Councils are to be mad** Dj il e lii-io Court,, the powers of the fouiinls m this ieu,,,.ci 
being restricted to ilic makin- of in regard to mafU-r. no inovidod foi hj tlu 

rules made by the High t ouiU hui the niakms ol these byt-laws, hoMCvti, tlit apiiroval 
of theHiuh Court wil' noi he rerjubed; , i tt . . -i 

(c) power lb given to the Councils, with the sanction of the High t oml. lu pas .ilu 
fees to be payable lo the Councils m respect of admission and ciirolmtnl and of the i^siie of 
certificates , and 

(d) the powers of the Councils to hold inquiries into complaints ,if iHipnifossional 
conduct are restricted to cases referred to the Council by the Tligli Court, and the iiujuines 
are to be held by a Tribunal consisting of members of Ihe CuunciJ apiiointcd foi the pm poses 

of the inquiry by the Chief Justice or Chief Judge of tilt High Com t. lliefligh (onit is, 

however, required to refer ail complaints of unprofessional rondiict whiiti it does not 
dismiss either to the Bar Councilor to a subordinate Courtfor inquiry. Instead ol u-qiiirins 
the sanction of the Couit for compelling the attendance of wiliu‘s>.es in cm li i ast- a Ti iliminl 
is given power to enforce such attendance A Tribunal is aNo given powei In .ndiinii'-tfi 
oaths to witnesses, and the protection nf the witnesses who give cvultnct*, whu li was n'( om- 
mended by the Committee, is secured by applying the piovusions of section IdJ of the Iiidwn 
Evidence Act to proceedings befoie a Tribunal On the other hand, i tiles poveimig the 
procedure of a Tribunal are to be presenbed by the High ( ourts instead of by tlu* t oiiiif il 
with the approval of the High Couit. (Statement ol Objects and h'eaM/iis)* fC o; 
India, dated 2nd January, 1927, Pait V, pages 6, 7 and the Kepoit of the liar Ommiittec.] 


When the Bill was lefened to a Select Committee, sevcial r,tliei alleiatiop ami 
amendments were made, with lefeience to which they said ‘ - 

“We have made a large number of alterations in the Bill, but we hate not raflnaily 
altered Its scope in view of the fact that, although many of the opinions rueivid aieiri 
favour of the conferment of much widci powers upon Bar_ Coiiru ils, iimny olhei ‘ , im liidinu 
some of great weight reveal considerable opposition to the innovations aheady piojiosi'd In 
these circumstances, we think it would be unwise to dcpait from the present si’licnn* ,it tin 
Bill as a moie or less tentative measure which IS intended to In* the fiist slep tovi.iriK the 
unification and eventual autonomy of the legal profession \\ illi the.n' iirehinii iiiy leniaik^ 
we now proceed to refer in detail to the more important amendnunts winch w<*ha\e made 
Clowe 1 —We wish to record a suggestion that the Local flinentmenl of the I'lutid 
Provinces and the Chief Judge oHhe Chief Court of Oudh might well he cruisiilted to 
the desii ability of applying the piovisions of the Act to that Com I 

Clow? 4.— We think it desirable lo indicate dearly that Judges of the llip,], ('oiii* 
may be represented on the Bar Council, and liaye piovidcd that twb oiU of tin* lorn pei suns 
nominated by the Court may he Judges. 

CKh-cluwc (3) of this clause was intended to provide for iiic upiesuitnliMi on the 
Bar Council of advocates entitled to practise on the Original .'side of the twoffijli fnmih 
to which it refers and more especially for the representation of the haiiistei eleiiiciit among 
them, an element which will no doubt tend to diminish with the com.'' c of time \\e haie 
accordingly provided definitely that at least one-half of the icpre.sentutirn of (limii.al Side 
advocates on the Bar Councils of these two High Courts shall be I’aiiisUrs. 

Wethmkit is essential, in view of the stains of tic Ad\f i:it<>(.(ieifil m the ihe- 
sidency towns, that they should be made ex-officio Chanmen of the Par ( oimcils lu whn h 
they respectively belong, 

Ouwe 6— The matters to be dealt with by lules m;de iiiidci Ihi.s (laii'-c an , we 
think, matters which should ordinarily be dealt with by the Bai Coiiiiril.'. tin iii'tKcs \\ c 
have accordingly provided that the rules should be made only in the hi'.t iiMamchy the 
High Court and thereafter by the Bar Council with the previous sanctum of the iligl' 
^urt. This involves the omission of sub-clause (c) of clause 7, whuli iii thi Bill a iiitio- 
duced was not altogether consistent with the provisions of claus.c 6. 

Clause 8.— We have, m the first place, omitted the last part of the proviso to stih-clmisc 
(1) of this clause, as we are of opinion that it would not be possible to hold that a pci '•mi 
appearing, pleading or acting on his own behalf oi by liis recognized agent could lx- licld to 
be practising”. 

We are also of opinion that the objection to sub clause (2) winch has hieii lai't'd liy 
several High Courts, namely, that the pieparation and maintenance of the loll ol ad\()cat( s 
should be entrusted to the High Court instead of to the Bai Council, i.s well founded Wc 
have accordingly provided for the maintenance of the roll by the High Court and fot the 
maintenance of a copy of it by the Bar Council, principally in ordci that the cleituin loll of 
persons entitled to elect members lo the Bar Council may be kept up lo date. In older to 
enable ^is to be done we lay upon the High Court the duty of furnisliitig a copy of the loll 
to the bar Council and of communicating to it all alterations and addit,on.s as they arc jiiad«‘| 
Objection has been taken to the provision for the imposition of a fee iii icspect of 
enrolment of persons who are advocates, vakils or pleaders of the High Court at the time 
when the provisions of the Act come into force in respect thereof . We think that, if only 
for the purpose of starting the Bar Council in funds, some nominal fee should be payable 
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iby such persons and we have fixed this at the sum of Rs 10. In cases of new entrants the 
fee payable will be that prescribed by rules made by the Bar Council under the next follow- 
ing clause. We desire to point out that persons who have once been enrolled in a Hi^h 
Court as advocates, vakils or pleaders will not, in view of the provisions of Article 30 in 
Schedule I to the Indian Stamp Act, 1899, be required to pay stamp duty again in respect of 
their enrolment under this Act 

We have added to this clause two sub-clauses providing respectively for the seniority 
of advocates inter se and theii respective rights of pre audience. Sub clau'-e (4) as drafted 
by us enables the High Court in individual cases to grant precedence to an advocate out of 
the order of his seniority. We think a provision of this kind might be used to the advantage 
not only of a rising and successful, but also of a senior and less successful, advocate 

Finally, in view of some of the opinions received, we consider it desirable to point 
out that clause 1 (3) of the Bill is designed to enable the various provisions of the Bill to be 
bi ought into force on diflferent dates and thus to prevent the possibility of any period inter- 
vening between the operation of the prohibition contained in sub-clause (1) of clause 8 and 
the preparation of the new roll. 

C/atwe 9 —Objections were raised to the provisions of sub-clause (’4) of this clause 
m the Bill as introduced which was intended merely to preserve the existing powers of the 
Charteied High Courts under their Letters Patent to regulate the numbers of admissions 
and to refuse admission to individuals at their discretion. As, however, no High Court has, 
we believe, attempted to restrict in any way the numbers of new entrants, we think a provi- 
sion enabling them to do so is unnecessary But we do consider it essential that the High 
Court should have power to refuse admission to any person otherwise qualified if it considers 
that he would be on other grounds an undesirable addition to the Bar, and have made provi- 
sion accordingly by means of a proviso to sub-clause (1) 

We have added a new sub-clause (4) to this clause to meet a criticism advanced by 
the High Court of Judicature at Bombay that undei the Bill as introduced, the powers of 
the High Court m respect of admissions to the Original Side were not sufficiently defined. 
The new sub-clause is intended to make it clear that the powers of the High Courts at 
Calcutta and Bombay to regulate absolutely the qualifications for admission to practise on 
the Original Side will remain unimpaired 

Clause 10.— It has been pointed out that the expression ‘unprofessional conduct' does 
not cover the whole range of cases in which it may be necessary to take disciplinary action 
against advocates, and we have made some drafting alterations in this clause to meet this 
point. 

Some misunderstanding appears to have arisen as to the object of providing for a 
reference of cases of mi'iconduct to Subordinate Courts Such a provision is necessary as a 
Tribunal of the Bar Council will not in all cases be in a position to inquire satisfactorily 
into matters which have occurred in the mofussil We think that the allocation of inquiries 
between Subordinate Courts and the Bar Council must be left to the discietion of the High 
Court, but we have provided that the High Courts shall be bound to consult the Bar Council 
in any case, be fore referring it to such .a Court, and we have further provided that Courts to 
which such reference may be made shall be the Courts of District Judges. 

We have omitted the punishment of fine for which the Bill originally provided. 

C/uMje 12— The alterations which we have made in tins clause provide, firstly, that 
the Advocate-General shall have notice of, and shall be entitled to appear at the hearing 
•of, every case before tlie High Court, whether the inquiry has been made by a Tribunal 
of a Bar Council or by a District Court, and secondly, that the High Court shall have the 
power to review its orders This power will enable it to accept a belated apology, if it thinks 
fit, and remit or reduce the punishment. 

Clause 13— We have added a proviso to sub-clause (1) to give effect to a suggestion 
made by the High Court of Judicature at Bombay that the Tribunal should not have unres- 
tricted power to enforce the attendance of judicial officers, a power which might result in 
dislocation of judicial business and inconvenience to the public. We thcieforc, lequire the 
Tribunal to obtain the previous sanction of the High Court or of the Local Goveinment, as 
the case may be, before issuing a summons to the presiding officer of any Court 

We have further thought it advisable to make defin tc provision as to the manner in 
which Tribunals may be enabled to utilise the powers conferred by this section 

Clause 14— We think the provisions of the Bill as introduced were .somewhat too 
stringent in refusing to allow an advocate of one High Court to appear before another unless 
rules had been made by tlie lat*er Court or by the Bar Council, where such exists, regulating 
the conditions of such appe irances. We think it reasonable to give advocates the right of 
appearing in another High Court unconditionally unless conditions aie imposed hy such rules 
and we have re-drafted the clause accordingly We have also made an addition to sub- 
clause (I) to provide for certain cases which have been brought to ou'- notice in which legal 
practitioners are at present entitled to appear before certain public officers or bodies not 
legally authorised to take evidence 

C/omjp 15— We have given effect to a suggestion that provision should be made for 
rules to regulate the investment and general management of tlie funds of the Bar Council 
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We have also added a clause which will enable rules to be made in lespecl oi other matter- 
which experience maj levtal as reguiiing regulation. 

Clause 17— Wc have insetted this clause in the usual form to provide indemmli foi 
bona fide action taken by (5ar Councils and Committees, Tiibunals and rntmlii'isof ilar 
Councils."-' [Gowt/c of India, dated 21st August, 1926, Part V, pages 119-121.] 

THE INDIAN BAR COUNCILS ACT (XXXVIII OP 1926).i 

An Act to provide for the consiituUon of Bar ComdJsin British India ami for 
other purposes. 

Effect of Legislation 

Year, j No | Short Me. j Repealed or othcm.el,ov. anerl, ,^ ^ 

1926 I XXXVIII I The Indian Bar Councils! Amended Act X III of 1927. 

(_ I Act, 1926 I 

Whereas il is expedient to provide for the constitution and incorporation 
of I3ar Councils for certain Courts in British India, to confer poweis and im- 
pose duties on such Bar Councils, and to consolidate and amend ilic latv relal ing 
to legal practitioners entitled to practise in such Courts ; It is heiel)y enacted as 
follows 

Preliminary. 

Short title, extent, appli- 1. (1) This Act may be called Tfie Ikoian 1>ar 
cation and commencement. COUNCILS Act, 1926. 

(2) It extends to the whole of British India, and shall opjjl} loihelHj'h 
Courts of Judicature at Fort William in Bengal, and at Madras, I’oinlia} , Allalia- 
bad «[and Patna] and to such other High Courts within the meaning of tlaiisu 
(24) of section 6 of the General Clauses Act, 1897. as the 2[ l‘iGViiicial fiovein* 
ment] may, by notifications in the 2[Official Gazette], dcclaie in he High Comt.s 
to which this Act applies. 


Leg Ref. 

1 For Statement of Objects aud Reasons, 
see Gasette of India, 1926, Pt. V, p. 5; and 
for Report of Select Committee, sec ibid , 
p. 119 

2 Substituted by Order in Council, 1937 

® For Notification declanng the duel 

Court of Oudh to be a High Court to whith 
this Act applies, sec Ga::cffe of India, 1928, 
Pt I, p 325 

Notes . 

Sec 1 — fPer Suhiman,^ Baucrice and 
.S't’ii, Jl ) —Independently Oif the Indian Bai 
Councils Act, the High Court does not any 
longer possess any inherent jurlsfiction to 
punish an advocate for projessioual mucon- 
duct 01 to adopt a procedure for enquirj 
other than that laid doun in the Act or to 
pass an order for costs against him or to 
impose a fine not contemplated by the \ct 
1930 A 225—32 \ 619—125 1 C 477= 
1930 A L I 402 (F R.) 


The High Court has [k.wci to refuse 
admission In the Bar to an}' person at its 
discretion But weight should he attached 
Ip the recommendation ot tlie Bar Council 
Wlich repiesents the view of the legal mo- 
fessiou 1930 A 22=1929 A L J. 1105= 
W I C. 683 ; 6 0 W N 1080=124 I C. 
|jil=5 Lude. 615, 


Advocates (nudled m iln* M;uii.ts Iliidi 
Court undei the pnnisioiis of the Bar ('oiiii 
cil", Act arc entitled to at/ and plead tn Hu 
iimh't'Hiy jimuhction ol (he lludi ( miii 

52 AI 92=113 1 C 87i) l'»i8 .\I 1182 

55 11 L j 551 

Jt IS u»hl and pinpci ih.u .-iH miluMl 
oiliieis should kup a \igil,iiit uii tin 
coiidail of h’iial pnhlitianef\ nl uliatnn 
status, who aie all mim.sler', nl tlic Comt 
and should m piojnu cases institute iiuiiiiiK , 
tmda the Bar Councils \ii an nnhij.. p, 
the status of the legal jnactilionei (nm i-mcd ; 
hut legal practitionei s ate one and .ill entitled 
alio h) the piolctlioii <>l the Cam I .iinl 
iii(|iiiiies should lint In msliiufiMl ui i.iiii 
plaints made withoiil having niven vm 
giave eoiisideiatum to llie nasonahle jnoha 
hdih of the ease agaiiNl the jco.ii 
lioiiei being well founded As much in 
nistice ma> he done to a leg.il pi.'ulitin.ici 
Iiy ill-eoiiceived proeetsliiigs apamsl liiiu as 
may he done to the inililie iiiteiest and to tlic 
geiieial hody of legal practitionei s hv failim 
In keep a vigilant eje iii*on and lake jintpei 
•md stioiig adioii agaiiKt <asis of jmsu-ii 
duct Complaint lejected 1931 A I. , 
078^1931 \ 580 1 I . 

In a piowcdiiig again.st a legal praditiouer 
under the Bar Councils Act it Is t»peu to thi 
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(3) This section and sections 2, 17, 18 and 19 shall come into force at 
once; and the i[ Central Government] may, by notifications in the Official 
Gazette] direct that the other provisions of this Act, or any piovisions thereof 
specified m the notification, shall come into force in respect of any High Court 
to which this Act applies on such date as he may by the notification appoint. 

. 2. (1) In this Act, unless there is any thine 

Interpretation repugnant in the subject or context,— 

(fl) “advocate” means an advocate entered in the roll of advocates of 
a High Court under the provisions of this Act ; 

(&) “Advocate-General” includes, where there is no Advocate-General, 
the Government Advocate and, where there is no Advocate-General or Govein- 
ment Advocate, such officer as the i[Provincial Government] may declare to 
be the Advocate-General for the purposes of this Act ; 

(c) “High Court” means a High Court to which this Act applies, and 

(d) “prescribed” means presciibed by rules made under this Act. 

3 [(2) In this Act ‘the Provincial Government’ means in relation to any 
High Court, the Provincial Government of the Province in which the High 
Court has its principal seat.] 

Constitution of Bar Councils. 

Constitution and incorpo- 3. ( 1 ) For every High C ourt a Bar Council shall 
lation of Bar Councils be constituted in the manner hereinafter provided. 

(2) Every Bar Council so constituted shall be a body corpoi ale having 
perpetual succession and a common seal with power to acquire and hold 
property, both moveable and immovable, and to contract, and shall by the name 
of the Bar Council of the High Court for which it has been constituted sue and 
be sued. 


Leg. Ref. 

1 Substituted by Oidci in Council, 1937. 

For such Notifications appointing the 1st 
March, 1928, as the date on which the rest 
of the Act will come into foice in respect 
of the Chief Court of Oudh and Ss 3 to 7 
in icspcct of Calcutta High Court, see tbid 

TroMsions of Ss 8—16 came into force 
tiom the 1st Julv, 1928, in respect of Cal- 
cutta HiRh Coiiit, ^ce Ga'^citc of India, 1928, 
rt I, p 382 

The rest of the Act came into force fiom 
the 16th July, 1928, in respect of Madias 
Hii’h Couit, see Gazette of India, 1928, Pi. 
I, p, 382, 111 lespcct of Allahabad High Court 
from Isl June, 1928, sec Gazette of India, 

1928, Pt. 1, p 400; in respect of Patiu 
High Couit from 1st January, 1929, ,sec 
ibid , p 103, in respect of Bombay and 
Rangoon High Couits from 1st Jamiaiy, 

1929, see ibid , p 714 

^ Sub-section (2) has been inserted by 
Older in Counal, 1937, 

Notes. 

High Court to considei the case on the evi- 
dence and arrive at a different conclusion 
to that of the Barjnbunal 1930 M W N 
216 An advocate Lonvuted for an offence 
of perjury although stiuck off the roll oi 
vakils must be dealt with under the Indian 
Bar Councils Act, he having been enrolled 
as the Advocate of the High Court under 
the provisions of the Act 131 I C 67=8 
0 W.N 267=1931 0 161 

Where the High Court went into the report 
of the Bar Council and inflicted punishment 


on a legal practitioner, and a counsel appear- 
ed on behalf of a Bar Council all the time, 
held, that the legal piactitioncr should bo 
directed to pay a fee to the counsel In all 
such cases it is desirable that a fee should 
be paid to the coiin<;cl appearing on behalf 
the Bar Council 1930 M W N 210 
Whtie a Complaint .igauist a legal practi- 
tioner Is made before the Bar Councils Act 
uime into force but the ciKiuiry takes place 
under the Act, the High Couit has the powei 
to diicct the practitioner to pay the imts of 
the ptotceduig? befoie the Tribunal of the 
Bar Council and before the High Court 
54^ M 857=134 I.C 33=61 M.L J. 148 
fF R ). Before the Court will set aside a 
bar council elcitmi because of certain 
iricgulaiities in the conduct of the election, 
it must be satisfied that the election was not 
an election m substance conducted under 
existing law accoidmg to the rules fiamed 
for the holding of the election An election 
ought not to be held void by reason of tran'i- 
gressions of the law committed without auy 
conupt motive m the conduct of the elec- 
tion, if the Court is satisfied that the lesult 
of the election was not and could not have 
been affected by those transgressions 1935 
A.W R. 110=1935 A. 295 
Sec 2 (c) : High Court —High Court 
referred to in the Act is a chartered High 
Court. Benares State Chief Court is nei- 
ther a High Court withm the meaning of 
the Act nor .subordinate to the Allahabad 
High Court 1930 A. 91 a)=27 A L J. 
1195. 
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Composition of Bar 4. (1) Every Bar Council shall consist of fifteen 
Councils. members, of whom — 

(a) one shall be the Advocate-General; 

(&) four shall be persons nominated by the High Couit. of wlnmi not 
■more than two may be Judges of that Couit; and 

(c) ten shall be elected by the advocates of the High Couit fiom amongst 
their number. 

(2) Of the elected members of cveiy Bar Council not less than five shall 
be persons who have for not less than ten years been entitled as of right to 
practise in the High Couit for which the Bar Council has been constilulcd. 

(3) Of the elected members of the Bar Councils to be consiunied tor the 
High Courts of Judicature at Fort William in Bengal and at llomhay such 
proportion as the High Court may direct in each case shall be pcr.soii.s who have, 
for such minimum period as the High Court may determine, been entiiled to 
practise in the High Court in the exercise of its original jurisdiction, and such 
number as may be fixed by the High Court out of the said propoilion .shall ho 
barristers of England or Ireland or members of the Faculty of Advocates in 
Scotland. 


(4) Theie shall be a Chairman and Vice-Chairman of each Bar Council 
elected by the Council m such manner as may be prescribed : 

Provided that the Advocates-General of Bengal, Madras and Bombay .shall 
be Chairman ex-officio, respectively, of the Bar Councils conslitutcd for the High 
Courts of Judicature at Fort William in Bengal, at Madras and at Bombay, 

5. (1) Notwithstanding anything contained in clause (c) of sub-section 
(1) of section 4, the elected members of the first Bar 
Council constituted under this Act for any 1 1 igh Court 
^ shall be elected by and from amongst the advorates, 
vakils and pleaders who are on the dale of the 
'election entitled as of right to practise m the High Court. 

(2) The teims of oflice of the nominated and elected mcmbeis of any 
such first Bar Council shall be three years from the date of the first meeting of 
the Council, 


Power to make rules 6 (1) Rules, consistent with this Act, may be 

regarding constitution and made to provide for the following matleis, 
procedure of Bar Councils, namely: 

(a) the manner in which elections of membeis of the Bai Council sliall 
be held; the method of determining; in accordance with the piovMoiis ot sub- 
sections (2) and (3) of section 4, the candidates who shall be declared to have 
been elected ; the manner in which the result of elections shall he published ; and 
the rnannerin which and the authority by which doubts and disputes as to ihc 
validity of an election shall be finally decided; 

(b) the terras of office of nominated and elected members of the Council ; 


Notes. 

Secs. 4, S, 6, 7 and 8 are cumulative 
and must be read together 163 I.C 510 
=1936 Sind 75 (SB). 

Secs. 5 (2) and 6 and R. 21: Permission 

OF CONTINUANCE OF MEMBER BEYOND THREE 
iears— Not ultra vires —While it is true 
that unclci the provisions of S 5 (2) the 
term of othce of tin- members of the first 
Bar Council is to be three years, there is 
nothing in the section which prevents rules 
being framed whereby certain members 
elected to the first Bar Council may continue 
in office thereafter so that a certain continuity 
may be maintained between the first Bar 


Council and its successor K 21 is not 
ultra vires of the Act. 163 I.C. 510- 1930 
Sind 75 (S.E ). 

Sec 6 (1) (b) and (4): Powers and 
Rules under— Opi^jiation of.— Under S. 6 
(1) (b) and (4) of the Act, rules may lie 
made to provide for the utiiemeiit of luem- 
beis fiom oflTicc by rolatHin, and foi the m.an- 
ncr 111 which the oidci of sncli udiremeut 
shall be delermined, and there is no mason 
to suppose that the powers cnufeircd by this 
sec lion and rules made thoreiiiulci should 
not relate to the first Bai Council but only 
75 ‘{s 510=1936 Sind 
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(c) the filling of casual vacancies in the Council ; 

Id) the convening of meetings of the Council, and the quorum necessary 
for the transaction of business thereat ; 

{e) the manner of election and the respective terms of office of the 
Chairman, in cases where the Chairman is to be elected, and of the Vice-Chair- 
man ; and 

(/) any matter incidental or ancillary to any of the foregoing matters. 

(2) The first rules under this section shall be made by the High Court, 
but the Bar Council may, thereafter, with the previous sanction of the High 
Court, add to, amend or rescind any rules so made. 

(3) No election of a member or members to the Council shall be called in 
question on the ground that due notice thereof has not been given to any person 
entitled to vote thereat, if notice of the date fixed for the election has, not less 
than thirty days before that date, been published in the local official Gazette of 
the province, or of each province, as the case may be, in which the High Court 
exercises jurisdiction. 

(4) Rules made under clause (&) of sub-section (1) may provide for the 
retirement of members from office by rotation and for the manner in which the 
order of such retirement shall be determined. 

7. The Bar Council may make by-laws consis- 
Power of Bar Councils to ^gnt with this Act and any rules made thereunder to 
make bye-laws provide for any of the following matters, namely 

(a) the appointment of such ministerial officers and servants as the Bar 
Council may deem necessary, and the pay and allowances and other conditions 
of service of such officers and servants ; and 

(fc) the appointment and constitution of Committees of the Council, the 
procedure of such Committees, and the determination of the powers or duties of 
the Council which may be delegated to such Committees. 

Admission and enrolment of advocates. 

8. (1) No person shall be entitled as of right to practise in any High 
Court, unless his name is entered in the roll of the 
Enrolment of advocates, advocates of the High Court maintained under this 
Act: 

Provided that nothing in this sub-section shall apply to any attorney of 
the High Court. 

(2) The High Court shall prepare and maintain a roll of advocates of the 
High Court in which shall be entered the names of— 

(a) all persons who were, as advocates, vakils or pleaders, entitled as 
of right to practise in the High Court immediately before the date on which this 
section comes into force m respect thereof; and 

(b) all other persons who have been admitted to be advocates of the 
High Court under this Act : 

Provided that such persons shall have paid in respect of enrolment the 
stamp duty, if any, chargeable under the Indian Stamp Act, 1899, and a fee, 
payable to the Bar Council, which shall be ten rupees in the case of the persons 
referred to in clause (a) and in other cases such amount as may be prescribed. 

l[ (3) Entries in the roll shall be made in the order of seniority, and such 
seniority shall be determined as follows, namely: — 


Leg Ref. 

1 Sub-secs (3) and (4) inserted and Siib- 
secs (S), (6) and (7) re-numbered by Act 
XIII of 1927 

Notes. 

Sec. 6 (2) —Where, in framing the rules, 
there is substantial compliance with the pro- 
visions of the Bar Councils Act, the omis- 
sion on the part of the Bar Council strictly 
1-13 


to follow the procedure enjoined in S . 6 (2) 
does not amount to an illegality and it is 
mo more than an irregularity. 1935 A. W.R. 
110=157 LC. 220=1935 All. 295. 

Sec. 8: Practice— Meaning of.— Advo- 
cates enrolled in the High Court of Madras 
are entitled not only to appear and plead but 
also act in the insolvency jurisdiction of the 
High Court 52 M. 92=55 M.L.T. 551= 
1928 Mad. 1182. 
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(a) all such persons as are referred to in clause (o) of siib-sectiuii (2) 
shall be entered first in the order in which they were respectively entitled to 
seniority inter se immediately before the date on which this section comes into, 
force in respect of the High Court; and 

(&) the seniority of any other person admitted to be an advocate of the 
High Court under this Act after the date shall be determined by the date of liis 
admission, or, if he is a barrister, by the date of his admission or the date on 
which he was called to the Bar, whichever dale is earlier : 

Provided that, lor the purposes of clause { h ), the scnioiity of a person 
who before his admission to be an advocate was entitled as (^f i ight to practise 
in another High Court shall be determined by the dale on which lie became so 
entitled. 

(4) The respective rights of pre-audience of advocates of the High Court 
shall be determined by seniority : 

Provided that the Advocate-General shall have pre-audience over all other 
advocates, and King's Counsel shall have pre-audience over all advocates except 
the Advocate-General.] 

1(5) The High Court shall issue a certificate of enrolment toeveiy 
person enrolled under this section. 

1 (6) The High Court shall send to tlie Bar Council a copy of the lolI as 
prepared under this section, and shall thereafter communicate to the Bai Coun- 
cil all alterations in, and additions to, the roll as soon as the same have been 
made. 

1(7) The Bar Council shall enter in the copy of the roll all allei alums 
and additions so communicated to it. 


(1) The Bar Council may, with the previous 
.iPnofldySti Couit, make .ulcs to rcRulatc 

theadmissioa of persons to be advocates of the Hinh 

Court : 

Provided that such rules shall not limit or in any way aflecl the jmwer of 
the High Court to refuse admission to any person at its discretion. 

(2) In particular and without prejudice to the generality of the foieco- 
ing power, such rules shall provide for the following matters, namely; 

(a) the qualifications to be possessed by persons applying for admission 
as advocates ; 


Leg Ref. 

1 Vde footnote (1), p. 97, supra 

Notes. 

Sec 8 (4) : Acting Advocate-Geneeaj^- 
Right of hre-audience.— The Acting Advo- 
cate-General is entitled, as much as the 
Advocate-General, to a right of pre-audience 
over all other advocates in respect of all 
business whether for the Crown or of a 
private nature, 136 I.C 793=33 Bom L. 
R. 1500 (F.B.) 

Secs 8 and 9 — The applicant passed his 
law examination in 1919; he was eni oiled 
as a pleader in 1920 and as a pleader of 
the fiist grade in 1922 He applied for ad- 
mission as an advocate of the Chief Court, 
which application was objected to by the Bar 
Council. Tt was found from lecoid tlmt in 
a suit wheiein he had appeared, even though 
he had received a payment of sum which was 
due on a decree passed m favour of the 
dccree-holdei the pleader had retained the 
money from August 1924 till April 1926, 
and bad then paid to the decree-holder, 
undei circumstances not free from suspicion. 


Held, tliat ill this instance the Bar Council 
had not acted otherwise than honcstlv, 
fairly and without prejudice and theieforti 
the applicant was icfused admission as an 
advocate of the Chief Court 6 
1080=1930 Oudh 121=5 Luck, 61.5, 

If the Bar Council can establish that as 
fair-mmdcd men, who have ticated tlir 
application for admission as advocate on its 
merits and in a rca.sonable manner, they are 
TOnvinced that a certain member of Ihe jiro- 
fession does not deserve to be enrolled 
an advocate and that his enrolment will be 
prejudicial to the ciedil of the body nf 
advocates their objections should jircvad. 
It may not be Uiat the conduct in qiiesliim 
deseives suspension or removal. Such con- 
duct may not be such as to debai the appli- 
cant from praefasing m the Courts .subordi- 
nate to the Chief Court. It may well be 
said that a man is not good enough to be an 
advocate, although he mav be allowed to 
practise in such Courts. 6 O.W N. 1086 
=1930 Oudh 121 Sec also 1930 All. 22= 
123 I C 683. 
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(b) the form and manner in which applications shall be made to the 
High Court for admission; 

(c) the giving of notice by the High Court to the Bar Council of all 
such applications; 

(of) the hearing by the High Court of any objection preferred on behalf 
of the Bar Council to the admission of any applicant; and 

(e) the charging of fees payable to the Bar Council in respect of 
enrolment. 

(3) Rules made under this section shall provide that no woman shall be 
disqualified iqr admission to be an advocate by reason only of her sex. 

(4) Nothing in this section or in any other provision of this Act shall be 
deemed to limit or in any way affect the powers of the High Courts of Judicature 
at Fort William in Bengal and at Bombay to prescribe the qualifications to be 
possessed by persons applying to practise in those High Courts respectively in 
the exercise of their original jurisdiction or the powers of those High Courts to 
grant or refuse, as they think fit, any such application i[or to prescribe the condi- 
tions under which such persons shall be entitled to practise or plead]. 

Misconduct. 

10. (1) The High Court may, in the manner 
rr,r hereinafter provided, reprimand, suspend or remove 

from practice any advocate of the High Court whom 
it finds guilty of professional or other misconduct. 


Leg Kef. 

1 Inserted by Act XIII of 1927. 

Notes. 

Sec 9 (4).— “High Court” referred to 
in Bar Councils Act, R 1 is a Chartered 
High Court. 1929 A L J 1195=122 I. C. 
894=1930 All. 91 (1) 

Benares State Chief Court is neither a 
High Court within the meaning of Bar 
Council, R. 1, nor is it subordinate to the 
Allahabad High Court, and hence a le^ 
practitioner who enrols himself as a pleader 
m Allahabad iJi strict Court and practises in 
the Benares Stale Couits cannot be treated 
as having practised m any High Court or a 
Court subordinate to All^iabad High Court 
and as such he is not entitled to be eni oiled 
as an advocate of the Allahabad High Comt. 
1929 A L.J 1195=122 I C 894=1930 All. 
91 (1) See also 1930 A L J 839=1930 All. 
887=128 I C 388 

The Subordinate Couits leferred to in the 
proviso to R 1 of the Allahabad High 
Court Rules framed under the section are 
Courts within the province Courts in Aj- 
mete are not Courts subordinate to the 
Allahabad High Court. 1930 A. L.J. 839= 
128 I.C 388=1930 All. 887 

Rule 10 of the Appellate Side Rules of 
the Bombay High Court is not ultra vires. 
Advocates on the Appellate Side did not come 
within the definition of “pleader” as defined 
in S 4 of the Cr P Code, because they are 
not authoiised by law for the time being 
in force to practise in the Court side and 
they have no right of audience m that Court. 
148 I.C 664=36 Bom.L R 1=1934 Bom. 
70=58 B 456 (F.B.) 

Sec 10. —See 1936 Sind 49; 1936 Cal. 
158 (S.B.); 1935 Smd 180 (S.B.); 1935 
Sind 196=158 I. C. 707. Unprof essior^ 


conduct— Notice issued by High Court after 
the Act came into force— I///ro vires. See 
51 A 79. Sec also 1930 All 225=52 A. 
019 (F B ) . The principle has to be re- 
cognised that the disaplinary jurisdiction 
\ested in the High Court to icprimand, sus- 
pend or remove fiom practice an advocate 
for misconduct, should not be employed 
merely to supplement, as it were, by way 
of a further punishment, a punishment which 
the advocate has received under the law for 
the misconduct of which he is guilty. 63 
Cal 867=162 1 C 170=40 C W N 366= 
1936 Cal 158 (SB). See also 1935 Rang. 
45K 

The word “may” in S 10 (1) makes it 
plain that while the High Court has un- 
restiicted jurisdiction in all cases of mis- 
conduct, a discretion is left to the Court 10 
take action m suitable cases only. It is 
not possible to lay down any hard and fast 
rule or any general pnnciples with regard to 
exercise of such discretion. It must be 
exercised judicially The test to which the 
Court has to apply is whether the proved mis- 
conduct of the advocate is such that he must 
be regarded as unworthy to remain a member 
of the honourable profession to which he has 
been admitted, or unfit to be entrusted with 
the responsible duties that an Advocate is 
called upon to perform. This test would be 
a sound working rule applicable to all bran- 
ches of the profession. 63 Cal. 867=162 
I.C. 170=40 C W N 366=1936 Cal. 158 
(S.B.). 

There is no reason why the words “profes- 
sional or other misconduct” in S. 10 (1) 
should not be read in their plahi and natural 
meaning The legislature intended by the 
aforesaid words to confer on the High 
Court jurisdiction to take action in all 
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cases of misconduct, misconduct m a profes- 
sional or other capacity. The Court has a 
discietion to take action in suitable cases. 
63 Cal 867=162 l.C. 170=40 C.W.N 366 
=1930 Cal. 158 (S B.). 

In re Wallau (L.R. 1 P C. 283) is no 
authority for holding that an advocate should 
never be punished professionally for con- 
tempt of Court committed by him in his per- 
sonal capacity, however gross the offence may 
be. Each case must be dealt with accord- 
ing to the circumstances Where a pleader 
in his capacity as a suitor in the Small Cause 
Court made a grossly improper remark le- 
flecting upon the Judges of the High Court 
who at that stage had no concern whatever 
with the suit and a gratuitous hit at the 
Chief Justice without the slightc'it justifica- 
tion and was fined Rs. 75 for contempt of 
Ojurt, held, that the fine was not under the 
circumstances sufficient and that he should 
be suspended fiom practice for six months. 
55 A. 148=145 I C 847=1933 All 224 
But see also 1932 All. 492 (S.B.). It is 
beyond question that conviction for a crimi- 
nal otfence is per se evidence of misconduct 
But all ciiminal convictions aie not giounds 
for the exercise of the Court’s disciplinary 
jurisdiction. A conviction for the offence 
of sedition under S. 124~A I.P. Code can- 
Kot be regarded as such misconduct as would, 
m all arcumstances, require action to be 
taken under the Court’s disaplinaiy juris- 
diction and as would demand the removal 
of the advocate from practice. 63 Cal. 867 
=162 I C 170=40 C.W.N 366=1936 Cal 
158 (S.B.). See also 1935 Rang. 458 ; 59 
Bom. 676=69 M.L.J. 43 (P.C.). An ad- 
vocate took a prorament part in Labour and 
Trade Union Movements and dcliveied a 
number of speeches advocating certain re- 
forms For some of these speeches he was 
bound over for one year under S 109', Cr 
P. Code For otheis, he was prosecuted 
under S. 124- A, I.P. Code, and convicted 
thrice There was no mdication that he made 
any organised or persistent attempt to create 
a breach of peace or to mate acts tending 
to subvert law and order The general tenor 
of the speeches was inoffensive and except 
on some particular occasions his views were 
not m any way hostile to the Government; 
and indeed several passages in them advo- 
cated obedience to law and order The Tribu- 
nal of the Bar Council which held an enquiry 
reported that apart from his activities m con- 
necton with the labour movement, he was 
a young man of good cbaiacter, inexperienced 
in his profession, honest and straight m his 
dealings, and while acquitting him of profes- 
sional misconduct, the tribunal found him 
gmlty of other misconduct and also observed 
that the case seemed to be very near the bor- 
der line. Held, no further action was called 
for in the case 63 CaJ 867=162 I C 170= 
37 Cr.L J 534=40 C.W N. 366=1936 Cal 
158 (S B.) , 1935 Rang. 458 Where proceed- 
ings are taken against an advocate who has 


been convicted fui offences as to why his 
name should not bo sinuk tjff from the ndl 
of advocates, the application i-, not in the 
nature of a second trial ar a new pumsli- 
ment. But the question is wlidhei uft»r the 
conduct of .such advocate, it is proper that he 
should continue a mcmbei of a profe^sinii 
which should stand five fioni all susjuckjii 
1935 Rang, 458. 'fee aha 63 C.tl. %7. 
Where pioccedinas aie taken bcfoie the High 
Court for laKiiu’ dl^ripl)nary action against 
an advocate who is roiivutcd lor a eiimiiul 
oflpiicc, it IS not mcuniljeiil on tlie Advoralc- 
Gcneral lo addiae tvicleiicc of the giouinls 
on which the nuu iction is based ft is for 
the Coiiit to decide whethei coiuidion is 
evulciue of such misfonduct on the jtiirt ol 
an advocate as lo lemkr Iiiin unfit tor the 
cxeiusc of his piofessioii, oi to tall lor the 
Court’s censure. It is foi the iinjuigneri 
advocate to adduce am consider, if loii'- which 
might induce the Comt to ufiain fioin tak- 
ing disciplmaiy action V) lloni (i76 

=157 1. C 428-' 39 ( \N'. N. 

1281=19.15 V. C, 108 -dfi M L I 
431 (PC). Dili MV uAo 1932 \I1. 
492 (S.B.). The test th.il the foiui has 
to apply in considering whetliei an advocate 
should be strmk nit the loll oi advor.iies is 
whether the pioved miiiondiict of the advo- 
cate is such that he must be regaided as un- 
worthy to remain a member of the honourable 
profession to which he has bent aihnilK'd, 
and unfit to be eiitiusted willi tlic usponsi- 
ble duties that an advocate is callcil upmi to 
perform. An advocjite was convicted for 
siihmtlmg a false return of bis tiuinns: io 
the income-lax aulhoriltes an<l for taking up 
a false defence and naintainiiig it evi'ii uii 
to the High Cxnirt, even though he knew 
such defence to be false. Held, that his 
conduct involved moral turpitude and that 
his name should be struck off the roll of 
advocates . 12 R . 1 10= 1934 R 33- ' 149 1 . CL 
856. An advocate deliberately imiking l.iisc 
allegations involving imputations upon the 
fairness and imparttahty of judicial officers 
m proceedings connected with an cxeiution 
case to which he was himself a party ciuiiiot 
be punished under the di.sciplin.iry side tindci 
Bar Ckiuncils Act 1932 A L.J. 773--1932 
A 492 (S.B ) An advocate was guilty of 
misconduct _ involving moral turpitude by 
/a/je/y verifying an application and en- 
deavouring to deceive the Court and to de- 
prive the decrccholdcr of money due to him. 
But the complainant did not file Ins com- 
plaint out of any high sense of public duty. 
A third person, who had been engaged m 
litigation with the advocate in his personiil 
capacity, was behind the application and had 
paid the expenses The application was 
made out of a desiic further to haiaas the 
advocate. The advocate was not acting for 
a client m this matter but w'as engaged in his 
own litigation, and ni the end no one 
had suflered by his action. He was sub- 
jected to heavy expenses in defending him- 
self upon all these charges. Held, that an 
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order suspending the advocate from prac- 
tice for the term of three calendar months 
would be sufficient m the peculiar arcum- 
stances 1932 A LJ. 773=1932 All. 492 


(SB.). 

Complaint— Locus Standi to make —It is 
open to an> person to complain to the Court 
ajs to the undesirability of certain remarks 
made by a Counsel during the course of a 
trial Where a Mahomedan Counsel is alleg- 
ed to have made certain communal remarks 
during the course of a trial it is open to a 
Hindu Assoaation to make a complaint to 
the High Court for taking action in the 
matter 162 I C 919=37 Cr L. J. 783= 
1936 Sind 49. 


When a complaint is made, the Court 
under the Act can only dismiss, tt summarily 
or elsp refer tt to a Tribunal of the Bar 
Council to iiiquiie into The Court would 
not gcnerallj be justified in dismissing a 
petition summarily unless it was satisfied 
that, even if the allegations made in the 
petition be proved, there would be no case 
for taking action 138 I C 543=34 Bom. 
L.R. 443=1932 Bom. 199. As to specific 
cases of misconduct, 'see 1S8 I C 278= 
1935 OWN 1029, 1935 All. 1023 (Ad- 
vocate engaging as partner in a firm) , 13 
Rang 518=1935 R 178 (Advocate biibrng 
Judge) . Merc negligence on the part of an 
advocate, however gross, docs not amount to 
misconduct, piofcssional or otherwise, under 
S. 10 (1) when it is not accompanied by 
moral delinquency 62 Cal 158=157 I C. 
374=1935 Cal 484 (SB.). Negligence 
on the part of an advocate accompanied by 
suppression of tiiith or by deliberate mis- 
representation w'ould be misconduct 62 
Cal 158=157 1 C .174=1935 Cal 484 (S 
B.) 

Per Cosietio, / — If an advocate docs not 
tell the truth in connection with a matter 
which he has undertaken to carry thiough on 
behalf of his client, such conduct might easily 
be said to invohc moral delinquency. 62 
Cal 158=157 I C 374=1935 Cal. 484. 

Secs. 10 and 11: “Professional or otiifr 
MifacoNDUCi” — Mciely having been member, 
or assisted the opeialion or managed the 
affairs, of an unlawful association does not 
render an advocate unfit to exercise his pro- 
fession Nor does such conduct necessarily 
involve any moral turpitude, or any attack 
upon the system of which the Court forms 
part, 01 embarrass in any way the adminis- 
tration of justice by the Court. No action 
is therefore called for in such a case. 59 
B 57=1935 Bom 1=36 Bom. L.R 1136 
(F B ) . It is not part of the duty of the 
High Court to impose penalties for mis- 
conduct, tmcomected with the exercise of 
the profession, which is either not punishable 
or has been, or can be, punished under the 
law of the land The State imposes smtable 
penalties for the mfnngement of its laws, 
and provides proper saniCtions for the en- 


forcement of such penalties ; and there is no 
reason why the Court’s disciplinary juris- 
diction should be employed meiely in aid of 
the criminal law. In cases of misconduct 
involving moral turpitude, the Court has to 
see w'hether the advocate has shown himself 
to be unworthy of the confidence of the 
Court, or unfit to be entrusted with the 
business of his client or a person with whom 
his professional brethren cannot be expected 
to associate But these arc not the only 
cases in which the High Court may be called 
upon to take action An advocate might 
engage in revolutionary activities designed 
to destroy the system of which the Court 
forms part, or activities likely to hamper or 
embarrass the administration of justice by 
the Courts. What has to be considered in 
such cases is the conduct of the advocate as 
it affects his position as an advocate and his 
relations to the Court. It will not tolerate 
on its rolls an advocate who is trying to 
undermine or destroy the authority of the 
Court Anyone electing to engage in acti- 
vities of that nature must do so without the 
authoiity and prestige attached to the position 
of an advocate 36 Bom L R. 1136=59 
Bom 57=1935 Bom 1 (F.B.). 

Proceeding under judgment op Civil 
Court— Relevancy \nii value —Pci Bcnnsi 
and Canga Nath, IJ —The judgmuil and 
evidence in a civil suit arc admissible as 
evidence m an cnquiiy under the Bai Coun- 
cils Act but the judgment and decree ate not 
conclusive pi oof Per Iqbal Ahmad, 

The finding recorded against an advocate by 
a Civil Court is not final and conclusive in 
jirocecdmgs taken against the advocate under 
the Bar Councils Act When a uisl is 
refernd to the B.n Council under S 10 f n 
ciiquiiy into llu* ^^mducl of an aiKncalc, it 
IS the duly of the Council to cnquiic iiiln the 
maltei and to iccord a finding on the mate- 
rials produced before it, iriespective of any 
finding on the point recorded by a Civil 
Court, The enquiry by the Council is with 
a view' to asceilain whether or not tlie advo- 
cate concerned has been guilty of miscon- 
duct The enquiry is of a ^iwwi-criminal 
iiatuic and a finding has to be ai lived at on 
a consideration of the matenals before the 
Council 159 I C. 561=1935 A.W.R. 1229 
=1935 All. 1023. 

High Court retraining erom DisapHNAav 
ACTION— Special lfave to appeal to Privy 
Council —Where the High Court m the 
exercise of its statutory discretion proceeded 
to consider whether m the circumstances the 
misconduct proved called for any disciplmaiy 
action, whether in the nature of reprimand, 
suspension, or removal from practice and 
the Judges decided that it did not. _ Held, 
that the action of the ^ High Court in thus 
exercising their discretion was not such as 
His Majesty can be advised further to con- 
sider 59 Bom. 676=42 L.W. 480=157 I. 
C. 428=39 C W.N. 1281=37 Bom L.R. 
722=1935 P.C. 168=69 M.L.J, 431 (P.C.). 
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(2) Upon receipt of a coiuplaint made to it by any Court or by the Bar 
Council or by any other per'iou that any such advocate has been guilty of mis- 
conduct the High Court shall, il it does not summarily reject the complaint, 
refer the case foi inquiry either to the Bai Council or, after consultation with 
the Bar Council, to the Court of a District Judge (hereinafter refeired to as a 
District Court) and may of its own motion so refer any case in which it has 
otherwise reason to believe that any such advocate has been so guilty. 

11. (1) Where any case is referred for inquiry to the Bar Council under 
section 10, the case shall be inquired intn liy a Com- 
Tribunal of Bar CourcU suttee of the Bar Council (hercinaftei referied to 

as the Tribunal). . , , 

(2) The tribunal shall consist of not less than three and nut more ihaii 
five members of the Bai Council appointed lor the purpu.se of the inquiry Ijy 
the Chief Justice or Chief Judge of the High Court, ^ and one of the members 
so appointed shall be appointed to be the President of the Tiibuiial. 

12 (1) The High Court shall make rules to prcsciibe the prortulure to be 

followed by Tribunals and by Dislncts {Joiirts, 
Procedure m inquiries. respectively, m the conduct of inquiiics referred 
under section 10. 

Kotes. on the 13th June, 1923, liy the Hich Court 

Secs. 10 to 13 —Where a complaint has against a pleader calling upon him lo ^llow 
been made to the Chief Justice and the cause why he should not be dealt with uinliT 
Judges of a High Court under S. 10, Bar the Legal Praclilioncis Art fur profe'.'.ioiial 
Councils Act, and such complaint has been misconduct. Obj<‘ftion was luKi'ii by the 
referred to the Bar Council to be cnquiied pleader in view of the Bar Coiuicib Act 
into by a tribunal, it is incumbent upon the which had come into force on 1st June, 1923, 
tribunal to come to some finding or oilier and Held, that the puj\isioiii oi the I, t tins 
it cannot abandon the proceeding merely Patent in so Car as they mav < on lint with 
because the complainant withdrew the com- tlic piovisions of the Act, woiu ahiouateil 
plamt 1930 Cal. S74=S7 C 724 It is by S 19 {’2), and therefore it was mrcssriry 
higWy unsatisfactory from the point of view lor the case to be cilhei refened lo the Bar 
of advocates and of the public that any one Council or at an) lalc ho ihe Ibir Council 
should msdee a solemn complaint against one to be consulted 'The Couil was not pro- 
of them to the High Court and have the pcily soued of the case and that the nut ice 
matter referred to the tribunal and that then, issued to show cause was, as frnmcfl, ultra 
without any findmg which could clear the ^'iree and a nullity Si A 76- -2d A L T. 
advocate, the enquiry should be dropped. 1039=112 I.C, 214=1923 All 430 fh’ H.). 
The complamant after the matter has been Sec. 12 — In order to pievent coiniu'l ap“ 
referred to the tribunal is not in any way a pearing for the other party, lu* must h,i\t.‘ a 
person who is like a plaintiff dominus lites definite letaincr, with a fee paid, or he must 
and if such complainant withdraws the com- have such confidential instruclions fioin fine 
plamt, and if from circumstances and evi- of the parties as would m.ike it improper lor 
dence the tribunal is of opinion that there him to appear for the ollici paitv lu Iho 
is no need to investigate and the cliarge absence of either, it cannot lu* said to he 
preferred has no substance it can so repoit unprofessional on the part of tlie counsel to 
In other circumstances it is open to the appear for the other parly (VXQ All, .S36, 
tribunal to exercise its own discretion whe- Ref.) 147 1 C 1080=11 O.W N, 23 -~ 
ther to employ its power to summon the 1934 Oudh 53 (S B ) . 
complainant personally or other people. The The High Com t in ronsidei iiiy wh.it 
Act requires that the tribunal should come ordeis ought to be passed in a cast* I hat falls 
to a findmg S7 C. 734=1930 Cal. 574 within S 12, Bat Councils Act, 1026, is not 
(Per Rankin, C.J.) . See also 1931 A 580, in any way fettered hy the report oj the iri 
The Bar Council is m the position of a trus- hmal or of the District Court, and although 
tee and guardian of the dignity and pnvi- no doubt the greatest weight ought to be 
leges of the Bar and the rights and duties attached lo the findings contained in such a 
of its members, and it is to the interest of report, it is competent lo the f'oiirf lo gti 
the profession that when a charge is made into the facts for itself and to decide whe- 
against an advocate it should either be cleared ther or not it agrees with those findings. The 
or brought home to him. The rules are so value of the icport of the inhunal in a case 
designed that on a charge of misconduct is lessened where, m lespccl of the more 
there should be a finding one way or the serious chaiges, it is not unanimous and to 
other 57 C 724=1930 Cal 574 (Per some extent ambiguous. Where the report 
Budrland, J.) of the Uihimal u ambiguous and not explicit 

Secsi 10 and 19.— A notice was issued on findings it is not necessary to send it back 
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(2) The finding of a Tribunal on an inquiry referred to the Bar Council 
under section 10 shall be forwarded to the High Court through the Bar Council, 
and the finding of a District Court on such an inquiry shall be forwarded direct 
to the High Court which shall cause a copy thereof to be sent to the Bar 
Council. 

(3) On receipt of the finding, the High Court shall fix a date for the 
hearing of the case and shall cause notice of the day so fixed to be given to the 
Advocate concerned and to the Bar Council and to the Advocate-General, and 
shall afford the Advocate, concerned and the Bar Council and the Advocate- 
'General an opportunity of being heard before orders are passed in the case. 

(4) The High Court may thereafter either pass such final orders in the 
case as it thinks fit or refer it back for further inquiry to the Tribunal through 
the Bai Council or to the District Court, as the case may be, and. upon receipt 
•of the finding after such fuither inquiry, deal with the case m the manner pro- 
vided in sub-section (3) and pass final orders thereon. 


Notes. 

to the tribunal if after investigating the facts 
it'ielf the Court is in no doubt as to the 
■order that ought to be passed in the case. 
1933 Rang 10 See also ISS I.C. 105-1= 
1935 Ml 503 (l),(S B.). 

The_ Couit’s decision must rest wot upm 
suspicion, but upon legal grounds estabh^ed 
by legal testimony. [58 M.L.J. 635 (P. 
C ), Rel on.] 147 I C. 1080=11 O.W.N. 
23=1934 Oudh 58 (F.B.). 

Sec. 12 (2) .—The members of the Tribu- 
nal of the Bar Council cm record separate 
findings and make more than one report and 
the High Court is entitled to consider the 
report and findings of the minority as well 
as the majority of the Tribunal 54 Mad. 
857=134 1 C. 33=61 M.L.J. 148=1932 Mad 
131 (F.B ). 

The offence of perjury always involves 
moial turpitude m varying degree according 
to the paiticular facts of each case Al- 
though the High Couit in proceedings under 
S. 12 against an Advocate convicted of 
perjury, cannot question the propriety of 
the conviction, it can with a view to fix the 
quantum of punishment look into the cir- 
cumstances of the case and asceriatn the 
degree of moral turpitude and extenuaimg 
circumstances if any Thus the absence of 
direct evidence can be taken into account. 
It can also take into consideration testi- 
monials speaking highly of the character of 
the Advocate. Advocate suspended for six 
months 131 1. C. 67=8 0 W. N 267= 
1931 Oudh 161. 

Sec 12 (3) — Sub-S. (3) provides that 
on receipt of die finding of the Tribunal of 
the Bar Council, the Court shall fix a date 
for healing and give notice of the day so 
fixed to the Advocate concerned and to the 
Advocate-General. It follows that the ori- 
ginal petitioner is not entitled to he served 
with notice or to be heard on the hearing 
before the Court. The Bar Council is there 
in order to assist the Court in any way it 
can and the Advocate concerned is of course 
entitled to be heard. The correct course is 
for the Advocate-General to open by sub- 
mitting the report of the Tribunal to the 


Court Then the Advocate is entitled to be 
heard and, if necessary, the Advocate-Gene- 
ral will have a right of reply. 33 Bom. 
L.R. 1215=1931 Bom. SS7. Section 12 (3) 
cannot be intended to exclude the nght of 
the Couit to hear any person other than the 
persons mentioned therein when the object 
of it IS to ensure that certain people shall 
have notice, Where the finding of the tri- 
bunal IS considered by the High Court it is 
in the power of the High Court to hear the 
complainant 35 C W N 293=134 I. C. 
1270=1931 Cal 680 (S.B ) 

Sec. 12 (4) .—It would need very good 
reasons to induce the High Court to throw 
over the findings of fact which have been 
arrived at by a Tribunal after a careful and 
elaborate enquiry. 35 C. W N. 293=1931 
Cal. 680. The exact extent of the rights of 
the complainants in such a matter may be 
left to be considered as occasion aiiscs 
(Ibid) See o/fu 1930 M W N 216; 147 1 
C 139 See Notes iindci S 1 Per Thom, 
7 — Althoui>h it IS Usual fur the High Court 
to accc-pi the findings of the Bar Tribunal 
upon rhaigcs of professional misconduct, 
especially when there is no objection prefer- 
red by the Government Advocate the High 
Court is not bound to do so in every case. 
155 I.C 1043=1935 A.L J. 759=1935 A.W. 
R 285=1935 All 425 (F B ). 

The finding of the Bar Council Trfbunal 
can be icvcrsed by a Bench of the High 
Court even though all the Judges consti- 
tuting the Bench are not unanimous, and an 
Older of the majority of the Judges revers- 
ing such finding, is not ultra vires. Q. 8 
of the Letteis Patent confers jurisdiction 
upon the High Court to remove or suspend 
advocates, whereas S. 10 of the Bar Coun- 
cils Act lays down the procedure according 
to which such jurisdiction should he exer- 
cised. The Benches of the High Court ar^ 
therefore, governed by the rule as to the opi- 
nion of the majority mentioned in the Let- 
ters Patent, as there is nothing in the Bar 
Councils Act or in any rules made thereunder 
which is inconsistent with such rule, 150 
I.C. 653=1935 A.W.R. 1245. 
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(5) In passing final orders the High Court may pass such order as re- 
gards the payment of the costs of the inquiry and of the hearing m the High 
Court as it thinks fit. 

(6) The High Court may, of its own motion or on appiicatir)n made to it 
in this behalf, review any order passed under sub-section (4) or suli-section (5) 
and maintain, vary or rescind the same, as it thinks fit. 

(7) When any advocate IS reprimanded or suspended under thus Act, a 
record of the punishment shall be entered against his name in the roll fif advo- 
cates of the High Court, and when an advocate is removed fiom practice his 
name shall forthwith be struck off the roll; and the ceitificate of any advtjcale 
so suspended or removed shall be recalled. 

13 (1) Foi the purposes of any such inquiry as aforesaid, a Tribunal or 

a District Court shall have the same povveis as are 
^ Code of Civil I'locedurc 

(a) enforcing the attendance of any person and examining him up<»ii 

oath, 

(b) compelling the production of documents, and 

(c) issuing commissions for the examination of witnesses: 

Provided that the Tribunal shall not have power to lequirc the atlcml- 
ance of the presiding officer of any Court save with the previous sanction of the 
High Court or, in the case of an officer of a Criminal or Revenue Court, of the 
Local Government, 

. (2) Every such inquiry shall be deemed to be a judicial proceeding wilh- 

m the meaning of sections 193 and 228 of the Indian IVnal Code; and a Tri- 
bunal shall be deemed to be a Civil Court for the purposes of sections 4Sf), -182 
and 485 of the Code of Criminal Procedure. 1898. 

^ (3) For the purpose of enforcing the attendance of any person and 
examming him upon oath or of compelling the production of documents or of 
issuing commissions — 

^ (o)^ the local limits of the jurisdiction of a Tribunal shall be those of 
the jurisdiction of the High Court by which the Tribunal has been constituted : 
and 

■ni ^ 1 ?^ a Tribunal may send to any Civil Court having jurisdiction in the 
place where the Tribunal is sitting any summons or other process for the attend- 
ance of a witness or the production of a document required by the Trilnmal or 
any commission which It desires to issue, and the Civil Court shall seive such 
process or issue such commission, as the case may be, and may enforce any such 
process as if it were a process for attendance or production before itself 

shallbe deemed to be civil proceedings for the purposes of section 1.^2 ol the 

accordingly^^^'^^ provisions of that section shall apply 


^ ^ Notes. 

Sec. 12 (5) —The Rules framed under 
the Act empower the High Court to assess 
the cosis directed to be paid to the Advocate 
by the complainant. At the same time it is 
open to the Court to direct an enquiry by 
the Registrar as to what sums had been 
paid by the complainant and the Advocate 
^ pass final orders after the amount spent 
r ^ C W.N. 293=134 

54 M ^srCF B*?’ 

Sec. 12 (6) .-—Tjhe power of review con- 
ferred upon ffigh Courts under sub-S. (6), 
U, cannot be extended to an order passed 


J’^acUtioiicrs Act. 14S 
Jjpjj 299=1934 Oudh 140=11 O.W.N M 

r 13 “Tuheieut junverj, of tlic .Supreme 
Court of Cakutla wmc not conferred on the 
Allahabad High Court by Uie Indian Jligh 
Courts Act of 1861, and no power to CAffrem’ 
inherent dtwipUnary jurisdiLtwn over Icqal 
^actihoners independently of the Legal 
Practitioners Axit and the Indian Bar Coun- 
cils Act now exists in the Allahabad High 
Court in respect of their professional or 
other misconduct. 52 All. 619=1930 A.L, 
J 402=1930 All 22S (F.B.) 
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Miscellaneous. 

Right o£ Advocates to 14. _ (1) An advocate shall be entitled as of right 

practise. to practise — 

(o) subject to the provisions of sub-section (4) of section 9, in the 
High Court of which he is an advocate, and 

(b) save as otherwise provided by sub-section (2) or by or under any 
other law for the time being in force, in any other Court in British India and 
before any other Tribunal or person legally authorized to take evidence, and 

(c) before any other authority or person before whom such advocate is 
by or under the law for the time being in force entitled to practise. 

(2) Where rules have been made by any High Court within the meaning 
of clause (24) of section 3 of the General Clauses Act, 1897, or in the case of a 
High Court for which a Bar Council has been constituted under this Act, by 
such Bar Council under section 15, regulating the conditions subject to which 
advocates of other High Courts may be permitted to practise in the High Court, 
such advocates shall not be entitled to practise therein otherwise than subject tO' 
such conditions. 

(3) Nothing m this section shall be deemed to limit or in any way affect 
the power of the High Court of Judicature at Fort William in Bengal or of the 
High Court of Judicature at Bombay to make rules determining the persons 
who shall be entitled respectively to plead and to act in the High Court in the 
exercise of its original jurisdiction. 

15. A Bar Council may, with the previous sanc- 
General power of Bar tion of the High Court for which it is constituted, 
Councils to make rules. make rules consistent with this Act to provide for and 
regulate any ot the following matters, namely : — 

(a) the rights and duties of the advocates of the High Court and their 
discipline and professional conduct; 

(&) the conditions subject to which advocates of other High Courts may 
be permitted to practise in the High Court; 

{c) the giving of facilities for legal education and training and the hol- 
ding and conduct of examinations by the Bar Council ; 

(d) the charging of fees payable to the Bar Council m respect of the 
enjoyment of educational facilities provided, or of the right to appear at exami- 
nations held, by the Bar Council, 

(e) the investment and management of the funds of the Ear Council; 
and 

(/) any other matter in respect of which the High Court may require 
rules to be made under this section. 


Notes. 

Sec. 14: Entry in the Rou or Advocates 
—Effect of.— An ex-Judge of the Patna 
High Court, after his retirement as a Judge, 
applied to have his name entered on the roll 
of advocates. It was allowed with a condi- 
tion refusmg him the permission to appear 
m the Courts of the Province. Held, that 
the applicant’s name being entered on the 
roll of advocates, he ivas entitled as of right 
to piactise in the Courts of the Province. 
58 I A 38=130 I.C 305=1931 P.C. 22 (2) 
=60 M.L J 179 (P.C ). 

Secs 14 and 15. — ^Micre an application 
IS made on behalf of an advocate of one 
High Court for permission to appear in a case 
m another High Court under the rules fram- 
ed under the Bar Counals Act, good reasons 
must be shown for the grant of such per- 
mission. The permission cannot be granted 
1-14 


fin mcie application oi as a matter of course. 
The Chief Justice of the High Court must 
use a judicial discretion in the matter and 
then grant or refuse permission The right 
of an advocate of a particular bar to appear 
in other High Courts does not exist as a 
matter of right. Nor is there any question 
of reciprocity involved in the matter. The 
Chief Justice will apply his mind to the 
circumstances of the application and' 
.see whether good reasons have been made 
out for the grant of permission in any parti- 
cular case. 17 Pat L.T, 861, 

Sec 15, R. 16: Ruie applies to election 
OF AL'L candadates — Rule 16 cannot be les- 
tricted to the election of any one candi- 
date; the singular covers the plural and 
validity of the election of all the elected 
members can be challenged thereunder. 163 
I.C. 510=1936 Sind 75 (S.B.). 
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16. The High Court shall make rules for fixing and regulating by taxation 

or otherwise the fees payable as costs by any parly m 
Power to fix fees payable respect of the fees of his advcrsaiy’s advocate upon 
all proceedings in the High Court or in any Couit 

subordinate thereto. 

17. No suit or other legal proceeding shall lie against a iJai Council <ir any 

Committee, Tribunal or member of a Jlar Council for 
procceSs any act in good faith done or intended t<^ be <lone in 

® pursuance of the provisions of this Act or of an> rule 

made thereunder. 

18. All rules made under this \ct shall be published in the local ofticiiil 

Publication of rules "f PrOTince, or of each province as the 

case may be, in which the High Court by which or 
with whose sanction the lules aie made exercises juiisdiction. 

19. (1) When sections R to 16 come into force in respect of anv High 

, , , Couit, any enactment mentioned in the fust column 

Schedule which is in force in any jirovince in 
which the High Court exercises jurisdiction .shall, for 
the purpose of its application to that province, be amended to the extent and 
in the manner specified in the second column of the Schedule. 

, sections 8 to 16 come into foicc in respect of any High Couit 
of Judicature established by Letters Patent, this Act shall have effect in respect 
of such Court notwithstanding anything contained in such Lettei.s Patent, and 
such Letters Patent shall, in so far as they aie inconsistent with this Act or any 
rules made thereunder, be deemed to have been repealed. 

, T sections 8 to 16 come into force in respect of (he High Couit 

Of Judicature at Bombay, the Bombay Pleaders’ Act, 1920, except silIkhi 7 thcie- 

u. ^PP^y respect of any person enrolled as an advocate of 

the fligh Court under this Act. and nothing in ihat Act shall be deemed to 
^thori^ze the admission or enrolment of any person as a vakil or pleader of the 
High Court. 

_ (4) When this Act has come into force in respect of any TTigli C ourt, any 
provision of any other enactment or any order, scheme, rule, fui m oi bvo lavv 
made thereunder, which was before that date applicable to advocates, vakils or 
pleaders entitled to practise in such High Court shall, unless Mich a con.sliiiction 
IS repugnant to the context or to any provision made by m under this Act lie 
construed as applying to advocates of the High Court enrolled umler this Act. 

THE SCHEDULE 
(See Section 19 ) 

Amendment of Enactment, 

Enuclmegts mumded Extent and manner of ameiuhicnt. 

Th| Legal Praetihoner. Act (1) la aect.on4 after the wrda "tv.ll, the la.iaisM,,,, t,f 
the Court the Wf.rdb and figure.s “or, ill ilu‘ cfisc ol ,i 
A ^lespectof which the Indian bar Cuum il-, 

aS 1 n r” under that 

Act shall be inserted. 

(2) In section 6, clauses (a) and (h) after the words 
Koyal Charter the words and figures “m icsnerl of 
which the Indian Bar Councils Act, 1920, is not in 
force shall be inserted. 


Notes. 

Sec, 18 of the Indian Bar Councils Act 
does not make the publication of the Rules 
m official gazette a condition precedent 
4o their coining into force and it merely pro- 
vides for the manner of Aeir publication. 


1935 A W.R 110. 

c^fn’ -^See 51 All. 76, cited under 
b. 10. As to the effect of Bar Councils Act 
on rul^ 128 and 129 of the Madras High 
Court Insolvency Rules, see 52 Mad. 92=113 
Ind Cas. 876 (F.B,). 
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Enactments amended. 


The Indian Stamp Act, 1899. 


The Madras Stamp (Amend- 
ment) Act, 1922. 


The Bengal Stamp (Amend- 
ment) Act, 1921 


The Indian Stamp (Punjab 
Amendment) Act, 1922. 


The Assam Stamp (Amend- 
ment) Act, 1922. 


Esrtent and manner oj amendment. 

(3) To section 38 the following words and figures shall be 
added, namely . 
"and, except as provided by section 36, nothing in 
this Act applies to persons enrolled as advocates of 
any High Court uuder the Indian Bar Councils Act, 
1926”. 

(4) In section 41, sub-section (1), after the words “Royal 
Charter" the words and figures “in respect of which 
the Indian Bar Councils Act, 1926, is not in force” 
shall be inserted 

In Article 30 of the First Schedule after the words 
“High Court”, where they first occur, the words and 
figures “under the Indian Bar Councils Act, 1926, or” 
shall be inserted , 

In Article 25 of Schedule 1-A, after the words ‘High 
Court,” where they first occur, the words and figures 
“under the Indian Bar Councils Act, “1926, or" shall be 
inserted 

In Article 30 of Schedule 1-A after the words “High 
Court/’ where they first occur, the woids and figures 
“uncler the Indian Bar Ounciis Act, 1926, or” shall he 
inserted , „tt , 

In Article 30 of Schedule 1-A, after the words High 
Court,” wh“re they first occur the words and figures 
“under the Indian Bai Councils Act, 1926, or” shall be 
inserted. , , 

In Article 30 of Schedule 1 A, after the words ‘High 
Court"’ where theyfiist occur, the words and figures 
“under the Indian Bar Council Act, 1926, or" shall be 
inserted. 


THE INDIAN BILLS OF LADINO ACT (IX OF 1856) .1 

Short title given, Act XIV of 1897 e i. j i j ^ * a f vv 

Declared in force throughout B I., except as regards the Scheduled Districts, Act XV 

[Wh April, 1S56. 

Act IX OF 1856 is based on the Bills of Lading Act, 1855. 

(18 and 19 Vict., c. 111). 

An Act to amend the law relating to Bills of Lading. 

WuEREAb by the custom of merchants a bill of lading of goods being trans- 
^ f crable by endorsement, the propei ty m the goods may 

1 reamble thcieby pass to the endorsee, but nevertheless all 

rights in respect of the contiacl contained in the bill of lading continue in the 
original shipper oi owner and it is expedient that such rights should pass with 
the property ; and whereas it frequently happens that the goods m respect of 
which bills ol lading purport to be signed have not been laden on board, and it 
is proper that such bills of lading in the hands of a bona fide holder for value 


Leg Ref. 

1 Short title, "The Indian Bills of La6ng 
Act, 1856.” See the Indian Short Titles 
Act, 1897 (XIV of 1897) . 

Act IX of 1856 is 'based on the Bills of 
Lading Act, 1855 (18 and 19 Vict., c. 111). 
This Act has been declared to be in force 

Sindh 

West Jalpaiguri 

The Districts of Hazaribagh, Lohardaga 
(now the Ranchi, District, see Calcutta 
Gazette, 1899, Ft. I, p. 44) , and Manbhum; 
and Pargana Dhalbhum and the Kolhan in 

the District of Singbhum 

The District of Sylhet . . • ■ 

The rest of Assam (except the North Lushai 
Hills) 


m the whole of British India, except as 
regards the Scheduled Districts, by the Laws 
Local Extent Act, 1874 (XV of 1874), S, 3. 

It has been dxlared, by notification under 
S. 3 (a) of the Sclieduled Districts Act, 1874 
(XIV of 1874), to be in force in the follow- 
ing Scheduled Districts, namely 
See Gasette of India, 1880, Ft. I, p. 672. 

Ditto 1881, Ft, I, p. 74. 


1B81, Ft I, p. 504. 
1879, Ft. I, p. 631. 


1897, Ft. I, p. 299. 
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should not be questioned by the master or other person signing the same, on the 
ground of the goods not having been laden as aforesaid; it is enacted as 
follows 

1. Every consignee of goods named in a bill of lading, and every endorsee 

of a bill of lading to whom the property in the gfjods 
_ Flights under bills of lad- therein mentioned shall pass, upon or by i cason of such 
consignee or congjgni^ent or endorsement shall have tiansf erred to 
and vested in him all rights of suit, and be subject to 
the same liabilities in respect of such goods as if the contract contained in the 
bill of lading had been made with himself 

2. Nothing herein contained shall prejudice or affect any i ight of stoppage 

in transitu^ or any right to claim freight against the 
Not to aftect right of original shipper or owner, or any liability of the con- 
effisTor freight.”^* or endorsee by reason or in conseiiuence of his 

being such consignee or endorsee, or of his icccijit of 
the goods by reason or in consequence of such consignment oi endorsement. 

3. Every bill of lading in the hands of a consignee or endorsee for valuable 

consideration, representing goods to have been shipped 
consignee^ etc^ '"conclusive hoard a vessel, shall he conclusive evidence of such 
evidence of the ’shipment as shipment as against the master or other person sign- 
against master, etc. ing the same, notwithstanding that such goods or 

some part thereof may not have been so shipped, 
unless such holder of the bill of lading shall have had actual notice at the time 
of receiving the same that the goods had not in fact been laden on boaid : 

Provided that the master or other person so signing may exonerate him* 
Pj.QyjgQ self, in respect of such misrepicscnlalion, liy show- 

ing that it was caused without any dctauli on his 
part, and wholly by the fraud of the shipper, or of the holder or some fterson 
under whom the holder claims. 


THE BIETHS, DEATHS AND MAERIACES EEGISTEATION 
ACT (VI OF 1886). 

Prefatory Not.'—The following js the 0/ 06 j,c/j uHf/ /fonjont .iiim-iideil 

to the Hirths, Deaths and Marriages Registration Bill —It is proiiosed by this Act fl) to 
establish a system of voluntary registration of births and deaths foi the houefit t>£ such 
clasps of the community as would be likely to avail themselves of rceisiiation, (2) lo- 

establish general registry offices for keeping registers of the bn ths and deaths icuistcied 

or the Indian Chnsfhin Marii.iin* Act 
« ^ provide a machinery for giving evidential value to ccilain (•.listing 

regist^s of births, haptisms, deaths, burials and marriages, which have been kept uiidir no 
law The subject of the registration of births and deaths among Emopeans in India had 
^equently long under the consideration of the Government, whose attention had moie- 
memorials from various Christian lehgious bodies 
urging very strongly the need for legislation The Indian Statute book contained at tli.it 

1 A. ^ Leg Ref. bill of lading contams the ujual crnH/'twn 

'‘^eards the liability fur nris of 
^ntract Act, 1872 (IX of W2), Ss. 99- God, Kings £iiemics znd ihc perih of the St'a, 
m a suit by the consignee for damagi.s for 
.. . mss of goods, etc., the defendant .shiji-owner 

Sees l-%-^Th^ oh}ed ofa hillof Mmg that is his defence. If he makes out a 
is to provide for the nghts and liabilities of facie case plaintiff can rebut it by pioving 
the parties m reference to ^e contact to rjcgligenee op the part of the detodant! 
^rry it is not concerned with liabilities 47 Mad. 610=47 M.LJ. ISO, “At Mcr- 
to contribution in geneial average The chants Risk,” meaning of 7M ] C 972 
clause covers Section 3 of the Bills of leading Act i.s 
fte liability to contribution in general ave- limited to the master or Die jicrson sigmng 
rage in a case of proper jettison depends on the bills. 192S S 221 ^ ^ 

intention of the parties If the ship- Sec. 3 9 B.h'C. 321 ; .ov a/sg 45. 
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time no general law for the registration of births and deaths. _ There were, indeed, enact- 
ments which provided for the registration of births and deaths within certain specified aieas, 
principally municipalities and cantonments, but, in the first place, these enactments were 
strictly local in their nature, leaving the greater portion of the country unprovided for, and 
in the next place, dieir provisions being directed primarily to statistical purposes were not 
■of such a nature as to make the registers of births and deaths kept under them of value for 
purposes of evidence. As to the numerous registers of baptisms and burials which were 
kept by ministers of religion in all parts of the country, it was doubtful how far 
they could be relied on for giving accurately the requisite particulars as to births and 
deaths, and most of them were, moreover, inadmissible m evidence Such being the state 
.of the law and considering the importance of the subject generally and having regard 
to the fact that leferences were frequently , made to the Secretary of State for India and 
to the Government of India for pi oof of age or of death in connection with questions 
involving large individual interest, such as rights to property, the Government of India was 
■of opinion that It was expedient to enact a permissible law under winch full fac-lilies for 
registering baths and deaths should be given to persons valuing unimpeachable evidence of 
these events. As to the second object of the Bill, it was obvious that no system of registra- 
tion of births and deaths could be complete or of practical value unless it provided for the 
establishment, at certain centres of general offices where the information registered at the 
various local offices should be collected and so arranged as to be readily available for public 
reference. In this connection the attention of the Government of India has been directed to 
the unsatisfactory nature of the system of registration of marriages under the Indian Chris- 
tian Marriage Act, 1872 and Act HI of 1872 Documentary evidence of all marriages under 
the foimer Act was, by the provisions of the Actor the orders thereundei-, sent to the 
Secietaiy to the Local Government, who was also empowered to grant ceitified copies which 
were receivable in evidence. It would seem, therefore, at first sight that nothing further was 
required. But, as a matter of fact, not only were no arrangements made for maintaining an 
index to the marriages, the records of which were retained in the local Secretariate, but the 
greater portion of the marriage records which were received in the local Secretariate had, 
under section 81 of the Act and the orders in force, to be sent on in original to the Govern- 
ment of India in the Home Department for transmission to the Secretary of State , so that 
thegreater number of the marriage records which reached the local Secretanate did not 
remain there for purposes of reference, and such as did remain were, owing to the absence 
of an index, practically valueless As to Act III of 1872, this Act made no provisions for 
the marriages solemnized under it being reported to any central authority The marriage 
certificate books for which It provided were retained by the Registrar, who was not even 
required to index them Their value as records of the marriages to which they ref ei red 
was accordingly much diminished. The Government of India had, therefore, availed them- 
selves of the opportunity of the proposed legislation for the registration of births and deaths, 
to remove those defects m the marriages registration law by providing for general registry 
offices for keeping registers not only for the births and deaths which may be registered under 
the proposed law, but also of marriages which may be registered under Act III ot 1872 or 
the Christian Marriage Act, 1872 (See Statements of Objects and Reasons ) 
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THE BIRTHS, DEATHS AND MARRIAGES REGISTRATION ACT 
(VI OF 1886)1. 

Effect of Legislation. 

[Sill .]Iurcli, im. 


Year. | 

No. 

Short title. 

Repealed or othcrwi'-e Iiow atlei'tofl 
by legidaliop. 

1886 1 

VI 

The Births, Deaths and Marria- ' 
ges Registration Act, 1886. 

Re^pcaled m pari, 1 1 of 189], .S. 4 ; X ! f of 

Repealed in part and anictided, I\ of 
1911. 

Amended, XVI of IWO; XXX Mil of 
1920. 


An Act to provide^ for the voluntary Registration of certain Philis ami Deaths, 
for the establishment of General Regutry Offices for keeping Regntets of 
certain Births, Deaths and Marriages, and for certain oilier purposes. 

Whereas it is expedient to provide foi the volmitaiy U'j^i.stiatif.n of 
births and deaths among certain classes of persons, for the more effectual legis- 
tralion of those births and deaths and of the marriages rcgisteicd imclci Act III 
of 1872, or the Indian Christian Marriage Acl, 1872, and of ceitain maiiiagcs 
registered under the Parsi Marriage and Divorce Act, 1865, and for the esta- 
blishment of general registry offices for keeping regisleis of those hiiths, deaths 
and marriages ; 

And whereas it is also expedient to provide for the authentication and 
custody of certain existing registers made otherwise than in the pei foimance of 


Leg Ref. 

^ For Statement of Objects and Reasons, 
see Gasette of India, 1885, Pt V, p. 12; for 
Report of the Select Committee, see ibid., 
1886, Pt IV, p 103, and for proceedings in 
Council, see ibid., 1885, Supplement, pp 14 
and 37, and ibid , 1^, p. By the 


Amending Act IX of 1911, it is provided 
(S 6) that “all the i tiles heiehdore made 
under the Act by the Govei nor-Gcneral in 
Council shall, aftci the comracnccment of 
this Act, be deemed to have been made by 
the Local Goveraraent." 
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a duty specially enjoined by the law of the country in whi^ the registers were 
kept, and to declare that copies of the entries in those registers shall be admis- 
sible in evidence ; It is hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 


1. (1) This Act may be called The Births, 
Short title and commence- DEATHS AND MaREIAGES REGISTRATION AcT, 1886: 

and 

(2) It shall come into force on such dayi as the Governor-General in 
Council, by notification in the Gazette of India, directs, 

(3) »]. 

2. This Act extends to the whole of British 

Local extent. and India and applies also, 2 [to British subjects in 

Indian States.] 

3. In this Act, unless there is something repug- 

Definitions. nant in the subject or context, — 

“sign” includes mark, when the person making the mark is unable to 
write his name : 

“prescribed” means prescribed by a rule made 8 [ * + ] under this 

Act ; and 

"Registrar of Births and Deaths” means a Registrar of Births and Deaths 
appointed under this Act. 

4. Nothing in this Act, or in any rule made under this Act, shall afiFect any 
law heretofore or hereafter passed providing for the 
Saving of local laws. registration of births and deaths within particular 
local areas. 

Powers exerciseable from 5 All powers conferred by this Act may be 
time to time. exercised from time to time as occasion requires. 

CHAPTER 11. 

General Registry Offices of Births, Deaths and Marriages 
Establishment of general 

registry offices and appoint- 6, (1) Each 2[ Provincial Government] — 
ment of Registrais-General 

(a) shall establish a general registiy office for keeping such certified 
copies of registers of births and deaths registered under this Act, or marriages 
registered under Act III of 1872 {to provide a form of marriage in certain cases) 


LfCg Ref. 

1 The 1st October, 1S88, see Gaselte of 
India, 1888, Pt I, p. 336. 

i-a Sub-section (3) of S, 1, whicli was re- 
pealed by the Repealing and Amending Act 
(XII of 1891), was as follows:— 

“(3) Any power conferred by the Act to 
make rules or to issue orders may be exer- 
cised at any time after the passing of this 
Act, but a rule or order so made or issued 
shall not lake clTecl until the Act comes into 


- Substituted by Order in Counal, 1937. 
® Omitted by Order in Council, 1937. 


Notes. 

Sec, 2.— The Act has been declared in 
force in the Sonthal Parganas by S 3 of the 
Sonthal Parganas Settlement Regulation (III 
of 1872) as amended by the Sonthal Parganas 
Justice and Laws Relation (III of 1899), 
Bengal Code. It has been declared in force 


in British Baluchistan bj the British Balu- 
chistan Laws Regulation (II of 1913), S. 3 
and Schedule, Baluchistan Code. 

The Act has been declared in force in 
Uppei Burma (except the Shan States) by 
the Burma Laws Act (XTII of 1898), see the 
first Schedule and S. 4, Bur Code It had 
been previously extended there by notifica- 
tion under S. 5 of the Scheduled Districts 
Act (XIV of 1874), see Gasetfe of India, 
1888, Pt, I, p. S28. It has been declared 
m force in Arakan Hill District by S. 2 of 
Reg I of 1916, and in a certain aiea in the 
Northern Shan States by S 10 of Act XIII 
of 1898 See Notification No. 42, dated 26th 
August, 1926j Burma Gazette, 1926; Pt. I; 
p. 792; and in the Chittagong Hill tracts by 
notification under S. 4 (2) of the Chitta- 
gong Hill Tracts Regulation I of 1900. 
See Notification No. 13083— E. A., dated' 
13th August, 1927, Calcutta Gasette, Pt. L 
p 1728. 
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or the Indian Christian Marriage Act, 1872, or beyond the local limits of the 
•ordinary original civil jurisdiction of the High Court of Judicature at I’omhay, 
under the Farsi Marriage and Divorce Act, 1865, as may be sent <0 it under this 
Act, or under any of the three last-mentioned Acts, as amended by this Art ;i and 
(b) may appoint to the charge of that office an ollicer, to he called the 
Registiar-General of Births, Deaths and Alarriages for the teriitories undci its 
administration :8 

(2) [Omitted by Order in Council, 193?]. 

7. Each Registrar-General of Births, Deaths and Marriaji^es sfiall cause 

indexes of all the certified copies of legisleis sent to 
Indexes to be kept at ^jg jjjjg or under Act III of 1872 the 

geaerf registry office. 

Marriage and Divorce Act, 1865, as amended by tins Act, to be made and kept 
in his office in the preset ibed foim. 

8. Subject to the payment of the prescribed fees, the indexes so made shall 

. , . be at all reasonable limes open to iusiiection by any 

opentom- person applying to inspect them, and copies of cnliies 

m the certified copicsS of the legisters to which the 

indexes relate shall be given to all persons applying for them. 

9. A copy of an entry g»ven under the last foregoing section shall he c<Tti- 

^ fied by the Registrar-General of Bii Ills. Deaths and 

atoSicm'SSce i" tins Itfhalf 

by the 4[Provincial Government |, and shall be ad- 
missible in evidence for the purpose of proving the birth, death or maiiinge to 
which the entry relates. 

10. Each Registrar-General of Births, Deaths and Maniages shall exeicis'e 

c , , j . a general superintendence over the Registers of 

t^tT^lSra^CkrS'. Births and Deaths in the tenitoric.s f(,r whidi he is 
appointed. 

CHAPTER III. 

Registration of Births and Deaths. 

A.— Application of this Chapter. 

TD 1 . v J persons whose births and deaths 

Persons whose births and cliall .« thp firct •? i 

•deaths are registrable p. ^ ? J^stance, be regi.slrable under this 

Chapter are the following, namely ; 

( 0 ) in British India, the members of every race, sect’ or tribe to which 
the Indian Succession Act, 1865 applies, and in respect of which an order under 
section 3^2 of that Act is not for the lime being in force, and all persons piofes- 
sing the Christian religion ; i - - 1 

(&) in [Indian States]4 British subjects being members (d a like race, 
sect or tribe, or professing the Christian religion ; 

(2) But the 4[Provincial Government], by notificalion in the official 
<^ette,may »[* * • ♦ *] extend the operation of this Chapter lo any other 
Class or persons either generally or in any local area. 

B. —Registration Establishment. 

612, The 4[proYincial Government] may ap point, either by name or Ly 


Leg Ref. 

1 For General Registry Offices appointed 
for different provinces see the different 


vinccs, see dilTercnt Local Rules and Orders. 
* Substituted by Order in (Aiuncil, 1937. 

In Cl 2 of S. 11 the wonls “with the 


A' “ p-o- .?pp.::;ar„f“thrG;z„rS„cS 


Gazette of India, 1912, Pt I, p. 1105 
* For Registrars-General appointed for 
■different provinces, see different Local 
Rules and Orders 


of Sirlch™ XXXVIII 

® As to Registrars a])i)oiated under this 
section, see different Local Rules and Orders, 


3 For officers auffionsed to ceitify copies aud wTS^^d 
of entries given under S. 8 m different pro- p 559. 



Power for ^[Central 
Government] to appoint 
Registrars for Native 
States. 
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virtue of their office, so many persons as it thinks 
Power for ^[Provincial necessary to be Registrars of Births and Deaths for 
RSiXsteiUerritS such local areas, -within the territories under its ad- 
ministration as it may define and, if it sees fit, for 
any class of persons within any pait of those territories. 

13. The 1 [Central Government] may, by notification in the Gazette 
of India, appoint, either by name or by virtue of 
their office, so many persons as he thinks necessary 
to be Registrars of Births and Deaths for such local 
areas within i[any Indian State] as he may define 
and, if he sees fit, for any class of persons within any 

parrot those i[ States] 2 

8L* *] 

14. Every Registrar of Births and Deaths shall 
Registrar to be deemed a bg deemed to be a public servant within the meaning 
rubhc seivant. 

15. [Omitted by Order in Council, 1937.] 

16. (1) Every Registrar of Births and Deaths 
^ Oftice and attendance of gball have an office in the local area, or within the 
Registiar territories or dominions for which he is 

appointed. 

(2) Every Registrar of Births and Deaths to whom the l[Provincial 
Government] may diiect this sub-section to apply shall attend at his office for the 
purpose of legistering births and deaths on such days and at such hours as the 
Registrar-General of Births, Deaths and Marriages may direct, and shall cause to 
be placed in some conspicuous place on or near the outer dooi of his office his 
name, with the addition of Registrar of Births and Deaths foi the local area 
01 class for which he is appointed, and the days and hours of his attendance 

17. (1) When any Registrar of Births and Deaths to whom the Local 

, ,, Government may direct this section to apply, uot 

m being a Registrar of Biiths and Deaths for a local 

^ area in the town of Calcutta, Madras or Bombay, is 

absent, or when hit. office is temporal ily vacant, any person whom the Registrar- 
General of Births, Deaths and Mariiages appoints in this behalf, or, in default 
of such appointment, the judge of the District Court within the local limus of 
whose junsdiction the Registrar’s office is situate, or such other officer as the 
1 [ Provincial Goveinment] appoints m this behalf, shall be the Registrar of 
Births and Deaths during such absence or until the i [Provincial Government] 
fills the vacancy. 


Leg. Ref. 

^ Substituted by Order in Council, 1937 

^ Foi Registrais of Biiths and Deaths ap- 
pointed under this section for— - 

(1) Native States m the Bombay Presi- 
dency, see Brit. Enact., N S , 

(2) States of Puddii Kottai, Banganapalle, 
and Sandur, see Gaseiie of India, 1889, 
Pt 1, p 52, 

(3) Stale of Mysore, see Gasette of India, 
1889, Pt f, p and ibtd., 1893, Pt. I; 
p 381; 

(4) Hyderabad State, see Gacette of 
India, 1889 and 1890, Pt. I, pp 621 and 468, 
respectively ; 

(5) Rampur and Tehri States, see Gasette 
vf India, 1891, p. 424; 

(6) Kashmir and Jammu, see Brit. 
Enact , N. S , 

(7) Nepal, see Bnt. Enact , N S.; 

1-15 


(8) Central Provinces Feudatory States, 
stc Bnt Enact , N S , and Gasette oj 
India, 1895, Pt I, p 404, 

(9) States lu the Central India Agency, 
see Bnt Enact , N S , 

flO) The territory of the Haja of Nahaii 
(Sirmur), sec Gasette oJ India, 1899, Pt. 1; 
p 277 

(11) Certain .Stales in Rajputana see 
Gasette of India, 1912, Pt I, p. 1051; 

(.12) Bduchistan Agency Territories, see 
Gasette qf India, 1903, Bt I; p 916. 

* Proviso omitted by Order in (Council, 
1937 

Notes. 

Sec 17 (1). — The section has been de- 
clared by the (Government of Madras tc 
apply to all Registrars appomted by that 
&jveinment under the notification issued 
undei S. 12, see Madras R. and 0, 
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(2) When any such Registrar of Births and J^eaths for a local area in 
the town of Calcutta, Madras or Bombay is absent, or when his office is 
temporarily vacant, any person whom the Registiar-Gencral uf Births. Deaths 
and Marriages appoints in this behalf shall be the Registrar of llirlhs and I )paths 
during such absence or until the ![ Provincial Government] tills tlie vacancy. 

(3) The Registar- General of Births, Deaths and Mariiagos shall lepoit to 
the i[Provincial Government] all appointments made by him undei this section. 

18. The l[ Provincial Government] shall supply evory kcgi.stiai ot llnths 

and Deaths with a sufficient niinilici of register hooks of 
Register hooks to be sup- iju-thg and of register Looks of deaths, and shall make 
pSed “or. ll».-p«servaU..n of iho UTords 

connected with the registration of bnths and deaths, 
C—Mode of RegislralUm, 

19. Every Registrar of Births and Deaths on leceipt of notice of birth or 

death within the local aiea oi among the class for 
Duty of Registrar to vvhich he is appointed, shall, if the notice is eiven 
r/wbch^n^tlife iTiwen^ ^ prescribed time and m the prescribed mode 

by a person auhorized by this Act to give I lie notice, 
forthwith make an entry of the birth or death in the proper register book ; 
Provided that— 

(a) if he has reason to believe the notice to be in any respect talsc, he 
may refuse to register the birth or death until he receives an oiiler fjom the 
Judge of the District Court directing him to make the entry and pie.sciibiiig 
the manner in which the entry is to be made ; and 

(b) he shall not enter m the register the name of any person as father 
of an illegitimate child, unless at the request of the mother and of the pcr.Min 
acknowledging himself to be the falhei of the child. 

Persons authorized to 20. Any of the following peisons may give 
give notice of birth. notice of a birth, namely 

(fl) the father oi mother of the child ,* 

(b) any person present at this birth; 

(c) any person occupying, at the lime of the birth, any part ol the 
house wherein the child was bom and havmg knowledge of the cliiiil having 
been bom in the house; 

(d) any medical practitioner in attendance aftei the birth and having 
personal knowledge of the birth having occurred ; 

(e) any person having charge of the child. 

Persons authorized to 21 Any of the following person.s in, a} give notice 
give notice of death. of a death, namely 

(a) any relative of the deceased having knowledge of any of the paiti- 
culars required to be registered concerning the death ; 

(b) any person present at the death; 

(c) any person occupying, at the time of the death, any pail of the house 
wherein the death occurred and having knowledge ot the deceased having died 
in the house ; 

(d) any person in attendance duiing the last illness of the deceased ; 

(e) any person who has seen the body of ihc deceased after death. 

22. (1) When an entry of a birth or death has been made by the Reislrar 
Entry of birth or death to of Births and Deaths under section 19, the person 
^ sjgn«d by pttson giving giving notice of the birth or death must sign the entry 
' arp -a a 1 . 1 ■*' Ptesence oi the Kegiatiar : 

.. J “0* necessary for the person giving notice to 

attend before the Registrar or to sign the entry in the register, if he has given 

1 Substituted bj'&d®' m Council, 1937. 

* The proviso to sub-S. (1) and ffie words ° 
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such notice in writing and has furnished to the satisfaction of the Registrar 
such evidence of his identity as_ may be required by any rules made by the 
1 [Provincial Government], in this behalf.] 

(2) Until the entry has been so signed i-ajor the conditions specihed in 
the proviso to sub-section (1) have been complied with,] the birth or death 
shall not be deemed to be registered under this Act. 

(3) When the birth of an illegitimate child is registered, and the mother 
and the person acknowledging hitnself to be the father of the child jointly 
request that that person may be registered as the father, the mother and that 
person must both sign the entry m the register in the presence of the Registrar. 

23. The Registrar of Births and Deaths shall, on application made at the 

time of registering any birth or death by the person 
Grant of certificate of giving notice of the birth oi death, and on payment 
registration of birth or him of the prescribed fee, 2 give to the applicant a 

' certificate in the presciibed foim, signed by the 

Registrar, of having registered the birth or death. 

24. ( 1 ) Every Registrar of Births and Deaths in British India shall send 

to the Registrar-General of Births, Deaths and 
Duty of Registiars as to Mairiages for the territories within which the local 
area or class for which he is appointed is situate or 
Registrar-General. resides, at the pi escribed intervals, a true copy certi- 

fied by him, in the presciibed form, of all the entries 
of births and deaths in the register book kept by him since the last of those 
intervals: 

Provided that in the case of Registrars of Bii tbs and Deaths who are 
clergymen of the Churches of England, Rome and Scotland, the Registrar may, 
if so directed by his ecclesiastical superior, send the certified copies in the first 
instance to that superior, who shall send them to the proper Registrar-General 
of Births, Deaths and Marriages. 

In this sub-section "Church of England"’ and “Church of Scotland” mean 
the Chutch of England and the Church of Scotland as by law established res- 
pectively ; and “Church of Rome” means the Church which regards the Pope of 
Rome as its spiritual head. 

(2) The provisions ot sub-section (1) shall apply to every Registrar of 
Births and Deaths in ifany Indian Stale] with this modification that the certified 
copies referred to in that sub-section shall be sent to such one of the Registrars- 
General of Births, Deaths and Marriages as the l[Central Goveinmcnt] by 
notifications in the i [ Official Gazette] appoints in this behalf : [Proviso omitted 
by order in Council, 1937] 

25. (1) Every Registrar of Births and Deaths shall, on payment of the 

prescribed fees, at all leasonable times, allow searches 
Searches and copies of be made in the registei books kept by him, and give 
entries in register books ^ ^^py qJ g^j^g 

(2) Every copy of an entry in a register book given under this section 
shall be certified by the Registrar of Births and Deaths and shall be admissible 
in evidence for the purpose of proving the birth or deaths to which the entry 
relates. 

26. Notwithstanding anything in section 19, the i[ Provincial Government]; 

Gasette of India, 1899, Pt. I, p. 424. 
Notes. 

Sec. 23. — certificate granted under 
S 23 of the Births, Deaths and Marriages 
Registration Act becomes evidence of the 
fact of marriage in a divorce case 13 Pat. 
129=15 Pat. L. T. 353=1934 Pat. 475 


Leg Ref . 

1 Substituted by Order in Counal, 1937. 
i-a yide foot-note 1 at p. 114 

2 As to stamps m which such fees are 
to be paid, see Gasette of India, 1899, Pt. I, 
p 82, paragraph 14 (c) of Notification 
No 786 S.R 

2 For an instance of such application, see 
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may make rules authorksirift o) Hrithsand 

Exceptional provision for 5caths, on conditions and m ciiruni'-tana'S to be 
registration of certain biiths gpecilied in the rules, to rei^isliT ^nl^h^ nnd deaihs, 
and deaths. occurring outside the local ui rlussvs for which 

they are appointed. 

D, —Penalty for Fake Inforniaiiofi, 

27. If any person wilfully makes, oi causes to be made for the piirfioH- of 

being inserted in any register ol birlh.s or (b ath.s, any 
Penalty for wilfully giv- false statement in conncctirui with any iiolicc of a 
ing false information. pj. ^gaili under thi.s .\ct, lie .sli.tll be punished 

with imprisonment for a term which may extend to thiee \iMrs. oi VMlh tine, oi 
with both. 

E —Correction of Etrors, 

28, (1) If It IS proved to the satisfaction of a kegistiai nt I'.irlhs and 

Deaths that any cntiy of a biith oi dealli m .iny rL.^i.ster 
CoriectJon of entry in Peptby him undei this Act is etitnu-tiMS in fntm ui .sub- 
register of births or deal is stance, he may, subject to such lulcsl nut} In- made 
by the i-a] Provincial Government] with respect to the ronditions and riirumst- 
ances on and in which errors may be conoclcd, conect the cinti by cntii' in tin* 
margin, without any alteration of the oiiginal entr) , and shall .sign liit- maiginal 
entry and add thereto the date of the correction. 

(2) If a ccilified copy of the enliy has already linen .s-nl to [In- Ib-gisiiat- 
General of Births, Deaths and Marriages, the Registrar ot Bnlli.s and Ib-atli.s 
shall make and send a separate cerlilied copy ol the onginal ei runnoiis i-ntiy and 
of the marginal correction therein made. 

CHAPTER IV. 

Amendment of Marriage .Hfi'-. 


Transmission of certified 
copies of entries in marri- 
age certificate book to the 
Registrar-G e n e r a 1 of 
Births, Deaths and Marn 
ages. 


Addition of nev. section section l.i of \,ct 111 <0 1S72 l/(» 

after section 13, Act III of provide a form oj marmijc m Ci rlaiii < tlic lol- 
1872 lowing section shall be inserted, namely 

“13-A The Registrar shall send to the Kegislrai-tleneral of I’.irtlis. I »eallis 
and Marriages for the lenitoiies wilhin winch Ins 
district IS snuate, at suchinlervals as the i ajlViitial 
Government] from time to inm-. diicits, a true 
copy certified by him in such form as llie J-alCfitlral 
Government] from time to time, prosci ibes, of all 
entries made by him m the said maiiia'ic aitificate 
book since the last of such intervals." 

ChlSSf IntheManChmlumih.nraK,. N.t.l.'-'/i, 

Ctesto Mamage Act, the following amendments shall I, f .nti.l,.; I, anu-ly. 

(a) at the end of section 3, the words “Rcgi.strar-fu-iicifd of iJiillis, 
Deaths and Marriages, means of Registrar-Gen eial of Ilirth.s, Deaths and 
Marriages appointed under the Biiths, Deaths and Maniages Kegistration Act, 
1886,” shall be added , 

(b) forthe words “Secretaiy to the Local Government" wlu-rcver tlu-y 
occur, and for the words “Secretary to a Local Government" in section the*, 
words “Registrar- General of Births, Deaths and Marriages” shall be subst it tiled ;3 


Leg Ref. 

1 For rules made under S 26 conjointly 
with Ss 28 and 36, see Gasette of India, 
1888, Pt I; p. 336, and ibid , 1894, Pt, I; 
p 436, Gen Rules and Orders, Vol TI, 
-p 562 and different Local Rules and Orders 
All Rules made by the Governor-General in 
‘Council under this Act before 1911 shall 


be deemed In have been mtulc by the Local 
Goveinmoiit. Sec S. 6 of Act IX of 1911. 

Substituted by Oulei m Conncil, 19.37. 

‘ Clause (r) which .imimded S, r)2 of the 
Christian Marriage Act (XV of 
1872) was repealed by tlie fnclian ('hri.slian 
Marriage Act (1872), Amirndment Act fTI 
of 1891), S. 4 12). 
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1(0 [* * * * ^ ♦] 

(flf) in section 81, after the words “Registrar-General of Births, Deaths 
and Marriages" the words “in England" shall be added. 

Addition of new section 31. After section 8 of the Parsi Marriage and 
after section 8 of the Parsi Divorce Act, 1865, the following section shall be 
Ifamage^nd Divorce Act, ,n,erted, namely t- 

“8- A. Every Registrar, except the Registrar appointed by the Chief Justice 
of the High Court of Judicature at Bombay, shall, at 
Transmission of certified such intervals as the 2 [Central Government] from 
copies of certificates in tujjg time directs, send to the Registrar-General 
SarSne?af*^ oV° Births', ^^alhs and Marriages for the terri- 

Deaths and Marriages. ’ tories administered by the 3 [Provincial Government] 
by which he was appointed a true copy ceitified by 
him, in such form as the 2 [Central Government] from time to time prescribes, 
of all certificates entered by him m the said Register of marriages since the 
last of such intervals.” 

CHAPTER V. 

Special Provisions at io Certain existing Registers, 

32. If any person in Biilish India, or in 2 [any Indian Slate] has for the 
time being the custody of any register or lecord of 
Permission to persons birth, baptism, naming, dedication, death or burial of 
having custody of certain persons of the classes referred to m section 2, 
records to send them within /ia 

one year to Registrar- sub-seetton (1), or of any register or record of 
General marriage of any persons of the classes to which 

Act III of 1872 or the Indian Christian Mainage 
Act, 1872, or the Parsi Marriage and Divorce Act, 1865, applies, and 
if such register or record has been made otherwise than in performance of a duly 
specially enjoined bv the law of the country in which the register or record was 
kept he may, 3 [at any time before the first day of April, 1891] send the register 
or lecord to the office of the Registrar-General of Births, Deaths and Mainages 
for the territories within which he resides, or, if he resides within 2 [any Indian 
State] to such one of the Registrars-General as aforesaid as the 2[Ccntral 
Govcinment] by notificalion4 in the 2[0fficial Gazette] directs m this behalt . 

Provided that such register or record shall, in the case of 2 [any Indian 
States] which are within the political charge of a 2[ Provincial Goveinmenl] be 
sent to Registrar-General of Births, Deaths and Marriages for the lerntories 
under the administration of that 3 [Provincial Government]. 6 

33.6[(1) Any 2[Provincial Government], in the case of registers or records 
sent under section 32 to the Registrai -General foi the 
Appointment of Commis- territories under its administration, and the S[Cenlral 
Sioner. to examine register. in the case of registers or recoids 

so sent to any other Registrar-General appointed by him under the said section, 
may appoint so many persons as it T[ *] thinks fit to be Commi.ssioners 

for examining such registers or records ] 

(2) The Commissioners so appointed shall hold office for such period as 
the 8[authonty appointing them] by the order of appointment, or any subsequent 
order, directs 


Leg Ref 

1 Vide foot-note 3 at p 117. 

2 Substtuted by Order m Council, 1937. 
^ These words were substituted for the 

words ‘‘within one year from the date on 
which this Act comes into force” by the 
Births, Deaths and Marriages Registration 
Act (1886), Amendment Act (XVI of 1^), 
S. 1 

* For an mstance of such notification, see 


Gaxitc of India, 1899, Ft. I, p. 424. 

6 To S 32, the proviso was added by Act 
XXXVIII of 1920, Sch. I. 

« Sub-S. (1) to S. 33 was sttbstituted by 
Act XXXVIII of 1920, Sch. I 
r Omitted by Order in Counal, 1937. 

« In S 33 (2) the wor^ "authority 
appointing them” were substituted for the 
words "(^vernor-General in Council” by 
Act XXXVIII of 1920, Sch. I 
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34. (1) The Commissioners appointed imdei the laj^t inn-inuimi section 
shall enquire into the slate, ai.stod) and autlu-niicity 
Duties 01 Commissioners, every such register or i er ui d nta> lx* si nt to the 
Registrar-General of Births, Deaths and Marriages iintlei .st-rtinn .^2 ; 

and shall deliver to the Registrar-General a desciipfivi' li'.t mi desciiplive 
lists of all such registers or lecords, or portions of logi.Meis ur ici-mhK, as they 
find to be accurate and faithful 

(2) The list or lists shall contain the prcsciiix'tl paiticulais rind icfei to 
the registers or records, or to the portions of the icgi.^k-is oi ifiMid‘t, in the 
prescribed manner. 

(3) The Commissioners shall also certify in willing, upon soniv pait of 

every separate book or volume containing any such m rt't oid. or portion 

of a register or record, as is referred to in any list or li.sts niadc hy tin- (oinini.s- 
sioners, that it is one of the registers or records, or jiortioiis ot ngislcrsor 
records, referred to in the said li.sl nr lists. 


35. (1) Subject to the paytnciil of the pioscnbed fees, iJic descriptive list 

c , , or lists of icgisteiwor lecords, 01 portiMiis of tcgislers 

b/SLill'Sam -cords, dchvcrcd bj .hr ( .hr 

of certified copies ot Registrar-Gcneiai of Inrihs, Iieaflis and .Maiiiages 
entries shall be, at all reasonable limes, oju-n to insjiection by 

any person applying to in.spect it or thciu. and ccjMc.s 
of entries m those registers or records shall be given to all iici.sun.s anph ing fin 
them. n . 

(2) A copy of an entiy given under this .section shall be cert died iiy the 
Registrar-General of Births, Deaths and Mariiagcs, or hj an oflieer oi pei.son 
authorized in this behalfl by the 2j Provincial Govenini<‘nl j , and sliall lx* a<litti.s- 
sible in evidence for the puipose of proving the birth, bapii.sm, iianung, iledica- 
tion, death buiial or marriage to which the entry rtlale.s 

s[35-A. (1) The 8[CentraI Governmenljor the 3j Trovineial ( ioveniment) 

Coustitutionofadditional Ga/cttrl appoint 

commissions foi puiposcs than one loi the purposes of sec- 

of this Chapter. tion 1^3, each .such commission con.sisting of so many 

1 , , members, and having its functions leslricted 

Ihereundci, of .sueh regi.stors and 
notificatiS^ section 32 to the Registrar-General, as rnaj be specified in tiic 

commissions than one arc appointed in exercuse of the powei 
Si he ^ lefcrenccs m this Act lu the Coimni.-Jnner.s 

SpoinLd ” constituting u coiiunission so 


Power for “[Provincial rrovmciai (iovunmenl. 

Government] 10 make rules, ^ch Province, _ and the Central GovenimeiK. for 

carry out the purposes of th?s Act^? 

power, of the foregoing 


CHAPTER VI. 

Rules. 

(1) «[The Provincial Govunnicnl, 


536. 


for 


, „ ^ Leg. Ref. 

£ J or officers appointed under sub-S, ( 2 ) 
Orckrs ‘different Local Rules and 

I l^hstituted by Order m Council, 1937. 

inserted by Act XVI 
of 1890 and sub-S. (1) was substituted for 
the original Act XXXVIII of 1920. Sub- 


Sch^^ jWas added by Act XXTV of 

* For commissions appointed under this 

* Section 36 was substituted by S, 2. 
Sch. I of Act XXXVIII of 1920 
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(a) fix the fees payable under this Act;i 

(b) prescribe the forms requited for the purposes of this Act; 

(r) prescribe the time within which, and the mode in which, persons 
authoiized under this Act to give notice of a birth or death to a Registiar of 
Births and Deaths must give the notice ; 

(d) prescribe the evidence of identity to be furnished to a Registrar of 
Births and Deaths by persons giving notice of a birth or death in cases where 
personal attendance before such Registrar is dispensed with ; 

(c?) prescribe the registers to be kept and the form and manner in which 
Registrars of Births and Deaths are to register births and deaths under this Act, 
and the intervals at which they are to send to the Registrar-General of Births, 
Deaths and Marriages true copies of the entries of births and deaths in the 
registers kept by them ;2 

(/) prescribe the conditions and circunstances on and in which Registrars 
of Births and Deaths may correct entries or births and deaths in registers kept 
by them ; 

{g) prescribe the particulars which the descriptive list or lists to be pre- 
pared by the Commissioners appointed under Chapter V are to contain, and the 
manner in which they are to refer to the registers or records, or portions of 
registers or records, to which they relate; and 

(/i) prescribe the custody in which those registers or records aie to be 

kept.3 

(3) Every power to make rules conferred by this Act is subject to the 
condition of the rules being made after previous publication. 

(4) All rules made under this Act shall be published in the local official 
Gazette, and on such publication shall have effect as if enacted m this Act. 

Procedure for making 37 ^ ^ 

and publication of rules. ^ 


THE BRONZE COIN (LEGAL TENDER) ACT (XXII of 1918) .5 

[26th September, 1918. 

An Act to provide that certain bronze coins coined outside Btitish India shall he 
legal tender in British India 

Whereas it is expedient to provide that certain bronze coins coined outside 
British India shall be legal tender in British India ; It is heieby enacted as 
iollows; — _ 

^ , 1 This Act may be called The Bronze Coin 

Short title. Teijiier) Act, 1918 

2 f 1) Where bronze coins of any of the denominations specified m section 
8 of the Indian Coinage Act, 1906, are coined outside 
Power to declare certain British India at the request of the 6[Cenlral 
bronze coins coined outside Government] and the 6[ Central Government] is 
British India to be legal satisfied that such coins or in accordance with the 
requirements of section 9 and of any notification for 
the time being in force under section 10 of the said Act, he may, by notification 


Leg Ref. 

1 For fees prescribed for attendance at 
private residences in — (1) Burma, see noti- 
fication quoted in Bur R M , (2) Madras, 
iee Madras Rules and Orders 

For rules framed by the Government of 
India under this clause as to fees, see 
•Gasette of India, 1894, Pt. I, p. S80. 

2 For lules for the guidance of Commis- 
sioners appointed under Chapter V, see 
Gazette of India, 1890, Pt. I, p 74S. 


2 For rules for the guidance of Commis- 
sioners appointed under Chapter V, framed 
■with regard to the powers conferred by 
these clauses, sec Gazette of Indta, 1890 and 
1892 Pt 1; pp 745 and 123 respectively 
Repealed by Act IX of 1911. 

B For Statement of Objects and Reasons, 
see Gaseitc 'of India, 1918, Pt V; p. 
and for Proceedings in Counal, see ibid., 
19ia Pt VI, pp. 1001 and 1140 
* Substituted by Order in Council, 1937. 
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in the l[Official Gazette | diic-cL the issue of an) such ouns, and tliereafter anj 
such coins shall be le^al tender in pajnient or on account in the same way anci 
to the same extent as if Ihey were coins referred to in section 14 ot the said 
Act, and the provisions of the said Act shall applv acemdin,?!} , 

(2) Eveo' com which is declared to be legal tender h) sub-seclion fl) 
shall be deemed to be Queen’s coin within the meaning of sections 2M oi ihe 
Indian Penal Code. 


THE CANTONMENTS ACT (II OP 1924). 


vNfijVMi ' - -The l[ui;bli‘ 


Prefatory Note: Necessity for a spI'Cial t,\w »•, km wr 
Mr Scoble in introducing the old cantonments Bill of IVIO said - 

“ There are one or two points in connection with this Ihll, to wiiiih I tlniii. it is <ii“ lia- 
ble briefly to call attention. 

"Although there is no definition of the uoid ‘cantoimiint’ in tlu- tlili, it im .a veil 
undersiood popular meaning. The teim h.ns for inou* fliaii a ( ciitiiii been aiiitin d to m litun 
stations m India and these station.s ha\c almost lioin their fii -t cst.Jtli’.I.niei.l In'eii ■•nliji 1 1 to 
special regulations The troops themselves being under niililai v law , it liei niiu iu\ e .mu j — 
to use the language of Bengal Kegulation XX of IRIO— lioni the tticnt mimlK t ,ti .uiivc 
retainers and followers attached to militaiy establishments in JiwJia and ilie iiui.oriai.ee of a 
prompt and orderly disrhaige of their duties to the wtdfaieof the tioop'- lo In nig tbuii .ilso 
to a certain extent under military discipline, and vMlh tins v:csv, in ojfln to .iseeilam the 
areas within which stucter lules thus sanctioned might be enfinivd, .t w.i- niin ted lliat tiie 
limits of cantonments and garrisons, incUiding the nnlitaiy Im/.iai-. ait.nhcd tlien it», ,tt wlmli 
any division or corps of the army, oi any considerable < ctadiiiieni not I*t m;; ie s tli.in li.df a 
battalion may be quailcrcd, shall be marked out b> the conuii.inding oiiiirr m toni. it with 
the magisliatc, and submitted for the final orders of CIoM-ri’iiient .Siiiiil.ii U'vnl.iliOM wine 
framed in Madras and Bombay and under one orothei of thcM- cii.i.'tnicnf' . .dl tliv .ulu'i 
cantonments in India have been demarcated It seemed to the Sidiad ( ommiftci , tbcHdoie, 
better to adhere to the old method of detcimining what pUrcs wen- to In- in afvd as suburt 
to cantonment law than to attempt a new definition, and .S. ‘I of lIic Hiil a, imdii idv nn.vidc. 
that tte LomI Goveinment with the previous consent of tin (.ovcmni-i M-ict.il'n, c n.tiui] 
may by notification in the Official Ca/ctle, declaie any place wiihin its ti iiiidiu-' , in vlmh 
any of Mer Majesty s regular forces are quarleied to he a (antomiici-t and tin- ai'i. aiifh..ii- 
declare oi vaiy the limits nt ranloniiMiiP and ni.i} aj u 
cleciare that places arc no longei cantonments; while the dovcinoidh'ii'i.'I in ( Miiiini is 
wholeor any part of a cantoiiinent iioin tb,. upMafioii of 
any portion of the Act. ihese provisions have been intioduci d in oidi » tt- inect tl c ^ lianuvs 
distribution of troops tliroiinhoiit tin- coinifu , and it is 
by requiring the concurrenccof the Local Authoiityarid the snpieine (...vein* 
A 01 continuance of cantonment law in any Iik.iIiIj.m , teaa.n.ilile 

rejfded'? respected and piibli, .’onvenienn duly 

uecessUy of maintaining sinwial laws m pi,,.,-.. ..liniaiih 
for the occupation of troops and followers, it has been the nhjecl of the luin. is di 
CantonmeiK L.iw to Dial picvalliiie m 
MoniV na *1’^^ Cantoiiinents are imhidcfl within the limits of 

introduced to pievent any ( onlln t .,1 tiiii', 

MunicipaU^in thelam^promnS ^25 V>t'‘tlm I'dn ’ n.:!”i::u:ln;:;‘ 

for contains a veiy careful enumeration ot the objects and mirtK.sc.' 

copmumfes are p...d forVe 

^ Substituted by Order in Council, 1937. 
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“ With regard to cantonment funds, it may be observed that although the Bill requires 
that, as a general rule, they must be expended upon the purposes of the Act within 
the cantonment itself, power is taken, in S. 21, to apply them to like objects (as, for instance, 
the formation and conservancy of a cholera camp) beyonds the limits of the cantonment, 

‘‘One other point remains to be noticed It will be obvious that the health and discipline 
of the dwellers m cantonments cannot be secured if breaches of cantonment rules can be 
committed with impunity, just outside their boundaries, Section 28 of the Bill accordingly 
provides that the Local Government may extend to the neighbourhood of a cantonment any 
enactment or rules in foice within the cantonment itself. It will rest with the Local Govern- 
ment and not with the military authorities, to determine in what respects and within what 
area, these rules and enactments ought to be applied beyond cantonment limits , and, in order 
to prevent hardship or loss to owners of property in such neighbourhoods, it will be in the 
power of Local Government to awaid such compensation or to make such other conditions as 
the circumstances of the case may require ” 

See Fort St George Gazette Supplement, 1910, pages 1 and 2, 

Necessity for amendment of the old Act.— Tht following is the Statement of Objects 
and Reasons attached to the present Cantonments Bill 

A committee, which was appointed by the Government of India m January, 1921, to 
consider what changes were necessary in order to introduce into the administration of can- 
tonments the spirit of the reformed scheme of Government, recommended a complete 
revision and amalgamation of the Cantonments Act (Act XV of 1910) and the Cantonment 
Code, 1912, in Older to bring them into confirmity with oidinary Municipal Law and the 
system iindei which mihtaiy cantonments are administered 

The lecommendatlons of the committee have now been examined by the Government 
of India and the conclusions arrived at are embodied mthe Bill 
The mam features of the BiH are as follows — 

(a) It IS propo'ed to take power to municipalize Government of those cantonments 
which contain substantial civil population having no essential connexion with or dependence 
upon the military admmistiation In other cantonments where these circumstances do not 
fully exist, the administration of cantonment affairs will be vested in the hands of the com- 
manding officer of the cantonment, who for the puipose of the Act, wull be constituted a 
corporation sole The general effect will be that the cantonment authority wnll cease to be 
purely executive agency of Go\ernment, which it is at present. In the larger cantonments 
the existing Cantonment Committee will be replaced by Cantonment Board which will be 
municipal in chaiacter and an essentially local self-Goveinment body 

(b) The leformed Cantonment Authorities will have a separate legal persona, will be 
capable of suing and being sued in their name and of making contracts They will also be 
empowered to make bye-laws to govern local matters of admmistiation which requiie 
different treatment in different cantonments 

(c) The cantonment fund under the reformed system willhe a local liincl invested in 
the cantonment authority 

(d) In the reformed cantonments where a Board is constituted a propoition of the 
cantonment Board will be elected lepresentatives of the civil inhabitants of the cantonment 
An official majority will, however, be maintained 

(e) The Cantonment Magistrate, as sudi, will be eliminated In his place an 
“Executive Officer” will be appointed He will be paid by Government He will perform 
amongst other things, the duty of the secietary of the Board, and he will have no judicial 
poweis or functions 

(/) The Local Government will exercise certain larger powers of superintendence and 
control over cantonment affairs than they do at present 

(g) The military authorities will retain special powers in matters affecting the health, 
welfare and discipline of troop.s {See Statement of Objects and Reasons—Eoi t St. George 
Gazette, 17th April, 1923, Pt. Ill, p. 228 ) 
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228 Wucs, etc , laid abtae Miiface of 
ground. 

229. Cimuection wilh main not to In 
made without iiermussion. 

230. Powei to piescnbe fenulch and lo 
establish mcteis, etc. 

231 JWer of iii.sjiection 

232 i’owei to hx rales and cliaiges 
Application of this Chapter to Uoverninenl 

Healer Supplies. 

233 Government water .supply. 

234 Recovery of chaages. 

CHAPTER XIV. 

Removal and Exclu.sion prom (.’an'ion 
MENTS AND SlJI't'KEShlON OF Sl-AUAI. 

Immorality. 

235 Power lo remove biothels and pros- 
titutes 

236 Penalty fcii loiteiiug and impoi tun- 
ing for pui poses of prostitution 

237 Removal of lewd pci sous from can- 
tonment 

238 Removal and exclusion from can- 
tonments of disorderly persons. 
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Sections. 

239. Removal and exclusion from canton- 
ment of seditious persons. 

240. Penalty, 

CHAPTER XV. 

Powers, Procedure, Penalties and 
Appeals. 

Entry and Inspection. 

241 Powers of entry. 

242 Powers of mpection by member of 
a Board. 

243 Power of inspection, etc. 

244. Power to enter land adjoining land 
•where work is m progress 

245 Breabng into premises 

246. Entry to be made in the day time. 

247. Owner’s consent ordinarily to be 
obtamed 

248. Regard to be had to social and reli- 
gious usages. 

249 Penalty for obstruction 
Powers and Duties of Police Officers 

250 Anest without warrant 

251 Duties of police officers 

Notices 

252 Notices to fix leasonable time. 

253 Authentication and validity of 
notices issued by Cantonment Authority. 

254. Service of notice, etc. 

255 Method of giving notice 

256 Powers of Cantonment Authority 
in case of non-compliance with notice, etc 

Recovery of Money 

257. Liability of occupier to pay in de- 
fault of owner 

258 Relief to agents and trustees. 

259 Method of recovery 
ConwitUees of Arhtration 

260 Application for a Committee of 
Aibitration 

261 Piocedure for convening Committee 
id Aibitiation 

262 CoU'ititutioii 111 Committee of Aibi- 
ti ation 

263 No person to be nominated who has 
direct interest or whose services are not 
immediately available 

264 Meetings and powers of Commit- 
tees of Arbitration 

265 Decisions of Committees of Arbitra- 
tion 

Pro<;ecntions 

266 Prosecutions. 

267 Composition of offences. 


Sections. 

General Penalty Provisions. 

268 General penalty. 

269 Cancellation and suspension of 
licences. 

270 Recovery of amount payable m res- 
pect of damage to camtonrnent property. 

Limtation. 

271 Limitation for prosecuti/on 

Suits 

272 Protection of Cantonment Authoriti, 
Executive Officer, etc 

273 Notice to be given of suits. 

Appeals and Revision 

274 Appeals from executive orders 

275 Petition of appeal. 

276 Suspension of action pending appeal, 

277. Revision 

278 Fmality of appellate orders. 

279 Right of appellant to be heard. 

CHAPTER XVI 
Ruies and Bye-Laws. 

280 Powei to make rules. 

281 Supplemental provisions respecting 
rules, 

282 Power to make bye-laws 

283 Penalty for breadi of bye-laws. 

284. Supplemental provisions regarding 

bye-laws. 

285 Rules and bye-laws to be available 
for inspection and purchase 

CHAPTER XVII 

SuVPLEMI-NrAL PROVISIONS 

286 Extension of ceitain provisions of 
the Act and niles to places beyond canton- 
ments 

287 Registration 

288. Validity of notices and other docu- 
ments. 

289 Vdmissihility of document or entry 
as evidence 

290 Evidence bj ofiieer or seivaiit of tbe 
Cautimmcnt .Authority 

291 \pi)lication of Act IV of 1899 

292 Repealed 

ScHLuuLE f —Notice of Demand, 

Schedule IJ —Form of Warrant. 

S’eHEDUT.E III — Form of Inventory of 
Piopcrty Disti allied and Notice of Sale. 

Schedule JV — Cases in which Police 
may driest without Warrant. 

ScHiiiiuiE V —Appeals from Ordeis 

ScHEDUU. VI —Enactments repealed 
(Repealed ) 


THE CANTONMENTS ACT (11 OF 1924). i 

[16th February, 1924. 

[iV.5— 1 Throughout this Act, save as otherwise expressly provided, for 
the words “ Local Government” the words “Central Government” have been 
substituted by Order in Council, 1937 

2. In the said Act, foi the expressions •' Cantonment Authority”, “Can- 
tonment Authorities ” and “ Cantonment Authority’s”, wherever they 


Leg Ref. 

’ For Statement of Objects and Reasons, 
see Gaoette of India, 19^, Pt V, p 220, 


and for Report of Select Committee, see 
ibid., p 270 
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occur, the v^ords “ Boaid “ Hoards ” and “ Board's ” iespectivcl> have hecn 
substituted. (Act XXIV of 19.'^6, .S. 69.)] 

Effect of Legislation, 


Year 


No, 


Short title. 


How repealed or otl.eiwiH’ ail'et ti'il lu 
left! 'lai ion 


1924 


II 


The Cantonments Act, 1924 Am , .'rt VI f dI 19?5, 

, .\c! \NAVot 

Act X fit l*)j7 ; 
ArlXWl ot 
Act\ niof 19JII. 

v\tt\n of 1<M1. 

\ct xvri of l‘M2; 
.\rlX\[\ ofVMl. 
Rep. in pi , Vet X i I (tl* 19-T 


An Act to consolidate and amend the lati* relathuj to (he iiduihiistfaltun nj 
cantonments. 

Wherkas it IS expedient to consolidate and amend llu* law udatnio to the 
administration of cantonments; It is hereby enacted as lollovvs:' - 
CHAPTER I. 

I’reliminaky. 

Short title, extent and L (0 This Act ma} l)e callui Tin Ca.S’Io.n- 
commencement. MENTS Act, 1924 


Notes. 

Sec. 1 —The Sccretaiy of State is ahso- 
lute owner of all Cantonment land, uiilcs'' 
it can be proved tltat he parted with it 
There can be no adverse possession asainst 
him A person occupying land in c^tnii- 
ments not specifically transferred U) him hj 
the Secretary of State, can only hold il as a 
licensee from him, who could eject him at 
will hy revoking his licence 66 I. C 582 
=1922 All 57, The mere fact that ccrlnin 
lands are declared by the Government to 'Ije 
within a cantonment area does not vest their 
ownership in the Govcnimcnt unless it is 
shown that the lands were acquired 'by the 
Government for that purpose 31 C.W N 
1033=105 I C 565 (2) =1927 Cal 786 All 
land within cantonment area does not neces- 
sarily belong to Government. (Ibtd ) Tt 
is not the necessary implication of the second 
paragraph of d (6) of the Bengal Canton- 
ment Regulations that all cantonment lands 
are the property of the Government, though 
the rules certainly suggest that the greater 
part of the land was at that lime Govern- 
ment property 57 I A. 339=58 C 858= 
35 C W N 173=130 I C 616=1931 P C 
1=60 M.L J 142 (P C ) . Where subse- 
quent to the establishment of a cantonment 
the ownership of the land withm the can- 
tonment becomes vested in the Secretary of 
State and the prior owners of the land were 
compensated for the loss of such rights as 
they may have actually suffered, it is a fair 
presumption that the amount of compensa- 
tion would vary according to whether the 
prior owner was deprived wholly of owner- 


ship and piiSM v.uiii ni wlnllin hr w.i'. dr 
piiied fiiiK Ilf uwiii'i ,ltni ntui .illnvifd )■ 
remain in ptwetsvion lirrn.ir v.itliniil thi 
pavimml of :ln^ iciif UBO Ml -12, 

1 -141 'I'lif I’l'sli.iw.tr ('itiifoiimnil 

Board, .is u-inoMMilm;', (ho Stn'ioiai\ ol Slalo 
vlio .uqniK'il tin I’osli.inui Canloiiinonl In 
purdiaso. l^ tho owiut of all llio land' 
situate within the C.uiloiini' nl and i' ontillfd 
to eic‘(l a licoiwo in llos.(^^ltln on isivnioiii 
of coinpens.ilion in tc'jioit i,| 'linnloH*', oi 
inipiovemeut', it aiu, niadr li) Inin 142 
r C fn7-‘d933 I'cdi .56 .Snlisoipu'iit to Mic 
c-ilaldishmoiit of caiitoninnit posse ,sion of 
one enclosed plot of land wa'. found to ho 
with ougiiul owiu-i descu'hod as 'maliL' in 
official recoids, who siilis(tjuei)tl.\ litiill oii 
portion of hind with iicrmission' of criiitoii- 
metU .luthijiitu's and let out hinldines foi 
shops, Pennission to htiild is not licente 
with K'gard to site for sliopi only but original 
ownc ‘1 conlunicd to he liren-.ir of wiiole jilot 
of land. 1930 VII .587 Wheie ,Vinij 
Regulations weie in foicv hy which a Iioiisc 
could not be sold at all to Civilians and later 
on it was allowed to he sold witli the sanc- 
tion of the rommanding OHleei, hrld in 
the absence of evidence as to tlie actual 
tcims, It must be jnesiimcd tliat the iteunis- 
sion was subject to a lesoivalion about 
sanctum 7« l.C 642 - 4f) A. 427 "-1 924 
All 415 Theicfoie eveiv transfer made with 
the pennission of the military authority must 
be treated as indicating an admission of a 
new licence upon the prevailing conditions 
(Ibid.) A tian.sfer yntliout sanction fur- 
nishes a cause of action for a declaration 
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(2) It extends to the whole of Biitish India, including British Baluchis- 
tan. 

(3) The 1 [Central Government] may, by notification in the i[Official 
Gazette], direct that this Act, or any provisions thereof which he may specify,, 
shall come into foice on such datel-a as he may appoint in this behalf. 

j. . 2. In this Act, unless there is anything repug- 

nant in the subject or context, — 

(i) “Assistant Health Officer" means the medical officer appointed by 
the 2[Officer Command ing-in- Chief, the Command] to be the Assistant Health 
Officer for a cantonment; 

(it) “Boaid” means a Cantonment Board constituted under this Act , 

(iti) “Brigade area” means one of the brigade areas, whether occupied 
by a brigade or not, into which India is for military pui poses for the time being 
divided, and includes for all or any of the purposes of this Act any area which 
the i[Lentral Government] may, by notification in the 3 [Official Gazette], 
declare to be a brigade area for such purpose or purposes ; 

3[(iz;) ‘building* means a house, outhouse, stable, latrine, shed, hut or 
other 1 oof ed structure whether of masonry, brick, wood, mud, metal or other 
material, and any part thereof, and includes a well and a wall (other than a 
boundaiy wall not exceeding eight feet in height and not abutting on a street) 
but does not include a tent or other poitable and temporal y shelter;] , 

{v)i[ * * * * ] 

(vt) “casual election" means an election held to fill a casual vacancy, 
(z/ii) “casual vacancy” means a vacancy occurring otherwise than by 
efflux of time m the office of an elected member of a Board ; 

(vni) “Command” means one of the Commands into which India is for 
military purposes for the time being divided, and includes anj area which the 
l[ Central Government] may, by notification m the 1 Official Gazette], declare 
to be a Command for all or any of the purposes of this Act , 

(ix) 6[ _ ^ ♦ ] 

(x) “dairy” includes any farm, cattle-shed, milk-store, milk^shop or 
other place fiom which milk is supplied or m which milk is kept for purposes 
of sale or is manufactured tor sale into butler, ghee, cheese oi curds, and, in 
relation to a dairyman who does not occupy any premises foi the sale of millc 
includes any place in which he keeps the vessels used by him for the slot age or 
sale of milk, 

(xi ) “dair}man” includes the keeper of a cow, buITalu, goal, ass or other 
animal, the milk of which is offered or is intended to be oflered lor sale foi 
human consumption, and any purveyor of milk and any occupier of a daiiy ; 

6[(xi-a) ‘entitled consumer’ means a person in a cantonment who is 
paid from the Defence Services Estimates and is authoiisedby general oi special 
order of the l [Central Govcinmcnt] to receive a supply of water for 
domestic purposes from the Military Engineer Services or the Public Works 
Department on such terms and conditions as may be specified m the oidei ,] 

(xii) “Executive l-ngineer” means the Public Woiks officci of that 
grade, or the ^[officer of the Militaiy Engineer Services] of the conesponding 
grade, having charge of the military works in a cantonment, 8 [oi where more 


Leg Ref. 

1 Substituted by Older in Council, 1937. 

This Act came into foice on the 1st day 
of May, 1924, see G^t R and 0 , Vol V, 
11 466 

2 These words were substituted by S 2 
of the Cantonments (Amendment) Act, J926 
(XXXV of 1926) 

Cl IV substituted by Act XXIV of 
1936 

‘ Omitted by Act XXIV of 1936. 

c Omitted by Act XII of 1935, Sch. I. 


Inserted by Act XXIV of 193G 
r These words weie .substituted by S, 2 
ol the Cantonments (Amendment) Act 1925 
(VII of 1925) . 

« Inserted by Act XXIV of 1936. 

Notes. 

that It was not binding on the Secretary of 
State 78 I C 642=46 A 427=1924 All 
415 The rights of the occupier to sell the 
materials of the house arc not affected by 
the Regulation. (Ibid ) 
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than one such officer has chai^'c of ihc military wo?kf. in a cantonment such one 
of those officers as the Officer Commanding the Statinji may (lesifjnate in this 
behalf]; and includes the officer of whatever grade in immediate c'.\c(Uli\e en- 
gineering charge of a cantonment ; 

(xiii) “Executive Officer" means the person appointed under this Act to 
be the Executive Officer of a cantonment ; 

(xiv) “Health Officer" means the senior exeeuti\e medual ultieei in 
military employ on duty in a cantonment , 

fxv) i[ * * ]. 

(xvi) “hut" means any building, no material poition of which above the 
plinth level is constructed of masonry or of squared til. ibci fiaining oi <;j iiun 
framing; 

(xvii) “infectious oi contagious disease" means cholera. lepiosv. eiiiei ic- 
fever, small-pox, tuberculosis, diphtheria, plague, inllueii/a, veiieu'al disea‘'e and 
any othei epidemic, or infectious disease which the [ ( enlial < .ov i innu-m [ iiiay, 
by notifications m the 2-<‘[{')fficial Ga/clteJ, dcclaie to la; an inleflitMis or (oiV 
tagious disease for the purposes of this Act, 

(xviii) “inhabitant", in relation to a cantommail, i.i io<aI ate, a. means 
any person ordinal ily residing or canying on business rij tnviiing oi oc* iijiying 
immoveable piopcrty therein, and in case of a dispute, means aiij p* ih"ii «let lined 
by the District Magistrate to be an inhabit.int; 

(xix) “intoxicating drug" means opium, ganja, bhang, rhaK’u and aii) 
pieparalion or admixture thereof, and includes aii> oihei intoxicating ndi'.iame 
or liquid which the [Central Government j3 j ' =« ] niaj , by indiiication*! in the 
local official Gazette, declare to he an intoxicating ding loi’ liu- juirposes of this 
Act; 

(xx) “market" includes any place where persons a.-.'-emble foi ilu pur- 
pose of selling meat, fish, fruit, vegetables, live-stock oi any otlici aituh- of 
food; 

8[(xx-a) 'Miliiaiy Estates Officei ’ means the oriuci appoinlod b) tlu* 
2a| Central Government] to perform the duties of the Mditaiy i'.^tales 

Officer under rules made under clauses (a) and (tj) of sub sci turn Ul of 
c isn.i ' ' ' ' ' 


(xxi) “military officer” means- 

fa) a person who, being an officer within the meaning of tin* \nii\ Aa 
or the Indian Army Act, 1911, or the Air Foice Act &I 011 the Indian \ii 
Force Act, 1932] is commissioned and in pay as an olficer doing miliiao ''i -ur 
force duty with His Majesty’s military or air forces, or is an officcj doing sm h 
■duty in any arm, branch or pait of those foices , or 

(fc) a person doing military or air force duty as a wanaiii oihcm ^.nli 
cither of those forces or with any arm, branch, 01 pail thereol, wlicthci In- is 01 
IS not an officer i^lhin the meaning of the Aimy Act or the Indian Aiiny \ct, 
1911, or the Air Force Act 5 [on the Indian Air I'oice Act, I9.'2| , 

(xxii) “nuisance" includes any act, omission, place oi llung wliicli lauscs 
or IS like y to cau^c miury, danger, annoyance ur offence to the sense of sight, 
smell or hearing, or which is or may be dangerous to life 01 iniinious to Ixs'ilth 
•01 property, 

(xxiii) occupier includes an owner in occupation of, oi otherwise using, 
his own land or building , 

(xxiv) “Officer Commanding the District" means the ( fllieer (‘oiinnand- 
ing any one of the districts into which India is foi military jmrpo.ses for the 


Leg Ref. 

1 Omitted by Ad: XXIV of 1936. 

® For such Notification by the Govern- 
ment of Assam, see /Issam Gaselie 1924. 
Pt II p 732 

2-a Substituted by Order in Council 
’’ Certain words were omitted by S. 2 of 
the Cantonments (Amendment) Act, 1925 


(VIT of 1925) . 

* Foi such Notification by the (Jovcnimciit 
of Assam, see Asmm GasetU, lOZ-k Pt. H. 
]i 943 

Inscited by Act XXIV of 10,16, 

Notes. 

Sec 2 (xxiv) Oificcr does not include 
a police officer. 2 S L.R. 137. 
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time being divided, or any brigade area which does not form part of any such 
district, or any area which the Central Government may, by notification in 
the Official Gazette, declare to be such a distiict for all or any of the 
purposes of this Act ; 

l[(xxiV'a) “Officer Commanding the station” means the military officer 
for the time being in command of the forces in a cantonment, or, if that officer is 
the Officer Commanding the District or Officer Comraanding-m-Chief, the Com- 
mand, the military officer who would be in command of these forces in the 
absence of the Officer Commanding the District and Officer Coramandmg-in- 
Chief, the Command ;] 

(xxv) “ordinary election” means an election held to fill a vacancy in the 
office of an elected member of a Board arising by efflux of time; 

(xxvi) “owner” includes any person who is receiving or is entitled to 
receive the rent of any building or land whether on his own account or on be- 
half of himself and others or an agent or trustee, or who would so receive the 
rent or be entitled to receive it if the building or land were let to a tenant; 

(xxvii) “party wall” means a wall forming part of a building and used 
or constructed to be used for the support or separation of adjoining buildings 
belonging to different owners, or constructed or adapted to be occupied by diffe- 
rent persons ; 

(xxviii) “piivate maiket” means a market which is not maintained by a 
[Board] and which is licensed by a [Board] under the provisions of this Act; 

(xxix) “private slaughter-house” means a slaughter-house which is not 
maintained by a [Board] and which is licensed by a [Board] under the pro- 
visions of this Act : 

(xxx) “public market” means a market maintained by a [Board] 
(xxxi) “public place” means any place which is open to the use and en- 
joyment of the public, whether it IS actually used or enjoyed by the public oi 


not, 

(xxxii) “public slaughter-house” means a slaughter-house maintained by 
a [Board] ; 

3[(xxxii-a) a person is deemed to reside in a cantonment if he main- 
tains therein a house or a portion of a house which is at all times available for 
occupation by himself or his family even though he may himself reside 
elsewhere, provided that he has not abandoned all intention of again occupying 
such house either by himself or his family] ; 

(xxxiii) “shed” means a slight or temporary structure fur shade or 
shelter; 

(xxxiv) “slaughter-house” means any place ordinarily used for the 
slaughter of animals for the purpose of selling the flesh thereof for human con- 
sumption ; 

(xxxv) “soldier” means a person who is a soldier or airman within Uic 
meaning of the Army Act or the Air Force Act, or is subject to the Indian 
Army Act, 1911, and who is not a military officer; 


(xxxvi) “spirituous liquor” means any fermented liquor, any wine, or 
any alcoholic liquid obtained by distillation or the sap of any kind of palm tree, 
and includes any other liquid containing alcohol which the [Central Govern- 
ment] 8[=‘‘ * *] may, by notification in the Official Gazette, declare to be a 
spirituous liquor for the purposes of this Act, 


Leg, Ref. 

1 Cl XXJV-A inserted by Act 

''Vinserled by Act XXTV of 1936. 
1-17 


3 Certain words were omitted by S 2 of 
XU tbe Ci,ntonmeiits (Amendment) Act, 1925 
(VTI of 1925) . 
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(xxxvii) '‘slrccL" iadudcSaiiy way, road, lane, .stiiiare, courl, alley l(or 
passage! m a canlonineni, whethci a thoroughfare or not and whether built 
uponVnot,ovcr whicli the public have a iighL-of-way and also the roadway 
or foot-way over any bridge or causeway ; 

(xxxvm) “vehicle” means a wheeled conveyance of aii) description 
which IS capable of being used on a street, and includes a motor-car, motor 
loriy, motor-omnibus, cart, locomotive, tram-cai, hand-caii, tiuck, motor-cycle, 
bicycle, tricycle and rickshaw; 

(xxxix) “water-work” includes all lakes, tanks, streams, cisterns, springs, 
pumps, wells, leservoirs, aq[ueducts, watcr-liucks, sluices, mains, pipes, culverts, 
hydrants, stand-pipes, and conduits, and all machinery, lands, buildings, budges 
and things, used tor, or intended for the purpose of, supplying water to a can- 
tonment, 3 [and 

(xl) ‘year' means the year commencing on the first day of April] 
CHAPTER 11. 

Definition and Delimitation of Cantonments. 

3. (1) The [Central Government] may, by notification in the Official 

Gazette, declare any place or places in which any pari 
Definition of canton- of His Majesty’s regular forces or regular air force 
“*®“*®* IS quarteicd or which, being in the vicinity of any 

such place or places, is or aie required for the service of such forces to be a 
cantonment for the purposes of this Act and of all other ciiactiuentvS for the 
time being m force, and * »J may, by alike notifications, 5 declare that 
any cantonment shall cease to be a cantonment. 

(2) The [Central Government] may, by a like notification, define the 
limits of any cantonment for the aforesaid purposes. 

8[(3) When any place IS declared a cantonment for the fiisl lime, the 
[Central Government] may, until a Board is constituted in accordance with 
the provisions of this Act, by order make any provision which appears 
necessary to him either for the administration of the Cantonment (►r for the 
constitution of the Board.] 

4. (1) i'he [Central Government] may, by notification m the jOtlicial 

Gazette], declare its intention to include within a 
Alteration of limits of cantonment any local aiea situated in the «[♦] vici- 
cantonments. 01 to exclude fiom a cantonment any 

local area comprised therein. 

(2) Any inhabitant of a cantonment or local area in respect of which a 
notification has been published under sub-section (1), may, within six weeKs 
from the date of the notification, submit in writing to the [Central Govern- 


Leg Ref. 

1 Substituted by Act XXIV of 1936. 

2 The word “and” omitted by Act XXIV 
of 1936. 

Inserted by Act XXIV of 1936 

^ Omitted by Order m Counal, 1937, 

0 For NoUfication declarmg that the Can- 
lonraents of Shwebo, Thayetmyo and Meik- 
tila shall cease to be cantonments, sec Burma 
Gazette, 1926, Pi. I, p. 244. 

For a similar Notification in respect of 
Dibrugarh, see Assam Gazette, 1924, Pt I, 
p. 664. 

® The word “immediate” was omitted by 
S, 2 of the Cantonments (Amendment) Act, 
1927 (XXVI of 1927). 

Notes. 

Sec 2 (xxxvii): SmEi.— The petitioner, 
without the permission m writing of the 


Cantonment Board, paved with burnt biicks 
a plot of land which was situate between 
two houses which he had constructed with 
the sanction of the Board There were gates 
to the two streets on either ,sidc of the land 
m question, which the pcUUoncr had put up 
some years ago. On a charge under S. 187 
of the Cantonments Act of “placing a 
structure, cncioachiug on the street". Held, 
that in view of the fact that the gates have 
been 111 existence on bolb sides for a numbei 
of years, it cannot be presumed that the pub- 
lic have a light of way over this space 
and the prosecution have failed to establish 
that the land m question is a “street" as 
defined in the Act lS8 I C. 85^36 Cr. 
L J 1475=1935 Lah. 858. 

Sec, 3 i2).~^ee 5 I.C. 905=24 P.R. 
1910=37 P.VV.R. 1910. 
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ment] through the Officer Commanding-in-Chief, the Command, an objection to 
the notification and the [Central Government] shall take such objection into 
consideration. 

(3) On the expiry of six weeks from the date of the notification, the 
[Central Covernment] may, after considering the objections, if any, which have 
been submitted under sub-section (2), by notification in the i[Official 
Gazette], include the local area in respect ot which the notification was published 
under sub-scction (1), or any part theieof, m the cantonment or, as the case 
may be, exclude such area or any part thereof Irom the cantonment. 

5. When, by a notification under section 4, any local area is included in a 

cantonment, such area shall thereupon become sub- 
n other enactments for the 

" ^ ° time bemg in force throughout the cantonment and to 

all notifications, rules, regulations, bye*laws, orders and diiections issued or 
made thereunder. 

6. (1) When, by a notification under section 3, any cantonment ceases to 

_ , , be a cantonment and the local area comprised therein 

funffh=l?ca -s imm^iately placed under the control of a local 

a cantonment authority, the balance of the cantonment fund and 

other property vesting in the [Board] shall vest in 
such local authority, and the liabilities ot the [Board] shall be transferred to 
such local authority. 

(2) When in like manner any cantonment ceases to be a cantonment and 
the local area compused therein is not immediately placed under the control of 
a local authority, the balance of the cantonment fund and other property vesting 
in the [Board] shall vest in His Majesty, and the liabilities of the [Board] shall 
be transferred to the ^[Central Government,] 

7. (1) When, by a notification under section 4, any local area foiming 

_ , part of a cantonment ceases to be under the control 

included in a cantonment. under the control of some other local authority, 
such portion ot the cantonment fund and other 
property vesting in the [Board] and such portion of the liabilities ot the 
[Board] as the 3[Central Government] may, by general or special order, 
direct, shall be Iransfeired to that other local authority. 

(2) When, in like manner, any local area forming part of a cantonment 
ceases to be under the control of a particular [Board] and is not immediately 
placed under the control of some other local authority, such portion of the 
cantonment fund and other properly vesting in the [Board] shall vest in His 
Majesty, and such portion ot the liabilities of the [Board] shall be trausfeued 
to the i[CentrarGoveinment] as the 3[Central Government] may, by general 
or special order,' direct. 

8. Any cantonment fund or poition of a cantonment fund or other 

, j property of a [Board] vesting in His Majesty under 

the provisions of section 6 or section 7 shall be 
sections 6 and 7. applied m the first place to satisfy any liabilities of 

the [Board] transferred under such provisions to 
thel[Cenlral Government] and in the second place for the benefit of the 
inhabitants of the local area which has ceased to be a^cantonment or, as the 
case may be, part of a cantonment. 

Leg. Ref. 

1 Substituted by Order in Council, 1937. 

2 Substituted by Order in Council, 1937. 

■* Substituted by Order iti Council, 1937. 

Notes. 

Sec. 5 — The mere fact that certain lands 
are declared by the Government to 


be within cantonment area does 
not vest their ownership in the (^vemment 
unless it IS shown, that the Imids were ac- 
quired by the Government for that purpose. 
31 C.W N 1033=105 I C. 565=1927 C. 
786 See also notes under S. 1, supra, 
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9. The [Central GovciAu:.j.a] if-' ' '] by notification in the Official 
thvArt*:, ''vclu'ie lioni the operation of any part 
Limitation of operaMon this Act the whole or an> part of a caillonmcnt, or 
of Act. direct that any provision of this Act shall in the case 

of any cantonment 2[fa^ situated within the limits of a Presidency-town; or 
(b) in which the Board is superseded under S. 54] apply with such raoilifica- 
tions as may be so specified. 

CHAPTER Ilf. 

Cantonment Authorities and Cantonment Boards. 

Cantonment Board and 3[10. For every cantonment there shall be a 
Executive Officer. Cantonment Board and an Executive Officer. 

11. Every Boaid shall, by the name of the place by reference to which the 

cantonment is known, be a body corporate having 
Incorporation of Can- perpetual succession and a common seal with power 
tonraentBoar . acquire and hold property both moveable and 

immoveable and to contract and shall, by the said name, sue and be sued. 

12. (1) The Executive Officer of every cantonment shall be appointed liy 

the ^[Central Government], or by such person 
Appointment of Execu- 4[Central Government] may authorise in 

tive u cer. behalf, from the Service of Executive Officers 

constituted by rules made under S. 280: 

Provided that an Executive Officer appointed before the commencement 
of the Cantonments (Amendment) Act, 1936. shall, unless the 4[Central Govt‘rn- 
ment] otherwise directs in any case, be deemed to have been duly appointed in 
accordance with this sub-section. 

(2) Not less than half the cost of the salary of the Executive ( hficcr 
shaUbepaid4[by the Cential GoverEment] and the balance from the cantonment 
fund: 

Provided that the salary of an Executive Officer appointed before the 
commencement of the Cantonments (Amendment) Act, 1936, shall, until the 
4[CentraI Government] otherwise directs, continue to be paid fiom the 
source from which it was being paid at the commencement of the said Act. 

(3) The Executive Officer shall be the Secretary of the Board and of 
every committee of the Board, but shall not be a member of the Board or of any 
such committee 

Constitution of Canton- 13. (1) Cantonments shall be divided into 
ment Boards. thi ee classes , nam ely : — 

(i) Class I Cantonments, in which the civil population exceeds ten 
thousand ; 

(ii) Class II Cantonments, in which the civil population exceeds two 
thousand five hundred, but does not exceed ten thousand ; and 

(Hi) Class III Cantonments, in which the civil population does not ex- 
ceed two thousand five hundred : 


Provided that the 4 [Central Government] may, by notification in the 
4 [Official Gazette] place in Class II any cantonment m the Noith-Wcst Fron- 
tier Province or in British Baluchistan which if it were situated elsewhere 
would be a Class I Cantonment, or place m Class III any such cantonment 
which if it were situated elsewhere would be a Class II Cantonment. 

(2) For the purposes of sub-section (1), the civil population shall be 
calculated in accordance w it h the latest official census, or if the 


Leg Ref. 

1 Omitted by Order m Council, 1937. 

* Substituted by Act XXIV of 1936 

* New Ss 10 to 14 substituted for old 
Ss. 10 to 14 by Act XXIV of 1936. 

^ Substituted by Order m Council, 1937 
Notes. 

Sec 10.— 1 P.R. 1897 (Cr,); 9 B. 


uuiH. K. ooy; xcat «4y. As to 
^nsdiction of District Magistrate over 
Cantonment Magistrate, s^e Rat. 849=Cr. 
Rg. 16 of 1896; 9 Bora, 100. As to 
disqualification of Cantonmeul Magistrate, 
sec 48 P R 1887 (Cr ) , Powci to cancel 
licence. 15 C. 452. 
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^[Central GoYemmentjby general or special order, so directs, in accordance with 
a special census taken for the purpose. 

(3) In Class I Cantonments, the Board shall consist of the following 
members, namely:— 

(fl) the Officer Commanding the station or, if the 1 [Central Govern- 
ment] so directs in respect of any cantonment, such other military officer as 
may be nominated in his place by the Officer Commanding-in-Chief, the 
Command ; 

(b) a Magistrate of the first class nominated by the District Magistrate; 

(c) the Health Officer ; 

(d) the Executive Engineer; 

(e) four military officers nominated byname by the officei Commanding 
the station by order in writing; 

(/) seven members elected under this Act, 

(4) In Class II Cantonments, the Board shall consist of the following 
members, namely 

fa) the Officer Commanding the station or; if the 1 [Central Govern- 
ment] so directs in respect of any cantonment, such other military officer as 
may be nominated in his place by the Officer Commanding-in-Chief, the 
Command , 

(&) a Magistrate of the first class nominated by the District Magistrate; 

(c) the Health Officer , 

{d) the Executive Engineer, 

(e) (i) in cantonments of which the civil population exceeds seven thou- 
sand five_ hundred, three military officers. 

(ii) in cantonments of which the civil population exceeds five thousand, 
but does not exceed seven thousand five hundred, two military officers, 

(m) in cantonments of which the civil population does not exceed five 
thousand and in cantonments which I he l [Central Government] by notifica- 
tion under the proviso to sub-section ( 1), has placed m Class II. whatever be 
the population, one military officer, 

nominated by name by the Officer Commanding the station bj oidor in 
writing ; 

(/) such number of members elected under this Act as is equal to the 
number of membcis constituted or nominated by oi under clauses (b) to (c), 

(5) In Class III Cantonments, the Board shall consist of the following 
members, namely ’ — 

(a) the Officer Commanding the station, or if the l[Central Govern- 
ment] so directs in respect of any cantonment, such other military officer 
as may be nominated in his place by the Officer Commanding-in-Chief, the 
Command , 

(b) one military officer nominated by name by the Officer Commanding 
the station by order m wiiting ; 

(c) one member elected under this Act. 

(6) The Officer Commanding the station may, if he thinks fit, with the 
sanction of the Officer Commanding-in-Chief, the Command, nominate in place 
of any military officer whom he is empowered to nominate uadet clause {e) of 
sub-section (3), clause (^) of sub-section (4) or clause (&) of sub- section (5), 
any person, whether in the service of the [Crownji or not, who is ordinaiily 
resident in the cantonment or in the vicinity thereof. 

(7) Every election or nomination of a member of a Board and every 
vacancy in the membership thereof shall be notified by the i[Piovincial Govern- 
ment] in the 1 [Official Gazette], 


Leg. Ref. 

1 Substituted by Order in Council, 1937. 
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Power to vary constitu- 
tion of Boards m special 


i-f. !'l) Notwithstanding anything contained 
in S. 13, it the l[Central Government] is satisfied— 


nrcumstances 

(a) that, by reason of military operations, it is necessary, or 

(b) fill- ^ '•'] that, tor the administration of the t'antonment, it is 


desirable, , , . 

to vary the constitution of the Board in any cantonment under iJiis sec- 
tion, the 1 [Central Government] may, by notification in the i[OUiciaI Gazette | 
make a declaration to that effecl- 

(2) Upon the making of a declaration under sub- section (1), the Hoard 
in the cantonment shall consist of the following membcis, namely : — 

(a) the Officer Commanding the station : 

(b) one military officer nominated by name by the Officci Commanding 
the station by order in writing; 

(c) one member, nol being a person in the service of the Govcrnmenl 
nominated by the Officer Commanding the station. 

(3) Every nomination of a member of a Board constituted under this 
section, and every vacancy in the membership thereof, .shall be notifi<‘d by lh<‘ 
1 [Provincial Government] in the 1 [Official Gazette]. 

(4) The term of office of a Board constituted by a declaration under sub- 
section ( 1 ) shall not ordinarily extend beyond one year : 

Provided that the 1[ Central Government] may from time to time, I)y a 
like declaration, extend the term of office of such a Board by any period 
not exceeding one year at a time : 

Provided also that the i[ Central Govcrnmenl] shall forthwith direct 
that the tei m of office of such a Board shall cease if, in the opinion of the 1 { Cen- 
tral Government] the reasons stated in the declaration whereby such Board 
was constituted, or its term of office was extended, have ceased to exist. 

(5) When the term of office of a Board constituted under this section 
has expired oi ceased, the Boaid shall be replaced by the former Board which, 
but for the declaration under sub-section (1) would have continued to hold 
office, or, if the term of office of such former Board has expired, by a Board 
constituted under S. 13.] 

15. (1) Save as otherwise provided in this section, the term of office of a 
member of a Board shall be three yeais and shall com- 
Term of office of mem- mence from the date of the notification of his election 
01 nomination under 8 [sub-section (7) of section 13], 
or from the date on which the vacancy has occurred in which he is elected or 
nominated, whichever dale is later; 


^[Provided that the ^[Central Government] may, when satisfied that 
it is necessary in Older to avoid administrative 'difficulty, extend the term of 
office of all the elected members of a Board by such period, not exceeding 
one year, as he thinks fit.] 

(2) The term of office of an ex officio member of a Board shall continue 
so long as he holds the office in virtue ol which he is such a member, 

(3) The term of office of a member elected to fill a casual vancancy shall 
commence from the date of election, and shall continue so long only as the 
member in whose place he is elected would have been entitled to hold office if 
the vacancy had not occurred 

(4) An outgoing member shall, unless the [Central Government] other- 
wise directs, continue in office until the election or nomination of his successor 
IS notified under 3[sub-section (7) of section 13]. 

(5) Any outgoing member may, if qualified, be re-elected or re-nomi- 

uated. 


Leg, Ref. 

^ Substituted by Order in Council, 1937. 
2 Omitted by Order in Council, 1937, 


8 Substituted by Act XXIV of 1936. 
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16. (1) Vacancies arising by efflux of time m the office of an elected 

, . member of a Board shall be filled by an ordinary 

1 ingo vacancies. election to be held on such date as the [Central 
Government] may, by notification in the ifOfficial Gazette], direct. 

(2) A casual vacancy shall be filled by a casual election the date of 
which shall be fixed by the [Central Government] by notification in the 
1 [Official Gazette], and shall be as soon as may be after the occurrence of the 
vacancy : 

Provided that no casual election shall be held to fill a vacancy occurring 
within three months of any date on which the vacancy will occur by efflux of 
time, but such vacancy shall be filled at the next ordinary election. 

17. (1) If from any cause at an ordinary election no member is elected, 


Vacancies in specia cases, outgoing membei shalh if qualified and 

willing to serve, be deemed to have been re-elected. 

(2) If in any such case the outgoing member is not qualified or is not 
willing to serve, or if at a casual election no member is elected, the vacancy 
shall be filled by nomination by the [Central Government] i [after consultation 
with] the Officer Commanding-in-Chief, the Command. 

(3) The term of office of a member nominated or deemed to have been 
re-elected under this section shall expire at the time at which it would have 
expired if he had been elected at the ordinary or casual election, as the case 
may be. 

18. (1) Every person who is by virtue of his office, oi who is nominated 

_ a r or elected to be, a member of a Boaid shall, before 

Oath or a rmation. taking his scat, make at a meeting of the Board an 

oath or affirmation of his allegiance to the Crown m the following form 
namely 

become 

‘T, A. B., having been el e cted a member of this Board, do 

been nominated 

solemnly swear {or affirm) that I will be faithful and hcai tiue allcgianci t<v 
His Majesty the King, Empeior of India, his heirs and successors, anti that T 
will faithfully discharge the duty upon which f am about to enter.’* 

(2) If any such person fails to make the oath oi atrirniation v\ithin such 
time as the [Central Government] considers reasonable, the [Central Govern- 
ment] shall, by notification in the ilOfficial (Jazcltc,] dcclaic his seal to be 
vacant. 

19. (1) Any nominated or elected member of a Board who wishes to 

resign his office may forward his resignation in wri- 
Resignation. ^ ting through the President of the Board to the Officer 
Commanding-in-Chief, the Command, who shall forward it for orders to the 
[Central Government.] 

(2) If the [Central Government] accepts the resignation, .such accep- 
tance shall be communicated to the Board, and thereupon the seat of the mem- 
ber resigning shall become vacant. 

President and Vice-Pre- 20. (1) The 2 [Officer Commanding the Station,] 
sident. ' 8 [if a member of the Board] shall be the President of 

the Board : 

4[Provided that when a military officer holding the office of President 
ceases to be the Officer Commanding the station merely by reason of a tempor- 


or if the elected member is unwilling to serve on the 


Leg. Ref. 

L Substituted by Order in Council, 1937. 


’ Inserted by Act XXIV of 1936. 

* This proviso was added by S, 3 of the 


s These words were substituted by S. 14 Cantonments (Amendment) Act, 1927 
of the Cantonments (Amendment) Act, 1^ (XXVT of 1927) . 

(VII of 1925). 
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ary absence fiom the slaLiuii cn duty or on station leave, or during the transfer 
of his headquarteis to a lull station, he shall not vacate the office of President,] 
3 ["(2) VYheie the Officer Commanding the station is not a member 
of the Board, the military officer nominated in his place under clause (a) of 
sub-section (3), sub-section (4) or sub-section (5) of S. 13 shall be President 
of the Board. 

(3) In every Board in which there is more than one elected member, 
there shall be a Vice-President elected by the elected membeis only and from 
among their number.] 

„ , „ 21. 8[(1) The teim of office of a Vicc-Presi- 

of ^ ice- dent gjjau bg tj,ree years or the residue of his term of 

L lcSlClcEl|,i ^ • 1*1 11 

office as a member, vvhichevei is less.] 

(2) A Vice-President may resign his office by notice in writing to the 
President and, on the resignation being accepted by the Board, the office shall 
become vacant. 

^ , 22. (1) It shall be the duty of the President of 

Duties of President eveiyBoard- 

(o) unless prevented by reasonable cause, to convene and prcsiile at all 
meetings of the Board and to regulate the conduct of business theieat : 

(6) to exercise supervision and control over the financial and executive 
administration of the Beard ; 

(c) to perform all the duties and exercise all the powers specifically im- 
posed or conferred on the President by or undei this Act ; and 

A subject to any restrictions, limitations and conditions imposed by 
this Act, to exercise executive power for the purpose of carrying out the pro- 
visions of this Act and to be directly responsible for the fulfilment of the pur- 
poses of this Act. ^ 

(2) The Piesident may, by order in writing, empower the Vice-Presi- 
dent to exercise all or any of the powers and duties refened to in clause (c) 
of sub-section ( 1) other than any power, duty or function which he is by resolu- 
tion of the Board expressly forbidden to delegate. 

j The exercise or discharge of any powers, duties or functions delega- 
ted by the President under this section shall be subject to such restrictions, 
limitations and conditions, if any, as may be laid down by the President and to 
the control of, and to revision by, the President. 

_ (4) Every Older made under sub-section (2) shall forthwith bccom- 
mandf^^^ Board and to the 3[Officer Commanding-in-Chicf, the Corn- 

Duties of Vice-President, everfsoard-"” Vice-iVcsidcnl of 

1” th^e absence of the President and unless prevented by reasonable 
cause, to preside at meetings of the Board and when so presiding to excicise 
the authority of the President under sub-section (1) of section 22;^ 

dincri,:?? the incapacity or temporary absence of the President or pen- 


‘ Sub-seclions Mbstituted for J Tllf'r”/'’* by S 2 

* tsubstituted by Act XXIV of 1936. 


1926 (XXXV of 1926). 
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24. The Executive Officer shall perform all the duties imposed upon him 

by or under this Act, and shall be responsible for the 
Duties of the Executive custody of all the records of the [Board] and shall 
° arrange for the performance of such duties relative 

to the proceedings of the Board or of any Committee of the Board or of any 
Committee of Arbitration constituted under this Act, as those bodies may res- 
pectively impose on him, and shall comply with every requisition of the [Board] 
on any matter pertaining to the administration of the cantonment. 

25. The Executive Officer may, in cases of emergency, direct the execu- 

, , tion of any work or the doing of any act which would 

Specwl power of the Exc- ordinarily require the sanction of the [Board] and 

the immediate execution or doing of which is, m his 
opinion, necessary for the service or safely of the public, and may direct that 
the expense of executing such work or doing such act shall be paid from the 
cantonment fund : 

Provided that — 

(a) ![* * =*■] he shall not act under this section without the previou.s 
sanction of the President or, in his absence, ot the Vice-President ; 

(b) he shall not act under this section in contravention of any order of 
the [Board] prohibiting the execution of any particular work or the doing of 
any particular act ; and 

(c) he shall report forthwith the action taken under this section and the 
reasons therefor to the [Board]. 

Elections, 

26. (1) ^[ '■ * **] [The Board or, where a Board is not constituted in any 

place declared by notification under sub-section (Ij 
Electoral rolls. of S. 3 to be a cantonment, the Officer Commanding 

the station]! shall prepare and publish an electoral roll showing the names of 
persons qualified to vote at elections to the Board. Such roll shall be prepared, 
revised and finally published in such manner and on such date in each year as 
the 3 [Central Government] may by rule prescribe. 

(2) Every peison whose name appears in the final electoial roll shall, so 
long as the roll remains in force, be entitled to vote at an election to the Board, 
and no other person shall be so entitled. 

(3) When a cantonment has been divided into wards, or the inhabitants 
into classes, the electoral roll shall be divided into scpaialc lists for each lAard 
or class, as the case may be. 

(4) If a new electoral roll is not published in any year on the date pres- 
cribed, the [Central Government]2 may direct that the old electoral roll shall 
continue in operation until the new roll is published 

27. (1) The following persons shall, if not 
Qualification of electors, otherwise disqualified, be entitled to be eniolled as 
electors, namely:— 

(a) every person who in any year has, on or before such date as may be 
fixed by the [Central Government] 3 in this behalf by notification m the 
2[Official Gazette] (hereinafter in this section refened to as the aforesaid date), 
been assessed directly and on his own account to taxes under this Act (other 
than octroi, toll or terminal tax), the aggregate value whereof is not less than 
such amount as the [Central Government]® may by rule prescribe, and who on 
the aforesa-d date is not in airears in the payment of any such tax; 

{b) every person who has for a period of not less than twelve months 
immediately preceding the aforesaid date resided in the cantonment and -on the 
aforesaid date— 


Lee Ref. of 1936. 
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(1) is ihe owDiii oi ‘In. mnagagee in possession or the lessee ol any 
building or land in llu faiiiunment, of an annual value calculated in such 
manner, and u/ net kss than such amount, as the [Cential tlovernmeni] 1 rnay 
by rule prescribe ; or 

(li ) IS cariying on any business in the cantonment from which he derives 
an annual income calculated in such manner, and of not less than such amount, 
as the [Central Government] i may by rule prescribe ; or 

(lii) 8[has passed the Matriculation or other equivalent exaniiiiatioii j of 
any University established by law in British India ; 

(iv) 2 [is a person whose name is entered on the cuirent electoral roll of 
the constituency of which the cantonment forms pait for the purposes of the 
Central or Provincial Legislatures : or] 

(v) is a retired or pensioned officei, whether commissioned or iioii« 
commissioned, of His Majesty’s forces ; 

(c) every person who has, during a period of not less than twelve months 
immediately preceding the afoiesaid date, resided in the cantonment and ha?. 
S[for] that period been assessed to income-tax, 

(2) A person, notwithstanding that he is otherwise qualified, shall not 1 k‘ 
entitled to be enrolled as an elector if he on the aforesaid date— 

(i) is not a British subject, or 

(ii) is less than 21 years of age, or 

(iii) has been adjudged by a competent Couil to be of unsound mind, or 

(iv) is an undischarged insolvent, or 

(v) has been sentenced by a Criminal Court to imprisonment foi a term 
exceeding 2[tw'o years]or to transportation 8 [for on offence which is declaied by 
thei[Central Government] to be such as to unfit him to become an elector] or 
has been sentenced by a Criminal Court for any offence under (Jhaplci fX-A 
of the Indian Penal Code : 


Provided that the [Central Government]! may, by order in wilting, 
remove any disqualification incurred by a person under clause (v), 

8[Provided further that any disqualification incurred by a person under 
clause (v) shall terminate on the lapse of three years from the expiry of the 
sentence or order], 

(3) If any person having been enrolled as an elector in any electoral roll 
subsequently becomes subject to any of the disqualifications referred to in 
clauses (i), (iii), (iv) and (v) of sub-section (2), his name shall be removed 
frorn the electoral roll unless, in the case refened to in clause (v), the disquali- 
fication is removed by the [Central Government].! 

28. (1) Save as hereinafter provided, every person, not being 2(a person 
for h.in. . military on Civil Service of the Ciown in Tndia| 

mSiber^oTthe Board. ^^°se name is entered on the electoial roll of 
a cantonment shall be qualified for election as a 
member of the Board m that cantonment. 

(2) No person shall be qualified for election or nomination as a member 
of a Board, if he— 

(a) has been dismissed from [the service of the Crown] i and is debarred 

from re-employment therein, or is a dismissed servant of the 4[“a Board or an 
\ Cantonments (Amendment) 

Act, 1936, exera.sed and performed the powers and duties of a | Board! 
under this Act;] ' 

(b) IS debarred from practising as a legal practitioner by order of any 

competent authority; y 


JRCI. 

1 Substituted by Order m Council, 1937 

* Substituted by Act XXIV of 1936. 

* Inserted, omitted and added respectivelv 
by Act XXIV of 1936, 


* Substituted and inseited by Act XXIV 
of 1936. 

S 27, cl. (6), sub-d. (iv) has been u*- 
numbered as sub-cl. (v) and new sub-cl. 
(iv) added by Act XXIV of 1936. 
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(c) holds any place of profit in the gift or at the disposal of the Board, 

or IS a i[* *] police officer, or is the servant or employer of a member of 

the Board ; or 

(d) is interested in a subsisting contract made with, or in work being 
done for, the Board except as a shareholder (other than a director) in an 
incorporated company ; or 

!![ {dd) IS an officer or servant, permanent or temporary, of a Board ; or”, 
(?) is disqualified under any other provision of this Act ’ 

Provided that-* 

(i) any of the disqualifications referred to in clauses (o) and (b) may 
be removed by an order of the [Central Government] 8 in this behalf, and 

(ii) a person shall not be deemed to have any interest in such a contract 
or work as is referred to in clause (d) by reason only of his having a share or 
interest in — 

(o) any lease or sale or purchase of immovable property or any agree- 
ment for the same ; or 

(b) any agreement for the loan of money or any security for the payment 
of money only ; or 

(c) any newspaper in which any advertisement relating to the affairs of 
the Board is inserted ; or 

(d) the sale to the Board of any articles in which he regulaily trades or 
the purchase from the Board of any articles, to a value in either case not 
exceeding Rs. 1,500 in the aggregate in any year during the period of the 
contract or work. 

Tnterpretation. 29. For the purposes of sections 26, 27 and 28— 

(a) “person" means an individual human being, and 
{b) a person shall be deemed to pay a lax directly if he pays the tax 
either himself or through a legally appointed agent. 

30. Notwithstanding anything hereinbefore contained, the [Central Gov- 

ernmentjs may make rules conferring on the manager 
Joint families, etc. representative of an undivided family or of any 

company or fiim or other association or body or on any trustee of any land a 
right to be enrolled as an elector or to be nominated as a candidate at elections 
to a Board. 

31. The [Central Government] 3 may, either geneially or specially for any 

cantonment or group of cantonments, after previous 
Power to make rules publication, make rules consistent with this Act to 
regulating elections. regulate all or any of the following matters for the 

purpose of the holding of elections under this Act, namely 

(o) the division of a cantonment into wards, or of the inhabitants of a 
cantonment into classes, or both ; 

(&) the determination of the number of members to be elected by each 
ward or class of persons ; 

(c) the method by which the annual value of buildings and lands shall 
be calculated for the purposes of section 27; 

{d) the preparation, revision and final publication of electoral rolls; 

(?) the registration of electors, the nomination of candidates, the time 
and manner of holding elections and the method by which votes shall be re- 
corded ; 


Leg. Ref. * Substituted and inserted by Act XXIV 

1 Certain words were omitted by S. 4 of of 1936. 
the Cantonments (Amendment) Act, 1925 '* Substituted by Order in Council, 1937. 

(VII of 1925), 
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(/') the aiithoriiy br ivhLh and the inanncr in which disputes relating to 
electoral rolls or arising out of eleciions shall be decided, and the powers and 
duties of such authority and the circumstances in which such authority may 
declare a casual vacancy to have been created or any candidate to have been 
elected; 

(g) any other matter relating to elections or election disputes m respect 
of which the [Central Government]! is empowered to make lules under this 
Chaptei or in respect of which this Act makes no provision or makes insufii- 
cienl provision and provision IS, in the opinion of the [Central Govcinmcnt]! 
necessary. 


32. No member of i 

Membei not to vote on 
matter m which heis'itite- 
rested. 


Members. 

t Boaid shall voleal a meeting of the lloaid on any 
question relating to his own conduct or on any matter, 
other than a mallei affecting gcneially the inhabitants 
oi the cantonment, which affects his O'vn pecuniaiy 
interest or the valuation of any property in respect of 
which he is directly or indirectly interested, or of any piopcrty of or for which 
he is a manager or agent. 

33. Eveiy member of a Board shall be liable for the loss, waste or mis- 
_ . . , , , application of any money or other piopcrty belonging 

Liability of members. Board if such loss, waste or misapplication is a 

direct consequence of his neglect or misconduct while such member; and a suit 
for compensation for the same may be instituted against him cillicr by the Boaid 
or by the [Central Government]!, 

_ , . , 34. 2[(1) The [Central GoveinmrntI I may re- 

Kemoval of mcrabeis ^ Board any member thereof who - ■ 

(0) becomes subject to any of the disqualifications specified in sub- 
section (2) of section 27, or in sub-section of section 28; or 

(1) has absented himself for more than three consecutive months from 
the meetings of the Board and is unable to explain such absence to the satis- 
faction of the Board ; or 

(c) has knowingly contravened the provisions of section 32; or 

(d) being a legal practitioner, acts or appears on behalf of any other 
person against the Board in any legal proceedingor against the ] Ciownjl in any 
such proceeding relating to any mattei in which the Boaid is or has been con- 
cerned, or acts or appeals on behalf of any person in any criinina! pioceeding 
instituted by or on behalf of the Board against such peison.] 

(2) The [Central Government]! may remove from a Ibiard any rneniliei 
who, in the opinion of the [Central Government]! has so llagranlly abused m 
any manner his position as a member of the Board as to render his continuance 
as a member detrimental to the public interests. 

(3) No member shall be removed from a Board under this section unless 
he has been given a reasonable opportunity of showing cause against his ii'nioval. 

35. 3[(1) A member removed under clause (&) of sub-section (1) of sec- 

Coa,e,aen«s of removal T, lo, , c- 

‘ election or re-nomination. 

(2) A member removed under clause (c) or clause (d) of sub-section 
(1)^ of section 34 shall not be eligible for re-election or nomination for the 
period during which, but /or such removal, he would have continued in office, 

(2) A member removed under sub section (2) of section M .shall not be 
eligible for re-election or nomination until the expiry of thiee years from the 
date of his removal. 


Leg Ref. 1927 (XXVT of 1927) 

1 Substituted by Order m Council, 1937. ^ Tins .section was subsliliitcd by S .S, 

2 This sub-scction was substituted by Qntonments (Amendment) Act, 1927 
S. 4 of the Cantonments (Amendment) Aci, (XXVI of 1927). 
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Servants. 

36. (1) No person who has directly or indirectly by himself or his partner 

any share or interest in a contract with, by or on 
Disqualification of person behalf of a [Board] or m any employment under, by 
as servant of [Board-l or on behalf of a [Board], otherwise than as a 
servant of the [Board], shall become or remain a 

servant of such [Board]. 

(2) A servant of a [Board] who knowingly acquires or continues to 
have directly or indirectly by himself or his paitner any share or interest in 
a contract with, by or on behalf of, the [Board] oi, in any employment under, 
by or on behalf of, the [Hoard], otherwise than as a servant of the [Board], 
shall be deemed to have committed an offence under section 168 of the Indian 
Penal Code. 

(3) Nothing in this section shall apply to any share or interest in any 
contract with, by or on behalf of, or employment under, by or on behalf of a 
[Board] if the same is a share in a company contracting with, or employed by, 
or on behalf of, the [Board] or is a share or interest acquired or retained with 
the permission of the l[ Officer Commanding-in-Chief, the Command,] in any 
lease or sale to, or purchase by, the [Board] of land or buildings or in any 
agreement for the same. 

_2[(4) Every pei son applying for employment as a servant of a Boaid 
shall, if he is related by blood or marriage to any member of the Board or to 
any person, not being a menial servant, in receipt of remuneration from the 
Board, notify the tact and the nature of such relationship to the appointing 
authority before the appointment is made, and if he has failed to do so, his 
appointment shall be invalid but without prejudice to the validity of anything 
previously done by him.] 

8[36-A. Every officer or servant, permanent or temporary, of a [Boaid j 
shall be deemed to be a public servant within the mean- 
defmedTprbl,rsOT“ n “ Code, and in the definition of 

legal remuneration in section 161 of that Code the 
word “Government” shall, for the purposes of this section, be deemed to include 
a [Board] ] 

Procedute. 

37. (1) Kveiy Boaid shall ordinatily hold at least one meeting m every 

g month on such day as may be fixed, and of whicli 

notice shall be given in such manner as may be provi- 
ded, by regulations made by the Board under this Chaptei. 

(2) The President may, whenever he thinks fit, and shall, upon a requi- 
sition in writing by not less than one-fouitli of the members of the Board, con- 
vene a special meeting. 

(3) Any meeting may be adjourned until the next or any subsequent day, 
and an adjourned meeting may be further adjouined in like manner. 

BM.n«s to be transacted. ‘J 

under this Chapter, any business may be transacted 

at any meeting : 

Provided that no business relating to the imposition, abolition or modifi- 
cation of any tax shall be transacted at a meeting unless notice of the same and 
of the date fixed therefor has been sent to each member not less than seven 
days before that date. 


Leg. Ref. of 1936. 

1 These words were substituted by S. 2 ^ This section was inserted by S. 5 of the 

of the Cantonments (Amendment) Act, 1926 Cantontnents (Amendment) Act, 1925 (VII 
(XXXV oE 1926), of 19Z5). 

a Section 36, rl. (4) added by Act XXJV 
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39. (1) The quorum recesssiy ior the transaction of business at a meeting 
of a Board i[m which there is more than one elected 
member] shall be five or one half of the number of 
members of the board actually holding the olhee at the time, whichever is the 
greater number. 

i[ (1-A) The quorum necessary for the transaction of business at a meet- 
ing of a Board constituted under sub-section (5) of S. 13 or under sub-section 

(1) of S. 14, shall be two.] 

(2) If a quorum is not present, the President shall adjourn the meeting 
and the business which would have been brought before the original meeting 
if there had been a quorum piesent thereat shall be brought before, and may be 
transacted at, an adjourned meeting, whether theie is a quoium present or not. 
Presiding officer. 3 [“40. In the absence of — 

(a) both the President and the Vice-President from any meeting of a 
Board in which there is more than one elected member. 

(1) the President from a meeting of a Board constituted under sub- 
section (5) of S. 13 or sub-section (1) of B. 14, 

the members present shall elect one from among their own number to 
preside.’*] 

41. (1) Minutes of the proceedings of each meeting shall be recoided in a 

book and shall be signed by the [’resident before the 
close of the meeting, and shall, at such times and m 
such place as may be fixed by the Board, be open to inspection fiec of charge 
by any inhabitant of the cantonment. 

(2) Copies of the minutes shall, as soon as possible after each meeting, 
be forwarded tor infoimalionto 8[the Officer Commanding -in- Chief, the Com- 
mand,] the Officer Commanding the District, the Officer Commanding the 
brigade area, [the District Magistrate and the Military Estate’s officer] 3. 

42. Every meeting of a Board shall be open to the public unless in any 

„ . . , . case the President, for reasons to be recorded in the 

Meeting!) to be public. minutes, otherwise directs. 

.. 43. (1) All questions coming befoic a meeting 

tiOTs^°^ shall be decided by the majority 01 the votes of the 

members present and voting. 

(2) In the case of an equality of votes, the President shall have a second 
or casting vote. 

(3) The dissent of any member from any decision of the Boaid shall, if 
the member so requests, be enteied in the minutes, together with a short state- 
ment of the grounds foi such dissent. 

4[“43-A. (1) Eveiy Board constituted under S. 13 in a Class 1 Canton- 

^ r 0*^ Class II Cantonment shall appoint a com- 

Committees for Bazaars, consisting of the elected members of the Board, 

the Health Officer and the Executive Engineer for the administration of such 
areas in the cantonment as the 6 [Central Government] may, by notification in 
the 5 [Official Gazette], declare to be bazaar areas, and may delegate its powers 
and duties to such committee in the manner provided in clause (c) ol sub- 
section (1) of S. 44. 

(2) The Vice-President of the Board shall be the Chaiiman of the com- 
mittee appointed under sub-section (1).] 

, , 44. (1) A Board may make regulations consis- 

tiong. ® tent with this Act and with the rules made thereunder 

to provide for all or any of the following matters 

namely 

IT 4 . j 1 Av ... the Cantonments (Amendment) Act, 1926 

1 Inseited omitt^ and cl. (1-A) added (XXXV of 1926) 

YYTTT £ ^ Scction ‘13-A added by Act XXIV of 

> Substituted by Act XXIV of 1936. 1936 

» These words were inserted hy S. 3 of s Substituted ‘by Order in Council, 1937, 
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(a) the lime and place of its meetings ; 

(b) the manner in which notice of the meeting shall he given; 

(c) the conduct of proceedings at meetings and the adjournment ol 
meetings ; 

(d) the custody of the common seal of the Board and the purposes for 
which it shall be used; and 

(e) the appointment of committees for any purpose and the determi- 
nation of all matters relating to the constitution and procedure of such com- 
mittees, and the delegation to such committees, subject to any conditions 
which the Board thinks fit to impose, of any of the powers or duties of the 
Board under this Act other than a power to make regulations or bye-laws. 

(2) No legulation made under clause (g) of sub-section (1) shall lake 
effect until it has been approved by the [Central Goveinmentji. 

(3) No regulation made under this section shall take etfcct until it ha.s 
been published in such manner as the [Central Government] 1 may direct. 


Joint action with other 
local authority. 


45. (1) A [Board] may— 


(fl) join with any other local authority— 

(1) in appointing a joint committee lor any purpose in which the) aie 
jointly interested and in appointing a chairman of such committee ; 

(ll) m delegating to such committee power to fiaine teims binding on 
the [Board] and such other local authority as to the construction and future 
maintenance of any joint work oi to exercise any power which might be 
exercised by [the Board or such other Local authority]^ and 

(ill) in making rules for regulating the proceedings of any such com- 
mittee relating to the purposes for which it has been appointed . or 

(b) with the previous sanction of 3] the officer commanding-in-chiel, I he 
command and] the 1[ Provincial Goveinment] concerned enter into an agi ce- 
ment with any other local authority regarding the levy of any tax or toil 
whereby the said lax or toll respectively leviable by the 3[ Board and such othei 
local authority] may be levied together instead of sepaiaiely within the limits 
of the aggregate area comprising the areas subject to the conliol ot the 1 Board 
and other local authority.] 2 

(2) If any difference of opinion arises between <in) llioaio and niht , 
local authonly]2 acting togethei under this section, llu* decision tl(< icon nt tin- 
[Central Government]! or of an officer appomlod by the [ leiitial ( lovcnniieiil ] i 
in this behalf shall be final. 

(o) When any agreement such as is relcncd Lc) in clause {b) nf 
section (1) has been entered into, then— 

(а) where the agreement relates to an octioi ui tcnninal lax or toll, the 
other local authority with which the [Board] has made .such agi cement 
shall have the same powers to establish octroi limits and octioi .stations and 
places for the collection of the leiminal tax and tciminal toll within the ( anton 
ment, as it has within the area ordinarily subject to it.s control ; 

(б) such other local authority shall have the same powei of rollccling 
such tax or toll in the cantonment, and the provisions of any enactment in force 
relating to the levy of such tax or toll bysuchothci local authority shall apply 
m the same manner, as if the cantonment wcie comprised within the area ordi- 
narily subject to its control; and 


(c) the total of the collection of such lax and toll made in the canton- 
ment and in the area ordinarily subject to the control of such other local autho- 
rity and the costs thereby incurred shall be divided between the cantonment 
fund and the fund subject to the control of such other local authority, m such 
proportion as may have been determined by the agreement. 


Leg. Ref. ^ Inserted and siibslllutcd by Act XXIV 

1 Substituted Order m Council, 1937. o£ 1936. 
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r'45-A. Evay Boar<l shall, as soon as may be after the close of the year 
aud not later than the date Lxed in this behalf by the 
Report oaadministiation. 2[Cential Government] submit to the sjccntral 
Government] thiough the Officer Commanding-in-Chief, the Command, a 
report on the administration of the cantonment during the preceding financial 
year, in such form and containing such details as the ^[Central Govern- 
ment] may direct. The comments, if any, of the Officer Cummanding-m- 
Chief, the Command, on such report shall be communicated by him to the 
Board which shall be allowed a reasonable time to furnish a reply thereto, and 
the comments together with the reply, if any, shall be forwarded to' the 
^[Central Goveinment] along with the report.” 

Control, 


Govemm.„t| [ ^ ^ |, 

ments ^ may at any time require a [Board]— 

(fl) to produce any record, correspondence, plan oi other document in 
its possession or under its control ; 

(6) to furnish any return, plan, estimate, statement, account or statistics 
relating to its proceedings, duties or works ; 

(c) to furnish or obtain and furnish any report. 

47. The a [Central Government] or the 4[()fficer Command ing-in- 
Chief, the Command,] may depute any person in the 

laspecaon, service of ike [Crown 1 2 lo mspect urexMin ” am 

department of the office of, or any service or work undertaken by or 
thing _ belonging to, a [Board], and to report thereon, and the liJoaidj 
and its officers and servants shall be bound to affoid the person so 
deputed access at all reasonable times to the piemises and piopcrty of the 
[Board] and to all records, accounts and other documents the inspection of 
which he may consider necessary to enable him to discharge his duties. 

Power to call for docu- 48. 4-a[ * * ] [The Officer Commanding-in-Chief, 
the Command, j4 may, by order in writing,-— 

(o) call for any book or document m the possession or under the control 
of the [Board] ; 

(b) require the [Board] to furnish such stalemaits, acc«)unts reports 
and copies of documents relating to its proceedings, duties or works as he 
thinks fit. 


49. If, on receipt of any infirmation or report obtained 6 [under section 46 
Powerto require exeeu- or section <l?] or Krtion the S[Cenlral Govern- 
lion of work, etc. ment] or 4[the Officer Coramanding-in-('hief, the 

Command,] is of opinion — 

(o) that any duty imposed on a [Board] by or under this Act has not 
been performed or has been performed in an imperfect, inefficient or unsuitable 
manner, or 

(6) that adequate financial provision has not been made for tlie perform- 
ance of any such duty, 

he may,4-a[* *] direct the [Board] within such period as he thinks fit. to 
make arrangements to his satisfaction^ for the proper performance of the duty 
or, as the case may be, to make financial piovision to his satisfaction for the 
performance of the duty : 


Lee Ref. 

1 Section 4S-A added by Act XXIV of 
of 1936. 

® Substituted by Order in Council, 1937. 

* Omitted by Order m Council, 1937. 

* These words were substituted by S. 4 


la Omitted by Ad XXIV of 1936. 

6 Substituted and omitted by Act XXIV 
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Provided that, unless in the opinion of the i[ Central Govern- 
■ment] or the Officer Commanding-in-Chief. the Command, as the case may be, 
the immediate execution of such order is necessary, he shall, before making any 
direction under this section, give the [Board] an opportunity of showing cause 
why such direction should not be made. 


50. If, within the period fixed by a direction made under section 49, any 
action the taking of which has been directed under 
l^wer to provide for that section has not been duly taken, the llCential 
underswtion 49 Government] or the Officer Commandmg-in-Chief, 

the Command, as the case may be, may make 
arrangements for the taking of such action, and may direct that all expenses 
connected therewith shall be defrayed out of the cantonment fund. 


51. (1) If the President dissents from any decision ot the Boaid, which 
he considers prejudicial to the health, welfare or 
^^scipline of the troops m the cantonment, he may, 
for reasons to be recorded m the minutes, by order m 
wilting, direct the suspension of action thereon for any period not exceeding 
one month and, is he does so, shall forthwith refer the matter to the Officer 
Commandmg-in-Chief, the Command, 2[the reference being made, save m cases 
where the Officer Commanding the District is himself the Officer Commanding- 
in-Chief, the Command, for the pui poses of this Act] through the Officer Com- 
manding the District, who may make such recommendations thereon as he thinks 
fit. 


(2) If the District Magistrate considers any decision of a [lioaifl] 
to be prejudicial to the public health, safely oi convenience, he may aHei giving 
notice in writing of his intention to the [Board) refer the mailer lo the 
3 [Central Government] , and, pending the disposal of the rcfereiioe to the 
8[Central Government.] no action shall be taksn on the decision. 

(3) If any Magistrate who is a member ol a Boaid, being present at a 
meeting, dissents from any decision which he considers prejudicial to the public 
health, safety oi convenience, he may. for reasons to be recoided in the nimutes 
and aftei giving notice in willing of hi.s intention to the Ihesideiil, icjjou ihc 
matter lo the Distnct Magistrate ; and the President shall, on ietv.ipl ol sm.h 
notice, direct the suspension of action on the decision toi a pei ind siiflioiLnt lo 
allow of a communication being made to the Dislncl Alagisliaie and ol hi.s 
taking proceedings as provided by sul)-.sccUon (2) 


Power of Officer Com- 
niandiug-in-Chief, the Com- 
mand, on reference under 
section 51 or otherwise 


52 (1) The Officer Commanding-in-Chic‘f, the 

Command, may at any time 4[' '] 


(o) direct that any matter oi any specific proposal other then one wlnoli 
has been referred to the 3[Ccnlral Government) under sub-section (2) ot seitiou 
51 be considered or re-consideied by the [Board] , or 

(5) direct the suspension, for such period as may be slated in the order, 
of action on any decision of a [Board], other than a dccisimi which has been 
referred to him under sub-section (1) of section SI and thereafter cancel the 


Leg Ref. locommcndalion made to him in this hc- 

1 Substituted hy Order in Council, 1937. half by the Officer ('ommaiiding the District 

2 These words were inserted by S. 2 and or -where the Officer Commanding the Dis- 

Sch. I ot the Repeahng and Amending Act, tnct is himself the Olficcr Commanding in- 
1927 fX of 1927) Chief, the Command, for the pinposcs of 

3 Substituted by Order in Council, 1937. this Act, of his oun motion” have bcin 
^ In sub-S. (1) of S. 52, the words “on omitted f \ct VII of 193] ) 

1-19 
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suspension or 1 [after giving the Board a reasonable opportunity of showing^ 
cause only such diiection should not be made] dij ect that the decisjon shall 
not be carried into effect or that it shall be earned into effect with such modi- 
fications as he may specify. 

(2) When any decision of a Board has been refeired to him under sub- 
section (1) of section 51, the Officer Commanding-m-Chief the Command, may, 
by Older in writing,— 

(а) cancel the order given by the President directing the suspension of 
action; or 

(б) extent the duration of the order for such period as he thinks fit : or 

i[(cj after giving the Board a reasonable opportunity of shovong cause 

why such direction should not be made, diiect that the decision ‘.hall not be 
carried into effect or that it shall be earned into effect by the Boanl with such 
modifications as he may specify.] 

53. When any decision of a [Board] has been refen ed to the [Central 

Government] under sub-scction (2) of section 51, 
Powers of Local Govern- the 2 [Central Government] mav. after consulting 
undei°sectionir^"*^^ ^ Officer Commanding-in-Chict . the Command, by 

Older in writing,— 

(a) direct that no action be taken on the decision ; or 

(&) direct that the decision be carried into ciicet eithci without modifi- 
cation or with such modifications as it may specify. 

54. (1) If, m the opinion of the ^[Central Government,! any Board is not 
Supersession of Board competent to pei form or persistently makes default 

in the performance of the duties imposed nn iL by or 
under this act or otherwise by law, or exceeds or abuses its powers, the 2| Central 
Government] may, by an order published, together with the stalement of the 
reasons therefor, in the [Official Gazette], declare the Board to bo incompe- 
tent or m default or to have exceeded or abused its poweis, as the case may be, 
and supersede it for such period as maybe specified in the ordci : 

Provided that no Hoard shall be superseded unless a reasonable oppor- 
tunity has been given to it to show cause against the supersession. 

(2) When a Board is superseded by an oidei under sub-section (1)— 

(a) all members of the Board shall, on such date as may be specified in 
the order, vacate their offices as such members but without prejudice to their 
eligibility for election or nomination under clause (c) ; 

(b) during the supersession of the Board, all poweis and duties conferr- 
ed and imposed upon the Board by or under this Act or otherwise by law shall 
be exercised and performed by the 3[Officer Commanding the station | subject 
to such reservation, if any, as the ^[Central Government] may presenbe in this 
behalf and 

(c) before the expiry of the period of supersession elections shall be 
held and nominations made for the purpose of reconstituting the lloaid. 

Validity of proceedings 

, , 55. (1) No act or proceeding of a Board or of 

^^Vahdit} of proceedings, ajjy committee of a Board shall be invalid by leason 
only of the existence of a vacancy in the Board or 

committee. 

(2) No disqualification or defect in the election, nomination or appoint- 
ment of a person acting as the President or a member of a Board or of any 
such committee shall vitiate any act or proceeding of the Board or committee if 

Leg, Ref. s These words were substituted by S'. 14 

1 Inserted and substituted by Act XXIV of the Cantonments (Amendment) Act, 1925 
of 1936. (VIT of 192S). 

* Substituted by Order in Council, 1937. 
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the majority of the persons present at the time of the act being done or the 
proceeding being taken were duly qualified members thereof. 

(,i) Any document or minutes which purport to be the record of the 
proceedings of a Board or of any committee ol a Board shall, if made and 
signed substantially in the manner presciibed for the making and signing of the 
record of such proceedings, be presumed to be a correct rccoid of the proceed- 
ings of a duly convened meeting, held by a duly constituted Board or committee, 
as the case may be, whereof all the members were duly qualified. 

CHAPTER IV. 

Spirituous Liquors and Intoxicating Driigs, 

56. If within a cantonment, or within such limits adjoining a cantonment 
as the l[ Central Government] may, by notification in 
[Official Gwtte], define, any person not subject 
eating drug military or air-force law or any person sub] eel to 

military or air-force law otherwise than as a military 
ofiicer or a soldier knowingly barters, sells or supplies, or ofleis or attempts to 
barter, sell or supply, any spirituous liquor or intoxicating drug to or for the 
use of any soldier or followei or soldier's wife or minor child without the writ- 
ten permission of the 2 [Officer Commanding the station] or of some person 
authorised by the 2 [Officer Commanding the station] to grant such permission, 
he shall be punishable with fine which may extend to one hundred rupees, or 
with imprisonment for a term which may extend to three months, or with both. 

Unauthorised possession 57. If Within a cantonment, or within any limits 
of spirituous liquor defined under section 56,— 

(a) any person subject to military or air-force law otherwise than as a 
military officer or a soldiei , or 

(b) the wife or servant of any such person or of a soldier, has in his or 

her possession, except on behalf of the i| Cential Government! or tor the private 
use of a military officer, more than one quait of any spmluous liquor, other 
than fermented malt-liquor, without the written permission of the 2[Officcr 
Commanding the station] or of some person authoiised 1j> the Com- 

manding the station] to grant such permission, he oi .she shall be puiiishalilc, m 
the case of a first offence, with fine which may extend to lilt) lupies, and' m 
the case of a subsequent offence, with imprisonment for a temi wl/icli may 
extend to thiee month.s, or with fine which may extend to one hundred lupecs. 

58. (1) Any police officci or excise officer may, without an order from a 
, , , Magistrate and without a wan ant, arrest any nerson 

se^Sfa„°/coEauonof ™l>om he finds CDinm.uing an ofTence under section 
things for offences against section 5/, and may seize and detain any spiri- 

the two last foregoing sec- tuous liquor or intoxicating drug in respect of which 
tions such an offence has been committed and any vessels 

or coverings in which the liquor oi drug is contained. 

(2) Where a person accused ot an offence under section 56 has been 
previously convicted of an offence under that section, an officer m charge of a 
police station may, with the written permission of a Magistrate, seize and detain 
any spirituous liquor or intoxicating drug within the cantonment or within any 
limits defined under that section which, at the time of the alleged commission 
of the subsequent offence, belonged to, or was in the possession of, such person. 


Leg Ref. 

1 Substituted by Order in Counal, 1937. 


or ‘'ScllsT. 6 Cr,L.J , 67=9 Bom.L.R. 703 
-^31 B, S23; Servant supplying 


2 These woids were substituted by S. 14 liquor to master is no offence Ilid ■ 
of ffie antonments (Amendment) Act, 1925 “Soldier^, who is 3 A. 214=Oudh Sel ’ 
(Vn of 1925). i/M. 


Sec 56 — Meaning of terms— "Bortsrj" 682 


w oei, 

Cas 104; ^Spirituous liquor," Beer not 
su(^, 7 M.H.C. (App.) 15; “Sentence", 
whipping not proper under the section, Rat. 
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(3) The Couit comiciiiij' a person of an offence under section 5o or 
section 57 may order the confiscation of the whole oi any part of anything seized 
under sub-seclion (1) oi sub-section (2). 

(4) Subject to the provisions of Chapter XUll of the Code of Criminal 
Piocedure, 1898, anything seized under sub-section (1) oi sub-section (2) and 
not confiscated under sub-scclion (3) shall be resloied to the person from 
whom It was taken, 

59. The foregoing piovisions of this Chaptei shall not apply to the sale or 
supplyofanyaiticleingoodraithformedicmalpur- 
Saving of articles sold or ^ medical practitioner, chemist oi iliuegist 

.WM for med.c.n.1 par- (.j, , general „r ^paaal .7. to 

of the i[Ofl5cci Commanding the station j. 

CHAPTER V. 

Taxation 

Im po6 tiion o / Ta vation . 

2[60. (1) The Board may, with the previous sanction of the S-aj I'rovincial 
Government], impose in any cantonnienl anj lax 
General power of taxa- whichunder any enactment fot the I imo being in Voice, 
niay he imposed iii any municipality in the inovincc 
wherein such cantonment is situated: [Proviso omitted by order in Cunncil 
1937] 

(2) Any tax imposed uudei this section shall take efl’eci from ihe dale ol 
Its nolificaliou in the S-af ‘Official Gazette ’] 

Framing of preliminary . When a icsolution has been passed by 

proposals the hoax d proposing to impose a tax iiiidi'i .S GO, 

the Board shall m the manner prcsciibed in S. 2=i=i 
publish a notice specifying— 

(a) the tax which it is proposed to impose; 

(b) the persons or classes of persons to be made liable and ihc <lcscni)- 
tion of the propeity or other taxable thing or circumstances in rcspcit ot which 
they are to be made liable ; and 

(c) the rale at which the tax i.s to be levied, 

62 . ( 1 ) Any inhabitant of the cantonment may, within thnty days fimn 

Obirctrom and *=poaal iSe Cr?n„“n?- 
tliereof. objection in writing to all oi any of 

1-he proposals contained therein and the Hoard shall 
rSSn°^^^^ consideration and pass orders thei eon by special 

. ,.hhcU decides to modify its proposals or any of them, it shall 

modified proposals in the manner provided by S. 61 indicating 
that the proposals are in modification of the proposals previously published , 
sub-section (1) of this section shalUpply to such modified 

(3) When the Board has finally settled the Dronosali; ii ‘jiibtnif 
them along with the injections, if any, made in connection therewith to the Pro 
yrngGovernment through the Officer Commanding-in-C hict. Xc— 

1 These words wfi^ ^SLtitutcd by S 14 Ss’ 61 To 63 b^ATt XXTV 

® New S 60 substituted fnr nW <? fs\ 60.-^antonment~Coiiunittec em- 

y Act XXIV of 1936 * ^ powered lo levy tax on water — Tax cannot 


-I 7 awwoLicutcu Aur uiu a* O' 

by Act XXIV of 1936 

Substituted by Order m Council, 1937 


. let*. 

be increased or varied without sanction from 
the Government 20 S.L.R 325=92 I,C. 
361—1926 Sind 130, 
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63. The i[ Provincial Government] may authoiise the Board to impose the 
Imposinon of tax. either in the original form or, if any objection has 

been submitted, in that form or any such modified 

form as It thinks fit.’'] 

Defimtion of "aonual . 

;aiue.’'’ value means — 

(a) in the case of railway stations, hotels, colleges, schools, hospitals* 
factories and any other buildings which a [ Board ] decides to assess under 
this clause, one-twentieth of the sum obtained by adding the estimated present 
cost of erecting the building to the estimated value of the land appertaining 
thereto, and 

(b) in the case of a building or land not assessed under clause (a), the 
gross annual rent foi which such building (exclusive of furniture or machinery 
theiein) or such land is actually let or, where the building or land is not lei or 
in the opinion of the [Board] is let for a sum less than its fair letting value, 
might reasonably be expected to let from year to year : 

Provided that, where the annual value of any building is, by reason of 
exceptional circumstances, in the opinion of the [Board] excessive if calculated 
in the aforesaid manner, the [Board] may fix the annual value at any less 
amount which appears to it to be just. 

65 (1) Save as otherwise expressly provided in the notification imposing 

the tax, every lax ia[assessed] on the annual value of 
Incidence of taxation buildings or lands or of both shall be leviable prima- 
rily upon the actual occuptei of the property upon which the said tax is asses- 
sed, if he IS the owner of the buildings or lands of holds ihcni on a building or 
other lease 3 [granted by oi on behalf of the Crown ur] the | BuaidJ or on a 
building lease from any person 

(2) In any other case, the tax shall be piimanly levialde as lollows, 
namely •— 

(a) if the piopeity is let, upon the lessor, 

(b) if the property is sub-let, upon the supeiior lessor , 

(c) if the property is unlet, upon the person in whom the right to let the 
same vests 

(3) On failure to recover any sum due on account oJ siiili tax lioiii ilie 
peison primarily liable, there may be recovered fiuni the occupiei of an} jmil 
of the buildings or lands in lespccl of which the lax is due such poition of the 
sum due as bears to the whole amount due the same ratio which the rent 
annually payable by such occupier bears to the aggiegate amount of rent so 
payable in respect of the whole of the said buildings or lauds, oi to the aggre- 
gate amount of the letting value thereof, if any, slated in the authenticated 
assessment list. 

(4) An occupier who makes any payment for which he is not pnmai ily 
liable under this section shall, in the absence of any contiacl to the conlray, he 
entitled to be reimbursed by the peison primarily liable for the payment, and, if 
sp entitled, may deduct the amount so paid from the aninunt ul any lent from 
time to time becoming due from him to such peison. 


Assessment Ltsl. 

66, When a tax 3 [assessed] on the annual value of buildings or lauds or 
both is imposed, the [Board] shall cause an assessment 
list of all buildings or lauds m the cantonment, or of 


Assessment list 


Leg Ref. 

^ Substituted by Order in Council, 1937 
This word was mseited bj S, 7 of the 
Cantonments (Amendment) Act, 1927 
(XXVI of 1927). 


a Substituted bj Act XXIV of 1936 and 
Order in Council, 1937. 

® This word was inserted by S. 8 of the 
Cantonments (Amendment) Act, 1927 
(XXVI of 1927). 
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both, as the case may be, to be prepared in such forml as the [Piovincia 
Government] may by rule presciibe. 

67. When the assessment list has been piepared, the [Boaid ) shall gjv( 

public notice thereof, and of the place wheie the lis 
Publication of assessment qj. ^ copy thereof may be inspected, and eveiy persot 
claiming to be the owner, lessee or ocoupiei of anj 
property included in the list, and any authorised agent of such person, shal 
be at liberty to inspect the list and to make extracts therefrom 1 ree of charge. 

68. (1) The [Board] shall, at the same tunc, give public notice of 

a date, not less than one month thereafter 
Revision of assessment proceed to considei the valuations and 

assessments entered in the assessment list, and, in all 
cases in which any property is for the fii st time assessed nr the assessment is 
incie'ased, it shall also give written notice theieof to the ownei and to anj lessee 
or occupier of the property. 

(2) Any objection to a valuation or asses.sment shall be made in writing 
to the [Board] before the date fixed in the notice, and shall .state in what 
respect the valuation or assessment is disputed, and all objections so made 
shall be recorded m a register to be kept for the purpose by the { Board], 

(3) The objections shall be Inquired into and investigated, and the 
persons making them shall be allowed an opportunity of being heaid either in 
person or by authorised agent, by an Assessment Committee appoiiiieil by the 
[Board]. 

(4) The Assessment Committee shall consist of not less than thiee per* 
^ns, and, 2 [>'' * * ] it shall not be necessary to appoint to the Asse.ssinent 
Committee any member 2 [of the Board]. 

69. (1) When all objections made under section 68 have been disposed 

A,., , , of, and the revision of the valuation and assessment 

nient completed, the assessment list shall he 

authenticated by the signature of the members of the 
Assessment Committee who shall, at the same time, certify that they have con- 
sidered all objections duly made and have amended the list so far as is reijuired 
by their decisions on such objections. 

(2) The assessment list so authenticated shall be deposited m the office 
of the [Board] and shall there be open, free of charge, during office hoiiis to 
all owners, lessees and'occupiers of property comprised therein or the authorised 
agMts of such persons, and a public notice that it is so open shall forthwith be 
published. 

70. Subject to such alteiations as may theieafter be made in the a.sscss- 

Evidentiai provisions of this Chapter and to 

assessment list. ° appeal made thercuntiei, the entries 

. in the assessment list authenticated and deposited as 

provided in section 69 shall be accepted as conclusive evidence — 

(i) for the purpose of assessing any tax imposed under this Act, of the 
annual value or other valuation of all buildings and lands to which such entries 
respectively refer, and 

(ii) for the purposes of any tax imposed on buildings or lands, of the 

rdates^ leviable thereon during the yeai to which such list 

1 tS‘ amend the assessment list at any time— 

of the Can ~~ ~ — — — 

5K-, r ^ Omitted and substituted by Act XXIV 

- New S orm for Shillong Government, of 1936 ^ 

by Act XXlSf«e, 1925, Pt II, p. 904. s Sub-Ss. fl) and fl-a'l hv 

Substiliid by Order m Council, 1937. by Act XXIV of m ^ subsUtuted by 
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(а) by inserting or omitting the name of any person whose name ought 
to have been or ought to be inserted or omitted, or 

(б) by inserting or omitting any property which ought to have been or 
ought to be inserted or omitted, or 

(c) by altering the assessment on any property which has been errone- 
ously valued or assessed through fraud, accident or mistake, whether on the part 
of the Board or of the Assessment Committee or of the assessee, or 

(d) by revaluing or reassessing any property the value of which has been 
increased, or 

(e) in the case of a tax payable by an occupier, by changing the name of 
the occupier: 

Provided that no person shall by reason of any such amendment become 
liable to pay any tax or increase of tax in respect of any period prior to the 
commencement of the year in which the assessment is made’' ; and 

"(1-a) Before making any amendment under sub-section (H the Board 
shall give to any person affected by the amendment notice of not less than one 
month that it proposes to make the amendment.] 

(2j Any person interested in any such amendment may lender an 
objection to the [Board] in wilting before the time fixed m the notice, and 
shall be allowed an opportunity of being heard in support of the same m person 
or by authorised agent. 

72. The [Board] shall prepare a new assessment list at least once in every 

three years, and for this purpose the provisions of 
Preparation of new sections 66 to 71 shall apply in like manner as 
assessmen is , apply for the purpose of the preparation of an 

assessment list for the first time. 

73. (I ) Whenever the title of any person primarily liable for the payment 

of a tax on the annual value of any building oi land lo 
Notice of iransfets or over such building or land is transl erred, the poi- 

son whose title is transferred and the person to whom the same is transferred 
shall, within three months after the execution of the instrument fif transfer or 
after its regisliation, if It is registeied, or after the transfer is cilected, if no 
instrument is executed, give notice ot such transfer to the Executive ( )fliccr 

(2) In the event of the death of any person puniaiil^ liable as aforetiaKl, 
the person on whom the title of the deceased devolves sliall give notice of such 
devolution to the Executive Officei within six months fioni the death of the 
deceased 

(3) The notice to be given undci this section shall be in such foi m as the 
Executive Ofificer may direct, and the transferee or other person on whom the 
title devolves shall, if so lequired, be bound to pioduce licfore the Executive 
Officer any documents evidencing the transfer or devolution. 

(4) Every person who makes a transfer as aforesaid without giving such 
notice to the Executive Officer shall continue liable foi the payment of all taxes 
assessed on the property transferred until he give.s notice oi until the transfer 
has been recoided in the regisleis ot the (Roaid|, but nothing in this .section 
shall be held to affect the liability of the transferee for the paymeni of the said 
tax, 

i[‘'('i) the Executive Officer shall record every transfer on devolution ot 
title notified to him under sub-section ( 1 ) or sub-section (2) in the assessment 
list and other tax registers of the Board.] 

74. (1) If any building is erected or re-erected within the meaning of 

section 179, the owner shall give notice thereof to the 
Notice of erection of Executive Officer within thirty days from the date of 

its completion or occupation, whichever is eailier. 
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(2) Any person tailing to give the notice required b} sub-section (1) 
shall be punishable with fine which niaj extend to fifty rupees or ten times the 
amount of the tax payable on the said building, as erected or re-erect eci, as the 
case may be, m respect of a period of three months, whichever is greater 
Remission and Refund. 

75. If any building is wholly or partly demoliscd or dcstio}ed or other- 

wise deprived of value, the 1 Hoard] nia}, on the 
Demolition, etc., of build- application! [m writing j of the owner 2joi occupier] 
remit or refund such portion of 3[ an\ lax assessed on 
the annual value thereof] as it thinks fit. 

76. In a cantonment 4[ * \ when any building or Iwnd has 

remained vacant and unproductive ol i eni for 5 1 sixty] 
Remission of tax. or more consecutive days 4f | the j fJoard] 

shall remit or refund, as the case may be, such portion of 6[any tax assessed on 
the annual value thereof 4[ : | as may be proportionate I o the nuniiier 

of days during which the said building or land ha.s remained vacant and 
tnproductive of lent. 

77. For the purpose of obtaining a partial icmission oi lefund ot lax, 

the owner of a building composed of .se]).iiale 
aelXeml'Tou'aSif may reqtjcsl Ihc lEuanl], atlhc lipn. of 

buildings assessment of the building, to (tiUei m the assess- 

ment list, in addition to the annual value ol the whole 
building, a note recording in detail the annual value of each separate leneiiienl. 
when any tenement, the annual value of which has been thus sepaiately reeoid- 
ed, has remained vacant and unproductive of rent for 5 {sixty 1 or more ron.secu- 
tivedays4[ * ] suchpoitionof 7[any lax as.sessc(l on the annual value 

ot the whole building] 4 [ * i < j shall be i emitted oi lefuiuled a.s would 
have been remitted or refunded if the tenement had iieon sejiarately assesso'd 

8[77'A.j 7 f No remission or refund under 8 [ ' ], hecliou "fi, oi scc- 

, ,,, tion 77] shall be made unless notice in willing of the 

circSScM^T wVmh the building, land oi tenement hat. become 

remission or refund is cant and unpioduclivc of rent] has Iieeu given to 
claimed. the [Board] and no remission or relmid sliall lake 

effect in respect of any peiiod commenung nime 
than fifteen days before the delivery of such notice. 

78. (1) For the purposes of sections 76 and 77 no building, leiicmeiit or 

of land shall be deemed vacant if mainlamcd as a idea- 
to^e^dwmed vacant ’ sure resort or town or country hoii.se. or he deemed 
unproductive of rent if let to a tenant who has a con- 
tinuing right of occupation theieof, whether he is in actual occupation or not. 

(2) 7 he burden of proving all facts entitling any peisoii to claim relief 
under section /^, or section 76, or section 77 y shall be upon him. 

79. ( l) The owner ot any building, tenement oi land in respect of which 
Notice to be oiven rf ^ ^^^^Jssion or refund of tax has been given under 

every occupation oi vacant ^^^Hon 76 or section 77 shall give notice of the re- 
building or house occupation of such building, nf tenement j or land 

within fi t teen days of such re-occupalioii. 

Leg Ref. 

* Inserted bv * Numbered by S II of the Cruiloiiments 

inserted by Act AXIV of 1936. (Amendment) Act, 1927 (XXVI of 1927). 

of the cLtonmpnf'w A ^ ® The word and fitjure.s '‘section 75” h.ivc 

(Amendment) Act, 1927 been omitted by Act VII of 1931. 

^ ■iVim.tfpTi K, A'.,f vvTTr r in,.; *^^0 wofds “circumstaiiccs m which 


(XXVI of 1927). ' ’ 

* Omitted bj Act XXIV of 1936. 

® Substituted bj Act XXIV of 1936. 

^ These words viere substituted by S 10, 


it IS claimed" the following have been sub- 
stituted, namely, “fact that the building, 
land or tenement has become vacant and 


i.t,« i a. lu, wnQ or renenicnt nas Deconxe vacan 

fKXvft lSS. Art. 1927 imptoducfyc „[ lent" by Art VII of 


(XXVI of 1927). 

These words i\ere subsututed by S, 11, 


“ Inseited by Act 
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(2) Any owner failing to give the notice required by sub-section ( 1 ) 
shall be punishable with fine which shall not be less than twice the amount of 
the lax payable on such building, tenement or land m respect of the period 
during which it has been re-occupied and which may extend to fifty rupees, or 
to ten times the amount of the said tax, whichever sum is greater. 

Charge on Immovable Property. 

80. A tax assessed on the annual value of any building or land shall, sub- 

ject to the prior payment of the land revenue, if any. 
Tax on buildings and land g Government thereon , be a first charge upon 
to tea charge .hereon, (he building or land. 

Octroi, Terminal Tax and Toll. 

81. Eveiy person bringing or receiving any goods, vehicles oi animals 

within the limits of any cantonment in which octroi 
Inspection of imported terminal tax or toll is leviable, shall, when so 
goods, etc requited by an officer duly authorised by the [Board] 

in this behalf, so lar as may be necessary for ascertaining the amount of lax 
chargeable— 

(a) permit that officer to inspect, examine or weigh such goods, vehicles 
or animals ; and 

(b) communicate to that officer any information, and exhibit to him any 
bill, invoice or document of a like nature, which such person may possess relat- 
ing to such goods, vehicles or animals. 

82. (1) Any person who takes or attempts to take past any octroi station 

or any other place appointed within a cantonment for 
Evasion of octroi oi the collection of octroi, teiminal tax or toll any goods, 
ermma tax vehicles or animals, on account of which octroi , termi- 

nal tax or toll IS leviable and thereby evades, or attempts to evade, the payment 
of such octroi, terminal tax or toll, and any person who abets any such evasion 
or attempt at evasion, shall be punishable with fine which may extend eilhei to 
ten times the value of such octioi, terminal tax or toll, or to fifty lupees, which- 
ever IS greater, and which shall not be less than twice the value ot such octroi^ 
teiminal tax or toll, as the case may be. 

(2) In case ol non-payment of any octroi or terminal lax or toll on 
demand, the officer empowered to collect the same may sei/-e any gnods, vehi- 
cles or animals on which the oclioi, terminal tax oi toll is chaigeable rn any 
part 01 number thereof which is of sufficient value to satisfy the demand, l[aiid 
shall give a receipt specifying the items seized. J 

(3) The [BoaidJ after the lapse of five days fioiu the sei/iure, and 
after the issue of a notice in writing to the peison in whu.se possession 
the goods, vehicles or animals were at the time of seizuic, fixing the time 
and place of sale, ma> cause the propeity so seized, oi so much thereof as may 
be necessary, to be sold by auction to satisfy the demand and any expenses occa- 
sioned by the seizure, custody and sale thereof, unless the demand and expenses 
are in the meantime paid . 

Provided that the Executive Officer may, m any case, uidcr that any 
article of a perishable naluic which cannot be kept for five days without seiiou.s 
risk of damage, or which cannot be kept save at a cost which, together with the 
amount of octroi, terminal tax or toll, is likely to exceed its value, shall be sold 
after the lapse of such shorter time as he may, having legard to the naiuie of 
the article, think proper. 

(4) If, at any time before the sale has begun, the person whose property 
has been seized tenders to the Executive Officer the amount of all expenses 
incurred and of the octroi, terminal tax oi toll, the Executive Officer shall 
release the property seized. 

Leg Ref Notes. 

Sec 81 — Liabilitv' to octroi dutj (ii 
1 Added bj. Act XXIV of 1936 goods passing through cantonment. 22 B 

843. 


I~20 
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(5) The surplus, il any, of Ihe sale-proceeds shall be credited to the can- 
tonment fund, and shall, on application made to the [Board] within one }ear 
after the sale, be paid to the person m \vhose_ possession the properly was 
at the lime of seizure, and, it no such application is made, shall be the propeity 
of the [Board]. 

83. It shall be lawful for the [Board] with the previous sanction of 

the 1 [Officer Commanding-in-Chief, the Command, | 
Lease of octroi, terminal ig^se the collection of any octroi, terminal lax 

° ■ or toll for any period not exceeding one year: and 

the lessee and all persons employed by him m the management and collection 
of the octroi, terminal tax or toll shall, m respect theieof, — 

(0) be bound by any orders made by the [Board] for their guidance ; 

(1) have such powers exerciscable by officers or servants of the [Hoard] 
under this Act as the [Board] may confer upon them ; and 

(c) be entitled to the same remedies and be subject to the same rc.sponsi- 
bilities as if they were employed by the [Board] for the management and 
■collection of the octroi, terminal tax or toll, as the case may be: 

Piovided that no article distrained may be sold except undei the orders 
of the [Board]. 

Appeals. 

84. (1) An appeal against the assessment or levy of, or against the lefu- 

sallo refund, any tax under thus Act .shall lie to the 
^Appeals against assess- District Magisliate or to such othci officer a.s may he 
empowered by the Central Coveinnientj in this 

behalf: 

Provided that, 3 [ ’i t the person to whom the appeal would 
ordinarily lie is, or was when the tax was imposed, a mcmlier of the Board, the 
appeal shall lie to the Commissioner of the Division, or, in a province where 
there are no Commissioneis, to the District Judge. 

,(2) If, on the hearing of an appeal under this section, any question as to 
the liability to, or the principle of assessment of, a tax arises on whidi the 
officer hearing the appeal entertains reasonable doubt, he may, eithei of his own 
motion or on the application of the appellant, draw up a stalemeiit of the la(ds 
of the case and the point on which doubt is entertained, and refer the statement 
with his own opinion on the point for the decision of the High Court, 

(_3) On a reference being made under sub-section (2), the .sulisequent 
proceedings in the case shall be, as nearly as may be, m confoimity vvitli the 
rules relating to references to the High Court contained in Order XLVJ of the 
Pirst Schedule to the Code of Civil Procedure, 1908. 

^ , 85. In every appeal the costs shall be in the dis- 

Costs of appeal. cretion of the officer hearing the appeal. 

86. If the [Board] fails to pay any costs awarded to an appellant 
_ ^ . P within ten days after the date ol the order lor 

IBoSdr^^ payment thereof, the officer awarding the costs 

may order the person having the custody of ihe 
balance of the cantonment fund to pay the amount 


Leg. Ref. 

1 These words were substituted by S, 2 
of the Cantonments (Amendment) Act, 
1926 (XXXV of 1926). 

2 Substituted by Order in Council, 1937. 

3 Omitted by Act XXIV of 1936. 

Notes. 

Secs. 84 and 88. — The jurisdiction of 


the Civil Court is excluded in all mattcis 
relating to any valuation, assessment, liability 
to assessment or taxation by a Cantonment 
Board And if a decree is passed granting 
an injunction against the Board in respect 
of any such matter, it is wholly v/ithout 
jurisdiction and ultra vires and cannot be 
put into execution. 144 I.C. 1016=193.3 
A L.J. 162=1933 A. 163. 
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Conditions of right to 87. No appeal shall be heard or determined 
appeal. under this Chapter unless — 

(a) the appeal is, in the case of a tax assessed on the annual value of 
buildings or lands or both, brought within thirty days next after the dale of the 
authentication of the assessment list under section 69 (exclusive of the time 
requisite for obtaining a copy of the relevant entries therein), or, as the case 
may be, within thirty days of the date on which an amendment is finally made 
under section 71, and, in the case of any other tax. within thirty days next after 
the date of the receipt of the notice of assessment or of alteration of assessment 
or, if no notice has been given, within thirty days next after the date of the 
presentation of the fiist bill in respect thereof . 

Provided that an appeal may be admitted after the cxpiiation of the 
period prescribed therefor by this section if the appellant satisfies the Court 
before whom the appeal is preferred that he had sufficient cause for not pre- 
ferring it within that period ; 

(b) the amount, if any, in dispute in the appeal has been deposited by 
the appellant in the office of the [Board]. 

„ , , „ ^ 88. The order of an appellate authority con- 

appellate setting aside or modifying an order in res- 

pect of any valuation or assessment or liability to 
assessment or taxation shall be final : 

Piovided that it shall be lawful for the appellate authority, upon appli- 
cation or on Its own motion, to review any order passed by it in appeal if 
application in this behalf is made within three months from the date of the 
original order. 

Payment and Recovery of Taxes. 

C9. Save as otherwise expressly provided under this Act, any lax imposed 
, under the provisions of this Act shall be payable on 
mentoViaxS^”"*^ such dates and in such instalments, if any, as the 

[Board] may, by public notice, direct. 

90. (1) When any tax has become due, the Executive Officer shall cause 

„ ^ ^ „ to be presented to the person liable for the payment 

Presentation of btll Pj ^ yj, 

(2) Ever) such bill shall specify the particuUis of the tax and the 
period for which the charge is made. 

91. (1) If the amount of the tax for which any bill ha.s been presented is 

e, , not paid to the [P>oardj wilhin thirty days fiom 

oiceo eman . presentation thereof, the Executive Officei may 

cause to be served upon the person liable for the payment of the same a notice 
of demand in the foim set forth m Schedule I 

(2) For every notice of demand which the Executive Officer causes to 
be served on any person under this section, a fee of such amount, not exceeding 
one rupee, as shall m each case be fixed by the Executive Officer, shall be pay 
able by the said person and shall be included in the costs of recovery. 

92. (1) If the person liable to the payment of any tax does not, within 

Recovery of tax thirty days from the service of the notice of demand, 

pay the amount due, or show sufficient cause for non- 
payment of the same to the satisfaction of the Executive Officer, such sum, 
with all costs ol recovery, may be recovered under a wan ant, issued in the 
form set forth m Schedule II, by distress and sale of the moveable pi operty 
of the detaulter; 

Provided, that the Executive Officer shall not recover any sum the 
liability for which has been remitted on appeal under this Chapter. 


Notes . 

Sec. 88.— See 144 LC. 1016=1933 A. 


163 cited under S. 84, supra. 
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(2) Every wan an I iS‘;ucJ under this section shall be signed h) ihe 
Executive Officer. 

93. (1) It shall be lawful foi any servant of the IBoaidj to whom a 
wan ant issued under section 92 is addiesscd to 
disLiain, wherever ii may be found i[in the 
Cantonment] any moveable propcity of ijoi standing timber, gniwuig ciops 
or grass belonging to] the peison therein named as defaulter, subject to the 
following conditions, exceptions and exemptions, namely. — 

(a) the following property shall not be distrained; — 

(i) the necessary wearing apparel and bedding of the dcfaultei , his 
wife and children, 

(li) tools of artisans, 

(in) books of account, or 

(iv) when the defaulter is an agriculturist, his implemenl.s of husbandly, 
seed-grain and such cattle as may be necessary to enable the defaulter to 
eainhis livelihood, 

(b) the distress shall not be excessive, that is to Ihepioperty dis- 
trained shall be as neaily as possible equal in value to the amount recoverable 
under the wairant, and if any propeily has been distramo<l w Inch, in the 
opinion of the Executive Officer, should not have been distiained, it shall foith- 
with be returned. 

(2j The person charged with the execution of a wan aiU of (listie.s*! 
shall foithwith make an inventory of the pioperly which he sei/c.s under such 
warrant, and shall, at the same time, give a written notice in the form set forth 
in Schedule II [ to the person m possession thereof at the lime ol sci/uie that 
the said property will bo sold as therein mentioned 


94. ( I ) When the property seized is subject to speedy and nalural fleca) , 
Disposal of ojyhe" expense o( keeping, t in atsimly .s, ^vho.J 

property. added to the amount to be recovered, likely to exc< ed 

its value, the Executive Officer shall give notice to 
the person in whose possession the property was at the tune of seizuic that 
it will be sold at once, and shall sell it accordingly by public uuclion unles'' 
the amount mentioned m the warrant is foithwith paid. 

(2) If the warrant is not m the meantime suspended by the b’xi‘cmive 
Officer, nr discharged, the property seized shall, after the expiry of llie peiiod 
named m the notice served under sub-scclion (2) of section 93, be sold by pub- 
lic auction by order of the Executive Officer. 


(.5) The surplus of the sale-proceeds, if any, shall forthwith be credited 
to the cantonment fund, and notice of such credit shall be given at the same 
time to the person from whose possession the property was lakcn, and, if the 
same is claimed by written application to the [Board] within one year iiom the 
date of the notice, a refund thereof shall be made to such person. Any surplus 
not claimed within one year as aforesaid shall be the prcpeity of [Hoaicl] 

(4) For every distraint made under this Chapter a tee of such amount, 
not exceeding one rupee, as shall m each case be fixed by the Executive Ofiicei 
shall be charged, and the said fee shall be included m the costs of recovery. 

95 (1) If the Executive Officer has reason to believe that any pei soil' 

Recovery from a person sum is due 2 [or is about to liccome 

about to leave cantonment ^^^] 0" account of any lax is about to remove fiom 
fhe cantonment, he may direct the immediate pay- 
ment by such person of the sum so due or about to become due, and cause a 
bill for the same to be served on such person. 


Leg Ref. 

1 Inseited by Act XXIV of 1936. 


2 Inserted by Act VIII of 1930. 
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(2) If, on the service of such bill, such person does not forthwith pay 
the sum so due or about to become due, the amount shall be leviable by distress 
and sale in the manner hereinbefore provided m this Chapter, except that it 
shall not be necessary to serve upon the defaulter any notice of demand and the 
warrant for distress and sale may be issued and executed without any delay. 

96 Instead of proceeding against a defaulter by distress and sale as here- 
inbefore provided in this Chapter, or after a defaulter 
Power to institute suit ^een so proceeded against unsuccessfully or with 
or recovery. partial success, any sum due or the balance of 

any sum due, as the case may be, from such deiaultcr on account uf a tax may 
be recovered from him by a suit in any Court of competent jurisdiction. 

Special Provisions relating to Ta.vation. 

97. Every [Board] shall be deemed to be a 
Power to prohibit or Municipal Committee for the purposes of the 
exempt from taet™ Municipal Taxation Act, 1881. 

98. A [ Board] may make special provision for the cleansing of 

any factoiy, hotel, dub or group of buildings or 
Power to make special for any one purpose and under one 

In eSam management, and may fix a special late and the dates 

and other conditions for periodical payment thereof, 
which shall be determined by a written agreement with the person liable for the 
payment of the conservancy or scavenging lax m respect of such factory, hotel, 
club 01 group of buildings or lands: 

Provided that, in fixing the amount, proper legarcl shall be had to the 
probable cost to the [Board] of the services to he rendeicd. 

99. (1) When, in pursuance of section 98, a |Boaid| has 

fixed a special rate for the cleansing of any factor). 
Exemption in the case of hotel, club oi group of buildings oi lands, such pie- 
mises shall be exempted from the pa\nientOi any 
conservancy or scavenging lax imposed in the Cantonment 

(/) The following buildings and lands shall be exempt from an) lax 
on propert), namely— 

(a) places set apail foi public worship and eitliei aeliuilly so used or 
used for no other purpose; 

(b) buildings used for educational purposes and jiublic lihianct., pla)- 
grounds and dharmsalas which are open to the public and from which no 
income is derived , 

{c) hospitals and dispensaries maintained wholi) by chanlable contribu- 
tions ; 

[d) burning and burial grounds, not being the property of i [the Ciown ] 
ora [Board] which arc controlled undet the provisions of this Act; 

{e) buildings or lands vested m a [Bnaid] ; and 

If ) any buildings or lands, used or acquired for the public service oi foi 
any public purpose, which are the properly of, iJ|the Ciown] oi in the occupa- 
tion of, l[the Central or any Provincial Govenimcnl]. 

3[99-A. i[The Central Government] may, by notification in the ^ lOflicial 
Gazette], exempt, either wholly or m pail from the 
t^^eneral power of exemp- payment of any tax imposed under this Act, any per- 
son or class of peisons or any pioperty or goods or 
class of property or goods 4 [ =• +]]. 


Leg Ref, f XXXV of 1926) . 

' Substituted by Order m Council, 1937, * In S. 99-\ the words “bcloiiRinp to the 

- Inserted by Order in Council, 19^ Secretary of State foi India in Council’’ 
'■ This section was inserted by S. 7 of have been omitted (Ad VI I of 1931 ) 

the Cantonments (Amendment) Act, 1926 
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100. A [Boatd] may c^rcmpl, f.n a period not exceeding one ycai ala 

time fioiii the payment of ati) tax or any pnition of a 
Exemption of poor pci- impoficd under this Act, an) peison who is in its 
opinion by icason of poverty unable to pay the same, 

101. (1) A (Boaid] may, with the pievious sanction of the lifXficcr 

Commandmg-in-Chief, the Command], allow any 
Composition person to compound for an> tax. 

( 2 ) Every sum due by reason of the compo.sition of a tax undei .‘•uh- 
section ( 1 ) shall be recoverable as il itweie a tax. 

102 . A [Board] may write off any sum due on account of any tax Zfor 

rate] or of the costs of recovering any tax 2 f or rate] 
Irrecoverable debts jf 3 ^.}^ opinion, irrecover able ; 

2 [Provided that, where the sum wiitten off in favour of anyone pei.son 
exceeds fifty rupees, the sanction of the Officci Comtnanding-iu-Cihief, the Com- 
mand, shall be first obtained.] 

103. (1) The Executive Officer may, by written notice, call upon any 

inhabitant of the cantonment to finni.sh such infor- 
liabihtv^**°" disclose as may be necessaiy for the piiipir'^e of a.scei- 

taimng— 

(а) whether such mhabitaiit is liable to pay any tax imposed undei this 
Act; 

(б) at what amount he should be assessed; or 

(c) the annual value of the building or land which he occupies and the 
name and address of the owner or lessee thereof 

(2) If any pel son, when called upon under sub-scctioi) (1) to funu.sh 
information, neglects to furnish it or lurni.shes information which is not Hue to 
the best of his knowledge or belief, he shall be punishable with line whicli may 
extend to one hundred rupees. 

104. No assessment and no charge or demand on account rff any tax or fee 

r * . , shall be impeached or affcclerl by jea.soii onh of any 

affwSSy mistake m the name of any person liable to pay such 

tax or fee, or in the description of any property or 
thing, or any mistake in the amount of the assessment, charge or demand, if the 
directions contained in this Act and the rules and bye-laws made thereundei 
have in substance and effect been complied with; but any poison who sustains 
any special damage by reason of any such mistake shall be enmleil to lecove: 
compensation foi the same by suit in a Court of competent jurisdiction, 

1C5. No distress levied under this Chapter shall be deemed unlawful, nor 
Distraint not to he person making the same be deemed a ties- 

by reason of immaterial Passer, on account only of any defect of foiin in the 
defect. notice of demand, warrant of distress or other proceed- 

j ing relating thereto , nor shall any such person be 

trespasser ab wUio on account of any irregulaiily afterwaids commit' 

1 « ’i who sustains any special damage liy reason of any 

such irregularity shall be entitled to recover compensation for the same by suit 
in a Court of competent jurisdiction. 

CHAPTER VI. 

Cantonment Fund and Property. 

Cantonment Fund. 

106. Thei e shall be formed for every cantonment a cantonment fund, and 
Cantonment fund there shall be placed to the credit thereof the follow- 

^ ing sums, namely 


Leg. Ref. 

‘ These words were substituted by S. 2. 


Act XXXV of 1926. 

» Inserted by Act XXIV of 1936. 
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(а) the balance, if any, of the cantonment fund formed for the canton^ 
ment under the Cantonments Act, 1910, 

(б) all sums leceived by or on behalf of the [Board]. 

![★ » * I-]. 

107. ( I ) ) Where in or near a cantonment there is a Government treasury 

„ ^ ^ or sub-treasury, or a branch of the Imperial Bank of 

cantonment India, the cantonment fund shall be kept in such 
" ■ treasury, sub-treasury or bank, as the case may be. 

(2) Where there is no such treasury, sub-treasury or bank, the canton- 
ment fund may be deposited with any bank to which the Government treasury 
business has been entrusted, and, in the absence of such a bank, with any banker 
or person acting as a banker who has given such security for the safe custody 
of the fund and the payment on demand of the funds so deposited as the 
2 [Central Government] may in each case direct. 

8[(v3) A Cantonment Authority may, from time to time, with the 
previous sanction of the ^[officer commanding in chief, the command] invest 
any portion of its cantonment fund in securities of the Government of India or 
in such other securities, including fixed deposits in banks, as the 8 [Central 
Government] may approve in this behalf, and may dispose of such investments 
or vary them for others of a like nature ] 

(-1) The income resulting from any fixed deposit or from any such 
secuiity as is referred to m sub-section (3) or fiom the proceeds of the sale of 
any such security shall be credited to the cantonment fund 
Properiy. 

108. Subject to any special reservation made by the 2 [Central Govern- 

ment] 5[-*' ^1 all property of the natuie herein- 

Froperty gedion specified which has been acquired 

or provided or is maintained by a [Board] shall vest m and belong to that 
[Board], and shall be under its direction, management and control, that is 
to say,— 

(o) all markets, slaughter-houses, manure and nightsoil depots, and 
buildings of every description; 

(6) all water-works lor the supply, storage or distiibution of water for 
public purposes and all bridges buildings, engines, materials, and things con- 
nected theicwilh or appertaining theieto, 

(c) all sewers, diains, culverts and water-courses, and all works, 
materials and things appertaining thereto; 

(d) all dust, dirt, dung, ashes, refuse, animal matter, filth and rubbish 
of eveiy kind, and dead bodies of animals collected by the [Board] fiom the 
streets, houses, privies, sewers, cess-pools or elsewhere, or deposited in places 
appointed by the [Board] for such purpose ; 

{e) all lamps and lamp-posts and apparatus connected therewith or 
appertaining thereto; 

(/) all land or othei property tiansferred to the [Boaid] 2 [by the 
Central or a Provincial Government] or by gift, purchase or otherwise for local 
public purposes; and 

(gr) all streets and the pavements, stones and other mateiials thereof, and 
also all trees, erections, materials, implements, and things existing on or apper- 
taining to stieets. 

109. The cantonment fund and all property vested in a [Board] 

shall be applied for the purposes, whether 
Application of canton- express or implied, for which, by or under this Act 
ment fund and property. or any other law for the time being in force, powers 

Leg Ref S. 12 of the Cantonments (Amendment) 

1 Cl (c) omitted by Order in Council, Act, 1927 (XXVI of 1927). 

1937 * Substituted by Act XXIV of 1930 

‘ Substituted by Order in Council, 1937. ® Omitted by Order in Council, 1937. 

3 This section was substituted by 
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are conferred or (IulIc.! in obhgalions arc imposed upon the [ Hoard): 

Provided thdi ihc J Hoard) shall noL incur any expendituic for aaimriiiM 
or renting land be) oiu! the limits of the canloninent or toi ooiLstructing any 
work beyond such limits except— 

(a) with )he sanction of the i[Ccntral Government] and 
(&j on such terms and conditions as the i[Ccnlral Government] tiiay 
impose ' 

Provided, further, that prionty shall be given in the order hereinafter set 
forth to the following liabilities and obligations of a ) Hoard [, that is to say, — 
(o) to the liabilities and obligations arising from a trust legall) imijo«od 
upon or accepted by the f Board] ; 

(fc) to the repayment of, and the payment of inteicst on, an\ luan 
incurred under the provisions ot the Local Authorities l.oaiis \et. HMd , 

(c) to the payment of establishment charges; 

(d) to the payment of such expenses on account of pauper lunatics s-ent 
from the cantonment to public lunatic asylums and mental hospitals as the 
i)Provincial Government) directs the [Board] to pay, and 

(e) to the payment of any sura the payment ot which is txpicssl) le- 
quired by the provisions of this Actor any inle or bye-law made tlieieumler, 

110. When there is any hindrance to the peimaueiit oi tempoi arv ricquisi- 
tion upon payment of any land icquiied li\ a 
[Board] for the purposes of this; Acl. the 
^ ^ 1 [Central Government] may, at the reiiuesi of the 

[Board] 1 [procure the acquisition thereof ] under the piovisions of llu* Land 
Acquisition Act, 1894, and, on payment by IhefBoaicl) of the compensation 
awarded under that Act and of the charges incurred by the Government in 
connection with the proceedings, the land shall vest in the ]Hoaid] 

Powei to make rules ijCentral Goveiniiienl) may make 

regarding cantonment fund rules2 consistent with thi.s Act to pi ovule foi .'ill or 
and property. any of the following malleis, namely;"- 

(o) the conditions on which property may be acquiied by [Hoards] oi 
on which property vested in a [Board] may be transfcired by sale, mojtgage, 
lease, exchanged otherwise; and 

(b) any other matter 1 elating to the cantonment fund or cantonment 
property in respect of which no provision or insufficient piovision is made by 
or under this Act, and provision is, m the opinion of the ilCeiilral Goverii- 
ment,] necessary. 


CHAPTER VIT. 


Contracts. 


Contracts by whom to be 
executed. 


112. Subject to the provisions of this Chapter, 
eveiy [Board] shall be competent to enter into and 
perform any contract necessary foi the jiuiposes of 
this Act. 


Sanction 113 . ( 1 ) Every contract- 

(c) for which budget provision does not exist, or 

(&) which involves a value or amount exceeding one hundred rupees, 
shall require the sanction of the [Board]. 


Leg Ref. 

^ Substituted by Older m Council, 1937 


2 Fnr such nile^, su' Crn R. and 0., 
\ ol V, p. 467. 
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(2) Every contract other than a contract such as is referred to m sub- 
section (1) shall be sanctioned by the [Board] or by the executive Officer on 
behalf of the [Board]. 

114. (1) Every contract made by or on behalf of a [Board], the 
_ , value or amount of which exceeds fifty lupees, 

Exccuhon of contracts. writing, and every such contract shall 

i[* * *] be signed by two members, of whom the President or the Vice- 

President shall be one, and be countersigned by the Executive Officer and be 
sealed ‘with the common seal of the Board, or l[ ** * '*'] 

Provided that, i['^ ' *] the Executive Officer may in a case of 

urgency, with the previous sanction of the Pi esident of the Board, execute on 
behalf of the Board any contract the value or amount of which does not exceed 
two hundred rupees. 

(2) Where an Executive Officer executes a contract on behalf of a Board 
under sub-section (1) , he shall submit a report of his action and of the reasons 
therefor to the Board at its next meeting. 

115. If any contract is executed by or on behalf 
Contracts improperly g [Board] Otherwise than in conformity with the 

on'a'fRoaid] binding provisions of this Chapter, it shall not be binding on 
^ the [Board]. 

chapter VJII. 

Duties and Discretionary Functions of [Boards]. 

116. It shall be the duty of every [Boaid]. so 

Duties of [BoardJ. far as the funds at Us disposal permit, to make 

reasonable provision within the cantonment for — 

(a) lighting stiects and other public places , 

(b) wateiing streets and other public places . 

(c) cleansing streets, public places and drains, abating nuisances and 
removing noxious vegetation ; 

(d) regulating offensive, dangerous or obnoxious trades, callings and 
practices ; 

(e) removing, on the ground of public safety, health or convenience, 
undesirable obstructions and projections in streets and other public places , 

(/) securing or removing dangerous buildings and places, 

(g) acquiring, maintaining, changing and regulating places for the 
disposal of the dead ; 

{h) constructing, altering and maintaining streets, culverts, markets, 
slaughter-houses, latrines, privies, urinals, drains, drainage works and sewerage 
works ; 

(i) planting and maintaining trees on road sides and other public places ; 

(;) providing or arranging lor a sufficient supply of pure and wholesome 
water, where such supply does not exist, guarding from pollution water used for 
human consumption, and preventing polluted water from being so used, 

(k) rcgistei mg births and deaths, 

(l) establishing and maintaining a system of public vaccination ; 

(ot) establishing and matnlaimng or supporting public hospitals and 
dispensaries, and providing public medical relief ; 

(») establishing and maintaining 2 [or assisting] primary schools; 

(o) tendering assistance in extinguishing fires, and protecting life and 
property when fires occur; 

(p) maintaining and developing the value of property vested in, ur 
entrusted to the management of, the [Board] ; and 


Leg Ref. 

^ Omitted by Act XXIV of 1936. 
1-21 


, 3 Inserted by Act XXIV of 1936 
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(q) fulfilling any ol-her obligation imposed upon it by or under this Act 
or any other law for the time being in force. 

1 [116-A. A [Board] may, subject to any conditions imposed by 
tlie i-a[ Central Government] manage any pioperty 
Power to manage pro- entiusted to its management by the l -a [Central 
Government] on such terms as to the sharing of lents 
and profits accruing from such properly as may be determined by the lule made 
under section 280.] 

Discretionaiy functions 117. A [Board] may, within the cantonment, 
of [Board] make provision for— 

(0) laying out in areas, whether previously built upon or not, new 
streets, and acquiring land tor that puipose and for the construction of 
Duildings, and compounds of buildings, to abut on such streets; 

(b) constructing, establishing or maintaining public parks, gardens, 
offices, dailies, bathing or washing places, drinking fountains, tanks, wells and 
other works of public utility ; 

(c) reclaiming unhealthy localities ; 

(d) furthering educational objects by measures other than the establish- 
ment and maintenance of primary schools, 

(e) taking a census and granting rewards for information which may 
tend to secure the correct registration of vital statistics ; 

(/) making a survey , 

(g) giving relief on the occurrence of local epidemics by the establish- 
ment or maintenance of relief works or otherwise; 

(h) securing or assisting to secure suitable places for the carrying on 
of any offensive, dangerous or obnoxious trade, calling or occupation , 

(1) establishing and maintaining a farm or other place for the disposal 
of sewage; 

(/) constructing, subsidising or guaranteeing tramways or other means 
of locomotion, and electric lighting or electric power works , 

(fe) adopting any measure, other than a measure specified in section 116 
or in the foregoing provisions of this section, likely to promote the safely, 
health or convenience of the inhabitants of the cantonment ; or 

(/) the doing of anything on which expenditure is declared by the 
i-a [Provincial Government], or by the [Board], with the sanction of the 
i-a [Provincial Government] to be an appropriate charge on the cantonment 


Power of expenditure for 
educational purposes out- 
side the cantonment. 


2 [U7-A. A [Board] may make provision for 
educational objects outside the cantonment if it is 
satisfied that the interests of the residents of the 
cantonment will be served thereby.] 

CHAPTER IX. 


Public Safety and Suppression of Nuisances. 
General Nuisances. 

Penalty for causing 

uisances. 118. (1) Whoever— 


(a) in any street or other public place within a cantonment— 


Leg Ref. 

^ This .section was inserted by S. 6 of the 
Cantonments (Amendment) Act, 1925 (VII 
of 1925). 

Substituted by Order in Council, 1937 
2 This section was inserted by S. 8 of the 
Cantonments (Amendment) Act, 1926 
(XXXV of 1926). 


Notes. 

Sec. 118 (1) (a) (iii): Ingkedients. — 
The giving of offence by the exposure of 
the person is not a necessary ingredient of 
the offence under S. 118 (1) (o) (fii). 
The offence is complete if the exposure is 
"wilful or indecent" and in a public place. 
27 Cr.L.J. 107=1926 A. 263. 
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(i) IS drunk and disorderly or drunk and incapable of taking care of 
imself : or 

(ii) uses any threatening, abusive or insulting words, or behaves in a 
ireatening or insulting manner with intent to provoke a breach of the peace, 
r whereby a breach of the peace is likely to be occasioned ; or 

(iii) eases himself or wilfully or indecenty exposes his person; or 

(iv) loiters, or begs importunately, for alms ; or 

(v) exposes or exhibits, with the object of exciting charity, any defor- 
lity or disease or any offensive sore or wound, or 

(vi) carries meat exposed to public view : or 

(vii) is found gaming; or 

(viii) pickets animals, or collects carts; or 

(ix) being engaged in the removal of mght-soil or other offensive matter 
r rubbish, wilfully or negligently permits any portion thereof to spil or fall, or 
eglects to sweep away or otherwise effectually to remove any portion thereof 
/hich may spil or fall in such street or place; or 

(x) without proper authority affixes upon any building, monument, post, 
/all, fence, tree or other thing, any bill, notice or other document ; or 

(xi) without proper authority defaces or writes upon or otherwise raaiks 
ny building, monument, post, wall, fence, tree or other thing, or 

(xii) without proper authority removes, dcstioys, defaces or otherwise 
bliterates any notice or other document put up or exhibited under this Act ; or 

(xiii) without proper authority displaces, damages, or makes any allera- 
ion in, or otherwise interferes with, the pavement, gutter, storm water-drain, 
lags or other materials of any such street, or any lamp, bracket, diiection-posl, 
lydrant or water-pipe maintained by the [Board] in any such street or public 
ilace, or extinguishes a public light ; or 

(xiv) carries any corpse not decentl) covered or without taking due pre- 
:autions to prevent risk of infection or injury to the public health or annoyance 
0 passers-by or to persons dwelling in the neighbourhood ; or 

(xv) carries night-soil or other offensive matter or rubbish at any hour 
Drohibited by the [Board] by public notice, or in any pattein of carl oi lecep- 
.acle which has not been approved for the purpose by the [Board], or fails 
dose such cart or receptacle when in use, or 

(b) carries night-soil or other offensive matter oi rubbish along any 
oute in contiavention of any prohibition made in this behalf by the f Boatd | b> 
Dublic notice; or 

(c) deposits, or causes or permits to be deposited, earth or materials of 
my description, or any offensive matter or rubbish, in any place not intended 
for the purpose in any street or other public place or waste or unoccupied land 
jnder the management of the [Board] ; or 

(d) having charge of a corpse fails to bury, burn or otherwise, lawfully 
dispose of the same within twenty-four hours after death ; or 

{e) makes any grave or buries oi burns any corpse in any place not set 
apart for such purpose , or 

(/) keeps or uses, or knowingly permits to be kept or used, any place as 
a common gaming house, or assists in conducting the business of any common 
gaming house, or 


Notes to a public street is not a public place within 

Sec, 118 (1) (c) A takhtposh or move- the meaning o£ S 118 of the Cantonments 
able wooden platform cannot be held to be Act and the mere fact that it is open to the 
‘'earth, or matenal of any description or any road, and can be entered by the public is 
offensive matter, or rubbish" within the not sufficient for holding it to be anything 
meaning of cl. (c), S 118 (I). 28 Cr.L. but a private place, fll P.R. 1890 (Cr,): 
J. 683=103 I C 411=1927 L. 647. 1881 A.W N 17; 1881 A W.N. 8 and 1887 

A verandah of a private house accessible A. W.N, 7S, Ref.] 1931 Lah, 576. 
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{g) at any time or place at wlitch the same has been prohibited by the 
[Board] by public or special notice, heals a drum or tom-tom, or blows a horn 
or trumpet, or beats any utensil, or sounds any brass or other instrument, 
or plays any music ; or 

(h) disturbs the public peace or order by singing, screaming or shouting ; 
or 

(i) lets loose animal so as to cause, or negligently allows any animal to 
cause injury, danger, alarm or annoyance to any person ; or 

(;) being the occupier of any building or land in or upon which an animal 
dies, neglects within three hours of the death of the animal, or, if the death 
occurs at night, within three hours after sunrise, either— 

(i) to report the occurrence to the Executive Officer or to an officer, if 
any, appointed by him in this behalf with a view to securing the lemoval and 
disposal of the carcase by the public conservancy establishment; or 

(it) to remove and dispose of the carcase in accordance with any gene- 
ral directions given by the [Board] by public notice or any special directions 
given by the Executive Officer on receipt of such leport as aforesaid , or 

(k) save with the written permission of the [ Board] and in such manner 
as it may authorise, stores or uses night-soil, manure, rubbish or any other 
substance emitting an offensive smell; or 

(/) uses or permits to be used as a latrine any place not intended for 
that purpose; 

shall be punishable with fine which may extend to fifty lupces, 

(2) Whoever does not take leasonable means to prevent any child under 
the age of twelve years being in his charge from easing himself in any street 
or other public place within the cantonment shall be punishable with line which 
may extend to twenty-five rupees. 

(3) The owner or keeper of any animal found picketed or straying 
without a keeper in a street or other public place in a cantonment shall be 
punishable with fine which may extend to twenty rupees. 

(4) Any animal found picketed as aforesaid may be removed by any 
officer or servant of the [Board] or by any police officer to a pound as if the 
animal had been found straying. 

Dogs. 


Registration and control 
of dogs. 


U9. (1) A [Board] may 
provide for the registration of all 
the cantonment. 


(2) Such b>e-laws shall — 


make liye-Iaws to 
dogs kept within 


(n) requne the registration, by the Officer Commanding each military 
unit, of all dogs kept m the lines occupied by that unit ; 

(b) require that every registered dog shall wear a collar lo which shall 
be attached a metal token to be issued by the registration authority, and fix the 
fee payable for the issue thereof ; 


(c) require that any dog which has not been registered or which is not 
wearing such token shall, if found in any public place, be detained at a place 
set spart for the purpose , and 


(d) fix the fee which shall be charged for such detention and provide 
that any such dog shall be liable lo be destroyed or otherwise disposed of 
unless it is claimed and the fee in respect thereof is paid within one week ■ and 
may piovide foi such other matters as the [Board] thinks fit. ' 

(3) A [Board] may— 


(a) cause lo be destroyed, or to be confined for such period as that 
Authority may direct, any dog oi other animal which is, or is reasonably 
suspected to be, suffering from rabies, or which has been bitten by any dog or 
other animal suffering or suspected to be suffering from rabies ; 

(&) by public notice direct that, after such date as may’ be specified in 
the notice, dogs which are without collars or without marks distinguishing them 
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as private property and are found straying on the streets or beyond the enclo- 
sures of the houses of their owners, if any, may be destroyed, and cause them to 
be destroyed accordingly. 

(4) No damages shall be payable in respect of any dog or other animal 
destroyed or otherwise disposed of under this section. 

(5) Whoever, being the owner or person m charge of any dog, neglects 
to restrain it so that it shall not be at large in any street without being muzzled 
and without being secured by a chain lead in any case in which— 

(а) he knows that the dog is likely to annoy or intimidate any person, or 

(6) the [Board] has, by public notice during the prevalence of labies, 
directed that dogs shall not be at large without muzzles and chain leads, 
shall be punishable with fine which may extend to one hundred rupees. 

(б) Whoever in a cantonment— 

(а) allows any ferocious dog which belongs to him or is in his charge to 
be at large without being muzzled, or 

(б) sets on 01 urges any dog or other animal to attack, woiry or inti- 
midate any person, or 

(c) knowing or having reason to believe that any dog or animal belong- 
ing to him 01 in his charge has been bitten by an animal suffering or reasona- 
bly suspected to be suffering from rabies, neglects to give immediate infoima- 
tion of the fact to the Executive Officer or gives infoimation which is false, 
shall be punishable with fine which may extend to two hundred rupees. 


Rule of the road, 
necessity,— 


Traffic. 

120. Whoever in driving, leading oi propelling 
a vehicle along a street fails, except in a case of actual 


(o) to keep to the left when passing a vehicle coming from the opposite 
direction, or 

(6) to keep to the right when passing a vehicle going m the same direc- 
tion as himself, 

shall be punishable with fine which may extend to fifty rupees. 


Prevention of F%re, etc 


121, (1) A [Board] may, by public notice, direct that within such limits 
,, f in the cantonment as may be specified m the notice, 

mlielialstL cxtanal walla of huts or other hoild- 

poses "ot, Without the permission m writing of 

the [Board], be made or icnewed of giass, mats, 
leaves or other inflammable raateiials, and may, by notice in writing, require 
any person who has disobeyed any such direction as aforesaid to remove or 
alter the roots or walls so made or lenewed. 


_ (2) A [Board] may, by notice m writing, require the owuei of any 
building in the cantonment which has an external root or wall made of any 
such material as aforesaid to remove such loof or wall within such time as may 
be specified in the notice, notwithstanding that a public notice under sub 
section (1) has not been issued or that such loof or wall was made with the 
consent of the [Board] or before the issue of such public notice: 

Provided that, in the case of any such roof or wall in existence before 
the issue of such a public notice or made with the consent of the [Board], 
that authority shall make compensation, not exceeding the original cost of 
constructing the lOof or wall, for any damage caused by the removal. 


122, A [Board] may, by public notice, prohibit m any case where such 
prohibition appears to it to be necessary for the 
fla^aS^matenafs. of danger to life or property, the 

Stacking or collecting of wood, dry grass, straw or 
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other inflammable maicrials, or the placing of mats or thatched huts or the 
lighting of fires m any place in the cantonment, or within any limits therein, 
which may be specified in the notice. 

123. No person shall seta naked light on or near any building in any 

sti eel or other public place in a cantonment in such 
Care of naked lights manner as to cause danger of fire: 

Provided that nothing in this section shall be deemed to prohibit the use, 
subject to the permission in writingof the [Board], of lights for purposes of 
illumination on the occasion of a festival or public or private entertainment. 

124. (1) Notwithstanding anything contained in the Cinematograph Act, 

1918, no exhibition of pictures or other optical effects 
Regulation of anemato- by means of a cmematogiaph or other like apparatus 
fSScS to the purpose of which inBammable hlms are used. 

and no public dramatic performance or pantomime 
shall be given m any cantonment elsewhere than in premises for which a licence 
has been granted by the [Board] under this section. 

(2) li the owner ot a cinematograph or other apparatus uses the appa- 
ratus or allows it to be used, or if any person takes any part in any ])ublic dra- 
matic performance or pantomime, in contravention of the provisions of thi.s 
section, or if the occupier of any premises allows them to be used in contraven- 
tion of the provisions of this section or of any condition of any licence granted 
under this section, he shall be punishable with fine which may extend to two 
hundred rupees, and, in the case of a continuing offence, with an additional 
fine which may extend to fifty rupees for each day after the first during which 
the offence continues. 

^ (3) Nothing in this section shall be deemed to prohibit the giving of any 
exhibition or any dramatic performance or pantomime in any theatre oi institute 
which is the property^ of i[the Crown] wWe the exhibition, pcrfoimance or 
pantomime is held with the peimission and under the control of the military 
authorities. 


125. Whoever in a cantonment discharges any fire-arm or lets ofl fire- 

£ 1 works or fire-balloons, or engages in any game m such 

fire-anns!®etf fire-works, manner as to cause or to be likely to cause danger to 
persons passing by or dwelling oz working in the 
neighbourhood or risk of injury to property shall be liable to fine which may 
extend to fifty rupees, 

126. Where in a cantonment any building, or wall, or any thing aftixed 

Pnwf^r tn K„ii ^“7 ^ell, tank, reservoir, pool, depression, 

dbpTwell? ew , to '*■ 

dered safe. Ot the [Board], «[in a ruinous State or] for want of 

sufficient repairs, protection or enclosure, 2 [ a nuisance 
or 1 dangerous to persons passing by or dwelling or working in the neighbour- 
hood, the [Board] may, by notice in writing, require the owner 3 [or part owner 
or person claiming to be the ownei or part owner thereof, or, failing any of 
them, the occupier] thereof 2[either to remove the same or] to repair 4[oi to 
protect or to enclose] the same in such manner as it thinks necessary ; and if 
the danger is, m the opinion of the [Board], imminent, it shall forthwith 
take such steps as it thinks necessary to avert the same. 


Leg Ref. 

1 Substituted by Order in Council, 1937 
” These words were inserted by S. 7 of the 
Cantonment (Amendment) Act, 1925 (VII 


of 1925) 

» Inserted by Act XXIV of 1936. 

4 Substituted by Act XXIV of 1936. 
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127. A [Board] may, by notice in writing, require the owner or 

^ . part-owner, or person claiming to be the owner or 

P^rt-owner, of any building or land in the cantonment, 
poses. ^ ^ ^ or the lessee or the person claiming to be the lessee 

of any such land, which, by reason of disuse or dis- 
puted ownership or other cause, has remained unoccupied and has become the 
resort of idle and disorderly persons or of persons who have no ostensible 
means of subsistence or cannot give a satisfactory account of themselves, or is 
used for gaming or immoral purposes, or otherwise occasions or is likely to 
occasion a nuisance, to secure and enclose the same within such time as may be 
specified in the notice. 

CHAPTER X. 

Sanitation and the Prevention and Treatment of Disease. 

Sanitary Authorities. 

128. The following officers shall, for the purposes of sanitation, have con- 

trol over, and be responsible for maintaining in a 
Responsibility for sanita- sanitary condition, those parts of a cantonment, res- 
peclively, which are specified in the case of each, that 

is to say 

(a) the i[Officer Commanding the station]— all buildings and lands 
which are occupied or used for military purposes; 

(1) the Officer Commanding the air foices in the cantonment— all build- 
ings and lands which are occupied or used for air- force purposes ; 

(c) the head of any civil department or railway administration occupy- 
ing as such any pait of the cantonment — all buildings and lands iu his charge as 
head of that department or administration. 

129. (1) The Health Officer shall exercise a general sanitaty supervision 

over the whole cantonment, and shall submit monthly 
Health [Board] a report as to the sanitary condition 

® of the cantonment, together with such recommenda- 

tions m connection therewith as he thinks fit. 

(2) The Assistant Health Officei shall perform such duties in con- 
nection with the sanitation of the cantonment as are, subject to the conliol of 
the [Board], allotted lo him by the Health Officer. 

Conservancy and Sanitation. 

130. All public latrines and urinals provided or maintained by a [Board] 

shall be so constructed as to provide separate com- 
Pubhe latrines, unnals, partments for each sex and not lo be a nuisance, 

^ provided with all nccessaiy conservancy 

establishments, and shall regularly be cleansed and 

kept in piopei order. 

131. (1) On the application or with the consent of the occupier of any 

building or land, or, where the occupier of any build- 
to ing or land fails to make an angements to the satis- 
vancy arrangements. faction of the [Board] for the matters refered to in 

this section, without such consent, and after giving 
notice in writing to the occupier, a [Boaid] may undertake the house scaveng- 
ing of any building or land in the cantonment for such period as it thinks fit 
on such terms as it may prescribe in this behalf. 

(2) Where the [Board] has undertaken the duties referred to in this 
section, all matter removed in the performance of such duties shall be the 
property of that Authority. 


Leg. Ref. of the Cantonment (Amendment) Act, 1925 

^ These words were substituted by S. 14, (VII of 1925) , 
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(3) For the purposes of this section, “house scavenging” means the 
removal of filth or luhbish or other offensive matter fjom a privy, latiiiie, 
utinal, dram, cesspool, or other common receptacle for such matter. 

132. (1) Ever}' [Board] shall provide or appoint, in piopcr and 
convenient situations, public recc])taclcs. depot.s 
deposit and dtspo-^al of qj. places for the tempoiary deposit or disposal of 
lubbisb, etc. household rubbish, offensive matter, caicasc.s of dead 

animals and sewage. 

(2) The [Board] may, by public notice, issue directions as to the lime 
at which, the manner in which,, and the condilious subject to which, any matter 
referred to in sub-section (1)* may be removed along a slicet or may be 
deposited or otherwise disposed of. 

(3) All matter deposited in leceptacles, depots oi places jiiovidcd or 
appointed under this section shall be the property of I he [Boaidj 

Cesspools, receptacles for 133. The Executive Officer of any cantonment 
filth, etc. may, by notice in writing, — 

(a) require any person having the control whcthei as owner, lessee or 
occupier of any land or building in the cantonment — 

fi) to close any cesspool appertaining to the land nr building which is. 
in the opinion of the Executive Officer, a nuisance, or 

(ii) to keep in a clean condition, in such manner as may bepresenbed 
b> the notice, any receptacle for filth or sewage accumulating on the land or 
in the building, or 

(iii) to prevent the water of any private latrine, urinal, sink or bath- 
room, or any other offensive matter, from soaking, draining or llowing. or Iieing 
put, from the land or building upon any street or other public place, or into any 
watercourse or into any dram not intended for the purpose , oi 

(iv) to collect and deposit for removal by the conseivancy estalilishnienl 
of the [Board], within such time and in such receptacle or place, situate at not 
more than one hundred feel from the nearest boundary of tlie promises, 
-as may be specified m the notice, any offensive matter oi lulihish which such 
person has allowed to accumulate or remain under, in or on .such building or 
land, or 


(&) require any person to desist from making or altering any dram lead- 
ing into a public diain ; or 

(0 require any person having the control of a dram in the canlonment 
to cleanse, purify, repair or alter the same, or otherwise pul it in good ot lei, 
within such time as may be specified in the notice 

134. (1) Where any well, tank, cistern, rcseivoir, leccptacle, or other 

Filling UD of tank etc cantonment where water is stored or 

tilling up 01 tank. etc. ^ accumulates, whether withm any private enclosure 

u ^ ^ "’^^sance, or, in the opinion of the 

Health Officer, or the Assistant Health Officer, IS or is likely to be a breeding 
place for mosquitoes, the [Board], may, by notice in wiiting, require the 
owuer, lessee or occupier thereof within such period as may be specified in the 
notice, to fill up or coi^r the well, cistern, reservoir or receptacle, or to fill up 
the tank, or to dram off or remove the water, as the case may be. 

the 1 [Officer Commandmg-in-Chief. the Command], meet the whole or 
Kecuon (^) complying with a requisition under 

135. A [Board] may, by notice in writing, require the owner or 

Provi.ionsoflatrines.etc build^^^ the cantonment to 

provide, m such mann er as may be specified in the 

. 1 These words substituted by S. 2 of the §XXV?f 
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notice, any latrine, urmal, cesspool, dust-bin or other receptacle for filth, sewage, 
or rubbish, or any additional latrine, urinal, cesspool or other receptacle as. 
aforesaid, which should, m its opinion, be provided for the building or land. 

136. Every person employing, whether on behalf of the Government or 
otherwise, more than ten workmen or labourers, and 
Sanitation m factories, every person managing or having control of a mar- 
ket, school, theatre or other place of public resort, in 
a cantonment shall give notice of the fact to the [Board] and shall provide 
such latrines and urinals, and shall employ such number of sweepers, as the 
[Board] thinks fit, and shall cause the latrines and urinals to be kept clean and 
in proper order : 

Provided that nothing in this section shall apply in the case oi a factory 
to which the Indian Factories Act, 1911, applies. 

Private latrines. 137. A [Board] may, by notice in writing,— 

(0) require the owner or other peison having the control of any private 
latrine or urinal in the cantonment not to put the same to public use : or 

(b) where any plan for the construction of private latnnes or urinals 
has been approved b> the [Board], and copies thereof may be obtained free oi 
charge on application,— 

(1) require any person repairing or constructing an> private latrine or 
urinal not to allow the same to be used until it has been inspected by or under 
the direction of the Health Officer and approved by him as conforming with 
such plan ; or 

(ii) require any person having control of any private latrine or urinal 
to re-build or alter the same in accordance with such plan , or 

(c) require the owner or other person having the control of any such 
private latrine or urinal which, in the opinion of the [Board] constitutes a 
nuisance, to remove the latrine or urinal ; or 

^ (d) require any person having the control whether as owner, lessee or 
occupier of any land or building in the cantonment— 

(i) to have any latrines provided foi the same shut out by a sufficient 
roof and wall or fence from the view of persons passing by oi dwelling in the 
neighbourhood, or 

(ii) to cleanse in such manner as the [Board] may specify in the notice 
any latrine or urinal belonging to the land or building , 

(e) require any person being the owner and having the control ot any 
dram in the cantonment to provide, within ten days from the service of the 
notice, such covering as may be specified in the notice. 


138. (1) Where it appears to a [Board] that any block of buildings in 
p _ , c . j cantonment is in an unhealthy condition by 

buildings!^ ° ^ reason of the manner in which the buildings are 

crowded together, or of the narrowness or closeness 
of the street, or of the want of proper drainage or ventilation, oi of the 
impracticability of cleansing the buildings or other similar cause, it may cause 
the block to be inspected by a committee consisting of — 

(o) the Health Officer, 

(b) the Civil Surgeon of the district or. if his services arc not available, 
some other medical officer l[in the service of the Crown.] 

(c) the Executive Engineer or a person deputed by the Executive 
Engineer in this behalf, and 

2[((i) Where the cantonment is a Class I or Class II cantonment, two 
non-official members of the Board, or where the cantonment is a Class III 
cantonment, one non-official member of the Board ] 


Leg. Eef. s Sec. 138, new cl. (d) substituted for old 

1 Substituted by Order in Council, 1937. cl (d) by Act XXIV of 1936. 

1-22 
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(2) The coinraitLCc shall make a report in writing to the [floard] 
regarding the sanitaiy condition of the block, and, if it considers that 
the condition thereof is likely to cause risk of disease to the inhabitants of the 
building or of the neighbourhood or otherwise to endanger the public health, it 
shall cleaily indicate on a plan verified by the executive Kngineci or the person 
deputed by him to serve on the committee, the buildings which should in its 
opinion wholly or in part be removed in order to abate the unhealthy condition 
of the block. 


(3) If, upon receipt of such report, the [Boaid] is of opinion that all 
or any buildings indicated should be removed, it may, by notice in writing, 
require the owners thereof to remove them: 

^ Provided that the [Board] shall make compensation to the owners lor any 
buildings so removed which may have been creeled undci proper authority ; 

Provided, further, that the [Board] may, if it consideis it equitable in 
the circumstances so to do, pay to the owners such sum as it thinks fit as 
compensation for any buildings so removed which have not been erected under 
proper authority, 

(4) For the purposes of this section "buildings” include.s enclo.suie 
walls and fences appertaining to buildings. 

139, (I) Where it appeals to a [Board] that any building or part of a 
^ ^ j , building in the cantonment which is used as a dwelling 

ling overcrowded as to endanger the health 

of the inmates thereof, it may, after such inquiry 
as It thinks fit, by notice in wnling require the owner or occupier of the 
building or part theieof, as the case may be, within such time not being less 
than one month as may be specified in the notice, to abate the ovcieiowding of 
the same by reducing the number of lodgers, tenants, or other inmates to .such 
number as may be specified m the notice. 

(2) Any person who fails, without leasonable cause, to co'mply with a 
requisition made upon him under sub-section (1) shall be punishable with line 
which may extend to fifty rupees, and, in the case of a continuing ofTcncc, to an 
additional fine which may extend to five rupees foi every day aftei the fust 
during which the failure has continued. 


140, (1) Where any building in a cantonment is so ill-construclcd or 
Power to reauire reoair to be, in the opinion of the [Board] 

or alteration of\uilding an insanitary state, the [Board] may, by notice 
, £ j • .1 . require the owner, within such lime as may 

be specified in the notice, to execute such repairs or to make such alterations 
as It thinks necessary for the purpose of removing such defects 
_ (2) A copy of every notice issued under sub-section (1) shall l>e con- 

spicuously posted on the building to which it relates. 

(3) A notice issued under sub-seclion (1) shall be deemed to have been 
complied with If the owner of the building to which it relates has. instead of 
Se buildm» making the alterations directed by the notice, removed 


141. (1) The Executive Officer may, by notice in writing, require the 
Power to require land or ^^ssee or occupier of any building or land in 

building to be cleansed. cantonment, which appears to him to l)c in a filthy 

or insanitary state, within twenty- four hours to 


Notes 

Sec. 141. — ^Where a person fails to com- 
ply with the notice served under S. 141 (1) 
of the Cantonments Act, he can he fined 
■under S. 141 (1) read with S. 268 of the 
Act. He cannot he prosecuted for the same 


failure under S 141 (2) and his conviction 
under this sub-section is clearly illegal. The 
word “again” used in sub-S. (2) suggest' 
that the offence contemplated in that sub- 
s^tion IS a recurring and not a continuing 
offence. In other words, the legislature 
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cleanse the same or otherwise put it in a proper state, in such manner as may 
be specified in the notice. 

(2) If, within three months from the date of the service of a notice 
under sub-section ( 1 ), any building or land in respect of which the notice was 
issued is again in a filthy or insanitary stale, the, owner, lessee or occupier, as 
the case may be, shall be punishable with fine which may extend to two hundred 
rupees. 

142. If a [Board] is satisfied that any building or part of a building in 

the cantonment which is intended for or used as 
Power to order disuse of ^ dwelling place is unfit for human habitation, it 
may cause a notice to be posted on some conspicuous 
part of the building prohibiting the owner or occupier thereof from using 
the bmlding or room for human habitation, or allowing it to be so used, until it 
has been rendered fit for such use to the satisfaction of the [Board]. 

143. A [Board] may, by notice in writing, require the owner, lessee, 

or occupier of any land in the cantonment to 
Removal of noxious vege- a^ay and remove any thick or noxious vegeta- 

lion or undergrowth which appears to it to be 
injurious to health or offensive to persons residing in the neighbourhood. 

144. Where, in the opinion of a [Board] the cultivation in the cantonment 

, , , , of any description of crop or the use therein of any 

Agriculture and irrigation manure or the irrigation of any land therein 

in any specified manner is likely to be injurious to the health of persons 
dwelling in the neighbourhood, the [Board] may, by public notice, prohibit 
such cultivation, use or irrigation after such date as may be specified in the 
notice, or may, by a like notice, direct that it shall be carried out subject to 
such conditions as the [Board] thinks fit: 

Provided that if, when a notice is issued under this section, any land to 
which it relates has been lawfully prepared for cultivation or any crop is sown 
therein or is standing thereon, the [Board] shall, if it directs that the notice is 
to take effect on a date earlier than that by which the crop would ordinarily be 
sown or reaped, as the case may be, make compensation to all persons interested 
in the land or crop foi the loss, if any, incurred by them respectively by 
reason of compliance with the notice. 


Burial and Burning Grounds, 

145. A [Board] may, by notice in writing, require the owner or person 
m charge of any burial or burning ground m the 
Power to call for mfor- cantonment to supply such information as may be 
bmuinVgfound? specified in the notice concerning the condition, man- 

agement or position of such ground. 

146. (1) No place in a cantonment which has 
Permission for use of not been used as a burial or burning ground before 
ground ^rmng commencement of this Act shall be so used with- 

out the permission in writing of the [Boaid] . 

(2) Such permission may be granted subject to any conditions which the 
[Board] thinks fit to impose for the pm pose of preventing annoyance to, or 
danger to the health of, persons residing in the neighbourhood. 


Notes. within three months of the service of the 

contemplated the service of a notice upon original notice the premises were again 

a person and eventually a cleaning up of found to be filthy, proceedings could be com- 

the premises with or without an offence menced at once under sub-S. (2) without 

committed under S. 141 (1) read with S. a fresh notice. 1S8 I.C. 1010=36 Cr.L. 

268 The legislature then provided that if J. 1493=1935 A. 90S. 
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147. (1) Where a [Board] after making or causing to be made local 
iiKiuiiy, IS of npmion that any btinal or burning 
Powei to requiie closmq ground ill the cantonment has become olfensive 
of buml or burning ground dangdous to the health of, persons living 

in the neighbourhood, it may, with the previous sanction of the l [ Central Gov- 
ernment] by notice in writing, require the owner or person in c haige ut such 
ground to close the same from such date as may be specified in the notice. 

(2) Where the l[Cential Government] sanctions the issue of any notice 
under sub-section (1), it shall declare the conditions on which the burial or 
burning ground may be re-opened, and a copy of such declaiation shall be 
annexed to the notice. 

(3) Where the l [Central Government] sanctions the issue of any such 
notice, it shall require a new burial or burning ground to be provided at the ex- 
pense of the cantonment fund, or, if the community concerned is willing to 
provide a new burial or buining ground, the 1 [Central Guveriimeni ) .shall 
require a grant to be made from the cantonment fund towards the cost of I he 
same. 

(4) No corpse shall be buried or burnt in any burial or Inirning ground 
in respect of which a notice issued under this section is for the lime being in 
force. 


Exemption from opera- 
tion of sections 145 to 147. 

Government 


148 The provisions of si'ftion.s M.S, M() and 147 
shall not apply in the case of any buiial gnniiid which 
is for the time being managed by or on behalf of the 


149. A [Board] may, by public notice, prescribe routes m the cantonment 
Rtmoval of corpses. by which alone corpses may be rcinovcl lo bunal 
or burning grounds. 

Prevention of Infectious or Contagious Diseases. 


150. 2[Any person], being in charge of, or in attendance, wlietliei ab a 

^ medical practitioner or otherwise, upon any personin 

Ms%‘fnte.irsV"«r- J be knows or has reason to believe 

tagious diseases. to be suttering from a contagious or infectious disease, 

or being the owner, lessee or occupier of any building 
in a cantonment in which he knows that any such person is so siilTci mg, shall, 
if he fails to give information, or if he gives false information, to the j Doaid] 
respecting the existence of such disease, be punishable with fine which may 
extend to one hundred rupees : 

Provided that no person shall be punishable under this section fur failure 
to give information if he had reasonable cause lo believe that the information 
had already been duly given : 

Provided, further, that this section shall not apply in the case of veiici eal 
disease where the person suffering therefiom is under specific anfl adequate 
medical treatment and is, by reason of his habits and conditions of life and 
residence, unlikely to spread the disease. 

151. (1) In the event of a cantonment being visited or threatened by an 

outbreak of any infectious or contagious disease 
ofombreakofinfLuoufS the inhabitants thereof or of any epidemic 

epidemic diseases. disease among any animals therein, the 3 [Gflicer 

Commandmg-in- Chief, the Command], if he thinks 
that the provisions of this Act or of any law for the time being in force in the 
cantonment are insufficient for the purpose, may, with the previous sanction 
of the I [Central Government], — 


Leg. Ref 

1 Substituted by Order in Council, 1937. 
* Substituted for the word “whoever” by 
Act VIII of 1930 


® These words were substituted by S. 2 
of the Cantonment's f Amendment) Act, 1926 
(XXXV of 1926). 
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(a) take such special measures, and 

(&) by public notice, make such temporary regulations to be observed by 
the public or by any class or section of the public, 

as he thinks necessary to prevent the outbreak or the spread of the 
disease : 

Provided that, where in the opinion of the i [Officer Commanding-in- 
Chief, the Command,] immediate measures are necessary, he may take action 
without such sanction as aforesaid and, if he does so, shall forthwith report 
such action to the 2 [Central Government]. 

(2) Whoever commits a breach of any temporary regulation made under 
sub-section (1) shall be deemed to have committed an offence under section 188 
of the Indian Penal Code. 

152. Where it is certified to the Executive Officer by a medical piactitioner 

that the outbreak or spread of any infectious or conta- 
Power to require names gjous disease in the cantonment is, in the opinion of 
of.dairymans customeis medical practitioner, attributable to the milk 

supplied by any dairyman, the Executive Officer may, by notice in writing, 
require the dairyman, within such time as may be specified in the notice, to fur- 
nish him with a full and complete list of the names and addresses of all his cus- 
tomers within the cantonment, or to give him such information as will enable 
him to trace the persons to whom the dairyman has sold milk. 

153. Where it is certified to the Executive Officer by the Health Officer 

that it is desirable, with a view to prevent the spread 
Power to require names of infectious or contagious disease in the canton- 
mers. ® menl, that the Health Officer should be furnished with 

a list of the customers of any washerman, the Executive 
Officer may, by notice in writing, require the washerman, within a time to be 
specified in the notice, to furnish the Health Officer with a full and complete 
list of the names and addresses of all owneis within the cantonment of clothes 
and other articles which the washerman washes or has washed during the six 
weeks immediately preceding the dale of the notice. 

154. Where, after inspection, the Health Officer is of opinion that any 

infectious or contagious disease is caused or is likely 
Report after inspection of to arise in the cantonment from the consumplion of 
teieT ^ Ae ""A supplied fiom a dairy or from the washing 

of clothes or Other articles m any place, or from any 
process employed by a washerman, he shall repoil the matter to the Executive 
Officer. 

155. Upon receipt of a leport submitted by the 
Actii^ on report submit Health Officer under section 154, the Executive 
ted bj Health Officer 1 ^, writing,- 

(o) prohibit the supply of milk from the dairy until the notice has been 
withdrawn , or 

(b) pi oliibit the washerman from washing clothes oi other articles in 
any such place or by any such process as aforesaid until the notice has been 
withdrawn or unless he uses such place in such manner, oi washes by such pio- 
cess, as the Executive officer may direct in the notice. 

156. The Health Officer may take possession of any milk, clothes or other 
articles which are or have recently been in the posses- 
Examination of milk or gjoj, of any dairyman on whom a notice has been 
^ e c 0 es served under section 152, or of any clothes or other 

articles which are or have recently been in the possession of any washerman, on 
whom a notice has been served under section 153, and may subject the same or 
■cause the same to be subjected to such chemical or other process as he may 


Leg. Ref 

See foot note (3) on p. 172, supra. 


Substituted by Order in Council, 1937. 
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think necessary; and ihe fi^oad] shall pay fnmi llie cantonment fund all the 
costs of the process and iJall also pay to the owiici ot the milk, clothes or 
othei articles such sum as compensation for any loss occasioned hy such 
process as may appear (o it to he reasonable. 

Contamination of public j 5 g^ Whoever in a cantonment — 
conveyance. 

(a) uses a public conveyance while suifering from an infectious or conta- 
gious disease, or 

{b) uses a public conveyance for the carriage of a person wlio is suffer- 
ing from any such disease, or 

(c) uses a public conveyance for the carriage of the corpse of a person 
who has died from auy such disease. 

shall be bound to take proper piccaulions against the communication of the 
disease to other persons using or who may thereafter use the conveyance and to 
notify such use to the owner, driver or person in charge of the conveyance, and 
further to repoit without delay to the Executive Officer the miinbei of the 
conveyance and the name of the person so notified. 

158. (1) Where any pel son suffering from, or the corpse of any person 
f who has died from, an infectious oi contagious disease 

convev”anc?°” Carried m a public conveyance which ordi- 

^ narily plies in a cantonment, the driver theieof shall 

forthwith report the fact to the Executive Officer who shall forthwith cause the 
conveyance to be disinfected if that has not already been done. 

(2) No such conveyance shall he bi ought again into use until (he 
Executive Officer has granted a certificate staling that it can he used without 
causing risk of infection. 


159. 

Penalty 

report. 

160. 


Whoever fails to make to the Executive Officer any lepoii which he 
IS required to make by section ].‘i7 oi .sci'tion 158, 
lor allure to sjjjjp punishable with fine which may extend to one 
hundred rupees. 

Notwithstanding anything contained in any law for the lime being in 
. r force, no owner, driver or person in chaigc of a pub- 

no?a to carTS” 'i'^yance shall be boM(i lo convey or lo allow 
suffering from infectious conveyed in such conveyance in or m the vici- 

or contagious disease. nity of a cantonment any person suffering from an 
Infectious or contagious disease or the corpse of any 
person who has died from such disease unless and until such peison pays or 
tenders a sum sufficient to cover any loss and expen.se which would ordinal ily 
be incurred in disinfecting the conveyance. 

161. Where a [Board] _ is, upon the advice of the Health Officei, of 

Disinfection of building S?n“v ‘Jr ‘ni’ . “* “3’ 

or articles therein. building or part of a building m the cantonment 

articles in any such building or pait 
whi^ are likely to retain infection, or the lenewal of the flooring of any such 
building or part of such building, would tend to prevent or check the spread of 
any infectious or contagious disease, he may, by notice in writing require the 
owner or occupier to cleanse and disinfect the said building, part or articles, 
as the case may be, or to renew the said flooring within such lime as may be 
specified in the notice: ' J' 

Provided that wlieie, in the opinion of the [Board! the owner 
or occupier is from poverty or any other cause unable effectually to carry out 
any such requisition the [Board] may, at the expense of the cantonment 
fund, cleanse and disinfect the building, part or articles, or, as the case may 
be, renew the flooring. ^ 
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162. (1) Where the destruction of any hut or shed in a cantonment is, in 
the opinion of the [Board] necessary to prevent the 
Destruction of infectious spread of any infectious or contagious disease, the 
hut or shed [Board] may, by notice in writing, require the 

owner to destroy the hut or shed and the materials thereof within such time as 
may be specified in the notice. 

(2) Where the President of a [Board], ![’*■ ^ ], is satisfied that the des- 
truction of any hut or shed in the cantonment is immediately necessary lor the 
purpose of preventing the spread of any infectious or contagious disease, he 
may order the owner or occupier of the hut or shed to destroy the same 
forthwith, or may himself cause it to be destroyed aftei giving not less than 
two hours’ notice to the owner or occupier thereof. 

(3) The [Board] shall pay compensation to the owner of any hut or 
shed destroyed under this section. 


163. The [Board] shall provide free of charge temporary shelter or 

house accommodation for the members of any 
Temporary sheltei for in- family in which an infectious or contagious dis- 

Swed Wtog orled who haTe been compelled to leave 

their dwelling by reason of any proceedings taken 
under section 161 or section 162, and who desire such shelter or accommodation 
as aforesaid to be provided for them 

164, ( I ) Where in a cantonment any building or part of a building is- 

intended to be let in which any person has, within the 
Disinfection of building weeks immediately preceding, been suffering from' 
before letting t e same infectious or contagious disease, the person letting 

the building or part shall before doing so disinfect the same in such manner as 
the [Board] may, by public or special notice, direct, together with all articles 
therein liable to retain infection. 

(2) For the purposes of this section, the keeper of an hotel, lodging house 
or sarai shall be deemed to let to any person who is admitted as a guest therein 
that part of the building in which such person is permitted to reside. 

165 No person shall, without previous disinfection of the same, give, lend, 
sell, transmit or otheiwise dispose of to another per- 
pisposal of infected gQjj article or thing which he knows or has 
ar c e wi ou isin ec ion. j-g^son to believe has been exposed to contamination 
by any infectious or contagious disease and is likely to be used in, or taken 
into a cantonment. 


Means of disinfection 166 (1) Every [Board] shall — 

(o) provide proper places with necessary attendants and apparatus for 
the disinfection of conveyances, clothing, beddmg or other articles which have 
been exposed to infection; 

(5) cause conveyances, clothing or other articles brought for disinfec- 
tion to be disinfected either free of charge or on payment of such charges as it 
may fix. 

(2) A [Board] may notify places at which articles of clothing, bedding, 
conveyances or other articles which have been exposed to infection shall be 
washed, and, if it does so, no person shall wash any such thing at any place not 
so notified without having previously disinfected such thing. 

(3) The President of a Board may direct the destruction of any 

clothing, bedding or other article in the cantonment likely to retain infection,, 
and may give such compensation as he thinks fit for any article so destroyed. 

Making or selling of food, 1^7. Whoever, while suflfering from, or in cir- 
cle , or washing clothes by cumstances m which he is likely to spread, any infec- 
infected person. tious or contagious disease, — 


Leg. Ref. 

1 Omitted by Act XXIV of 1936. 
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(a) makes, can ICS oT off eis for sale in a cantoninent or takes am part 
in the bti.siness of making, carrying or olfciing for sale therein any article of 
food or drink or any medicine or drug for human consumption, or any aiticle 
of clothing Cl bedding for personal use or wear, or 

(b) takes any part in the business of the washing or cariying of clothes 
shall be punishable with fine which may extend to one hundred uipees. 

168. When a cantonment is visited or threatened I))' an oulhrcak oj any 
infectious or contagious disease, the [Board] 
Power to restrict or by public notice, restrict in such manner or 

prohibit for such period, as may be specified in the 
notice, the sale or preparation of an> aiticle of 
food or drink for human consumption specified in the notice or the sale of any 
flesh of any description of animals so specified. 

169. (1) If a [Board] of ojiinion that the 
Control over wells, tanks, water in Any well, tank or other place is likcl>, if 

etc. used for drinking, to engcndei, or cause the spi ead 

of, any disease, it may, — 

(a) by public notice, prohibit the removal or use of such water lor 
drinking , 

{b) by notice in writing require the owner or person having tontrol of 
such well, tank or place to take such steps as may be directed by llie nolu'c to 
prevent the public fiom having acces.*? to or using such walei ; oi 

(c) take such other steps as It may consider expedient to pieveiU the 
'Outbreak or spread of any such disease. 

(2) In the event of a cantonment or any part of a cantonmeni being 
visited or threatened by an outbreak of any infectious or contagious disease, the 
Health Officer or any person authorised by him in this belialf may, without 
notice and at any time, inspect and disinfect any well, lank oi other jilace from 
which w’ater is, or is likely to be, taken for the purposes of drinking, and may 
further take such steps as he thinks fit to ensure the purity of the water ot to 
prevent the use of the same for drinking purposes. 

170. Where any person has died in a cantonmeni 
from any infectious or contagious di.seasc, the 
hxecutive Officer may, by notice in wiiting,— 

(o) require any person having charge of the corpse to convey the same 
to a mortuary, thereafter to be disposed of in accordance with law ; or 

(b) prohibit the removal of the corpse from the place wlieie death 
occurred except for the purpose of being buried or burned or of being conveyed 
to a mortuary. 


Disposal of infectious 
corpse. 


Hospitals and Dispensaries. 

Maintenance or aiding of ,, 

hospitals or dispensaries A [Board] may — 

(a) provide and maintain either within or Without the cantonment as 
■many hospitals and dispensaiies as it thinks fit, or 

(ft) make, upon such terms as it thinks fit to impose, a grant-in-aid to 

any hospital or dispensary i[or veterinary hospital] wheihei within or without 
the cantonment not maintained by it. 

hospital or dispensary maintained or aided undei sub-.section 
(I) shall have attached to it a ward or wards for the trealmcni of pci. sons 
suffering from infectious or contagions diseases. 

(3)A medical officer, appointed in such manner as the Local Govern- 
ment may direct, shall be in charge of every hospital or dispensary maintained 
or aided under this section. 


Leg. Ref. 

1 Inserted by Act XXIV of 1936. 
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172. (1) Every hospital or dispensary maintained or aided under section 
171 shall be maintained in accordance with any gener- 
Medical supplies, appli- qj. special orders of the i [Central Government] 

® [^ * '‘]2 for the conduct of hospitals and dispensaries 

or in accordance with the said orders modified in such manner as the i[Central 
Government] [* * *]2 thinks fit. 

(2) The [Board] shall cause every such hospital or dispensary to 
be provided with all requisite drugs, instruments, apparatus, furniture and 
appliances and with sufficient costs, bedding and clothing for inpatients. 

173 At every hospital or dispensary maintained or aided under section 
171, the sick poor of the cantonment, and other 
Free patients. inhabitants of the cantonment suffering from infec- 

tious or contagious diseases, and, with the sanction of the [Board] , any other 
sick persons, may receive medical *[or surgical] treatment fiee of cost, and, if 
treated as in-patients, shall be either dieted gratuitously or, if the medical 
officer in charge so directs, shall be granted subsistence allowance on such 
scale as the [Board] may fix: 

Provided that the subsistence allowance shall not be less than the lowest 
allowance for the time being fixed for the subsistence of judgment-debtors by 
i[Provincial Government] under section 57 of the Code of Civil Procedure, 
1908. 

174. Any sick person who is ineligible to receive medical 3 [or surgical] 

treatment free of cost in any hospital or dispensary 
Paying patients under section 173 may be admitted to treatment 

therein upon such terms as the [Board] thinks fit. 

175. ( 1) If the Health Officer or the medical officer in charge ot a hospital 

or dispensary maintained or aided undei section 171 
Power to order person to j-eason to believe that any person living in the 
attend lospita or ispen- is suffering from an infectious or contagi- 

ous disease, he may, by notice in writing, call upon 
such person to attend for examination at any such hospital or dispensary at 
such time as may be specified m the notice and not to quit it without the pci mis- 
sion of the medical officer in charge; and, on the arrival of such person at the 
hospital or dispensary, the medical officer in charge thereof may examine him 
for the purpose of satisfying himself whether or not such person is suffering 
from an infectious or contagious disease: 

Provided that, if, having regard to the natuie of the disease or the condi- 
tion of the person suffering therefrom, or the geneial environment and circum- 
stances of such person, the Health Officer or medical officer, as the case may be, 
consideis that the attendance of such person at a hospital or dispensary is 
likely to prove unnecessary or inexpedient, he shall examine such person at 
such pel son’s own lesidence. 

(2) If any person, on examination under sub-section (1), is found to be 
suffeimg from an infectious oi contagious disease, the Ilealth Officer or 
medical officer, as the case may be, may cause him to be detained in hospital 
until he is free from the infection or contagion : 

Provided that, if having regaid to the nature of the disease or the condi- 
tion of the person suffering therefrom, or the general environment and circum- 
stances of such person, he considers that the detention of such person at a 
hospital or dispensary is unnecessary or inexpedient, he shall discharge such 
penson and take such measures or give such directions in the matter as he 
thinks necessary. 


Leg. Kef. - Omitted by Order m Council, 1937. 

1 Sub-^tituted by Order in Council, 1937. ’ Tnstited by \ct XXIV of 1936 

1-23 
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176. (1) If the Htahh Officer or the medical officer in charge of a hospital 
or dispensary maintained or aided under acclioii 171 
caniSnfpefsISfreE 'fPOrtYn writing to the t[Officcr Commanding the 
ing to attend hospital or Station] that any person having received a ncjtice 
dispensary. under section 175 has refused oi omitted to attend at 

the hospital or dispensary, specified in the notice, or 
that such person, having attended the hospital oi dispensary, has quitted it 
without the permission of such medical officer, or that any peison has failed to 
comply with any direction given to him under section 175, the i [Officer Com- 
manding the station] may, by order in writing, direct such person to remove 
from the cantonment within twenty-four huuis and not to le-enter it without 
his permission in writing. 

(2) No person who has under sub-section (Ij been ordered to remove 
from and not to re-enter a cantonment shall enter any other cantonment in 

the written permission of the 2[Officer Commanding the 

Ctnitrol of Traffic for Hygienic Purpose’s, 

Routes for pilgruns end 

Others. suitable routes for the use of prisons passing 

through the cantonment— 

of public resort -0 pJaces of pilgrimage or other place.s 

(i) during times when an infectious or contagious disease is prevalent, 
and may, by public notice, require such persons as aforesaid to use such routes 
ana no others. 

1 , or prescribed under sub-section (1) shall he 

clearly and sufficiently indicated by the [Board], 

Special Conditions regarding Essential Services. 

178. C 1 ) Whoever, being a sweeper employed by a [Board] in the absence 

Conditions of service of witW authorising him so to do and 
sweepers. Without reasonable cause, resigns his employment or 

*■ * L himself from his duty without having given 

nr the [Board], or neglects or refuses to pcrfoim his 

«tSdto on7month with .mpr.sonmum wh.ch may 

■" the »( Official 

* t ^ speciBcd in the iiolilica- 

tion, the provisions of this section shall apply in the case of any specified class 

plblSMefy.’’^ ^ Whjfe^functions intim^rcV^^^^eii'^e 

(3) For the purpose of this section, “sweeper” indut’es an\ menial 
servant employed by a [Board] in the removal or disposal of filth o^ rnS 

CHAPTER XI. 

Control over Buildings, Streets, Boundaries, Trees, etc. 
Buildings, 

4[178-A. No person shall eiect or re-erect a building on any land in a 

^ Sanction for bui'ding. previous sanction of the 

[Board], nor ot herwise than in accordance with the 

Leg. Ref. 

1 These words were substituted by S. 14 
the ^lonments (Amendment) Act, 1925 
(VII of 1925) . 

* These words were substituted by S. 8 


( Vof (Amendment) Act, 1925. 

« Substituted by Order m Council, 1937. 
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provisions of this Chapter and of the rules and bye-laws made under this Act 
I elating to the erection and re-erection of buildings.] 

179. (1) Whoever intends to erect or re- erect any building in a canton- 
^ ment shall 1 [apply for sanction by giving notice] in 

Notice of new buildings anting of his intention to the [Board]. 

(2) For the purposes of this Act, a person shall be deemed to erect or 
re-erect a building who — 

(o) makes any material alteration or enlaigement of any building, or 

(b) converts into a place for human habitation any building not origin- 
ally constructed for that purpose, or 

(c) converts into more than one place for human habitation a building 
originally constructed as one such place, or 

(d) converts two or more places of human habitation into greater 
number of such places, or 

(e) converts into a stable, cattle-shed orcowhouse any building originally 
constructed for human habitation, or 

(/) makes any alteration which there is leason to believe is likely to 
affect prejudicially the stability or safety of any building or the condition of 
any building m respect of drainage, sanitation or hygiene, or 

(ff) makes any alteration to any building which increases or diminishes 
the height of, or area coveied by, or the cubic capacity of, the building, or which 
reduces the cubic capacity of any room in the building below the minimum 
prescribed by any bye-law made under this Act, 

180. (1) A person given the notice required by 
Conditions of valid section 179 shall specify the purpose for which it is 
intended to use the building to which such notice 

relates. 

(2) No notice shall be valid until the information required under sub- 
section (1) and any’further information and plans which may be i equired under 
bye-laws made under this Act have been furnished to the satisfaction of the 
[Board] along with the notice. 

181. (1) The [Board] may either refuse to sanction the erection or 
re-erection, as the case may be, of the building, or 
Power of [Board] to niay sanction it either absolutely or subject to such 
sanction or refuse direction as it thinks fit to make in willing in respect 

of all or any of the following matters namely.— 

(o) the flee passage or way to be left m front of the building; 

(b) the space to be left about the building to secure free circulation of 
air and facilitate scavenging and the prevention of fire; 

(c) the ventilation of the building, the minimum cubic area of the rooms 
and the number and height of the storeys of which the building may consist ; 

(d) the piovision and position of drains, latrines, urinals, cesspools or 
other receptacles for filth ; 

(e) the level and width of the foundation, the level of the lowest floor 
and the stability of the structure; 

(/) the line of frontage with neighbouring buildings if the building 
abuts on a street ; 

(g) the means to be provided for egress from the building in case of fire; 

(h) the materials and method of construction to be used for external 
and party walls for rooms, floors, fireplaces, and chimneys; 


Leg. Ref. 

1 Substituted by Act XXIV of 1936. 
Notes. 

Sec, 181.— Where Cantotunent Authority 
giants permission without any reservation 


go far as the use of the building for shops 
was concerned, its subsequent resolution 
modifying the previous one by adding the 
words “shops rejected" is ultra vwes. (52 
P,R. 1900, Rel on.) 126 I.C, 525=1930) 
Lah. 822. 
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(i) the height and slope of the roof above the uppermost floor upon 
which human beings are lo live or cooking operations are to be cairicd on; and 
(/) any other matter affecting the ventilation and .sanitation of the 
buildings ; 

and the person erecting or re-erecting the building shall obey all such written 
directions in every paiticular. 

i[(2) The Board may refuse to sanction the erection or le-erection of 
any builing, either on grounds sufficient in the opinion ot the I’oaid affecting 
the particular building, or in pursuance of a geneial scheme sanctioned by the 
Officer Commanding-in-Chief, the Command, restiicting the erection or rc-ercc- 
tion of buildings within specified limits for the prevention of overcrowding or 
in the interests of persons residing within such limits ot for any other public 


purpose. 

(3) The Board, before sanctioning the erection or re-erection of a imil- 
dingonland which is under the management of the Military Ilstatc.s < )i{icei , .shall 
refer the application to the Military Estates Officei for ascei taming whether 
there is any objection on the part of Government to such election or re-ercc- 
tion; and the Military Estates Officer shall return the application together with 
his report thereon to the Boaid within thirty days after it has been received by 
him. 

(4) The Board may refuse to sanction the erection or re-erection ot any 
building— 

(fl) when the land on which it is proposed to erect or le-erect the build- 
ing is held on a lease 2|fiom thcCiownJ if the erection or re-erection con- 
stitutes a breach of the terms of the lease, or 


(6) when the land on which it is proposed lo erect oi le-erect the imild- 
ing is not held on a lease from Government, if the light to build on .such land 
is m dispute between the peison applying for sanction and the Goveiimienl. 

(5) If the Board decides to refuse to sanction the election m le-eiec- 
tionofthe building, it shall communicate in writing the lea.sons for such 
refusal to the person by whom notice was given. 

(6) Where the Board neglects or omits, foi one month after the leceipt 
of a valid notice, to make and to deliver to the per.son who has given the notice 
any order of any nature specified in this section, and such per.son theicaftei by 
a written communication sent by registered post to the Tloaid calKs the attention 
of the Board to the neglect or omission, then, if such neglect or omis.sion cr.n- 
tinues for a further period of fifteen days from the date of such communica- 
tion the Board shall be deemed lo have given sanction to the election oi le-eiec- 
tion, as the case may be, unconditionally . 

Provided that, in any case to which the provisions of siili-.section 1 3) 
apply, the period of one month herein specified shall be reckoned fioin the date 
on which the Board has received the report referred to m that .sub-section, j 
182. (1) No compensation shall be claimable by any pei.son foi any 
damage or loss which he may su.stam in consequence 

Compensatioo 

erection of any building or m respect of any direction issued by it under sub- 
section (1) of section 181. 


(2) The [Board] shall make compensation lo the owner of any building 
for any ^tual damage or loss sustained by him in consequence of the piohibi- 
tionof the re-eiection of any building or of its requiiing any land belonging 
to him to be added to the street; n a .r (, f. 


Provided that the [Board] shall not be liable to make any conniensalion 
in respect of the prohibition of the re-erection of any building which for a 
period of three years or more immediately preceding such refusal has not been 
in existence or has been unfit for human habitation 


Leg Ref 

^ Substituted for old sub-Ss. (2), (3) and 


(4) by Act XXIV of 1936. 

* Substituted by Order in Council, 1937, 
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183. Every sanction for the erection or re-erection of a building given or 
deemed to have been given by the [Board] as here- 
Lapsc of sanction. inbefore provided shall be available for one year 

from the date on which it is given, and, if the building so sanctioned is not 
begun by the person who has obtained the sanction or some one lawfully 
claiming under him within that period, it shall not thereafter be begun 1 [unless 
the Board on application made therefor has allowed an extension of that 
period.] 

2[183-A. a Board, when sanctioning the erection or re-erection of a 
building as hereinbefore provided, shall specify a 
Period for completion of reasonable period after the work has commenced 
within which the erection or re-erection is to be corn - 
pleted, and, if the erection or re-erection is not completed within the period so 
fixed, it shall not be continued thereafter without fresh sanction obtained in 
the manner hereinbefore provided, unless the Board on application made there- 
for has allowed an extension of that period: 

Provided that not more than two such extensions shall be allowed by the 
Board in any case.] 

Illegal erection and re- 184 Whoever begins, continues or completes the 
erection erection or re-erection of a building — 

(fl) without having given a valid notice as required by sections 179 and 
180, 01 before the building has been sanctioned or is deemed to have been sanc- 
tioned, or 

(b) without complying with any direction made under sub-section (1) of 
section 181, or 

(c) when sanction has been lefused, or has ceased to be available, shall 
be punishable with fine which may extend to five hundred rupees, 3[or has 
been suspended by the Officer Commanding-in-Chief, the Command, undei 
clause (b) of sub-section (1) of S. 52.] 

4185. (1) A [Board I may, at any time, by notice in writing, direct the 
owner, lessee or occupier of any land in the 
Power to stop erection or cantonment to stop the erection or re-erection of a 
.e-ereci.onor,odemoM, building in any caie in which Ihe [Boaidl consi- 
ders that such erection or re-erection is an offence under section 184, 
and may in any such case 4 [or in any other case in which the Board considers 
that the erection or re-erection of a building is an offence under S. 184, within 
six months of the completion of such erection or re-erection] in like manner 


Leg. Kef. 

^ 'Substituted by Act XXIV of 1936, 

2 Sec 183-A added by Act XXIV of 1936. 

s Added by Act XXIV of 1936. 

* Sec. 185 has been re-numbered as sub- 
S (1) of that section and the proviso and 
sub-S. (2) added by Act XXIV of 1936. 
The words “or m any other case ... or 
re-erection” in S 185 added by Act XXIV 
of 1936 

Notes. 

Sec 184 (b): Scope of.— Section 184 (h) 
does not provide a punishment for mere 
non-compliance with a direction made under 
sub-S. (1) of S. 181, but for the beginning, 
continuation, or completion of the_ erection 
of a building without complymg with such 
a direction 148 I.C. 420=35 Ir.L.J. 666 
=1934 Oudh 29. 

Secs 184 and 185 — There is a dear 
di^tinchoii between the offences mder Ss. 


184 and 185 of the Act One relates to the 
erection or re-erection of a building without 
the permission of the cantonment authority, 
the othei offence is the failure to comply 
with a notice issued by authority Where a 
buildmg was erected before 1^4 but the 
prosecution was for the offence of disobeymg 
a notice after the Act came into force, held, 
that the prosecution was sustainable and 
that the tune-limit for the same was 6 
months from the date of the disobedience. 
136 I C 713=33 Cr L.J 336=1932 Lah. 
370. 

Secs 184 and 268.— Section 184 pro- 
vides no penalty for a continuing failure or 
contravention, although such a penalty is 
provided m S 2^. 148 I.C. 420=35 Cr. 
L.J. 666=11 O.W.N. 156=1934 Oudh 29 
It is not proper to substitute a conviction 
under S. 268 for the one under S. 184 (&) 
iibtd ) 35 Cr.L.J 666=1934 Oudh 29= 
148 I.C. 420. 
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direct the alteratinn or demolition, as it thinks necessaiy, of the building, or any 
part thereof, so elected or re-erected: 

Provided that the [Board] may. instead of requiting the alteration or 
demolition of any such building or part thereof, accept liy Avay of composition 
such sum as it thinks reasonable. 

[Provided further that the Board shall not, without (he pi eviou.', con- 
currence of the Officer Commanding-m-Chief, the Command, accept an} sum by 
way of composition under the foregoing proviso in lespcct of any building on 
land which is not under the management of the Board " 

“(2) A Board shall by notice in writing direct the owner, lessee or occu- 
pier of any land in the cantonment to stop the erection or re-erection of a budd- 
ing in any case in which the order under S. 181 sanctioning the erection or re- 
erection has been suspended by the Officer Coranianding-in-(jhief, the Command, 
under clause (6) of sub-section (1) of S. 52, and shall in any such case in like 
manner direct the demolition or alteration, as the case may he, of the fiuilding 
or any part thereof so erected or le-erected where the Officer Commanding-in- 
Cbief, the Command, thereafter directs that the order of the Board sanctioning 
the erection or re-erection of the building shall not be carried into effect or 
shall be carried into effect with modifications specified by him • 

Provided that the Board shall pay to the owner of the building compen- 
sation for any loss actually incurred by him in consequence of the demolition or 
alteration of any building which has been erected or re*erected prior to the date 
on which the older of the Officer Commanding-iii-Chicf, the Command, has been 
communicated to him."] 

„ , , 1S6. A [Board I may make byc-laws pics- 

Powertomake bye-laws, cnbing 

{a) the manner in which notice of the intention to erect or re-erect a 
building in the cantonment shall be given to the [Boaid] and the information 
and plans to be furnished with the notice ; 

(i) the type or description of buildings which may or may not, and the 
purpose for which a building may or may not, be erected or re-erccted in any 
specified area or areas ; 

(c) the minimum cubic capacity of any room or looms in a building 
which istobe erected or re-erected; ![* *], 

(d) the fees payable on piovision by the [Board] of plans oi specifica- 
tions of the type of buildiugs which maybe erected in the cantonment or any 
part thereof ; 

2[(g) the circumstances in which a mosque, temple or church or other 
sacred building may be erected or le-erected; and 

(/) with reference to the erection or re-erecUon of buildings, oi of any 
class of building, all or any of the following matters, namely:— 

(i) the line of frontage where the building abuts on a street ; 

(ti) the space to be left about the building to secure free circulation of 
air and facilities for scavenging and for the prevention of fire ; 

(iw) the materials and method of construction to be used for cKlernal 
and party-walls, roofs and floors ; 

(iv) the position, the material and the method of construction of fire- 
places, chimneys, drains, latrines, privies, urinals and cess-pools ; 

(v) height and slope of the roof above the uppermost floor upon which 
human beings are to live or cooking operations are to be carried on ; 

(vi) the level and width of the foundation, the level of the lowest floor 
and the stability of the structure ; 

(mi) the number and height of the storeys of which the building may 
consist ; 


Leg Ref. 

1 The word “and" omitted by Act XXIV 
of 1936. 


2 Sec 186 clauses and (f) added by 
Act XXIV of 1936. 
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(viii) the means to be provided for egress from the building in case of 

fire; 

(ix) the safeguarding of wells from pollution; or 

{x) the materials and method of construction to be used for godowns 
intended for the storage of foodgrains in excess of fifty maunds in order to 
render them rat proof.] 

187. (1) No owner or occupier of any building m a cantonment shall, 

without the permission in writing of the [Board], 
obstruc- add to Or place against or in front of the building 

any projection or structure overhanging, projecting 
into, or encroaching on, any street or any drain, sewer or aqueduct therein, 

(2) The [Board] ma>, b> notice in writing, require the owner or 
occupier of any such building to alter or remove any such projection or en- 
croachment as afoiesaid : 

Provided that, in the case of any projection or encroachment lawfully 
in existence at the commencement of this Act, the [Board] shall make com- 
pensation for any damage caused by the removal or alteration. 

(3) The [Board] may, by order in writing, give permission to the 
owners or occupiers of buildings in any particular street to put up open 
verandahs, balconies or rooms projecting from any upper storey thereof 
to an extent beyond the line of the plinth or basement wall at such height from 
the level ground or street as may be specified in the order. 

188. A [Board] may, by notice m writing, require any person who has, 

without Its permission in writing, newly erected or re- 
Unaui'honsed buildings greeted any building over any public sewer, drain, 
over rams, ec. culveit, water-course or water-pipe in the canton- 

ment to pull down or otherwise deal with the same as it thinks fit, 

189. (1) A [Board] may, by notice m writing, require the owner or 

lessee of any building or land in any street, at his own 
and m such manner as the [Board] thinks 
^ ^ fit, to put up and keep m good condition proper 

troughs and pipes for receiving and carrying lain water irom the building or 
land and for discharging the same or to establish and maintain any other 
connection oi communication between such building or land and an> drain 
or sewer 

(2) For the purpose of efficiently draining any building or land in the 
cantonment, the [Board] may, by notice in wiitmg, require the owner or lessee 
■of the building or land — 


Notes 

Sec. 187. — ^Wheie on an application to 
the cantonment authority, for sanction to 
•construct a platform, the applicant receives 
such sanction by means of a letter from tlic 
executive olEcer of the cantonment, under 
whose signature all orders of the canton- 
ment authority aie normally communicated, 
it IS not his business to enquire from the exe- 
cutive officer whether the sanction conveyed 
"by him had been granted by the cantonment 
authority He is entitled to assume that 
the executive officer was actmg in accordance 
with the authority conferred on him by the 
Cantonment Board and to act on such sanc- 
tion. 35 P.L.R. 414=1934 Cr.C. 803=1934 
Lab. 510 

A person is not bound to comply with any 
notice whatever, however illegal or peremp- 


toiy, mcKly because it is issued to him by a 
Municipal Bc'ard oi a Cantonment Authority, 
and if he fails to comply with it he does not 
lender himself liable to a fine under the 
Act. (1932 All 673, Dist ) 146 I. C 2= 
34 Cr L J 1191=1933 All 486 
Secs. 187 and 268. — Notice for removal 
of encroachment issued by executive office!— 
Validity of— Disobedience to — Conviction 
for— Propnety of. See 1933 Lah 545, 
Qualified sanction to construct— Construction 
—Notice to demolish “imauthorized construc- 
tion’’— Validity of— Non-compliance with— 
Offence. See 146 I.C. 2=34 Cr.L.J, 1191. 
Open space between two houses owned by 
petitioner— Construction of pavement by 
him thereon no Offence See 37 P L.R. 
236=1935 Lah. 588. 
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(a) to pave, with such raalerials and in such manner as it thinks fit, any 
courtyard, alley or passage between two or more buddings, or 
( h) to keep any such paving m proper repair. 

190. A [Board] may attach to the outside of any building, or to anj 
tree in the Cantonment, brackets for lamps in such 
Power to attach brackets manner as not to occasion injury thereto oi in- 
convenience. 


for lamps. 


Slreets. 

191. A [Boaid] may, by ordei in writing, peimit the temporal}' occupa- 
tion of any street, or of any land vested in the 
Temporary occupation of [Board] for the purpose of depositing any building 
stree, an ,etc. materials or making any temporal}’ excavation 

therein or erection thereon, subject to such conditions as itma} presciibcfor 
the safety or convenience of the public, and may chaigc a fee for such pei- 
mission and may in its disci etion withdraw such pei mission. 

. 192. (1) A [Board] shall not peimanentl} 

^Uosing and opening of ^.Iqsc any street, or open any new street without the 
® previous sanction of the i[Officei Cominanding-in- 

Chief, the Command]. 

(2) A [Board] may, by public notice, temporarily close any sticel or 
any part of a street for repair or for the purpose of carrying out any work- 
connected with drainage, watei- supply or lighting or any other woik which 
It is by or under this Act required or permitted to carry out: 

Provided that where, owing to any works or repairs or from any other 
cause, the condition of any street or of any water-works, drain, culvcil oi pre- 
mises vested in the [Board] is such as to be likely to cause danger to llie 
public, the [Board] shall— 

(w) take all reasonable means for the protection of the adjacent Imild- 
ings and land and provide reasonable means of access thereto , 

(h) cause sufficient barriers or fences to be erected for the .secunty of 
life and property, and cause such barriers or fences to be sulflciently lighted 
from sunset to sunrise. 


*193. (1) A [Board] may cause a name to be given to any street and to- 
,, r . ^ j affixed on any building in the cantonment in sui-h 

nuteofbuil*ngt place as It tkmks fit, and may albo cause » numlicr to 
be affixed to any such building 

(2) Whoever destroys, pulls down, defaces or alters any such name or 
number or puts up any name or number differing from that put up by the ordei 
of the [Board]shall be punishable with fine whi^ may extend to twenty -lupee.s. 

a[“ (3) When a number has been affixed to any building under sub-section 
(1), the owner of the building shall maintain the number m order, and shall 
replace it if removed or defaced, and if he fails to do so the Board may In 
notice in writing require him to replace it." 


Boundaries and Trees. 


Boundarii walls, hedges 
and fences. 

[Board.] 


194. (1) No boundary wall, hedge or fence of 
any material or description shall be erected in a 
cantonment without the permission in writing of the 


(2) A [Board] may, by notice in writing, require the ownci or lessee 
of any land m the cantonment— 


Iieg. Kef. 

1 These words were substituted by S. 2 
the Cantonments (Amendment) Act, 19^ 


(XXXV of 1926) 

* Sec. 193, sub-iS (3) added by Act 
XXIV of 1936 
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(a) to remove from the land any boundary wall, hedge or fence which 
is, in its opinion, unsuitable, unsightly or otherwise objectionable ; or 

(&) to construct on the land suflficient boundary walls, hedges or fences, 
of such material, description or dimensions as may be specified in the notice; or 

(c) to maintain the boundary walls, hedges or fences of such lands in 
good order: 

Provided that, in the case of any such boundary wall, hedge or fence 
which was erected with the consent or under the orders of the [Board], 
or which was in existence at the commencement of this Act, the [Board] 
shall make compensation for any damage caused by the removal thereof. 

(3) The [Board] may, by notice in writing, require the owner, lessee 
or occupier of any such land to cut or trim any hedge on the land in such 
manner and within such time as may be specified in the notice. 

195. (1) Where, in the opinion of a [Board], the felling of any tree of 

_ ^ mature growth standing in a private enclosure in the 

cantonment is necessary for any reason, the [Board], 
® may, by notice in writing, require the owner, ^ lessee 

or occupier of the land to fell the tree within such time as may be specified in. 
the notice. 

(2) A [Board] may— 

(a) cause to be lopped or trimmed any tree standing on land in the can- 
tonment which belongs to i[the Crown] ; or 

(J) by public notice require all owners, lessees or occupiers of land in 
the cantonment, or by notice m writing require the owner, lessee or occupier of 
any such land, to lop or trim, in such manner as may be specified m the notice,, 
all or any trees standing on such land or to remove any dead trees from such 
land. 

196. Whoever, without the permission m writing of the [Board], 

£ 1,1 I 4 up the surface of any open space in the can- 

Digging of public land. ^onment, which is not private properly, shall be 
punishable with fine which may extend to twenty rupees, and, in the case of 
a continuing offence 2 [with an additional fine] which may extend to five rupees 
for every day after the first during which the offence continues. 

197. (1) If, in the opinion of a [Board], the working of a quarry in the 

cantonment, or the removal of stone, earth or 
Improper use of land jn^^gj-ial from the soil in any place m the 

cantonment, is dangerous to persons residing in or frequenting the ncigh- 
bouihood of such quarry or place, or creates, or is likely to create, a nuisance, 
the [Board] may, by notice in writing, prohibit the owner, lessee or occupier of 
such quarry or place or the person responsible for such working or removal, 
from continuing or permitting the working of such quarry or the moving of 
such material, or require him to take such steps in the mattei as the [Board] 
may direct for the purpose of preventing danger or abating the nuisance 
arising or likely to arise therefrom 

(2) If, in any case referred to in sub-section (l),the [Board] is 
of opinion that such a course is necessary in order to prevent imminent 
danger, it may, by order in writing, require a proper boarding or fence to be 
put up for the protection of passers-by. 


Leg. Ref. 

1 Substituted by Order in Council, 1937. 
1-24 


■2 Substituted by Act VIII of 1930 
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CHAPTER XIL 

Markets, .'sLAriCHTEii-nousES, Trades and Or cl pations. 

198. H) A [Hoard] may provide and maintain, cither within oi without 

„ . , the cantonment, public maikels and pnlilic slaughter- 

.hiXres:''" W such number as .binls ii,, .Si 

With stalls, shops, sheds, pens and other hinldings 
or conveniences for the use of persons carrying on trade or business in or 
fiequcnting such markets or slaughter-houses, and ma> provide and maintain 
in any such market buildings, places, machines, weights, scale.s and measiiies 
for the weighment or measurement of goods sold therein. 

(2) When such market or slaughter-house is situated Iteyond cantonment 
limits, the [Board] shall have the same power for the ins[>ectioii and proper 
regulation of the same as if it were situated within those limits, 

{?>) The [Board] may at any time, by public notice, close aii} public 
market or public slaughter-house or any part thereof. 

(A) Nothing in this section shall be deemed to authoii.se the r.stablish- 
ment of a public maiket or public slaughter-house within the limits of any area 
administered by any local authority other than the [Hoaidj without the per- 
mission of such local authority or otherwise than on such condition.s as .such 
local authority may approve. 

199. 0) No person shall, without the general or special permis.sion in 
U« of jubhc market j Board | , sell or expose for sale any 

animal or article in any public market. 

^ (2) Any person contravening the provisions of ihi.s section, and any 

animal or article exposed for sale by such person, may be summarily lemoved 
from the market by or under the orders of the Executive ( )fiicer or any (officer 
or servant of the [Board] authorised by it in this behalf, 

and‘ A [Board] may- 

(a) charge for the occupation or use of any stall, shop, standing, shed or 
pen m a public market, or public slaughter-house, or foi the right to expose 
goods for sale in a public market, or for weighing or measuring goods sold 
therein, or for the right to slaughter animals in any public .slaughter- house 
such stallages, rents and fees as it thinks fit; or 

ib) m\h the sanction of the i[Officcr Commandiiig-in-Cluef, the 
Command] faim the stallages, rents and fees leviable as afoiesaid or any 
portion thereof for any period not exceeding one year at a time : or 

(0_put up to public auction, oi with the sanction of the 1 1 Officer 
Commanding-in-Chief, the Command], dispose of by private sale, the privilege 
of occupying or using any stall, shop, standing, shed or pen in a public 
market or public slaughter-house for such term and on such conflitions 
as it thinks fit. 

201. A copy of the table of stallages, rents and fees, if any, leviable in any 
Stallages, rents, etc., to be market or public slaughter-house, and of the 

published. bye-laws made under this Act fur the purpose of 

printed in the English language and in such other language or languages as the 
slaughter™ oust^*^^^’ affixed in some conspicuous place in the market or 


Leg. Ref. Notes 

J- Thwe words were substituted by S. 2 Secs 200 and 210 rtf eiio/i 
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202. (1) No place m a cantonment other than a public market shall be 

■n . , , j used as a market, and no place in a cantonment other 

slauS^-hou^es.^*"^® ^ P“***^<^ slaughter-house, shall be used as a 

slaughter-house, unless such place has been licensed as 
a market or slaughter-house, as the case may be, by the | Board] : 

Provided that nothing in this sub-section shall apply in the case of a 
slaughter-house established and maintained by the Government, 

(2) Nothing in sub-section (1) shall be deemed — 

(a) to restrict the slaughter of any animal in any place on the occasion 
of any festival or ceremony, subject to such conditions as to prior or subsequent 
notice as the Executive Officer with the previous sanction of the Disti ict Magis- 
trate may, by public or special notice, impose in this behalf, or 

(b) to prevent the Executive Officer, with the sanction of the [Board], 
frotn setting apart places for the slaughter of animals in accordance with 
religious custom, when such animals aie slaughtered for consumption by the 
troops or for the purpose of the sale of the flesh thereof to the troops. 

(3) Whoever omits to comply with any condition imposed by the Execu- 
tive Officer under clause (o) of sub-section (2) shall be punishable with fine 
which may extend to fifty rupees and, in the case of a continuing offence, with 
an additional fine which may extend to ten rupees for every day after the first 
during which the offence is continued. 

203. (1) A [Board] may charge such fees as it thinks fit to impose for 

_ , the grant of a licence to any person, to open a 

K<£a to Vmf/mlrlSt market or private slaughter-house in the 

or slaughter-house. cantonment, and may grant such licence subject 

to such conditions, consistent with this Act and any 
bye-laws made thereunder, as it thinks fit to impose. 

(2) The [Board] may refuse to grant any such licence without giving 
reasons for such refusal. 

204. (1) Any person who keeps open for public use any marketer 

slaughter-house in lespect of which a licence is 
tJor required by or under this Act, without obtaining 

without license, .etc^*^ licence therefor, or while the licence therefor is sus- 

pended, or after the same has been cancelled, shall be 
punishable with fine which may extend to fifty rupees, and, in the case of a 
continuing offence, with an additional fine which may extend to five rupees for 
every day after the first during which the offence is continued. 

(2) When a licence to open a private market or private slaughter-house is 
granted or refused or if suspended or cancelled, the [Board] shall cause a notice 
of the grant, refusal, suspension or cancellation to be posted m English, and 
in such other language or languages as it thinks necessaiy, in some conspicuous 
place by or near the entrance to the place to which the notice relates. 

205. Whoever, knowing that any market or slaughter-house has been 

. . opened to the public without a licence having been 

obtained therefor when such licence is required by or 
house ^ ^ under this Act, oi that the licence granted therefor is 

for the time being suspended or that it has been 
cancelled, sells or exposes for sale any aiticle in such market, or slaughters any 
animal in such slaughter-house, shall be punishable with fine which may extend 
to fifty rupees, and, in the case of a continuing offence, with an additional fine 
which may extend to five rupees for every day after the first during which the 
offence is continued. 

206. (1) Where, in the opinion of the [Board] , it is necessary on sanitary 
grounds so to do, it may, by public notice, prohibit 


J" one monti, 'as may 

houses. specified m the notice, or for sue! 


such further period, 
not exceeding one month, as it may specify by a like 
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notice, the use of any private slaughter-house specified in the notice, or the 
slaughter therein of any animal of any description so specified. 

(2) A copy of every notice issued under sub-scction ( 1 ) shall be conspi- 
cuously posted m the slaughter-house to which it relates. 

207. (1) Any servant of a [Board], authorised by order in wiiting in 
this behalf by the President of the Board, ![ ] 

tcr-hoir slaugh- qj. Health Officer, may, i f he has reason to 

believe that any animal has been, is being, or is about 
to be slaughtered in any place in contravention of the provision.s of this Chapter, 
enter into and inspect any such place at any time, whether by day or by night. 

(2) Every such order shall specify the place to be enleicd and the 
locality in which the same is situated and the period, which shall not exceed 
seven days, for which the order is to remain in force. 

208 A [Board] may, with the approval of the [Provincial Government ], 
D , 1 1 . 1 make bye-laws consistent with this Act to provide 

Power to mate b,«-)aws namely 

_ (a) the days on, and the hours during, which any private market oi 

private slaughter-house may be kept open for use ; 

(b) the regulation of the design, ventilation and diainage of such 
markets and slaughter-houses, and the material to be used in the construction 
thereof, 

, keeping of such, markets and slaughter-houses and lands and 

appertaining thereto m a clean and sanitary condition, the removal of 
tiltn and refuse therefrom, and the supply therein of pure water and of a 
sumcient number of latrines and urinals foi the use of persons using or 
frequenting the same ; 

(d) the manner in which animals shall be stalled at a slaughter-house : 

(e) the manner in which animals may be slaughtered ; 

(f) the disposal or destruction of animals offered for slaughter which 
are, from disease or any other cause, unfit for human consumption ; and 

(9) the destruction of carcases which from disease or any other cause 
are found after slaughter to be unfit for human consumption. 

Trades and Occupations, 

p . 209 (I ) A [Board] may provide suitable places 

place7^^’°° of washing foi the exercise by washermen of their calling, and 
may require payment of such fees for the use thereof 
as It thinks fit 

niiKi the [Board] has provided such places as af 01 esaid il may, by 

public notice, prohibit the washing of clothes by washermen at any other 
place in the cantonment : ^ 

tnrr Lvr that such prohibitioH shall not be deemed to apply to the wash- 

wfn ''^^®fterman of his own clothes or of the clothes of any other person 
who IS an occupier of the place at which they ai e washed. 

, A Whoever contravenes any prohibition contained in a notice issued 
rupeL^'^ 'Section (2) shall be punishable with fine which may extend to twenty 

carryfng on orce^tah occu- person of any of the following 

Rations. classes, namely 


Leg. Ref Notes 

^ 210 -A merchant who is seUing 

Act AXIV of 1936 . bamboos, rafters, wooden boards and beams 
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(а) butchers and vendors of poultry, game or fish; 

(б) persons keeping pigs for profit, and dealers in the flesh of pigs which 
have been slaughtered m India, 

(c) persons keeping milch cattle or milch goats for profit; 

(c?) persons keeping for profit any animals other than pigs, milch cattle 
or milch goats ; 

{e) dairymen, buttermen and makers and vendors of ghee , 

(/) makers of bread, biscuits or cake, and vendors of bread, biscuits or 
cake made in India; 

{g) vendors of fruit or vegetables; 

(h) manufacturers of aerated or other potable waters or of ice or ice- 
cream, and vendors of the same; 

i[(i) vendors of any medicines, drugs or articles of food or drink for 
human consumption (other than the flesh of pigs, milk, butter, bread, biscuits, 
cake, fruit, vegetables, aerated or other potable waters or ice or ice cream) 
which are of a perishable nature ; 

(/) vendors of water to be used for drinking purposes ; 

(k) washermen, 

(l) dealers in hay, straw, wood, charcoal or other inflammable material ; 

(m) dealers in fire- works, kerosene oil, petroleum or any other inflam- 
mable oil or spirit; 

(w) tanners and dyers, 

(o) persons carrying on any trade or occupation from which offensive 
or unwholesome smells arise ; 

(p) vendors of wheat, rice and other grain or of flour , ■'• ] 

Iq) makers and vendors of sugar or sweetmeats ; and 

8[(f) barbers and keepers of shaving saloons,] 
shall carry on his trade, calling or occupation in any part of a cantonment unless 
he has applied for and obtained a licence m this behalf from the [Board]. 

(2) A licence granted under sub section (1) shall be valid 4[until the 
end of the year in which it is issued] and the grant of such licence shall not be 
withheld by the [Board] unless it has reason to believe that the business which 
It is intended to establish oi maintain would be offensive or dangeious lo 
the public. 

(3) Notwithstanding anything contained m sub-section (1) — 

(а) no person who was, at the commencement of this Act, carrying on 
his trade, calling or occupation m any part of a cantonment shall be bound to 
apply fora licence lor cariymg on such trade or occupation in that part until 
he has received from the [Board] not less than thiee months’ notice in wilting 
of his obligation to do so. and if the [Board] lefuses lo grant him a licence, it 
shall pay compensation for any loss incurred by reason of such refusal ; 

(б) no pel son shall be lequired to take out a licence for the sale or 
storage of petroleum or for the sale or possession foi sale of poisons or white 
arsenic in any case in which he is requiied to take out a licence for such sale, 
storage or possession for sale by or under the Indian Petroleum Act, 1899, or 
the Poisons Act, 1919. 


Leg. Ref. 

1 In sub-S (1) of S 210, Clauses (;) 
to (r) have been re-numbered as (t) to ( 4 ) 
bj Act XXIV of 1934 

2 Omitted by Act XXIV of 1936. 

^ Inserted by Act XXIV of 1936. 

^ Substituted by Act XXIV of 1936. 


Notes. 

within the limits of the cantonment without 
any licence is liable to prosecution under 
S. 268 of the Cantonments Act for bemg a 
dealer in wood within the meaning of S. 210 
(M> 1934 All 987 (1). On this section, 
see also 1933 Lah. 517. 



190 


The Civil Court Manual (Imperial Acts). [S, 211 


(4) The [Board] may charge foi the grant of licences under this 
section such fees ifnot exceeding the cost of gi anting the licences j as it may 
fix with the previous sanction of tlie [Provincial Government]. 

211. A licence granted to any person under section 210 shall specify the 

part of the cantonment in which the licensee may 
Conditions which may be catj-y on trade, calling or occupation, and may 
attached to licences regulate the hours and manner of transport within the 

cantonment of any specified articles intended for human consumption, and may 
contain any other conditions which the [Boaid] thinks fit to impose in accord- 
ance with byedaws made under this Act. 

General Provisions. 

212. If a [Board] is satisfied that any place used undei a licence 

granted under this Chapter is a nuisance oi is likely 
Power to vary licence. be dangerous to life, health or property, the 

[Board] may, by notice in writing, lequire the owner, lessee or occupier there- 
of to discontinue the use of such place or to effect such altetatu)n.s, addi- 
tions, or improvements as will, in the opinion of the [Board), render it no 
longer a nuisance or dangerous. 

213. Whoever carries on any trade, calling or occupation for which a 

licence is required without ofjtainmg a licence thcre- 
Cairyins on trade, etc., fQj .^jjile the licence therefor ib suspended or after 
u avwtion or«cUon^212°" cancelled, and whoevei , after recei- 

ving a notice under section 212, uses or allows to be 
used any building or place in contravention thereof, shall be punishable with 
fine which may extend to two hundred rupees and, m the case ol a continuing 
offence, with an additional fine whjch may extend to forty rupees for every clay 
after the first during which the offence is continued. 


214. Whoever feeds or allows to be fed on filthy or dclclci lous substances 
any animal, which is kept for the puriiost* of stipply- 
^^Feeding animals on dirt, jjjg qj. is intended to be used as food 

for, the inhabitants of a cantonment or allows it to 
graze in any place in which grazing has, for sanitary reasons, been pioliibited 
by public notice by the [Board], shall be punishable with fine which may extend 
to fifty lupees. 


Entry, Inspection and Seizure. 

215. (1) The President 01 the Vice-President 8[ ^ J the Executive 

, , Officer, the Health Officer, the Assistant frealih 

seizm*^^ Officer, or any other officer or servant of a [Board] 

authorised by it in writing in this behalf, — 

(a) may at any time entei into any market, building, shop, stall or other 
place in the cantonment for the purpose of inspecting, and may inspect, any 
animals, article or thing intended foi human food or diink or for medicine, 
whether exposed or hawked about for sale or deposited in or brought tcj any 
place for the purpose of sale, or of preparation for sale, or any utensil or vessel 
for preparing, manufacturing or containing any such article, or thing, and may 


Leg Ref. 

1- Inserted by Act XXIV of 1936 

* Omitted by ihid 

Notes 

Sec 213, — ^Where a person, who was a 
butcher by trade and had no licence, actually 
imported meat m large quantities far moic 
than could be required for his personal use 
and had distributed it but where there was 
no evidence that he actually received any 
money the presumption that he actually 
imported meat and sold it can be legitimately 


drawn. 118 I C. 223=30 Cr.L.J. 906=1929 
Sind 150 

Secs 213 and 216. — ^Wherc a butcher, 
having no licence as required by Ss 213 
and 216 of the Act, imports meat in far 
larger quantities than would be required for 
his personal use and distributes it, but there 
IS no evidence to show that he actually 
received any money, it could be presumed 
that he actually imported and sold meat. 
118 I.C 223=30 Cr.L.J. 906=1929 Sind 
ISO 
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enter into and inspect any place used as a slaughter-house and may examine any 
animal or article theiein ; 

(&) may seize any such animal, article or thing which appears to him to 
be diseased, or unwholesome or unfit for human food or drink or medicine, as 
the case may be, or to be adulterated or to be not what it is represented to be. 
or any such utensil or vessel which is of such a kind or in such a state as to 
render any article prepared, manufactured or contained therein unwholesome or 
unfit for human food or for medicine, as the case may be. 

(2) Any article seized under sub-section (1) which is of a perishable 
nature may, under the orders of the Health Officer or the Assistant Health 
Officer, forthwith be destroyed if, in his opinion, it is diseased, unwholesome or 
unfit for human food, drink or medicine, as the case may be. 

(3) Every animal, article, utensil, vessel or other thing seized under sub- 
section (1) shall, if It IS not destroyed under sub-section (2). be taken before a 
Magistrate. 

(4) The owner or person in possession, at the time of seizure under sub- 
section ( 1), of any animal or carcass which is diseased or of ary article or 
thing which is unwholesome or unfit for human food, drink or medicine as the 
case may be, or is adulterated or is not what it is represented to be, or of any 
utensil or vessel which is of such kind or in such state as is described in clause 

(b) of sub-section (1), shall be punishable with fine which may extend to one 
hundred rupees, and the animal, article, utensil, vessel or other thing shall be 
liable to be forfeited to the [Board] or to be destroyed or to be so disposed of 
as to prevent its being exposed for sale or used lor the preparation of food, 
drink or medicine, as the case may be. 

Explanation /.—If any such article, having been exposed or stored in, or 
brought to, any place mentioned in sub-section ( 1 ) for sale as ghee, contains any 
substance not exclusively derived from milk, it shall be deemed, foi the purposes 
of this section, to be an article which is not what it is represented to be. 

Explanation II. — Meat subjected to the piocess of blowing shall be 
deemed to be unfit for human food. 

Explanation III — The article of food or drink shall not be deemed to be 
other than what it is represented to be merely by reason of the fact that there 
has been added to it some substance not injurious to health • 

Provided that — 

(а) such substance has been added to the aiticle because the same is 
required for the preparation or production theieof as an article of commerce in 
a state fit for carriage or consumption and not fraudulently to increase the 
bulk, weight or measuie of the food or drink or conceal the infenoi quality there- 
of, or 

(б) in the process of production, preparation or conveyance of such 
article of food or drink, the extraneous substance has unavoidably become 
intermixed therewith, or 

(c) the owner or person in possession of the article has given sufficient 
notice by means of a label distinctly and legibly written or printed thereon or 
therewith, or by other means of a public description, that such substance has 
been added, or 

(d) such owner or person has purchased the aiticle with a written war- 
ranty that it was of a certain nature, substance and quality and had no reason to 
believe that it was not of such nature, substance and quality, and has exposed it 
or hawked it about or brought it for sale in the same state and by the same des- 
cription as that in and by which he purchased it. 

Import of Cattle and Flesh. 

216. (1) No person shall, without the permission in writing of the 


Notes. 

Sec 216 — See Notes under S 213, supra 
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[S. 217 


Import of attic and ilfsh [fJoardJ bring into a cantonment any animal 
inlcnded for human consumption, or the flesh ol any 
animal slaugMeicd outside the cantonment otherwise than in a slaughter-house 
maintained by the Government or the [Board], 

(2) Any animal or flesh brought into a cantonment in contravention of 
sub-section (1) maybe seized by the Executive Officer or by any scivant of the 
[Board] and sold or otherwise disposed of as the [Board] may direct, and if 
at IS sold, the sale-proceeds may be credited to the cantonment fund. 

(3) Whoever contravenes the provisions of sub-section (I) shall be 
punishable with fine which may extend to fifty rupees 

(4) Nothing in this section shall be deemed to apply to cured or preserved 
meat or to animals driven or meat carried through a cantonment foi consump- 
tion outside thereof, or to meal brought into a cantonment by any person for 
“his immediate domestic consumption: 

Provided that the [Board] may, by public notice, dircctthattheproM- 
sions of this section shall apply to cured or preserved meat of any specified 
-description or brought from any specified place 


CHAPTER XIII. 

Water-supply, Drainaue and Ljciiiinc:. 
Water-supply. 


217. (1) In every cantonment where a sufficient supply of pure water for 

Mamtaanc. of nator- iTf does not all caily exist, the |r!oa.,l| 
supply, shall provide or arrange fur the provision of .such 

a supply. 


(2) The [Board] shall, as far as possible, make arlc(|uatc provision 
that such supply shall be continuous throughout the year, and that the watei 
shall be at all limes pure and fit for human consumption 


218. (1) The [Board] may with the previous sanction ol the ifCential 
Continl over sources of Gove.nmenlJ by public notice, dedaic any lake, 
public water-supply Stream, spnng, well, tank, reseivoir or other source, 

whether within or without the limits of llic can- 
tonment (other than a source of water-supply under the contiol of the 
2 [Military Engineer] Services or the Public Works Department) from which 
water is or may be made available for the use of the public in the cantonment 
to be a source of public water-supply. 

(2) Every such source shall be under the contiol of the \ Board]. 


Power to requiie main- 219. The [Board] may, by nonce iii writing, 
tenance orclohing of private require the ownei or any person having the contiol of 
source of public drinking any source of public water-supply which is used 
water-supply. ^jj-inking purposes— 

(a) to keep the same in good order and to dear it from lime to time of 
silt, refuse and decaying vegetation, or 

(b) to protect the same fiom contamination in such mannei as the 
[Board] may direct, oi 

(c) if the water therein is proved to the satisfaction of the [Board] 
to be unfit for drinking purposes, to take such measures as may he specified 
m the notice to prevent the public from having access to or using such water: 

Provided that, in the case of a well, such person as aforesaid may, instead 
■of complying with the notice, signify in writing his desiie to be relieved (if all 


1 c I. j , «... Cantonments f Amendment) Act, 1925 

1 Substituted by Order in Council. 1937 (VII of 1925). 

~ These woids were substituted bj’ S, 9 of 
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responsibility for the proper maintenance of the well and his readiness to place 
it under the control and supervision of the [Board] for the use of the public, 
and if he does so, he shall not bound to carry out the requisition, and the 
[Board] shall undertake the control and supervision of the well. 

220. (1) The [Board] may permit the owner, lessee or occupier of any 

Supply of water building or land to connect the building or land with 

' a source of public water-supply by means of communi- 

-cation pipes of such size and description as it may prescribe for the purpose 
of obtaining water for domestic use. 

(2) The occupier of every building so connected with the water-supply 
shall be entitled to have for domestic use, in return for the water-tax, if any, 
such quantity of water as the [Board] may determine. 

(3) All water supplied in excess of the quantity to which such supply is 
limited under sub-section (2) and, in a cantonment in which a water-tax is not 
imposed, all water supplied under this section, shall be paid for at such rate as 
the [Board] may fix. 

(4) The supply of water for domestic use shall not be deemed to include 
any supply— 

(а) for animals or for washing vehicles where such animals or vehicles 
are kept for sale or hire ; 

(б) for any trade, manufacture or business; 

(c) for fountains, swimming baths of any ornamental or mechanical 
purpose ; 

(d) for gardens or for purposes of irrigation ; 

(e) for making or watering roads or paths ; or 

(/) for building pui poses. 

221. If it appears to the [Board] that any building or land m the canton- 

ment IS without a proper supply of pure water, the 
Power m require water- [Board] may, by notice in writing, require the 
supply to be taken. owner, lessee or occupier of the building or land to 

obtain from a source of public water-supply such quantity of water as is 
adequate to the requirements of the persons usually occupying or employed 
upon the building or land, and to provide communication pipes of the prescribed 
Size and description, and to take all necessary steps for the above purposes. 

222. (1) The [Board] may, by agreement, supply, from any 

source of public water-supply, the owner, lessee or 
Supply of water under occupier of any building or land in the cantonment 
agreement. .^vater for any purpose other than a 

•domestic purpose, on such terms and conditions, consistent with this Act and 
the rules and bye-laws made thereunder, as may be agreed upon between the 
[Board] and such owner, lessee or occupier. 

(2) The [Board] may withdraw such supply or curtail the quantity 
thereof at any time if it should appear necessary to do so for the purpose of 
maintaining sufficient supply of water for domestic use by inhabitants of the 
cantonment. 

223. Notwithstanding any obligation imposed on [Boards] under this Act, 

a [Board] shall not be liable to any forfeiture. 
[Board] not liable for penalty, or damages for failure to supply water or 
failure of supply. curtailing the quantity thereof if the failure or 

curtailment, as the case may be, arises from accident or fiom drought or other 
unavoidable cause unless, in the case of an agreement for the supply of 
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water under section 222 , the [Boarrlj has made express provision for forfei- 
ture, penalty, or damages in the event of such failure or cuilailment. 

224. Notwithstanding anything hereinbefore contained or contained in an> 
agreement under section 222, the supply of water 
Conditions of universal a [Board] to any building or land shall be, and 
application. gj, 3 ll |jg deemed to have been, gianted subject to the 

following conditions, namely _ 

(0) the owner, lessee or occupier of any building or land in or on which, 
water supplied by the [Board] is wasted by reason of the pipes, drains or other 
works being out of repair shall, if he has knowledge thereof, give notice of 
the same to such officer as the [Board] may appoint in this behalf ; 

(b) the Executive Officer or any other officer or servant of the [ Board | 
authorised by it in writing m this behalf may enter into or on any premises 
suppliedwithwaterby the [Board], for the purpose of examining all pipes, 
taps, works and fittings connected with the supply of water and of asccitainmg 
whether there is any waste or misuse of such walci ; 

(r) the [Board] may, aflei giving notice in writing, cut o/f the connec- 
tion between any source of public water-supply and any building or land to 
which water is supplied for any purpose therefrom, or turn off such supply if— 

(1) the owner or occupier of the building or land neglects to pay the 
water-lax or other charges connected with the water-supply williin (uic month 
from the date on which such tax or charge falls due for payment ; 

(ii) the occupier refuses to admit the Executive Officer or other 
authorised officer or servant of the [Board] into the building or land for the 
purpose of making any examination or inquiry authorised by clause (h) or pre. 
vents the making of such examination or inquiry ; 

(iii) the occupier wilfully or negligently misuses or causes waste of 

water ; 

(iv) the occupier wilfully or negligently injures or damages his meter 
or any pipe or tap conveying water from the water- woiks , 

(v) any pipes, taps, works or fittings connected with the supply of water 
to the building or land are found, on examination by the Executive Officer, to 
be out of repair to sucH an extent as to cause a waste of water ; 

(d) the expense of cutting off the connection or of turning off the water 
in any case referred to in clause (c) shall be paid by the owner or occupier of 
the building or land ; 

(«) no action taken under or in pursuance of clause (c) shall relieve any 
person from auy penalty or liability which he may otherwise have incuircd 
225. A [Board] may allow any person not residing within the limits of 
the cantonment to take or be supplied with water 

Supply to persons outside foj. any purpose from any source of public water- 
cantonmeni gj^ppl^ ^ prescribe, and may at 

any time withdraw or curtail such supply. 

Penalty. ^26. Whoever— 

(o) uses for other than domestic purposes any water supplied by a 
[Board] for domestic use, or 

(b) where water is supplied by agreement with a ] Board ] for a specified ' 
purpose, uses that water for any other purpose, 

shall be punishable with fine which may extend to fifty rupees, and the [Board] 
shall be entitled td recover from him the price of the water misused. 

Water, Drainage and other Connections. 

Power of [Board] to lay 227. A [Board] may carry any cable, wire, 
wires, connections, etc. pipe, drain, sewer or channel of any kind,— 

(a) for the purpose of canying out, establishing or maintaining any 
system of water-supply, lighting, drainage, or sewerage, through, across, under 
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or over any road or street, or any place laid out or intended as a road oi street, 
or, after giving reasonable notice in writing to the owner or occupier, into, 
through, across, under or over any land or building, or up the side of any build- 
ing, situated within the cantonment, or 

(&) for the purpose of supplying water or of the introduction or distri- 
bution of outfall of water or for the removal or outfall of sewage, after giving 
reasonable notice m writing to the owner or occupier, into, through, across, 
under or ovei any land or building, or up the side of any building, situated out- 
side the cantonment ; 

and may at all times do all acts and things which may be necessary or expedient 
for repairing or maintaining any such cable, wire, pipe, drain, sewer or chan- 
nel in an effective state for the purpose for which the same may be used or is 
intended to be used : 

Provided that no nuisance shall be caused in excess of what is reasonably 
necessary lor the proper execution of the work : 

Provided, further, that compensation shall be payable to the owner or 
occupier for any damage sustained by him which is dii ectly occasioned by the 
carrying out of any such operation 

228 In the event of any cable, wire, pipe, drain, sewer or channel being 
laid or carried at)ove the surface of any land or 
Wires, etc, laid above through. Over or up the side of any building, such 
surface of ground. pjpg^ drain, sewer or channel shall be so 

laid or carried as to interfere as little as possible with the rights of the owner 
or occupier to the due enjoyment of such land or building, and compensation 
shall be payable by the [Board] in respect of any substantial interference 
with the right to any such enjoyment. 

229. No person shall, for any purpose whatsoever, without the per- 
mission of the [Board], at any time make or 
Connection with mam not cause to be made any connection or communication 
tobe made without permis- pjpg^ drain, sewer or channel 

constructed or maintained by, or vested in, a 

[Board]. 


230. A [Board] may prescribe the size of the ferrules to be used 
for the supply of gas, if any, and may establish 
Power to prescribe fer- meters or other appliances for the purpose of testmg 
liters etc establish quantity of any water, or the quantity or quality 
’ ' of any gas, supplied to any premises by the 

[Board], 


231. The ferrules, communication pipes, connections, meters, stand-pipes 

and all fittings thereon or connected therewith leading 
Power of inspection. from water mains or from pipes, drains, sewers or 
channels into any house or land, to which water or gas is supplied by a 
[Board]', and the pipes, fittings and works inside any such house or within 
tihe limits of any such land, shall in all cases be i[instal]ed or] executed 
subject to the inspection and to the satisfaction of the [Board]. 

232. [Board] may fix the charges to be made for the esta- 

blishment by them or through their agency of 
Power to fix rates and communications from, and connections with, mains 
or pipes for the supply of water, or gas, or for meters 
or other appliances for testing the quantity or quality thereof supplied, and may 
levy such charges accordingly. 


Leg Ref 

1 Inserted by Act ^^1I of 1930. 
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Application of this Chapter to Government Water-supplies. 

233. (1) Where in any cantonment there is a water-supply under the 
control ol the l[Military EngineerJ Services or the 
Governmeut water-supply. Public Works Department, the officer of the l[3Vlili. 
taiy Engineer] Services or of the Public Works Department, as the case may 
be, in charge of such water-supply (hereinafter in Sfthis Chapter] referred to as 
the Officer) may publish in the cantonment m such mannei as he thinks fit a 
notice declaring that any lake, stream, spring, well, tank, icservoir or other 
source, whether within or without the limits of the cantonment (other than a 
source of public water-supply under the control of the IDoaid]) is a source of 
public water-supply and may, for the purpose of keeping any such source 
in good order or of protecting it from contamination or from use, require the 
[Board] to exercise any power conferred upon that Autlionly by section 219. 

(2) In the case of any water-supply such as is referred to in sub-section 
(1), the following provisions of this Chapter, namely, the provisions of sections 
220, 222, 223. 224, 226, 227, 226, 229, 230, 231 and 232 shall, as far as may he. be 
applicable in respect of the supply of water to the cantonment, and for the 
purpose of such application references to the [Board] shall be construed as 
references to the Officer, and leferenccs to the Executive Officer or other 
officer or servant of the [Board] shall be construed as icfereiicc.s to such 
person as may be authorised in this behalf by the Officer. 


234. In any case in which the provisions of section 233 apply 3(an(l in 
- , , which the Board is not receiving a bulk supply of 

Recovery of charges. unjcr S. 234-A] the water-tax, if .my, im[iiscd 

in the cantonment and all other charges aiising out oi the .supply of water 
which may be imposed under the provisions of this Chapter as applied by 
section 233 shall be recoveied by the [Board], and all monies so recovered, or 
such proportion thereof as the ^[Central Government ] may in each case 
determine, shall be paid by the [Board] to the Officer. 

6 [234-A. (1) Where in any cantonment there is a water-supply such as 
c , r , ^ is referred to in sub-section (1) of S. 233, the Board 

G^e?S=n° Engineer .Services or 

to the Board. the rublic Works Department, as the case may be, at 

j 1 . /-err- poiut or pohts as fflay bc agi ccd upoii beiwccn 
the Board and the Officer, a supply of water adequate to the requirements for 
domestic use of all persons m the cantonment other than entitled consumers. 

(2) Any supply of water received under sub-section (1) .shall be a bulk 
supply, and the Board shall make such payments to the Officer for all water so 
received as may be agreed upon between the Board and the Officer or. in 
default of such agreement, as may be determined by the Governor-General in 
Council to be reasonable having regard to the actual cijst of supplying the 
water in the cantonment and the rate charged for water in any adjacent muni- 
apality: 

Provided that, notwithstanding anything contained in this Act, the Board 
^all not charge for the supply to persons m the cantonment of water icccived 
by the Board under this section a rate calculated to produce more lhan the 
sum of the payments made to the Officer for water received and the actual 
cost of the supply thereof by the Board to consumers. 

(3) If any dispute arises between the Board and the Officer regai ding 
the amount of water adequate to the requirements of persons in the cantonment 


Leg Ref. 

1 These words were substituted by S. 9 of 
the Cantonments f Amendment) Act. 1925 
<Vriofl925). 

- Substituted by Act XXIV of 1936, 


; [iiserled b) Act XXIV of 1936. 

[ Substituted by Order in Council, 1937. 
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other than entitled consumers, the dispute shall be referred to the Governor- 
General in Council whose decision shall be final. 

234“B. Wheie under the provisions of sub-section (1) of S. 234-A a bulk 
. , , T, supply of water is received by the Board, the Board 

inSr«!rto dUtribuhontf “>« .“J 

bulk supply. all pel sons in the cantonment other than entitled 

consumers ; and the provisions of this Act shall apply 
as if such bulk supply weie a source of public water-supply under the control 
of the Board and as if the communications from and connections with such bulk 
supply for the purpose of supplying water to such persons were a system of 
water-supply established and maintained by the Board. 

CHAPTER XIV. 

Removal and Exclusion from Cantonments and Suppression of 
Sexual Immorality. 

235. The 1 [Officer Commanding the station] may, on receiving inf orma- 

tion that any building in the cantonment is used as a 
theSprosSr prostitution by order in 

' writing setting forth the substance of the informa- 

tion received, summon the owner, lessee, tenant oi occupier of the building to 
appear before him either in person or by an authorised agent, and, if the 
8[Officer Commanding the station] is then satisfied as to the truth of the infor- 
mation, he may, by order in writing direct the owner, lessee, tenant or occupier, 
as the case may be, to discontinue such use of the building within such period 
as may be specified in the order. 

236. (1) Whoever in a cantonment loiters for the purpose of prostitution 

or importunes any person to the commission of sexual 
immorality, shall be punishable with imprisonment 
of prostitufion. ^ which may extend to one month, or with fine which 

may extend to two hundred rupees. 

(2) No prosecution for an offence under this section shall be instituted 
except on the complaint of the person impoi tuned, or of a military officer in 
whose presence the offence was committed, or of a member of the Militaiy or 


Leg Ref. 

^ These words were substituted by S. 10 
of the Cantonments (Amendment) Act, 1925 
(VII of 1925) 

2 These words were substituted bj’ S. 14, 
ibid 

Notes. 

Sec 236 (1).— A Magishate can convict 
a male of the offence of loitering for the 
purpose of prostitution under S. 236 (1). 
28 Bom. L. R. 298=27 Cr.L.J 555=93 
I C 1051=1926 Bom. 227. 

There is nothing in the wording of S, 236 
(1) which requires that the person imjpoi tun- 
ing must importune to the commission of 
.sexual immorality with himself or herself. 
(1926 Bom 227, Rel. on.) 160 I.C 884= 
37 Cr.L J 372=1936 A.L.J. 193=1936 All. 
129. 

Sec. 236 (2): Proper complaint— Re- 
quirements —A complaint under S. 236 was 
sent in writmg by a Regimental Provost 
Sergeant to a Sub-Inspector of Pohw who 
forwarded it in original to the Magistrate. 
The Magistrate acted upon the complaint. 
The Regimental Provost Sergeant was a 


member of the militar) police and was 
authorised to make complaints under S 236 
A part of tlie offence was committed m pre- 
sence of this officer Held, that a proper 
complaint was made to the Magistrate in ac- 
cordance with the provisions of S. 236 (2) . 
160 I C 884=37 Ci.L.J. 372=1936 A.L J. 
193=1936 All 129 

PRObECUTJON BY EXECUTIVE OFFICER— LEGA- 
LITY OF. — In order that a person can be 
legally convicted under S. 236 it is 
neceSfery that the prosecution should 
be instituted strictly m accordance with the 
provisions laid down in sub-S. (2), S. 236. 
An Executive Officer of a Cantonment 
launched a proseaition under S 236 ag^st 
the accused and the accused was convicted 
imder that section The Executive Officer 
was not the person importuned, nor did the 
prosecution allege that the offence was com- 
mitted in his presence or that he had been 
authorized in this behalf by the Officer Com- 
manding the station. Held, that the prose- 
cution being illegally instituted, the ^n- 
viction of the accused must be set aside. 
1933 Lah. 590=147 I.C. 1200=35 P.L.R. 
284. 
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Air Force Police, being employed in the cantonment and authorised in this 
behalf by the l [Officer Commanding the station], in whose presence the offence 
was committed, or of a police officer not below the rank of a sub-inspector 2[or 
a sergeant] who is employed in the cantonment and authorised in this behalf by 
the 11 Officer Commanding the station] 2[with the concunencc of the District 
Magistrate]. 


237. Tf the 3[Officer Commanding the station] is, after such inquiry as he 
_ , r, j thinks necessary, satisfied that any person lesiding in 

Removal ot lewd persons frequenting the cantonment is a prostitute or has 
from mmtoomont. convicted of an offence under section 230, or of 


the abetment of such an offence, he may cause to be served on such person an 
order in writing requiring such person to remove from the cantonment within 
such time as may be specified in the order, and prohibiting such person from re- 
entering it without the permission in writing of the i [Officer Commanding the 


station]. 


Removal and exclusion 
from cantonments of dis- 
orderly persons. 


238. (1) A Magistiate of the first class, having 
jurisdiction in a cantonment, on receiving information 
that any person residing in or frequenting the can- 
tonment — 


(а) is a disorderly person who has been convicted more llian <mce of 
gaming or who keeps or frequents a common gaming house, a disorderly drink- 
ing shop or a disorderly house of any other description, or 

(б) has been convicted more than once, either within the cantonment or 
elsewhere, of an offence punishable under Chapter XVII of the Indian Penal 
Code, or 

(c) has been convicted, either within the cantonment or elsewhere, of 
any offence punishable under section 156 of the Army Act, or 

(d) has been ordered under Chapter VIII of the Code of Criminal Pro- 
cedure, 1898, either within the cantonment or elsewhere, to execute a bond for 
his good behaviour, 

may record in writing the substance of the information received, and may issue 
a summons to such person requiring such person to appear and show cause why 
he should not be required to remove from the cantonment and be prohibited 
from re-entering it. 

(2) Every summons issued under sub-section (1) shall be accompanied 
by a copy of the record aforeraid, and the copy shall be served along with the 
summons on the person against whom the summons is issued. 

(3) The Magistrate shall, when the person so summoned appears before 
him, proceed to inquire into the truth of the information received and take such 
further evidence as he thinks fit, and if, upon such inquiry, it appears to him 
to such person is a person of any kind described in sub-section (1) and that 
it is necessary for the maintenance of good order in the cantonment that such 
person should be required to remove therefrom and be prohibited from re-entcr- 
^ the cantonment, the Magistrate shall report the matter to the t [Officer 
Commanding the station], and if the l [Officer Commanding the station] so 
directs, shall cause to be served on such peison an order in writing requiring 
him to remove from the cantonment within such time as may be specified in 
the order and prohibiting him from re-entering it without the permission in 
writmg of the ^[Officer Commanding the station], 


Leg Ref 

i These woids i\ere subsiittikd by S. 1-1 
-of the Cantonment'! (Amendment) Act, 192'5 
(VJI of 1925) 

„ sub-S, (2) ot S. 236, after the word 
sub-inspectoi" the words “or a sergeant” 
have been inserted and after the noids 


“Officer Commanding the Sfaliort” where 
the}' occni the second time, the words “with 
the roiKurrcnce of the District Magistrate’' 
have been added by Atl VJJ of 1931 

These words were substituted by S 10 
of the Cantonments ( \mendmcnt) Act, 1925 
(V]Jofl925). 
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239. (1) If any person in a cantonment causes or attempts to cause or 

does any act which he knpws is likely to cause dis- 
f exclusion loyalty, disaffection or breaches of discipline amongst 
t.on”iS-°on” ■ any portion of His Majesty’s forces or is a person 

who, the l[ Officer Commanding the station] has 
reason to believe, is likely to do any such act, the i [Officer Commanding the 
station] may make an order in writing setting forth the reasons for the making 
of the same and requiring such person to remove from the cantonment within 
such time as may be specified in the order and prohibiting him from re-entering 
it without the permission in writing of the i [Officer Commanding the station] : 


Provided that no order shall be made under this section against any per- 
son unless he has had a reasonable opportunity of being informed of the 
grounds on which it is proposed to make the order and of showing cause wh} 
the order should not be made. 


(2) Every order made under sub-section (1) shall be sent to the Super- 
intendent of Police of the district, who shall cause a copy thereof to be served 
on the person concerned, 

(3) Upon the making of any order under sub-section (1), the i[Officer 
Commanding the station] shall forthwith send a copy of the same to the 8 [Cen- 
tral Government]. 

(4) The 2[Central Government] may, of its own motion, and shall, 
application made to it in this behalf within one month of the date of the ordei 
by the person against whom the order has been made, call upon the District 
Magistrate to make, after such inquiry as the s[ Central (^vernment] may pres- 
cribe, a report regarding the justice of the order and the necessity therefor. At 
ever)' such inquiry the person against whom the order has been made shall be 
given an opportunity of being heard in his own defence. 

(5) The 2[Central Government] may at any time after the receipt of a 
copy of an order sent under sub-section (3) or, where a report has been called 
for under sub-section (4), on receipt of that report, if it is of opinion that the 
order should be varied or rescinded, 2 [make such orders thereon as it thinks fit.] 

(6) Any person who has been excluded from a cantonment by an ordei 
made under this section may, at any time after the expiry of one month from 
the date thereof, apply to the officer Commanding- in- Chief, the Command, for 
the rescission of the same and. on such application being made, the said Officer 
may, after making such inquiry, if any, as he thinks necessary, either reject the 
application or rescind the order. 


Penalty. 240. Whoever— 


(o) fails to comply with an order issue^ under this Chapter within the 
period specified therein, or, whilst order prohibiting him from re-entering a 
cantonment without permission is in force, re-enters the cantonment without 
such permission, or 

(&) knowing that any person has, under this Chapter, been required to 
remove from the cantonment and has not obtained the requisite permission to 
re-enter it, harbours or conceals such person in the cantonment, 
shall be punishable with fine which may extend to two hundred rupees, and, in 
the case of a continuing offence with an additional fine which may ext^d to 
twenty rupees for every day after the first during which he has persisted in the 
offence 


Leg. Ref. (VII of 1925). 

5 'rhtse Viords were substituted by S. 14 - Substituted by Order in Council, 193/. 

the Canlonmcnts (Amendment) Ac^ 1925 
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CHAPTER XV. 

POV^FES, pROCi;i)URE, PENALTIES AND ApPLALS. 

Entry and Inspection. 

241 If shall be lawful for the President or the Vice-President of a Board 
or the Executive Officer, or the Health Otticer or 
t'onersof entrj’. Assistant Health Officer, or any person specially 

authorised by the Health Officer or the Assistant Health Officer or for any 
other person authorised by general or special order of a j Board | in this 
behalf, to enter into or upon any building or land with or without assis- 
tants or workmen in ordei to make any inquiry, inspection, measurement, 
valuation oi survey, or to execute any work, which is authorised by or under 
this Act or which it is necessary to make or execute for any of the purposes or 
in pursuance of any of the provisions of this Act or of any rule, bye-law or 
order made thereunder : , , r 

Provided that nothing m this section shall be deemed to confer upon any 
person any power such as is referred to in section 207 or section 215 or to 
authorise the conferment upon any person of any such power, 

242. With the previous sanction of the President, any mcinbei of a Board 
may inspect any work or institution constiucted or 
Powers of inspection by maintained, in whole or part, at the expense of the 
member of a Board. Board, and any register, book, accounts or other 

document belonging to, or in the possession of, the Board. 

, . 243. (1) A [Board] may, by gcueial oi special 

Power of inspection, etc Qj-der, authorise any person— • 

(fl) to inspect any drain, privy, latrine, urinal, cesspool, pipe, sewer or 
channel in or on any building oi land m the cantonment, and, in hi.s discretion, 
to cause the ground to be opened for the purpose of preventing or removing 
any nuisance arising from the drain, privy, latrine, urinal, cesspool, pipe, sewei 
or channel, as the case may be : 

(b) to examine works under construction in the cantonment, to take 
levels or to remove, test, examine, replace or read any meter. 

(2) If, on such inspection, the opening of the ground is found to be 
necessary for the prevention or removal of a nuisance, the expenses thereby 
incurred shall be paid by the owner or occupier of the land or building, but if it 
is found that no nuisance exists or but for such opening would have arisen, the 
ground or portion of any building, drain or other work opened, injured or 
removed for the purpose of such inspection shall be filled in, reinstated, or made 
good, as the case may be, by the [Board]. 

244. (1) The Executive Officer of a Cantonment may, with or without 

assistants or workmen, enter on any land within fifty 
Power to enter land yards of any wolk authorised by or under this Act for 
u;n°S^“s ' the purpose of depositing thereon any soil, gravel. 

Stone or other materials, or of obtaining access to such 
work, or for any other purpose connected with the carrying on of the same. 

(2) The Executive Officer shall, before entering on any land under sub- 
section (1), give the occupier, or, if there is no occupier, the owner not less 
than three days' previous notice in writing of his intention to make such entry, 
and shall state the purpose thereof, and shall, if so required by the occupier or 
owner, fence off so much of the land as may be required for such purpose. 

(3) The Executive Officer shall, in exercising any power conferred by 
this section, do as little damage as may be, and.compensation shall^be payable by 
the [Boaid] to the owner or occupier of such land, or to both, for any such 
damage whether permanent or temporary. 

245. It shall be lawful for any person, authorised by or under this Act to- 


Breaking into premises. 


make any entry into any place, to open or cause to be 
opened any door, gate or other barrier— 
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(o) if he consider the opening thereof necessary for the purpose of such 
entry ; and 

(&) if the owner or occupier is absent, or being present refuses to open 
such door, gate or barrier. 

lioti, to U made ia the .. . ^"6 as otherwise expressly protjded in 

daytime. -^ct, no entry authorised by or under this Act 

shall be made except between the hours of sunrise 

and sunset. 

247. Save as otherwise expressly provided in this Act, no buildmg or land 

Owner's consent ordinari- tht consent of the occupier, 

]y to be obtained. no occupier, of the owner thereof, and 

no such entry shall be made without giving the said 
occupier or owner, as the case may be, not less than four hours^ written notice 
of the intention to make such entry: 

Provided that no such notice shall be necessary if the place to be inspect- 
ed is a stable for horses or a shed for cattle, or a latrine, privy or urinal, or a 
work under construction. 

248. When any place used as a human dwelling is entered under this Act, 

due regard shall be paid to the social and religious 
Regard to be had tu social customs and usages of the occupants of the place 
an re igious usages entered, and no apartment in the actual occupancy of 

a female shall be entered oi broken open until she has been informed that she is 
at liberty to withdraw and every reasonable facility has been afforded to her 
101 withdrawing, 

249. Whoever obstructs or molests any person employed by a [Boaid] 

r, u ^ who is not a public servant within the meaning of 

I enally for obstruction, 21 of the Indian Penal Code or any person 

with whom the [Board] has lawfully contracted, in the execution of his duty 
or of anything which he is empowered or required to do by virtue or in 
consequence of any of the provisions of this Act or oi any rule, bye-law or 
order made thereunder, or m fulfilment of his contract, as the case may be, 
shall be punishable with fine which may extend to one hundred rupees. 

Powers and Duties of Police Officers 

250. Any member of the police force employed in a cantonment may, wilh- 

. , out a warrant, arrest any person committing in his 

Arrest without warrant. ^ provisions of this Art 

which are specified in Schedule IV : 

Provided that— - 

(a) in the case of the breach of any such provision as is specified in. 
Part B of Schedule IV, no person shall be so arrested who consents to give his 
name and address, unless there is reasonable ground for doubting the accuracy 
of the name or address so given, the burden of proof of which shall lie on the 
arresting officer, and no person so arrested shall be detained after his name and 
address have been ascertained ; and 


Notes. 

Sec. 247: Entry with house-owner's 
IMPLIED CONSENT— Notice, if required.— 
The entry which is contemplated in S. 247 
of the Cantonments Act which requires 4 
hours’ written notice is an entry widiout the 
consent of the occupier or the owner. Wheie 
the entry is with the implied consent of 
.juch occupier or ownen no question of 
ivntten notice arises. Iw I.C. 469=36 Cr 
L J. 356=1935 A.W.R. 71=1935 A.L.J. 
175=1935 All. 160. 

Sec. 249: Obstruction—Refusal to pay 
1-26 


Rentt.— Where a tenant, who is liable to 
pay lent to a contractor of the Cantonment 
Committee who has been duly authorized to 
collect rent £iom him, refuses to pay rent 
either to him or to his servant, the mere 
refusal to pay rent does not amount to an 
obstruction within the purview of S. 249. 
Therefore a complamt founded on S. 249- 
is, to say the least of il. clearly misconceived 
and an action for malicious prosecution lies 
agamsit the complainant. 188 I.C. 282= 
1932 All. 386. 
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(b) no person sl.all be so arrested for an offence under section 236 
except— 

(i) at the request of the pei son importuned or of a military officer in 
whose piesence the offence was committed; or 

(li) by or at the Truest of a member of the Military or Air Force 
Police, who is employed in the cantonment and authorised m this behalf by the 
i[Ofi5cer Commanding the station], and in whose presence the offence was com- 
mitted or by or at the request of any police officer not below the rank of a sub- 
inspector who is employed in the cantonment and authorised in this behalf liy 
the i[ Officer Commanding the station], 

251. It shall be the duty of all police officers to give immediate mforma- 

Duties of police ofEcers. I 'ff 

against the provisions of this Act or of any rule oi 

■bye-law made thereunder, and to assist all cantonment officers and scivants 
in the exercise of theii lawful authority. 

Notit es. 

252. Where any notice, oider or requisition made under this Act or any 

„ £ , , rule or bye-law made thereunder requires anything to 

Joticcs to fa reasouublc be done for the doing of which no ( me is fixed in this 
Act or in the rule or bye-law, the notice, order or 
requisition shall specify a reasonable time for doing the same. 

Authentication and vali- 253. Every notice, order or requisition issued by 
dity of notices issued by a [Boat d] under this Act or any rule or bye-law 
made thereunder shall be signed — 

r\a! by the President of the Board or by the Executive 

Officer, or 2f* •* t). ^ 

r-n .W by .Qietnbers of any committee especially authonsed by the 
.[Board] m this behalf. 

254. ( 1 ) Every notice, order or requisition issued under this Act oi any 
Service of notice, etc, bye-law made thereunder shall, save as other- 

wise expressly provided, be served or present e<l-- 
(a) by giving or tendering the notice, order or requisition, or sending it 
by post, to the person for whom it is intended ; or 

. . (^) s^cli person cannot be found, by affixing the notice, order or icqui- 

sition on some conspicuous part of his last known place of abode or business, if 
within the cantonment, or by giving or tendering the notice, order or requisition 
to some adult male member or servant of ‘his family, or by causing it to be affix- 
ed on some conspicuous part of the building or land, if any, to which it relates. 

When any such notice, order or requisition is required or permitted 
to be served upon an owner, lessee or occupiei of any building or land, it shall 
mot be necessary to name the owner, lessee or occupier therein, and the service 
ibereof shall, save as otherwise expressly provided, be effected either— 
iLxr + f tendering the notice, order or requisition, or sending it 

by post, to the owner, lessee or occupier, or, if there are more owners, lessees 
■or occupiers than one, on any one of them; or 

found, by giving or 

^ ^ to the authorised agent, if any, of any 

' lessee or occupier, or to an adult male member or servant of the 
somp occupier, Of by causing it to lie affixed on 

some conspicuous part of the building or land to which it relates. 

sprvp/1 1 C * r»; ° person on whom a notice, order or requisition is to be 
seJ^am of guardian or upon an adult male member or 

se rvantof his hmily shall be deemed to be service upon the minor. 
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255. Every notice which, by or under this Act, is to be given or served as 


Method of giving notice. 


a public notice or as a notice which is not required 


to be given to any individual therein specified shall, 
save as otherwise expressly provided, be deemed to have been sufficiently given 
or served if a copy thereof is affixed m such conspicuous part of the office of 
the [Board] or in such other public place, during such period or is published in 
such local newspaper or in such other manner, as the [Board] may direct. 


256. In the event of non-compliance with the terms of any notice, order 
or requisition issued to any person under this Act, or 
case of non.?ouill°ni with thereunder, requiring such 

notice, etc. person to execute any woik or to do any act, it shall 

be lawful for the [Board] whether or not the person 
in default is liable to punishment for such default or has been prosecuted or 
sentenced to any punishment therefor, after giving notice m writing to such 
person, to take such action or such steps as may be necessary for the completion 
of the act or work required to be done or executed by him, and all the expenses 
incurred on such account shall be recoverable by the [Board]. 

Recovery of Money. 


257. (1) If any such notice as is referred to in section 256 has been given 
to any person in respect of property of which he is the 
owner, the [Board] may require any occupier of 
such property or of any part thereof to pay to it, 
instead of to the owner, any rent payable by him in respect of such property, as 
It falls due, up to the amount recoverable from the owner under section 256 : 

Provided that, if the occupier, on application made to him by the [Board j 
refuses truly to disclose the amount of his rent or the name or address of the 
person to whom it is payable, the [Board] may recover from the occupier the 
whole amount recoveiable under section 256. 

(2) Any amount recovered from an occupier instead of from an owner 
under sub-section ( 1 ) shall, in the absence of any contract between the owner 
and the occupier to the contrary, be deemed to have been paid to the owner. 


Liability of occupier to 
ay in default of owner. 


258. (1) Where any person, by reason of his receiving the rent of im- 
moveable property as an agent or trustee, or of his 
Relief to agents and trus- bemg an agent or trustee the person who would 
receive the rent if the property were let to a tenant, 
would under this Act be bound to discharge any obligation imposed on the 
owner of the property for the discharge of which money is required, he 
shall not be bound to discharge the obligation unless he has, or but for his 
own improper act or default might have had, funds in his hands belonging to 
the owner sufficient for the purpose. 

(2) The burden of proving any fact entitling an agent or trustee to relief 
under sub-section (1) shall lie upon him. 

(3) Where any agent or trustee has claimed and established his right to 
relief under this section, the [Board] may, by notice m writing, require him to 
apply to the discharge of such obligation as aforesaid the first monies which 
may come to his hands on behalf, or for the use, of the owner, and, on failure 
to comply with the notice, he shall be deemed to be personally liable to 
discharge the obligation. 


i[259. (1) Notwithstanding anything elsewhere contained in this Act, 


Leg. Ref. by the CantOHuicnl Authority under the 

' Swtiuu 259 substituted for old section does not include the case of money due 
259 by Act XXJV of 1936 under ordinary contract between tliat autho- 

' Notes rity and others It merely applies to such 

Sec 259 — The expression “recovetablc dues as arc ieco\erable liy the Cantonment 
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rears of any lax and any other money rccoveiable 
Method oC reco\ei:r. |.^ ^ Hoaid under this Act may be recovered together 
with the cost of recov'fciy Cither by suit or, on application to a Magistrate 
having juiisdiction in the cantonment oi in any place wheie the person trom 
whom such tax or money is recoverable may for the time being be residing, 
by the distress and sale of any' moveable property of, or standing timber, grow- 
ing cinps or grass belonging to, such person which is within the limits oi such 
Magistrate’s jurisdiction, and shall, if payable by the owner of any property as 
such, be a charge on the property until paid; 

Provided that the tools of artisans shall be exempt from such disticss 
or sale. 

(2) An application to a Magistrate under sub-section (1) shall be in 
writing and shall be signed by the President oi Vice-President of the Hoard or 
by the Executive officer, W shall not require to be personally presented]. 

Committees of Arbitration. 


260. In the event of any disagi cement as to the liability of a [ Hoard j, 

to pay any compensation under this Ail, oi a.s to the 
Application for a Com- amount of any compensation so payable, the [lerson 
m.lt«o£Arb.trat™. compensation may apply to the 

I Board] for the reference of the matter to a Committee of Aibitiation, and the 
I Board] shall forthwith proceed to convene a Committee of Arbitiation to- 
determinc the matter in dispute. 

261, When a Committee of Arbitration is to be convened, the | Hoard] 

shall cause a public notice to be published stating 
Procedure for convening the matter to be determined, and shall forthwith 
Committee of Arbitration. MagLstmte, 

and to the other party concerned, and shall, as soon as may be, nominate 
such members of the Committee as it is entitled to nominate under section 262, 
and, by notice in writing, call upon the other peisons who are entitled to nomi- 
nate a member or members of the Committee to nominate such member or mem- 
bers in accordance with the provisions of that section. 


Constitution pf Commit- 262. (1) Every Committee of Arbitiation shall 
tee of Arbitration. consist of five members, namely 

(o) a Chairman who shall be a person not in the service of the i[ Crown] 
or the [Board] and who shall be nominated by the 2 [Officer Commanding 
the station] ; 

(&) two persons nominated by the [Board] , and 
(c) two persons nominated by the other parly concerned 3[''’ * '' ]. 

(2) If the [Board] or the other party concerned or the 2[ Officer 
Commanding the station] fails within seven days of the dale of issue of the 
notice referred to in section 261 to make any nomination which it or he is 
entitled to make or, if any member who has been so nominated neglects or 
refuses to act and the [Board] or other person by whom such member was 
nominated fails to nominate another member in his place within seven days 
from the date on which it or he may be called upon to do so by the District 
Magistrate, the District Magistrate shall forthwith appoint a member or mem- 
bers, as the case may be, to fill the vacancy or vacancies. 


Leg Ref. 

’ Substituted by Order in Couiici, 1937. 
2 These woids were substituted by S 14 
of the Cantonments (Amendment) Act, 1925 
(Vn of 1925). 

s Omitted by Act XXIV of 1930 

Notes. 

Authority under the express provisions of 
certain sections of the Cantonment Act 


which entitle it to levy fees for permitting 
certain acts to 'be done. Where therefore 
the Cantonment Authority proceeds to re- 
cover arrears of rent due from a tenant by 
distress and sale of his immoveable properly 
its action is illegal and makes the Authority 
liable to pay damages to the tenant for its 
illegal action. 150 I. C. 682=1933 Lah. 517. 
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No person to be nomina- 
ted who has direct interest 
or whose services are not 
immediately available. 


263. (1) No person who has a direct interest in 
the matter under reference, or whose services are not 
immediately available for the puiposes of the Com- 
mittee, shall be nominated a member of a Committee of 
Arbitration. 

(2) If, in the opinion of the District Magistrate, any person who has 
been nominated has a direct inteiest in the matter under reference, or is other- 
wise disqualified for nomination, or if the services of any such person are 
not immediately available as aforesaid, and if the [Board] or other person 
by whom any such person was nominated fails to nominate another member 
within seven days from the date on which it or he may be called upon to do 
so by the District Magistrate, such failure shall be deemed to constitute a failure 
to make a nomination within the meaning of section 262. 

264. ( 1) When a Committee of Arbitration has been duly constituted, the 
[Board I shall, by notice in writing, inform each of 
Meetings and powers of members of the fact, and the Committee shall 
Commute of Arbumlmn. ^ thereafter. 

(2) The Chairman ot the Committee shall fix the time and place of 
meetings, and shall have power to adjourn any meeting from time to time as 
may be necessary. 

(3) The Committee shall receive and record evidence, and shall have 
power to admmistei oaths to witnesses, and, on requisition in writing signed by 
the Chairman of the Committee, the District Magistrate shall issue the neces- 
sary processes for the attendance of witnesses and the production of documents 
required by the Committee, and may enforce the said processes as if they were 
processes for attendance or production before himself. 

265 ()) The decision of every Committee of 

Decisions of Committees Arbitration shall be in accordance with the majority 
of Arbitration. of votes taken at a meeting at which the Chairman 

and at least three of the other members arc present. 

(2) If there is not a majority of votes in favour of the proposed deci- 
sion, the opinion of the Chairman shall prevail, 

(3) The decision of a Committee of Arbitration shall be final and shall 
not be questioned in any Court. 

Prosecutions. 


266. l[(l)]5ave as otherwise expressly provided m this Act, no Court shall 
proceed to the tual of any offence made punishable by 
Prosecutions. under this Act other than an offence specified in 

Schedule IV, except on the complaint of, or upon information received fiom, 


Leg Ref, 

^ Origiiul S 266 has been re-numbcred 
as sub-section (1) of S 266 by Act XXIV 
of 1936. 

Notes. 

Sec 266: Interpretation.— Section 266 
only lays down that no Court shall proceed 
to the tnal of any offence under the Act 
unless moved by the persons mentioned 
therein and if the persons mentoned therein 
initiate the proceedings as provided in the 
section, the Court must follow the proce- 
dure laid down m Cr P. Code. 109 I.C. 
607=29 Cr.L.J. 591 (Nag.). A complaint 
was lodged by the Cantonment Board 
through a Sub-Overseer, signed by the Exe- 
cute e Officer of the Board. The Executive 
Officer never appeared before the Magistrate. 
Sub-Overseer did not hold any power of 
attorney on behalf of the Board. No power 
of aulhoiity was filed to show that the Exe- 


cutive Olhcei had any authority to lodge 
such a complaint. On conviction the ac- 
cused filed a revision. The Executive Officer 
filed an affidavit that he had an authority 
to file the complaint. Held, that faihre lo 
file the authority was an omission curable un- 
der S. 537. (116 P L.R 1907, Foil.) Ill 
1 C. 326=29 Cr L J. 822=1928 Lah 946 
Where the prosecution of a person for an 
offence not speafied in Sch, IV of the 
Cantonments Act is instituted on a letter 
which, is a personal application by the Exe- 
cutive Officer of the emtonment authority 
foi his prosecution, and it is not shown that 
the Executive Officer is authorised by the 
cantonment authority by a general or special 
order to act on its behalf in such a proceed- 
ing, the complaint is not made in the manner 
required by S. 2^ of the Act and a convic- 
tion thereon is liable to be set aside 1935 
A.W R. 985=158 I.C. 1010=1935 A 905. 
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the [Board] concerned or a person authorised by the [Board] by a general or 

special Older in this behalf. , „ i. . 

1 [(2) No offence made punishable undei this Act shall be tried by any 
Magistrate or by any Bench, if such Magistrate or any of the Magistrates 
composing the Bench is a member of the Board.] 

267. (1) A [Board] or any person authorised by it, by geneial or 

special order in this behalf, may, eithei before or 
‘ Composition of offences. the institution of the pioccedings, compound 

any offence made punishable by or under this Act other than an offence 
under Chaptei XIV : • , , 

Provided that no offence shall be compoundable which is committed by 
failure to comply with a notice, order or requisition issued by or on behalf of 
the [Board], unless and until the same has been complied with in so far as 

compliance is possible. , , , r , • r • 

(2) Where an offence has been compounded, the oftender, if in cu‘»tody, 
shall be discharged and no further proceedings shall be taken against him in 
respect of the offence so compounded. 

General Penalty Provisions. 

268. Whoever, in any case m which a penalty is not expi essly provided by 

this Act, fails to comply with any notice, order or 
General penalty, requisition issued under any provision thereof, or 

otherwise contravenes any of the provisions of this Act, shall be puni.shable 
with fine which may extend to two hundred rupees, and, in the case of a con- 
tinuing failure or contravention, with an additional fine which may extend to 
twenty rupees for every day after the first during which he has persi.sied in the 
failure or contravention 

269. Where any person to whom a licence has been granted under this 

Act or any agent or servant of such person commits a 
Cancellation and suspen- breach of any of the conditions thereof, or of any 
Sion of licenses bye-law made under this Act for the purpose of 

regulating the manner or circumstances in, or the conditions .subject to, which 
anything permitted by such licence is to be or may be done, the [Boaidj, 
may, without prejudice to any other penalty which may have been 


Leg. Ref. 

' .Section 206 has been re-numbered as 
sub-section (1) of that section, and to thi- 
said section as le-numbcrcd, sub-S (2) 
has been added bj Act XXIV of 1P36 

Notes 

Sec. 268 — The Executne Otliccr ol tk 
Cantonment is not a member oi the “Can- 
tonment Authority” as defined in S 2 [i<) 
of the Act and a notice issued by him for 
the removal of an encroachment is invalid 
Consequently a pci son cannot be comicted 
for disobeying a notice issued ly the Exe- 
cutive Officer for remoial of encioacliment 
on Government land. Subsequent con- 
firmation of the action of the Executive 
Officer bj the Cantonment Board is of no 
avail as the notice disokjed is the notice 
irom the Executive Officer 1933 Ci C 
816 fl)=1933 Lah 545 (1) The Canton 
ment Authority gave a qualified sanction to 
A to proceed with the construction ol his 
building at his own risk in that the site on 
which the construction was being built was 
claimed by the Government, but theie was 
no “Municipal objection”. As soon as A 


proceeded to 'build, (lie riintonmeiii \iitlio- 
Jitj served him with ,i iiotire “to (ii-iuoli.sh 
the unautlion/ed coiisUm lion " / having 

faded !</ comply with tins iiotiec, he was 
prosituled umlei ,S 187 icad willi .‘5 268, 
Held, that there was no unaiithoii/ed lon- 
stiuction liecause J had '>auc|Hm from tin 
Board to build the loom, lhal it was pit- 
posterous to suggest that when .1 had had 
the sanction of the iJoaid iii wnting tinclei 
S 181, he did not have the pennissioii in 
writing sjf the Cantonment Authouty, and 
that the (iiieslioii between the tiaities wa.s 
a puicly civil one and as a mattm of lari 
.1 had not exceeded the aiilhoiity given him 
liy the Board in saiu'lioning his application 
foi building 146 l.C. 2~34 C'l.L.J. 1191 
—1933 All 48(). A merchant who i.s sell 
mg bamboo.s, rafteis, wooden lioatd.s and 
lieams within the limits of the C.inloiiment 
witlw'ut any licence is liable to prosecution 
undei S. 268 of the Cantonments Act foi 
being a dealer ui woixl within the meaning 
of S 210 m.) 1934 AH. 987 (1). On 

this section iee aho 1934 Otidli 29=14K T.C. 
420 cited undei S. 181, ,\upra. 
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incurred under this Act, by order in writing, cancel the 'licence or suspend it 
for such period as it thinks fit : 

Provided that no such order shall be made until an opportunity has been 
given to the holder of the licence to show cause why it should not be made. 


270. Where any person has incurred a penalty by reason of having caused 
any damage to the property of a [Board] he shall be 
Recovery of amount pay- liable to make good such damage, and the amount 
in respect of the damage .shall, in case of 
dispute, be determined by the Magistrate by whom 
the person incurring such penalty is convicted, and, on non-payment of 
such amount on demand, the same shall be recovered by distress and sale of 


the moveable property of such person, and the Magistrate shall issue a warrant 
for its recovery accordingly. 


Limitation. 


271. No Court shall try any person for an oftence made punishable by or 

under this Act, after the expiry of six months from 
Limitation for prosecu- l^jjg commission of the offence, unless 

complaint in respect of the offence has been made to a 
Magistrate within the six months aforesaid. 

272. No suit or prosecution shall be entertained in any Court against any 

[Board] ![*’''] or against any 2 [Officer Commanding 
Protection of [Board], a station], or against any member of a Board, or 
Executive Officer, etc. against any officer or servant of a [Board] for 
anything in good faith done, or intended to be done, 
under this Act or any rule or bye-law made thereunder. 

273. (1) No suit shall be instituted against any [Board] or against any 

. . . . ^ member of a Board, or against any officer or 

Notice to be given of suits, gg^yg^t Qf ^ [Board] in respect of any act done, 
or purporting to have been done, in pursuance of this Act or of any 
rule or bye-law made thereunder, until the expiration of two months after 
notice in writing has been left at the office of the [Board] and in the case 
of such member, officer or servant, unless notice in writing has also 
been delivered to him or left at his office or place of abode, and unless such 
notice states explicitly the cause of action, the nature of the relief sought, the 
amount of compensation claimed, and the name and place of abode of the inten- 
ding plaintiff, and unless the plaint contains a statement that such notice has 
been so delivered or lett. 


(2) If the [Board], member, officer or servant has, before the suit is 
instituted, tendered sufficient amends to the plaintiff, the plaintiff shall not 
recovei any sum in excess of the amount so tendered, and shall also pay all 
costs incurred by the defendant after such tender. 

(3) No suit, such as is described m sub-section (1), shall, unless it is an 
action for the recovery of immoveable property or for a declaration of title 
thereto, be instituted after the expiry of six months from the date on which the 
cause of action arises. 


Leg. Ref. 

1 Omitted bj Act XXIV of 1936 

^ These words were hubstituted bj S 11 
of the Cantonments (Amendment) Act, 192 t 
(YU of 1925) 

Notes 

Sec 271“ Limit \noN.— When there is 
nothing to show that any new bmlding was 
done by the accused withm limitation but 
w'hat was done m that connexion had been 
completed more than six months before the 
date of the complaint, the accused cannot be 
tried for the oftcuce 148 I.C, 420=^35 


Cr L J 606=11 0 W.N. 156=1934 0 . 29. 

Sec 273 — Section 273 fl) of the Act 
does not contemplate the class of suits of 
prnate contracts for which specific rules of 
evidence axe prcsciibed by the Limitation 
\ct. It contemplates actions brought 
against the Board in respect of acts done 
111 puisnancc of anj lulc or bye-law- that has 
the foice of law' Hence a suit against the 
Boaid for the puce of goods supplied is not 
govenied by S. 273 but hj Art 52, Limita- 
tion Act. 149 I C 49=19.34 A.L T. 805- 
193-! All. 436. 
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(4) Nothing in sub-scotion (1) shall he deemed to apply to a suit in 
which the only lelief claimed is an injunction of which the object would be 
defeated by the giving of the notice or the postponement of the institution of 
the suit or proceeding. 

Jp peals and Revision. 

274. (1) Any person aggiieved by any order described in the Second 

column of Schedule V may appeal to (he authoritj 
Appeals from executive specified in that l^chalf in the third column 
thereof. 

(2) No such appeal shall be admitted if it is made after the expiry of 
the period specified in that behalf in the fourth column of the said Schedule. 

(3) The period specified as aforesaid shall be computed in accordance 
with the provisions of the Indian Limitation Act. 1908, with respect lo the com- 
putation of periods of limitation thereunder. 

275. ( 1 ) Eveiy appeal under section 274 shall be made Iiy petition in wri- 

ting accompanied by a copy ot the order appealed 
Petition of appeal. against. 


(2) Any such petition may be presented to the authority which made the 
order against which the appeal is made, and that authority shall he bound to 
forward it lo the appellate authority, and may attach thereto any reporl winch 
it may desire lo make by way of explanation* 

276. On the admission of an appeal from an order, other than an order 
_ ... contained in a notice issued under clause (a) of .sec- 

diS'aooear t^^n 137, section 140, section \7b, or section 238, all 

^ ' proceedings to enforce the order and all prosecutions 

for any contravention thereof shall be held m abeyance pending the decision of 
the appeal, and, if the order is set aside on appeal, disobedience thereto shall 
not be deemed lo be an offence, 

Revision. 277. f ' ] 

2[(1)] Where an appeal from an order made by the }Boaid| has 
been disposed of by the District Magistrate 8 [either party to the proceed- 
ing] may, within thirty days fiom the date theieof, apply, through the 
•4 [Officer Commanding-in -Chief, the Command], to the 4 -‘[Central Coveinmenlj 
or to such authority as the [Central Government j may appoint in this behalf, 
for a revision of the decision, 

51(2)] The provisions of this Chapter with respect to appeals shall 
apply, as far as may be, lo applications for revision marie under this section], 
Finality of appellate 278, Save as Otherwise provided in section 277, 
every order of an appellate authority shall be final. 

279. No appeal shall be decided under this Chapter unles.s the appellant 

+ * K has been heard, or has had a reasonable opportunity 
appellant to he through a legal 

practitioner 

CHAPTER XVI. 

Rules and I>ye-Law s. 

280. (1) The Governor-General in Council may, aftei previous 
Powerto make rules publication, make ruIesB to carryout the purposes 

_ _and objects of this Act. 


Leg Ref. 

^ The original sub-S. (1) was onutted by 
S. 9 of the Cantonments (Amendment) Act. 
1926 (XXXy of 1926). 

® Sub-section (2) was re-numbered (I), 
ikd. 

•* Substituted by Act XXIV of 1936. 

^ These w'orcls were subsliluled bv .S. 9 
->i aUt XXXV of 1926 

* .Substituted by Order m Council. 

■* .Sub-section (3) was re-numbered (2), 


ibid. 

*’ Foi lules made tuidcr Ibis section and 
called the Cantonment Account Code, 1924, 
the Cantonment Land Administration Rules, 
192.1, and the Cantonment Fund Servants 
Kulcs, 1925, su‘ Grii. R. and 0., Vol. V, 
I)IJ 470-611. 

Notes. 

Sec. 280 — Extension of Rules outside 
cantonment limits, see 2 P.R. 1885 (Cr,); 
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(2) In particular, and without prejudice to the generality of the fore- 
going power, such rules may provide for all or any of the following matters, 
namely 

(а) the manner in which, and the authority to which application for 
permission to occupy land belonging to i[the Crown] in a cantonment is to be 
made; 

(б) the authority by which such peimission may be granted and the 
conditions to be annexed to the grant of any such permission; 

2[(&&) the allotment to a [Board] of a share of the rents and profits 
accruing from property entrusted to its management under the provisions 
of section 116-A] ; 

(c) the appointment, control, supervision, suspension, removal, dismissal 
and punishment of servants of [Boards] ; 

8[ (cc) the constitution of a Service of Executive Officers and the appoint- 
ment, control, supervision, conditions of service, pay and allowances, suspen- 
sion, removal, dismissal and punishment of the members thereof.] 

(d) the circumstances in whicli security shall be demanded from servants 
of [Boards] and the amount and nature of such security; 

(e) the grant of leave, absentee or acting allowance to servants of 
[Boards] ; 

(/ ) the creation and management of Provident Funds, and the circum- 
stances m which, and the conditions subject to which, contributions thereto shall 
be made from cantonment funds and by servants of [Boards] ; 

(g) The keeping of accounts by [Boards] and the manner in which such 
accounts shall be audited and published ; 

(h) the definition of the persons by whom, and the maimer in which, 
money may be paid out of a cantonment fund ; 

[{hh) Omitted by Act XXIV of 1936.] 

(*) the preparation of estimates of income and expenditure by [Boards] 
and the definition of the persons by whom, and the conditions subject to 
which, such estimates may be sanctioned ; 

(/) the regulation of the procedure of Committees of Arbitration; and 

(k) the prescribing of registers, statements and forms to be used and 
maintained by any authority for the purposes of this Act. 

281. (1) A rule under section 280 may be made 
Supplemental pro\isions either geneially for all cantonments or for the whole 
respecting rules. cantonments. 

(2) All rules so made shall be published in the if Official Gazette] and in 
such othei manner, if any, as the i [Central Government] may direct and, on 
such publication, shall have effect as if enacted in this Act. 


Leg. Ref. 

1 Subblltuted by Order m Council, 1937 
^ This clause i\as inierled by S 12 of the 
Cantonments (Amendment) Act, 1925 (VII 
of 1925). 

^ Cl. (cc; inserted by Act XXIV of 1936. 

Notes 

12 r R 1S70 (Cr ). Omission to rcpoil 
case of cholera, 9 P R 1895 (Ci.) .\s to 

impeals agfamst coinictiun for offence under 
Cantionment Rules, 1 'P R. 1897 (Ci ). 
Rule under the section when ultra vires, 16 
PR 1884 (Cl ) , 48 P R. 1887 (Cr ) 

Sec 280 (a) '—See Rat SOS, Sections 
64 to 67, Penal Code, do not applj to sen- 
tences passed under this Act Duty of Can- 
tonment Magistrate to inform accused of his 
right to Irave the case tiied by another Ma- 
1-2Z 


Hislrale. see SS 1 C 1003=21 Cr L.J. 394. 
{Sec alio Notes under S’ 282, infra.) 

When persons encroach on cantonment 
land, meic condonation by the Cantonment 
Board cannot confer on those persons title 
to the land encroached upon A letter by 
the Goveininent of India to the Cantonment 
Boaid lecitmg that the encroachments have 
been condoned by lap.se of time does not 
iciifci any title to the land on the person 
encroaching: the letter is not law but only 
jii executive instniction to the Board; nor 
does a resolution by the Cantonment Board 
passed in pursuance of such a letter recitmg 
that the encioachment is “old and condon- 
able”, confer any legal title on the person 
encroaching Title to land cannot be con- 
ferred by condonation. 1936 A.M L J. 44. 
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282. iJu'yjacL 10 tlie piovisions ol this Act and of the rules made thcic- 
under, a [Board] ma>,m addition to any byc-Iaws 
Fovei to mai.c bj-e-lavvi. vvhich it IS empowered to make b) any olhci provi.sion 
of this Act, make bye-laws to provide for all oi any of the following matters 
in the cantonment, namely 

(1) the registration of births, deaths and marriages, and the taking of a 
census j 

(2) the enforcement of compulsory vaccination, 

(3) the regulation of the collection and recovery of taxes, tolls and fees 
under this Act and the refund of taxes , 

(4) the regulation or prohibition of any desciiption of traffic in the 
streets , 

(5) the manner in which vehicles standing, driven, led orptopellcd m 
the streets between sunset and sunrise shall be lighted : 

(6) the seizure and confiscation of ownerless animals stiaymg within 
the limits of the cantonment; 

(7) the prevention and extinction of fire; 

(8) the construction of scaffolding for building operations to secuie the 
safety of the general public and of persons working thereon; 

(9) the regulation in any manner not spccihcally provided foi in tins 
Act of the construction, alteration, maintenance, piescivation, i leaning and 
repairs of drains, ventilation- shafts, pipes, water-closets, pnvie.s, latrines, 
unnals, cesspools and other drainage works , 

(10) the regulation or prohibition of the discharge into, or deposit in, 
drains of sewage, polluted water and other offensive or ob.slructive mallei , 

(11) the regulation or prohibition of the stabling or herding of animals, 
or of any class of animals, so as to prevent danger to public health ; 

(12) the proper disposal of coipses, the legulation and management of 
burial and burning places and other places for the disposal of corpses, and the 
fees chargeable for the use of such places where the same are provided or 
maintained by Government or at the expense of the cantonment fund ; 

Notes., a miious condition. Sec 43 B, 836=21 

Sec 282, els. (8), (9) and (10) —See Bom.L.R. 759=52 Ind.Cas. 288=20 Cr.L 
3 Cr.L.J. 301=23 P.R. 1905 (Cr.) (Re- J (»24 , 43 B 8.18=21 Bi.m L. R. 76J=SZ 
pair o£ wall and removal of building); Rat. Jnd, Qu.. 665=20 Ci L J 697, M to use 
706 , 3 Cr LJ. 78 (keeping tommon gaming of stables without licence, fCc Rat 413 A^. 

house), Ral, 541 {oider for construction to giving owuu notice of iei»aiis required, 
of privy) ; Rat. 036 (neglect to repair see 56 I’.L R 1912, As to wliai and how 
house) ; 19 P, R. 1904 (oidcr for lepair of and by whom notice is to be given, sec 3 P K. 
buildmg). See aho Rat. 875; 7 0 C. 68; 1907 (Cr )=47 P L.R. 1907=5 Cr.L.J. 

1 P.R, 1906 (Cr.), 56 P L.R 1912; 1 S. 493 As to oidenng unprisonmcnl m de- 
L.R. 92 (washing dothes m tank) , Rat 54 fault of payment of fine, sec 40 I’.R. 1884 
(plying offensive tiade) ; 8 M. 428, 9 P.R. (Cr ) As to effect of breadi of rules, sec 
189S (Cr.) (omission to repoit cholera case), A.W.N, (1886) 289 , 48 P.R. 1887 (Cr.). 
17 N.L J. 214 (graiing cattle within canton- Older as to payment of daily fine not piopei 
ment area and preventing them fiom being 12 Cr.L.J 371=11 ind Cas. 139'=206 P. 
impounded). L R 1911. uLo 7 B.U.C. (Cr.) 87; 

'‘Public places” what are and what arc 19 P.R 1904 (Cr ), Addition, d line when 
notj^ec A W N. (1887) 19, Rat. 361=15 P. piopcr 22 B. 841, Trial of Jiffenccs beyond 
R. 1906 (Cr.)=45 P.L.R. 1907; Ral. 471; cdiitoiiment limits — Procediue for liiaJ, 12 
Rat 476 (public road) ; 22 P.L.R. 1907. P.R. 1870 (Cr.) , Liability of taiiloiinicnt 
Conviction under a wrong section of the otficer for not proceeding accoiding to ihc 
Code— Ignorance of law— Effect See 12 Code and the Rules. Sec 9 C. 341=9 I.A. 
Cr.L.J. 371, 11 Ind. Cas. 139=160 P. W. 152 (P C.). 

R. (Cr ) 1911, As to registraton of piosU- Secs 282 and 283. ~A conviction for 
tutes, see 2 P R 1895 (Cr ) ; A. W N. tlic offence of grazing cattle uii land withm 
(1887), 219, Rat 572 , 25 P R, 1870 (Ci.). the cantonment area and picvcnting them 
As to liability of iiiasler foi offence conimil- Iroin being impounded cannot stand when no 
led by servant, see 10 Bum. L.R. 1052 Con- toiinectioii has been proved between ^e per- 
victon for non-removal ot remains of stuns coimctcd and the cattle in respect of 
luaied buildings. 23 P K, 1905 (Cr.) Sec which the cunvirtion is based, 17 N.L.J. 
mo as to habihty for keeping buddings in 214. 
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(13) the permission, regulation or prohibition of the use or occupation 
of any street oi place by itinerant vendors or by any person for the sale of 
articles or the exercise of any calling or the setting up of any booth or stall, 
and the fees chargeable for such use or occupation ; 

(14) the regulation and control of encamping grounds, pounds, washing 
places, serais, hotels, dak-bungalows, lodging-houses, boarding-houses, build- 
ings let in tenements, residential clubs, restaurants, eating-houses, cafes, 
refreshment-rooms and places of public recreation, entertainment or resort; 

(15) the regulation of the ventilation, lighting, cleansing, drainage and 
water-supply of the buildings used lor the manufacture or sale of aerated or 
other potable waters and of butlei , milk, sweet-meats and other articles of 
food or drink for human consumption ; 

(16) the matters regarding which conditions maybe imposed by licences 
granted under section 210; 

(17) the control and supervision of places where dangerous or offensive 
trades are carried on so as to secure cleanliness therein or to minimise any 
injurious, offensive or dangerous effects arising or likely to arise therefrom ; 

( 18) the regulation of the erection ot any enclosure, fence, tent, awning 
or other temporary structure of whatsoever material or nature on any land 
situated within the cantonment , 

(19) the laying out of streets, and the regulation and prohibition of the 
erection of buildings without adequate provision being made for the laying out 
and location of streets ; 

(20) the regulation of the use of public parks and gardens and other- 
public places, and the protection of avenues, trees, grass and other appurten- 
ances of streets and other public places , 

(21) the regulation ot the grazing ot animals ; 

(22) the fixing and regulation of the use of public bathing and washing 

places ; 

(23) the regulation of the posting of bills and advertisements, and of 
the position, size, shape or style of name-boards, sign-boards and sign-posts; 

(24) the fixation of a method for the sale of articles whether by measure, 
weight, piece or any other method ; 

(25) the rendering necessary of licences within the cantonment— 

(fl) for persons working as job porters for the conveyance of goods ; 

(6) for animals or vehicles let out on hire , 

(c) for the proprietors or drivers of vehicles, boats or other conveyan- 
ces, or of animals kept oi plying for hire; or 

{d) for persons impelling or carrying such vehicles or other con- 
veyaiices , 

(26) the prescribing of the fee payable for any licence required under 
clause (25), and of the conditions subject to which such licences may he granted, 
revised, suspended or withdrawn ; 

(27) the legulation of the charges to be made for the services of such 
job porters and of the hire of such animals, vehicles oi other conveyances, and 
ior the remuneration of persons impelling or carrying such vehicles oi convey- 
ances as are refeired to m clause (25) : 

(28) the regulation or prohibition, for purposes of sanitation or the 
prevention of disease or the promotion of public safety or convenience, of any 
act which occasions or is likely to occasion a nuisance, and for the regulation or 
prohibition of which no provision is made elsewhere by or under this Act ; 

( 29 ) the ciicumstances and the manner in which owners of buildings or 
land in the cantonment, who are temporarily absent from, oi arc not resident in, 
the cantonment, may be required to appoint as their agents, for all oi any of 
the purposes of this Act or of any rule or bye-law made thereunder, persons 
residing within oi near the cantonment; 
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(3U) the ineveu'uon oi llie spread of infectious or contagious diseases 
within the caiUonmeal ; 

(31) the segregation in, or the removal and exclusion from, [he caulon- 
ment, oi the destiuctiou, of animals, suffering or reasonably suspected to be 
suifermg from any infectious or contagious disease ; 

(32) the supervision, regulation, conservation and protection from injury, 
contamination or trespass of sources and means of public water-supply and of 
appliances for the distribution of walei whether within or without the Imnls of 
the cantonment , 

(33) the manner in which connections with water-works may be cons- 
tructed or maintained, and the agency which shall or may be employed for such 
construction and maintenance ; 

(34) the regulation of all matters and things relating to the supply and 
use of water including the collection and lecovery of chaiges theicfor and the 
prevention of evasion of the same ; 

(35) the maintenance' of schools, and the furthciance of education 
generally; 

(36) the regulation or prohibition of the cutting or destruction of lices 
or shrubs, or of the making of excavations, or of the removal of soil or quarry- 
ing, where such legulation or prohibition appears to thc[ Board] to be necessary 
foi the maintenance of a water-supply, the preseivatiou of the soil, the pre- 
vention of landslips or of the foimation of ravines oi torrents, of the pro- 
tection of land against erosion, or against the deposit thereon of sand, gravel 
or stones; 

(37) the rendering necessaiy of licences for the usu of premises wilhm 
the cantonment as stables or cowhouses or as accommodation for sheep, goats 
or fowls ; 

(38) the control of the use in the cantonment of mechanical whistles, 
syrens or trumpets ; and 

(39) generally foi the legulation of the adminislralion of llie canton- 
ment under this Act. 


283. Any bye-law made b> a [Boaidj under 
Penalty for breach of may provide that a contiavention ihcieof 

shall be punishable- 

(a) with fine which may extend to one hundred rupee.s , or 
lb) with fine which may extend to one hundred rupees and, in the case 
of a continuing contravention, with an additional fine which may extend to 
twenty rupees for cveiy day during which such contravention rfintinues aftei 
conviction lor the first such contravention ; oi 


(c) with fine which may extend to Ten rupees fur every day during 
which the contravention continues after the receipt of a notice Ironi the 
[Board] by the person contravening the bye-law requiring such jicrsun to tlis- 
continue such contravention. 

284. (1) Any power to make bye-laws conferred by this Act is conlei red 
subject to the condition of tlic bye-Jaws being made 
previous publication and of their not taking 
® effect until they have been approved and cunfimicd 

by the i[Cential Government] and published in the i [Official Ga/jctlc|. 

(2) The If Central Government) in confirming a bye-law may make any 
change therein which appears to it to be necessary. 

(3) The 1 [Central Government] may, after previous publication of it.s 
intention, cancel any bye-law which it has confirmed, and thereupon the bye- 
law shall cease to have effect. 


Leg. Ref. 

^ Subsutiiteid by Older in CuUueil, 1937. 
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285. (1) A copy of all rules and bye-laws made under (his Act shall be 
Rules and bye-laws to be kept at the office of the [Board] and shall, during 
available foi inspection and office hours, be open free of charge to inspection by 
any inhabitant of the cantonment. 

tT, bye-laws shall be kept at the office of 

tne I Hoard] i[and shall be sold to the public at cost price singly, or in collec- 
tions at the option of the puraaser.] 


CHAPTER XVII. 

Supplemental Provisions. 

286 The 2f Central Government] may, by notification in the 2 [Official 
Gazette], and subject to any conditions as to compen 
saiion or otherwise which it thinks fit to impose, 
extend to any area beyond a cantonment and in the 
Vicinity thereof, with or without restriction or modi- 
vrr yttt vti fication, any of the provisions of Chapters TX, X, XI, 

All, All], XIV and XV or of any rule or bye-law made under this Act for the 
cantonment which relates to the subject mailer of any of those Chapters, and 
every enactment, rule or hye-law so extended shall theieiipon apply to that 
aiea as if the area were included in the cantonment 


Kxtension of ceitain pro- 
visions of the Act and rules 
to places beyond canton- 
ments 


3[286-A. The [Boaidj may empowei any of its members or officers to 
exercise or perform in the absence of the Executive Officer from the Canton- 
ment all or any of such powers or duties of an Executive Officer under this 
Act as the2[ Central Government] may, by notification in the 2 [Official 
Gazette] specify m this behalf.] 

287, (1) Paragraphs 2 and 3 of section 54, and sections 59, 107 and 123 

Registration. of the Transfer of Property Act, 1882, with respect 

to the transfer of property by registered instrument, 
shall, on and from the commencement of this Act, extend to every cantonment. 

4[(2) The Registrar or Sub-Registrar of the district or sub-district 
formed for the purposes of the Indian Regisliation Act, 1908, in which any 
cantonment is situated, shall 5[when any document i elating to immovable pro- 
perty within the cantonment is registered, send information of the registration] 
forthwith to the [Board] or such other authority as the 2 [Central r rovernmcni | 
may presciibe in this behalf.] 

288. No notice, order, lequishion, licence, pei mission in writing or othei 
Validity of notices and such document issued under this Act shall be invalid 

other documents, merely by reason of any defect of form. 


Leg Ref , 

■' Substitutul by Act X\IV of 1936 

2 Substitutcd^bj Oidir in Conntil, 1937 

3 I’hi.s new S 286-A has been added bv 
Act VII of 1931 

* This sub-secuon was substituted by S 11 
of the Cantonments (Amendment) Act, 
1926 (XXXV of 1926) 

^ These words were substituted by S 2 
and Sch. I of the Repealme and Amending 
Act. 1927 (X of 1927) . 

Notes. 

Sec 287 — By virtue of S 287 of the 
Cantonments Act, S W of the T P. Art 
is made applicable to cantonments. 134 I 
C 289=32 P.L.R. 361=1931 Lah. 501. A 
mortgage by deposit of title-deeds cannot he 
eltccted vothin the limits of a cantonment 
to which S. S9 has been extended (1933 
Lab 972. Ref.) 1933 Lah 1001=149 I C. 
1060, A mortgage by deposit of title-deeds 


Notes. 

IS unahd, if e fleeted within a Cantimintnt 
area wlieic surb transactions arc prohibited 
c\cn though the piopcity is situated m a 
plate whcic such mortgages aic valid The 
determining factor m the matter of validity 
of the mortgage m such eases is not the 
place where the property alleged to have 
been mortgaged is situated but the foimalitics 
required by the law for the ci cation of a 
valid mortgage at the place where the title- 
deeds arc alleged to have been delivered to 
the creditor (1927 Cal. 823, Foil. Case- 
law discussed ) 1933 Lah 972=147 I.C. 942 
=35 P.L.R 249 

Sec 288 — Proceedings without notice to 
accused illegal 17 A,LJ 503=50 I. C. 
992=20 Cr.L.J. 384; contents of notice as 
to extent of repairs necessary. 3 P. R 
(Cr ) 1912=9 P.W R (Cr ) 1912=56 P. 
L R 1912=13 Cr L J 17=13 I.C 209 
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289. A cop> vf any receipl, application, plan, notice, order or other 

document m of any entry in a legister, in the pos- 
AdmissibiJity of dorument session of a [Board] shall, if duly ceilificd by the 
orentr^ as evidence, thereof or other persons authoi jsed by 

the [Board] in this behalf, be admissible in evidence of the existence of the 
documeni or entry, and shall be admitted as evidence of the matters and 
transactions theiein recorded m every case where, and to the same extent to 
which, the original document or entry would, if produced, have been admissible 
to prove such matters. 

290. No officer or seivant of a [Board] shall, in any legal proceeding to 

which the [Board] is not a party, be required to pio- 
Evidence by officer or ser- duce any register or document the contents of which 
vant of the [Board]. can be piovcd under section 289 by a certified copy, 

or to appear as a witness to prove any matter oi 
transaction recorded therein save by order of the (Jouri made foi special cause. 

291. For the purposes of the Government Buildings Act, 1899, Canton- 

ments and [Boaids] shall be deemed to be munici- 
palities and municipal authonlie.s respectively, 

292. {Refieals.j Repealed by the Rcpealm} Jet. 1^27 (Xfl of 1927). 


ill)' ‘tutn 


SCHEDULE I. 

Notice oe Demand, 

{See Secitou 91.) 

To 

residing at 

Take notice that the fBoaid] demandh from 
of ^ due fiom ^ ou accoiiat of 

there describe the propcity, occupation, circumstance or thing in respect of which du* sum 
is payable) leviable undei for the period of 

commencing on the day of 19 , and ending on the 

dayof 19 , and that if, within tin! ty days fiom 

the service of this notice, the said .sum is not paid to the [Board] at 

, or sufficient cause for non-payment is not shown to the satisfaction of the Executive 
Officci, a warrant of distress will be issued Xoi the lecovery of the same with costs. 

Dated this day of 19 

(Signed) 

Rxeiuim Odher, 

Cantonment 


SCHEDULE TI 

Form op Warrant. 

{See section 92.) 

(Here insert the name of the officer chaiged with the execution of the warrant.) 

Whereas A B, of has not paid, and has not shown satisfactory 

♦(Here describe the habi- cause for the non-payment of, the sum of 
lity.) due on account of ' for the period of 

commencing on the day of 19 ,and 

ending with the dayof 19 , which sum is leviable 

under _ ; 

And whereas thirty days have elapsed since the service on him of notice of demand 
for the same ; 

This is to command you to distrain, subject to the provisions of the Cantonments Act, 
1924, the movable property of the said A B. to the amount of the said sum of Rs. 

; and forthwith to certify tome, together with this wan ant, all particulars of the 
property seized by you thereunder 

Dated this day of 19 . 

(Signed) 

Bienitwe Officer^ 

Cantonfnent, 
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SCHEDULE III. 

Form of Inventory of Property distrained and Notice of Sale. 

(See seciion 93.) 

'I'y 

residing at 

Take notice that I have this day seued the property speafied in the inventory annexed 
hereto, for the value of due for the liability’*- 

' (Here describe the liabi- mentioned in the margin for the period commencing with the 
lity.) day of 19 , and ending with 

the day of 19 , together with Rs due for 

service of notice of demand, and that, unless within seven days from the dale"of the service 
of this notice you pay to the [Board] the said amount, together with the costs of recovery, 
the said property will be sold by public auction. 

Dated this day of 19 . 

(Signature oj officer executing the uuirrant), 
Inventory 

(Heie state particulars of property seired ) 

SCHEDULE IV 

Cases in which Police may arrest without warrant. 

(See section 250). 

1 1 2 
Section. Subject. 


Part A. 

118 (J) (a) (0 Drunkenness, etc 

167 Making or selling of food, etc., or washing of clothes, by infected 


118 (1) (a) (it) Uvsing threatening or abusne words, etc 
118(f) (fl) (iii) Indecent exposure of person, etc, 

118 (1) (a) (w) Begging 

118 (1) (a) (v) Exposing deformity, etc. 

118 (1) (a) (at*) Gaming 

118(1) (a) (xii) Destroying notice, etc 

118 (1) (a) Crtit) Breaking direction-post, etc. 

118 (1) (f) Keeping common gaming-house, etc 

118 (1) (p) Beating drum, etc. 

118 (1) (h) Singing, etc , so as to disturb public peace or oi der 

119 (6) Letting loose, or selling on, ferocious dog 

125 Dischargingfire-arms, etc, so as to cause clanger 

176 (1) Remaining in, or re-entering cantonment after notice of expuLioii loi 

failure to attend hospital oi dispensary- 

193 (2) Destroying, etc , name of street or number alhxed to hUiiding 

214 Feeding animal on filth, etc 

23 ) Loitering or impoitunmg fur sexual immorality 

240 (o) Remaining in, or returning to, a cantonment aftci notire of expulsion 


SCHEDULlt V. 

Appeals from Orders 

(See section 274.) 

1 I 2 la 1 

Section.! Executive order. j Appellate Authonty Time allowed for appeal. 


126 [Board’s] notice to repair, pro ^[Officer Command Thirty days from sendee 
tect or enclose a building, wall ing-in-Chief, the of notice, 
or anything affixed thereto or command] ® [or other 
_ well, tank , authority authorized 

Leg Ref. (XXXV of 1926) . 

1 These words were substituted by S 2 ^ Added by Act XXIV of 1936, 

oE the Cantonmeuts (Amendment) Act, 1926 
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Section. 


Executive older. 


reservoir, pool, depression or 
excavation 

[Board's] notice to fill up 
well, tank, etc, or to drain 
off or lemove water. 


[Boaid's] notice to provide 
sufficient drainage, etc. 


140 [Boaid's] notice requiring „ 
building to be repaitcd or 
allercd lo ns toicmove saiu 
lary detects. 


176 


181 


206 


Order of “[Officer command- 
ing the station] on report of 
Medical Officer, directing a 
person to remove from the 
cantonment and prohibiting 
him from i e-entering it with- 
out permission. 

[Board’s] refusal to sanction 
the erection or re-erection of 
a building. 


[Board’s] notice to altei or 
demolish a budding. 


[[Board's] notice to pull down 
or^ otherwise deal with a 
building newly erected or 
re-built without permission 
over a sewer, drain, culvert, 
water-course or waterpipe. 

[Board's] notice prohibiting or 
restricting the use of a 
slaughter-house. 


Magistrate’s notice directing 
disorderly person to remove 
from cantonment and pro- 
hib'tinghim from re-entering 
It without permission. 


I Appellate Autlioiitv ITinu; allowed foi appeal. 

in this behalf by ihe i 
I ^[Cential Coicrn 
I ment].J * 

r-a[Officer Cominand- 
; ing-in-Chie£, t h e 
I Command I Toi olhet 
authouty authonred 
in this behalf by the 
f Central Govern- 
I menl],| 

[“-afOlficcr Command- 
iiig-in-Chicf, 1 h c 
Command] "for other 
authority authori/ed 
in I his behalf by the 
“[Central (iovem- 
ment] J 

®-a[0£ficer f ominand- 
uig-in-Chicf, t h e 
Command] '[or ether 
authority authorised 
in this behalf by the 
[Central Gevern- 
I ment] ] 

paf Officer Conimand- 
ing-in-Chief, t h c 
Command] '*foi other 
authority author! /cd 
in this behalf by the 
[Central Govein- 
I ment] ] 

r-a[Officer Command- 
ing-in-Chief, t h c 
Command] “[or other 
authority authorized 
in this behalf by the 
[Central Govern- 


I ment].] 

“-a [Officer Comm and - 
' ing-in-Chief, t h e 
Command] “[or other 
authority authoiized 
in this behalf by the 
[Central Govern- 
ment].] 

*-a[Olficer Command- 
ing-in-Chief, the 
Command] ®[or other 
authority authorized 
in this behalf by the 
[Cential Govern 
, ment].] 

r-a [Officer Command- 
ing-in-Chief, the 
Command] “[or other 
authority authorized 
in this behalf by the 
f Central Covern- 
i rnenl].] 

District Magistrate . . 


{Thirty d.'iys fioni ‘•fuice 
i of iintu e. 


'Fifteen days fioinseivire 
I of notiee 


Tliiitydays from 
(/f untie t‘ 


Tliirty days fmm seivire 
ol iiotiie. 


[Thiity day.s from the 
date on which the te 
ftisal shall have been 
communicated to the 
person applying for 
sanction.] 

Thirty days fioni seivice 
of notice. 


Thirty davs finm -,ci vire 
of notiee. 


|Tweiity-one d.ays fiom 
.service of notice. 


{Thirty days from sei vice 
of notice. 


Leg. Ref. CVJi of 

1 Substituted by Order in Council, 1937 aa footnote fl) on n 21'? cuhra 

2 pese words were substituted by S 13 •* Added by Act XXIV of^S'^’ ^ ^ 

of the Cantonments (Amendment) Act, 1925 * Substituted by Act XXIV of i936. 
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SCHEDULE VI. 

[Enactments repealed,] Repealed by the Repealimi Act, 1927 (XII oj 1927) 


THE CANTONMENTS (HOUSE ACCOMMODATION) ACT 
(VI OP 1923). 

PREFATORY NOTE.—Necessity for a special law relating to house accommoda- 
tion in rantonments —In introducing the first Bill of 1898 I’ri the council, the law member 
said —“For many years past we have had under consideration 
Necessity for the Act the question of house-accommodation in cantonments In the 
early days of the British dominion in India, the camps, stations 
and posts of the field army developed into cantonments where troops were stationed in gar- 
rison. These cantonments were localities set apart for the troops, and were intended for 
their use only, but, as time went on, non-mihtary persons were permitted to reside m canton- 
ments under the regulations of the day; land was occupied, and houses were built for the 
accommodation of officers and for other purposes, under the rules and conditions prevailing 
at that time. 

In later years, owing to various circumstances, great difficulties have been experienced 
in working the legulations applicable to cantonments, and the difficulties of finding suitable 
accommodation foi officeis -especially foi those obliged to live m a paiticular part of can- 
tonments— have much increased. 

The whole question has been exhaustively considered by officers specially appointed 
by committees and by othei authorities; it has been discussed in every possible aspect and 
the investigation has spread over a great many yeais. The piesent Bill is the outcome of that 
discussion, the objections raised have been carefully considered, and we have recognised 
that conditions of owneiship and tenancy must be governed by the regulations in force when 
any particular house was built. But as cantonments are and were intended for occupation of 
troops, and as the whole of the land belongs, as a general rule, to the Stale, and houses were 
built in many cases by persons who had no status in cantonments, not for their own use, but 
as a source of profit, we consider that it is not inequitable to lay upon house-holdeis the bur- 
den of proving that they hold their grants under special conditions, and ought not to be sub- 
jected to the provisions which convenience and militaiy requirements dictate m a locality 
which has been set apart for military purposes. The necessity for securing house-accom- 
modation for the military and civil officers of the Government is essential, but we have 
endeavoured to safeguard the interests of the house-ovwiers, and to remove any leasons for 
complaint on the part of the latter. 

It will be observed that in the Bill the cantonment Rules have been indefinitely referred 
to, inasmuch as, though prepared and published for criticism sometime ago, they have 
not yet come into force. It is intended, however, to bring them into operation before the 
Bill becomes law. These results will provide fully for the matters dealt with in the Bill so 
far as grants made under them will be conceined. Consequently, J may point out that the 
opeiation of the Bill will be practically restricted to past grants only.’’ (See also Statement 
of Obiects and Reasons and also proceedings in Council, Fort St George Gazette, Suppl. 22nd 
Nov , 1898). 

As stated in the preamble to this Bill, various conditions, rules, and regulations and 
orders in regard to the grant of land and the occupation of land 
Statements of Objects and and houses in cantonments have been from lime to time made 
Reasons to the original Bill with the object of making accommodation available foi officers 
of 1898. whose duties lequire their residence within cantonment limits. 

These provisions have been collected and published for general 
information but, notwithstanding their issue in the past, great difficulties have been, and are 
still being, experienced m the mattei. 

_ The necessity for removing these difficulties and of making suitable provision for the 
housing of officers has long been recognised by the Government and a special chapter was i n 
1888 wdth that object included in the Bill “to amend the law relating to cantonments" T he 
chapter was, however, subjected to criticisms at that time, and as the matter seemed to call 
for further consideration, while it was thought undesirable to delay the whole measure on 
that account, it was decided to exclude the provisions in question and to proceed with the 
rest of the Bill, which was eventually passed into law as the Cantonments Act 1889, (XIII of 
1889). The difficulties referred to have, as was expected, steadily" increased and the Govern- 
ment of India consider it inexpedient any longer to defer remedial legislation on the subject. 

The BUI which it is proposed now to introduce has been framed, after careful consi- 
deration of the objections previously raised, and, while aiming at securing house accommoda- 
tion for the military and civil officers of the Government whose presence in cantonments i.s 
obviously necessary, it endeavours also to safeguard as far as possible the interests of the 
house owners concerned. 

This Bill was passed as the Cantonments House Accommodation Act of 1899, which is 
the first enactment in British India speafically dealmg with the accommodation of Hou<Jes 
1-28 
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within cantonmtiU Imiic* T‘'fu v.cic cpitain dcfeclt. in 'n?c ^ 

sity W'as felt fo’ aim rdmeni and cudificatittn Hence, Ihi.s Ai t a^jam anie loi iiit u»i Mrtcia 

tionof the Cov'eniment i.f liulio in IftJl. i. i, 4 4 i 

The Honbh Su Ednif.nd Elhs m hiliodncing Canlniimciitv Lili fl in^) ^ 
CoiiiiLii made the folhinm:’ statemeuli, as lo the neces'^ily fui aimnnln-'id .itid iln niactmtnl 
of a nen mcasiiu . , 

“My lord, I propose lo make a Matcnient regai( U)“ the 
Cantonments bill of 1901 j.Qyj.se which we intend to pmsuc in dealms w-th the Lanloii- 
-Necessity for amendment. (}{on^& Accommodation) Hill 

"This Bill, the object of which is to grapple svith the gicat ami ctor nict wnig dihi- 
culty experienced by officers in securing suitable accominodalion m lion^es hinU w ilhin the 
limits of cantonment was, after the mostpiolonged conMileratum 
188/ if not earlier, introduced m the Legislative Council bj inv predcie^soi bi. 1 dw m uto 
on the 4th November, 1898. The Statement of Object and Reasons and the lull were duly 
published in the Gazette of India and circulated for crific^m, and the u Mdl wa^ the leccipl, 
during the year 1899, of a large number of rcprcseiitationt otlicial and nnii-imiual, icgaining 
the measure. To all of these the most aiumui considciatioii lias beer given by the ( loveinor 
General in Council. 


"As was onli to he cxpc 4 ted, the hill has not been favourably rttcusd hy the majontv 
of the house-owners in cantonments, the objections put foiwaid being most iininfjniii,ed iii 
tlie case of the very cantonments in w Inch the waul of accommodation toi ot/icci s has hern 
most acutely felt. On the otiiei hand the measure has met with appioval in many iinaitcr , 
and m some rases even the house-owners themselves have admitted the necessity fur '.ucli a 
Bill and the equity ol its piovisious 

“Now, T desire to make it \*ery plain at the outset that the f»o\cinmeiit of India ate 
unable to admit that cantonment aieas can be icgaided in the same liglit as the other pints 
of the countiy, On the contraiy, the ciicumstances in them arc altoi'cthci special and total- 
ly different fiom the ciicumstanccs anywhere cl.se and J have no hesit.ittoii in iisseilini', that 
this fact IS well known and thoiougly felt and appreciated hy cveiy resulciil of any of the 
permanent military stations, which heie in India w'c call canlonmcni.s. The term has for nvci 
a century been applied in this countiy to well defined areas, always primarily and in si^e 
instances almost exclusively set apart for the occupation of troops nod then follovvci s The 
necessity for maintaining special laws in such places surely goes without say mu and this has 
indeed been recognised m actual practice and throughout all oiir Ic'liislaluin aflccling ( anton- 
ments. When therefoi e I find the common daw of England cited and vague licnunciatmns 
directed against the measure on the ground that it encroaches upon piwite rights winch 
ought to he held sacred and inviolable, ray answer is that the subject is ajipioaclied finm the 
wrong standpoint and that I fail to perceive the loicc of arguments ulin h hi‘g the qin'shon 
and have in fact no application to the case. 

"And this brings me at once to the most important part of the bill and of the opposition 
■which il has excited, I allude to clause (3) sub-clause (5) in winch it is laid dmvii that all 
landjn a cantonment to which the provisions of the proposed Act arc, aftm dmi enqmry, 
applied shall be presumed lo be held under a giant from His Majesty, unless and until the 
person in possession proves to the satisfaction of the Local Government, that' he Iicld the 
land by a lawful title acquiicd prior to the foimation of the canloiimeiit. Tins inovi.sion, of 
course, shifts the burden of proof Iiom the Government on In the shoulders of the canton- 
ment house owner and. it has, perhaps not unnaturally, been objected to as involving a '•onous 
interference with the rights of propeity It has been tirsed that the picsuniption laid down 
by it IS directly opposed to the oidmary legal piinciplc which recognise.s possession as good 
^fima /a«e evidence of title aud that it is unfair lo icmove the* ofim prvhanili from the 
Government on whom it ought to be to the house owner. Fiom what 1 have alicady said it 
will be anticipated that I cannot admit that this objection should he allowed lo prevail. 
Cantonments are military stations in which nulilary considerations always have been and 
always must be regarded as paramount and tan never have been intentionally pul on one 
side. The position of the Government with legaid to them has been clear, for throughout 
all the various orders which have been issued, the principle has constantly been ,'ilTumed that 
land in cantonments is held subject to the requirements of the military autlionlies Ihoceed- 
mg on the presuiription wh'ch I have alluded to above and which I maintain is a falrpiesump- 
tion all that the bill does is to reproduce and lender enforceable conditions the imposition 
of which on persons permitted to build house lu cantonments has been consistently aimed at 
ever since cantonments were formed in India and has, as I shall cndavoui to sliovv, lieen 
insisted upon by a senes of executive orders issued in Army Regulations for the guidance 
of cantonment authoiities As the orders in the thiee piesidencies were dislincl, it vvil] be 
ncMssary to notice each separately "In Bengal the first order was issued in April 1801, 
and by it, the Govei nor- General in Council directed that if individuals not officers shall pur- 
chase they^must remove the materials as the giound within the cantonment is lo be kept ap- 
exclusively to the use of troops , this older was lepubHshed on the 28th Septem- 
ber 1807 Again in 1836 rcgubtions were laid down for the occupation of land and the dis- 
posal of buildings in cantonments Pour conditions "kctc attached- /'irjt, that the Govern- 
ment should retain the powci of resumption on one month's notice ; second, that the ground 
being in every case the property of the Government could not be sold by the grantee; third. 
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that the buildings erected on the land should not be sold to any civilian without the consent 
oftheofBcei commanding stations, and /our/A, that the transfer of any house of over 5,000 
Rupees in value to a native of India should be subject to the sanction of the Government. 
The attention of all officers commanding stations was drawn to these orders by the Comman- 
der-in-Chief on the 20th April, 1853 and the General Regulations of the Bengal Army of 1885 
practically reproduced them. In 1858 they were incorporated in Code of Regulations for 
the Pubhc Works Department and they were again and again repioduced in the Regulations 
issued in 1873, 1880 and 1897. In the Punjab it may be added the Bengal Regulations were 
followed. In Bombay a general order of January 1807 pointed out that any permission 
which officers might receive to erect houses on ground within Military cantonments confer- 
red on them no rights of property in the land as that continued to be the property of the 
State. Another general order, dated the 30th October, 1832 asserted that no pnvate 
landed pioperty was to be included within the limits of a cantonment in which the whole of 
the ground belongs to Government. It at the same lime provided for the removal from can 
tonments of any person not being an officer or a soldier, and in such cases permitted the 
taking away of the materials of any building belonging to any such person In 1835 another 
Government order laid down rules for the occupation of land in cantonment and pointed out 
that "permission” to occupy ground within the limits of a cantonment confeired no proprie- 
tary rights on the occupant. This was affirmed by an ordci^ which was issued in May, 1838 
and included a clause for re.sumption on one month's notice. In 1851 these oiders were 
affiimedand in 1862 a Government Resolution wasis'iued restating the principles already 
laid down. The regulation for the Bombay Presidency of 1875 and the Army Regulation's 
(India), of 1887 followed on the same lines 

In Madras the earliest older on the subject appears to have been issued on the 8th 
May, 1812, and in it the Governor in Council laid down that no officer or person should be 
permitted to erect any building on around, bclongmg to the company within the walls of a 
Fort or within the limits of any cantonment, but on condition of immediale surrender to the 
Government, and that no grant in perpetuity of any piece of ground within the piecmcts of a 
Fort or cantonment should be accorded to any individual. Leases renewable at the pleasure 
of the Government were to he given. These orders were republished as a Code of Regula 
tions under the authority of the Governor in Council on the 1st October, 1813 Revised Codes 
embodying the same conditions were republished on the 12th September, 1820 and again on 
the 19th December, 1826. Similar oiders were issued on the 4tL December, 1829 , and on the 
17th April, 1849, revised rules framed on the same principles were published. These appear 
again in the Madras Army Regulations of 1869 and 1876 and in the Army Regulations (India) 
of 1887 From the above it is evident that the Government have consistently and continuously 
affirmed their rights as regards building sites in cantonments Moreover in legard to the 
light of Government to regulate the purchase and letting of houses for the accommodation 
of Military officers, I wouid point out that the right was recognised by the Cantonments Acts 
of island 1880 By section 19 of Act XXII of 1864 it was provided that rules might be 
made— 

fint, for regulating any cases in which the land within the limits of a cantonment was 
the property of the Goveinment but the occupation and use of which by private persons was 
permissive and for imposing terms on which such occupation and use should, be allowed and 
conditions under which the Government might resume possession on giving compensations , 

secondly, for maintaining proper Registers of immovable property within cantonment 
limits and for providmg for the registration of transfer of such property , and 

thirdly, for regulating the manner in which houses within the limits of eantonmenth 
should be claimable for purchase or hire for the accommodation, when iiecessaiy of Mili- 
tary officers. These three headings weie reproduced m Section 27 of Act III of 1880 and it 
appears to me that if house owners urge that they purchased pioperty in ignorance of the 
conditions imposed by the Government they have only themselves to blame, for not having 
made ordinary inquiries as to the circumstances in which land m cantonments has in fact 
always been and must of necessity always be held. I now come to deal with the pieseni posi- 
tion which appears to be this In some cases the Government would undoubtedly be able to 
prove that conditions sudi as those which I just described were expressly imposed and as 
expressly accepted. Inmost cases it could prove that the existence of the oiders on the 
subject above referred to was so much a matter of common knowledge that the imposition 
and tlie acceptance of the conditions laid down in them must be implied. But in others it 
might be able to prove nothing except that the particulai cantonment concerned had existed 
as such for so many years and that some sort of control over the building of houses in it had 
always been exercised It may be that the orders laid down by the higher military authori- 
ties and the Goveinment have not always been observed and and that express and uncondi- 
tional grants of building sites or express agieeraenls permitting the building of houses and 
imposing no conditions whatsoever have been made. In such cases there is recourse to clause 
4 of the Bill, which I shall be prepared to amend in order to make the point perfectly clear 
that there is no intention to interfere except in a certain number of exceptional cases, and it 
is to meet these that this measure is proposed. Neither the Government nor the house ovraer, 
if pul to proof, could show either how the land was originally included in the cantonment or 
under what circumstances the building on it came to be erected, I maintain that in such 
cases it is but right to give to the Government the benefit of whatever doubt and uncertainly 
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there may be and to presume i'i tbj iib^encf oJ tille-tlectl's on eitlim side that the !;<iid is the 
Govcumieiii land aid tnuii bt insisted upon as jiaiamouiii The veij existcnct; of lotisei. m 
most cantouinenfs deponds pinnanly on the picsencc of ills ilajesty s tioops; llie valiit' ot 
house propel ty tvould as a lale be much diminished if the troops were withdiaiMi ; and iiiidei 
these ciicunistances, if is suiely not too much to assume that liouses in cautoiiiuents were in 
factbmhforlhcaccomniodationof Military men, and that appiopiialion lot their use m 
suitable repair and at reasonable rents is perfectly reasonable, just and pi open 

By the earlier part ol clause (3) of the Bill the apphralion ol the measiiic is to be 
left to the Local Governments and is to depend on the lesull of n rarcful imiuiry royarding 
the piecise ciicumstances of each cantonment, ff the occupant of any biitlding site can show 
to the satisfaction of the Local Goveinment — judicial pi oof, belt noticed is not rctiiured 
that he holds the land by a lawful title acquired pnoi to the formation ol the cant onniuil 
then the land will be excluded from the operaliuii of the proposed Act. And subiect to the 
burden of proof referred to above instead ttf theie being anytliing to prevent a icsoi t to the 
Civil Courts by any one aggrieved in lheni.tlU‘r, the obnoxiou's clause undei consitleration 
expressly directs that, if pending the tnquiry oi at any time thcieaftcr any land is proved by 
the decree of a court of competent juiisdictiou to beheld, under .such a liiwiul title, it shall 
be excluded from the area of the notification bringing the intasnrc into operation. {See J'oU 
.Vt, Geo Ga:., Part III, 5th Nov., 1901, pp 26-29 ) 

The piesent Act is Act of 19AL The Bill which subsequently hfcanie \ct oi 1923 was 
introduced in the Legislative Council 111 1922. The following extracts fnnii the Slatcinciit 
of Objects and Reasons attadied to the Bill may most usefully be noticcil. 

The following iS the .Stalemenl of Objects and Reasons to the ( auloniiiciits lioiisc 
Accommodation Act, 1922. 

“A Committee winch was appointed in the wintci 1920 1921 to enquire Into and make 
rccomniendattons in regard to the admimstiation of raiitoii 
Cantonment Bill of 1922 ments recommended «i/r>i' a/w that the Caiilomiienis ^lolISt' 
~Statement ol Objects and Accommodation Act should be rcMsed, so as to icmovc curtain 
Reasons. defects which have been brought to light and to cai ry out moie 

fully the intention of the Act, namely the bcltet provision of 
house accommodation for military officers in cantonments. These leconuncMdations have 
now been examined by the Government of India whose conclu.sioiis arc embodiedin the 
draft Bill. 

A number of the amendments are designed metely to bring the Act up to date by 
specifying, in place of the authorities by whom the Act is at piesent ailmuii.stcrod, othei 
authorities recently constituted, e.g^, Di.stnct Coramandeis in lieu of Ili\isiona! I'ommandeis. 

The principal changes of substance which the Bill seeks to introduce are— jiul/y, to 
substitute for the procedure under which houses are liable to be appropriated foi use, on a 
monthly tenancy, by military officers, holding direct from the house owner, a procedure, 
under which Government will take such houses as may be reqiiiicd on a lepainnc', lease for 
a term of at least 5 years and will allot the houses so leased toofliceis requiung acconiiiio- 
dation.^ Under this procedure olficers will become the tenants of Government, who ah,nc will 
deal with the house owners. Where a military oflicei piefers to lake a house by private 
agreement with a house ownei and not flora Government, it is considcied that there is no 
justification for interference between the two parties m cases of dispute, which will m lutiin 
be settled, as they would outside a cantonment, either by agreement between the paitie.s or 
by recouise to the law Courts. Thtrdly, the Bill alters the coii-.titutioii of coinniittecs of 
Arbitration and provides for an appeal to the Court against the decisions of such cotniniltees. 
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Short title 
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VI 

The Cantonments (House Ac- 
commodation) Act, 1923 

Amendment Act X of 1925 
„ Act IX of 1930. 

„ ActXXJIof 1933 

Rep. in pi , Act XII of 1927. 


\5th March, 1923. 

An Act further to amend and to consolidate the law relating to the provision of 
house-accommodation for m ilitary o(Jicers in cantonments. 


Leg. Ref. and for Repoil of Joint Cominittee. sec thitl., 

J For Statement of Objects and Reason.s, 1923, Pt. V. p. 5, 
see Gasette of Mia, 19^, Pt. V, p. ^3; 
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Whereas it is expedient further to amend and to consolidate the law 
relating to the provision of house-accommodation for military officers in canton- 
ments , It IS hereby enacted as follows 

CHAPTER I. 

Preliminary. 

Slioit title, extent and 1- (1) This Act may be called The Caionments 
commencement. (House- ACCOMMODATION) Act, 1923. 

(2) It extends to the whole of British India (inclusive of British Balu- 
chistan.) ■'1 

(3) It shall come into force on the first day of April, 1923, but it shall 
not become operative in any cantonment or part of a cantonment until the issue, 
or otherwise than in pursuance, of a notification as hereinafter provided by 
section 3 : 

Provided that any notification made under section 3 of the sCanlonments 
(House- Accommodation) Act, 1902, which is in force at the commencement of 
this Act, shall be deemed to be a notification made under section 3 of this Act. 

2. (1) In this Act, unless there IS anything re- 
iJehnitions. pugnant in the subject or context,— 

(a) “Brigade area” means one of the Brigade areas, whether occupied 
by a brigade or not, into which India is for military purposes for the time being 
divided, and includes any area which the 2-.i[Central Government] may, by 
notification in the 2-a [Official Gazette] declare to be a Brigade area for all or 
any of the purposes of this Act; 

^ *]8 

4[ ( 6) “Cantonment Board” means a Cantonment Board constituted under 
the Cantonments Act, 1924;] 

(c) “Command” means one of the Commands into which India is for 
military purposes for the time being divided, and includes any area which the 
S'^jCentral (^oveinment] luay, by notification in the 8-^[Official Gazette] 
declare to be a Command for all or any of the purposes of this Act, 

(d) 5[“Officer commanding the station*’] means the officer for ihe time 
being in command of the forces ma cantonment 6[“or if that officer is the Officer 
Commanding the District, the military officer who would be in command of 
those forces in the absence of the Officer Commanding the Distiict”] , 

(e) “District” means one of the Districts into which India is for military 
purposes for the time being divided: it includes a Brigade area which docs not 
form part of any such District and any area which the 2 ■’‘[Ccntial Govern- 
ment] may, by notification m the 2 ^[Official Gazette j declare to be a Distiict 
for all or any of the purposes of this Act; 

(/) “house” means a house suitable toi occupation by a nulitai 7 officer 
or a military mess, and includes the land and buildings appui tenant to a house , 

(g) “military officer” means a commissioned or wan ant officer of His 
Majesty’s military or air-forccs on military or air-force duty m a cantonment, 
and includes a Chaplain on duty with troops in a cantonment, 7 [an officer of 
the Cantonments Department] and any pci son in Army departmental 
employment whom the Officer Commanding the District may at any time, by an 


Leg Ref 

1 Umiltccl hi Older in Council, 1937. 

“ Repealed by S 39 and Schedule of 
Act 

“‘I Substitutod by Older iii Council, 1937, 
Original clause (b) was omitted and 
clause (bh) ic-lettered as clause (b) by Act 
IK of 1930 The original clause (b) stood 
as follows.— 

“Cantonment Authority’' means a Canloli- 
incnt Boar-d, oi , in the case of a cantonment 
for whnh such a Boaid has not been con- 


stituted or lias ceased to cs'ist oi cannot be 
coin cned, the Olhccr Commandiiifi the 
station. 

This clause was'inseitcd by Act X of 
1925, S. 2 

'* Those woids were substituted for the 
words “Commanding Officer of the Canton- 
ment” by S 6 of Act X of 1925. 

^ Added by Act IX of 1930 

^ These _^woids were substituted toi the 
words “a Cantonment Magistiale” In Act X 
of 1925, S. 2. 
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order m vvnfijjg, pldce on Ua* saiuo fooling as a military oilicer for ihe purposes 
of this Act, 

f/j) “owiier" niciudcs the person who is receiving, or is entitled to 
receive, the rent of a house, whether on his own account oi on behalf of himself 
and others or as an agent or trustee, or who would so receive the rent, or he 
entitled to receive it, if the house were let to a tenant ; and 

(i) a house is said to be in a state of reasonable repair uhen— 

(1) all floors, walls, pillars and arches are sound and all loofs sound and 
watertight, 

(li) all doois and windows arc intact, propeily painted oi oiled, and 
provided with proper locks or bolts or other secure fastenings, and 

(in) all rooms, out-houses and other appurtenant buildings arc properly 
colour-washed or white-washed. 

(2) If any question arises whether any land or building is appui tenant 
to a house, it shall be decided by iht i{ Officer Commanding the .‘itation j whose 
decision thereon shall, subject to revision by the 2 [ Collector |, be linal 


Caiitoninentb or pails of 
cantonments in which Act to 
be operatne 


CHAI’TER II. 

Appuca'jion of Act. 

3 (1) The 3[Cenlral (jovcinnient 1 nifii, by 


notification in the 3[Offinal ( iazette) derlau* tins Act 
to be operative in any cantonment or iiart ol a can- 
tonment 4['' ■''] other than a cantonment situate 
within the limits of a presidency-town. 

(2) liefore issuing a notification under sub-section (1) in respect ol any 
cantonment or part of cantonment, the 3| Central Government] shall cause local 
inquiry to be made with a view to determining whether it is expedient to issue 
such notification, and what portion (if any) of the area pioposctl to be included 
therein should be excluded therefrom. 


_ , , ^ 4. ^[Nothing in this Act shall aUccl the provi- 

Saving of wulten mstru- gjQjjg of any written Crown contiacl unless all the 
parties of that contract consent in writing to be 
bound by the terms of this Act], 

CHAPTER III. 

Appropriation of Houses. 


5. Every house situate in a cantonment or part of a caiitoninent in lespccl 
, . ^ , of which a notification under sub-section 1 1) of sec- 

broim iS. " 2 ‘S lor the lime bemg in foree .shall be hablo to 

^ ’ appiopriation by the sjCential (iovcinmenl] on a 

lease in the manner and subject to the conditions heicinaftei provided. 

Conditions on which r, 

houses may be appropriated L°* v*./ vvnere' 

(a) a military officer who is stationed in or has been posted I 0 the canton- 
ment, or a Prcsideni of a military mess in the cantunment, applies m w iiliiig to 
the officer Commanding the Station stating that he is uiublc to soeuu- suitable 
accommodation in the cantonment foi himself 01 the mess on leasoiialde tcims 
hy private agieemeiiL, and that no suitable house or quaiter belonging to the 
3[Crown] IS available lor his occupation or lor the occupation of the mess, 


Leg Ref . 

1 These woids weie substituted fur the 
woids “Commanding Officer of the Canton- 
ment” by S 6 of the Canlunment.s (House- 
Accommodation Amendment) Ad, 192.S (K 
at 1925) 

2 Substituted fut the uoids “Di.stnd hla- 
gistiate” by Act JX of 1950 

3 Substituted by Order in ( uuncil, 1937. 

1 Omitted by Order 111 Council, 1937. 


"* Section suhsliUiled 1)> Onlci iii fuiUKil, 


Notes 

Sec 4 — Section 4, elcarly does not apply 
tu a license undci Geneial Ordci No. 179 
unless the Secretary uf State and the other 
paity entitled con, sent to be bound by the 
teims (j| the Act and consent in writing. 
161 I.C, 1046=193$ Lah, 582. 
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and the Officer Commanding the Station is satisfied on inquiry of the truth of 
the facts so slated; or 

(&) the Officer Commanding the Station, is satisfied on inquiry that there 
IS not in the cantonment a sufficient and assured supply of houses available at 
reasonable rates of rent by private agreement to meet the requirements of the 
mililaiy officers and military messes whose accommodation in the cantonment 
is in his opinion necessary or expedient, the Officer Commanding the Station 
may, with a view to enforcing the liability under section S, serve a notice on the 
owner of any house which appears to him to be suitable for occupation by a 
military officer or a military mess, as the case may be, within the cantonment, or 
if this Act is in force in part only of the cantonment, within that part, requiring 
the owner to peimit the house to be inspected, measured and surveyed by such 
person and on such date, not being less than tfiree clear days from the service 
of the notice, and at such time between sunrise and sunset, as may be specified 
m the notice. 

(2) On the date and at the time so specified the owner shall be bound to 
afford all reasonable facilities to the person specified in the notice for the pur- 
pose of the inspection, measurement and survey of the house and, if he refuses 
or neglects to do so, such person may, subject to any rules made under this Act, 
enter on the premises and do all such things as may be reasonably necessary for 
the said purpose.]! 


Procedure for 
house on lease 


7. ( I ) If, on the report of such person as afore- 
taking said, the 2[Officer Commanding the station] is satis- 
fied that the house is suitable for occupation by a 
military officer or a military mess, he may, 8 ['* ■^j by notice— 

(a) require the owner to execute a lease of the house to the 4 [Central 
Government] for a specified period which shall not be less than five years, 

(h) lequire the existing occupier, if any, to vacate the house; and 
(c) require the owner to execute within such time as may be specified in 
the notice such repairs as may, in the opinion of the 2 [Officer Commanding the 
station], be necessary for the purpose of putting the house into a state of rea- 
sonable repair. 

(2) Every notice issued under sub-section (1) shall slate the amount of 
the annual rent proposed as reasonable for the house, calculated on the assunip- 


Leg Ref 

Section 6 IS newly substilulctl for old 
S 6 by Act IX of 1930 The old S. 6 stood 
as follows ■— 

(1) Where the Officer Commanding the 
station considers that the liability imposed 
by section S should be enfoiccd in respect 
of any house, he shall seive a notice on the 
owner of the house requiring him to permit 
the house to he inspected, measured and 
smveyed by such person and on such day, 
not being less tlian three days from the sei- 
\uc of the notice, and at such time as may 
he speafied m the notice 

( 2 ) On the day and at the time so speci- 
hed, the owner shall be bound to afford all 
reasonable facilities to the person specified 
in the notice for the purpose of tiie inspec- 
tion, measuiemeiit and sur^cy of the house, 
and, if he lefuses or neglects to do so, the 
said person ma>, su'biect to rules made undci 
ihis \a, enter c)n the premises and do all 
such tilings as may be reasonably necessary 
for the said puipfisc 

- These words weic substituted for the 
words "Conunanding Officer of the Canton- 


ment” ri\ S 6 of tlic Canloumenls (House- 
'NLComniodatKin AnnTidmeiit) Atl. 192li (X 
of 1925) 

’ III sub-S. (1) to S. 7, the words “with 
the prcMons sanction of the Officer Com 
m.uidini> the Jjislnct” has been omitted. 

' Substituted by Older in Council, 1937. 

Notes. 

Secs 6 and 11 — The Cantonments Act 
docs yot contain any prohibition against a 
traiisfei by an owner of his right to continue 
in occupation of the house. All that the 
Ad says i.s that no notice shall be issued 
under 'S 0 if the hou.se is occupied by the 
ownei The oivncr, thercfoic, may agree 
that if house is required by the military 
authorities, he would deliver possession 
thcieof to them The Cantonment Magis- 
trate is not [irohibitcd from entering into 
aii\ such cwjrccmuit with an intending pui- 
cha.sci or even an owner in possession. Siidi 
an agreement would not defeat the pro- 
visions of the Cantonments Act 25 Bom. 
L.R. 938=85 1 C, 442=1924 Bom. 258. 
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tion that the ownei will can) oi-t the retiuired repairs, if any. It shall also 
contain an estimate uf the cost of such repaiis. 

(^o) The following shall be deemed to be conditions of every lease exe- 
cuted under sub-section (1), namely:— 

(a) that the house shall, on the expiration of the lease, be icdelivered to 
the owner in a state of reasonable repair, and 


{b) that the grounds and the garden, if any. appertaining to the house 
shall be maintained in the condition in which they aie at the time at which the 
lease is executed ; if Provided that nothing in this sub-section shall be deemed to 
affect the right of the Government to avoid the lease in any such event as is 
specified in clause (e) of section 108 of ihe Transfer of Property Act, 1882]. 

28. [Repealed by Act IX of 1930], 


9. No house in any cantonment or part of a cantonment in which this Act 
IS operative shall, unless it was so occupied at the 
Sanction to be obtained dale of the issue of the notification cleclaiing this Act 
afahospital^Sc'’ occupie the sCanlonments (House Accommodation) Act’ 
^ ’ 1902, as the case may be, to be opeialivc, be occupied 

for the purposes ol a hospital, school, school hostel, bank, hold, oi shop, or by 
a railway administration, a company or firm engaged in trade or business or a 
club, without the previous sanction of the Officer Commanding the District 
given with the concurrence of the Commis-sioner or, in a province where there 
are no Commissioners, of the Collector. 

Houses not to be appro- 10. No notice shall be issued under section 7 if 
piiated in certain cases. the house— 

(a) was, at the dale of the issue of the notification declaring tbi.s Act oi 
the sCantonments (House Accommodation) Act, 1902, as the ca.se may be, to be 
operative in the cantonment oi part of the cantonment, or is, with such sanction 
as is required by section 9, occupied as a hospital, school, school host cl, bank, 
hotel or shop, and has been so occupied continuously dunng the three years 
immediately preceding the time when the occasion for issuing the notice ari.ses.or 
(fi) was, at the date of such notification as is referred to in clause (a) 
or is, with such sanction as aforesaid, occupied by a railway administration or 
by a company or firm engaged in trade or business or by a club, or 
(c) IS occupied by the owner, or 

Id) has been appropriated by tlic 3 a [Provincial Goveinmcnt| with the 
concurrence of the Officer Commanding the District, or by the 3 •> | Central 
Government] for use as a public office or for any othci jmrposc. 

11. (1) If a house is unoccupied, a notice issued under section 7 may 
^ V n j f require the owuei to give possession ot the same to 
Time to be Hll 0 )^cd for 4[Ofiicer Commanding the station | within twenty 


giving possession of house. 


one days from the service of the notice. 


Leg. Ref. 

1 Proviso to sub-Section (3) lus been 
added by Act IX of 1930. 

2 Section 8 was repealed by Act IX of 
1930. The repealed S. 8 stood as follows — 

8 The Otticer Commanding the Distiicl 
siiall not 'ifinclion ihe issue of any notice 
uiidL'i S 7 unless he is satisfied— 

(i) that tile house iii icspcet of which it 
IS pioposed lu issue the notue is suitable for 
occupation by <i military ollicci oi a mililaiv 
mess, and 

(ti) that thirt is not m tlie c.iiiUuinieiit 
oi, if this .Vet is in tone in .i part only <it 
the cantonment, then in that pait thcicol, 
a sutficient number of houses already avail- 
able and suitable for occupation by military 


(illiccrs or militaiy ine.sses whose .u’l’oiu- 
raodatioii in the cantimment, oi a pait thercot. 
a.s the case may 'be, is in his ojimioii neces- 
sary or expedient 

'• Repealed by .S 39 and Schedule nl this 
Vet 

•"'■^Suhstiliitcd by OuK-i iii ('oiiiiiil, 1937 

' These woicls weie substiUited I'oi the 
words “Con^niandmg Oflicer ol tJie Caiilon- 
ment” by ,S 6 ol the taiitomneiits (House- 
\cc('mmodation Amendment) Act, 1925 (\ 
of 1925 

Notes , 

Sec 11 — SVe 1931 Bom. 258 cited iindei 
S 6, supra. 
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(2) If a house is occupied, a notice issued under section 7 shall not 
require its vacation in less than thirty days from the service of the notice. 

(3) Where a notice has been issued under section 7 and the house has 
been vacated in pursuance thereof, the lease shall be deemed to have commen- 
ced on the date on which the house was so vacated. 


12. If the owner fails to give possession of a house to the i [Officer Com- 
manding the station] in pursuance of a notice issued 
Surrender of house when section 7, or if the existing occupier fails to 

0 e enforced. vacate a house in pursuance of such a notice, the 

District Magistrate, by himself or by another person generally or specially 
authorised by him in this behalf, shall enter on the premises and enforce the 
surrender of the house 


Option in certain cases for 
owner on whom notice is 
issued under section 7 to 
■call upon the Government 
to purchase. 


13. (1) If a house, in respect of which a notice 
is issued under section 7, is shown to the satisfaction 
of the t ^[Central Government]or is proved by a decree 
or order of a Court of competent jurisdiction to have 
been erected— 

(a) undei any conditions, rules, regulations or orders which were in 
force in Bengal prior to the eighth day of December, 1864, and conferred on the 
owner the option of offering the house tor sale to the military officer applying 
for its appropriation for his occupation or to the Jiast India Company oi the 
Government, or 


(6) under any conditions, rules, regulations or orders which were in 
force in Bombay prior to the first day of June, 1875, and conferred such an 
■option as is described in clause (o), 

then the owner shall have the option of either complying with the notice or 
offering the house for sale to the i'^ Central Government] . 

(2) If the owner elects to sell the house, and the i-a[ Central Government] 
IS willing to purchase it the quesiion of the amount of the purchase-money to 
be paid shall, in the event of disagreement, be leferredto 2fa Civil Court, m 
accordance with the provisions of Chapter IV] 

14. (1) If a house, in respect of which a notice is issued under section 7, 
IS occupied by a tenant holding in good faith and fot 
Provision where house is valuable consideration under a legistered lease for 
held on long lease by a exceeding one year, the i '‘I Central Govern- 

ment] shall, for the term of one year from the date 
on which the house is vacated in pursuance of the notice, or for the unexpiied 
term of the lease whichever is the shorter, be liable to the owner for the rent 
fixed by the registered lease instead of for the rent payable under this Act if the 

rent so fixed exceeds the rent so payable. _ _ 

(2) If a house, in respect of which a notice is issued under section 7, is 
occupied by a tenant holding in good faith and for valuable consideration under 
a registered lease from year to year, the [Central Government 1 shall be liable 
as aforesaid for the term of six months from the date on which the house is 
vacated in pursuance of the notice. 

(3) Nothing in this section shall be deemed — 

(a) to render the ia[Central Government] so liable unless an application 
in writing in this behalf is made by the owner to the i [Officer Commanding the 
station within fifteen days from the service of the notice ; or 

(&) to limit or otherwise affect any agreement between »[the Crown] 
and the owner. 


JjCg JKCI. 

1 These woids were substituted for the 
words "Commanding Officer of the Canton- 
ment" by S 6 of the Cantonments (House- 
Accommodation Amendment) Act, 1925 (X 
1-29 


a Substituted by Order in Council, 1937. 
* Substituted by Act IX of 1930. 

® Substituted by Order in Council, 1937 



226 


The CiviL Court Manual (Imperial Acts). [S. 15 


15. (1) If the owner considers that the rent staled m a notice issued 

under section 7 is not reasonable, he may, within a 
Power for owner to le- period of 1 [thirty] days from the service of such 
qmre leference to i [refer the matter to a Civil Court in accor- 

(,on on qnenta. of .ent. ^ provisions of Chapter IV | . 

2 [Provided that where an appeal has been made to the Officer Command- 
ing the Distiict under section 30, the period of lhirt> da}s shall lie icckoned 
from the date on which the owner received notice of the result of the appeal 
under sub-section (2) of section 32.] 

(2) If the owner does not make such a lequisition within the said peiiod, 
he shall be deemed to have accepted the rent so oUered 

16. (1) If the owner fails to execute any repairs to a house as required by 

a notice ussued to him under section 7, the 3 [Officer 
Power for owner to re- Commanding the Station] may by notice require the 
SVMuesho.'Sf^StTrV ownc. to execute Ihc repairs within such peiiod not 
being less than l[thirlyj days, as may be specified in 


the notice. 

(2) If theownei objects to any requisition contained in a notice issued 
under sub-section (1), he may, within l[ thirty] days from the service of the 
notice, 4(refer the matter to a Cml Court, in accordance with the jirovisions of 
Chapter IV]. 

2[Providcd that wheie an appeal has been made to the Officer Command- 
ing the District under section 30, the period of thirty days shall be reckoned 
from the date on which the owner received notice of the result of the appeal 
under sub-section (2) of section 32 ] 

6[(3) Every reference under sub-section (2) shall be accompanied by an 
estimate of the repairs, if any, which the owner considers ncccssaiy in order to- 
put the house into a stale of reasonable repair. 

3[I7. If the owner fails to comply with a notice issued under sub-section 


Leg Ref 

1 Substituted by Act IX of 1930. 

8 Proviso added by Act XXII of 1933. 

® These words were substituted for the 
words “Commanding Officer of the Canton- 
ment" by S 6 of the Cantonments (House- 
Accommodaton Amendment) Act, 192S (X 
of 1925). 

^ Substituted by Act IX of 1930. 

5 Sub-section (3) of S. 16 added by Act 
IX of 1930 

® Section 17 has been substituted by Act 
IX of 1930 for old S. 17 which stood as 
follows 
17. Where- 

(a) the owner fails to comply with a 
notice issued under sub-section (1) of sec- 
tion 16 and has not, within fifteen days from 
the service of such notice, required that the 
matter be referred to a Committee of Arbi- 
tration, or 

(E>) a Committee of Arbitration deades 
that repairs are necessary and the extent to 
which they are necessary, and specifies the 
period withm which they are to be executed, 
and the owner fails to execute them within 
such period, and has not within one month 
from the date of the decision appealed 
therefrom to the Civil Court as hereinafter 
provided, or 

(c) the owner fails to execute within such 
period as may be speafied by the Civil Court 
hearing such app^ such repairs as the 


Court may decide to be necessary, 
the Military Engineer Services or the Public 
Works Department shall, on the application 
of the Officer Commanding the station, cause 
the icpairs speafied in the notice or, if the 
matter has been reftiied t« a Committee of 
Arbitration, in the decision of the Committee 
or the Civil Court, as the case may be, to 
be executed at the expense of the Govern- 
ment, and the cost thereof may be deducted 
from the rent payable to the owner. 

Notes. 

Sec 15 — The Act only icfcr.s to an 
owner. A notice is issued to an owner and 
if thcic is any person m occupation, to the 
occupier, and it is the owner alone who ran 
make a reference to the Civil Qiuit. Hence 
m a reference under S. IS the owners are 
not bound to make a mortgagee who is not 
in possession of the leased property a party 
and his non-joindcr will not defeat the suit, 
although it is advisable that the mortgagee 
should be added under 0 1, R. 10, C. P. 
Code, not as a necessary party but as a pei- 
son whose presence before the Court Is 
necessary “in order to enable the Court 
effectually and completely to adjudicate and 
settle all the riucstions involved in the suit ” 
1937 Pesh. 17 

Secs. 17 and IS.^See 25 A.L.J. 91=97 
I C 71=1926 A. 746. 
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„ , , . (1) of section 16, the Military Engineer services or 

exSS md remreS!' *“^8 Department may, with the previoua 

sanction of the Officer Commanding the Station and 
notwithstanding any right of reference conferred by that section, cause the 
repairs specified in the notice to be executed at the expense of the ijCentral 
Government] and the cost thereof, or, where a reference has been made, the 
amount finally determined by the Civil Court, may be deducted from the rent 
payable to the owner.] 


18. Every person on whom devolves, by transfer, by succession or by 
^ operation of law, the interest of an owner in any 

devotaton of inter™ ?n ^ “S' f 

house m cantonment. tonment or part of cantonment in respect of which a 

notification under sub-section (1) of section 3 is 
for the time being in force, shall be bound to give notice of the fact to the 
^[Officer Commanding the Station] within one month from the date of such 
devolution, and, if he, without reasonable cause, fails to do so, shall be 
punishable with fine which may extend to fifty rupees. 


8CHAPTER IV. 

Proceduke in References. 

19. All references under this Act shall be made 
Jurisdiction in references by application to, and tried by, the Court of the 
District Judge. 

20. References under this Act shall be deemed to be proceedings within 

_ . . , the meaning of section 141 of the Code of Civil Pro- 

the Court powers of cedure, 1908, and in the trial thereof the Court may 
exercise any of its powers under that Code. 

21. The scope of the inquiry in a reference under this Act shall be restric- 

ted to a consideration of the matters refei red to the 
inau?ry”*^^*°" accordance with the provisions of this 


CHAPTER V. 

Appeals. 

429. (1) An appeal shall lie to the High Court against the decision of the 

Appeal to High Court. the District Judge upon a reference tried by 

It. 

(2) No appeal under this section shall be admitted unless it is made 
within thirty days from the date of the decision against which it is preferred. 

(3) An appeal preferred under this section shall be deemed to be an 
appeal from an order withm the meaning of section 108 of the Code of Civil 
Procedure, 1908. 

430. The owner or any tenant of a house in respect of which a notice has 


Leg. Ref. by Act IX of 1930 

1 Substituted by Order in Council, 1937. Notes 

2 These words were substituted for the Sec 30 — ^A person aggrieved by the 

words "Comraandmg Olficer of the Canton- issue of a notice against him under S. 7 
luent" by S. 6 of die Cantonments (House for vacating a house in the Cantonment, has 
Accommodation Amendment) Act 1925 (X only one remedy open to him, namdy, to 
of 1925). appeal under S. 30, whether the notice is 

3 Chapter IV has been newly substituted legal or not Civil Courts have no jurisdic- 

by Act IX of 1930, S 10 for the old Chap- tion to entertain a suit in respect of such 
ter IV. notice. 49 B. 152=27 Bom L R 56= 

* Sections 29 and 30 have been substituted 86 I.C. 81=1925 Bom. 162. 
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been issued under section 7 may, within a period of 
Appeal to Ofticor Com' tJa.ys|l from the date of the service thereof 
manding the District. appeal to the Officer Commanding the District against 
the decision of the Officer Commanding the Station to appropiiate the house. 

31. (1) Every petition of appeal under section 
Petition of appeal, 30 shall be in writing and accompanied by a copy of 

the notice appealed against. 

(2) Any such petition may be piesented to the ^[Officer Commanding 
the station], and that officer shall be bound to foiwaid it to the authority em- 
powered by section 30 to hear the appeal and may attach thereto any report 
which he may desiie to make in explanation of the notice appealed against. 

(3) If any such petition is presented direct to the f )fficer Commanding 
the District and an immediate order on the petition is not necessaiy, the Officei 
Commanding the District may refer the petition to the 2[{;fficer Commanding 
the station] for report. 

32. (1) The decision on any such appeal of the Officer Commanding the 

District 3[> I- =•] shall be fmal, and .shall not be 
Order in appeal final. questioned in any Couit otlicrwise than on the ground 
that the house is situate m a cantonment, or part of a cantomnont m which 
this Act is not operative; 

Provided that no appeal shall be decided until the appellant has been 
heard or has had a reasonable opportunity of being heard in person oi through 
a legal practilionei, 4[and in giving a decision the Officer Commanding the Dis- 
trict shall record briefly the grounds iherefoi j. 

6[(2) Notice of the result of the appeal shall be given to the ai>pcllantas 
soon as may be, and where the appellant is a tenant of the liouse, to the owner 
of the house also.] 

33. Where an appeal has been presented under section 30 within the peiiod 

. prescribed 6[iherein] all action on the nolice shall, on 

oendmff aoo?al application of the appellant, be held in abeyance 

pending appeal. 

CHAPTER VI. 

Supplemental Provisions. 

34. Every notice or requisition prescribed by this Act shall be in writing 

c / . 4 signed by the person by whom it is given or made oi 

qilsYti(iS°^ by his duly appointed agent, and may be served by 

postonthepersonlowhomitisaddic.s.scd.or, intlie 

case of an owner who does not reside in or near the cantonment, on his agent 
appointed 7 [in accordance with a bye-law made under clause (29) of section 
282 of the Cantonments Act, 1924]. 

8[34-A. The period prescribed for making any reference or preferring 

Computotionol period of ^ 

limitation a provisions of the Indian Limitation 

Act, 1908]. 


Leg Ref. 

^ Substituted for the words "twenty days” 
by Act XXH of 1933. 

® These words were substituted for the 
words “Commandmg Officer of the Canton- 
ment” by S 6 of the Cantonments (House- 
Aaommodation (Amendment) Act, 1925 
(X of 1925). 

« Omitted by Act TX of 1930. 

* Added by Act IX of 1930. 


ly’^Section 32, cl. 2 added by Art XXII of 

'■ Siibslilulcd for "by sub-section ( 2 ) of 
^at^^ction” by Act IX of 1930. 

’’ These words were substituted for the 
words under the Cantonments Act, 1910, 
<>r any rule made thereunder" by S. 4 of 
the Cantonments (House-Accommodation 
Am^dment) Act, 1925 (X of 1925) , 

® Section 34-A inserted by Act IX of 1930. 
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Power for Central Go- 
vernment to make rules. 


35. (1) The i[ Central Government] may make 
tulesS to carry out the purposes and objects of this 
Act. 


(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may— 

(a) [ * * * ]S 

(b) define the powers of entry, inspection, measurement or survey which 
may be exercised in carrying out the purposes and objects of this Act or of any 
rule made hereunder. 

36. (1) The power to make rules under section 35 shall be subject to the 

condition of the rules being made after previous pub- 
nfrt’ r! , P* llcation and of their not taking effect until they have 

^ been published in the i[ Official Gazette] and m such 

other manner (if any) as the i [Central Government] may direct. 

(2) Any rule under section 35 may be general for all cantonments or 
parts of cantonments in Bntish India m which this Act is for the time being 
operative, or may be special for any of such cantonments or parts as the 
1 [Central Government] may direct. 

(3) A copy of the rules under section 35 for the time being in force in 
a cantonment shall be kept open to inspection free of charge at all reasonable 
times in the office of the cantonment authority. 

(4) In making any rule under clause (6) of sub-section (2) of section 
35, the i[Central Government] may direct that whoever obstructs any person, 
not being a public servant within the meaning of section 21 of the Indian Penal 
Code, in making any entry, inspection, measurement oi suivey, shall be puni- 
shable with fine which may extend to fifty rupees, and, in the case of a continu- 
ing offence, with fine which, in addition to such fine as aforesaid, may extend 
to five rupees for every day after the first during which such offence continues 

37. No Judge or Magistrate shall be deemed, within the meaning of sec- 

tion 556 of the Code of Criminal Procedure, 1898, to 
^applicability of section be a party to, or personally interested m any prosecu- 
oa\ *^Procedure °189S*^"t " offence constituted by or under this Act 

trials of offences. ’ ^ merely because he is a member of the Cantonment 

4[Boaid] or has ordeied or approved the prosecution. 

38. No suit or other legal proceeding shall lie against any person for any- 

thing in good faith done, or intended to be done, 
mg u^nder ^ct^ Act or in pursuance of any lawful notice 

or order issued under this Act. 


39. [Repeals.] Repealed by S. 2 and Sch. of the Repealing Act, 1927 {XII 
of 1927), 

[THE SCHEDULE.] 

[Enactments repealed.] Repealed by S. 2 and Sch of the Repealing Act 
1927 {XII of 1927). 


THE CARRIAGE BY AIR ACT (XX OF 1934). 

[19th August. 1934. 

An Act to give effect in British India to a Convention for the unification of 
certain rules relating to international carriage by air. 

Whereas a Convention for the unification of certain rules relating to 
international carriage by air (hereinafter referred to as the Convention) was, 
on the 12th day of October, 1929, signed at Waisaw; 


Lee Ref. 

^ Substituted by Order in Council, 1937. 
® For such rules, see Gen. R. and 0 , 
Vol. V, p. 251. 

® Clause (fl) of sub-S. (2) of S. 35 has 


been omitted by Act IX of 1930. 

* This word was substituted for the word 
“Committee” by S. 5 of the Cantonments 
(House-Accommodation Amendment) Act 
1925 (X of 1925) 
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And whereas tt is expedient that Uritish India should accede to th 
Convention and should make provision for giving effect to the said Conventioi 
in British India : 

And whekeas it is also expedient to make provision foi applying ih 
rules contained in the Convention (subject to exceptions, adaptations and modi 
fications) to carriage by air in British India which is not international cairiagi 
within the meaning of the Convention; 

It is hereby enacted as follows ; — 

Short title, extent and I. (1) This Act may be called The Carriage 
commencement. BY AlE ACT, 1934, 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on such dale as the i] Central Government] 
may, by notification in the if Official Gazette] appoint. 

2. (1) The rules contained in the First Schedule, being tlie provisions of 

the convention relating to the rights and liabilities of 

peisons shall, subject to the provisums oi this Act, 
have the force of law in British India in relation to any carriage by air to which 
those rules apply, irrespective of the nationality of the aircraft performing the 
carnage. 

(2) The If Central Government] may, by notification in the 1| Official 
Gazette] certify who are the High Contracting Paitie.s to the Convention, 
in respect of what territories they are parties, and to what exent they have 
availed themselves of the Additional Protocol to the Convention, and any such 
notification shall be conclusive evidence of the matters certified therein. 

(3) Any reference in the First Schedule to the territory of any High 
Contracting Party to the Convention shall be construed as a reference to all the 
territories in respect of which he is a party. 

(4) Notwithstanding anything contained in the Indian Fatal Accidents 
Act, 1855, or any other enactment or rule of law in force in any part of British 
India, the rules contained in the First Schedule shall, in all cases to which those 
rules apply, determine the liability of a carrier m respect of the deatli of a pas- 
senger, and the rules contained m the Second Schedule .shall determine the 
persons by whom and for whose benefit and the manner in which such liability 
may be enforced. 

(5) Any sum in francs mentioned in rule 22 of the First Schedule shall, 
tor the purpose of any action against a earner, be converted into rupees at the 
rate of exchange prevailing on the date on which the amount uf damages to be 
paid by the earner is ascertained by the Court. 

3. (1) Every High Contracting Party to the Convention who has not 
Provisions recardinismt. availed himself of the provisions of the Additional 

against High ^Contracting P^’otoco] theieto shall, for the purpo.ses of any suit 
Parties who undertake car- b^’ought m a Court in British India in accordance 
nage by air. with the provisions of rule 2ii of the First Schedule 

hvUim h ^ enforce a claim in respect of carriage undertaken 

by him, be deemed to have submitted to the jurisdiction of that Court and to 
be a person for the purposes of the Code of Civil Procedure, 1908. 

u- if “afce rules of procedure providing for all 

Smed expedient to enable such suits to be instituted and 

oroD jv ‘’hTp" “y Court to attach or sell any 

property of a High Contracting Party to the Convention. 


^ Sidjstituted by 5rder in Council, 1937, 
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4. The i[Central Government] may, by notification in tie i[Official 
. Gazette] apply the rules contained m the first Schedule 

any provision of section 2 to such carnage by 
intematioiwl ^ not being international carriage by air as defined 

in the First Schedule, as may be specified in the noti- 
fication, subject however to such exceptions, adaptations and modifications, if 
any, as may be so specified. 


FIRST SCHEDULE. 

{See section 2.) 

RULES 
CHAPTER I. 

Scope— Definitions 

1. (1) These rules apply to all international carnage of persons, luggage or goods 
performed by aircraft for reward They apply also to such carnage when performed gratui- 
tously by an air transport undertaking. 

(2) In these rules “High Conti acting Paity’^ means a High Contracting Party to the 
Convention 

(3) For the purposes of these rules the e^cpression “international carriage" means any 
carriage in which, according to the contract made by the parties, the place of departure and 
the place of destination, whethei or not there be a break in the carnage or tran.shipment, are 
situated either within the territories of two High Contracting Parties, or within the territory 
of a single High Contracting Party, if there is unagreed stopping place within a territory 
subject TO the sovereignty, suzerainty, mandate or authority of another Power, even though 
that Power is not a party to the Convention. A carnage without such an agreed stopping 
place between territories subject to the sovereignty, suzerainty, mandate or authority of the 
same High Contracting Party is not deemed to be international for the purposes of these 
rules. 

(4) A carnage to be performed by several successive air cainers is deemed, for the 
purposes of these rules, to he one undivided carriage, if it has been regarded by the parties 
as a single operation, whether it has been agieed upon under the form of a single contract or 
of a senes of contracts, and it does not lose its international character merely because one 
contract or a senes of contracts is to be performed entirely within a teintory subject to the 
sovereignity, suzerainty, mandate or authority of the same High Contracting Party 

2. (1) These rules apply to carnage performed by the State or by legally constituted 
public bodies provided it falls within the conditions laid down in R. 1. 

(2) These rules do not apply tocairiage perfoimed under the terras of any inter- 
national postal Convention. 

CHAPTER II 

I)oc^JMEN^^ 01 CaURI.V.P. 

Part L—Passctiger in ket. 

3 (1) For the carriage of passcugeis the carrier must deliver a p.issciiger ticket 

which shall contain the following particulars — 

(fl) the place and dale of issue . 

(b) the place of departure, and of destination , 

(c) the agreed stopping places, provided that the carrier may reseive the right to 
alter the stopping places m case of necessity, and that if he exercises that right the alteration 
shall not have the effect of depriving the carnage of its international character, 

(d) the name and address of the carrier or earners ; 

(c) a statement that the carnage is subject to the rules relating to liability contained 
in this Schedule 

(2) The absence, irregularity or loss of the passenger ticlcet does not affect the 
existence or the validity of the contract of carnage, which shall none the less be subject to 
these rules. Nevertheless, if the carrier accepts a passenger without a passenger ticket having 
been delivered he shall not be entitled to avail himself of those provisions of the Schedule 
which exclude or limit hts liability. 

Part II.— Luggage ticket 

4. (1) For the carnage of luggage, other than small personal objects of which the 
passenger takes charge himself, the carrier must deliver a luggage ticket, 

(2) The luggage ticket shall be made outm duplicate one part for the passenger and 
the other part for the earner. 

(3) The luggage ticket shall contain the following particulars — 

(a) the place and date of issue ; 

(b) the place of departure and of destination , 


’ Substituted 


Leg Ref. 

by Order m Council, 1937. 
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(f) the name and address of the carrier or caiiieri. , 

(d) the number of the passenger ticket, 

(c) a statement that delivery of the luggage iiViIl be made to the bcarci of the luggage 
ticket , 

if) the number and weight of the packages , 

ig) the amount of the value declared in accordance with R 22 (2) , 

ih) a statement that the carnage is subject to the rules i elating to liability contained 
in this l^hedulc. 

(4) The absence, irregularity or loss of the luggage ticket does not affect the existence 
or the validity of the contract of carnage, whicli shall none the less he subject u) lliese mles 
Nevertheless, if the earner accepts luggage without a luggage ticket having been delivered, 
or if tlie luggage ticket does not contain the particulars set out at {({), ij) and (h) of sub- 
rule (3), the carrier shall not be entitled to avail himself of those provisions of this Schedule 
which exclude or limit his liability 

Part IIL—Air constgntHcni note. 

5 0) Every earner of goods has the right to require the consignor to make out and 

hand over to him a document called an "air consignment note", and eveiy consigiioi has the 
right to require the carrier to accept this document 

(2) The absence, ii regularity or loss of tins document does not affect the existence m 
the validity of the contract of carnage which shall, subject to the piovisioiis of k. 9, be none 
the less governed by these mles. 

6. (1) The air consignment note shall be made out by the consignor HI three oiiguial 
parts and be handed over with the goods. 

(2) The fiist part shall be maiked “foi the earner", and shall be signed by the consign- 
01 . The second part shall be marked “for the consignee’ ; it shall by signed by ibc consign- 
or and by the canter and shall accompany the goods. The Hurd pail shall be signed by the 
camel and handed by him to the consignor aftei the goods have been arc'eptod 

(3) The earner shall sign an acceptance of the goods. 

(4) The signature of the carrier may be stamped ; that of the anisignor may be piiii- 
ted or stamped. 

(5) If, at the request of the consiguor, the earner makes out the air (unsifiinnenl note, 
he shall be deemed, subject to proof to the contrary, to have done so on behalf of the eon- 
signor. 

7. The carrier of goods has the right to require the consignor to make out --eparale 
consignment notes when there is more than one package. 

8. The air consignment note shall contain the following particulars 
(fl) the place and date of its execution ; 

ib) the place of dcpartui e and of destination, 

(e) the agreed stopping places, provided that the earner may icsurvt* the right to altei 
the stopping places in case of necessity, and that if he exeiciscs that right the altei atioii shall 
not have the effect of depriving the cariiage of its international character , 

(ffi) the name and address cf the consignor , 

ie) the name and address of the first carrier, 

if) the name and address of the consignee, if the case so requires , 

ig) the nature of tlie goods , 

(h) the number of the packages, the method of packing and the particulai maiks oi 
numbers upon them , 

(i) the weight, the quantity and the volume or dimensions of the goods , 

U) the apparent condition of the goods and of the packing , 

ik) the freight, if it has been agreed upon, the date and place of payment, and the 
person who is to pay it , 

il) if the goods are sent for payment on delivery, the price of the goods, and if the 
case so requires, the amount of the expenses incurred , 

im) the amount of the value declared in accordance with R. 22 (2) , 

(n) the number of parts of the air consignment note ; 

io) the documents handed to the carrier to accompany the air consignment note ; 

(P) tbe time fixed for the completion of the carnage and a brief note of the route to 
be followed, if these matters have been agreed upon ; 

(?) a statement that the carnage is subject to the rules relating to liability contained 
m this Schedule s j b jr 

9. If the earner accepts goods without an air consignment note having been made out, 
or if the air consignment note does not contam all the particulars set out in K 8 (o) to (0 
inclusive and (?), the carrier shall not be entitled to avail himself of the provisions of this 
bchedule winch exclude or limit his liability. 

10. (1) The consignor is responsible for the correctness of the particulars and state- 
ments relating to the goods which he inserts in the air consignment note. 

(2) The consignor will be liable for all damages suffered by the cairier or any othei 
person by reason of the irregularity, incorrectness or incompleteness of the said particulars 
and statements 

. , (1) The air consignment note is prima facie evidence of the conclusion of contract, 

OI the receipt of the goods and of the conditions of carnages. 
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(2) Statements in the air consignment note relating to the weight, dimensions and 
packing of the goods, as well as those relating to the number of packages, are prtma facie 
evidence of the facts stated ; those relating to the quantity, volume and condition of the goods 
do not constitute evidence against the carrier except so far as they both have been, and are 
stated in the air consignment note to have been, checked by him in the presence of the 
consignor or relate to the apparent condition of the goods. 

12. (1) Subject to his liability to cany out all his obligations under the contract of 
carriage, the consignor has the right to dispose of the goods by withdrawmg them at the 
aerodrome of departure or destination, or by stopping them in the course of the journey on 
any landing, or by calling for them to be delivered at the place of destination or in the course 
of the journey to a person other than the consignee named in the air consignment note, or by 
requiring them to be returned to the aerodiome of departure. He must not exeicise this 
right of disposition in such a way as to prejudice the earner or other consignors and he must 
repay any expenses occasioned by the exercise of this right 

(2) If it is impossible to carry out the orders of the consignor the carrier must so 
inform him forthwith. 

(3) If the carrier obeys the orders of the consignor for the disposition of the goods 
without requiring the production of the part of the air consignment note delivered to the 
latter, he will be liable, without prejudice to his right of recovery from the consignor, for 
any damage which may be caused theieby to any person who is lawfully m possession of that 
part of the air consignment note 

(4) The right conferred on the consignor ceases at the moment when that of the 
consignee begins in accordance with R. 13. Nevertheless, if the consignee declines to accept 
the consignment note or the goods, or if he cannot be communicated with, the consignor 
resumes his right of disposition. 

13 (1) Except in the circumstances set out m R. 12, the consignee is entitled, on 

arrival of the goods at the place of destination, to requiiethe earner to hand over to him 
the air consignment note and to deliver the goods to him, on payment of the charges due and 
on complying with the conditions of carriage set out in the air consignment note. 

(2) Unless it is otherwise agreed, it is the duty of the carnei to give notice to the 

consignee as soon as the goods arr’ve. . • j 

(3) If the earner admits the loss of the goods, or if the goods have not arrived at 
the expiiation of seven days after the date on which they ought to have arrived, the consignee 
IS entitled to put into force against the earner the rights which flow from the contract of 
carnage. 

14. The consignor and the consignee can respectively enforce all the rights given them 
by Rr 12 and 13, each in his own name, whether he is acting in his owninteiest or in the 
interest of another, provided that he cairies out the obligations imposed by the contract. 

15 (1) Rules 12, 13 and 14 do not affect either the relations of the consignoi or the 
consignee with each other or the mutual relations of third parties whose rights are derived 
either from the consignor or from the consignee. 

(2) The provisions of Rr. 12, 13 and 14 can only be varied by express provision in 
the air consignment note. 

16 (1) The consignor must furnish such information and attach to the air consign- 
ment note such documents as are necessary to meet the formalities of customs, octroi oi 
police before the goods can be delivered to the consignee The consignor is liable to the 
cairier for any damage occasioned by the absence, insufficiency or irregularity of any such 
information or documents, unless the damage is due to the fault of the carrier or his agents. 

(2) The carrier is under no obligation to enquire into the correctness or sufficiency 
of such information or documents. 


CHAPTER III. 

Liability of the Carrilk. 

17. The earner is liable for damage sustamed in the event of the death or wounding 
of a passenger or any other bodily injury suffered by a passenger, if the accident which 
caused the damage so sustained took place on board the aircraft or in the course of any oi 
the operations of embarking or disembarking. 

18. (1) The earner is liable for damage sustained in the event of the destruction or 
loss of, or of damage to, any registered luggage or any goods, if the occurrence which 
caused the damage so sustained took place during the carnage by air. 

(2) The carnage by air within the meaning of the preceding paragraph comprises the 
period during which the luggage or goods are in charge of the earner, w'hether in an 
aerodrome or on board an aircraft, or, in the case of a landing outside an aeiodrome, in any 
place whatsoever. 

(3) The period of the carriage by air does not extend to any carriage by land, by sea. 
or by river performed outside an aerodrome If, however, such a cariiage takes place in 
the performance of a contract for carnage by air. for the purpose of loading, delivery or 
transhipment, any damage IS presumed^ subject to proof to the contrairy, to have been the 
result of an event which took place during the carriage by air 

1-30 
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19. Theranicr isliaij]*' ror damage occa&ioned by (icla> u: the carnage by air of 
passengers, luggage or goods. 

20. (I) The earlier Is uol liable if he proves that lie and liis agents have taken all 
necessary measures to avoid tnc damage or that it was impossible foi him ui fliem to take 
such measures. 

(2) In the carnage of goods and luggage the carrier is not liahle if lie proves that 
the damage was occasioned by negligent pilotage or negligence in the handling of fla aiicraft 
or in navigation and that, in all other icspects, he and his agenls hate taken all niressary 
measures to avoid the damage. ^ 

21. If the earlier proves that the damage was caused bv orconli dmted to h} the negli- 
gence of the injured person the Court may exonerate the caniei wholly or paitly fiom Ins 
liability, 

22. (1) Inthecaniage of passengers the liability of the earner for each passcngei 
is limited to the sum of 1,25,000 francs Where damages may be awarded in the foira of 
periodical payments, the equivalent capital value of the said payments shall not exceed 
1,25,000 francs. Nevertheless, by special contract, the (airier and the passengei ina\ acrep 
to a higher limit oi liability. 

(2) In the carnage of registered luggage and of good.s, the liabihts of the carrier is 
limited to a sura of 250 francs pei kilogram, unless, the cmisignoi has made, at the tune 
when the package was handed ovei to the earner, a special declaraticm of the \ahic at deli- 
very and has paid a supplemejifary sum if the case so leiimros !ii that case the earner 
will be liable to pay a sum not exceeding the declared sum, unless he ],ro\es that that sum 
is greater than the actual value of the consignor at delivery 

(3) As regards objects of which the passenger take.s charge him.-elf the liabiliu of 
the carrier is limited to 5,000 fiaiics per passenger. 

M) The Slims mentioned in this rule shalllie deemed to lefei to the French traiic 
consisting of 6S,i milligrams gold of millesimal fineness 9|)0. 

23 Any provision lending to iclicve the earner of liability or to fix a lowei limit than 
that which is laid down in these rules shall be null and void, but the millitv of any .such pro- 
vision does not involve the nullity of the whole contract, wlikli shall uinaiii -.iibiccl to the 
provisions of this Schedule, ^ 

24. (1) In thecascs coveicd by Rr. 18 and 19 any action foi d.inumc',, Iiowevei 
founded, can only be brought subject to the conditions and limits set tmf in this Schedule, 

^ (2) In the cases coveicd by R. 17 the provisions of sub-R. fl) also appK, without 
prejudice to the questions as to who are the persons who have the right to hung suit and 
what are their respective rights. 

c fl) The cairmr shall not be entitled to avail himself of the piovisions of this 
Schedule which exclude or limit his liability if the damage is cau-id lu hi . wilful mis- 
conduct or by such default on his part as is in the opinion of tlic Court ociuivalciit to wilful 
misconduct 

(2) Similarly the carrier shall not be entitled to avail himself of the said provisions, 
it_ the damage is caused as aforesaid by any agent of the carriei actim; williiii the scone of 
his employment. ' 

26 (1) Receipt by the person entitled to delivery of luggage oi goods willio.it cam 

plaint is irnwa /ufie evidence that the .same have been dehvcied in good comlitioii and in 
accordance with the document of carriage 

d ^ after the discovery of the damage, and, at the latest, wilhm thuc days 
tbP nf J "a '■cccipl in the case of luggage and _ seven days fiom the date of UTcipt m 
the case of goods In the ca.se of delay the complaint must be made at llic lat(‘st williin 
fourteen days from the date on which the luggage or goods have heeti placed at his disposal. 

V^iy complaint must be made in writing upon the document oi lairiage or by 
separate notice m writing despatched within the times aioresaid. ^ ^ 

.,ave on‘to ““ 

yearf recklnpdSL°5i,?i?f®"f if P action is not biouglit within two 

years, reckoned from the date of arrival at the deslinat bn, or from the date on wJiirh the 
aircraft ought to have arrived, or from the date on whbh the SarrmTe sbppcd. 
foil ' -I- , df carnage to be performed by various successive cai riers and 

■bis?;" *5' (4) of R 1. Jh 

“I “ U"S Schedule, and is decraid lo be one of 
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(2) In the case of carriage of this nature, the passenger or his representative can take 
action only against the earner who performed the carriage during which the accident or the 
delay occurred, save in the case where, by express agreement, the first carrier has assumed 
liability for the whole journey. 

(3; As regards luggage or goods, the passenger or consignor will have a right of 
action against the first earner, and the passenger or consignee who is entitled to delivery will 
have a right of action against the last carrier, and further, each may take action against the 
carrier who performed the carnage during which the destruction, loss, damage or delay took 
place. These carriers will be jointly and severally liable to the passenger or to the consignor 
or consignee 


CHAPTER IV. 

Pkovisions relaxing to combined Carriage. 

31. !(1) In the case of combined carriage performed partly by air and partly by any 
other mode of carnage, the pi ovisions of this Schedule apply only to tl e carriage by air, 
provided that the carriage by air falls within the terms of R. 1. 

(2) Nothing in this Schedule shall prevent the parties in the case of combined carri- 
age from inserting m the document of air carriage conditions relating to other modes of 
carnage, provided that the provisions of this Schedule are observed as regards the carriage 
by air 

CHAPTER V. 

General and Final Provisions. 

32. Any clause contained in the contract and all special agreements entered into be- 
foie the damage occurred by which the parties purpoi t to infringe the rules laid down by this 
Schedule, whether by deciding the law to be applied, or by altering the rules as to jurisdiction 
shall be null and void. Nevertheless for the carnage of goods arbitration clauses are allow- 
ed, su^ect to these rules, if the arbitration is to take place in the territory of one of the 
High Contracting Parties within one of the jurisdictions referred to in R. 28. 

33 Nothing contained in this Schedule shall prevent the earner from refusing to 
enter into any contract of carnage, or from making regulations which do not conflict with 
the provisions of this Schedule 

34 This Schedule does not apply to international carnage by air performed by way 
of experimental trial by air navigation undertakings with the view to the establishment of 
a regular line of air navigation, nor does it apply to carnage performed in extraordinary 
circumstances outside the normal scope of an air carrier’s business 

35. The expression “days” when used in these rules means current days, not working 

days. 

36. When a High Contracting Parly has declared at the time of ratification of or of 
accession to the Convention that the first paragraph of Art 2 of the Convention shall not 
apply to international carnage by air performed diiectly by the State, its colonies, protec' 
torates or mandated tenitones or by any other tenitory under its sovereignly, suzerainty or 
authority, these rules shall not apply to international carriage by air so performed 

SECOND SCHEDULE 
{See section 2 ) 

Provisions as to liability or Carriers in the event or the Death of Passenger 

1 The liability shall be enforceable for the benefit of such of the members of the 
passenger’s family as sustained damage by reason of his death. 

In this rule the expression “member of a family” means wife or husband, parent, step- 
paient,giand-paient, biother, sister, half-brother, half-sister, child, step-child, grand-child : 

Provided that, in deducing any such relationship as aforesaid any Illegitimate person 
and any adopted person shall be treated as being, or as having been, the legitimate child of 
his mother and reputed father or, as the case may be, of his adopters. 

2. An action to enforce the liability may be brought by the personal repiesentativc of 
the passenger or by any person for whose benefit the liability is under the last preceding rule 
enforceable, hut only one action shall be brought in British India in respect of the death of 
any one passenger, and every such action by whomsoever brought shall be for the benefit of 
all such persons so entitled as aforesaid as either are domialed in British India, or, not 
bemg domiciled there express a desire to take the benefit of the action. 

3. Subject to the provisions of the next succeeding rule the amount recovered in any 
such action, after deducting any costs not recovered from the defendant, shall be divided 
between the persons entitled in such proportions as the Court may direct. 

4. The Court before which any such action is brought may at any stage of the pro- 
ceedings make any such order as appears to the Court to be just and equitable in view of the 
provisions of the First Schedule to this Act limiting the liability of a earner and of any pro- 
ceedings which have been, or are likely to be, commenced outside Bntish India in respect of 
the death of the passenger in question. 
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THE CARRIAGE OP GOODS BY SEA ACT (XXVI OP 1926), i 

[2Uf September. 1925. 

An Act to amend the law wUh respect to the carriage oj goods by vru. 

Whereas at the International Conference on Llarilimc I^w held at 
Brussels in October, 1922, the delegates at the Conferciue, including the dele- 
gates representing His Majesty, agreed unanimously to reconimend their 
respective Governments to adopt as the basis of a convention a draft cunvention 
for the unification of certain rules relating to bills of lading , 

And whereas at a meeting held at TJiusscls in Clctolier, 102,', the lules 
contained in the said draft convention were amended by the Committee appoint- 
ed by the said Conference ; 

And whereas provision has been made h) the Cairiage of Gouds by ;Sea 
Act, 192^, that the said rules as so amended and as ,<!el out with iiotilicalions in 
the schedule shall, subject to the provihion.s of that Act, have the foKo law 
with a view to establishing the lesponMbilitie.s, lialnlities, lights and iniinunities 
attaching to earners under bills of lading ; 

And whereas it is expedient that like pre, vision should be made in Mritush 
India; It is hereby enacted as follows:— 

1. (1) This Act may be called The Cauriaoe 
S hort title and extent. Qp QoODS BY Sea Act, 102.“;. 

(2) It extends to the whole of Btilisli India. 

2. Subject to the provisions of this Act, the utles ,set out in the schedule 
(heieinafter refen ed to as “the rules”) shall have 
Application of rules effect in relation to and in connection with the cai- 
riage of goods by sea in ships carrying goods from any poit m IlntLsh India to 
any other port whether in or outside British India. 

Absolute wananty of sea 3. There shall not he implied iii nu) contract 
worthiness not to be implied for the carriage of goods by sea to which the niles 
iti contracts to which rules apply any absolute undeitaking by the rairier of the 
goods to provide a seaworthy ship. 

4. Every bill of lading, or similar document oi title, issued in liiitish India 
which contains or is evidence of any contract to which 
the rules apply, shall contain an express statement 
that It is to have effect subject to the piovisions of 
the said rules as applied by this Act. 

5. Arliclc VI of the Rules .shall, in i elation to— 
(a) the carnage of goods Ijy sea in s.iiling 
ships carrying goods from any port in Briti.sh India to 
any other port whether m oi outside IJiitish India, 
and 

(b) the carriage of goods by sea in ships carrying goods from a poit in 
British India notifieds m this behalf in the 3[0^«a/ Gauiicl hy the 3( Central' 
Government] to a port in Ceylon specified in the said notification, 
have effect as though the said Article referred to goods of any class instead of 
to particular goods and as tliough the proviso to the second paragraph of the 
said Article were omitted. 

6. Where under the custom of any trade the weight of any bulk cargo in- 
c T. 1 serted in the bill of lading is a weight ascertained 
and stf Aiticle HI m“rda^ accepted by a third party other than the carrier or 

tion to bulk cargoes. shippei and the fact that the weight is so ascer- 

tained or accepted is stated m the bill of lading, then, 


Statement as to applica- 
tion of Rules to be included 
in bills of lading. 


Modification of Article 
VI of Rules in relation to 
goods earned in sailing 
ships and by prescribed 
routes. 


Leg^ Ref. 

1 For Statement of Objects and Reasons, 
see Gasette of India, 192S, Ft. V, p. 37 
and for report of the joint committee, sec 


ibid , p 205 

* For such noUficalioii, see Gasrtte of 
India, 1925, Ft I, p. 950. 

^ Substituted by Order in Council, 1937. 
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notwithstanding anything in the rules, the bill of lading shall not be deem- 
ed to be prima facie evidence against the carrier of the receipt of goods of the 
weight so inserted in the bill of lading, and the accuracy thereof at the time of 
shipment shall not be deemed to have been guaranteed by the shipper. 

7 (1) Nothing in this Act shall affect the operation of sections four 

hundred and forty-six to four hundred and fifty. 
Saving and operation inclusive, five hundred and two, and five hundred 

and three of the Merchant Shipping Act, 1894, as amended by any subsequent 
enactments, or the, operation of any other enactment for the time being in force 
limiting the liability of the owners of seagoing vessels. 

(2) The rules shall not by virtue of this Act apply to any contract for 
the carriage of goods by sea before such dayi, not being earlier than the first 
day of January, 192^, as the 3 [Central Government] may, by notification 
in the ^[Official Gcusetie], appoint, nor to any bill of lading or similar document 
of title issued, whether before or after such day as aforesaid, in pursuance of 
any such contract as aforesaid. 

SCHEDULE. 

RULES RELATING TO THE BILLS OF LADING.'^ 

ARTICLE I. 

Definitions. 

In these lulcs the following expressions haie the meanings hereby assigned to them 
respectively that is to say— 

(o) “Carrier” includes the owner oi the charlerei who enters into a contract of 
■cairiage with a shipper; 

(b) “Contract of cainage” applies only to contracts of carnage covered by a bill of 
ladmg or any similar document of title, in so far as such document i elates to the carnage 
of goods by sea, including any hill of ladmg or of any similar document as aforesaid, issued 
under or pursuant to a charterparty fiom the moment at which such bill of lading or similar 
document of title regulates the relations between rarriei and a holder of the same; 

(c) “Goods” includes goods, wares, meidiandtscs , and ai tides of every kind whatso- 
ever, except live animals and cargo which by the contract of cainage is stated as being 
earned on deck and is so carried , 

(d) “Ship” means any vessel used for the carnage of goods by sea, 

{e) “Carnage of goods” covers the penod from the time when the goods are loaded 
on to the time when thev are discharged from the ship 
ARTICLE II 
Risks 

Subject to the piovbions ol \rticlc Vf, under every contract of carnage of goods by 
sea the carrier, in relation to the loading, handling, stow'age, carnage custody, care and dis- 
charge of such goods, shall be subject to the responsibilities and liabilities, and entitled to 
the lights and immunities hereinafter set forth 

ARTICLE 111 

Responsibilities and Ll\btuties . 

1 The cainei shall be bound, before and at the beginning of the voyage, to exercise 
due diligence to— 

(a) Make the ship seaworthy, 

(h) Properly man, equip, and supply the ship, 

( c) Make the holds, refrigerating and cool chambers, and all other parts of the ship m 
which goods are earned, fit and safe for their reception, carnage and preservation 

2 Subject to the provisions of Article IV, the earner shall properly and carefully 
load, handle , stow , carry , keep, care for and discharge the goods earned 

3 After receiving the goods into his charge, the carrier, or the master or agent of the 
rairiei, shall, on demand of the shipper, issue to the shipper a bill of lading showing among 
other things— 

(o) The leading marks necess'ary for identification of the goods as the same are fur- 
nished m wnling by the shipper before the loading of such goods starts, provided such marks 
are stamped or otherwise shown clearly upon the goods if uncovered, or on the cases or 
covermgs in which such goods are contained, in sudh a manner as should ordinarily remain 
legible until the end of the voyage, 

(b) Either the number of packages or pieces, or the quantity, or weight, as the case 
may 'be, as furnished in writing by the shipper; 


Leg Ref. India, 1925, Pt. I, p 9S0 

1 For notification apiioinling such day as 2 Substituted by Order in Council, 1937. 
the 1st of January, IS^. see Gazette of 



2^8 


The Civil CorjitT Manual (Imperial Acts). 


it) The appaitiil omci and conditi<jn oi the jioods: 

Provided lhat no cainer, master or agent of the earner, shall be bound to slate or 
show in the bill of iad'iig any marks, number, tiuantity, or weight which he has reasonable 
grounds for suspecting not accurately to repicsent the goods actually received, or whicii he 
has had no reasonable means of checking. i 

4 Such a bill of lading shall be prma facte evidence of the receipt by the cainct of 
the goods as therein described m accoi dance with paragraph 3 (u), (b) and (c). 

5. The shipper shall be deemed to have guaranteed to the canur the accuiarv at the 
time of shipment of the maiks, number, quantity and weight, as furnished by him, and the 
shipper shall mdemnify tlic carrier against all loss, damages and expenses arising or result- 
ing from maccuiacies m such particulars The right ol the carries to such indemnity shall 
in no way limit his responsibility and liability umlci the contract of caiuagc to any pet son 
other than the shipper. 

6. Unless notice of loss or damage and the gencial natme ol such loss ttr flamagc 
be given in writing to the carriei oi Ins .agent at the port of discharge befoie oi at the 
time of the remov^ of the goods into the custody of the person entitled to dehvety Iheicor 
under the contract of carnage, or, if the loss oi damage be nut appaient, w'lfhni three dajs, 
such removal shall be pn7m fatic evidence of the deluery liy the r.iniei of the goods as 
desciibed in the bill of lading * 

The notice in writing need not be given if the stale of the goods has at the time of 
their receipt been the subject ol joint survey or inspection. 

In any event the earner and the ship shall be discharged fiom all liability in lespect 
of loss or damage unless suit is biought within one year alter deliveiy of the goods or the 
date when the goods should have been delivered 

In the case of any actual or appiehcndcd loss oi damage the eaniei and the leieivei 
shall e[ive all reasonable lacilities to each other for inspecting and tallying the goods. 

7. Alter the goods or loaded the bill of lading to be issued hv the carrier, m.istei or 
agent of the earner, to the shippei shall, il tlie shippei so demands, lie a “.shipped" bill of 
lading, provided that if the shippei shall have previously taken up any document of title to 
such goods, he shall surrender the same as against llic issue of the ‘Miiiqied” bill of lading, 
but at the option of the carrier, such document of title may be noted at the poit of ship- 
ment hy the earner, master or agent with the name or names of the shiii or ships upon wlm-li 
the goods have been shipped and the dale or dates of shipment, and when so noted llie same 
shall for the purpose of this Article be deemed to constitute a “.shipiicd” lull ut lading 

8 Any clause, covenant or agreement m a contiact of a cairiagc ri'lleving the earner 
Ol the ship from liability for loss or damage to or m connexion with goods aiismg fiom 
negligence, fault oi failure m the duties and obligations provided m this Aiticlc oi losseumg 
such Lability otherwise than as provided in these lulcs, shall bo null and void and of no 
effect. 

A benefit of msuiance or similar clause shall be deemed to lie a clause leln-viiig the 
carner from liability 


ARTICLE IV. 

Rights and Immunities, 

1. Ncithei the carnei nor the ship shall be liable foi loss or damage ausiiig oi 
resulting from unseaworthincss unless caused by want of duo diligence on the part of the 
canier to make the ship seaworthy, and to secure that the ship is properly manned, equipped 
and supplied, to make the holds, refrigerating and cool chambers and all othei parts of 
the ship m which goods arc carried fit and safe for their reception, cauiage and pi eservation 
in accordance with the provisions of paiagiaph 1 of Article III, 


Leg. Ref. 

1 Clause, “weight, contents and value un- 
known” in bill of lading— Effect of 62 
M.LJ. 736 

3 Failuie to bring the suit within time 
extinguishes the right 1931 Sind 124, 1932 
Bom. 330. 

Notes. 

Sch. I, Art. Ill, Para 6; Construc- 
tion — Period of one year — If can be EXr 
tended —The period of one year fixed m 
para. 6, Art^ 3, Sch. I is to be construed 
strictly and is not to be allowed to be ex- 
tended by vague and indefinite arguments 
and pleas Where a ship leaves the port on 
a particular date, she must deemed to 
have_ dehvered the cargo to the consignees 
within the meaning of para. 6, Art. 3, and 
it is not open to the consignees to take ad- 


vantage of a survey, which has been unduly 
delayed in order to extend the period of 
time 1937 Sind 11. 

Port Trust — Ip Acent.s of Shu* Owners. 
--The Port Trii.st are not the agents of the 
ship-owners to hold identified and ascei lam- 
ed consignments indefinitely at the will of 
the consignees, so as to make llie sliip-cnvners 
liable for the loss caused to the conlgnments, 
although in paiticular ca.ses it may well be 
that they arc agents of the ship-owners for 
the hmited purpose of identifying and deli- 
vering the consignments mixed together 
1937 Sind 11. 

Removal’ — Meaning. — The word ‘re- 
moval’ in Para 6, Art 3, Sch. I, Carnage 
of Goods by Sea Act, means physical re- 
moval 1937 Sind 11 
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Whenever loss or damage had resulted from unseaworthiness, the burden of provmg 
the excrase of due diligence shall be on the earner or other person claimmg exemption 
under this section 

2. Neither the earner nor the ship shall be responsible for loss or damage arising or 
resultmg from— 

(o) act, neglect, or default of the master, mariner, pilot, or the servants of the 
cainer in the navigation or in the management of the ship; 

(b) fire, unless caused by the actual fault or pnvity of the carrier; 

(r) penis, dangers and accidents of the sea or other navigable waters, 

(d) act of Gk)d, 

(ej act of war , 

(/) act of public enemies, 

(i/) arrest or restraint of princes, rulers or people, oi seizure iindei legal process; 
(/i) quaianline restnction, 

(t) act or omission of the shipper or owner of the goods, his agent, or lepresentahve, 
(/) strikes or lodc-outs or stoppage, or restraint of labour from whatever cause, 
whether partial or general, 

(k) riots and civil commotions; 

(0 saving or attempting to save life or propertj' at sea, 

(m) wastage in bulk or weight or any other loss or damage arismg from inherent 
defect, quality, or vice of the goods, 

(m) msuffiaenej' of packing, 

(o) insufficiency or inadequacy of marks; 

(p) latent defects not discoverable by due diligence, 

(g) any other cause arising without the actual fault or pnvity of the carrier, or 
without the fault or neglect of the agents or servants of the carrier, but the burden of 
pi oof shall be on the person claimmg Sie benefit of this exception to, show that neither the 
actual fault oi pnvitj of the earner nor the fault or neglect of the agentsi or servants of 
the carrici contributed to the loss or damage. 

3. The shipper shall not be responsible for loss or damage sustained by the canier 
or the ship ansing or resulting from any cause without the act. fault or neglect of the 
shipper, his agents or his servants 

4 Any deviation m saving oi attempting to save life oi property at sea ett any 
reasonable deviation shall not be deemed to be an infringement or breach of these rules or of 
the contract of carnage and the carrier shall not be liable for any loss or damage resulting 
therefrom 

5 Neither the carrier nor the ship shall in any event be or become liable for any 
loss or damage to or in connexion with goods in an amount exceeding 100/ per package 
or unit, or the equw’alent of that sum in othei currency' unless the nature and value of such 
gooas have been declared by the shipper beford shipment and inserted in the bill of lading 

This declaration if embodied m the bill of lading shall be prma jacte evidence, but 
shall not be binding or conclusive on the carrier. 

By agreement between the carrier, master or agent of the earner and the shipper 
another maximum amount than that mentioned m this paragraph may be fixed, provided 
that such maximum shall not be less than the figure above named 

Neither the carrier nor the ship shall be responsible in any event for loss or damage 
to or m connexion with goods if the nature or value thereof has been knowingly mis-stated 
by the shipper in the bill of lading. 

6 (^ods of an inflammable, explosive or dangerous nature to the shipment whereof 
the earner, master or agent of the carrier, has not consented, with knowledge of their 
nature and character may at any time before discharge be landed at any place or destroyed 
or rendered innocuous by the carrici without compensation, and the shipper of such goods 
shall be liable for all damages and expenses directly or indirectly arismg out of or resulting 
from such shipment 

If any such goods shipped with such knowledge and consent shall become a danger to 
the ship or cargo, they may m like manner be landed at any place or destroyed or rendered 
innocuous by the earner without liability on the part of the earner except to general 
average, if any 

ARTiaE V 

Surrender of Rights and Immunities, and Increase! of RESPONsrBii.niEs and Liabiuties. 

A earner be at liberty to surrender m whole or in part all or any of his rights 
and immunities or to inciease any of his responsibilities and liabilities under the rules 
contained m any of these Articles, provided such surrender or increase shall be embodied 
m the bill of ladmg issued to the shipper. , . n 

The provisions of these rules shall not be applicable to chattetparties, but if bills 
of ladmg are issued in the case of a ship under a charterparty they shall comply with the 
terms of these rules. Nothing m these rules shall be held to porevent fhe insertion in. 
a bill of lading of any lawful provision regarding general average 
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VR'UCLE VI. 

Spiual Co3.mnoNt>. 

NutwitlistaiHhni^ IIil pr.JViMtjjis dL the picccdiiij; VrticliN <i oaitici, m.i>tCT ur .lycnt 
of the earner, and a shipper shall m regaid to au> particulai goods lu at hheity to eiitei mto 
any agi cement in any terms as tu the responsibility and liability of the lainer for snrh goods, 
and as to the lights and immunities ot the carrier in respect of goods, or his obligation 
as to seanorthincss, so far as this stipulation is not eontrar} to i»ubhc jiohej. oi the care 
ot diligence of his servants or agents in regatd lo the loading, handling, stowage, carnage, 
custody, caie, and dischaigc of Ihe goods earned by sea, piovicled that in thi'. case luj bill i £ 
lading has been or shall he issued and that the terms agreed shall be tinbodiid in a leccijit 
winch shall be a iion-ncgoliable document and shall be iiuiked such. 

Any agreement ,so entered into shall ha\e full legal ettect 

Provided that this Article shall not apply lo onluiary ('oninien. lal >liipii5i'iiK made m 
the ordinary course of trade, but only to oth^r shipinentsf ^\hele‘ Ibe chaiattcr oi conthtion 
of the property to be cained or the ciiciimslance.s, tcims anrl conditions iindci which the 
carnage is to be performed, aie such as leasonahh to jusiiu a '.juriai .igicemnit, 
ARTICLE Vn 

LlMlTAClONS OV 'IHL Amjl iTION OI' lUl Roi.iS 

Nothing herein contained shall lueicnl a rairici oi a shippei linni entning inlr 
any agreement stipulation, condition, icseivalion ot exemption as to the i espoiisiliility 
and liability of the cainer oi the ship for the loss or damage to oi m coinK',\ion with Ihc 
custody and caie and haiiJlnig of goods ]trioi to the loading on and siihsciinenl u, ihe 
discharge from the ship on which the goods aie caiiicd by sea. 

ARTICLE VIII. 

Limitation of rAABiin\ 

The piovision.s of these Utiles shall not allect the iiglils aiul oMigatioti, of the 
carrier under an.\ statute for the time being in lone iclaling to the limitation of tl/i 
liability of owners of sea-going vessels. 

ARTICLE l\ 

The monetary units mentioned m those Rules aie lo hi takni In Itc I'.nld value, 


THE CARRIERS ACT (IH OF 1865). 


Year, / No. 


1865 III 


Short title. 


The Carriers Act, 1865 


Effect of suhsoiincnt b-gislatiun 


Repealed in part b^ Act IX of 1890 
.Section 2 lepealed in pari by Act .X of 
1914. 

Repealed fas to earners by rail), by 
Act IV of 1879 

Amended by Act X of 1899, .S. 2 Amend- 
ed by Act XJII ol 1921 
Declared in foice— 

thioughout Biiti.sh India except .is re- 
gards the Scheduled liistiiels Act XV 
. of 1874, S 3, 

in the Sonthal Paiganas, Reg, III of 1872, 
S. 3as amended by Keg III of 1899, 

in the Upper P*urina (except the Shan 
States), Act XI n o f 1808. S. 4 


Prefatory Note: Dej-iniiion \nd kinds ok CAwuhRB — A earner is one who imdii- 
takes the transportation of persons oi mnvcahlc piopcrty, and the aiitlii)ritie.s, lioth ele- 
mentary and judicial, recoamizc two kinds of classes of i.iiiicts, 'I'b. , ‘in'vatc laiinrs’ 
and common carriers’ While a common caiuci has been defined as one wlio holds him- 
self out to the public to carry persons oi freight foi hire, the term did not, at Ihe eommon 
law, embrace a cainer of passengers, and is commonly eunfineil to carrieis of goods, 
as distinguished from common earners of passcngeis. (See the deluiition in S. 2.) A 
piivate earner is one who, without being engaged m such huMiiess as a public employ - 
ment, undertakes to deliver goods in a particular case for hire oi reward. A common 
«rriei diffcis from a private .carrier in two important respects' (1) Tu respect of duly, 
he being obliged by law to undertake the charge of transportation, winch no other i)er.soii, 
without a special agreement is (2) In respect of iisk, the formir king regarded by the 
law' as an insurer, the latter, bemg liable like ordinary’ bailees 

APFJ^iLny OF Law of BAiLwams -(1) To Cariuaoe ok Goous.-TIie rules of 
liability applicable to private carriers of goods are those whidh are in geneial applicable 
to ordinary bailees, and the few a^' to common carrieis of goods is a branch f)f the law 
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covenng the 3vrbject of bailments. That is, the earner of goods is a bailee,^ and, wide 
from any considerations of public policy whidh affect the liability of a carrier conduct- 
ing a public employtnent his duties and liabilities are in general thoK of an Quinary 
Tiaiiee; but these considerations of public policy have led to the recognition by the Courts, 
from an early penod in the history of the common law, of rules respecting the duty of 
the common carrier as to serving the public, and as to liability for goods entrusted to 
his care which do not apply to private carriers of goods. 

(2) To Cabriage of Passengers.— A earner of passengers is not, as to the ^rson 
of the passenger, ’a bailee, and in this respect the law of carriers of passengers is not 
a part of the subject of bailments; but inasmuch as those who hold themselves out as 
prosecuting the busmess of carrying passengers for hire are legarded as undertaking a 
public duty, they are properly classed in this respect with public carriers of goods, and 
It is proper to treat them under the general fading of “Carriers". Moreover public 
earners of passengers are deemed common carriers as to the baggage accepted by them 
for transportation as a part of the business of transporting passengers 

Who are Common Carriers of Goods —A common carrier has been defined as 
"one who undertakes for hire or reward, to transport the goods of such as choose to 
■employ bm from place to place”. 

Rights and Liabilities of Common Carriers — “A common cainer must carry 
all goods that are tendered to him for carp^ing without insisting upon an unreasonable 
condition, provided they are of the description which he professes to carry, {Gartm v. 
Bristol and Exetey Railway, (1861) 1 B. and S. 162, Great Western Railway, v. Sutton, 
1868 L.R 4 H L 226], he has accommodation for the goods [Jackson v. Ro^rs, 
(1863) 2 Show 327], and reasonable payment of their carriage is offered [Wyld v Pick- 
ford, (1841) 8 Mec and W. 443 ; 58 R R 775], and the sender is ready and willing 
to pay it (Bullen and Leake, 3rd Ed. , p. 277) ; and also provided that iiie goods are 
brought neither too late for the journey by which they are to go [sec Ptekford v. 
Grand Junction Railway, (1844) 12 Mec. and W. 766]; nor loo long a time before 
the journey is to begin [hine v. Cotton, (1701) 1 Raym. (Ld.); at p. 652; see Great 
Western Railway v. Bunch, (1888) 13 App Cas. 31], But the earner may apparently 
refuse to lake goods which will subject him to exceptional danger [Edwards v. Sherrat, 
(1801) 1 East 604, per Hale, C. J. ; Morse v. Slue; (1672) 1 Vent 238], Unless other- 
wise agreed, he must deliver within a reasonable time, having regard to the circumstances 
of the case [Taylor v. Great Northern Railway, (1866) L R 1 C P 385; Hales v London 
and North-Western Railway, (1863) 4 B, and S 661] and by the route which he profes- 
ses to be his route [Foster v. G, W Ry , (1904) 2 KB. 306, distinguishing Mallet v. 
G. E Ry., (1899) 1 Q B 309, see Ency of Laws of England, Vol. II, p. 580]. A 
carrier is liable for injury arising from negligence m the execution of his contract to 
carry, unless he has cftectively stipulated that he shall be free from such liability. If 
the contract is one which deprives the passenger of the benefit of a duty or care which 
he IS prima facie entitled to expect that the Railway Company has accepted, the latter 
must dischaige the burden of pro\mg that the passenger assented to the special terms imposed 
This he may show to have been done either in person oi through the agency of anothei 
Such agency w'lll be held to have been established when he is shown to have authorised 
antecedently or by way of ratification the making of the contract under circumstances in 
which he must 'be taken to have left eveiything to his agent. In such a case, it is suffi- 
cient to piove that he has been content to accept the risk of allowing terms to be made 
without taking the trouble to learn what was being agreed to In such cases the Rail- 
way Company may mfer his intention from his conduct Where, therefore a passenger 
who IS to be cairied upon speaal conditions at a reduced fare has allowed terms to be 
made for him by an agent the presumption is that the passenger was content to accept 
the risk without enquinng what the terms agreed upon by his agent were. 19 C.W.N. 
90S (P.C ) ; see also 54 Cal. 430. 


THE CARRIERS ACT (III OF 1865) i 

[14th February, 1865. 

.In Act relating to the rights and liabilities of Common Carriers. 
Whereas it is expedient not only to enable common carriei s to limit their 
p .. liability for loss of or damage to pi operty delivered 

to them to be carried but also to declaie their liability 
for loss of 01 damage to such property occasioned by the negligence or criminal 
acts of themselves, their servants or agents; It is enacted as follows: — 


t Leg. Ref. 

1 For , Statement of Objects and Reasons 
of the Bill which was passed into law as 
Act III of 1865, see Gasette of India Extra- 
■ordmary, dated 1st August, 1864, and for 
1-31 


Proceedings relating to the Bill, see ibid , 
Supplement, p 497, and ibid , 1865 , pp 51 , 
64 and 65 

The Act has been declared to be in force 
in ()ie whole of British India, except as 



242 


The Civil Coi-rt i'^ANUAL (Imperial Acts). 


Leg Kef. 

regards the Scheduled Idstricts, b} tne 
Laws Local Extent Act {XV of 1874), S 3. 

It has been applied to Uppci Buima gene- 
rally (except the Shan States) bj the Burma 
Laws Act (Xin of 1898), Bur. Code, 
Vol. I. but its application to hill-tiibcs ui a 
hill tract 13 laired by the fvadim Hill Tubes 
Regulation (I of 189S), Bur. Code, Vol 1; 
and to Chins in the Cliiii Hills by the Chin 
Hills Regulation (V of 18%), Bur C«ido, 
A-ol I It has been applie<l to the Santhal 
Parganas, by the Santhal Parganas Settle- 
ment Regulaton (III of 1872), S'. 31, as 
amended by the Santlial Parganas Justice 
and Laws Regulation (III of 1899), B. .tiicl 
0. Code, Vol. I 

It has been dedaxed, by notification undet 
S 3 (ti) of the Scheduled Districts Act 
'XIV of 1874), to be in foice in the follow - 
iiig Scheduled Distiicts, namely.— 

Smdh 

West Jalpaiguti, the Wcstcin Hills of 
Darjiling, the Darjiling Tarai and_ the 
Damson Sub-division of the DaijiUng 
District 

The Districts of Haaanbagh, Lohardaga 
(now the Ranchi District, see Calcutta 
Gascile, 1899, Pt I, p 44) ; and Manbhum , 
and Pargana Dhalbhum and the Kolhan m 
the District of Singbhum 
The Porahat Estate iii the Distiict of Smg- 
bhum 

Kutnaon and Gaihwal 

The Scheduled portion of the Miiaaput 
District 

Jaunsar Bawar 

The Districts of Hazaia, Peshawar, Kohat, 
Bannu, Dera Ismail Khan and Dcra 
Ghazi Khan {Porimxs of the DiUricts 
of Hazara, Bannu, Dera Ismail Khan and 
Dera Ghazt Khm and the Districts of 
Peshawar and Kaliat now form the North- 
West Frontier Province, see Gazette of 
India, 1901. Pt I, p 857, and ibid , 1902, 
Pt I, p. 575; hut its application to that 
part of the Hazara Dutrict known as Upper 
Tanacaal is barred by the Hasara {Upper 
Tanawal) Regulation {II of 1900), Puni 

andN.~W Code) 

The Scheduled Districts of the Central 
Provinces 

The Scheduled Districts in Ganjam and 
Vizagapatam 
The District of Sylhet 
The rest of Assam (except the North 
Lushai HiUs) 

It has been declared, by notification titidpr 
S 3 (b) of the last-mentioned Act, not to 
be in force m the Schedule District of 
Lahaul— sec Gazette of India, 1886, Pt, I, 
p. 301. 

It has been extended, by notification trader 
S. S of the same Act, to the following 
Scheduled Districts, namely.— 

The Tarai of the Provmces of Agra 
Ajmer and Merwara 
It has been repealed as to earners by raj 
by the IndiM Railways Act (IV of 1879). 
For the Indian Railways Act now in force, 
see the Indian Railways Act (DC of 1890) . 


See CiUi'ttr of India, 1880, l»t f, 


Ditto 1881, I't I, 

Ditto 1881, Pt. J, 

Ditto 1W7, Pt T, 

Ditto 1876, in I, 

Ditto 1878, Pt. I, 

Ditto 1878. Pt. I, 


Ditto 1886, in I. 

Ditto 1879, Pt. I, 

Ditto 1898, Pt I, 

Ditto 1879, Pt. I, 

Ditto 1897, Pt. ], 


See Gazette of India, 1876, Pt. I, 
Ditto 1877, Pt I, 


P 672. 

P. 74. 

p. m. 

p. 1059 
p, 605. 

p. 383 
P. 382. 


p. 48 

p. 771 

p. 870. 
p. 631. 

p. 299 


p. SOS. 
p. 60S. 
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The Caseiers Act (III of 1865). 


Short title 


Interpretation clause. 


1. This Act may be cited as The Carriers Act, 
1865. 

2. In this Act, unless there be something re- 
pugnant m the subject or context— 

"common carriei denotes a person, other than the Government, engaged 
in the business of transporting for hire properly 
ommon carrier . place, by land or inland navigation, for 

all persons indiscriminately : 

l"person" includes any association or body of 
persons, whether incorporated or not. 

2 [=' ^ ^ 

3 No common carrier shall be liable for the loss of or damage to property 


Leg. Ref 

1 Cf definitioti m S. 3 (39) of the General 
Clauses Act (X of 1897) 

2 Repealed Act X of 1914 

Notes 

Sec 1; Act is not exhaustive The 
Liabiuty of the Common Cabriees is 
(■OVEENED BY THE ENGLISH COMMON LaW AS 
MODIFIED BY THE CARRIERS ACT.— A COlUmon 
earner is subject to two distinct classes of 
liability, the one as insurer, in which the 
element of default is absent, the other for 
losses, as he is under an obligation to carry 
safely, m which that element is present 
The (iamers Act modifies this by providing 
that the liability as insurer for goods not 
mentioned m the schedule may be limited by 
special contract where the loss is due to 
negligence. 38 C. 28, IS C.W N. 226. 

Act not affected by Contract Act,— 3 B. 
109, 18 C. 620 (P C ) , 20 I C 546=38 M. 
941=25 M.L.J. 162 

Who are Common Carriers.— Owners of 
sea-gomg merchant ships (26 C. 562) ; 
owners of steamships plying periodically (3 
M. 107) ; carriei by water generally (38 M. 
941) See also 2SU 400 

As to dutes of common earners under 
the Act, see 5l I. A 28=51 C. 304 (P.C.) 

Liability of Common Carrier —A com- 
mon carrier does not cease to fill that dia- 
racter if he enters mto a special contract 
limitmg his liability both under the Carriers 
Act and under the Indian Railways Act. 31 
I C 474=11 N.L R. 174. Carrier is ordi- 
narily the agent of the buyer not only to take 
delivery but also to assent to appropriation. 
12 I C 662 A common earner m India 
IS liable as an msurer He is responsible 
for safety of goods entrusted to him except 
when loss or injury arises from act 
of God or King's enemies. But this lia- 
bility may be vaned by contract 29 I. C. 
260=21 C L.J 565 In India carriers by 
sea do not get the benefit of the Act. 4) 
B. 52^33 I C. 536. Garners by sea for 
hire are common carriers though the Gar- 
ners Act of 1865 does not apply to them. 
38 M 941 The dutes and liabilities of a 
common earner are governed m India by the 
pnnaples of the English Gammon Law on 
the subject except where liiey have been 
departed from the Carriers Act, or Ijy the 


Railways Act. (Ibid ) Wheie the bill of 
lading contained the clause “At shippers 
nsk with opton of carrying on deck,” and 
the goods (betel leaves) went bad for want 
of ventilation, heldj that the earner was not 
liable in damages, bemg exempted by the 
special clause. 30 I C. 939 (1) . Stipula- 
tions exempting the carrier from liability 
will be held to limit his liability as msurer 
and not his liability for negh^ce unless 
negligence is expressly included, I. C. 
37=6 S.L.R 103 (32 M 9, Foil.). The 
burden of proving absence of negligence is 
on the common carrier, loss or datnage bemg 
deemed pnma facie proof of negligence. 29 
I C. 260=21 ().L,J. 565 In a contract to 
cany a load from one place to another where 
no fixed loute is settled upon, the moie con- 
venient route may be followed though it is a 
longer one and carnage cost should be calcu- 
lated on the same. 11 1.C. 43 (Cal.). The 
defimtion of a “Common Carner” in S. 2 is 
framed without reference to the extent of 
his liability 31 I C. 474=11 N L.R 174. 
A earner in its general sense means a person 
or company which undertakes to transport 
the goods of another person from one place 
to another for hire ^ M L J 553 Where 
goods have to be carried with the aid of diffe- 
rent agencies to arrive at the destination, the 
carner with whom the contract is made at 
one end is, in the absence of a contract limi- 
ting his liability to his own transport system, 
liable for loss or destruction of the goods be- 
yond his own system or in consequence of 
act done by or default of persons other thM 
his own servant. (Ibid.) See also 54 Cal 
430=1927 Cal. 394. 

Sec. 2 — ^A licensee of a ferry is a com- 
mon earner. 50 I.C 562. “Indiscrimi- 
nately," meamng of See 51 C. 304=51 I. 
A. 28 (P.C.). 

Secs 3 and 4 — The liability for loss or 
damage is not defeated by the fact that the 
goods delivered as luggage are in fact mer- 
chandise. 41 Cal. 80 Liability for loss of 
goods in case of through booking by steamer 
and rail. See 11 C.W.N. 1076; on this 
section, see also 44 C. 419; 13 P.R. 1^6. 
Early Anglo-Indian Legislation extended to 
India the pnnaple embodied in the Carriers 
Act (1830) (11 Geo. IV and I Wm. IV c. 
68) . See Statement of Objects and Reasons. 
See also 38 C. 28; 10 C, 166 (F B.); 13 



244 


The Civil Court Manual (Imperial AfTs). 


delivered to liim to be cairied exceeding in value one 
Carriers not to be liable hundred rupees and of the description contained in 
lbwcLlun<fr«frTc« the schedule to this Act, unless the pci son delivering 
in value, unless delivered as such property to be cained or some person duly 
such. authorized m that behalf, shall have expi essly declared 

to such carrier or his agent the value and description 

thereof.i 

For carrying such pro- 4. Every such carrier may require payiiienl for 
perty, payment may be the risk undertaken in carrying properly exceeding in 
required at rales fixed by value one hundred rupees and of the description 
carrier. aforesaid, at such rate ol charge as he may fix . 

Provided that, to entitle such carrier to payment at a rate higher than his 
ordinary rale of chaigc, he shall have caused lobe 
exhibited in the place where he carries on the busi* 
ness of receiving pi operty to be carried, notice of the Iiighei late of charge 
required, printed oi written m English and m the vernacular language nt the 
country wherein he carries on such business. 

5. In case of the loss or damage to properly exceeding in value one 

hundred rupees and of the de.scriplifm afoiesaid 
The person entitled to re- delivered to such earner to be carried, when the 
cover in respect of property yaiyg clescnption thereof shall have been do- 
irav« ir^plr/oM” claredand pament shall have bem miuirol m 
carnage. maiiiici piovidcd for by this Act, the person entitled 

to recover in respect of such los.s oi damage shall 
also be entitled to recover any money actually paid to such canier in considera- 
tion of such risk as aforesaid. 

6. The liability of any common carrier for the loss of or damage to any 

property deliveied to him to be carried, not being of 
In respect of what pro- the description contained in the Scheilulc to tins Act 
deemed to be limitcci oi affected by any 
Ltice^SrrSsIwth^Jrtain public notice; but any such carrier, not being the 
exceptions, may limit liabi- owner of a railroad or tramroad constructed under 
lityby special contract the provisions of Act XXII of 18632 (to provide jor 
taking land jor works of public utility to he coHsIruc- 


Leg. Ref. 

^ The carliei sections extended to India 
the principle embodied in the Garners Act, 
1830 (11 Geo IV and I Wm. IV, c. 68). 
See Statement of Objects and Reasons quot- 
ed mpra 

- See now the Land Acquisition Act (1 
oi 1894), S. 2 

Notes. 

CL.R 342; 40 C. 716; 17 B 417; 17 C. 39; 
19 C. 538; 18 C. 620 (P.C.) 

Secs 6 to 8 — ^A carrier is liable for in- 
jury aiising from negligence in the execu- 
tion of his contract to carry unless he has 
effectively stipulated that he shall be free 
from such liability 19 C.W.N, 905=31 I. 
C. 684 (P.C,), Nature of negligence for 
which ownei of railroad or tram-road liable. 
See 11 M.L.J. 156. Unless there is a con- 
tract to tht contrary, the consignor cannot 
hold the company with whom he did not 
contract, liable for the loss, when all that is 
complained of, is non-feasance, 34 M.L.J. 
553^5 I.C, 485. Where there is an agree- 
ment between two companies cmistituting one 
as the agent of the other and both are work- 


ing foi joint benefit, either Coinpiiiiy may be 
sued. (Ibid.) (}(jod.s consigned to a Rail- 
way Company for carriage weie, during 
transmission, destroyed by a ^eviic cyclone 
field, ui a suit for value of the goods that the 
company was not liable. 38 I.C. 702=25 
C L J 37 Wlien an exlraorduiaiy cause 
co-operating with the negligence of a person 
produces injury to some other person, the 
ucgligcnt person is not liable. {Ibid.) Lia- 
bility of railway in case of loss of goods by 
fire caused by erroneous descnption of goods. 
.'Tec 3 B. 120; 3 B. 109; 5 B. 371; 13 P.R. 
1866, 28 M. 400; 17 M. 445; II C.W.N. 
1076 Burden of proof as to negligence. 24 
C 786,1 C.W.N. 200;26C.398 ;24C. 786. 
A contract of carriage by a .shipping com- 
pany IS at an end when it delivers the goods 
to the Port Commissioners. 41 Cal. 703= 
25 I C, 885. Whether the goods are to be 
delivered to the consignee at his house or at 
the termination of the journey depends on 
agreement and on the usual course of busi- 
ness. 44 I.C 401=20 Bom.L.R, 591. It 
is the duty of the consignee to ascertain when 
the goods will arrive and to be ready to take 
delivery. 41 Cal 703. At’ the time of deli- 
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ted by private persons or Companies, and for regulating the constmction and use 
of works on land so taken) may, by special contract, signed by the 'owner of 
such property so delivered as last aforesaid or by some person duly authonzed 
in that behalf by such owner, limit his liability in respect of the same. 

7. ^The liability of the owner of any railroad or tramroad constructed 
under the provisions of the said Act XXIT of 1863, for 
the loss or damage to any property delivered to him 
to be carried, not being of the description contained 
in the Schedule to this Act, shall not be deemed to 
be limited or affected by any special contract, but 
the owner of such railroad or tramroad shall be 
liable for the loss of or damage to property delivered 
to him to be carried only when such loss or damage 

shall have been caused by negligence or a criminal act on his part or on that 
of his agents or servants. 

8. Nothwithstanding anything hereinbefore contained, every common 

carrier shall be liable to the owner for loss of or 


T.iability of owner of rail- 
road or, tramroad construct- 
ed under Act XXII of 1863, 
not limited by special con- 
tract. In what case owner 
of railroad or tramroad 
answerable for loss or 
damage. 


Common earner liable for 
loss bt damage caused b|> 
neglect or fraud of himself 
01 Ills agent 


damage to any propeity delivered to such carrier to 
be carried where such loss or damage shall have 
arisen from the ‘*'1 criminal act of the carrier or 
any of his agents or servants ®[and shall also be liable 


Leg Ref. 

1 Section 7|, (so far as it relates to rail- 
wa|>’s), has been repealed by the Indian Rail- 
ways Act (IX of 1890), Ch VII, S 72 

2 The words “negligence or” were omitted 
and the words within biackets at the end 
the section were add'ed by Act XI 11 of 1921, 
S 2 (1) 

Notes. 

very, a Railway Company is not bound to 
give after reweighmg a certificate of short- 
age Refusal on the part of the consignee to 
take dcliveiy in consequence of the refusal to 
gi\e a certificate is sufficient to throw the 
lo,ss arising from deterioration of the goods 
on the consignee 45 I. C 933=22 C W N 
902 The act of the Company in scndinig 
out notice of arrival andl issuing a delivery 
order to a person, whom they bam fide be- 
lieved to be the person entitled to the goods 
was not an act for which they could be made 
liable 41 Cal 703 Notice of suit and lia- 
bility for loss, before suit see 8 C L J 
192;41Ind Cas 919, Waiver of notice, 38 
C SO. Where freight is paid in advance for 
the cainage of goods by sea to a shipowmer, 
he gets It absolutely and the shipper of goods 
cannot recover it 44 Mad. 145=40 M L J 
57 A clause in a contract of carnage 
agreeing to hold the carriers indemnified from 
and against all claims which may be insured 
against them nevertheless is governed by S'. 
8 and does not relieve the carriers of liability 
arising from the negligence of their servants 
It is not a separate contract of indemnity but 
part of the contract of carnage. 38 Cal. 
28 Where by a special contract, a Steamer 
Company, common carriers, were exempted 
from liability for any loss or damage, unless 
It arose from their negligence or criminal 
act of their servants or agenlts, the loss of 
goods is pnma jac^e evidence of -negligence 
and' burden is on them to prove that loss must 


have been occasioned otherwise than by the 
negligence or criminal act of themselves, 
their seivants or agents 40 Cal 716=19 
I C 245=17 C W N 633 Where, by an 
ariangcmcnt with Railway Company, goods 
dclncrcd to it weie to be transported by a 
Steamship Company and the goods were des- 
troyed on board a steamer, held that, although 
there was .no contract between it and the 
plaintiff, the Steamship Company was never- 
theless liable as a common earner for the 
loss 47 Cal. 6=23 C W N. 998 

Brrx OF L\D[Nr. —Special rlause against 
liability— Shipper cannot sue 62 T.C. 709 
=30 M L T 18 (H C ) 

Secs 8 and 9 — The Act makes a com- 
mon earner liable to the owner of the goods 
as such, though not as insurer 47 Cal. 6. 
But see 60 Cal 879 The loss oi dam^e to 
the goods is firma facie proof of negligence 
and under S 9 the buiden of proof as to 
the absence of negligence is thrown upon the 
common carrier 41 Cal 80 The onus 
of proving negligence of the carrier is not 
upon the plaintiff. Ibid Contract cx- 
oneiating cairier from liability for negli- 
gence of .servants invalid. 59 C. 472=1932 
C 344 

Carrier’s LiABri-iTY —The licence igrantcd 
to a lighterman required him to give the 
benefit of his services to all perso.ns who may 
require them, subject to his having reason- 
able ground for refusal. He entered into 
contracts for the carnage of goods with a 
steamship and gave an indemnity for safe 
carnage, but he was not prevented from cn- 
leniiig into other contracts; Held, that the 
licensee was a common earner and, where he 
does not carry safely, he is liable for the loss 
on the footing that he is an insurer of the 
goods The owner of the goods can sue him 
and it is no answer to say that there is no 
privity of contract between him and the 
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to the owner i‘oj loss or dainnse lo an> such i»rf>|»tTt\. <tllior Ilian jiroiicrty to 
which the piovisions of i-ocUun 3 apply and in respat u\ ulnch Iht doclarntiou 
required hy that saliun has intt Urn made, wlieie siu'h loss or da.naqe has 
arisen i'loni tlio niRhucnce <if the earner or anj of his aj;enis oi servants | 

9. (n any suit Uoufihl as^ainst a common eaiiier lor ihe loss, dania^e 

or non-dclivciy of tjdods eiitiiisled ti* liiui for f’ar- 
Plaintiffs, m suits fot loss, riayc. it shall not he noressai) for ihe idainliH' to 
damape, oi nnii-cicluery, nrovc that such loss, daiiiai;/' (/r iMn-deliveij 
not required to prove Tiepli- negligence (;r i riiniiial a' t ot llu‘ canior, 

ccnce ot criminal act. 

^ his servants or agents 

10. No stilt .shall be instiliited against a common rarner foi the toss of, or 

of Io« ov '■'JV'l- 1“. mtmstol lo l.ini for .aino;,,.. 

to be ^\en i\itliin notice m willing of the If ss or tnjui\ has iiet-n guen 
months, tti him before the instiiution ot the soil .iiid uitlnn 

six months of the time when the los.s or injut} fust mine to the knowledge of 
the plaintiff, 

’ll. The ^fProvinnal (Iovernmcnl| may, hy nofiruation in (he ’[Oiiieiid 
Gazette, I add to the list of ailnb-s I'ontruned in the 
Power to Prounml (loi- Schedule to this Act, and the Sdiednh shall, on Ihe 
SrSli nfdilieatmn, Ir deemed to Itave 

been aiinaided aci'oidingly. 

Suni)f'/r 


Gold and silver coin. 

Gold and siUcr in a maiuifact\m*d or tm- 
manufactuicd stale 

Piccioiis stones and pearls. 

Jewellery 

Time-pieces of any description. 

Trinkets. 

hills and hiindics. 

Currency notes of the Goiernment of ftidia, 
or notes of any Banks, ur securities for 
payment of money,, Kntglisli oi Foieign. 

Stamps and stamped paper 

Maps, prints, anH works of ait. 

Writings, 

Title-idcc(I.s. 

Cfold 01 silver plate or plated ailiiles 

Glass, 

China 

Silk in a manuf.ietuierl oi iiiim;ii)ur.i<imeil 
state and wbeflier i\i ought up oi luil 
wioiight up with otliir materials. 

Shawls and lace. 


Clollis .iiw! Iis.iics I i''l)inide:ed with llie 
ineoimis metals oi ot v.liicli su<b iiu'l.ds 
foini ]i<iit 

Ailicles of won', <boji\ ni „iiiil.i|aooil. 
"(/'kit iMitt<'ij .t'ld cill .11(11 Ic iiiadt of 
mailile 
(mu s 

(loiemmciif se/uiitu's 

( hniini 

C/jial 

Music, //r, S,uitl.il Wood oil, anti ttlliei 
essenlial mis nsid' ui tlie piep.u.dioii ol iP 
m othei pet I limes, 

Afusical .iiitl MKiililie insli mm nls 
J'k atlici s 

Nairolic pifiuu.itioiis ol lump, 

(’iiule IntlM-nibin i , 
laili, j.ide sttiiie and .unhei 
Gotit OIK hand ot ( looroix'ii.iiitlaM 
( irii‘nia(oeia]iIi (dins aiiif .'iiniai.iliis 
yaliii Molii.i KImI.ii 1 


Leg, Ref 

' Sec 10 — S' 10 was .ulded by the Indian 
Gainers Act (X of 1800) S 2' The oiigi- 
iial section ivas lepealcd by the Inilian R.iil- 
ways Act (IX ttf IK9(1) Th.it saleni niii 
as follows — 

“Nothim; m this 'Xd sli.d! afTeel the pioii- 
sion cont, lined in I Ik mnlli, Imtli, anil ele- 
venth section, s of Act XVIIl of lS'i4 (icl.it- 
ing to Railways in India V. 

' Section 11 was added hy Act XflJ 
of 1921, S, 3. 

2 Substituted hy Oidei in Council, 1937. 
® Added by Notification No. 5299 tlatcd 
14lh October. 1922 .See Cttccllc ol [ndm, 
1922, Pt. I, p. 1235. 

Notes 

carrier. 60 Cal. 879^37 C.W.N. 559=193.3 


C.il 7.15. Iiinntes III ;;oi,ds 'I In oti'di hook- 
ing of gooils Neelmme' ( hiiis ol piool 
Xhni-le.isjin' e and lei.sleasaiiec 17 t'al 6. 
Goods «leli\eied lo Sloaniship Co I aiiM'i’ 
hy Railwai ('oiutii ires |.os‘ dmtmi tiaii.it in 
lailway -I.i.'ihilily o) .Sle.tmslnp (‘o. liiiiden 
fil pioof. .54 Cal, 4.11) .11 ( .W.N. .158 
Sec 10 —In oidii lo inaiiitani a suit toi 
ihm.iges fin .shod delueij .ig.iiiist ,i 
eonimoii eainei, a notiee, ot I'laim 

undei .S' 10 must hd given, even lliougli 
th" ranuT lame to know ol the rlaiin tiHuiiih’ 
within si\ months’ lime ami had no (Itllleiilli 
In tiaciug the goods. 41 l.('. 919~^C I. !, 
29f, 38 C .50. The essential of a good 
iiotue under S, 10 is that it slunild reach thi* 
pens'in who is lialile to make good the loss; 
.54 Cal. 4i0=31 C.W.N. 358 1927 C. 39 (. 
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The Caste Disabilities Removal Act (XXI of 1850). 

THE CASTE DISABILITIES REMOVAL ACT (XXI OF 1850). 

Effect of subsequent legislation Short title given by Act XIV of 1827. 

Declared in force— throughout British India except as regards the Scheduled Dis- 
tricts Act Xy of 1874, S. 3, in the Sonthal Parganas, Reg. Ill of 1872, S 3. as 
amended by Reg III of 1899, S. 3 

Prefatory Note, — “When Warien Hastings became the Govcinor of Bengal, one of 
his first acts was to lay down a plan for the administration of civil justice in the interior of 
Bengal With respect to avil rights, Warren Hastings’ plan of 1772 directed by his 
twenty-third rule, that “in all suits regarding marriage, inheritance and caste and other 
religious usage and institutions, the laws of the Koran with lespect to Mahomedans, and 
those of Shaster with respect to Gentus (Hindus) shall be invariably adhered to’’, 
Moulvies or Brahmins were directed to attend the Courts for the puiposc of expounding 
the law and giving assistance in framing the decrees The prinaple laid down by the 
above rule of Warren Hastings was lecognised and confirmed by the code of regulations 
issued by the Government of Bmgal m 1780, as also by the British Pailiamcnt m 1881 
by the provision contained in S. 18 of 21 Geo. Ill, c 70, Enactments to the same effect 
have been introduced into numerous subsequent English and Indian enactments, A 
Bengal regulation of 1832 (VTf of 1832), whilst rc-enacting the rules of Warren Has- 
tings which had been embodied in previous regulations qualified their apphcation by a 
provision which attracted little attention at that time, but afterwards became the subject 
nf considerable discussion It declared that these rules are intended and shall be held 
to apply to such person as bona fide professes those leligions at the time of the applicalioi; 
of the law to Ihc case, and were designed for the ptotcction of the rights of such persons, 
not for the deprivation of the rights of others. Where, therefore, in any civil suit the 
paities to such suits may be of different persuasion, wheic one party shall be of Ae Hindu 
and the other of the Mahomedan persuasion, or where one or more of the parties to 
such_ suit shall not be either of the Mahomedan or Hindu persuasion the laws of those 
leligions shall not be permitted to operate to deprive such party or parties of any pro- 
perty to which, but for the operation of such laws they would have been entitled. In 
all such cases ihe decision shall be governed by the principles of justice and equity, and 
this provision shall not be considered as justifying the introduction oF llic English or 
any foreign law or the application to such cases of any rules not sanctioned bv fliose 
principles. In the year 1850 the Governmcnl of India passed the law (XXT of 1850) 
of which the object was to extend the principle of this regulation throughout the terii- 
tories subject to the Government of the East India Company This Act, which was 
at the time of its passing, known as the Lex Loci Act, excited considciable opposition 
among orthodox Hindus as unduly favounng converts and has been criticised from the 
Hindu point of view with respect to its opertion on tjhle guardianship of children in a case 
where one of two parents had been converted from Hinduism to Mahomedan ism Tt 
will have been observed that Warren Hastings’ nile and the enactment based upon it applv 
to Hindus and Mahomedans, Theie are, of course, many natives of India who aic neither 
Hindus nor Mahomedans, such as the Portuguese and ^imcnian Christians, the parsisi, 
the Sikhs, the Jains, the Buddhists of Burma and elsewhere and the Jews The tendency 
of the Courts or the legislature has been to apply to these classes the spirit of Warren 
Hastings’ rule and to leave them in the enjoyment of family law', except so far as the'- 
have shown a disposition to place themselves under English Law ” {See Ilbert’s Govern- 
ment of India, 2n(L Ed., 1907, pp 323 , 329 ) Tins Act was originally known as the Lex 
Loci Act, and is c\en now geneially cited under the same designation. The title is, hlou- 
■ever, a misnomer It was properly applied to the other provisions which were subsequently 
dropped. {See the evidence of Mr Cameron before the Select Committee of the House 
■of Lords in 1852; Ilbert’s Government of India, 2nd Ed., 1907, p. 328 Note.) 

THE CASTE DISABILITIES REMOVAL ACT (XXI OF 1850.) i 

[inA April, J850 

An Act for extending the principle of section 9, Regulation VII, 1832, of the 
Bengal Code throughout the Territories subject to the Government of the 
East India Company, 

Leg_ Ref. Pai ganas by the Santhal Parganas Settlement 

> Short title, “The Caste Disabilities Re- Regulation (III of 1872), S. 3, as amended 

moval Act, 1850 ” See the Indian Short by the Santhal Parganas Laws and Justice 

Titles Act. 1897 (XIV of 1897) . Regulation, 1899 (III of 1899), B & 0. 

This Act has been declared to be in force Code, Vol. I. 
in the whole of British India, except as re- It has been declared, by notification under 

gards the Scheduled Districts, by Laws S 3 (a) of the Scheduled Districts Act, 1874 

f.ncal Extent Act, 1874 (XV of 1874), S. 3 (XIV of 1874), to be in force m the follow- 
It has been dedaied in force in the Santhal mg Scheduled Districts, namely— 
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The Civil Court Manual (Imperial An?). 


Whereas it is enacted bj section 9, Regulaiion VIl, 1832, of the llcngal 
Preamble "‘whether in any civil suit the parties to 

such suit may be of diiTcrent persuasions, when one 
party shall be of the Hindu and the other of the Muhamadan pei suasion, or 


L«g. Kef, 

SittcUi 

West Jalpaig 111 1 

The Districts of Haraiibagh, Dohardaga 
(now the Ranchi Distiict, see Calcutta 
Gazette, 1899, Pt I, p 44) ; and Manbhiim : 
and Pargana^ Dhalbhum and the Kolhan in 
District of Singbhiim 

The Scheduled portion of the Miizapui Dis- 
trict 

Jaunsar Bawar 

The Distiicts of Pcshawai, TJazaia, Kohal, 
Banu, Dcia Ismail Khan and Dcia Ghaii 
Khan (Portiom of the Dislrich of Haza 
ia, Bannu, Dera Ismil Kim and Dcra 
Ghaci Khan and the Districts of PcsJia- 
zaar and Kolhtt, noi; fotm the Narth-fVest 
Fmttter Province, see Gazette of India, 
1901, Pt I, p 857, atid ibid. , 1902, Pf. T, 

P 575; but its application has been honed 
III that part of the Harara District kwwi 
tie Uppci Tanaml, by the Hazaia (Uppei 
Tanawal) Regulation (11 of 1900) V 3, 
Punjab atid N rW Code) 

The District of Lahaul 
The Scheduled Districts of the Cential Pio- 
vinces 

The Scheduled Districts in Ganjam and 
Vizagapatam 
Cooig 

The District of S^lhct 

The rest of Assam (except the Kortih Lushai 
Hills) 

The Poiahat Estate in the Singbhum Dis- 
trict 

It has been extended, by notification under 
S 5 of the last-mentioncd Act, to the follow - 
mg Scheduled Districts, namely — 

Upper Burma generally (except the Sliau 
States) 

Kirmoan and Gailmal 
The Tarai and the Province of Agia 
1 Bengal Regulation Act VTI of 1832 was 
repealed by the Bengal Civil Courts Act (VI 
of 1871) which was repealed bj Act XII of 
1887 

Notes 

This Act is not retrospective. 4 A.L J. 
365 As to effect of conversion before this 
Act on rights of inheritance, see 21 M L.J. 
645=15 C W.N. 545=35 A. 356 (P.C ) 
Scope of Act. —S ee 23 M. 171 ; 1 Bom. 559: 
32 Cal 871 Regulation VII of 1832 ox Act 
XXI of 1850 held to be applicable to the Pro- 
vince of Oudh from the date of annexation 
at the earliest, that is the yeai 1856 4 0 

W N. 1243; 1928 Oudh 138 
Object of the Act -19 W.R. 367 (406) ; 
construction of this Act (ibid ) ; conflict to 
be avoided in constiuing Act 77 P.R 1W7' 
11 A. 100, 

Application of Act —Act applies to all 
cases of ex-communication from caste— Cause 


Sw 6Vi7/. ,// //ali.i; iHSd, I'l. I, p. o72 
Ditl. 1M81, I>t T. p. 74 ‘ 


r»UI.. I8KI. I’t. I. p. 504. 

Itiito 1.S79. Pt, 1, p 383. 

Sn (7.1 rf/i- .«/ I/idiii, 1897 Pt, T, p. 382. 


iJilln 

1886, 

Pt. 

I. 

M 

48. 

Ditto 

1886. 

Pt 

I, 

I> 

301 

Ditto 

1879, 

Pt, 

I. 

P‘ 

771. 

Ditto 

1898, 

Pt. 

1, 

P- 

870. 

Ditto 

1879. 

Pt 

I, 

P. 

747. 

Ditto 

1879, 

Pi 

I 

P. 

(j31. 

Ditto 

]8W7, 

i't 

1. 

P 

2'8). 

Ditto 

1897, 

Pt. 

r. 

!'• 

1059. 


Sit. Giioi'ite (if India, 1808, i't. I, p, 89 and 
Ditto 1800, Pt 1, i>. 98 

Su- Gazette of India, 1876, Pt 1, p, 606. 

Ditto 1876. IM I, p 505 


of cx-communicalion 'hcnig mimalvrial. 2 
N.-W P. +16; ex -communication of Hindu 
widow foi unchastily causes no forfcUuie of 
rights 1 B. 559 , 32 C. 871; 19 W.R. 367 
(379) Application of Act to heirs of con- 
vert. .9«21P.[..R. 1903 ; 32 C. 871; 11 A. 
100; 57 I, A 313=60 M.L.J. 275 (P C.); 
1935 Oudh 301. 

Act applie.s only for the benefit of the 
person who changes his religion. In other 
woids, when once a person has changed 
his religion and changed his personal law, 
that law will govern the rights of succession 
of his children ' 160 I.C. 48=1936 A.L.). 
488=1936 A.W R. 198=1936 All. 202. 

Effect of the Act.— A ct XXI of ISSOi 
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where one or more of the parties to the suit shall not be either of the Muham- 
madan or Hindu persuasions, the laws of those religions shall not be permitted 
to operate to deprive such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled ; and whereas it will be 
beneficial to extend the principle of that enactment throughout the territories 
subject to the Government of the East India Company ; It is enacted as 
follows 


1. So much of any law or usage now in force within the territories 
subject to the Government of the East India Company 
as inflicts on any person forfeiture of rights or pro- 
perty, or may be held in any way to impair or affect 
any right of inheritance, by reason of his or her re- 
nouncing, or having been excluded from the com- 
munion of, any religion, or being deprived of caste,, 
shall cease to be enforced as law in the Courts of the East India Company,, 
and in the Courts established by Royal Charter within the said territories 


Law or usage which in- 
flicts forfeiture of, or 
affects, rights on change of 
religion or loss of ca'ste to 
cease to be enforced. 


Notes. 

secures after apostasy the same rights to 
individuals in property as they enjoyed be- 
fore apostasy 31 I C 476=98 P R 1915 
Section 1 merelj removes the personal dis- 
ability of the pel son who has changed his 
leligion from euforcmg his rights which he 
possessed prior to the change. It does not 
lay down that if any ancestor of the pro- 
positus in any degree of ascent has changed 
his religion the Act would apply in detei- 
mming the status of an heir to such a pro- 
positus The removal of the penalty wnich 
the preamble bears out is clearly intended 
for the benefit of the party who has in- 
curred the penalty and not for others. The 
Act has no application to a case where the 
claimant of rights either of one class or of 
the other has neither renounced nor has 
been excluded from the communion of anj 
religion or been deprived of caste 4 
OWN 1243=1928 0. 138 Degradation 
by apostasy does not dissolve marriage 
among Hindus 9 M. 466 (470) ; 18 C. 
264; 17 M 235; 23 M 171; 25 B. 644; 49 
P R. 1907 , 4 B 330 ; 4 M. 243 ; 8 M. 169; 
2 N -W P 300, as to restitution of con- 
jugal nghts, see 8 A 78 Hindu widow 
re-marrying after conversion— Effect on her 
nghts of inhentance 23 M L J. 81; 19 C 
289 ; 35 A. 466 Act does not affect usage 
of Hindu temple or other rehgious institu- 
tion. 13 M 293; 13 I A. 105; 11 M I A 
405 Loss of caste does not mvolve loss 
of right of guardianship 167 P.L.R. 1901; 
1 A 549, 14 M.I.A. 309 ; 28 A. 233; oi 
right to gi\e Hindu sou in adoption 25 B. 
551 

Sec. 1 —A convert or outcaste from 
Hindu religion retains his right of inherit- 
ance whether the right accrues before or 
after the conversion to another lehgion or 
exclusion from caste 3 Pat 152. Courts 
m India should refuse to interfere with the 
automony of caste, t e , with the decisions 
ot caste panchayats provided they are not 
opposed to natural justice 23 I C. 301= 
12 A L J 552 Caste panchayats deal with 
1-32 


families as units, 23 I. C 301=12 A.L J, 
552 The effect of S 9 of the Ben^ 
Regulation (VII of 1832) and of Act XXI 
of 1850 which extended the principles of the 
Regulation to the whole of British India is- 
virtually to set aside the piovisions of Hindu 
Law which penalise the renunciation of reli- 
gion or exclusion from caste by enforcing 
forfeiture of the property of the converts 
33 A 356=38 LA. 87=15 C W N 545= 
21 M L J 845 (P.C.) A Hmdu who was 
joint in estate with his son became a convert 
to Mahomedanism in 1845 and died in 1851, 
his son having predeceased him. Held, that 
the convert's son who remained Hmdu did 
not acquire any enforceable right to his 
fathei’s shaie in the joint family propertj’ 
which he could either assert in himself or 
transmit to his heirs foi enforcement in a 
British Court of Justice, (/bid ) Con- 
version by a Hindu wife to Mahomedanism 
—Right of succession See 21 L W 415 
at 431 A Hindu son is entitled to inherit 
the property pf his father who was convert- 
ed to Mahomedanism. See 27 I.C. 357= 
8 S L R 155 (11 A 100, Foil.) ; 38 I A. 
87, 23 M 171; 21 C 697, Ref,; 1927 M. 
72 Conversion of one member of Hindu 
family— Coparcenary right of— Survivoi- 

ship put an end to 26 L.W 361=1927 M. 
883=105 I C. 206 As to burden of pi oof, 
27 I.C. 357. 

The Caste Disabilities Removal Act has 
abrogated the rule of Mahomedan Law by 
which a non-Muslim is excluded from suc- 
cession to a Muslim. 1 Lah. 376 When a 
convert to Christianity leaves descendants 
behmd him, they cannot, as reversioners 
claim the estate of a deceased Hindu, as the 
piovisioii for removal of disabilities under 
the above Act applies only to the apostate 
and does not extend to his descendants. 40 
M 1118 (11 A. 100. diss. from). See also 
98 I C 867=24 L.W. 675=1926 M.W.N. 
952 A convert’s son must be put in the 
position in which he would have been, if his 
faffier had not changed his religion. ^ I.C 
357=8 SLR 155 The fact of the vendees 
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Appointment of cenJ>u 
officers 


THE INDIAN CENSUS ACT (X OP 1929). 

Prefatory Wote.-~“Tho c-hju't of this Art is to provide foi the tnkitn* of a census 
in 1931. It reprodures ‘vilb the inccssaiy verbal aUeratkins, the provision rif the India n 
Census Act, 1920 (IV ot 1921) )'— {.SVtr/em’wI of Ohjeds nmi li’rVfow.) 

[ Isf r ictober, W29, 

Jii Acl to provide for certain matters in connedion t.nlh llir lukuif} of the Census. 

Whereas it has been deiermmed to take a cen<It^ hI Hi ilish fiidja during 
the year 1931, and it is expedient to provide lor ceilain niatiers in auuiertion 
with the taking of such ceustis ; It is hereliy enacted as follows:- 
Short title and extent. ,, 1- (1) Th.i, Ac m.i, l.c c.-illnl Trir Im„ax 

Census Act. 1929. 

(2) It extends to the whole ul Hnlish indiu inrluding Hiiti.sh llalu- 
chistan and the Sontlial Paiganas 

. , , 2. (n The (f’rovinria! (Joveninient I may 

cenj.us- gpp^,jjj, g,jy person to take, oi aid ni. oi stijieivisc the 
talcing of, the cen.sus within any .‘»{»ecilied local area. 

(2) Persons so aiipointcd shall be called censii.s-ottifcis 

(3) The IProvincial Goveiiimcnl| may dclfgate to smli autiiuiity, as it 
thinks fit, the power of appointing census-officers wliuh is coiifened by this 
section. 

3. (1) A declaration in wiiting, signed by any offit it aiilhon.sed !iy the 
Proof of appointment of [ I'ruvilicial (lovcrnmciil | in this behalf, that any 
ccnbus'otficers and their person ha.s been duly appointed ns een.su.s-ollicei fiii 
status as public servants any local aiea shall l»e eonclti.sive pioof of such 
appointment. 

(2) All census-officers shall he deemed to In; public seivaniH utthiii llie 
meaning of the Indian Venal Code. 

, 4. (1) (u) Rvery oideer 111 cotniuaiu! of any 

Discharge of duties of body of men belonging to I lis iVl.'nestt ’s naval, null- 

Service or of any ves.sel of wni, 

(b) every person (except a pilot or harhoui-niastei ) having cliaigr or 
control of a vessel; 

(c) every person in charge of a lunatic asylum, ho'^pital, woiKhouse, 
prison, reformatory or lock-up or any public, charitable, iciigioii.s or cdiKaiioiial 
institution ; 

(d) every keeper, secretary or manager of any .vwiii, hold, bo, -u ding- 
house, lodging-house, emigration depot or club ; and 

(e) every occupant of immovable piopeity who has at tlu* time oi the 
yaking of the census not less than twenty persons living on oi in siidi property, 
and eyery manager ui ufficei of a railway or other corumorcial or industrial 
establishment who has at such time not less than ten por.sons cm ployed undei 
him, shall, if so required by the District Magistrate or by such offiicei as the 
[Provincial Government] may appoint in this behalf, pcrfoim such of the duties 
of a census-officer in iclation to the persons who at the lime of the taking of the 
census are undei his command or charge, or are inmates of hi.s house or piesent 
on or in such immovable property or aie employed under him, as such Magis- 
trate or officer may, by written order, direct. 

(2) All the provisions of this Act relating to census- officer.^ shall apply, 
so far as they can be made applicable, to all pcr.soiis while performing such 
duties under this section, and any person refusing or neglecting to perform any 

Notes. very to him of his share, under the Removal 

being Christians did not deprive them of of Caste Disabilities Acl, The cffiTt is not 
their rights of succession to the vendors who to enlarge the convert’s interest in any pro- 
heing Christians were converted to Islam, 1 perty or to get rid of any condition or rcs- 
Lah. 376. Apostasy from Hinduism does tiiclion to which it was origin^ly sdiject. 
not entitle a member of a Malabar tarwad 44 M. 891=41 M.LJ, 243 fF.B.y 
to claim partition of the property and deli- 
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duty which he is directed under this section to perform shall be deemed to have 
committed an offence under section 187 of the Indian Penal Code. 

5. (1) The District Magistrate, or such officer as the [Provincial Govern- 

ment] may appoint in this behalf for any local area, 
Power of District Maps- -written older, which shall have effect 

pwsons°t<^ive'^ass'istancr° throughout the limits of his district or of such local 
area, as the case may be, call upon— 

(o) all owners and occupiers of land, tenure-holders, farmers, assignees 
of land-revenue and lessees of fisheries under the Burma Fisheries Act, 1905, 
or the Upper Burma Land and Revenue Regulation, 1889, or their agents, 

(5) all village-officers and servants in estates as defined in the Madras 
Proprietary Estates’ Village Service Act, 1894, and 

(c) all members of panchayats appointed under the Village Chaukidan 
Act, 1870, or the Sylhet and Cachar Rural Police Regulation, 188d, or members 
of union boards established under the Bengal Village Self-Government Act, 
1919, all ghatwals, Unit-tahsildars and members of a panchayat appointed under 
the Bihar and Orissa Village Administration Act, 1922, all members of village- 
authorities constituted under the Assam Local Self-Government Act, 1915, or 
the Assam Rural Self-Government Act, 1926, and all village-headmen in the 
Kumaun Division of the United Provinces, to give such assistance as he needs 
towards the taking of a census of the persons who are at the time of the taking 
of the census on the lands of such owners, occupiers, holders, farmers and 
assignees, or within the limits of such fisheries or in the villages or other areas 
for which such village-officers and servants, panchayats, union boards, village- 
authorities, ghatwals, Unit-tahsildars or village-headmen arc appointed, as the 
case may be. 

(2) Such order shall specify the nature of the assistance required, and 
such owners, occupieis, holders, farmeis, assignee.s and lessees, or their agents, 
and such village-officers and servants, the members of such panchayats, union 
boards and village-authorities, and such ghatwals, Unit-tahsildars and village- 
headmen shall be bound to obey it. 

6. Every census-officer may ask all such questions of all peisons within 

the limits ot the local area for which he is appointed 
Asking of questions by Ijy instructions issued in this behalf by the 
census o cer. [Provincial Government] and published in the Official 

Gazette, he may be directed to ask. 

, 7. Every person of whom any question is asked 

Obligation to answer under the last foregoing section shall be legally bound 
ques ions answer such question to the best of his knowledge, 

or belief ; 

Provided that no person shall be bound lo state the name of any female 
member of his household, and no woman shall be bound lo state the name of 
her husband or deceased husband or of any other person whose name she is 
forbidden by custom to mention. 

8. Every person occupying any house, enclosure, vessel or other place shall 
allow census-officers such access thereto as they may 
Occupier to allow access, require for the purposes of the census, and as, having 
and permit affiaing of num- 

able, and shall allow them to paint on or affix to the 
place such letters, marks or numbers as may be necessary for the purpose of 
the census. 

. 9- (i) Subject to such orders as the [Provincial 

Occupier or manager to Government] may issue in this behalf, any census- 
filUpschedole. officer may leave, or cause to be left- 

(o) at any dwelling-house within the local area for which he is appointed 
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(&) with any niauagei or olficcr of any cornniercial or industriaj 
establishment who has at the lime of the taking of the census not less than ten 
persons employed under him, 

a schedule for the purpose of its being filled up by the occupic-r of such house 
or of any specified part thereof, or by such manager or ofiiccr with such parti- 
culars as the [Provincial Government] may direct regarding the inmates of such 
house or part, or the person employed under such manager or officei at the time 
of the taking of census, as the case may be. 

(2) When any such schedule has been so left, the occupiei of the house 
or part to which it relates, or the manager or officer with whom it is left, 
shall fill it up, or cause it to be filled up to the best of his knowledge or belief, 
so' far as regards the inmates of such house oi part, or the persons employed 
under him at the time aforesaid, as the case may be, and shall .sign hi.s name 
thereto, and, when so required, shall deliver the schedule so filled up and signed 
to the census-officer or to such personas the census-officer may direct. 

Penalties. 10 in any of the following case.s, namely : ■ 

(o) it a census-officer or a person lawfully required to give as-^istance to- 
wards the taking of a census refuses or neglects to use reasonable diligence in 
performing any duty imposed upon him or in obeying any order issued to him 
in accordance with this Act or with any rule duly mailc tlieteunder, 

(b) if a census-officer intentionally puts any offensive or inipropet ques- 
tion or knowingly makes any false return, or, without the previous .sanction of 
the [Central Government] or the {Provincial Government |, disclose.s any 
information which he has received by means of oi for the pnipdse.s of a ccnsti.s 
return, 

(c) if any person* refuses to answer to the be.sl of hi.s knowledge or 
belief any question asked of him by a census-officer which he is legally bound by 
section 7 so to answer, 

{d) if any person occupying any house, enclosure, vessel or olliei ]>lace 
refuses to allow a census-officer such icasonablc access theicto as lie is rcquiied 
by section 8 to allow, 

(e) if any person removes, obliterates, alters or injures before the 31.st 
day of March, 1931, any letters, mark.s or numbers which have been jiamted or 
affixed for the purposes of the census, 

(/) if any occupier of a dwelling-house or part thereof or any pi'rson 
with whom a schedule is left under section 9 knowingly and without .suiiicient 
cause fails to comply with the provisions of section 9, or makes any false lefurn 
under that section, he shall be punishable with fine which may extend to fifty 
rupees. 

11. (Ij The Government may, by notification 
Junsiiiction in proiecu- in the Official Gazette, declare beforejwliat classes of 
tmos. Magistrates prosecutions under this Act may be 

instituted. 

(2) Unless and until a notification is published under sub-section (1) 
all prosecutions under this Act shall, in the towns of Calcutta, Madras and 
Bombay, be instituted before a Presidency Magistrate, and el.sewheie, be foie 
the Distiict Magistrate. 

(3) No prosecution under this Act shall be instituted except with the 
previous sanction of the [Provincial Govcrnmenl], or of some officer authorised 
by the [Provincial Government] in this behalf. 

12. No person shall have a right to inspect any book, register or record 
- made by a census-officer in the discharge of his duty 

open” “X schedule delivered under section 

sible ia evidence in certain " notwithstanding anything to the contrary m 
proceedings, the Indian Evidence Act, 1872, no entry in any such 

book, register, record or schedule shall be admissible 
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as evidence in any civil proceeding or any proceeding under Chapter XII or 
Chapter XXXVl of the Code of Criminal Procedure, 1898. 

13. Notv/ithstanding anything in any enactment or rule with respect to 
the mode in which a census is to be taken in any 
Tmporary suspension of municipality, the municipal authority may, at the 
“d appointed for takmg of the census of British 

in municipalities. India during the year 1931, cause the census or the 

municipality to he taken wholly or in part by any 
method authorised by this Act. 


14. Notwithstanding anything in any enactment or rule, in regard to 
municipal, local, union or village funds, the i[Proviu- 
Power in regard to ex- ^lal Government] may direct that the whole or any 
pait of any expenses incurred foi anything done in 
accordance with this Act may be charged to any municipal, local, union or 
village fund constituted for, and on behalf of, the area within which such 
expenses were incurred. 


Power to make niles 


15. (1) The i[Cential Government] may 
make rules for carrying out the purposes of this Act. 


(2) In particular, and without prejudice to the generality of the fore- 
going power, the i[ Central Government] may make rules pioviding— - 


(a) for the appointment of census-officers and of persons to perform 
any of the duties of census-officers oi to give assistance towards the taking of a 
census, and for the general instructions to be issued to such officers or persons ; 


(b) for the enumerating of persons employed on railways and their 
families and of other classes of the population for whom it may be necessary or 
expedient to make special provision ; and 


(r) for the enumeration of persons travelling on the night when a census 
is taken. 


(3) The i[ Central Government] may, by general or special order, 
direct that all or any of the powers conferred upon him by this section 
may also be exercised by any i[ Provincial Government] with respect to the 
territories administered by it. 


THE CENTRAL BOARD OF REVENUE ACT (IV OF 1924) .2 


Year. 

No 

Short title. 

How repealed or otherwise afiected 
by legislation. 

1924 

Lilj 

The Central Board of Revenue 
Act, 1924 

Rep. in part by Act XII of 1927. 


An Act to provide foi the constitution of a Central Board of Revenue and to 
amend certain enactments for the purpose of conferring powers and 
imposing duties on the said Board. 

Whereas it is expedient to provide for the constitution of a Central 
Hoard of Revenue and to amend certain enactments for the purpose of confer- 
ring poweis and imposing duties on the said Board; it is hereby enacted as 
follows 

Short title and commence- 1. (1) This Act may by called The Central 
•went. Board OF Revenue Act, 1924. 

(2) It shall come into force on the first day of April, 1924. 

Leg Ref. see Gasette of India, 1924, Pt. V, p. .30; 

J Substituted by Order in Council, 1937 and for Report of the Select Committee, see 

2 For Statement of Objects and Reasons, tbtd , p 37. 
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2. As soon as ti?ny I/c dUc; iin* ct'mincna*mcnt of this Act, tlic l[('cntral 

Co.sMul.on ol CoMI “■’>^<1 

Board of Revenue ‘vcvcnui,'-, (onsistintf ot one oi inoie persons 

appomlcU by it, which shali be subject to the 
control of the JtCential Guveniment] in the exctcise ol .such powers 
and the performance of such duties as may lie entrusted to it by the ij Central 
Government j or by or undei any law. 

3. The l[Central Govcinmcnt] may make rule.sS for the juirpo.se of 
Procedure of the Board. Jugulating the transaction of business by tlie ('entral 

-Koard of Revenue, and every Older made or act done 

in accordance with such rules shall be divnicd to he the ordei or act as the 
case may be, of the Central Boaitl of Revenue. 

4. The enactments specified in the Schedule aielieiebj anieJifb-d to the 
Amendments of enact- extent and ni the maimer nientioiu d in the fouith 

cnluiun theieof : 

Provided that where Ihe power to make any appoiiiluu.nf, or i.ssue anv 

notification, order, .scheme or rule, or prescribe any lorni, i.s iian.stiuied bv the 
operation of this Act from any authority to the Ccntial I loaid ot Revenue or 
any other authonty, any such appointment, notification, oidci, silienie nile or 

form made, issued or prescribed by the fiist-mentioned aiilhorih bt’foic’ilie 
commencement of this Act shall continue in torce aiul be deemed to have lieen 
made, issued or prescribed by the Cential lloaicl of Revenue or .sin h other riutho- 
iity as the case may be, unless and until it is supeiseded by an appointment 

Boafd oraihoty. ■ il'‘ -I ' 'v lh« sS 


THE SCHEDULE. 
Enactments amenw-p. 
(See Section 4.) 


Year. 


No 


Short title 


Aiueiidmeiit'i. 


VIII 


The Sea Customs 
Act, 1878 


1. In section ()3~ 


SStS Tw!? f'i a.iMiiuled nridi-i the 

rllo? ? ^ ^ Revenue Art, l‘t21, uiid includes, in 
GeS nrn^^T' >vJ'irh tlirf.ovenior- 

0/ JSm ?r?ncf P “‘,'UficaUon in die to//? 

transfer from the t eiilral Boind of Keve- 
the r.ocal (Jovemment 
... ‘-“'"'■"".Cl m«, apipoint 

Gaf Uf' mcan.s in relation to a 
Government, the Local 
Lv iii r ^ notification is.sued 

oj Revenue, the Oaselte 

sabJituSnSv.- ““ t°ll»w„,g,oc.io,.,li.ril l« 


Leg Ref. 

1 Subsguted by Order in Council, 1937. 
For Notification constituting the Central 


Revenue, see General Rules and 
Orders, Vol. V, p. 612. 

® For such Rules, sec ibid. 
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Year. 


No. 


Short title. 


Ameiidmenls. 


1878 


VIII 


I The Sea Customs 
Act, 1878-(Co«<d). 


“6. The Governor-General in Council may appoint 
such persons as he thinks fit to 
; Appointment of be officers of Customs, and to 
Customs-officers, exercise the powers conferred, 
and perform the duties imposed 
by this Act on such officers 

3 For section 7 the following section shall be 
substituted, namely .— 

‘7. The Governor General in Council may dele- 
gate to any [Local Govem- 

Delegation of ment or to the Chief Customs- 
powers under sec- authority any poi\er conferred 
lion 6 upon him by section 6, and the 

Local Government or the Chief 
Customs-authority may delegate to any officer of Cus- 
tom any power so delegated to it ” 

4. In sections 11, 12 and 14, foi the words “The 
Local Goveinment or, if so authorised by the 
Local Government, the Chief Customs-authority" 
the words "The Chief Customs-authority" shall 
he substituted, and, m section 11, the woids “within 
the territories administered by it" shall be omitted. 

5. In section 23 for the woids “ The Local 
Government" the words “The Chief Customs- 
authority" .shall be substituted. 

6 In sections S3, 74, 76, 79, 85, 96, 116, 128, 133 
and 147, the word “local", wherever it occurs m the 
expression “local official Gazette" shall be omitted. 

7. In section 88, for the woids “the Local 
Government may from time to time direct" the 
words “the Chief Customs-authority may with the 
concurrence of the Local Government, direct^’’ 
shall be substituted 

8. In section 128, for the words “the Local' 
Government" the words "the Chief Customs-autho- 
rity” shall be substituted. 

9 In section 133, for the words “the Local 
Government, subject to the control of the Govcinor- 
General in Council", the words “the Chief Customs- 
authority" shall be substituted 

10. In section IBS, after the words "the Local 

I Government may", the words “with the previous sanc- 
tion of theGovernor-General in Council"EhaIl be inser- 
ted and for the words ‘ffiy its own officers" the words 
“by officers of Government” shall be substituted 

11. In section 157, for the words “The Local 
Goveinment” the words "The Governor-General in 
Council” shall be substituted. 

12. In section 188, for the words “the Local 
Government” in both places where they occur, the 
words “the Governor-General in Council" shall be 
substituted. 

13. In section 191, for the words 'The Local 
Government" the words "The Governor-General in 
Council” shall be substituted. 

14. After section 204 the following section shall 
be inserted, namely , , , . , - 

“205 Any notification published in the Gaseite 
of India by the Chief Customs 
Publication of authority under section 53, sec- 
notifications in tion 74, section 76, section 79,. 
local official Gaze- section 85, section 96, section 1 16, 
ttes, section 128, section 133 or section 

147 shall forthwith be re-publi- 
shed in the local official Gazette of each province to< 
which it relates " 
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The Indian Income- 
I tax Act, 1922 


j The Cotton Duties; {Repealed by.ht MI of /''AV.j 

! The Indian Saltl In section 2, foi the words “tho Local (lovern- 
Dntlc^ Act, 1908 ( ment” the words and "if so einptiwered 

I by theGoveinor General in Cotiticil the I.ocal Govern- 
I mentor the Central Hoard ol Revenue coii'-titutcd 
I under the Central Hoard of Ki v(‘nue Act, 1924, ’’ i,liall 
! be substituted. 

The Indian Copy- In sub-section (2) uf section 9. t^r the wokK 
right Act, 1914. “the Local Government” tlu w unis "the Chief 

Cnstom>*anthoiity’' shall he suhslituted. 

The Indian Income- L Ahei clause f4> ul -ectiun 2, the fidUiwing 
tax Act, 1922 rlause shall be inserted, namely • - 
I ’ “(4-A) ‘the ( enti-al Hoard ot Kevetiuc' means 

I the Ccnlial Boaid uf Re\ nine lomtitiitod uiifhi the 

i C'enlial Board of Rcveniii' \ct, l*L’t 

i 2 In section 5- 

I ; (i) in clause (n) of ■.nh-.artion (1), toi the 

' w'oids “a Board of Inland Keieinie” the woids “the 
' ; Ccntial Boaid of Revenue" ‘■hall he siilistituted, and 

i (/t) siib-.sectioii (2l -hall tie uniitlcd. 

I 1 S. In clauses (6) and HI) of '.eriinn 2, in siib- 

I section (5) ol section 5, in '■iih-sectioii ffi; oi section 
I 18, in sub-section (5j of >ectiuii !o, in siib-sectum (I) 

j oJ section S9, and m suh'SKlioii {.D of ''ection 64 lor 

I the woids “the Boaid ot Inland Uei nine" lh<‘ woid-i 

1 ■ “the (eiitial Board of Revemte’’ ,!mI 1 he siihsiitiited, 


THE CHARITABLE ENDOWMENTS ACT (VI OF 1890). i 

Year. No. .Short title. I I 'oiv rri„.,,le.l ulliei vii... .illu I...! 1„ 

I Hgi.sl.ition 


1890 VI The Chanlable Endowments Repealed in patl (ti- In Biiinia) hj Act 
Act, 1890. XIII of 1898 

iSs. (1), 1 (3) (i ), II, I.' amended liv ‘\tl 
I XXXViriof 1920. 

[Declared in foiee— 

, in the Sonthal l'ary,.iita-; Rig ill of 
1872, .S. .J, as , 11 . lender! by Re",. 1 1 1 of 
1899. 

I S 3 in Uppei llinina (lAccpt die 
I Shan States) An XIII of 1898, .s. 4. 

1 IS'HI. 

An Act to provide for the Vesting and Administraiion o/ Properly held ir 
I rust for charitable purposes. 

Whereas it is expedient to provide for the ve.stinjj atid adminihlialion 
■of property held iutiustfor charitable purposes; it is licrehy enacted as 
follows:— i 1 a 


Leg Ref. 

^ For Statement of Objects and Reasons, 
see Gazette qf India, 1889, Pt. V, p. 137; for 
Report of the Select Committee, see ibid., 
1890, p 6S; and for Proceedings in Council, 
see fJid 1889, Pt. VI. pp 117 and 190, and 
tbid., 1890, Pt. VI, p 37. 

Act has been declared in force in 
tJpper Burma (except the Shan States) by 


thoBmma Laws Act (.XIII uf 1892), Burma 
Code. 

The \ct has been ikclared in foice in the 
Sonthal Paiganas under S. 3 of the Sonthal 
Parganas Settlement Regulation (III of 
1872) as amended by the iionthal Parganas 
Justice and Laws Regulation (IT! of 1899), 
Bengal Code, Vol, 1. 
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S. 4] The Charitable Endowments Act (VI of 1890). 

Title, extent and com- 1. (1) This Act may be called The Charit- 
mencement. ABLE ENDOWMENTS Act, 1890. 

(2) It extends to the whole of British India, inclusive of i[* * *] 

British Baluchistan ; and 

(3) It shall come into force on the first day of October, 1890. 

2. In this Act “charitable purpose” includes relief of the poor, education, 

medical relief and the advancement of any other 
Defimtion. object of general public utility, but does not include a 

purpose which relates exclusively to religious teaching or worship. 

3. 2[(l) The Central Government may appoint an officer of the Govern- 

ment by the name of his office to be treasurer of 
Appointment and incor- charitable endowments for India, and the Government 
JhS.tableldlwS’’ ° of “y Province may appoint an officer of the Gov- 
ernment by the name of his office to be treasurer of 
charitable endowments for the Province.] 

(2) Such Treasurer shall, for the purposes of taking, holding and trans- 
ferring movable or immovable property under the authority of this Act, be a 
corporation sole by the name of the Treasurer of Charitable Endowments for 
s[ India or, as the case may be, the Piovince] and, as such Treasurer, shall have 
perpetual succession and a corporate seal, and may sue and be sued in his cor- 
porate name, 

8 [3- A. In the subsequent provisions of this Act “the appropriate Govern- 
, ment” means, as respects a charitable endowment, the 

pro;SGov.rleni’’S: of which do not extend beyond a single 

Province and are not objects to which the executive 
authority of the Central Government extends, the Government of the Province, 
and as respects any other charitable endowment the Central Governnienl.] 

4. (1) Where any property is held or is to be applied in trust for a 

charitable purpose, the s[ appropriate Government] 
in Trea^urer**”^ property j£ j^^y, on application made as hereinafter 

in reasu . mentioned, and subject to the other provisions of this 

section, order, by notification^ m the official Gazette, that the property be vested 
in the Treasurer of Charitable Endowments on such terms as to the application 
of the property or the income thereof as may be agreed on between the 
0 [appropriate Government] and the person or persons making the application, 
and the property shall ihcieupon so vest accordingly. 

(2) When any property has vested under this section in a Treasurer of 
'Charitable Endowments, he is entitled to all documents of title relating thereto. 

(3) 6[=i' =»• ^ ] 

(4) An order under this section vesting property in a Treasurer of 
'Charitable Endowments shall not require or be deemed to require him to 
administer the property, or impose or be deemed to impose upon him the duty 
.of a trustee with respect to the administration thereof. 

Leg Ref. (1) Bengal, se£ Beng, Stat. R. & 0., 

1 The -ftords “Uppei Burma, and” T.\erc Vol II. (2) Bombay, jee Bom. R. & 0., 
repealed by the Fifth Schedule of the Burma Vol. I (3) Madras, see Mad. R & 0., 
Laws Act (XIII of 1898), Burma Code Vol I (4) Punjab, see Punj. List of 
~ Substituted by Order in Council, 1937 Local R & 0. (S) The United Provinces 

Section 3-A inserted by Order in Coun- of Agra and Oudh, see U P List of Local 
cii, 1937 R- & 0,, Vol, I, Pt. I See also note under 

4 For notifications issued under this sec- S 7 (1). 

-tion in conjunction with S. S for— ® Omitted by Order in Council, 1937, 

1-33 
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5. (1) On application made as hereinatter mentioned, and with the con- 
currence of the person or persons making the appHca- 
Schemes for adimmstra- ilappiopnate (iovcinnicnt,] it it thinks fit 

tiie’TreaKr.'^ ^ ® scheme for the administration of any 

property which has been or is to be vested in the 
Treasurer of Charitable Endowments, and may in siichhchcine appoint, by name 
or office, a person or persons, not being or including such Treasurer, to adminis- 
ter the properly. 

(<i) On application made as hereinafter mentioned, and with the concur- 
rence of the person or persons making the application, the l|appiopriate 
Government] may, if it thinks fit, modify any scheme settled under this section 
or substitute another scheme in its stead. 


(3) A scheme settled, modified or siilistiUited undoi this .seetifui shall, 
subject to the other provisions of this section, come into opeiation on a day to 
be appointed by the i[appropriatc Govenunemj in this behalf, and shall 
remain in force so long as the property to which it relates eonliniies to be 
vested in the Treasurer of Charitable Endowments or nnlil it has lieen 
modified or another such scheme has been substituted in its stead. 

(4) Such a scheme, when it comes into operation, shall .supersede any 
decree or direction relating to the subject-matter thei eof in so far as sucli decree 
or direction is m any way repugnant thereto, and its validity shall not be 
questioned in any Court, nor shall any Court give, in contravention of the 
provisions of the scheme or in any way contrary ot in addition thereto, a tlecrcc 
or direction regarding the administiation of the property to which the scheme 
relates ; 

2 [Provided that nothing in this sub-section shall be const lued as pre- 
cluding a court from inquiring whether the Govcrnmeiu liy which a scheme was 
made was the appropriate Government.] 

(5) In the settlement of such a scheme effect shall be given to the wishes 
of the author of the trust so far as they can be ascertained, and, in the opinion 
■of the i[Provincial Government], effect can reasonably he given to them. 

(6) Where a scheme has been settled under this section foi the ad- 
ministration of property not already vested in the Tieamner of Chaiitablc 
Endowments, it shall not come into operation until the property has become so 
vested. 

Mode of applying for b. (1) The application tc'fericd to in the two 
vesting orders and schemes last foregoing sections must be made,-— 

(a) if the properly is already heldintiust fur a charitable pinpose, 
then by the person acting in the administration of the trust, or, wheie there are 
more persons than one so acting, then by those persons or a majority of them; 
and 


(fr) if the property is to be applied in tiust for such a purpose, then by 
the person or persons proposing so to apply it. 

(2) For the purposes of this section the executor or adininistratoi of a 
deceased trustee or property held in trust for a charitable purpose shall be 
deemed to be a person acting in the administration of the trust. 

7. s[* ^ *] 


Lee Ref. 

1 Substituted by Order m Council, 1937. 
» Proviso inserted by Order in Council, 


1937 

» Omitted hy Onlcr iu t/jundl, 1937, 
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8. (1) Subject to the provisions of this Act, a Treasurer of Charitable 
_ * * . . r n. Endowments shall not, as such Treasurer, act in the 

surer? trusteeship of Trea- administration of any trust whereof any of the pro- 
perty is for the time being vested in him under this 
Act. 


(2) Such Treasurer shall keep a separate account of each property for 
the time being so vested m so far as the property consists of securities for 
money, and shall apply the property or the income thereof in accordance with 
the provision made in that behalf in the vesting order under section 4 or in the 
scheme, if any, undei section 5, or in both those documents, 

(3) In the case of any property so vested other than securities for 
money, such treasurer shall, subject to any special order which he may receive 
fiom the authority by whose order the property became vested in him, permit 
the persons acting in the administration of the trust to have the possession, 
management and control of the propeity, and the application of the income 
thereof, as if the property had been vested in them. 


9. A Treasurer of Charitable Endowments shall cause to be published 

annually in the if Official Gazette,] at such time as 
Annual publication of list i[appropnate Government] may direct, a list of all 
Treasurer^ ^ properties for the time being vested in him under this 

Act and an abstract of all accounts kept by him under 
sub-section (2) of the last foregoing section. 

10. (1) A Treasurer of Charitable Endowments shall always be a sole 

. trustee and shall not, as such Treasurer, take or hold 

any property otherwise than under the provisions of 
aodpovversofT.«as«r«r. , hi, or subject to those provisions, tiausfe. any 

property vested in him except m obedience to a decree divesting him of the pro- 
perty, or m compliance with a diiection in that behalf issuing from the autho- 
rity by whose order the property became vested in him. 

(2) Such a direction may require the Treasurer to sell or otherwise dis- 
pose of any property vested in him, and, with the sanction of the authority 
issuing the direction, to invest the pioceeds of the sale or other disposal of the 
propeity in any such security for money as is 1 [specified in the direction] or m 
the purchase of immovable pioperty 

(3) When a Treasurer of Charitable Endowments is divested, by a direc- 
tion of the l [appropriate Government] under this section, of any pioperty, it 
shall vest in the person or persons acting in the administration theieof and be 
held by him or them on the same trusts as those on which it was held by such 
Treasurer. 


11. If the office held by an officer of the Government who has been 
appointed to be a Treasurer of Charitable Endow- 
Provision for continuance ments is abolished or its name is changed, the l fappro- 
artamconungendes^*^" Government] may appoint the same or another 

officer of the Government by the name of his office to 
be such Treasurer, and thereupon the holder of the latter office shall be deemed 
for the purposes of this Act to be the successor in office of the holder of the 
former office. 


Lee Ref. 

1 Substituted by Order in Council, 1937. 

Notes . 

Secs. 10 and 11 — ^Under S 10 the de- 
fendant has the option either to deposit 
money or to furnish security The Court 
can order him to do one of these two things 
but cannot speafy which he is to do. 69 
I.C. 6S8 The security furnished under 


S. 10 however relates to the expenditure 
actually incurred or hkely to be incurred by 
the plaintiff which is quite a different matter 
from the costs of the suit, The Court can- 
not direct payment of this expenditure other- 
wise than m accordance with ffiat section, 
and when secunly has 'been furnished the 
Court IS incompetent to order execution 
agamst the surety. {Ibtd.) 
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i[12. If by reason of aiij alteration of areas or by reason of the appoint- 
ment of a treasurer of chanlabie endowments for 
Transicr oT i *: or for any I’rovnice ft^r which such a treasurer 

ano7her°"^ trei'-.iiiu If) Ji^s not previously been appmnlcd or lor any other 
reason it appears to the t'ential Government that 
any pioperly vested in a treasurer of charitable cndorseinenlft should he vested 
in another such treasurer, that Government may direct that the propeiiy shall be 
so vested and thereupon it shall vest in that other treasurer aiul his successors 
as fully and effectually for the purposes of this Act as if it had been (uiginally 
vested in him under this Act.] 


13. (1) 2[* * *J 

(2) The 1 [appropriate Government] may make riiic.'i 1 1 insistent with this 
Act for — 


( 0 ) prescribing' tlie fees to be pahl to the Governrnciu m lespect of any 
properly vested under this Art m a Treasurer of Cliatilablc I'nidowineiits; 

(h) regulating the cases and raiide 111 which sclieines or an) modification 
thereof are to be published before they are settled or inadi* umicr s«‘t lion 5 ; 

(c) prescribing the forms m which accounts arc to be kept liy Treasurers 
of Charitable Endowments, and the mode in which such accoums ate to be 
audited ; and 


(d) generally, cairying into effect the purjioscs of this \ct. 

14. No suit shall be instituted against the ilOovvnl in ic'ijxci of any- 

thing done or purpui ling ti; be «loiie undot this Act, 
Indemniiy to Government respect of any alleged neglect tir omission to 

and treasurer. per term any duty devolving on the ( iovci niuent under 

this Act, or in respect of the exercise of, or the failuie to exercise, any jinwer 
conferred by this Act on the Government, nor .shall any suit bf in.stitutcd 
against a Treasurer of Chai liable Endowments except foi divesting him of pro- 
perty on the ground of its not being subject to a trust for a charitable inirposc, 
or for making him chargeable with or accountable fur the loss 01 misappiicatlon 
of any property vested in him, or the income thereof, wlieie the loss oi mis- 
application has been occasioned by or through Ins wilful neglect or default. 

15. Nothing m this Act shall be construed to impair the operation of sec- 

_ . ^ tion 111 of iheS Statute .'is, Geoige III, t‘h.ii)ter 155, 

r ^ enactment fm the time being in force, 

‘h'-' “''‘hc-rily of an A,lvocal,M ;"noul at a 
presidency to act with respect to any charitv, 01 of 
sections 8, 9, 10 and 11 of Act^ No. XVII of 1864 {an Jet hi cm.sututc an 
Office oj Official Trustee) respecting the vesting of i)ropcity in mist for a 
charitable purpose in an Official Trustee. 

16. B[ * * )” ■» I [ 


Leg. Hef. 

^ Substituted by Order m Council, 1937 
- Omitted by ihid 

3 The East India Company Act, 1813 
iColl SlaU. hid., Vol I) 

* The Olficial Trustees Act, 1864 {Genl 
Acts, Vol. I). 

® Section 16 was omitted by Act XXXVJJI 
of 1920, Sch I 

Notes. 

Sec. 14.“ The administration of the pro- 


pcity nf u lifisintal was vested m the Ttca- 
stircr of ('huntai)U' luidowmenls under S. 3 
of the Charitable ICndowmentK Act. Hence 
a suit could not be filed ayaiust the Secre- 
tary alone as reinescnfing the Committee, 
Sec 26 O.C Oudh 128. Suit for 

inopcity vcstcil m the Tiea.stiuT of Chari- 
table KiidowmcnUs-Setdoi alleged to have 
only life intere.st- -Suit based on a title 
paramount to the .seltlor.s -Maintainability, 
Sec 1926 Oudh 431. 



S. 3] The Charitable and Religious Trusts Act (XIV of 1920). 261 


THE CHARITABLE AND RELIGIOUS TRUSTS 
ACT (XIV OF 1920). 


Year 

No. 

Short title. 

How repealed or otherwise affected 
by legislation. 

1920 

XIV 

The Charitable and 
Trusts Act, 1920. 

Religious 

Section 2 amended by Act XLI of 
1923, Sec 2 


{20th March, 1920. 

An Act to provide more e^ectual control over the administration of 
Charitable and Religious Trusts. 

Whereas it IS expedient to provide facilities foi the obtaining of infor- 
mation regarding trusts created for public purposes of a charitable or religious 
nature, and to enable the trustees of such trusts to obtain the directions of a 
Court on ceitam matters, and to make special provision for the payment of_ the 
expenditure incurred in certain suits against the trustees of such trusts; it is 
hereby enacted as follows 

1 ( 1 ) This Act may be called The Charitable 

Short title and extent. RELIGIOUS TRUSTS ACT, 1920. 

(2) It extends to the whole of British India: 

Provided that the l [Government of any Province] may, by notification in 
the Gazette of India, direct that this Act, or any specified part thereof, _ shall not 
extend to i[that Province oi any specified area therein] or to any specified trust 
or class of trusts. 


2. In this Act, unless there is anything repugnant in the subject or context, 
‘‘the Court” means the Court of the District Judge 2 [or 
Interpretation. other Court empowered m that behalf by the 

Local Government] and includes the High Court in the exercise of its ordinary 
original civil jurisdiction. 


3. Save as hereinafter provided in this Act, any person having an interest 
in any express or constructive trust created or exist- 
PoA\er to apply to the ms; for a public purpose of a chaiitable or religious 
nature may »ppl, by pet.l,o«,o the Comt wPh.n the 
natuie. local limits of whose jurisdiction any substantial part 

of the subject-matter of the tiust is situate to obtain 


an order embodying all or any of the following directions, namely : — 


Leg Ref. 

’ Substituted b} Ordtr m Counal, 1937. 

- These VI ords were added after the words 
“Distiict Judge” by Act XLI of 1923, S. 2 

Notes. 

Secs. 1 and 3 — The Act does not cease 
to apply to a case where the trustee has 
parted with the entire trust property. 78 
I C 174 Persons who claim adversely to 
the trust and who are not liable under S. 3 
are not proper parties to an application for 
directing the trustee to produce the accounts 
(Ibid ) As to applicability of the Act to 
property on condition of holding so long^as 
temple lasted— No direction as to appropria- 
tion of income— Public trust, if constituted 
See S own 50 The Madras Hindu 
Religious Endowments Act (II of 1927) has 
not taken away the jurisdiction of the Dis- 
trict Judge under S. S of the Charitable 


and Religious Trusts Act. To a certain 
extent both the Acts cover the same ground. 
When the District Judge passes an order 
under S S of Act XIV of 1920, because the 
Madras Hmdu Religious Endowment Board 
showed no inclination to exercise its powers 
under the Madras Act, it is a good reason 
for exercising his discretion; and the order 
cannot be revised by the High (Tourt under 
S. 115, C P. Code. 152 I C. 1052=193S 
Mad 56 (1)=68 M L J 55. 

Sec 2. — ^Under this Act the District 
Court is a Court subordinate to the High 
Court 27 A.L.J 911=1929 All. 581=121 
I.C. 267. 

Sec. 3 —The Charitable and Religious 
Trusts Act of 1920 applies only to those 
cases where the entire benefit under the wakf 
or trust IS allotted for public purposes. 
Also where a trust is of public nature anv 
person having an interest in the said trust 
IS entitled to make the application contem- 
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[S.4 


(1) directing' the trustt c lo furnish ihc petitioner thiough the Court 
with particulars as 1) ihc natuie ami objects of the trust, and of the value, con* 
dition, inanagt-nient and application of the subject-matter of the trust, and of 
the income belonging tlieretn, or as to any of these matters, and 

(s;) directing that the accounts of the tiiist slmll lie examined and 
audited . 

Provided that no person shall apply for any such direction in respect of 
accounts relating to a peiiod more than tlnec years jirii^r to the dale of the 
petition. 

4. (1) The petition shall shf>w in udiai way the 
Contents and veiification petitioner claims to he inteu*.ted in the trust, and 
of petition. shall specify, as far as may be, the [lartictiUrs and the 

audit which he seeks to obtain. 

(2) The petition shall be in writing and shall be signed and verified in the 
manner prescribed by the Code of Civil Procedure, IWS, foi signing and verify- 
ing plaints. 


5. (1) If the Court on receipt of a petition under section 3, .if I or taking 
„ , . . such evidence and making such innuin, if any, as it 

Procedure on iietiiion. consider necessary, is of opinion that the trust to 

which the petition relates is a trust to which this Act applies, ami ih.at the peti- 
tioner has an interest therein, it shall fix a date for the licating of the petition, 
and shall cause a copy thereot, together with notice of the dale so fixed, to be 


Notes. 

plated by S. 3 of the Act of 1920 but he is 
not so entitled if the purpose of the trust is 
partly public and partly private fn the latter 
case his remedy is to make an apfilication 
under S. 4 of the Wakf Act of 1923, 1929 
Oudh 225 (F B.), Section 3 applies to a 
mixed trust partly for a public aii<l chan- 
table purpose and partly for pnvatc tmr- 
ff'r 948=1936 

A.L.J 54^^1936 A.W.R 420=1936 A, 
gl. also 11 O.W N. 1435=1935 Oudh 
* • „ “having an interest in a 

trast must in each case depend on the nnturc 
59 A. 880=26 A L.J. 1379 
i-lll I.C. 129, See also 119 I.C 365. A 
person who is a worshipper at Gurdwara 
IS a person interested in a public trust for 
this Act. 36 P.L.R. 162=1934 Lah. 949 
a public trust, sec 11 O.W.n! 

of an 

alleged trust provide for the carrying on a 
sort ot b^kmg business whereby loans sre 
to be made at interest either on security or 
guarantee, the object of the trust is hardly 
consistent with its being of a religious or 
chantable nature. 62 LA. 146=57 A 330 
=39 CpW-N. 865=1935 P.C. 97=69 M.L 

“Public Trust”— .Mosque built by Pub- 
L c SUESCRITOON —Where a mosque was 
public subscriptions and used by 
the Mahomedan pubUc for offering prayers 
^d further was admitted by the respondent 
to be a religious trust in a prior suit, held, 
that such a mosque was a public trust and 
that an application under S 3 calling upon 
information 

should be decided on merits 17 Lah 768 
=165 I.C. 664 (1)=1936 Lah. 695 
tosiON.— The provisions of S, 115, C. P 
Code, and S. 44, Punjab Courts Act, arc 


\c‘ty wide .md tin ohIu <it ihc District fudge 
uikUt S. .1, Cli.iulalih* .Tiid Ucligiotis Trusts 
Art. is leiisaldc. 17 l.ali. M 165 I.C. 
661=19.V» f.ah. 695 

_ Secs. 3 and 5; .Siot-i, ui'.- The Act is 
intended to ptovidc inoiv ctfrrtiial control 
over the adniinistiation of ch.TritaWe and 
religious trust and provision is iiwulc therein 
tor obtaining .in (;rdcr '•ailing on the trustee 
to give paiticulais of the object of the trust 
and if the ti list i, dcnieil to tde ,i >.iiii. No 
smh provision is made in the Miissalman 
Wakf Act of 1923. 1927 Pat. 189. See 
aho 19% Lah. 695. Application under— 
Iso notice to ail the inntccs Notice served 
on Imce inistccs only LcimIiIv of oider. 
192ni W N 515 .S> I (■ 7 .y' 35 M.L.T. 
(11 C ) 51. .An application under S 3 of 
the Cliaiitable and Rclii'btim Txiists Act does 
not cease to be inaintainable siinph because 
the opponents laise a (jue'«tion' ol title. 
Though tinder .'5. 5 (6) of the Ad, the Oiuit 
has no hiusdirtion to decide any question 
oi title between the jictit loner and any one 
claiming title adversely to the tiust, it docs 
not mean that the moment a claim udveise 
to the tnibt is advanced, the jurisdiction of 
the Court is ousted When such a claim is 
put forward, it in etlcct amonnls to a denial 
of the existence <»[ the tiust It is open 
to the claimant to lake arlvaiilage of .S. S 
(3) ,ind to gel till' question dctei mined in 
a regular suit. If he does not avail him- 
self of this course, the Court must decide 
whether a trust cxishs. The opposing party 
Iws still his remedy by way of suit, 58 
Pom. 623=152 I C. 781=36 Bom.L.R. 687 
=1934 Bom 343. 

Sec 5.— Ill proceedings for examination 
of accounts of trust property under the 
Chaiitable and Religious Trusts Act (1920), 
the District Judge did not refer to the ori- 
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served on the trustee and upon any other person to whom in its opinion notice 
of the petition should be given. 

(2) On the dale fixed for the hearing of the petition, or on any subse- 
<iuent date to which the hearing may be adjourned, the Court shall proceed to 
hear the petitioner and the trustee, if he appears, and any other person who has 
appeared m consequence of the notice, or who it considers ought to be heard, 
and shall make such further inquiries, if any, as it thinks fit. The trustee may, 
and, if so required by the Court, shall at the time of the first hearing or within 
such time as the Court may permit present a written statement of his case. If 
he does present a written statement, the statement shall be signed and verified 
in the manner prescribed by the Code of Civil Procedure, 1908, for signing and 
verifying pleadings. 

(3) If any person appears at the hearing of the petition and either denies 
the existence of the trust or denies that it is a trust to which this Act applies, 
and undertakes to institute within three months a suit for a declaration to that 
■effect and for any other appropriate relief, the Court shall order a stay of the 
proceedings and, if such suit is so instituted, shall continue the stay until the 
suit is finally decided. 

(4) If no such undertaking is given, or if after the expiry of the three 
months no such suit has been instituted, the Court shall itself decide the question. 

(5) On completion of the inquiry provided for in sub section (2), the 
Court shall either dismiss the petition or pass thereon such other order as it 
thinks fit : 

Provided that, where a suit has been instituted in accordance with the 

§ revisions of sub-section (3), no order shall be passed by the Court which con- 
icts with the final decision therein. 

(6) Save as provided in this section, the Court shall not try or determine 
any question of title between the petitioner and any person claiming title 
adversely to the trust. 


Notes. 

ginal grant at all, but based his order on 
certain statements which were wholly irre- 
levant and inadmissible for the purpose of 
■construing the terms of the original grant 
Held, the order was illegal and was vitiated 
by material irregularity and could be set 
aside in revision. The fact that the peti- 
tioner had the remedy of suit open to him 
IS no bar to the order being set aside m 
revision 58 Bom 623=152 I.C. 781=36 
Bom L R. 687=1934 Bom 343 On this 
section, see also 152 I.C. 1052=1935 Mad. 
56=68 M.L J. 55, ated under S. 1. The 
District Judge has no jurisdiction under the 
Charitable and Religious Trusts Act to de- 
cide questions of title. The Act does not 
bar the questions of title being agitated and 
decided in a regular suit by a Court exer- 
asmg ordinary onginal cml jurisdiction. 
The mere fact that the Act provides a sum- 
mary remedy does not create a bar to the 
fihng of a regular suit by the unsuccessful 
party. The party who seeks to oust the 
jurisdiction of the Gvil Court must establish 
his contention. 152 I.C. 861=7 R.O. 250 
=11 O.W.N. 1435=1935 Oudh 96. 

Secs. 5 and 6. — On an application under 
■the Chantable and Religious Trusts Act 
praying that the respondents be directed to 
file accounts of their management of the 
(property alleging that it is a religious en- 
dowment, the District Judge is no doubt 


authorised to_ decide the question whether 
the property is or is not devoted to public, 
religious or charitable purposes But the 
proceedings of the District Judge are of a 
summary nature and do not fall withm the 
definition of a suit and his decision cannot 
operate as res judteata 36 P.L.R. 13=1934 
Lah. 771 Per Nmnatullah —The order of 
the District Judge under S. 5 of Act XIV 
of 1920 IS only an order passed in sum- 
mary proceedings and it has not the force 
of a decree and has the effect merely of with- 
drawing certain restrictions imposed on the 
persons desirous of instituting suits under 
S. 92, Cr. P. Code. The decision under 
S. S on an application for examination of 
accounts of the alleged trust property does 
not bar a suit for declaration that the pro- 
perty does not belong to the trust but is m 
the absoulte ownership of the alleged 
trustee. (Ibtd.) The mamtenance of a 
suit so as to nulify the effect of S 6 of the 
Act is not permissible 27 A.L.J. 653= 
118 I.C. 513=1929 A 506. 

Section 5 of the Charitable and Religious 
Trusts Act does not by itself contemplate 
the intervention of other persons for com- 
pellmg the mutawalli to file his accounts 
except possibly as a mere reminder to the 
Judge that the accounts have not been filed 
with a view to mduce the Judge to take 
proceedings under S. 10. 118 I.C. 717. 
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6. Jf a trusla wiaiout reasonable excuse fails to comjjly with an order 

jnadc uinlor sub-section (5) ol seclion 5, .such trustee 
Failure of tru^ie* 1.) c'lm- without prejudice to any r»iher |H-nalt} nr Habi- 

hty which he may incm umlei any law for the time 
' being m force, be deemed li> have committed a breach' 

of trust affording ground for a suit under the pinvisioiis of section 92 of the 
Code of Civil Procedure, 1908; and any such suit may, so far as it is based on 
suchfailuie, be instituted without the picvious consent of the Advocate- 
General. 

7. (1) Save as hereinafter piovided in this Act, any triislce of an express 

or constructive trust ciealed 01 existing for a public 
Powers of trustees to purpose of a rlianlalde or leligious iintine may applv 
3ppl,fordm:cho..s, |,y wilhi,. the loal lirailt of 

whose jurisdiction any substantial i»aitof the subject-mat lei of llie tiustis 
situate, for the opinion, advice or direction f)f the C’oiirt on any question 
affecting the management or admmislration ol the trust propeity, and the Court 
shall give its opinion, advice or diri-clion, as the case nia> be, tlieo'ou : 

Provided that the Couit shall not be bound to give such opinion, advice 
or direction on any question which it considcis to be a question not propci for 
summary disposal. 

(2) The Court, on a petition under .sub-section (1), may eilber give its 
opinion, advice or direction thereon forthwith, or fix a date tor the hearing of 
the petition, and may diicct a copy thereof, together with notice of the dale so 
fixed, to be served on such of the persons inteiesled in the trust, or to lie pub- 
lished for information in such manner, as it thinks lit. 

(3) On any date fixed under sub-section ( 2 ) or on any subsequent date 
to vvhich the heating may be adjourned, the Court, fiefoie giving any opinion, 
advice or direction shall afford a reasonable oppoitunity of being beard to all 
persons appearing in connection with the petition. 

(4) A trustee .stating in good faith the facts rif any mattei lelatingto 
the trust in a petition under sub-section (l),and acting upon the oinnum, advice 
or direction of the Court given thereon, shall be deemed, as far as liis own 
responsibility is concerned, to have discharged his iliity as such trustee in the 
matter in respect of which the petition was made. 

8. The costs, charges and expenses of and incidental (0 any petition, and 

^ j proceedings in connection therewith, under the 

this Act. foregoing provisions of this Act shall be m the 

discretion of the Court, which may diiect the whole 
or any part^ of any such costs, chaigcs and expenses to be met from the 
property or income of the tiust in respect of which the jielitiou is made, or to be 
borne and paid m such manner and by such persons as it thinks fit : 


Notes. 

Sec 6. — Section 6 says that once a 
breach of trust has been committed, by the 
trustee by his refusal to produce the ac- 
counts, a suit so far as it is based on such 
failure may be instituted without the pre- 
vious sanction of the Advocate-General. It 
nowhere says by whom such a suit should 
be instituted. Once an order has been pass- 
ed under S 6 of the Act, a suit under S. 92 
of the C P. Code may be continued hy 
other pel sons, even though the original 
plaintiff who applied under Ss. 3 and 4 and 
secured the order from the District Court 
under S. 6 of the Act has dropped out of 
the suit 146 I C. 628 (2)=1933 Mad. 854 
' — 65 M.L.J. 690 A suit contemplated by 
S 6 of the Act docs not become incompe- 
tent on the ground that one of the reliefs 


claimed therein cannot k- said Ui he ‘‘haswl 
(111 .such bullin'", j.c , liic I'ailuu of the 
trustee to reiulei aenmnts The t’oiirt ''an 
entcilam the suit .so f:ii as tlie (iIIk'i icliefs 
aic ronceiued. (Ihit/ ) See aho 28 A. L. 
J. 1291. 

Sec 7. — When a tni.stce makes an aji- 
plication to the District judge to olitain hi,s 
opinion or advice a case is iiresentcd kforc 
the District judge for decision. 48 I A. 
280=44 M 656 rAppl.) 1929 All. .581 ='27 
A.b.J. 911. 

Powers of District Judge under S. 7— 
Extent of— Wakf properly— Dispute between 
mutwallis— District judge appointing de- 
fendant to collect rents— Suit against him 
by mutwalh— Notice under S. 80, C. F. 
C^de, not necc.ssary. 16.5 l.C, 681— 193& 
A.L.J, 1112=1936 A. 801. 
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Provided that no such order shall be made against any person (other 
than the petitioner) who has not received notice of the petition and had a 
reasonable opportunity of being heard thereon. 

9. No petition under the foregoing provison of this Act in relation to any 

trust shall be entertained in any of the following 
Savings. circumstances, namely : — 

(o) if a suit instituted in accordance with the provisions of section 92 
of the Code of Civil procedure, 1908, is pending in respect of the trust in 
question ; 

(b) if the trust property is vested in the Treasurei of Charitable 
Endowments, the Administrator-General, the Official Trustee or any society 
registered under the Societies Registration Act, 1860 ; or 

(c) if a scheme for the administration of the trust property has been 
settled or approved by any Court of competent jurisdiction or by any other 
authority acting under the provisions of any enactment. 

10. (1) In any suit instituted under section 14 of the Religious Endow- 

ments Act, 1863, or under Section 92 of the Code of 
Power of Courts as to Procedure, 1908, the Court trying such suit may 

Xlblf and if. O" application of the plainlifi and after hearin| the 
religious trust defendant and making such inquiry as it thinks fit, it 

is satisfied that such an order is necessary in the 
public interest, direct the defendant either to furnish security for any expendi- 
ture incurred or likely to be incurred by the plaintiff in instituting and main- 
taining such suit, or to deposit from any money in his hands as trustee of the 
trust to which the suit relates such sum as such Court considers sufficient to 
meet such expenditure in whole or in part. 

(2) When any money has been deposited in accordance with an order 
made under sub-section ( 1), the Court may make over to the plaintiff the whole 
or any pait of such sum for the conduct of the suit. Before making over any 
sum to the plaintiff, the Court shall take security from the plaintiff for the 
refund of the same in the event of such refund being subsequently ordered by 
the Court. 

Provisions of the Code H. (1) The provisions of the Code of Civil 
of Civil Procedure to applj Procedure, 1908, relating to — 

(o) the proof of facts by affidavit, 

(b) the enforcing of the attendance of any person and his examination 
on oath, 

(c) the enforcing of the production of documents, and 

(d) the issuing of commissions, 

shall apply to all pioceedings under this Act and the provisions i elating to the 
service of summonses shall apply to the service of notices thereunder. 

(2) The provisions of the said Code relating to the execution of decrees 
shall, so far as they aie applicable, apply to the execution of order under this 
Act 

12. No appeal shall lie fiom any order passed 
Barring of appeals. or against any opinion, advice or direction given 
under this Act. 


Notes 

Sec 10 —Under S. 10 of the Charitable 
and Religious Trusts Act, the District Judge 
has the power to punish a miitawali if, 
without any reasonable cause, the burden of 
proving which shall he upon _ him, he 
fails to furnish statement of particulars of 
documents, of statement of accounts This 
1-34 


is purely a penal proceeding in the course of 
which the Judge may enquire as to whether 
a wakf is one to which the Act is applicable. 
But, till that stage arises, the Judge cannot 
hold any such enquiry and compel a muta- 
walli, who is not admitting the applicability 
of the Act, to file accounts, 118 I.C 717 
=1930 A 81=52 A. 167. 



266 


Tue Civa Court .^ianual (lAfrKkiAE Acts). 

rHE CHILD MALRIAGE RESTRAINT ACT (XIX OP 1929). 

Prefatory Nolo --'A.' iMWih fur ilu* ]>;issiii'.f i f Ihi- Act vv.cs ovrihinod as 
fulliA^s in Iht' .'^'ir.i.nittit of Ohicct- and Rca'-ons '• 

‘i Tlir object of tlio Bill is luofoM The mam obtert, bv dfdaiiiiir nualiil the 
tnainayts of £>irls belmv li years of am. is to jnit a stop to ^irh ciiN bernniir;" wiciows. 
The second object, by layinti, down the minimum maniai'i alib* aiv- of luos and pirls, 
IS to prcM-nt, so far as may be, their physical and mond di'teiinnitii'in by icmoving a 
principal obstacle tn tlieii physical and mental divebipniciit. 

2 Accoidmpc to the Census Report of 1021 \ P . flieu* vcie m that ^e;^^ bl2 Hindu 
widows who weie less than one year old. 2.02l^\\li(> won- Hiidei s ve.iis, 07,Rs7 who were 
under 10 years, and 3,32,024 who were nndei Is jiaii of ape Tlie deploralile feature of 
the situation, however, is that the majority of these child widows an jm u-iiti d liy llindu 
custom and usat^e from remairvinu Such a lamentable Mate of affaii • evi t*- in no 
country, civilized oi iincivilircd, iii the vfuld \nd it is hijih time', that the law rame in to 
tihe assistance of these helpless victims of sn<'ial custom-!, whirh, w hat eve r their oriipn or 
justification in old dayst aie admittedly out of date and arc the -onree of iirttold miseiy 
and harm at the present time. 

3. According to the Biahmans, tin- mc-.t aiieuiit and tin most .niibot native hook 
containing the laws of the Hindus, the minimum matiiaucahlc am* of a nnm is 21 and a 
woman 16 And if the wilfare of the ijiil were the oiilv (otisideiatioii in fiviny the acie, 
the law should fix 16 as the minimum ape for the valid maniai’e of .i loil But amonffst 
the Hindus, there arc peopb* who hold the litdicf that a piil should iK't remain nnniarricd 
after she attains piik'ity And as In IliiM eniitifrv, some pit Is attani puberty af an ape ,ns 
early as 12, the Rill fixes 12 as the minimum ape for the valid nnni.u'i* of a Hindu pub 

4 In order, howevei, to make tin Bill aeceptable to tin* most consm v.itho Hindu 
ojnnion, piovisiun is made in the Bill that for conseientirms le.isons, the tn.iniape of a 
Hindu pirl would be peimissi'bic even when slic is 11 yoais old. Xo fliiidu SaMra eitioiiis 
marriaqc of a pul before she attains pnbeifVi and the time has aim id and public opinion 
sufficiently developed, when the first step towards the amimtili>l*ment of tin- social refunn 
so necessary for the removal of a preat injustire to its lieljilc'.is victim'- and so I'-senfia! to 
the vital interests of a larpe part of hnmanily, should be taken, bv • iiaciine a law doclarinj? 
invalid the marriapes of t.drls below 11 years of ape. 

5 With repaid to hoys, the Sastias do not enjoin mairiaec .it a paiticiilar ape. 
Thoughtful public opinion amonpst the Hindiis would fix IS as tlie miriimmn marrianeablc 
age for a boy. But aSi some classes of Hindus would repanl such li-iMslation as too 
drastic, the Bill takes the line of least resistance by jirovidinp IS yi-.ir'- ao tin* ave below 
which the marriage of a Hindu boy shall be invalid. I'a-cii m’ bjipland, vlnre child 
marriages arc unlmown and early marriages arc exceptions, if li,is bu-ti lomid m-cf-ssary 
to fix the ages below which boys and girls may not mairy." 

The following is the Report of tlw S'dect Commitb-c on the Hill 

“We have consndered the Bill and the opinions in eonskleraiib- cb-t.iil, ;uid a mimlier 
of matters were disciissccl to -which wc d-o not think it neeessarv to n fe: ui Ibis report, 
as no serious difference among the mensbers of our Commiltei' was disclnsid in icyaid to 
them We shall, therefore, refer only to the decisions whirli citluT li,ivc i(--ullcd in an 
amendment of the Rill or have been arrived at by a vote of tbc mainritv of the (‘ninniiltee 

Clause 2.— We considered a suggestion that the miiiimtim aee (o iletcrniiiu- win tln-r a 
female is a child for the purposes of snh-clause (a) should bo reduced In 11 and another 
suggestion that it should be i educed to 12 years. The Committee, liowevci, wcie i-mphali- 
cally of opinion that any Mich rcdticlion would nullify the whole object of the Bill. 

Clause 5 — Wc considered that this clause as oiiginally drafted bv Stlecf ('omnnttoe, 
would include within its scope a betrothal ceremony which though it inijdit lie a necessary 
preliminary to a marriage, would not constitute a mairiago without a fiuHier ceremony. 

Wc are fu^cr oI opinion that the clause would .spicad the net loo wich- by inrhiding 
too large a number of persons, and that it is only necessary to penaliHc the peisoii who 
actually offiaates in that part of the ceremony which finally u-iid«'rs the inairiage tie 
indissoluble 

We consider it necessary to exempt any peraon who has offii iated at a child marriage 
t prove to the Court that he had taken reasonable precantioui to satisfy himself 

that the contracting parties were ovci the minimum age. 

Finally, we negatived a proposal to rc-insert a provi.sioti on the lines of clause 6 of 
the Bill as mtiodueed, whereby a guardian could obtain a certificate enabling him to celebrate 
a child marriage on the ground that he conscienlionsly believe, s the marriage to be enjoined 
by his religion. 

• a have provided that the punishment of imprisonment siliall not bft 

inflicted in the case of a female parent or guardian; and wo rejected a proposal for the 
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•omission of the presumption contained in the second part of this clause, as we consider the 
presumption reasonable in itself and necessary to enable the provisions of the clause to 
have their proper eflFect. 

Clause 11.— We rejected two proposals in regard to this clause; one that the bond 
should be a personal bond without sureties, and the other that security should not be 
required in the case of a complaint made with the sanction of a Magistrate competent 
to try the offence. The latter provision might, we consider, lead to two separate 
inquiries and unnecessary recapitulation of evidence. 

We have made a few drafting changes to which it is necessary for us to refer in 
(detail, and we have rejected a proposal which is to be found amongst tiie opinions upon the 
Bill that the Act should be applicable locally by notification of the Local Government. We 
think that a provision of this kind would greatly facilitate evasion of the law by_ enabling 
a child marnage to he conducted in a province in which the law was not in_ force, 
although the contracting parties belonged to a province to which it hadi been applied.” — 
(Report of Select Committee.) 

The following Minutes of Dissent were also appended to the Select Committee’s 
Report ■— 

“The prmciple of the Bill affects the personal law of the Mussalmans and therefore 
it should not be applicable to the Musaalmans at all. I am thereffiore of opinion that the 
Mussalmans should be exempted from the operation of the Bill .” — (Muhammad Rafique.) 

“I think that the provision relating to the throwing of the burden of proving want 
of knowledge on the person who operates at a marriage is not justifiable. This burden 
should always be on the prosecution I am also not in agreement with the provision 
that the parent or guardian should piove that hfe did not fail negligently to prevent a 
child marnage of his son or daughter or ward. 

The provision relating to the furnishing of sureties is another matter where I 
feel myself unable to agree I would further favour a proMSioii for registration of 
marnages "—(Thakurdas Bhargava.) 

“I agree to the report of the Committee wifh! the following observations '—After the 
report of the last Select Committee the Bill was re-circulated for eliciting opinion thereon. 
I have carefully gone through the opinions collected fiom representative quarters, and the 
Committee have ascertained the orthodox South IndiM view in the matter in other ways 
There is no denying the probability that there are influential sections among our people 
who may be out to arrest the progress of the operation of the Act, and this will mean 
extreme hardship to many People may be in danger of being compelled to lose occu- 
pation and means of their livelihood I may here, for instance, indicate the cases of 
•many temple priests This seems more probable when in many cases leaders of our com- 
munity have nothing to do with marnage or family life I should like to put in a clause 
■making it illegal for people, especially people having no family life, to associate themselves 
m any attem.pt at excommunication of the man performing marriage under the provisions 
of this Act. But under the circumstances such a provision may not be possible 

There may be other instances also where a poor man may require to marry tivo 
^rls together, or a dying parent may like to see the child married before death for various 
reasons, and other cases oE like nature 

I, therefore, feel that some room should be given to such hard cases. It is not 
however easy to give an exhaustive list of these cases as a schedule to this Act. Then 
the question arises as to the authority competent to deal with such hard cases and give relief 
in the best exercise of its discretion. It seems to me that such power should not be 
entrusted to a Criminal Couit which is not quite in touch with cases of hardship of 
various kinds I will therefoie entrust the power to the principal Court of civil jurisdic- 
tion in the districts and the City Civil Court in the metropolis or a Court corresponding 
to it in the provinces I wish that a general provision be made to the following effect — 

Nothing in this Act shall apply to a case of child marriage where the girl married is 
not below 12 years of age and where the contracting parties of the parents or guardians 
have obtamed the sanction of the principal Court of civil jurisdiction upon an application 
made pnor to the solemnization of the marriage stating the circumsitances under which 
they are compelled to solemnize the marriage the non-peiformance of which would mean 
hardship to the girl or her family. 

In section 9, I think the period shpuld be less than one year, at most 3 months.”— 
(Nilakaniha Das.) 

“I sign the report subject to the observation that an overwhelming majority of the 
Mussalmansi, including eminent and distinguished Olamas, is strongly a^inst the application 
of this bill to the Muslim community on the ground that it interferes with their religion. — 
(Muhammad Yahub.) 

Subject to note of dissent that the Bill as now drafted is shorn of all utility and 
amounts to a pious resolution at social reform.” — (H. A. J. Gidney.) 
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“I do not a-tco ni t’l l-c iiir.h- i‘i.‘ u-la.i-ih- -i. h,.. iiniH«i.i!i{ jif.liits. The 
proposal to tnaki inanu'.., -r ... ,I il. .0 4 jrai 0 U ha. ^ 

roused much n - . 1 Ui4i '-I Mtlmfh.x Hindu, f incd tliat the aRC 

should he ii\cd a. U .. toai .. I uMrr*ii' child mrirna-e. roj'ht jtas'.-d with the 
uiiammniis siipp'.il of all Mitnn- of tin v'oir.mutiil\ Kiiiiiai I .an an.u.d Siiilia pniposed 
that 12 shniild he siih.t'ltit.'d for 14 [hit that ah. wa^. m rt.'d h, th. nujoiily, jf 
e\en 12 is fixed a. the aete maina^es hdnv\ whuh .hall Ite jhim fiah!«\ it i pi.s^iMe that 
a scctiuii of cithiidox opinion will 1«‘ leutiiciled tn •< , I5i,t jn \!ew ' Hfu' t.e't th.il irui- 
nafre is .1 icliRioiis seci.mienl amoiiR Hindus ami in \kv. mI tiie h.-liet uhieli has pre- 
vailed on the question of the aRi* of maina-i. aimm.. Hum loi a -.er. Imin timt, f.i make 
a mairiam aho\c the apre of 12 and hclovt the a-i.* of 1 1 inini.hahh- hi l.iw will hr a linlent 
interference with the Hindu telit>i«n whnh I ron-idei it mi diih _ timu-H to oppose 
We must not foiRct that e\en in England the leeal m.u iiae. aide foi vnU is 1> lears. 
J think we should leave the raising of tin- aee ..t fli.- inrun, ue 01 eiil.- hdoml 1> t.i the 
greater spiead of education ami of ideas ot .onal and idii-ir,'] well h.'iu", aim ii" tin niople 
Then etfccts aie alieady visible and should not lie iRiion d 

I am also opposed to miiirisonnnnt heiriR awaidi-d a. a ii'iii'-l'iin tJ t. am to'i.on 
who offends against the proii.ions of fho nn.po-i'd law 1 (.[utl that n tin fl Aem- 
menl and the pufilic will co-oitciale to liaie .1 kimwledee M the iinm ioiis of the Ail made 
univcrsallv known amomf the jieofih, tin* teai of the iiifUelioii of a fun which may evf. ml 
up to a thousand rupees and the otipiohiitim of hemu expos, i) to a lu. .‘tiiti. n will ait as 
effective detenents to preinit pcoid.- Iroin cHebiatiiu’ child m . ..iiImi. iition 

of the provisions of the pioposed law' In any neiil, I wouhl iioi pioii'h' tinjina.iiim'ni 
as an alteinalive puiiishmenl foi the fii.l few vears of tin inwi 1. '•i-l.iiioii," iMf, M 
Malaviya ) 

“] think 14 ji-riis will h' rniind. icd loo liiidi to In the niii:i''iiitii iiiaiiia!'. aide ii'ic 
for q-irls in a laiije section of llic Hindu ((iinmiinili I am aw. in of tin _ f.n f tli.il roiii- 
muiiitits like the Mahnmed.in, the riuistian, the I’aisi .'mil euii a wiiisid. i.tl.f. .eetii.u 
of the Hindu conuniiint\ to all of whom tin. Ihli Iia. m w l.n a m.ule ajiplu.iMt, will 
lepfaid the dechuation of the IcRiil ape for inaiiiaRe of mil.s l.elow II seal , a, ,1 lelioeiade 
meastiie and a poswhle incentive to lethice the ap.e .f m.uii.ii". iti thru n. .ptriice 
.wietic.s Rut T am also not oblivious ot the vciv slroiin opinion ii. f.tv.iiii oi j.ie p'lh.'ili 
mainaRc held hy a veri lan>e section of the Hindu ooiiunninlv . Thn^ look iiiion maiir.ue 
as a sacrnmcnl, and, generally speakmp, to them, (In crlrliiatioi' o'* iiMiiiaei dnm not 
ncccssanly mc.in the consummation of inanmue. 

We see that the Hindu Mahasahha having within its loM v.uihu, stilim ol the 
Hindu (ommunity fixes 12 years as th.' minimum ane lor the m.uiim'c of p.iiU and 
so does the All-India .Sanatana Dharma Mahasahha i* pi. 'eiilim' ilir most oiihodnx 
section of the Hindu commutntv. Its levdiition N.o 7 p.is.rd ,d 11 , ittim' li.M at 
Allahabad in January, 19^, under the mesideiiov of I’.tmlit Mad.nn Mohan M.ilaviya, 
when translated into EnRlish will read thins. 

“7. frt) In the opinion of this Satialana Dharma Malms, ilih.i no main, me of a 
Hindu boy should take place till he is 18 yeais of age 

(b) This Mahasahha cxhrn ts the Hindu comnninity that (lie m.iinat'i ot I’lil- should 
iievci he celebrated before they have cnteicd upon then 12tli yeiii,” 

But in the subsequent resolution No 8, it cleaiK imiiciite. tliai the (oiisnmni.t- 
tion of marriaqc should not take place In fore (he gnl attains hci Ihtli je.ii , 

The translation of the lesoliilKin is as follows.— 


“8 In the opinion of this Sanatana Dharma Maliasuhli.t, it is txti'inelv m'ce..,i'y 
in ordci to make IIil community physically and leliglously stiom', that even when the 
weddinfi ceremony has been pei formed the cousumnialu.u of inaiii.ice slimtld iioi tak. 
place till the Riil has attained the ago of 16 years 

This measure is the first elfoit of its kind and T am of opiinoii that (he line of 
least lesistance should be adopted m this matter hy all those who w.mt Us siiives- 
The fixing of minimum agc-limit has hy no moans a binding ellect ..n the hii-Iin age 
Foi instance, we see that m several Western coiinliies, the age of eoiiseiil is much below 
the age in which_ mauiages usually take place. That hang so, I think (ItiU it is hut 
proper that the views of such a large numhci of people should not In' igmirrd and that 
the mmimiim marnageabk age foi guls should be fixed at twelve ye.irs. If any h-g.il 
protection be deemed necessary m lespcct of the consuinm.ition of marrim-e. that might 
be aftorded to the girts by furthei raising the age of consent. Of course if miehf lie 
argued that the age of consent claii.se of the Indian Penal Code is a dead -letter. But 
it must also be recognised that any sori.nl Icgi.slalton, if it has to succeed, must not he so 
drastic as to make it wholly unacceptable to a laigc number of people. I hope, thcrc- 
fore, that those who advociite tlm raising of the minimum tnarnagealile age of giils 
above 12 would appreciate the difficuUie.s iiiidci lying it.s acecptanci* and fie content with 
fixing the minimum marriageable age of guls at 12 years. We should wait to see th(‘ 
measure of success that the piece of legislation achieves iu this modified form."- 
(Ganganaud Sinha ) 
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Year. 

No. 

Short title. 

How repealed or otherwise affected by 
legislation 

1929 

XIX 

The Child Marriage 

Amendment Act III of 1930 



Restraint Act, 1929. 



[ht October, 1929. 

An Act to restrain the solemnisation of child marriages 
Whereas it is expedient to restrain the solemnisation of child marriages ; 
It is hereby enacted as follows: — 

Short title, extent and 1. (1) This Act may be called The Child 
commencement Marriage Restraint Act [1929]i. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on the 1st day of April, 19.<0. 

2. In this Act, unless there is anything repug- 
Definitions j^a^t in the subject or context,-— 

(o) "child” means a person who, if a male, is under eighteen years of 
age, and if a female, is under fourteen years of age ; 

(6) “child marriage” means a marriage to which either of the contract- 
ing parties is a child; 

(c) “contracting party” to a maiiiage means either of the parties whose 
marriage is thereby solemnised ; and 

\d) “minor” means a person of either sex who is under eighteen years 

of age. 

Punishment for male’, 3. Whoever, being a male above eighteen j ears 
adult below twenty-one of age and below twenty-one, contracts a child marn- 
years of age marrying a age shall be punishable with fine which may extend to 
one thousand jupees. 

4. Whoever, being a male above twenty-one years of age, contracts a child 


Leg Ref. 

1 The figures “1929” were substituted for 
the figures “1928” by Act VIII of 1930, Sche- 
dule I. 

Notes. 

Sec 1 : Act, not ultra vires —Where in 
a prosecution for a Hindu Child Marriage 
the accused pleaded that the Act was ultra 
vires. Held, that so far as the Hindus were 
concerned the changes introduced in the 
Select Committee were not such as to render 
inadequate the previous sanction of the Go- 
vernor-General and render the Act invalid. 
146 I C. 298=1933 Cr C. 1027=14 Pat. L 
T 438=1933 Pat. 471 Courts ought not 
to treat the Act as a legislative imposture. 
146 I C 298=14 Pat.L T. 438=1933 Pat 
471 

The marriage of a child m contravention 
of the provisions of the Child Marriage Res- 
tiamt Act IS not declared by that Act to be 
ail itualid marriage The Act merely im- 
cxilnin penalties on persons bringing 
.ilKiiit qiirl] mainoges, 1936 ALT 1097= 
1930 All 8S2 

The Act aims at and deals with the res- 


tiaiiit of the perfoimancc of the child 
marriage. It has nothing to do with the 
validity or invalidity of the marriage. The 
question of its validity or invalidity is 'be- 
yond the scope of the Act 158 I.C. 1007= 
36CrL.J 1483=1935 A. W R 115 

Although the Act does not render a child 
marriage void, a Court of law ought not to 
sanction expenditure of funds m the hands of 
the Court, through its receiver, for the pur- 
pose of meeting a child marriage, of which 
the Legislature has clearly expressed its dis- 
approval by the Act 63 Cal. 1153 

Applicability to subtects op N'>ltive Sta- 
tes -—The Child Marriage Restraint Act is 
applicable to all offences committed under the 
Act m British India, though the offenders 
are foreigners or subjects of Native States 
39 C W N 656 

Prosecution under the Act— Acquittal- 
Revision to High Court— Interference— Prin- 
ciples and practice. See 16 P L T 629= 
1935 Pat. 474 

Secs 4 and 5 — ^Where a marriage of a 
girl under 14 is conducted on the authority 
of a certificate fiom a person who holds less 
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[S. 5. 


Punishment for niair 
adult above t» enty one je..! s 
of age marrying a child, 


marnagt: shall be pUDushable with simple imprison* 
iiicui vhich may extend to one month, or with fine 
which may extend to one thousand rupees, or with 
both. 


5. Whoever performs, conducts or directs any child maniage shall he 
punishable with simple impiisonmenl which may ex- 
Punishment for solemnis- to one month, or With fine which may extend to 
mg a child marriage. thousand rupees, or with both, unless lie pi oves 

that he had leasonto believe that the maniage was not a child marriage. 


Notes. 

qualification than that of a Qvil Suigion 
that the giil is not under 14, the pet sons 
concerned arc guilty and their action is not 
in good faith as they ought to_ have gone to 
Civil Surgeon to obtain certificate. The 
existence of the certificate so obtained is .i 
mailer wliich may be taken into account in 
considering whclhei imprisonment or fine 
should be ordeied 148 I C. 3^=1934 All 
331 A trial under this Act may be summary, 
as it IS permitted by S 260 (1) (fl), Cr. 
P. Code, as the oiTences charged come 
under the heading “ofienccs not punishable 
with imprisonment for a term exceeding six 
months”. And the mere piovision in S. 18 
that the trial is to take place m the Court of 


formed. The mmiiaqe cannot be properly 
called a "consi’tjutncc” of the* tiiak rt'remony. 
TlKTcfoic, the olTcnce, under S. 5, of pci- 
fonnint;, conducting oi dtrirtiiif^ a child 
manugf, must, umlci .S, 177, Cr. I’. ( ode, 
k cnqinied into lij a Couit ivithiii whose 
juiisdiction the maiiuge i.s pci formed. ISfr 
fC 993=3,S CrL.J 1175 (1 )-t 1W1 A. 
L J. 681=1934 All 829 (1) 

Liabilitv of paicnt<, .wp 1932 Na^. 174 
The mere submission of an apiiliratum to^ 
the Municipal Hoard for pcimissojii to hold 
a nach with music aiul fiic woiks, etc , on 
the occasion of a marriage would uid amount 
to an offence under S 5 of the Art. 162 
I C 389 {2)-=36 Cr L.J. fd6--19.V> O.W. 
N. 480=1936 Oudh 311. 


the District Magistrate docs not mean that 
the trial should not be summaiy. 1934 Cr 
C. 414 (2) = 1934 All, 331=148 I C. 351 
Secs. 5 and 6: Gauna. qhemony not per- 
formed— Effect.— The fact that the ijawna 
ceremony has not been performed as yet 
does not affect the performance of the mar- 
nage, which is complete as soon as the cere- 
mony or the marriage is performed. Con- 
summation IS not a part of the maniage 
ceremony. 158 I C. 1006=36 Cr. L. J. 
1483=1935 A.L J 1166 
Respective Scope —Secs 5 and 6 deal 
with different offences, S. 6 provides for 
the offence only m case where a minor him- 
self contracts a child marriage. It is only 
m such a case that any person having charge 
of the minor, whether a parent or guardian 
or in any other capacit}', lawful or unlawful, 
who does any act to promote the maniage, 
permits it to be solemnized, or negligently 
fails to prevent it from being solemnized, 
shall be punishable S 5 deals with the 
cases in which the marnage is not contracted 
by a minor. The section not only relates to 
priests and strangers but is wide enough to 
cover the case of the fathers of both the 
bridegroom and the bride. 158 I.C. 1007 
=36 Cr.L J. 1483=1935 A L.J. 1166. 

Sentence on Priest —The Courts are not 
at liberty to treat the Act as a Icgisktive 
imposture In order to make it effective the 
Court should pass a detenent sentence on 
the piiest or other celebrant without whose 
aid the Act could not have been infringed. 
146 I.C, 298=14 Pat L. T 438=1933 Pat. 
471, For the purposes of S 5 of the Act 
it is only the marriage ceremony that has to 
be considered It is quite immaterial where, 
when or by whom the tilak ceremony is per- 


Though the Chiltl Maniage Restiaiiit Act 
makes no mention of ahetting, yet, under 
the piovisiotis of the Penal QkIi*, u pruse- 
cution IS possible for aldting aii nilence, 
although the acaised is not the father fil one 
of the parties who is under age so long .as 
the othci party is below the prcsenlwd agi . 
In other words, even if the jirosecutifiii is 
unable to establish that the son of the accuserl 
was undci 18 ycais of age, yet if tin* (\uirt 
is satisfied that the gnl was under 14 ye.irs 
of age, the father of the boy wonUI 1 k‘ guilty 
of abetting an offence tiiidei the Ai t . V'f 
Pal L T. 629=1935 P.-it. 474. 

The Child Marriage Restraint A< t is limit 
cd in Its opciatum to IJrilish India and onl> 
strikes at marriages contiarted in J'ntish 
India. A clnld m.\rria;',e contracted c nit side 
British India is not an offence under tlu .-Xct 
and cannot be punished midei the Act . 'I'ht 
Act contains no provision such as is con- 
tained in S’ 4, I. P. Code, and the piose- 
cution has theiefore to prove that the Act 
makes penal a child marriage jicrformetl 
outside British India. S. 6 of the Act only 
aims at permitting or failing to iircveiit a 
marriage which is made penal under the Act, 
and docs not impose a penalty for permitting 
a mainage which is lawful. 37 Rmn.L.R 
885=1935 Rom 437. 

The Child Marriage Restraint Act makes, 
it an ofience to cclebiate a child marriage. 
This penal law applies not only to the cele- 
bration of such a marriage in British India 
by any one, but also to the celebration of 
such maniages even outside British India by 
native Indian .subjects. The petitioners 
were convicted under Ss. S and 6 of the Act. 
They pleaded that at the time of marriage, 
it was doubtful whether Frenchpet where 
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6, (1) Where a minor contracts a child marriage, any person having 

charge of the minor, whether as parent or guardian 
Punishment for parent or or in any Other capacity, lawful or unlawful, who 
SiM marriage^'^”^ ^ promote the marriage or permits it to 

be solemnised, or negligently fails to prevent it from 
being solemnised, shall be punishable with simple imprisonment which may ex- 
tend to one month, or with fine which may extend to one thousand rupees, or 
with both : 

Provided that no woman shall be punishable with imprisonment. 

(2) For the purposes of this section, it shall be presumed, unless and 
until the contrary is proved, that, where a minor has contracted a child marri- 
age, the person having charge of such minor has negligently faded to prevent 
the marriage from being solemnised. 

7. Notwithstanding anything contained in section 25 of the General Clau- 

ses Act, 1897, or section 64 of the Indian Penal Code, 
Imprisonment not to be Court sentencing an offender under section 3 shall 
Smn 3 not be competent to direct that, m default of payment 

of the fine imposed, he shall undergo any term of 

imprisonment. 

8 Notwithstanding anything contained m section 190 of Code of Criminal 
i rocedure, 1898, no Court other than that of a 
Jurisdiction undet this presidency Magistrate or a District Magistrate shall 
lake cognizance of, or try, an> offence under this Act. 

9. No Court shall take cognizance of any offence under this Act save upon 

complaint made within one year of the solemnisation 
Mode of taking cogni* of the marriage in lespect of which the offence is 
zance of o ences. alleged to have been committed. 

10. The Court taking cognizance of an offence under this Act shall unless 

It dismisses the complaint under section 203 of the 
PrebminaiT inquiries into Code ol Criminal Procedure, either itself make 
offences under this Act. 202 of that Code, or direct 

a Magistrate of the first class subordinate to it to make such inquiry. 

11. (1) At any time after examining the complainant and before issuing 

process for compelling the attendance of the accused, 
Power to take security from Jjjg Court shall, except for reasons to be recorded 
complainant. \ . . . 


in writing, require the complainant to execute a bond, 


Notes . 

the marnage was celebrated for which they 
were convicted, was part of British India, 
and therefore they were not liable to he 
convicted Held, that the Act was extra 
terntonal and that the mistake of fact under 
which they were labouring, namely that 
Frenchpet was French territory and not 
British India, even if bQna ^e, did not 
render the cdebration of the marriage in- 
nocuous or mnocent, and it did not follow 
that the proceedings were void or that 
the conviction was wrong, A mistake of 
fact like the one could be pleaded success- 
fully only if on account of such mistake an 
act which otherwise would be an offence 
ceased to be an offence. There was conse- 
quently nothing illegal in the conviction, 45 
L W 210=1937 Mad. 273=(1937) 1 M.L 
J 388 

Sec 8 . — See 1934 All. 331, cited under 
S 4. 

Reading S 8 of the Act with S 10 f2> 
of the Cr. P. Code, it must be held that 


an Additional District Magistrate who is 
mvested with all the powers of a Distnet 
Mz^istrate under S. 10 (2) of the Cr. P. 
Code, is empowered to tty cases under the 
Child Marriage Restraint Act. 45 L. W, 
435=(1937) 1 M.L.J. 498. 

Sec 10. — The Court takmg cognizance of 
an offence under the Act is hound to hold' 
a pieliminaiy inquiry before taking further 
actions. Unless the complamt is dismissed 
under S 203, Cr P Code, failure to hold 
preliminary inquiry will vitiate the trial. 12" 
Lah. 383. A Court taking cognizance of an 
offence under the Child Marriage Restraint 
Act is not bound to hold a pr^minaiy in- 
quiry before issuing summons on the accus- 
ed. 15 Lah 63=35 P L.R. 8=35 Cr.L J. 
1436=151 I.C 830=1934 Lah 155. 

Sec 11.— The provision contained in 
S 11 (1), is imperative and failure of a 
Magistrate to record any reason for not re- 
quinng the complainant to execute a bond 
IS a material irregularity which cannot be 
cured by S. S37, Cr. P. Code. 143 I.C. 
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with or without sureties, for a sum not exceeding one hundred rupees, as secu- 
rity for the payment of any compensation which the complainant may be direct- 
ed to pay under section 25ti of the Code of Criminal Procedure, iSPS ; and if 
such security is not furnished within such reasonable time as the Court may 
fix, the complaint shall be dismissed. 

(2) A bond taken under this section shall be deemed to be a bond taken 
under the Code of Criminal Procedure, 1898, and Chapter XLll of that Code 
shall apply accordingly. 


THE INDIAN CHRISTIAN MARRIAGE ACT (XV OP 1872). 


Year 


No 


Short title. 


Repealed oi otherwibc how aflectedby 
legislal ion. 


1872 


XV 


The Indian Christian Marn- iRepcalcil in pari by Act XVI of 1874. 
age Act, 1872. Repealed in part and amended by Act XII 

, of 1891 

I Amended hy Acts VI nf 18R6, S. 30, cIs. 
i (a),(h). (f/),and II of IWl. 

ISectionSI substituted by Act XIII of 
' 1911, 

'Section 82 and Sell. 1 1 amciidi'd hy Act I 
I of 1903. 

iScction 8() amended l>v Acts \ of 1914 
I and XXXV 111 of 1920 


j Amended Act XV III of 1928, 

Declared 'ti foire- - 

m the Sonthal I’anpinas, Keu III of 
1872, S. 3, as aiiietidcd hy Reg. Ill 
of 1899, S. 3, 

in the Arakan Hill I »i si net, Reg I of 
1916 S 2, 

ill Upper Jiuiina (except the Shan 
.State, s), Act X III of 1H98,.S.'1; 
in Bnti.sh Llaluchistan, Reg. II of 
1913, S. 3. 


Prefatory Note —Mr Ritchie, to whom the t.isk of diafling thy Chnstirin Maiiiagc 
iiill and gettng It passed in the Lcgi<ilative Council was entiiKtcd, thus explained the 
object of the Bill*— The object of the Bill is to put an end to the state of uuceitainty 
whim now exists in legard to marriages in India of persons, one or both of whom are 
ot the Qiiistian religion, but which aic solcmniml in any of tlic modes expressly recog- 
nized by fee law as valid. These modes arc three in number, tw'o (»[ them being gene- 
rally applicable to all persons of whatever denomination of the Cinistiaii leligion, and 
applicable only tO' a paiticular class. The first consistsi in the jierforinance 
^ i.' L ^ dergyraan in Holy Oiders, accoidmg to tlie sense in 

which the piglish Law undeistands that tcim, that is a cleigyman who has been cpi- 
scopaJJy ordained. No particular nte or religious ceremony w li'g.dh requisite to this 
lorm_ o£ marriage, but the presence of a clergyman m Oiders .it the time of the mutual 
promise to become man and wife is essential. The clcrR>’man need not he of the same 
religious denomination as either of the pailies But the clcigyman of the denomination which 
•does not rcco^ise episcopacy, who has net been oidained by a bishop coiifeis no 
speaal prwlege by his presence, and stands on the same footing in tlii.s lespecl as a 
layman Dus was the only fonn of marriage recognised hy the Rngli.sli ('ommoii Law 

well-known case of The 

Queen v Mills In 1848 it was provided by an Act of Parliament (58 (ieo 111, c. 84) 
that marriages betweeii persons one or both of whom were of the Clmrch of Scotland 
solemnized by ordained ministers of tliat church as by law cstabltshed oi by a chaplain 
oi the East India Company in India should be of the same fouc and (‘fleet as if they 

Notes. 

279=34 Cl. L.J S54=37 CWN 626=1933 
Cal, 433 (1) 

The meic fact that the security bond exe- 
cuted by the complainant under S. 11 is 


defective does not affect the merits o£ the 
cii.se and, therefore, does not vitiate the trial 
162 I C 389=37 Cr.L.T. 616=1936 Oudh 
311. 
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■weie solemnized by ordained clei^yman of the Church) of England according to the 
rites and ceremonies of the Churdi of England. The privilege was subsequently ex- 
tended by the Legislative Counal to ordained Ministers of the Church of Scotland other 
tbqn Government Chaplains (see Act XXIV of 1860) . Until the reign of Queen Victoria 
no other positive law regarding the solemnization of marriages existed in India. But 
there was a general impression m consequence of Lord Stowell’s famous decision in 
Darlymple v. Darlymple, that the presence of a Clergyman in Oiders required by the 
F.n glifih Marriage Act was not essential to the validity of a marnage m any part o'£ 
the British Domimons beyond the operation of these Acts; and that a simple contract of 
marriage in words showing that it was to take effect at once would suffice. The 
House of Lords in MiM case decided upon the opinion of the English Judges, that the 
Fn g liab Common Law of marriage as above stated obtamed in Ireland, though the 
Marriage Act did not extend there, and that the presence ot ordained Clergyman in 
Orders was thus essential. In consequence of the doubt thus thrown upon the validit} 
of the marris^s m India the absence of a Clergyman in Orders, the Statute 14 and 
IS Vict. c. 40 commonly called the Indian Marnage Act, was passed This was followed 
by Act V of 18S2 which gave effect to the provisions of the Statute. Under these 
Acts, marriages in the presence of a Marriage Registrar were legalized. No religious 
ceremony was necessary, but it was optional to the parties to go through any religious 
ceremony they please The Act of Parliament legalized all past marriages solemnized 
in India by persons not m Holy Orders, not being otherwise invalid, by declaring 
valid in law to all intents and purposes. But the doubt which existed as to the validity 
of such marriages at Common Law was not cleared up in regard to marriages contracted 
after the Statute. For it was provided that “nothing m ffie Act shall invalidate any 
marnage which might be solemnized in India by any person in Holy Orders, or under 
the Statute of George III already cited, or any other marriage which under the law in 
force for the time being in India might have been Acre solemnized if Ae Act had not 
been passed, piovided that Ae Governor-General in Co,unal might provide by laws and 
regulations for Ac registration of such' marriages” The doubt thus left open as to 
marnagea contracted since 18S1 still existed m 1872. On the one hand Sir Erskine 
Perry when Chief Justice of Bombay, and Doctor Lushington, as Dean of the Arches, 
had held Aat Ae principle laid down m Queen iv. Mills could not be applied to a country 
such as India or Australia m which on the first introduction of English Laws and msti- 
Ations, there were clergymen in Holy Orders before whom marriage could be celebrated 
(see the case of Malcolm v. Cnstoll, Perry's Oriental Cases 75; Indian Decisions, 
Old Senes, Vol IV, p. 69) and Ae House of Lords by passmg a Divorce Bill founded 
on Sir Erskine Perry’s decision, has, to some extent Aough by no means conclusively, 
sanctioned that view. On the other hand the Court of Exchequer had held Aat Ae 
deasion in question extended to invalidate a marriage performed between British sub- 
jects m Beyrout solemnized before a British clergyman not in Orders And the Statute 
of 1848, and the Act of 1860, in favour of marriages performed by Ministers of Ae 
Scotch Church, seemed to show Aat Ac legislaAres both in England and in India con- 
sidered that the English Common Law applied to InAan marriages. It was almost impossible 
to determine whiA of these views was correct though it might be Ae former was right 
in principle But the result of the doubt was, Aat Acre was a distressing degree of 
uncerlamty as to Ae valiAty of many matrices solemnized since I8S7, and Aat a great 
deal of fraud wiA regard' to the performance of a sham marnage ceremony by persons 
having no speaal qualifications but pretending to be qualified has passed unpunished. 
In 1854 It w^s brought to Ae notice of Ae Government, Aat a person who had once been 
a sAoolmaster but had never been ordained to Ae ministry in any way, professed to have 
auAonty to mariy, and did perform Ae ceremony of marriage between several couples 
of Native Christians in Ae Backergunge District. Similar practices had been found to 
have prevailed in oAer districts, but as the person offiaating did not profess to be a 
Marnage Registrar but only to have^ auAority to marry, and as according to the view of 
Ae law Ae marriages Aus solemnized were legal, and Ae persons referred to there- 
fore, as wiAesses did assist in rendering Ae marriages effectual, it was found impossible 
to punish him for his imposition It was felt by Ae Government of India to be time 
to put end to Ae uncertainty whiA Aen surrounded the question and which, on so im- 
portant a subject as the validity of marriages, ought not to be allowed to continue for 
a day longer Aan could be avoided. One ground upon which it was supposed that Ae 
Legislature in India left Ae question unsettled for some year prior to ISfe, was that a 
law effectually dealing wiA Ae subject of Christian marriage must to some extent, effect, 
or interfere wiA the provisions of Ae English Statute of 1851, which it was then beyond 
Ae power of the Legislative Council as then constituted, to touch. The difficulty was 
removed as the Indian Councils Act contained no restriction upon Ae interference wiA 
Ac Act of Parliament passed in Ae year above mentoned, and Ae proposed change of 
law was quite wiAin Ae competency of the Counal as was constituted, after the Indian 
Counals Act The only effectual mode of dealmg wiA Ae question appeared to be to 
pass a law declaring that after the passing of Ae proposed Christian Marriage Act no 
marnage between persons, boA or one of whom shall profess the Chnstian religion 



274 


The Civil Court Manual (Imperial Acts). 


.hall be valid Iti law uiioss it he cdohralod ih one -i modes expiessly d^aiecT and 
shall he vaiw i ^ ^ hardship m 

fS dS-14 he L m 1872. Kor ihe Marriage Acts oi 1^51-52 had bien pieviously 
Sr ovS 10 years in opcralKin Their provi-^ions were ge^rally well hnuYn throughout 
kdia and the facilities foi contiacting marriage under those Acts had been lendered 
nreS bv the appointment of Registrars at every p ace of anj impor ance, both in the 
Britsh Dommioiis and m those foreign States in alliance with Great Rri am In re^rd 
h, Sst marriaccs il was proposed to declare that all imurianes ptevicmsly contracted in 
heTcsence S persons nSt m Holy Ordeis if not otherwise invalid, should be deemed 
Jood and valid This was the couisc which had been adopted on occasion- on whi^ 
Parliament has prescribed a stricter rule for the futuie than that which had pieviously 
existed or had been supposed to exist in regard to marriages (Sec Procecdmqs in 
Council and Statement of Objects and Reasons ) 
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51 Solemnization of marriage after issue 
of certificate. 

52 When marnage not had within two 
months after notice, new notice required. 

53 Marnage Registrar may ask for par- 
ticulars to be registered.' 

54 Registration of marnage solemnized 
under Part V 

55, Certificate to be sent monthly to Re- 
gistrar-General. 

Custody of register-book 

56 Officers to whom Registrars in Native 
States shall send certificates. 

57. Registrars to ascertain that notice 
and certificate are understood by Native 
Christians 

58 Native Christians to be made to un- 
derstand declarations 

59 Registration of marriages between 
Native Christians 

PART VI 

Marnage of NaUve Chnstnns. 

60 On what conditions marriages of 
Native Christians may be certified 

61 Grant of certificate 

62 Keeping of register-book and deposit 
of extracts therefrom with Registrar-Gene- 
ral 

63. Searches in register-book and copies 
of entries. 

64 Books in which marriages of Native 
Chnstians under Part I or Part HI are re- 
gistered. 

65 Part VI not to apply to Roman 
Catholics. 

Saving of certain marriages 
PART VII 
Penalties. 

66 False oath, declaration, notice or 
certificate for procuring marriage 

67 Forbidding, by false personation, is- 
sue of certificate by Marnage Registrar. 

68 Solemnizing marnage without due 
authority 


SEraoNS 

69 Solemnizing marnage out of proper 
time, or without witnesses. 

Saving of marriages solemnized under 
speaal licence. 

70 Solemnizing, without notice or within 
fourteen days after notice, marriage with 
minor. 

71 Issuing certificate, or marrying with- 
out publication of notice; 

marrjung after e.xpiry of notice, 

solemnizmg marriage with minor 
within fourteen days without authority of 
Court, or without sending copy of notice; 

issuing certificate against authorized 
prohibition. 

72 Issumg certificate after expiry of 
notice, or, in case of minor, withm fourteen 
days after notice or against authorized 
piohibition. 

73. Pei sons authonzed to solemnize mar- 
riage (other than Clergy of Churches of 
England, Scotland or Rome) ; 

issmng certificate, or marrying, with- 
out publishing notice, or after expiry of 
certificate ; 

issuing certificate for, or solemnizing, 
marriage with minor within fourteen days 
after notice; 

issuing certificate authorizedly for- 
bidden , 

solemnizing marnage authorizedly 
forbidden 

74 Unlicensed person granting certificate 
pretending to be licensed. 

75. Destroying or falsifymg register- 
books. 

76 Limitation of prosecutions under Act. 

PART VIII 
Miscellaneous. 

77 What matters need not be proved m 
respect of marnage in accordance with Act. 

78 Correction of errors. 

79 Searches and copies of entries. 

80 Certified copy of entry in marriage 
register, etc., to be evidenced. 

81 Sending certificates of certain marri- 
ages to Secretary of State for India. 

82, Local Government to prescribe fees, 

83 Power to make rules. 

84 Power to prescribe fees and rules for 
Native States 

85, Power to declare who shall be Dis- 
trict Judge. 

^ Power to delegate functions under 
Act of Govemor'-General in Counal. 

8/ Saving of consular marriages 

88, Non-validation of marriages within 
prohibited degrees. 

SCHEDULE I. — Notice of Marriage. 

SCHEDULE II —Certificate of Receipt 
OF Notice. 

SCHEDULE III.— Fqem op Register of 


SCHEDULE IV —Marriage REcisrEa- 

BOOK. 


Certificate 
SCHEDULE V 


OF Marriage 
—Enactments 


repealed. 
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THE INDIAN CHRISTIAN MARRIAGE ACT (XV OF 1872) i 

Thio'i, 5 hout ihe Act for ‘Native State’ and ‘Native States’ the 
words ‘Indian State’ and ‘Indian States’ have been substituted by Order in 
Council, 1937.J 


[ 16‘th July ,J872, 

An Act io consolidate and mend the Icm relating to the solemnisation in India 
of the marriages of Christians. 

Whereas it is expedient to consolidate and amend the law i elating to the 
solemnization in India of the mairiagcs of persons 
Preamble. professing the Christian religion ; it is heichy enacted 

as follows: — 

pRtUMlNARY. 

1 This Act may be called The Iniuan Chris- 
TTAN Marriac.e Act, 1872. 

It extends to the whole of British India, 2 and .so far (mly as leg.-irds Cliiis- 
Extent. tian subjects of Her Majesty, to sf Indian States,] 

[Commencrmcnf.\ Repealed by the Repealing Act, 187J (XI''! of 1874), 
2, The enactments specified in the fifth schedule hereto annexed aic re- 

Enactment, repealed, ^ “> '"validate any man tage con- 

firmed by, or .solemnized under any such enactment. 
And all appointments made, licences granted, consents given ecitificates 
issued and other things duly done under any such enactment .shall be deemed to 
be respectively made, gi anted, given, issued and done under tbi.s Act. 

For clause xxiv ot section 19 of the Court Fees Act, 1870, the following 
shall be substituted 

“xxiv Petitions under the Indian Christian Marriage aWt, 187A sections 
45 and 48.” 

Interprctalion-daatc ‘here tr, something re- 

pugnant in the subject or context, — 

“Church of England” and “Anglican’’ mean and apply to the Church of 
England as by law established : 


Leg. Ref. 

1 For the Statement of Objects and Rea- 
sons, see Gasetie of India, 1871, Pi V , 
p 473; for Proceedings in Council, see 
ibid., 1870, Supplement, p. 1077; ibid , 1871; 
Supplement, pp. 1426, 1643; ibid , 18(K, 
Supplement; pp. 257 , 728 , 742 , 805, 813 and 
858. This Act is based on 14 and IS Vict„ 
c. 40, and 58 Geo III, c 84 (both Statutes 
relate to marriages in India and are now no 
longer m force), and Acts V of 1852 and 
V of 1865; the last two Acts were repealed 
by this Act. 

® Act XV of 1872 has been declared in 
force in Upper Burma generally (except 
the Shan States) by the Burma Laws Act 
(XIII of 1898), S. 4 (1), and Sch. I, Bur. 
C)ode; in the Hill District of Arakan by the 
Arakm Hill District Laws Regulation (IX 
■of 1874), S. 3, ibid., in Bntish Baludiislan 
by the Baluchistan Laws Regulation (I of 
1890), S 3, Bal Code; and in the Sbntbal 
Parganas by the Sonthal Parganas Settle- 
ment Regulation (III of 1872), as amended 
by the Sonthal Parganas Justice and Laws 
Regulation (III of 1899), Ben Code; also 
by notification under S. 3 of the Scheduled 
Districts Act (XIV of 1874), infra, in the 
following Scheduled Dislncts, namely:— the 
Districts of Hazaribagh, Lohardaga and 


Maiibhiim, and Parguna Dhalbum and Kol- 
han m the District of Singhbhum [see 
Gasetie of India, 1881, Pi J, p 504]; and 
the North-Western Provinces Tarai [see 
P- S05J The District 
of Lohardaga now called the Ranchi Dis- 
tiict (sec Calcutta Gasette, 1899, Pt I, 
p 44) included at this time in the Palamau 
District, which was .separated in 1894. 

’’ Substituted by Order in Council. 1937 


i\oies 

Sec., 1. — Theie is nothing either m the 
Divorce Act or in the Christian Marriage 
Act as regards the age of consent for a 
Chnstian marriage. Under S 7, Divo’-ce 
Act, the Indian High Courts have to act 
fording to the principles and rules of 
English Couits. Thcicforc in India the age 
of consent for a Christian mariiagc will be 
determined according to the law in England 
at the time of the marriage. 55 A. 243= 
m I C. 960=1933 A.L.J. 168=1933 All 
135 (2) . 

Sec 3. — The word "means’* in this sec- 
tion is an inclusive term See 40 A. 393 
noted under .S' 68 infra, ‘‘Chrislian," see 
18 M. 230; "Native Christian," see 40 A. 
393=45 T C. 519; 16 A L.J. 414 
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“Church of Scotland” means the Church of Scotland as by law esta- 
blished ; , , /-i. i. 

‘'Church of Rome” and “Roman Catholic” mean' and apply to the Church 
which regards the Pope of Rome as its spiritual head ; 

“Church” includes any chapel or other building geneially used for pub- 
lic Christian worship : 

“minor” means a person who has not completed the age of twenty-one 
years and who is not a widower or a widow ; 

![****] 

the expression “Christians” means persons professing the Christian 
religion; ... . , 

and the expression “Native Christians” includes the Christian descen- 
dants of Natives of ludia converted to Christianity, as well as such converts ; _ 

2 [“Registrar-General of Births, Deaths and Marriages” means a Regis- 
trar-General of Births, Deaths and Marriages appointed under the Births, 
Deaths and Marriages Registration Act, 1886.] 

PART I. 


The Persons by Whom Marriages may be Solemnized. 

4. Every marriage between persons, one or both of whom is s[orarc] a 
Christian or Christians, shall be solemnized in accord- 
J\[arriages to solemniz- ^nce With the provisions of the next following sec- 
edaccor ing o c. tion,and any such marriage solemnized otherwise 

than in accordance with such provisions shall be void. ^ 

ages my be^soTemSzTr'* 5. Marriages may be solemnized m India— 

fl) by any person who has received episcopal ordination, provided that 
the marriage be solemnized according to the rules, rites, ceremonies and customs 
of the Church of which he is a Minister; 

(2) by any Clergyman of the Church of Scotland, provided that such 
marriage be solemnized according to the rules, rites, ceremonies and customs 
of the Church of Scotland; 


Leg Ref. 

1 Omitted by Order in Counal, 1937 

2 This paragraph was added by the Births, 
Deaths and Marriages Registration Act (ATI 
of 1886), S 30, cl. (a) 

® These words were inserted bj the Re- 
pealing and Amending Act (XII of 1891), 
Sch II 

Notes. 

Sec 4 Marriage opposed to rules of 
Church— Validity of —The distinction ad- 
vanced in a contention that though a marri- 
age carried out in complete disregard of the 
rules of the Church to which the parties to 
the marriage belonged, may he gravely un- 
lawful, it would nevertheless accordmg to 
the canon law of the Roman Ghurdi, be valid 
is a distinction unknown to avil law. 55 
A. 185=144 I C 906=1933 AU. 122. 

Secs 4 and 5.— Validity of marriage of 
Christian with non-Christian, see U.B.R. 
(1897-1901), Vol. II. pp. 488 at 491 As to 
scope and applicabilily of the section, see 
40 A 393; 14 M. 342; 19 M. 273; 47 I.C. 
544. As to persons authorized to perform 
marriages, see also 32 I.C. 897. A Hindu 
by religion performing a marruge accord- 
ing to the Hindu mode between two pvsons 
one of whom is a Chnstian commits an 


offence under S 68 Sec 40 M 1030=33 
M L J 148. A mixed marriage celebrated 
by the Catholic Church otherwise valid, is 
not invalidated for want of banns. 56 A. 
428=1934 A L J 1129=1934 A. 273 
Jurisdiction —The various grounds on 
which the Court can give a deaee of nullity 
under the Divorce Act refer to cases where 
there has been a marnage validly performed 
Questions arise under Ss. 4 and 5, Christian 
Marnage Act, when the marriage has not 
been validly performed. There is a clear 
distinction between a decree of nullity of a 
valid marriage and a declaration that the 
marriage itself is illegal and void. There 
can therefore be no doubt that there is juns- 
diction in the High Court to hear and decide 
questions under the Christian Marriage Act. 
[47 I.C 544, Rel on; 13 Beng. L. R. 109 
and 12 Cal. 706 (F.B.), Ref.] 55 A. 185 
=144 I C. 906=1933 All. 122 
Sec. 5: Scope,— Rules in S. S refer to 
those things which must be done before the 
ceremony of marriage can be performed. 
The section deals only with the necessary 
preliminaries to the ceremony, the ceremony 
itself, and the person who performs it. It 
has nothing to do with CJanon law. 55 A. 
185=144 I.C. 906=1933 A. 122. 
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(3) by any of Religion licensed under this Act to solemnize 

marriages ; 

(4) b), or in the presence of, a marriage Registrar appointed under this 

(5) by any peison licenced under this Act to grant certificates of marri- 
age between Native Christians. 

6. The Provincial Government, so far as regards the ferntoncs under its ad- 

ministration, and the [Ceniral (Government [ so fai as 
Grant and levocatjon of regards any [Indian]! Stale, ma},by notification in 
licences to solemnize inai- official Ga^^ette 2[' ' ^lyrani liceuccs3 to 

Ministers of Religion to solemnize maniages within 
such territories and State, icspectively, and may, b} a like notification, revoke 
such licences 

7. The Provincial Government may appoint one or inoie Christians, 

either by name or as holding any office foi (he lime 
Maariage Kegistiars being, to be the Maiiiage Regisliar oi Marriage 
Registrar4 for any district subject to its admmisliation 

Where there arc more Marriage Registrars than one in an> district, the 
Scinoi Marriage Regis- Provincial Government shall appoint one of them to 
trar. bc the Senior Marriage Rcgistiar. 

When theie is only one Marriage Registrar m a district, and such Regis- 
trar is absent from such dist net, 01 ill, nr when his 
Magistrate when to he js temporarily vacant, the Magistrate of the 

Maniage Registrar. district shall act as, and be, Mai i iage Regisirai thci e- 

of during such absence, illness or temporary vacancy. 

8. The [Central Government] may, by nolifioatinn in the (Official 
Gazette], appoint any Chii.stian, eilhcr by name or as 
Marriage Registrais in holding any office for the time being to be a Marriage 
Native States. Registrar in respect of any distncl or place wilhm 

i[any Indian State ] 

The [Central Government! may, by like notifications, i evoke any such 
appointment. 

9. The Provincial GovcrnnientB (so fai as le- 
Licensing of persons to gards any [Indian |1 State) the [Ccnlial (Jovern- 
grant ceihficates of marn- ment] may grant a licence to any Christian, oilhei by 
we behv«„ Native Chris- a„y office lor tliu ume bemg, 

authotising him to giant certificates of marriage bet- 
ween Native Christians. 

Any such licence may be revoked by the aulhoiity by which it was grant- 
ed, and every such grant or revocation shall bc notified in the official Gazette. 


Leg. Ref. 

Substituted by Ordci in Council, 1937 

** Omitted by Order in Council, 1937 
under former Acts, see the Indian Christian 
Marriages Act (1872), Amendment Act (II 
of 1891), S 1^ (2) and (3). 

* As to validation of licences gi anted 

* For notifications under the powers con- 
fened by this section in (1) Ajmer-Merwara 
see Ki.'R. & 0 (2) Bombay, see Bom. R. 
& 0. ; (3) British Baluchistan, see Gmtte 
of Mia, 1892; Pt. 11, p S3, (4) Burma, 
see Bur R. M ; (5) (Central Provinces, 

C. P. R & 0 ; (6) Punjab, see Punj. 
R. & 0. ; (7) the United Provinces of Agra 
and Oudh, see North-Western Provinces and 


Oudh List of Loral RuUs and Oiders, Ed 
18<M, p. 42. 

® Foi instances of such licences gmnted in 
Binma, see Burma Giwcltc, 1899; Pt. I, 
p. 284. 

Notes. 

Sec 6 — This section was substituted for 
the original S. 6 by the Indian Christian 
Marriage Act (1872), Amendment Act (II 
of 1891), S 1 (1). 

For notifications in the Norlh-Westem 
Provinces and Oudh, under the powers con- 
ferred by Ss. 6 , 7 , 9 , 62 , 82 , 83 and 8S, see 
North-Western Provinces and Oudh List of 
Local Rules and Orders, Ed., 1894, p. 43. 
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PART II. 

Time and Place at which Marriages may be Solemnized 

10. Every marriage under this Act shall be solem- 
Tirae for solenuiizing nized between the hours of six in the morning and 

marriage seven in the evening : 

Provided that nothing in this section shall apply 

Exceptions 

(1) a Clergyman of the Church ol England solemnizing a marriage 
under a special licence permitting him to do so at any hour other than between 
six in the morning and seven m the evening, under the hand and seal of the 
Anglican Bishop of the Diocese or his Commissary, or 

(2) a Clergyman of the Church of Rome solemnizing a marriage between 
the bourse of seven in the evening and six.in the morning, when he has received 
a general or special licence in that behalf from the Roman Catholic Bishop of 
the Diocese or Vicariate in which such marriage is so solemnized, or from such 
person as the same Bishop has authorized to grant such licence, l[or 

(3) Clergyman of the Church of Scotland solemnizing a marriage accord- 
ing to the rules, rites, ceremonies and customs of the Church of Scotland]. 

11. No Clergyman of the Church of England 

marriage solemnizing solemnize a man iage in any place other than a 

church 2[where worship is generally held according 
to the forms of the Church of England], 

unless there in no 8[such] church within five miles distance by the shortest 
road from such place, or 

unless hehas received a special licence authorizing him to do so under the 
hand and seal of the Anglican Bishop of the Diocese or his Commissary 

For such special licence, the Registiar of the 
Fee for special licence Diocese may charge such additional fee as the said 
Bishop from time to lime authorizes 

PART III. 

Marriages solemnized by Ministers of Rl•'LI^,Io^ licensed 

UNDER THIS ACT. 

12 Whenevei a marriage is iiitended to be 
Notice of intended mar- solemnized by a ministei of Religion licensed to 
solemnize marriages under this Act — 

oneot the persons intending marriage shall give notice in writing, accoid- 
ing to the form contained in the first schedule hereto annexed, or to the like 
effect, to the Minister of Religion whom he or she desiies to solemnize the 
marriage, and shall slate therein — 

(a) the name and surname, and the profession oi condition, of each of 
the persons intending marriage, 

(b) the dwelling-place of each of them. 

{c) the time during which each has dwelt there, and 

{d) the church or private dwelling in which the marriage is to be 
solemnized : 

Piovided that, if either of such persons has dwelt m the place mentioned 
in the notice during more than one month, it may be stated therein that be or 
she has dwelt there one month and upwards. 

Leg Ref, ^ The word “such” was inserted by the 

^ This portion was added by the Indian Indian Oinstian Mamage Act (1872), 
Christian Marriage Act (1872), Amendment Amendment Act (II of 1891), S. 3 
Act (II of 1891), S. 2. 

® These words weie added by the Indian Notes 

Chiistian Marriage Act (1^2), Amendment Sec 12 — 19 Mad 273. 

Act (II of 1891), S. 3. 
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13, Jf llie persons Hurnflirg mairiage desne it to be solemnized in a parti- 

cular churh, and if the Minister of Religion to whom 
Publication of si-lIj such notice has been delivered been entitled to ofii- 
ciate therein, he shall cause the nonce to be affixed in 
some conspicuous part of such church. 

But if he is noL entitled to officiate as a Minister in such chuich, he shall, 
at his option, either return the notice to the person 
Return or transfer of deliveied to him, or deliver it to some other 
Minister entitled to officiate therein, who shall there- 
upon cause the notice to be affixed as aforesaid. 

14. If it be intended that the marriage shall be solemnized in a private 

dwelling, the Minister of Religion, on receiving the 
Notice of intended mar- notice prescribed in section 12, shall forward it to the 
riage lu priva e dwel mg. Marriage Registrar ol the district, who shall affix the 
same to some conspicuous place in his own office. 

15 When one of the persons intending marriage is a minor, every Minister 

receiving such notice shall, unless within twenty four 
Sending copy of notice to hours after its receipt he turns the same under the 
provisions of seclionI3,se«d by post or otherwise a 
copy of such notice to the Marnage Registrar of the 
district, or, if there be more than one Registrar of such district, to the Senior 
Marnage Registrar, 

16 The Marriage Registrar or Senior Marriage Registrar, as the case may 

be, on receiving any such notice, shall affix it to some 
Procedure on receipt of conspicuous place m his own office, and the latter shall 
further cause a copy of the said notice to be sent to 
each of the other Marriage Registrars in the same district, who shall likewise 
publish tlie same lu the manner above directed. 

17. Any Minister of Religion consenting or intending to solemnize any 
_ , . , such marriage as aforesaid, shall, on being required 

so to do by or on behalf of the person by whom the 
made. notice was given, and upon one of the persons intend- 

ing marnage making the declaration hereinafter 
required, issue under his hand a certificate of such notice having been given and 
of such declaration having been made : 

Proviso. Provided— 

(1) that no such certifipte shall be issued until the expiration of four 
days after the date of the receipt of the notice by such Minister; 

(2) that no lawful impediment be shown to his satisfaction why such 
certificate should not issue ; and 

(3) that the issue of such certificate has not been forbidden, in manner 
hereinafter mentioned, by any person authorized in that behalf. 

18 The certificate mentioned m section 17 shall not be issued until one of the 
Declaration before issue persons intending marriage has appeared personally 
of certificate before the Minister and made a solemn declaration— 

(o) that he or she believes that there is not any impediment of kindred 
or affinity or other lawful hindrance to the said marriage, 

and, when either or both of the parties is or are a minor or minois, 

(h) that the consent or consents required by law has or have been obtain- 
ed thereto, or that there is no person resident in India having authority to give 
such consent, as the case may be. 

19. The father, if living, of any minor, or, if the father be dead, the guar- 
. . , dian of the person of such minor, and, in case there 

guwdiaf or mother guardian, then the mother of such minor, 

I ^ may give consent to the minor’s marriage, 

Notes. 

Sec. 16 All 212. 


guardian, or mother. 
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and such consent is hereby required for the same marriage, unless no 
person authorized to give such consent be resident in India. 

20. Every person whose consent to a marriage is required under section 

19 is hereby authorized to prohibit the issue of the 
Power to prohibit by certibcate by any Minister, at any time before the 
notice issue of certificate. notice in writing to such Minis- 

ter, subscribed by the person so authorised with his or her name and place of 
abode and position with respect to either of the persons intending marriage, by 
reason of which he or she is so authorized as aforesaid. 

21. If any such notice be received by such Minister, he shall not issue his 

certificate and shall not solemnize the said marriage 
Procedure on receipt of until he has examined into the matter of the said 
prohibition, and is satisfied that the person prohibit- 
ing the marriage has no lawful authority for such prohibition, 

or until the said notice is withdrawn by the peison who gave it 

22 When either of the persons intending marriage is a minor, and the 
Minister is not satisfied that the consent of the per- 
Issue of certificate in case j,on whose consent to such marriage is required by 
ot minority. section 19 has been obtained, such Minister shall not 

issue such certificate until the expiration of fourteen days after the receipt by 
him of the notice of marriage. 

23. When any Native Christian about to be married takes a notice of 

marriage to a Minister of Religion, or applies for a 
Issue of^ certificates to certificate from such Minister under section 17, such 
a ve L ns lans Minister shall, before issuing the certificate, ascertain 

whether such Native Christian is cognizant of the purport and effect of the 
said notice or certificate, as the case may be, and, if not, shall translate oi 
cause to be translated the notice or certificate to such Native Christian intO' 
some language which he understands. 

24. The certificate to be issued by such Minister shall be in the form 

contained in the second schedule hereto annexed, or 
Form of certificate. the like effect. 

25. After the issue of the certificate by the Minister, marriage may be 

solemnized between the persons therein described 
Solemnization of mar- according to such form or ceremony as the Minister 
thinks fit to adopt : 

Provided that the marriage be solemnized in the presence of at least two 
^Yit^esses besides the Ministei. 

26. Whenever a marriage is not solemnized 
within two months after the date of the certificate 
two months,.^™^^^^ issued by such Minister as aforesaid, such certificate 

and all proceedings (if any), thereon shall be void 
and no person shall proceed to solemnize the said marriage until new 
notice has been given and a certificate thereof issued in manner aforesaid. 

PART IV. 

Registration of Marriages solemnized by Ministers of Religion 

27. All marriages hereafter solemnized in India between persons one or 
Marriases when to he professcs or profess the Christian 

registered religion, except marriages solemnized undei Part V 

or Part VI of this Act, shall be registered! in manner 

hereinafter prescribed. 


Leg. Ref. see the Births, Deaths and Marriages Re- 

1 As to the establishinfint of general regis- gistration Act (VI of 1886), Ch. II, 
trj- offices of births, deaths and mamages, 

I~36 
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28. Every Clergyman of the Church of England shall keep a register of 
marriages and shall register therein according to the 
Registration of ttiarnageb tabular form Set iortli in the third schedule hereto 
annexed, eveiy marriage which he solemnizes under 
this Act. 

29 Every Clergyman of the Church of England shall send toui times in 
^ ^ ^ every year returns in duplicate, authenticated by his 

Ar^hdeawnry, ° signature, of the entries in the register of mairiages 

solemnized at any place where he has any spiritual 
charge, to the Registrar of the Archdeaconry to which he is subject, or v/ithin 
the limits of which such place is situate. 

Such quarterly leturns shall contain all the entries of marriages contained 
^ ^ , in the said register fioin the first dav of lanuaiy' to 

Contots 0 / .eturns Ihuly-erst day of Marcli. from the first day of 

aApiil to the thirtieth day of June, irom the first day ol July to the Ihiilieth day 
of September, and from the first day of Octobei to the thirty-first day of Decem- 
ber, of each j'car i especlivcly, and shall be sent by such Clergyman within two 
weeks fiom the expiration of each of the quarters above specified 

The said Registiar upon receiving the said returns shall send one copy 
thereof to the i[Regislrai -General of Births, Deaths and Mainages] 

30 Every marriage solemnized hy a Clergyman 
Registration and return.s of the Church of Rome shall be rcgisteied by the 
c? “d accordmg the (o|n, diree.e.l ,/lhat 

Rome. behalf by the Roman Catholic Bishop of the Diocese 

or Vicariate m which such marriage is solemnized, 
and such person shall forward quarterly to the i[Rcgistiai-Gcncral of 
Biiths, Deaths and Marriages] returns of the entries of all maniages registered 
by him during the three months next preceding, 

oSrnages sofeinnizS^y 31. Eveiy Clergyman of the Church ol Scotland 
Qergymen of Church of shall keep a register of man lages, 

Scotland. 

and shall register therein, according to the tabular form set foiih in the 
third schedule hereto annexed, every marriage which he solemnizes under this 
Act, 

and sliall forward quarteily to the l [Registrar-General of Births, Deaths 
and Marriages], through the Senior Chaplain of the Church of Scotland, lelurns, 
similai to those prescribed in section 29, of all such marriages. 

32. Every marriage solemnized by any person who has received episcopal 

* 1 , ordination, but who is not a Clergyman of the Church 
registered m duplicate ° ^ of England, or of the Church ot Rome, or by any 
Minister of Religion licensed undei this Act to 
solemnize marriages, shall, immediately after the solemnization thereof, be 
registered in duplicate by the person solemnizing the same; (that is to say) in a 
marriage-register-book to be kept by him for that purpose, according to the foim 
contained m the fourth schedule hereto annexed, and also in a certificate attach- 
ed to the mairiage-register-book as a counterfoil. 

33. The entry of such marriage in both the certificate and marriage-iegis- 
Entiies of such marriages ^^r-book shall be Signed by the person solemnizing the 

to be signed and attesled. marriage, and also by the persons married, and shall 
be attested by two ci edible witnesses, other than the 
person solemnizing the marriage, present at its solemnization. 


Leg. Ref. by the Biiths, Deaths and Marriages Regis- 

1 These words were substituted for the tration Act (VT of 1886), S 36, cl. (h). 
words "Secretary to the Local Government" 
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Certificate to be forward- 
ed to Marriage Registrai, 
copied and sent to Registrar- 
General. 


S. 38] The Indian Christian Marriage Act (XV of 1872). 

Every such entry shall be made in order from the beginning to the end of 
the book, and the number of the certificate shall correspond with that of the 
entry in the marnage-register-book. 

34. The person solemnizing the marriage shall forthwith separate the 
certificate fiom the marriage-register-book and send 
it, within one month from the time of the solemniza- 
tion, to the Marriage Registrar of the district in which 
the marriage was solemnized, or, if there be more 
Marriage Registrars than one, to the Senioi Marriage 

Registrar, 

who shall cause such certificate to be copied into a book to be kept by him 
for that purpose, 

and shall send all the certificates which he has received during the month, 
with such number and signature or initials added thereto as are heremaftei 
required, to the 1[ Registrar- General of Births, Deaths and Marriages]. 

35. Such copies shall be entered in order from the beginning to the end of 

the said book, and shall bear both the numbei of the 
hf ccrtificate as copied, and also a number to be entered 

be entered and nnntbered Kegistrar, mdicating the number of 

the eniry of the said copy in the said book, according to the Older in which he 
receives each certificate 

36. The marriage Registrar shall also add such last-mentioned number of 

o . , , the entry of the copy in - the book to the certificate, 

of eSry^to *ce/t?fica”te'°^^ With his signature or initials, and shall, at the end of 
send to Registrar-General. month, send the same to the 1 [Registrar-Gene- 

ral of Births, Deaths and Marriages], 

37. When any marriage between Native Christians is solemnized under 
Part I or Part III of this Act, the person solemnizing 
the same shall, instead of proceeding in the manner 
provided by section 28 to 36, both inclusive, register 
the marriage in a separate register-book, and shall 
keep It safely until it is filled, or if he leave the dis- 
trict in which he solemnized the marriage before the 

said book is filled, shall make over the same to the person succeeding to his 
duties in the said district. 

Whoever has the control of the book at the time when it is filled shall 
send it to the Marriage Regibtiar of the disUict, or, if there be more Maniage 
Registrars than one, to the 'Senior Marriage Registrar, who shall send it to the 
1 [Registrar-General oi Births, Deaths and Marriages], to be kept by him with 
the records of his office. 

PART V. 

Marriages solemnized by, or in the presence of, a Marriage Registrar- 

38. When a marriage is intended to be solemnized by, or in the presence of 

, , , , a Marriage Registrar, one of the parties to such 

®befLe‘®''MarrTa^e shall give notice in writing in the term con- 

Registrar. tained m the fust schedule hereto annexed, or to the 

like effect, to any Marriage Registrar of the Distiict 
within which the parties have dwelt. 


Registration of marriages 
between Native Christians 
under Part I or III, custody 
and disposal of register- 
book 


Leg. Ref. 

1 These words were substituted for the 
words “Secretary to the Local Government” 
by the Births, Deaths and Marriages Regis- 
tration Act (VI of 1886), S. 36, d. (b). 

Notes. 

Sec 38: Scope— Notice— Acasr-lF to be 


FiLiiD IN —The section goveias the schedule 
and the space left for age is not necessary 
to be filled with that particular, because no 
such provision is made in the section (Dew 
V. Green, 8 P.D. 89, Foil. ; In re Bains, 1 
Cr & P. 31, Diss. from.) 39 C.W.N, 
1303=36 Cr.L J 1462=1935 C 678 
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or, if the parties dwell m different districts, shall give the like notice, to a 
Marriage Registrar of each district, 

and shall state therein the name and surname, and the profession or con- 
dition of earJh of the parties intending marriage, the dwelling-place of each of 
them the time during which each has dwelt therein, and the place at which the 
marriage is to be solemnized: 

Provided that, if either party has dwelt in the place stated m the notice 
for more than one month, it may be stated therein that he or she has dwelt there 
one month and upwards. 

39. Every Marriage Registrar shall, on receiving any such notice, cause a 
„ , , . , copy thereof to be affixed in some conspicuous place 

Publiafonofncuc in'ii, office 

When one of the parties intending marriage is a minor, every Mairiage 
Registrar shall, within twenty-four hours aitei the receipt by him of the notice 
of such marriage, send, by post or otherwise, a copy of such notice to each of 
the other Marriage Registrars (if any) m the same district, who shall likewise 
affix the copy in some conspicuous place in his own office. 

40 The Marriage Registrar shall file all such notices and keep them with 
the records of his office, 

Notice to be filed and sjjaU gjgQ forthwith enter a tiue copy of all 

NoUce^-BSok^ ^ such notices in a book to be furnished to him for that 

purpose by the Provincial Government, and to be 
called the “Marriage Notice-Book”, 

and the Marriage Notice-Booli: shall be open at all reasonable times, 
without fee, to all persons desirous of inspecting the same. 

41. It the party by whom the notice was given request the Marriage Regis- 

trar to issue the certificate next hereinafter meniion- 
Certificate of notice given if one of the parties intending marriage has 

^ made oath as hereinafter required, the Marriage 

Registrar shall issue under his hand a certificate of such notice having been 
given and of such oath having been made: 

Proviso. Provided— 

that no lawful impediment be shown to his satisfaction why such cei~ 
tificate should not issue; 

that the issue of such certificate has not been foi bidden, in manner 
hereinafter mentioned, by any person authorized in that behalf by this Act; 
that four days after the receipt of the notice have expired ; and further, 
that where, by such oath, it appears that one of the pai lies intending 
marriage is a minor, fourteen days after the entry of such notice have expiied. 

42. The certificate mentioned in section 41 shall not be issued by any 
Marriage Registrar, until one of the parlies intending 
marriage appears personally before such Marriage 
Registrar, and makes oath— 

(fl) that he or she believes that there is not any impediment of kindred 
or affinity, or other lawful hindrance, to the said marriage, and 

(6) that both the parties have, or (where they have dwelt in the districts 
of different Marriage Registrars) that the party making such oath has, had 
their, his or her usual place of abode within the district of such Marriage 
Registrar, 

and, where either or each of the parties is a minor,— 

(c ) that the consent or consents to such marriage required by law has 
or have been obtained thereto, or that there is no person resident m India 
authorized to give such consent, as the case may be. 

Notes. C.W.N, 417 (Marriage between a Christian 

Secs. 41 and 42.— As to the meaning of husband and a Jewess divorced according to 
“oath,'’ see the General Clauses Act (X of Jewish Law). 

1897), S 3, d. (36) and S. 4. 16 


Oath before issue of cer- 
tificate. 



285 


S. 46] The Indian Christian Marriage Act (XV op 1872). 

43. When one of the parties intending marriage is a minor, and both such 
parties are at the lime resident in any of the towns 
Petition to High Court to Qf Calcutta, Madras and Bombay, and are desirous of 
being married in less than fourteen days afte. the 
entiy of such notice as aforesaid, they may apply by 
petition to a Judge of the High Court, for an order upon the Maniage Registrar 
to whom the notice of marriage has been given, directing him to issue his cer- 
tificate before the expiration of the said fourteen days required by section 41. 

And, on sufficient cause being shown, the said Judge may, in his discre- 
tion, make an order upon such Marriage Registrar, 
Older on petition. directing him to issue his certificate at any lime to be 

mentioned in the said order before the expiration of the lourteen days so 
required. 

And the said Marriage Registrar, on receipt of the said order, shall issue 
his certificate in accordance therewith. 

44. The provisions of section 19 apply to every 
Consent of father nr marriage under this Part, either of the parties to 
guar lan. which is a minor ; 

and any person whose consent to such marriage would be required there- 
under may enter a protest against the issue of the 
certificate Marriage Registrar’s certificate, by writing, at any 

^ ^ lime before die issue of such certificate, the word 

''forbidden” opposite to the entry of the notice of such intended marriage in the 
Marriage Notice-Book, and by subscribing thereto his or her name and place of 
abode, and his or her position with respect to either of the parties, by reason of 
which he or she is so authorized. 

When such protest has been entered, no certificate shall issue until the 
Marriage Registrar has examined into the matter of 
Effect of protest tlie protest, and is satisfied that it ought not to ob- 

struct the issue of the certificate for the said maniage, or until the protest be 
withdrawn by the person who entered. 

Petition where person 

whose consent is necessary 45. If any person whose consent is necessary to 
IS insane or unjustly with- any marriage under this Part is of unsound mind 
holds consent, 


or if any such person (other than the father) without just cause with- 
-holds his consent to the marriage, 

the parties intending marriage may apply by petition, where the person 
whose consent is necessary is resident within any of the towns of Calcutta 
Madras and Bombay, to a Judge of the High Court, or if he is not resident 
within any of said towns, then to the District Judge. 

And the said judge of the High Court, or Dis- 
Procedure on petition tnct Judge, as the case may bey may examine’the alle- 
gations of the petition in a summary way ; 
and, if upon examination such marriage appears proper, such Judge of 
the High Court or District Judge, as the case may be shall declare the marriaa-e 
to be a proper marriage ® 

Such declaration shall be as effectual as if the person whose consent was 
needed had consented to the marriage ; 

and, if he has forbidden the issue of the Marriage Registrar’s certificate 
such certificate shall be issued and the like proceedings may be had under this 
Part m relation to the marriage as if the issue of such certificate had not been 
forbidden. 


46. Whenever a Marriage Registrar refuses to issue a certificate under 
IS within any of the towns of Calcutta, Madras and 
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Bombay, to a Judge of the High Couii, or if such district is not within any of 
the said towns, then to the District Judge. 

Ihe said Judge of the High Court, or District Judge, as the case may be, 
may examine the allegations of the petition in a sum- 
Proceduie on petition j^^iy way, and shall decide thereon. 

The decision of such Judge of the High Court or District Judge, as the 
case may be, shall be final, and the Marriage Registrar to whom the application 
for the issue of a certificate was originally made shall proceed in accordance 
therewith. 

47. Whenever a Marriage Rcgistiar resident in 
Petition when Marnage any 1 [Indian] State refuses to issue his certificate 
reiSrieStote;''' “‘her “f the parties intendiflg mainage may applj by 
petition to the Cenlial Government who shall decide 

thereon. 

Such decision shall be final, and the Marriage Registiar to whom the 
application was originally made shall proceed in accordance therewith 

48, Whenever a Marriage Registrar, acting under the provisions of section 

44, IS not satisfied that the person forbidding the issue 
Petition when Registrar qJ certificate is authorized by law so to do, the 
fo?bidd!n“f ° Marriage Registrai shall apply by petition, where 

his distiict is within any of the towns of Calcutta, 
Madras and Bombay, to a Judge of the High Court, or, if such distiict be not 
within any of the said towns, then to the District Judge. 

The said petition shall state all the circumstan- 
Procedure on petition. ces of the case, and pray for the order and direction 
of the Court concerning the same, 

and the said Judge of the High Court or District Judge, as the case may 
be, shall examine into the allegations of the petition and the circumstances of 
the case ; 

and if, upon such examination, it appears that the person forbidding the 
issue of such certificate is not authorized by law so to do. such Judge of the 
High Court or District Judge, as the case may be, shall declare that the person 
foibidding the issue of such certificate is not authorized as aforesaid, 

and thereupon such certificate shall be issued, and the like proceedings 
may be had in relation to such marriage as if the issue had not been forbidden. 

Whenever a Marriage Registrar appointed under section 8 to act withiii 
anyi [Indian] State is not satisfied that the person for- 
I’lddlng the issue of the certificate is authorised by law 
doubts authority of person ^0 the Said Marriage Registrar shall send a 

forbidding. Statement of all the circumstances of the case, together 

with all documents relating thereto, to the Central 

Government. 

If it appears to the Central (Government that the peison forbidding the 
issue of such certificate is not authoi ized by law so to 
Procedure on reference, do, the Central Government shall declare that the pei- 
son forbidding the issue of such certificate is not authorized as aforesaid 

and thereupon such certificate shall be issued, and the like proceedings 
may be had in relation to such marriage, as if the issue of the certificate had not 
been forbidden. 

49. Every person entering a protest with the Marriage Registrai, under 

T U V* Egainst the issue of any certificate, on 

grounds which such Marriage Registrar, under sec- 
tificate. ® Jodge of the High Court or the District 

Judge, under section 45 oi 46,declaies to be frivolous 
and such as ought not to obstruct the issue of the certificate, shall be liable for 

Leg. Ref. 

1 Substituted by Order in Council, 1937, 
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the costs of all proceedings in relation thereto and for damages, to be recoveied 
by suit by the person against whose marriage such piotest was entered. 

50, The certificate to be issued by the Marriage Registrar under theprovi- 
Form of certificate. section 41 shall be in the form contained in 

the second schedule to this Act annexed or to the like 
effect, and the Provincial Government shall furnish to every Marriage Registiar 
a sufficient number of forms of certificate. 


Solemnization of marriage 51 After the issue of the certificate of the 
after issue of certificate Marriage Registrar, 

or. where notice is required to be given under this Act to the Marriage 
Kcgistiars for different distiicts, after the issue of the certificates of the Mar- 
riage Registrars for such districts, 

marriage may, if there be no lawful impediment to the marriage of the 
parties described in such ceitificateor ceitificates, be solemnized between them, 
according to such form and ceremony as they think fit to adopt. 

But every such marriage shall be solemnized in the presence of some 
Marriage Registrar (to whom shall be delivered such certificate or certificates as 
aforesaid), and of two or more credible witnesses besides the marriage Regis- 
trar. 


And in some part of the ceremony each of the parties shall declare as 
follows, or to the like effect 

'T do solemnly declare that I know not of any lawful impediment why I 
A.B„ may not be joined in matrimony to C.D" 

And each of the parties shall say to the other as follows or to the like 
effect:— “I call upon these persons here present to witness that I, A.B., do take 
thee, C.D., to be my lawful wedded wife[o7 huibafid].’' 


52 Whenever a mairiage is not solemnized within two months after the 
copy of the notice has been entered by the Marriage 
.S“ wo'Shr'aftlr R'fff y. as required by seetion 4(1 the notice and the 
notice, new notice required certificate, if any, issued thereupon, and all Other 
proceedings thereupon, shall be void, 
and no person shall proceed to solemnize the marriage, nor shall any 
Marnage Registrar enter the same, until new notice has been given, and entry 
made, and certificate thereof given, at the time and in the manner aforesaid. 


Marriage Registrar may 
ask for particulars to be 
registered. 


53. A Mariiage Registrar before whom any 
marriage is solemnized under this Part may ask of 
the persons to be married the several particulars re- 
quired to be registered touching such marriage. 


54. After the solemnization of any marriage under this Part, the Marriage 
^ , , Registrar present at such solemnization shall forth- 

M&zS p“rt T' carriage m duplicale ; that is to say, 

in a marriage register-book, according to the form of 
the fourth schedule hereto annexed, and also in a certificate attached to the 
marriage-regisler-book as a counterfoil. 


The entry of such marriage in both the certificate and the marriage-register- 
book shall be signed by the person by or before whom the marriage has been 
solemnized, if there be any such person, and by the Marriage Registrar present 
at such marriage, whether or not it is solemnized by him, and also by the parties 
married, and attested by two credible witnesses other than the Marriage Regis- 
trar and pel son solemnizing the marriage. 

Every such entry shall be made in order from the beginning to the end of 

the book and the number of the certificate shall correspond with that of the 

entry in the marriage-iegister-book. 
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55 The Marriage Registrar shall forthwith 
Certificates to be scni separate the certificate from the marriage-register- 
monthly to Ke&isiiar- yf eyery nionth, to the 

l[Registrar*General of Births, Deaths and Marriages]. 
The Marriage Registrar shall keep safely the said register-book until it is 
^ ^ , filled, and shall then send it to the MRegistrar-Gene- 

Cu.tody Ot Register book, and Marriages], to be kept by 

him with the records of his office. 


Officers to whom Regis- 
trars in Indian States shall 
send certificates. 

appoints in this behalf. s 


56. The Marriage Registrars in [ Indian] i a States 
shall send the certificates mentioned in section 54 to 
such officers as the [Central Government] from time 
to time, by notification in the [Official gazette] 


57. When any Native Christian about to be married gives a notice of 

maniage or applies for a certificate from a Marriage 
Registrars to ascertain Hegistrar, such Marriage Registrar shall ascertain 
a”£i“d brSe s«d Native Chustiai. undersMds the 

Christians. Enhsh language, and, if he does not, the Mairiage 

Registrar shall lianslatc, or cause to be tianslated, 
such notice or ceitificatc or both of them, as the case may be, to such Native 
Christian into a language which he undeistands; 

or the Marriage Registrar shall otherwise asceitain whether the Native 
Christian is cognizant of the purport and effect of the said notice and certificate. 

58. When any Native Christian is married under the jnovisioiis of this 

Part, the person solemnizing the marriage shall as- 
Native Christians to be cei tain whether such Native Christian undeistands 
Sions the English language, and, if he does not, the person 

solemnizing the marriage shall, at the time oi the 
solemnization, translate, or cause to be translated, to such Native Christian, into 
a language which he understands, the declarations made at such marriage in 
accordance with the provisions ot this Act. 

59. The registration of marriages between 
Reg) .stration of marriages Native Christians under this Part shall be made in 
betT\eeni a ive C ns lans conformity with the rules laid down in section 37 (so 
far as they are applicable), and not otherwise. 


PART VI 3 


Marriage of Native Christians, 


On what conditions mar- 
nages of Native Christians 
may be certificated 

Otherwise 


60. Eveiy marriage between Native Christians 
applying foi a certificate shall, without the preliminary 
notice required under Part III, be certified under this 
Part, if the following conditions be fulfilled, and not 


Leg. Ref 

1 These words were substituted for the 
words “Secretary to the Local Government” 
by the Births, Deaths and Marriages Regis- 
tration Act (VI of 1886), S 30, cl (b) 
Substituted by Ordtr in Council, 1937 
* C/. S 24 (2) of the Births, Deaths and 
Marriages Registration Act (VI of 1886) 
The Commissioner of Ajmer-Merwara has 
been appointed under this section for the 
Rajputana States, se£ Aj. R. 0. ; the Agent, 
Governor-General, Central India Agencj', 
foi States in Central India ; see Bnt Enact. 


V .V (C / ), Ed. 1899, p 45; the Regis- 
trar-General of Births, Deaths and Marri- 
ages, Madras, for the Mysore State, see 
M , Mad and Mys. , p 47; the First 
Assistant to the Resident for the Hyderabad 
State, see ibid, (Hyd ), p. 26 
® As to the validation of past marriages 
solemnized under Part VI between persons 
of whom one only was a Native Christian, 
and penalty for solemnizing such marriages 
under Part VI in future, see the Marriaces 
Validation Act (II of 1^). 
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(1) the age of the man intending to be married shall exceed sixteen 
years, and the age of the woman intending to be married shall exceed thirteen 
years ; 

(2) neither of the persons intending to be married shall have a wife or 
husband still living; 

(3) in the presence of a person licenced under section 9, and of at least 
two credible witnesses other than such person, each of the parties shall say to 
the other— 

“I call upon these persons here present to witness that I, A.B., in the 
presence of Almighty God, and in the name of our Lord Jesus Christ, do take 
thee CD., to be my lawful wedded wife [or husband]" or words to the like 
effect- 


Provided that no marriage shall be certified under this Part when either 
■of the parties intending to be married has not completed his or her eighteenth 
year, unless such consent as is mentioned in section 19 has been given to the 
intended marriage, or unless it appears that there is no person living authorized 
to give such consent. 

61. When, in respect to any marriage solemnized under this Part, the 
conditions presciibed in section 60 have been fulfilled, 
Grant of certificate. person licenced as aforesaid, in whose presence 

the said declaration has been made, shall, on the application of either of the 
parties to such marriage, and on the payment of a fee of four annas, grant a 
■certificate of the marriage. 

The certificate shall be signed by such licenced person, and shall be 
received in any suit touching the validity of such marriage as conclusive proof 
of its having been performed. 


162. (1) Every person licenced under section 9 shall keep in English, or in 
the vernacular language in ordinal y use in the district 
Keeping of register-book or State in which the marriage was solemnized, and m 
and deposit of extracts such form as the [Provincial Government] by which 
GeneraT*” egistrar- licenced may from lime to time prescribe, 2 a 

register-book of all marriages solemnized under this 
Part in his presence, and shall deposit in the office of the Registrar-General of 
Births, Deaths and Marriages for the territories under the administration of the 
said [Provincial Government], in such form and at such intervals as that 
Government may prescribe, true and duly authenticated extracts fiom his 
register-book of all entries made therein since the last of those intervals, 

(2) Where the person keeping the register-book was licenced as regaids 
a Native State by the [Central Government] references in sub-section (1) 
to the [Provincial Government] therein mentioned shall be read as references to 
the [Provincial Government] to whose Registrar-General of Births, Deaths and 
Marriages certified copies of entries in registers^ of births and deaths are for 
.the time being required to be sent under section 24, sub-section (2), of the 
Births, Deaths and Marriages Registration Act, 1886. 


Leg. Ref. 

This section was substituted for the 
oiiginal S 62 (relating to the keeping and 
form of the icgister-book) by the Indian 
Christian Marriage Act (1872) Amendment 
Act (11 of 1891), S. 4. 

2 For notifications issued under the powers 
conferred by this section m— (1) Assam, see 
Assam Ca:ettc, 1901, Pt. 11, p. 397; (2) 
Bengal, fee Ben. R & 0. ; f3) Burma, sec 
Bur. R. M., (4) the Central Provinces, see 
1-37 


C J’ R & 0 ; (5) Punjab, sec Pun. R. 
& 0. , (6) the United Pi evinces of Agra 
and Oudh, sec North-Western Provinces and 
Oudh List of Local Rules and Orders, 
Ed. 1894, p. 42. For notifications m tlic 
United Provinces of Agra and Oudh, under 
the powers conferred by Ss, 62, 6, 7, 9, 82; 
83 and 85, see North-Western Provinces and 
Oudh Lists of Local Rules and Orders, 
Ed 1894, p. 42. 
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63. Every person licensed under this Act to grant certificates of marriage 
Search., in reEi,te.-'«k » marnage-registtr-book under secuoi 

and copies of cnrm s Okj, Shall, at all reasonable times, allow search to be 
made in such book, and shall, on payment of the 
proper fee, give a copy, certified under his hand, of an entry therein. 

64. The provisions of sections 62 and 63, as to 
Books in which marnageb the form of the register- book, depositing extract 
‘herefrom aIlowing%earches lhc.?of, .aid p^g 
gistered. copies of the entries therein, shall, mutabs mutandis 

apply to the books kept under section 37 . ' 

65. This Part of this Act, except so much of sections 62 and 63 as are 

,, w , c referred to in section 64 shall not apply to mairiaees 
IWc4h^1cs"savi^ between Roman Catholics. But nothing herein con- 
certain maniages. tainea shall invalidate any mairiage celebrated 

between Roman Catholics under the provisions of 
oJr ^ previous to the twenty-third day of February 

1865. 

PART VII. 

Penalties. 

False oath, declaration, 66 . Whoever, for the purpose of procunnv a 

marriage or licence of marriag\Sention~^ “ 

(a) where an oath or declaration is required by this Act, or by any rule 
or custom of a Church according to the rite and ceremonies of which a mar- 
riage is intended to be solemnized, such Church being the Church of ICngland 
or of Scotland or of Rome, makes a false oath or declaration or " ^ 

(&) where a notice or certificate is required by this’ Act, signs a false 
notice or certificate, 

shall be deemed to have committed the offence punishable under section 
193 of the Indian Penal Code with imprisonment of cither description for a 
term which may extend to three years and, at the discretion of the Court with 
fine. ’ 

67. Whoever forbids the issue, by a Marriage Registrar, of a certificate 
Forbidding, by false per f^^sely representing himself to be a person whose 
sonauon, issue of certificate marriage is required by law, knowing 

by Marriage Registrar. believing such representation to be false or not 

A -u j ^ to be true, shall be deemed 

guilty of the offence described m section 205 of the Indian Penal Code. 

263. Whoever, not being authorized by section 5 of this Act to solemnize 
Solemnizing marriage soleiimizes or pro fesscs to solemnize in the 

without due authority. absence Of a Marriage Registrar of the district m 
which the ceremony takes place, a marriage between 


Leg. Ref. 

^ Act XXV of 1864 was icpealed by Act 
V of 1865, which was repealed by this Act. 

® This section was substituted for the 
original S 68 by Act II of 1891, S 6 

Notes. 

Secs. 66 and 6S.—See 16 A. 212, 40 A 
393; 14 M. 342; 17 M. 391; 18 M. 230: 19 
M. 273 ; 20 M. 12; 6 Mad. H. C. Rep. Ap. 
20. No one except a person who professes 
the Chnstian religion comes under S. 68 
of the Act. The mere fact that a person 
was baptized as an infant or that he is 


attending a ChrisUan school or he is dress- 
ing as a Chnstian is not sufficient to treat 
mm as such. There is no express prohibi- 
tion preventing a person professing Chris- 
Itanily from doing violence to his faith and 
marrying a non-Christian, by a non-Ohris- 
tian ceremony. Section 68 docs not make 
It penal foi a Christian to marry by a cere- 
mony which is void under S. 4 of the Act. 
w A. 3W A Hindu by religion perform- 
mg a marriage according to the Hindu mode 
between two persons one of whom is a 
an offence under S. 68 . 
40 M 1030=33 M.L.J. 148, 
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S. 71] The Indian Chbistian Maxkiage Act (XV or 1872), 

persons one or both of whom is or are a Christian or Christians, shall be puni- 
shed with imprisonment which may extend to ten years, or (in lieu of a sentence 
of imprisonment for seven years or upwards) with transportation for a term of 
not less than seven years, and not exceeding ten years, 

or, if the otfender is an European or American, with penal servitude 
accoiding to the provisions of Act XXIV of 1855 {to substitute penal servitude 
for the punishment of transporiatton in respect of European and American 
convicts) I [*♦] 

and shall also be liable to fine. 

69. Whoever knowingly and wilfully solemnizes a marriage between 

persons one or both of whom is or are a Christian or 
Solemnizing marriage out Christians at any time other than between the hoars 
whnesse7 of six in the morning and seven in the evening, or in 

the absence of at least two ci edible witnesses, other 
than the person solemnizing the marriage, shall be punished with imprisonment 
for a term which may extend to three years, and shall also be liable to fine. 

This section does not apply to marriages solemnized under special 
licences granted by the Anglican Bishop of the 
Sa\ing of marriages Diocese or by his Commissary, nor to marriages per- 
between the honrs of seven .n the evening 
and six in the morning by a Clergyman of the Church 
of Rome, when he has received the general or special licence in that behalf 
mentioned in section 10. 

a [Nor does the section apply to marriages solemnized by a Clergyman of 
the Church of Scotland according to the rules, rites, ceremonies and customs of 
the Church of Scotland.] 

70. Any Minister of Religion licensed to solemnize marriages under this 

Act who, without a notice in writing, or, when one 
Solemnizing, without of the parlies to the marriage is a minor, and the 
Stic" mrnaTe "I"'.''"* ‘be parents or guardians to such 

With minor. marriage has not been obtained, within fourteen days 

after the receipt by hirif of notice of such marriage, 
knowingly and wilfully solemnizes a marriage under Part III, shall be punished 
with imprisonment for a term which may extend to three years, and shall also 
be liable to fine. 

Issuing certificate, or 71 A Marriage Registrar under this Act, who 

notiri?°’^* publica- commits any ot the following offences 

(1) knowingly and wilfully issues any certificate for marriage, or solem- 
nizes any marriage, without publishing the notice of such marriage as directed 
by this Act ; 

(2) 8 [after the expiration of two months after the copy of the notice has 

marrying after expiry of been entered as required by section 40 in respect of 
notice , any marriage, solemnizes such marriage ;] 

(3) solemnizes, without any order of a competent Court authorizing him 

to do so, any marriage, when one of the parties is a 
solemnizing marriage with minor, before the expiration of fourteen days after 
receipt of the notice of such marriage, or with- 
er without sending co^y of out sending, by the post or otherwise, a copy of such 
notice ; notice to the Senior Marriage Registrar of the district 

if there be more Marriage Registrars of the district 
than one, and if he himself be not the Senior Marriage Registrar ; 


Leg. Ref . * Last paragraph was added by S. 7 of the 

1 The words “and to amend the law re- Indian Christian Marriage Act (1872), 
lating to the removal of such convicts” were Amendment Act (II of 1891) . 
repealed by the Repealing and Amending * Qause (2) was substituted for the 
Act (II of 1891). onginal cl. (2) by Act II of 1891, S. 8 (1). 
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( \) issues any certificate the issue of which 
issuing certificate ^ agaiiut hecn prohibited, as in this Act provided, by any 
authorized piohibition. person authorized to prohibit the issue thereof, 

shall be punished with imprisonment for a term which may extend to five 
years, and shall also be liable to fine. 

Issuing ceitificate alter 72. Any Marriage _ Registrar knowingly and 
expiiyof notice, or in case wilfully issuing any certificate for marriage after the 
of minor, within fourteen expiration ofiftwo months] after the notice has been 
a„rered b, bin! as aforesaid. 

or knowingly and wilfully issuing, without the order of a competent 
Court authorizing him so to do, any certificate for marriage, where one of the 
parties intending marriage is a minor, before the expiration of fourteen days 
after the entiy of such notice or any certificate the issue of which has been 
forbidden as aforesaid by any person authorized in this behalf, 

shall be deemed to have committed an offence under section Ifif") of the 
Indian Penal Code. 

mMraSf'oiha 73. Whoever, being authorized under this .^ct 
than Clergy of Churches of to solemnize a marriage, 

England, Scotland or Rome ; 

and not being a Clergyman of the Church of England, solemnizing a 
marriage after due publication of banns, or under a licence fiom the Anglican 
Bishop of the Diocese or a Surrogate duly authorized in that behalf, 

or, not being a Clergyman of the Chuch of Scotland, solemnizing a 
marriage according to the rules, rites, ceremonies and customs of that church, 
or, not being a Clergyman of the Church of Rome, solemnizing a marri- 
age according to the rites, rules, ceremonies and custom of that church, 

knowingly and wifully issues any certificate foi marriage under this Act 
or solemnizes any marriage between such persons as 
issuing certificate or marry- aforesaid, without publishing, oi causing to be affixed, 
ing, without publishing marriage as directed m Part Ilf of 

Sifiwte; this' Act, or after the expiration of two months after 

the certificate has been issued by him : 
or knowingly and wilfully issues any certificate for marriage, or solem- 
nizes a marriage between such pesons when one of 
issuing certificate for, or the persons intending mainage is a minor, before the 
solemnzing, “arnage with gxpiiation of fourteen days after the receipt of notice 
minor, within lourteen days ^ j- i .t j. 

after notice of marriage, or without sending, by the post or 

otherwise, a copy of such notice to the Marriage 
Registrar, or, if there be more Marriage Registrars than one, to the Senior 
Marriage Registrar of the district : 

or knowingly and wilfully issues any certificate 
issuing certificate authoru- jggug of which has been forbidden, under this Act, 
edly forbidden; ^^j^y p^fgQj, authorized to forbid the issue : 

or knowingly and wilfully solemnizes any 
solemnizing marriage autho- marriage forbidden by any person authorized to 
nzedlyforbiddn.. forbid the same : 

shall be punished with imprisonment for a term which may extend to four 
years, and shall also be liable to fine. 

74. Whoever, not being licensed to grant a certificate of marriage under 
Part VI of this Act, grants such ceitificate intending 
Unlicensed person grant- thereby to make it appear that he is so licensed, shall 
punished with imprisonment for a term which may 
extend to five years, and shall also be liable to fine. 

Leg. Ref. S, 8 (2) of the Indian Christian Marriage 

1 The words within brackets were substi- Act, (1872), Amendment Act (11 of 1891), 
tuted for the words "three months” by 
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S. 79] The Indian Christian Marriage Act (XV of 1872), 

i[Whoever, being licensed togrant certificates of marriages under Part VI 
of this Act, without just cause refuses, or wilfully neglects or omits, to perform 
any of the duties imposed upon him by that Part shall be punished with fine 
which may extend to one hundred rupees]. 

75. Whoever, by himself or another, wilfully 
Destroying or falsifying destroys or injures any register-book or the counter- 

register-books. certificates thereof, or any part thereof or any 

authenticated extract therefrom, 

or falsely makes or counterfeits any part of such register-book or counter- 
foil certificates, 

or wilfully inserts any false entry in any such register-book or counter- 
foil certificate or authenticated extract, 

shall be punished with imprisonment for a term which may extend to 
seven years and shall also be liable to fine. 

76. The prosecution for every offence punish- 
able under this Act shall be commenced within two 
years after the offence is committed. 

PART VIII. 

Miscellaneous. 

77. Whenever any marriage has been solemnized 
in accordance with the provisions of sections 4 and 5 
it shall not be void merely on account of any irregu- 
larity in respect of any of the following matters, 
namely 

(1) any statement made in regard to the dwelling of the persons married 
or to the consent of any person whose consent to such marriage is required 
by law : 

(2) the notice of the marriage: 

(3) the certificate of translation thereof : 

(4) the time and place at which the marriage has been solemnized : 

(5) The registration of the marriage. 

78. Every person charged with the duly of registering any marriage, who 
Correction of errors. <lis«vers any error in the form or substance of any 
such entry may, within one month next after the dis- 
covery of such error, in the presence of the persons married, or, in case of their 
death or absence, m the presence of two other credible witnesses, correct the 
error, by entry in the margin, without any alteration of the original entry, and 
shall sign the marginal entry, and add thereto the date of such coirection, and 
such person shall make the like marginal entry m the certificate thereof. 

And every entry made under this section shall be attested by the witnes- 
ses in whose presence it was made. 

And in case such certificate has been already sent to the 8[Registrar- 
General of Births, Deaths and marriages] such person shall make and send in 
like inanner a separate certificate of the original erroneous entry and on the 
marginal correction therein made. 

Searches and copies of 79. Every person solemnizing a marriage under 
this Act, and hereby required to register the same, 
and every Marriage Registrar or 3 [Registrar- General of Births, Deaths 
and Marriages] having the custody for the time being any register of marriages 
or of any certificate, or duplicate, or copies of certificate, under this Act, 

shall, on payment of the proper fees, at all reasonable times, allow sear- 

, , Leg. Ref. tuted for the words “Secretary to the Local 

1 The last paragraph of S. 74 was added Govemmenr by S. 30 (b) of the Births, 

Christian Marriage Act Deaths and Marriages Registration Act (VI 
(1872), .Vinendment Act (II of 1891). of 1886). 

2 The words within brackets were substi- 
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ches to be made in such register, or for such certificate, or duplicate, or copies 
and give a copy under his hand of any entry in the same. 

80. Every certified copy, purporting to be signed by the person entrusted 

under this Act with the custody of any marriage- 
Certified copy of entry in register or certificate, or duplicate, required to be 
kept or delivered under this Act, of an entry of a 
marriage in such register, or of any such certificate 
or duplicate, shall be received as evidence of the marriage purporting to be so 
entered, or of the facts purporting to be so cei tified therein, without further 
proof of such register or certificate or duplicate or of any entry therein, 
respectively, or of such copy. 

81. The 1 [Registrar-General of Births, Deaths and Marriages] and the 

officers appointed under section 56 shall, at the end of 
Sending certificates of every quarter in each year, select, from the certifica- 

tar?SSTfo? marriages forwarded to them respectively dur- 

tary of btate for India. certificates of the marriages of 

which the 1-a [Government by whom he was appointed] may desire that evidence 
shall be transmitted to England, 

and shall send the same certificates, signed by them respectively, to the 
Secretary to the Government of India the Home Department, for the purpose 
of being forwarded to the Secretary of State for India and delivered to the 
Registrar-General of Births, Deaths and marriagesS fin England] : 

Provided that, in the case of the Governments of Madras and Bombay, 
the said certificates shall be forwarded by such Governments respectively 
directly to the Secretary of State for India. 


prLSe'^fees chargeable under this Act for— 

receiving and publishing notice of marnages ; 
issuings [certificates for marriage] by Marriage Registrars, and register- 
ing marriages by the same ; 

entering protests against, or prohibitions of, the issue of 4[certificales 
for marriage,] by the said Registrars: 

searching register-books or certificates, or duplicates of copies thereof ; 
giving copies of entnes in the same under sections 63 and 79. 

The Provincial Government shall fix the amount of such fees respectively, 
and may from time to time vary or remit them either generally or in 
special cases, as to it may seem fit. 

83, The Provincial Government may make rules in regard to the disposal 
of the fees mentioned in section 82 the supply of 
Power to make rules. register-books, and the preparation and submission 
of returns of marnages solemnized under this Act. 

Power to prescribe fee® 84. The powers confered on the Provincial 
State^'^* I Indian] 1- Government by sections 82 and 83 [shall ]l-a so far as 
®' regards [Indian] i-a States, be exercised by the 

Central Government. 


Power to declare who 
shall be District Judge. 

District Judge. 


85. The Provincial Government may, by notifi- 
cation in the official Gazette, declare who shall, in any 
place to which this Act applies, be deemed to be the 


Leg. Ref. 

1 The words withm brackets were substi- 
tuted for the words “Secretary to the Local 
Govemment” by S. 30 (b) of the Births, 
Deaths and Marriages Registration Act (VT 
of 1886). 

Substituted by Order in Council, 1W7 

2 The words within brackets were added 
by S. 30 (d) of the Births, Deaths and 


Marnages Rejgistration Act (VT of 1886). 

® The words “certificates for marriage" 
were substituted for the words “certificate 
of marriages” by the Repealing and Amend- 
ing Act (I of 1903), S. 3 and Sch. IL 

* The words within brackets were substi- 
tuted for the words "marriage certificates” 
by the Repealing and Amending Act (I oi 
1903), S. 3 and Sch. II. 
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i[86. (1) The powers and functions exercisable by the [Central Govern- 
ment] under sections, 6, 8, 9, 47, 48, 56 and 84 
Powers and functions gg faj- as regards any Native Slate which is 

Z7sSul “ within the political charge of a [Provincial Govern- 

ment] be [exercisable] 2 by that [Provincial Govern- 
ment]. The exercise under this section by any [Provincial Government] of 
powers and functions under sections 6, 8, 9 and 56 shall be by notification in the 
official Gazette. 

(2) The powers and functions exercisable under this Act by the 
[Central Government] may be delegated to, and exercised by, such officers as 
he may from time to time appoint in this behalf.] 

„ . , „ , 87. Nothing in this Act applies to any marriage 

nagVs!”^ Consular mar- pgj.foj.med by any Minister, Consul or Consular Agent 
between subjects of the State which he represents 
and according to the laws of such State. 

88. Nothing in this Act shall be deemed to vali- 
date any marriage which the personal law applicable 
to either of the parties forbids him or her to enter 
into. 

SCHEDULE i. 

(See sections 12 and 38.) 

NOTICE OF MARRIAGE. 

To a minister \or Registrar] of 

I hereby give you notice that a marriage is intended to be had, within three calendar 
months from the date hereof, between me and the other party herein named and described 
(that IS to say) : 


Non-validation of marri- 
ages within prohibited de- 
grees. 


Names. 

Condition 

Ranlc or pro- 
fession. 

Age. 

Dwelling 

place. 

Length of 
residence 

Church, chapel or 
place of worship 
m which the 
marriage is to be 
solemnized. ! 

District in which 
the other party 
resides, when the 
parties dwell m 
different districts 

< 

S 

3 

o 

Carpenter. 

Of full age. 

16, Clive 
Street 

23 days. 

Free Church of Scotland 
Church, Calcutta. 


Martha Green 

Spinster 


Minor. 

20, Hastings 
Street. 



More than a 
month. 

Witness my hand, this 



day of 

seventy-two. 







(Signed) JAMES SMITH. 

_ .Line \talics. m this schedule are to be filled up as the case mav be and the hiant 

-division thereof is only to be filled up when one of the parties lives in 

another district,] 


Leg. Ref. 

1 Section 86 was substituted by Act 
XXXVTII of 1920, Sch. I. 

* Substituted by Order in Council, 1937. 


Notes. 

Sec 88. — ^Thc_ Christian Marriage Act is 
•only concerned with the forms in which the 
marriage is to be solemnized and does not 
•deal with objections to the validity of the 


marriage. A Civil Marriage before a Re- 
gistrar between persons professing the 
Roman Catholic religion is valid in law. 
Personal laws in S. 88 includes any per- 
sonal law apart from any personal law as 
to the form of the marriage, forbidding any 
of the parties to enter into a contract of 
marriage with one another. 32 Bom I. 
R, 17=1930 Bom. lOS. 
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SCHEDULE 11. 

(See sections 24 and 50.) 

Certificate of Receipt of Noticf. 

j, 

(In Jieteb) t'crlify lhal, nn th*. day of , notice was duly entered 

in tny Murnage Notice Book of the marriage intended between the parlie.s theiem named 
and d.P'.oribed, delivered under the hand of one of the paitics (that is to say) 

0 I ; ' *0 ' 

g ft «, U jChurcb, chapel, oi District m which 

V- S . ' -S jj ja-S place of worship j the other party 

Names, ;g o,o Age. I invihichthe re.sides, when the 

g 5; ’ i; ft g K (marriage is to be ! parties dwell in 

O S«t! |R hI i solemnized. I different districts 

05 J I . ' _ _ ' 



'J*"'" H the Ttulun Christian 

Marriage Act, 1872, has been duly made by the said (Javics Smith). 

Date of notice entered ( The issue of this ceitificalc has not Ihtu piohihitcd by 


ccitincatc guen 


any poison aiithon/ed t.. forbid the tsMie thereof 


Witness my hand, this 


day of 


.tcveutv-txvn 


mj,. - . {Signed) . 

ihis ccitihcate will he void, unless the marnago i«. snlcmni/ed on oi heEou the 
day of 

VP'." ‘h' »»>1 ««• Wank 

division thereof is only (<• he filled up when one of the pailies lives m anotliei distiict.J 

SCHEDULE HI. 

(See sections 28 and 31.)2 
l‘ORM OF Register of Marriages. 

Quarterly Returns 
of 

MARRIAGES 

for 

. ( Calcutta. 

The Archdeaconry of j Madras. 

( Bombay. 


1, “ . Registrar of the Archdeaconry of jMadrof, | do hereby 

ceitify tJiat the annexed are correct and Official Quartcriy Returns of 

Mamage within the Archdeaconry of as made and transmitted to me for 

"'”^"^nding the day of in the yeai 

1 Tiipe/. J I, ..L r. * reference was substituted for the 

inc Sd J reference by Act XII of 18M, 

mg and Amending Act (I of 1903), S. 3, Second Schedule. ' 
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[Signature of fiegisirar.} 
(Calcutta, 

Registrar of the Archdeaconry of \Madras, 

{Bombay. 

(Allahabad, 

MARRIAGES solemnized at -I 

I Calcutta, etc., etc 



SCHEDULE IV. 
(See sections 32 and 54.) 
Marriage Register Book. 


^ Names of Parties. 

.Q When married. 

1 Christian Sur- 

name. name. 

Age. 

Condition. 1 

1 

Rank or pro 
fession. 

Reference at 
the time of 
mar^iage 

Father’s 
name and 
surname. 

|Day Month Year, j i 

i 




1 

1 i James 

White 

26 

Ji'idow- 

Car- Agra William 

1 


years 

er 

penter White 

Martha 

1 Duncan 

1/ 

Spinster 

Agra John 

1 1 

1 

years 


Duncan 


Mamed in the 

This marriage was solem- ( James White, ] - r „„ ( John Smith ] 

nized between us |jl/ar//jo Duncan J presence of us | J 

Cestificate of Marriage. 


• • 0 rt o 

u Names of Parties^ o 

S When married. Age. ig °'5 S ;i C « g 

» Chimttol Sur. § ^ 3 Skills 

I J l_JJ_ I g S~ ^ 



\ \ 
Daj Month. Year. 



! 






James White 

26 

Wi- 

Car- 

Agra 

William 




years 

dower j 

penter 


White 



Martha Dun- 

17 

Sptns- 1 


Agra 

John 


1 J 

can. 

years 

ter. 1 



Duncan^ 


1-38 



298 


The Civil Court Manual (Imperial Acts). 


Married in the 
This marriage was sole 
ranized between us 

SCHEDULE V. 

(See section 2 ) 

Enactment Repealed. 

Jhon Smith ) 
Than Green f 

Number and year. 

Title. j 

1 Extent of Repeal. 

Statute 58 Geo. 3, 
<ap. 84. 

An Act to remove doubts as to the validity 
of certain marriages had and solemnized 
within the British territories in India. j 

The whole. 

Statute 14 & IS Viet., 
cap. 40. 

An Act for marriages in India. 

! , 

The whole. 

Act No. V. of 1852 j 

! 

I 

An Act for giving effect to the provisions 
of an Act of Parliament, passed in the 
ISth year of the reign of her present , 
Majesty, instituted “An Act for Marri- 
ages m India". 

So much as has not 
been repealed. 

Act No. V of 1865. 

The Indian Marriage Act, 1865. 

The whole Act, except 
so far as it relates to 
the Straits Settle- 
ments. 

Act No. XXII of 1886. 

An Act to extend the Indian Marriage Act, j 
1865, to the Hyderabad Assigned Dis- ' 
tricts, and the Ontonments of Secun- 
derabad, Trimulgherry and Aurangabad. 

The whole. 


THE CODE OP CIVIL PROCEDURE (V OF 1908). 

Statement of Repeals and Amendments. 


S. 5 rep. in part, Act XXXVIII of 1920, 
'S.2and Sch. I, Pt. I. 

S. 7 am., Act I of 1926. 

S.8am„ Act I of 1914, S. 2. 

S. 35-A inserted. Act IX of 1922, S 2. 

S.5S am.. Act HI of 1921, S. 2. 

S. 60 rep. in part. Act X of 1914, S. 3 and 
Sch. II. 

S.60ani., Act XXVI of 1923, S. 2. 

S. 61 rep in part. Act XXXVIII of 1920, 
S.2and Sch.I.Pt. I. 

S.67 am.. Act I of 1914, S. 3 

S. 67 rep. in part. Act XXXVIII of 1920, 
S. 2 and Sch. I, Pt. I. 

S. 68 rep in part. Act XXXVIII of 1920, 
^.2 and Sch. I, Pt. I. 

S. 103 am., Act VI of 1926, S.2. 

S. 104 am., Act IX of 1922, S 3. 

S. Ill am , Act XIII of 1916, S. 2 and Sch. 

S. 116 am., Act XIII of 1916, S. 2 and Sch. 

S 120 rep in part, Act III of 1909, S. 127 
and Sch. Ill (Repealed). 

S. 122 am.. Act XIII of 1916, S 2 and Sch. 

S. 122 am., Act XVIII of 1919, S. 2 and 
Sch. I. 

S 122 rep. m part, Act XI of 1923, S. 3 and 
Sch. II. 

S. 123 am.> Act XIII of 1916, S. 2 and Sch, 


S. 123 am., Act XVIII of 1919, S. 2 and 
Sch. 1. 

S 123 rep. in part, Act XI ofl92’, S 3 
and Sch. II. 

S. 12S am , Act XXXVIII of 1920, S. 2 and 
Sch I. Pt. I. 

S. 126 am., Act XIII of 1916, S. 2 and Sch. 

S. 127 am., Act XXIV of 1917, S. 2 and 
Sch. 1. 

S 129 am., Act XIII of 1916, S. 2 and Sch. 

S. 130 am., Act XIII of 1916, S 2 and Sch. 

S. 130 am., Act XXIV of 1917, S, 2 and 
Sch. 

S 138 am , Act IV of 1914, S. 2 and Sch , 
Pt I 

S. 143 rep. in wrt, Act XXXVIII of 1920, 
S.2and Sch. I, Pt.I 

S. 156 rep.. Act XVII of 1914, S.3 and 
Sch. II. 

Sch. I, 0 3,'Rr. 1 and 4 am.. Act XXII of 
1926. 

Sch. 1, 0.5 am., Act XVIT of 1914, S. 2 
and Sch. I. 

Sch. 1, 0. 9 am . Act XXIV of 1920, S. 2 

Sch. I, 0. 21 am.. Act XXIX of 1923. Ss. 
2 and 3. 

Sch 1, 0. 38 am , Act I of 1926, S. 4- 
addition of R. 13. 
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Sch. I. 0. 41 am.. Act IX of 1922, S. 4. 
Sch.1,0. 43, R. l(o) am., Act XVI of 
1930. 

Sch. I, 0. 45 am., Act XXVI of 1920, Ss. 3, 
4 and 5. 

Sell. I, Appendix E am., Act X of 1914, 
S. 2 and Sen, I. 

Sch. I, Appendix F am.. Act X of 1914, 
S. 2 and Sch. I. 

Sch. V rep., Act XVII of 1914, S. 3 and 


Sch. II. . ^ 

Farther amendments were made by the 
following Acts : — XXII of 1926; X30C of 
1926, X of XVIII of 1928; I of 1929; 
XXI of 1929; XVI of 1930; X of 1932, 
XXXV of 1934, XXI of 1937; VIII of 1937; 
IX of 1937; XVI of 1937 and Parlia- 
mentary Order in Council relating to the 
Adoptation of Indian laws. 


Some local modifications in former Codes, which are to be read into the present Code 
by virtue of S. 158 of the latter .— 

Ajmere, Reg. I of 1877, S 28. 

Central Provinces, Act XX of 1875, Ss. II, 12 (added by Art 11 of 1879, S. 2). 
Coorg.Reg.Iof 1901, Ss. 11, 12. 

Lower Burma, Act VI of 1900, S. 16 (3). 

N.-W. Frontier Province, Reg. VII of 1901, Ss. 46, 78, 84 (3), 

Oudh, Act XVII 1 of 1876, Ss. 19 and 22. 

Sonthal Parganas, Reg. V of 1893, S. 10. 

Declaied in force— 

(except certain portions) in British Baluchistan, Reg. II of 1913, S. 3 ; 
in the Angul District, Reg. Ill of 1913, S. 3 ; 

(certain portions) in the Arakan Hill District, Reg. I of 1916, S. 2. 
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within jurisdiction of diflferent Courts. 

18. Place of institution of suit where 
local limits of jurisdiction of Courts are un- 
certain, 

19. Suits for compensation for wrongs 
to person or moveables. 

20. Other suits to be instituted where 
defendants reside or cause of action arises. 

21 Objections to jurisdiction. 

22. Poirar to transfer suits which may 
be instituted in more than one Court. 

23. To what Court application lies. 

24 General power of transfer and with- 
drawal. 

25. Power of (Jovernor-General in Coun- 
cil to transfer suits. 


Sections. 

Institution of Siuts. 

26 Institution of suite 

Summons and Dtscoverv 

27. Summons to defendant. 

28. Service of summons where defendant 
resides m another province. 

Seivice of foreign .summonses, 
like order di.scovery and the 

31 Summons to witness 
32. Penalty for default 

Judgment and decree 
33 Judgment and decree 
Intel eit, 

34. Interests 
35 Costs 

35-A. Compensatory costs iniesjieii (,f 
talse or vexatious claims or defences. 

PART II. 

Exjxution. 

. General. 

« to orders, 

decree Court which passed a 

Court hy which decrees may he eAe( uted. 
cut^* which decree may be ixc- 

39. Transfer of decree 

40. Transfer of deciee to Court in 
anothei province. 

beJ€rtifiSi.“^‘°^ execution proceedings to 

f 

of decrees passed by Bri- 

44-A. Execution of decrees passed bv 
Courts in the united Kingdom and other 
receiprocating territory ^ 
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SucnoNS. 

45. Execution of decrees in foicign 
territory. 

46. Precepts. 

Queitwni to be detet mined by Conn 
executing decree. 

45'. Questions to be determined by the 
Court executing decree. 

48. Execution barred in certain cases. 

Transferees and legal representatives. 

49 Transferee. 

50. Legal representative. 

Procedure in execution. 

51. Powers of Court to enforce execu- 
tion. 

52. Enforcement of decree against legal 
representative 

53. Liability of ancestral property 

54. Partition of estate or separation of 
share. 

Arrest and detention. 

55. Arrest and detention 

56. Prohibition of arrest or detention of 
women in execution of decree for money. 

57. Subsistence allowance. 

58. Detention and release. 

59. Release on ground of illness. 

Attachment. 

60. Property liable to attachment and 
sale in execution of decree. 

61 Partial exemption of agricultural 
pioduce. 

62. Seizure of properly in dwelling- 
house. 

63. Property attached in execution of 
decrees of several Courts. 

64. Private alienation of property after 
attachment to be void. 

Sale. 

65. Purchaser's title. 

66. Suit against purchaser not maintain- 
able on ground of purchase being on behalf 
of plaintiff. 

67. Power for Local Government to 
make rules as to sales of land in execution 
of decrees for payment of money. 

Delegation to Collector of power to execute 

decrees against immovable property 

68. Power to prescribe rules for trans- 
ferring to Collector execution of certain 
decrees. 

69. Provisions of Third Schedule to 
apply. 

70. Rules of procedure. 

Jurisdiction of Civil Courts barred 

71. Collector deemed to be acting judi- 
cially. 

72. Where Court may authorize Collec- 
tor to stay public sale of land. 

Distribution of assets, 

73. Proceeds of execution-sale to be 
latcably distributed among decree-holders. 

Resistance to execution. 

74. Resistance to execution. 

PART III. 

Incidentai- Proceedings. 

Commissions. 

75. Power of Court to issue commis- 
sions. 

76. Commission to another Court. 

77. Letter of request. 


Sechons. 

78. Commissions issued by foreism 

Courts. ® 

PART IV. 

Suits in Particular Cases. 

Suits by or against the Government or 

Public Officers in their official capacity, 

79. Suits by or against Government. ’ 

80. Notice. 

81. Exemption from arrest and personal' 
appearance. 

82 Execution of decree. 

Suits by Aliens and by or against Foreign 
and Native Rulers. 

83. When aliens may sue, 

84. W hen foreign States may sue 

85. Persons specially appointed by Go- 
vernment to prosecute or defend for Princes 
or Chiefs. 

86. Suits against Princes, Chiefs, ambas- 
sadors and envoys. 

87. Style of Princes and Chief. s as parties 
to suits. 

Interpleader. 

88. Where interpleader suit may be insti- 
tuted. 

PART V. 

Special Peoceedini.s 

Arbitration. 

89. Arbitration. 

Special Case. 

90. Power to state case for opinion of 
Court. 

Suits relating to Public Matters 

91. Public nuisances. 

92 Public charities. 

93. Exercise of powers of Advocate- 
General outside Presidency-towns. 

PART VI. 

Supplemental proceedings. 

94 Supplemental proceedings. 

95. Compensation for obtaining arrest, 
attachment or injunction on msuffiaent 
grounds 

PART VII. 

Appeals. 

Appeals from Original Decrees. 

96. Appeal from original decree. 

97. Appeal from final decree where no 
appeal from preliminary decree. 

98. Decision where appeal heard by two 
or more Judges. 

99 No decree to be reversed or modified 
for error or irregularity- not affecting merits 
or jurisdiction. 

Appeals from appellate dectees. 

100. Second appeal. 

101 Second appeal on no other grounds. 

102. No second appeal in certain suits. 

103. Power of High Court to determine 
issues of fact. 

1(W. Orders from which appeal lies 

105. Other orders, 

106. What Courts to hear appeals. 

General Provisions relating to Appeals. 

107. Powers of Appellate Court. 

KB. Procedure in appeals from appellate 
decrees and orders. 

Appeals to the King in Council 

109. When appeals lie to King m Coun^ 
cil. 



301 


The Code of Civil Peocedure (V of 19.8.) 


:B. 1] 


Sections. 

no. Value of subject-mator. 
in. Bar of certain appeds. 

111-A. Appeals Federal Courts 

112 . 

Reference, Review and Revision. 

113. Refeience to High Court. 

114. Review, 
ns Revision. 

PART IX. 

Special provisions relating io the Chartered 
High Courts. . 

116, Party to apply only to certain rlign 

Application of Code to High Courts, 

118. Execution of decree before ascer- 
tainment of costs. 

119. Unauthorized persons not to address 

^1^^" Provisions not applicable to High 
Court in original, civil or insolvent jurisdic- 

PARTX. 

Rules 

121. Effect of rules in First Schedule. 

122. Power of ceitain High Courts to 
make rules. 

123. Constitution of Rule Committees in 

certain provinces , 

124. Committee to report to High Court. 

125. Power of other High Courts to 
make rules. 

126. Rules subject to sanction. 

127. Publication of rules 

128 Matters for which rules may pro- 
vide. 

1^ Power of Chartered High Courts to 
make rules as to their original civil pro- 
cedure 

130. Power of other High Courts to make 
rules as to matters other than procedure 

131. Publication of rules 

PART XL 
Miscellaneous 

132 Exemption of certain women from 
personal appearance. 

133. Exemption of other persons. 

134. Arrest other than in execution of 
decree. 

135 Exemption from arrest under civil 
process. 

135- A. Exemption of members of legisla 
five bodies from arrest and detention under 


Sections, 

136?^°Procedure where person to be arrest- 
ed or property to be attached is outside di'.- 

*”l37. Language of subordinate Courts. 

138 Power for Local Government^ to re- 
ouire’evidence to be recorded in English. 

139. Oath on affidavit by whom to be ad- 
ministered 

140. Assessors in causes of salvage, etc. 

141. Miscellaneous proceedings. 

142 Orders and notices to be in writinsi 
143. Postage 

144 Application for restitution 
145. Enforcement of liability of surety 
146 Proceedings by or against repiescii- 
tatives. 

147. Consent or agreement by persons 

under disability. . 

148. Enlargement of lime 

149 Power to make up deficient of 

Court-fees. . 

150 Transfer of business. 

151. Saving of inherent powers of Com t. 

152. Amendment of juagments, decrees 
or orders. 

153 General power to amend. 

154. Savmg of present right of apiieal. 

155. Amendment of certain Acts 

156. Repealed. 

157. Continuance of oiders under rcjical" 

ed enactments , ^ , 

158 Reference to Code of Civil proce- 
dure and other repealed enactmenth 
SCHEDULFS 

The First SciiEiiuu-^RuIes of procethiic 
.appendix A —Pleadings. 

Appendix B — J *rocess. 

Appendix C— Discovery, Inspection firitl 
Admission 

Appendix J ) —I lecrees 
Appendix > -Execution 
Appendix F —Supplemental I'lrxccrlinns 
Appendix C— Appeal, Roferend* ainl Kc 
view 

Appendix H,— Miscellaneous. 

The Sf,cond Scheduef.— Arbitiatioii, 
Appendix.— Forms 

The Third Scheuui.e — I'ixecution uf 
decrees by collectors. 

The Fourth Schehuli..— Enactments am- 
ended 

The Fifth Schedule —Enactments lepcalcil 


THE CODE OP CIVIL PEOOEDURE (V OF 1908). 

[21si March, 190S\ 

An Act to consolidate and amend the laivs relating to the Procedure of Ihf 
Courts of Civil Judicature. 

Whereas it is expedient to consolidate and amend the law relating to the 
procedure of the Courts of Civil Judicature; It is hereby enacted as follows 
Preliminary, 

Short title, commence- 1. i[S. 1.1 (1) This Act may be cited as Tije 
ment and extent. CODE OF ClVlL PROCEDURE, 1908. 

Leg Ref. Notes. 

^ ^ For statement of Objects and Reasons, Sec. 1- Code.— T he object of codilicatioii 
Sze Gazette i?/7ndjo, 1907, Ft. V, p. 179, for of any branch of law is that on any point 
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(2) It shali come into force on the first day of January, 1909. 


[S.l 


Leg, Ref. 

Report of Select Committee, see ibid , 1908 
Ft, V, p. 35, and for procedings in Connnl, 
see ibid., 1907, Ft. VI. p. 135 : ibid., 1908, pp. 


8,12and2I2. . , r n 

The figuics within square brackets [ J 

reoresent the corresponding section of the 


1 Act XIV of 1882. 


Notes. 

specifically dealt with in that Code, the law 
should thenceforward be ascertained by 
interpreting the language used therein, and 
not by a search among the authorities to 
discover as to what may be the law as laid 
down in prior decisions. 23 C 563=6 M.L.J. 
71=23 1 A. 18 (P.C), 28 C 517. 

Consolidate.— The object of consolidation 
IS to gather and bring up to date the statutory 
law relating to any particular subject, so 
that it may serve as a useful Code applicable 
to the circumstances existing at the time 
■when the consolidating Act is passed. 22 C 
788=22 1 A. 107 (P.C). 

Scope —This Code is intended mainly to 
regulate procedure in Civil Court ; it is not 
primarily intended to create new rights or 
take away existing ones. 13 L. 618=1932 L. 
401, 1930 R. 317=128 I.C 382. The Code is 
not exhaustive An equitable set-off can be 
claimed independently of the specific provi- 
sions of tins Code. 1930 A. 875=128 LC. 763. 
There is no provision in this Code for making 
a counter-claim allhough a set-off is per- 
mitted to a defendant. 32 Bom L.R. 212= 
1930 B. 216 But this Code is to be deemed 
exhaustive on points specifically dealt with 
therein. See _ 24 M.L J 235 , 10 C L J. 527 
Where there is no specific provision in the 
Code it is the duty of the Court to act 
according to justice, ^ equity and good 
conscience and to decide the point upon 
general principles 2 PatLJ. 306=39 I.C. 
779 , 33 C. 927 ; 2 P L T. 240=61 I.C. 922 ; 1 
L. 339=58 I.C. 748; 36 C. 193=1 I.C. 913, 
33 C. 1094=10 C,W,N; 719. A Court passing 
any order with jurisdiction to pass the same, 
has an inherent power to order that the same 
be carried into effect 2 Pat.L.J. 361=39 1, 
C 763. 

Operation.— As the Code deals with pro- 
cedure only it applies to all actions pending 
as well as future, in accordance with the 
geneial principle that alterations m pro- 
cedure have always retrospective operation, 
unless there are good reasons for the 
contrary. 8 B 511 : 12 C 583; 21 B.822; 19 
B 204, 21 C 940: 27 M 538; 14 M L T- 340, 
7IC 11:9I.C 815 i'ee o/io 19 Cl J 545; 
1931 A 735; 1930 C 34=56 C 1117; 8 Luck. 
504=1933 0 274 ; 1930 A. 706. Where a smt 
was filed when the Code of 1882 was in force 
but the same was decreed after the new 
Code took effect and the question of substitu- 
tion of heirs was raised, the procedure under 
the new Code was held applicable. 57 C. 
14^1930 C 422=124 I.C. 817. But change 


1925 N. 377, 1930 L. 1044. Nor can an 
appellate Court reverse an order of the 
Court of first instance because a different 
rule has been enacted since then. 12 1 C 
553=(1911) 2 M WN. 386. See also 26 A, 
350 (PC). The coming into force of this 
Code was deferred by Cl. (2), to along 
period, with a view to enable persons who 
had rights under the old Code to have them 
enforced before this Code came into opera- 
tion. 40 C. 704. Also S. 154 expressly 
preserves the right of appeal which shall 
have accrued to any party at the commence- 
ment of this Code 

Application.— The Code is inapplicable to 
Village Muiisif’s Courts. 29 M L J. 474, 1930 
M 795. The provisions of the Code do not 
apply enbloc to proceedings in Revenue 
Courts. 48 I.C. 119=21 O.C 220 See 21 C. 
428 ; 14 Bom L R. 947. As to applicability of 
the Code to proceedings under Probate and 
Adminisliation Act, see 20 I.C 281=6 Bur. 
L.T. 87. A Municipal election tribunal should 
be guided wherever possible by the pi ©visions 
of this Code 91 I.C. 450=1926 M. 1043 
(F.B.). In cases where the Cr, P. 
Code presenbes no procedure a magis- 
trate may well follow procedure laid down 
in this Code (as in proceedings undci S. 202, 
Cr. r. Code). 52 C. 670=29 C.W N, 817=88 
I.C 862 The C. P. Code is not applicable to 
proceedings before the Controller of 
accounts undei the Patents and Designs Act. 
But the principles underlying the Code, in so 
far as they are pnnciples of natural justice 
must be followed by him, as they must be 
observed by all authorities exercising 
judicial or quasi-judicial functions 61 C. 
450=152 I C. 914=38 CW.N. 729=1934 C. 
725. 

Construction —What the law' was prior to 
the Act being enacted, is immaterial for the 
purpose ol construing the Act. 6 M.L J. 71 
=23 C 563=23 I A, 18 (P C). It is not right 
to interpret the Code of Civil Procedure of 
1908 -with reference to the Codes of 1859 and 
1882, 5 Luck 552=1930 0. 148 (FB.). See 
also 1931 A 735 ,19 I C 793. Where the 
intention of the legislature is apparent in the 
Act itself, and the language _ of the Act is 
sufficiently flexible, a construction favourable 
to that intention should be adopted m 
preference to a strictly literal construction 
of the words used in the Act 21 A. 391 The 
following should not be made to prevail in 
the matter of construing an Act. (t) Pro- 
ceedings in the legislature 22 C. 788=22 1. 
A 107 (P.C.); l8B.133,butJi?i'33MLJ 
591 (593) and2C.L.J.S46 (5S3\ (it) Marginal 
notes. 26 A. 393=8 C.W.N 699=31 I A 132 
(P.C) ; 23 C 55 ; 25 C. 852=2 C.W N 577. 
(«i) Illustrations to sections. 21 C.W.N. 257 
=1917 MW.N. 162=19 BomLR 157=39' 
I.C. 401=43 LA. 256 (P C.) , 32 M.L J. 347; 
49 M. 728 '(F.B ) (tv) Forms given in the 
Schedule. 21 CWN. 1147=40 I.C 816:22 
I.C 690. See also 29 M LJ. 766. (v) As to 
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(3) This section and sections 155 to 158 extend to the whole of British 
India: the rest of the Code extends to the whole of British India, except the 
Scheduled Districts. 

2. [S. 2,] In this Act, unless there is anything 
Definitions. repugnant in the subject or context,— 

(1) “Code’Mncludes rules: 

(2) “decree” means the formal expression of an adjudication which, so 
far as regards the Court expressing it, conclusively determines the rights of the 


Notes. 

DmsioN OF THE Code into Seciions and 
Kulfs— Rules of Construction.— The body 
of the Code creates jurisdiction and the 
rules indicate the mode in which that juris- 
diction is to be exercised and they must be 
read together. 44 C. 929 (F.B.) , 41 C. 108. 
See also 43 C. 148 Provisions of this Code 
and of the Limitation Act are to be read and 
interpreted together. 85 I.C 29=6 Pat. 

Judicial Discretion— Wheie the Code 
leaves certain matters to the discretion of 
Courts, such discretion should be exercised 
in accordance with judicial principles and be 
guided by justice and equity and must not be 
exercised arbitrarily and m a vague or 
fanciful manner. 9 R 281=1931 R. 194= 
1924 B. 1=48 B. 87 (FB.),SC 259 

" British India".— For definition of, see 
S. 3, Cl. 17 of the General Clauses Act 
‘British India' includes British Burma. 13 
C. 221 Aden, also cantonment of Wadhwan. 
9 B. 244 The Code does not apply to Agency 
Tracts. 13 M L J. 15 , nor to tributary mahals 
of Onssa. 29 C 400. As to application of 
Code to Sonthal Parganas, see 18 C 133; 42 
C. 116 (PC). For a list of Scheduled 
Distncts, see Schedule I to the Scheduled 
Districts Act (XIV of 1874). Under the 
powers conferred by S 5 of the said Act, the 
Code has been extended to several Sche- 


M. 471=60 M.L J, 167. See also 62 I C 467 : 
26 N.L.R. 24=1930 N. 122 

“Matters in controversv in the Suit’’.— 
The expression must not be understood as 
relating solely to the merits of the case. It 
would cover any question relating to the 
character and status of a party suing, to the 
jurisdiction of the Court, to the maintainabi- 
lity of a suit and to other preliminary matters 
which necessitate an adjudication before a 
suit IS enquiied into. It does not include 
proceedings preliminary to institution of a 
suit (eg) an application for leave to sue as 
a pauper and proceedings passed in execution 
as well as orders granting day costs 2 L.VV. 
519=29 1.C. 393, nor an order of punishment 
for contempt. 27 A. 380. The term ‘suit' 
does not include an application under S. 72, 
C. P. Code, and an order under the section 
is not a decree. 1 Pat L T 290=57 T C. 421 
=5 PatL.J.415. 

What are Dfcrees —The decision of .i 
District Court on appeal that the Court b(*loi\ 
has no jurisdiction, is a decree. 54 I C. 749~. 
11 L.W. 3. Revisional older passed by Ilicli 
Court. 148 I.C. 893=1934 A. LJ. 552=1934 
A. 134. A decision as to posisession in a suit 
for possession and mesne piofits is a prelimi 
nary decree 25 f-C. 435=19 CL J 346. h’lnal 
decree in mortgage suit is clecico .19 
C W.N. 1284 Where one issue is si tiled aiid 
the case remanded to the lower Court fot the 


duled Districts, including Sind, Ajmere, 
Merwara and the Scheduled Districts of the 
Punjab. 

Foreigners —Code extends to the whole 
of British India and foreigners are not 
excepted from the juiisdiction of British 
Indian Courts. 49 A. 669 = 25 A.LJ. 356, 
following 22 C 222 (PC). 

Sec. 2 . “ Unless there be something 
repugnant in the subject or context".— 
These words have been inserted with a view 
to enable anomalies being avoided in cases 
where a strict adhearance to the definitions 
contained in the Code would involve such 
anomalies. 46 B. 990=24 Bom L R. 496=67 
I.C 667=1923 B 26. 

Sec. 2 (2) ; Decree-Formal expres- 
sion OF AN Adjudication'.— Unless and until 
a decree is formally drawn up in terms of 
the judgment there can be neither appeal nor 
execution. IS I C 935=8 N L R. 22=34 B 
182=4 I C 829 ; 37 B. 480=19 I.C 894. See 
also 25 Bom L.R. 826=76 1 C 763 and 76 1 C. 
1014=1924 B 33. Misdescription of a deci- 
sion as an order, while in fact it amounts to 
a decree, does not make the decision any the 
less a decree. 54 M. 337=132 I.C. 654=1931 


determination of anothei issue, the oidci is 
a decree. 45 I C. 100=3 Pat.L.J 99. An 
order of abatement of a suit is a dccicc. 4.5 
C 94=33 M.L J. 486=44 1.A.218 (I' C ) ; 1 
L. 493=57 IC. 137; 34 I.C 822=128 P.R. 
1916 (F.B ). A formal order recognising the 
abatement which is an accomplished fact, is 
not a decree. 38 ML.J- 266 (abatement 
owing to the cause of action not sundving). 
Order rejecting plaint. 151 IC 696=59 C. 
L.J. 250=1934 C 623. As to order dismissing 
appeal under 0. 41, R. 11, sec 30 C W N 3.kt 
=93 1 C. 909=1926 C- 038. Order lefusina 
to admit appeal as time-barred is decree. .30 
C.W.N. 926=44 C L.J. 44=1926 C. 1105 .V<v 
also 146 I.C 462=14 I ’at.L.T. 609=1933 I' 
498 (incidental decision as to limitation in an 
application for restitution under S 144). 
Order rejecting application for leave to 
appeal »« forma pauperis is decree 42 L.W. 
831=159 I.C 718=69 M.L.J. 781 Finding in, 
a remand judgment clearly adjudicating 
rights of parties is adeciee. 105 I.C. 567. 
An order limiting the right of the decree- 
holder to recover mesne profits for a certain 
period. 1928 C 804=1 IS LC 591. An order 
determining the period within which com- 
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[S.2 


parties with regard to all or any of the matters in controversy in the suit and 
may be either preliminary or final. It shall be deemed to include the rejection 
of a plaint and ihe determination of any question within section 47 or section 
144 ^ but shall not in clude— — 


Notes. 

pensation shall be payable. 7 P. 491=1928 P. 
565=113 1 C 577. Finding on the question 
o£ liability in a suit for contribution. 148 
I.C. 1052=11 O.W.N. 606=1934 0. 337. An 
order dismissing a suit on the ground that 
the right to sue had come to an end and that 
the suit had abated under 0. 22, R 1, C 
P. Code. 3 Luck. 628. Order dismissing 
application by legal representative to 
be brought on record. 36 P.L.R. 359=1935 
L. 47. The order for staying execution of a 
decree till the decision of the appeal clearly 
falls under S. 2 (2) read with S. 47 and is 
appealable as a decree. The order conclu 
sively determines the right of the decree- 
holder to reap the fruits of his decree. 1930 
L. 187. But see 1931 A 129 (2). Order 
striking off name of a party is a decree. 53 
A. 466 So are orders, prescribing the mode 
.of selling mortgaged properties, S3 A. 391, 
proving for payment of costs to solicitor of 
party, 1932 B. 378, dismissing application for 
final decree m mortgage suit, 1932 L. 214. 
Order refusing personal relief under 0. 34, 
R. 6. 144 1 C. 468=1933 AX J. 738=1933 A. 
429 Order dismissing appeal as withdrawn. 
56 M 520=143 I.C 412=1933 M. 442=64 M. 
L.J. 695. Order dismissing cross-objections. 
1933 L. 961. Order refusmg interest pendente 
life. 143 I.C 43=14 PatL.T. 133=1933 P. 
207. Order passed under S. 144 is decree. 

1935 A L.J. m=lSS I.C 908=1935 A 873; 

1936 C 81Z Decree containing adjudications 
legarding several items— Each adjudication 
is a -decree. 55 A. 672=1933 A.L.J, 1425= 
1933 A. 473 

What ahe notDecrees.— An older grant- 
ing leave to sue under S. 18 of the Religious 
Endowments Act is not a decree 34 C. 584. 
Order passed by District Judge under S 84 
(2), Religious Endowments Act, in a pro- 
ceeding under S. 44 of that Act is not a 
decree. 41 L W. 682=1935 M. 373=68 M L. 


J. 423. Sec also 11 M 26(35)=14 1 A. 160. 
Order of District Judge setting aside rejec- 
tion of plaint. 152 1 C. 241=1934 Pesh 88, 
also an order rejecting an application for 
leave to sue as a pauper 21 A. 133. Order 
passed an application for directions under 
S. 34, Trusts Act, is not decree. 1 1 0 W N. 
1533=1935 0. 72 ; also an order under Trusts 
Act refusing to remove a trustee, 19 A. 131 ; 
also an order under S. 4 of the Bengal Regu- 
lation. V of 1799. 9IC. 994=18 CL J, 877 
Order as to costs in application for transfer 
under S. IS of the Upper Burma Civil Court 
Regulation, is not a decree 44 I C 690= 
(1917) 3 U.B R 61 , also an order raising 
attachment of a residential house of the in- 
solvent in insolvency proceedings under the 
special provisions of the Punjab laws Act, 
as the latter do not amount to a suit 67 I.C 
794=3 Lah.L.J. 338. So also order on a pro 
ceeding before the manager dealing with a 
^claim under the CJiota Nagpur Encumbered 


Estates Act. 16 PatL.T. 693=158 1 C 324= 
1935 P. SIS. An order overruling a plea 
against the maintainability of a suit is not a 
decree, 33 I.C 664=9 Bur.L.T. 195 , also a 
decision in plaintiff’s favour on an issue as 
tohis/ocwj standi to sue, 20 CL .T. 476=27 

I. C. 317=19 C W N. 75S ; order of remand. 7 
PatX.T 535=97 I C. 105=1926 P. 457. Sec 
also 144 IC. 129=1934 A. 261, 14 Pat.LT 
735 ; 37 CW.N 1084. A decision on a preli- 
minary issue such as limitation and res judi- 
cata merely enabling the plaintiff to go on 
with the suit is not a preliminary decree. 36 
LC. 431=9 Bur L.T 119; 21 1 C 387=18 C.L. 

J. 48. Sec also 39 I.C. 100=7 P.R. 1917. 
Decision on a preliminaiy issue of res judi- 
cata IS not a preliminary decree. 15 I.C. 5^ 
=10 A L.J. 78,3913 421; IS I C 563=16 P. 
R. 1913. But rce 97 1 C 780=1926 Lali. 638. 
Older directing drawing up of final decree 
57 M. 437=1934 M 193=66 M.LJ. 178 
Order refusing to pass final decree in mort- 
gage suit. 13 P. 379=149 I.C 40=1934 P. 225. 
An order appointing a Commissioner to take 
accounts is not a decree. 38 B. 302=16 Bom. 
L R 206 Order referring a partnership suit 
to the Official Referee for determining shares 
IS neither a decree nor a ‘judgment’. 73 I.C 
903. An order granting leave to withdraw a 
suit with permission to sue again is not a 
decree. 65 C 719=1922 L 267; 51 M 664= 
5SM.L.J. 345=1928 M. 416; SI LC 766, 11 
I C 830 , 51 1 C. 69=6 OX J. ISl (order also 
directing payment of costs by plaintiff) ; 17 
A. 97 . 18 C. 322 ; 27 C 362 , 15 B. 370 But an 
order allowing a party to withdraw a parti- 
tion suit after a preliminary decree affect.*! 
the rights of the parties and is appealable as 
a decree. 1912 M W.N. 494=14 1 C 259 An 
order declaring that an appeal has abated is 
not a decree 20 A L.J. 214=65 I C 838 (14 
A. 172, Foil.). Neither order of original 
Court returning plaint under 0. 7, R. 10, 
C. P. Code nor decision of appel- 
late Court on appeal from such order is 
decree 33 A. 479 ; 1925 B. 431 ; 158 I.C 2.52= 
1935 M. 574. A decision on an application to 
file a private award is not a decree. 66 P.K, 
1915=.31 1 C. 80. See also 9 L 380=107 I.C. 
756=1928 L. 137 Also an order overruling 
objections to an award IP.LR 1911=9 I.C 
38S Also an order filing or refusing to file 
an award as it is appealable as an ordei 
under S. 104 (/), Civil Procedure Code. 110 
I.C. 302=1929 L, 367 An order of dismissal 
of suit as against minor defendants on the 
ground that the plaintiff had not taken steps 
to appoint a Court-guardian does not amount 
to a decree. 33 CW.N. 742=1929 C 669. An 
order refusing to stay execution is not a 
decree 122 IC. 182=1930 A. 121 (1) ; 141 
LC 841=^9 N.LR. 121=1933 N. 84. An 
order passed when the existence of the 
deciee itself is denied is not a decree. 1931 
A. 490 (F.B.) So are orders refusing 
to accept security (32 P.L R 806), orders 
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in furtherance of scheme decree (1931 A. 
765), see also 11 O.W.N. 1533, orders le- 
lecting apoeal memo, for deficient Court- 
fee, 59 C ^8=163 1.C. 462=1936 Pesh. 140. 
Order holding that Court-fee paid was 
correct is not decree. 63 CL J. 16=1936 C. 
784. Opinion pronounced by a Judge on a 
reference by Registrar under Cl. 26, R. 50 
Original Side Rules (Calcutta High Court) is 
not decree, 40CWN. 1264 So also order 
directing an execution case to be dismissed 
for non-prosecution. 162 I C. 777=1936 C 
267 Also order in execution giving leave to 
decree-holder to amend execution petition. 
-W L W 99=1936 M. 623=71 M L J 256 

“CONCLUSIVFLY DETERMINES ' — To insti- 
tute a decree, there must be final adjudica- 
tion. No particular form is necessaiy. 16 
I.C. 45=1912 MWN 1122. If a decision 
really determines the rights of the parties 
fully and finally, it is in the eye of the law a 
decree and as such appealable even though 
the Court giving the decision has not for- 
mally embodied its result in the form of a 
decree. 26 N.L R 21=1930 N 122 ; 54 M. 337 
=33 LW. 143=1931 M. 471=60 MLJ 167. 
Decree becomes final when there is no appeal 
-and appeal time expires 86 I.C. 957=4/ A. 
533=1'J25 a. 291. An order disposing of the 
defendant’s claim to set-off is not a decree t 
the decision could be attacked in an appeal 
against the final order 39 1 C 508=62 P.R. 
1917 Regading decisions upon preliminary 
issues in a case, such as misjoinder, limita- 
tion and Jurisdiction see 39B, 339 (F B) 
As to when a decision whether plaintiff is an 
agriculturist under the Dekkhan Agricultu- 
rists, Relief Act, 1879, amounts to a decree. 
see 12 Bom L R 762 , 39 B. 422 An mtei locu- 
tory order to be decree must conclusively de- 
termine the rights of the parties So an order 
accepting security tor stay of execution pro- 
ceedings is not a decree 41 C 160=20 1 C 
72=17 (^.W N. 1240, also an order directing 
assessment of mesne profits, 15 1 C 573, also 
an order refusing leave to bid, to a decree- 
holder under 0. 21, R. 72 33 C 717 Also 
an order under S 148 extending time 35 A. 
582 Also an order directing partition in a 
articular manner passed after the con- 
rmation in appeal of a preliminary decree 
for a partition and before the final decree 35 
A 159 Also an order giving directions to 
the commissioner appointed subsequent to the 
preliminary deciee to take accounts in pait 
nership suit 107 I C 214=1928 Sind 100. 
After preliminary decree an order directing 
■that accounts should be taken up to a certain 
date 13 merely a finding of fact and not a 
decree 1929 L 699=120 1 C 429 Also an 
order extending time for payment of mort- 
gage money under a decree 39 M. 876=29 
MLJ 708. But see 14 A 520, also an order 
disallowing interrogatories. 58 1 C 721=14 
S L.R 28 

“Rights of Parties "—The words mean 
Tights of parties in the subject-matter 
■of the suit 13 1 C. 800=82 P.R 1911. It in- 
cludes general rights such as those relating 
1-39 


to status, jurisdiction, limitation, framing 
suits, accounts, etc., which if deaded must 
have a general effect upon the proceedings in 
the suit. 38 B 392=23 1 C. 889=16 Bom L.R. 
206 ; 2 L.W. 519=17 M.L.T. 447=29 I.C. 393. 
The word “parties" includes only those that 
are joined as plaintiffs or defendants. 20 1 C. 
898=16 O.C. 350. The determination of the 
right of one party to an account is a decree. 
40 IC 579=3 Pat LJ, 67 [23 A. 152 (P.C), 
Foil ]. Also an order striking out the name 
of a defendant and dismissing suit as against 
him. 42 M. 219=36 M.L J. 169 Also an oidcr 
finally deciding that a particular defendant is 
not liable for mesne profits. 1923 C 308. 
Also an order dismissing an application for 
final decree for sale in a mortgage suit. 42 
M. 52=35 MLJ. 552=48 I C 298 See also 
33CL.J.115=59IC. 177=25 CWN. 595; 
1932 L. 214. Also an order refusing to make 
a decree under 0. 34, R, 6 40 A 553=47 
I C. 561=16 A.L J. 488 But an order reject- 
ing the application of one of two claimants 
not parties to suit is not a decree. 47 .M.L.J 
3=80 1 C. 942=1924 M 813. An oi der rejec- 
ting an application to be added as a party to 
the suit is not a decree 13 C 100 An order 
dismissing application to be brought on 
record as legal representative, is not a decree 
IL. 493=57 I C 137, 20 1 C 808=16 OC 
350 ; 62 IC. 303=17 NLR 45 (a suit for 
declaration is not barred by the order) 38 1 
C 833=13 N L R 32 But see 39 MLJ 218 
=58 I.C 498-43 M 812, where it has been 
held that such an older is an adjudication on 
the applicant’s claim and hence is a decree. 
(42 M 219, Appl., 39 M. 488, Dist ) Where 
one of several applicants was brought on 
record as legal representative, llicic is no 
abatement within the meaning of ( > 43, k 1 
(^) nor any decree within the nieannig oi 
S. 2, Cl (2) 1924 M 622=40 M L.J 129 An 
order directing a prety to pay the debt ol a 
judgment-debtor is not a (lecrec except for 
purposes of an appeal under .S 145 2 Pat L.J 
197=39 I.C 648 Order passed on application 
by surety for cancellation of suiety bond. 55 
A 548=144 I.C 731=1933 A. 382 Condi- 
tional order of remand. 144 I C 129=1933 
A 261 See also 143 1 C 823=37 C.W'.N. 1084 
-1933 C 416; 14 Pat.L.T. 735 
Rejection of Plaint, eic.— (u) lyiiat 
orders are decrees.—OrdGi lejecting plaint 
for non-payment of Ckmrl-fee is a decree 07 
I C. 901=3 L.L.J 237 Also dismissal of suit 
for defirient Court-fee. 54 J C. 733=22 0 C. 
289. Also rejection of plain! bcfoie regis- 
tration of suit for non-payment of deficient 
Court-fee ordered to be paid, 62 C 61=156 I, 

C 126=1935 C. 336 (2) . An order dismissing 
an appeal for deficiency in Court- fee is a 
decree. 15 N L.R 15=07 T C. 225=1922 N. 

62 See aho 63 I.C 99=1921 P. 337, 51 1 C 
114, 98 I.C 663=1927 N 100. Also an order 
lejecting an appeal memorandum 16 M. 
285 ; 22 M. 157 But see .59 C 388. Also an 
order rejecting an appeal as time barred 98 
IC 748,13ML.T 300, 19IC 931=17 C.W‘ 

N 807 Order dismissing suit under 0 17 
R 3.f P Code JOIIC 618=1927 K. 148. 
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Rejection of an appiication I'oi a final dcciee 
for sale in a mortgage sLit, tsa decree and 
not an order under S 47 42 M. 52 — 35 MX 
J. 5S2; 1932 L. 214. As to order directing 
defaulting bidder to make good loss on re- 
sale, spe 23 N L K 14. 

(b) What orderi ate not denees — But an 
order returning plaint for amendment is not 
a decree 9G P. R. 1911=11 1.C 231=216 P. 
L.E. 1911. Also an order returning a memo- 
landum of appeal for presentation to pioper 
Court IS not a decree 13 A. 320 As to order 
of remand, see 103 I C 864; 6 P. 380=103 L 
C.722 

Orders nr Execution Proceedini.s -— (iee 
also notes under S. 47) —Every order in exe- 
cution pioccedings is not a decree It must 
be an order determining the rights of the 
parties in the execution proceedings An 
order for arrest without notice is not a final 
order. 1929 M. 718, 1935 R 500 See also 
1929 L 815. An order granting or refusing 
process foi examination of a witness or 
determining a point of law arising inciden- 
tally and not granting or refusing any relief 
is not a decree 1 IS P.L.R. 1920=55 1.C 173 , 
1927 A- 2(^99 I.C. 455 An ordei dismis- 
sing for default the objection petition to an 
execution filed by the judgment-debtor is not 
a decree. 26 A.L J. 1395=112 I.C. 380=1929 
A. 123. A decision under S. 47 is not a de- 
cree unless it determines the rights of the 
parties with regard to all or any of the mat- 
ters in controveisy A decision on a question 
of the valuation to be inserted in a sale pro- 
clamation is not a decree 5 PatL J 270=55 
I.C. 452. Order m execution granting leave 
to decree-holder to amend execution peti 
tion is not decree. 44 L W. 99=1936 M 623= 
71M.L.J. 256. An order granting leave to 
execute a decree against any person on the 
ground that he is a partner made under O. 
21, R SO (2) and (3) is not a decree. S3B. 
839. Also refusal to postpone a sale 1929 
A. 85. An order determining question of 
under valuation of property to be sold 6 0. 
W N 1085. Order under 0. 21, R. 66 (pro- 
clamation of sale) is not a decree 59 LC 
282=1 Pat L T 647, Nor an order on appli- 
cation under 0.21, R 90 1936 ALT. 959= 
165 I.C 654=1936 A. 763. An order m pro- 
ceedings for a recovery of the loss caused by 
re-sale owing to the default of the prior 
purchaser m depositing the purchase-money 
IS a decree. 44 A. 266 An order that the 
decree-holder is liable for mesne piofits by 
way of restitution is a decree 56 C 550 
As to order for security to stay execution, 
see 5 \< 534=104 1 C. 324=1927 Rang. 317. 

Dismissal for Default,— An ordei dis- 
missing a suit for default is not a decree. 12 
M L J 473 , 29 C. 60 ; 18 C L.J 128=20 I C 1 
— 18 CW.N. 604, also an order dismissing 
an appeal for default, IS CL J. 334=14 LC. 
823 (1) ; 39 C. 241 , 23 C. 115; 23 C. 827 , 22 
-M L J 284 . 2 P 739=75 1 C. 284 ; lOl I C 618 
—1927 R 148 Dismissal for default of an 
objection of a judgment-debtor in execution 
proceedings is not a decree, 1 O.W.N. 854 


See also S3 C. 079=96 1 C. 705=30 C W N 
570, 94 LC 1=1926 A 401. 

Decree- Preliminary and Final.— The 
preliminary decree is not dependent on the 
final one but the latter is dependent and sub- 
ordinate to the former, and does not extin- 
guish it but gives effect toil. 21 CWN 
1174=35 I.C 873 (F B ) Failure to deposit 
commission fee after preliminary deciee in 
partition suit— Dismissal of suit is not decree 
—No appeal lies, but only revision 86 I C 
785=1925 P. 433. A preliminary decree as-" 
certains what is to be done while the final 
decree states the result achieved by means of 
the preliminary decree The cases where 
the legislature contemplates a preliminary 
decree are specified m 0. 20, Rr 12 to 18 2ft 
CLJ 476=27 l.C 317=19 CWN 755. 
There should be only one preliminary deciee 
in a suit to be followed by one final decree, 
(Ibtd.) Second preliminary deci ee in a suit 
for I artilion is not impossible where there 
aic facts or circumstances alleged to have 
come into existence after the passing of the 
first. IS I C 372=11 ALJ 120 SecalsO' 
1925 P 433 57 M 437=66 M.LJ 178 In a 
partnership suit order granting directions tO' 
commissioner does not amount to a prelimi- 
nary decree. 107 I C 214 Wheie, in a suit 
foi accounts, the Court after passing a pre- 
liminaiy decree for accounts, passed a 
further ordei fixing the mode of taking 
accounts and the period for which it should 
be done, the latter is also pieliminary decree. 
27 CWN 989=1924 (7 160 Merc omission 
to style an order a pieliminary decree or to 
embody it as such does not negative the 
party's light to appeal. 27 I C. 317=19 CW. 
N. 755. A finding whether a party is an 
agriculturist under the Dekkiian Agricultu- 
rists Relief Act is not a preliminary deciee 
45 B. 627=60 I C 885=23 Bom L R 92 , 70 1 
C. 728. But if the finding necessarily invol- 
ves a direction for the taking of an account 
m the manner provided by S 13 of the Dek- 
khan Agriculturists’ Relief Act, it amounts 
to a preliminary decree. 39 B 422 A decree 
for accounts is not a mere direction to report 
but is one determining the rights of the partj- 
and is a final decree. 131.0 374=14 C.L.T. 
603 An adjudication cannot be partly a 
decree and partly an order not amounting to- 
a decree. 42 C 914=29 M L J 70 (P C) 
An order in a suit for taking accounts of a 
partnership declaring the partnership as dis- 
solved from a particular date and ordei mg 
an enquiry by the referee as to who were the 
partners is a decree in so far as it declares 
the rights of the parties It docs not cease 
to be so, because a part of it might have been 
separately made as an order. So the whole 
decree cannot be challenged in an appeal 
against the final decree, not be-ng itself ap- 
pealed against^ (Ibtd,) The decree in appeal 
is decree in suit, for appeal is a continuation 
of the suit 30 MLJ.379. In a decree for 
possession and for mesne profits the decree 
for possession is final and the decree for 
mesne profits is only preliminary as the 
amount has to be found upon further enquiry. 
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(а) any adjudication from which an appeal lies as an appeal from an 
order, or 

(б) any order of dismissal for default. 

Explanation.— A decree is preliminary when further proceedings have to 
be taken before the suit can be completely disposed of. It is final when such 
adjudication completely disposes of the suit. It may be partly preliminary and 
partly final : 

(3) "decree-holder " means any person in whose favour a decree has 
been passed or an order capable of execution has been made : 

(4) "district'’ means the local limits of the jurisdiction of a principal 
Civil Court of original jurisdiction (hereinafter called a ‘‘District Court”) and 
includes the local limits of the ordinary original civil jurisdiction of a High 
Court : 

(5) "foreign Court” means a Court situate beyond the limits of British 
India which has no authority in British India and is not established or conti- 
nued by i[the Central Government or the Crown Representative ] 

(6) "foreign judgment” means the judgment of a foreign Court: 

(7) “Government Pleader” includes any officer appointed by the Local 
Government to perform all or any of the functions expressly imposed by this 
Code on the Government Pleader and also any pleader acting under the direc- 
tions of the Government Pleader . 

(8) "Judge” means the presiding officer of a Civil Court: 


Leg. Ref. 

^ Subtituted for words "the Governor- 
General m Council” 

Notes. 

In such a suit although one decree is made 
It IS partly preliminary and partly final 1929 
C. 383= 118 1 C 852. Amended decree is the 
final decree after modification in review. 34 
CWN 1002 

CoNSENi Decree — ' Decree ’ includes a 
compromise or a consent decree 34 CL J. 
96=66 1 C 273 (2) 

Sec 2(^3). 'DrcREE-H0LDER'.—[5'ee under 
Decree,] "Decree-holder” is not confined 
only to plaintiff A sub-mortgagee and a 
puisne or prior mortgagee sometimes become 
decree-holder as against the judgment-debtor 
in suits brought for foreclosure of sale of 
mortgaged property oi for redemption theie 
of, as on the happening of certain contingen- 
cies they acquire the right to have property 
sold to discharge the amount declared to be 
due to them 116 IC. 212=1929 L 492. 
Decree for specific performance can be exe- 
cuted by the defendants as well as by the 
plaintiff, and the defendants m such a case 
are “decree-holders” within the meaning of 
this clause 46 B 990=24 Bom.L.R 496 
=67 1 C 667=1923 B. 26 ; 59 C 501=36 C.W. 
N. 172=139 IC 230=1932 C 579 An at- 
taching creditor of the decree-holder is not 
a decree-holder 80 1.C. 947=1025 A 123. In 
R. 89 of 0 21, this word refers only to the 
person in satisfaction of whose decree the 
sale had been oidered, and it does not include 
any other person who may have a right to 
claim rateable distribution under S 73 in the 
sale proceeds. 37 B, 387=15 Bom L R 244= 

19 1 C 475 

Sec. 2 (4) . District Court -Though the 
word “District” in the C. P. Code does 


include the local limits of a High Court m its 
Ordinary Original Civii Jurisdiction, still it 
IS not legitimate to construe tlic words 
District Court” wherever ihey appeal io- 
mean and include a High Court m its Ordi- 
. Civil Jurisdiclion 45 C L J . 
71=100 r C 331=1927 C 290 
Sec. 2 (5). Forek.n Court — Pnvv 
Council IS not within the definition. 8 B. S7l 
(574). All other Courts in England arc 
foreign Courts. 8B 571; 31 C. 274 The 
Ceylon Court is a foreign Court 32 m 
(471) And also Courts m N.ilive Stales m 
India (1913) M WN 605, 191 1'.K 188K So 
also the District Court m Secunderabad can 
lonment 60 f.A 167=56 M 405=37 C W N 
553=1933 P.C 134=04 MLJ 5b2 (Pcl); 
J?* Court of Secunderabad- Order of 
adjudication as insolvent -Pnor attachment 
order of British Indian Court-Not avoided 
by subsequent adjudication of the foreign 
Court. (Ibtd.) 

Sec. 2 (6). Foreign Judgment -. 9?^ 
notes under Cl. (5), suf>ra. The decree of a 
foreign Court against a non-resident 
foreigner IS a nullity. 22 C 222=112 PR 
lf94=4 M.L J. 267 (P C) ; 19 A 450 24 I) 
86. 40B. 551 ; 26 C,931 . 20 M. 112. The teim 
has not the meaning as legards the word' 

Cl (9), iii/ra 35 L W 

M. 661=62 mm: 

500. A foreign judgment whether can form 
39 M. 773 

(h iJ) 

Sec. 2 (8) - Ju^E.-A Sub-Registrar is 
^l^«8‘strar acting 
under Ss. 72, 75 of Registration Act, a Couit. 
w « ’> contra. 15 M. 138 (F.B ) But this 

Full Bench decision has not been followed in 
jj*« 2 g^adras cases. See 23 M L.J. 50, 30 



308 


The Civil Coul't Manual (Imperial Acts). [S.2 


(9) "judgment” nicorc i'le statement given by the Judge of ihe grounds 
of a decree or orrle* . 

(10) “judgmerii debtor" means any person against whom a decree has 
been passed or an order capable of execution has been made : 

(11) "legal representative” means a person who in law represents the 

estate of a deceased person, and includes any person who intermeddles with the 
estate of the deceased and where a party sues or is sued in a repiesentative 
character the person on whom the estate devolves on the death of the party so 
suing or sued. 

Notes. tended that his brothers can be impleaded as 

Sec. 2 (9): Judgmeni — Ordei setting legal representatives, it must be shown, 
aside parte decree is a judgment. 145 1- pnma fuctc that the deceased has an estate 
C 302=10 0 W N 794=1933 0 385 What before the first definition in S 2 (11) can be 
IS ordinarily called an "order” is, m fact, a applied. 1930 M. 675. Even when no exe- 
“judgment”, as defined in C. P. Code though cutor is appointed under the will eithei ex- 
a document may be so drawn up as to contain pressly or by necessary implication, disposi- 
not only the reasons for the decision, so as to tions of the property and the legacies in the 
fulfil the requirements of a “judgment”, but will have not the ellcci of making the 

also the “foimal expression” of the decision legatees the legal representatives 108 1C. 

of the (jomt, so as to fulfil most of the 409=1928 M 243 The term includcsaum- 

requiremcnts of an “order" as defined m S. 2 vei sal legatee 157 I C. 956=1930 Oudh 7, 

(14) 1933A.L.T. 1301=1933 A. 762=147 1 and also donees from deceased legatee 136 

C- 865. Necessity for containing reasons— I C. 543=1932 C 206=35 C W N 1028 A 
Applicability to Original .Side of High person in possession is a repiesentative of 
Court 5ec29 BomL.R. 126 See also \5 the estate 31 M.L J. 222=35 I C 124, 69 1. 
O.C 78=15 I C. 212. As to a written ordci C 1 79. See alw 1924 C. 302 ; 9 N L J 183= 

deciding one of several issues, see 141.C 96 1 C 963 — 1926 N 476; 89 I.C. 534=1925 

371. 0. 515 Court of Wards, is, on the death 

Sec. 2 (10) • JuDGMENi'-DEBTOR —Definition of the ward in the position of a legal lepre- 
does not include assignee. 13 f.C. 659=1912 sentative. 29 NLR 118=1933 N. 85 
M.W N 176 A peison who has stood surety (Muhammadan widow in possession m lieu 
for costs and against whom a decree for of dower is legal repiesentative.) An inter 
costs has been made is a judgment-debtor, meddler i.s within the definition, 1924 A, 717. 
58 B 485=151 I C 78=1934 B. 252. A plain- The definition includes an intei meddler with 


tiff or defendant against whom no decree or 
order capable of being executed has been 
passed or who has been released from the 
decree, does not come undei this term 19 
M. 331 : 23 A 346. But see 22 M 131 , 23 M 
361. 

Sec 2 (11) ; Legal Represeniative— This 
definition is in conformity with the law pie- 
vailing in England. 87 I C 892=28 0 C 
177=1925 Oudh 330 The definition herein 
does not modify personal law 1932 All. 
591=54 A 796=138 IC 746=1932 ALJ, 
727 The expression means a person who in 
law represents the estate of a deceased pci- 
son and not necessarily the beneficial owner 
thereof. 42 M. 76=,35 M L J 632. See 
also 79 1C. 670=1925 L 2; 1923 0 330 It 
is not necessary that for his character as 


even a part of the estate 115 P R 1913=39 
P.L R 1914=22 I.C 242 See aho 29 Bom 
L.R 900; 1934 R. 196, But the definition is 
only for purpose of piocedure and an inlei- 
nieddler IS not the repiesentative for pur- 
poses of succession So the decree passed in 
a suit in which an intermeddler is impleaded, 
will not bind Ihe real hen who is not party 
thereto 1924 A. 717 ; 75 I C. 114. The sur- 
viving members of a Hindu joint family are 
not legal representatives. 2L 114 Succeed- 
ing manager of a joint Hindu family is legal 
representative of previous managei 86 I C. 
178=1925 M 456 Succeeding trustee is legal 
representative 92 I.C 520=1920 M 540. 
Official Assignee or Receiver in Insolvency 
will not be a legal representative, 58 M . 403= 
154 1 C 934=1935 M. 151=41 LW. 28=68 


legal representative he should be in posses- 
sion of any property of the deceased. All 
that is necessary IS that he should be a per- 
son on whom the estate would devolve 49 
A. 64S, 1931 Nag 173 The expression 
means and includes one person as well as 
several persons accoi ding as they represent 
the whole inteiest of the deceased person. 
14 L 543=142 IC 649=1933 L 356 The 
definition herein of "Legal repiesentative” is 
very wide. 1934 L 1, and it has been meant 
for the pui poses of the C P Code only and 
IS not a general statement of substantive rule 
of law. ISOIC 323=1934 A 474 When a 
member of a Hindu joint family, who has 
been sued on a pro-note, dies and it is con- 


MLJ.78;7A 752, 21 B 205, 29 C. 428; 
But see 28 C 419=5 C W N 761. As to exe 
cutor de son to rt, see 30 C W.N. 565=96 1 (T 
695=1926 Cal 825 One of several legal re- 
presentatives impleaded— ‘^uflicienry of. 14 
L- 543=142 1 C, 649=1933 L. 356 A widow, 
where theie is an adopted son, is not legal 
representative of deceased, 11 M 103. 
Hindu reversioners can continue a suit for 
possession brought by a Hindu widow as her 
legal representatives after her death 39 M, 
382. In a suit for declaration of the invali- 
dity of an adoption or alienation by a Hindu 
widow instituted by the presumptive rever- 
sioner the next presumptive reversioner can 
continue the suit as legal representative 
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[S. 211, ExpL] (12) “mesne profits” of property means those profils 
which the person in wrongful possession of such property actually received or 
might with ordinary diligence have received therefrom, together with interest 
on such profits, but shall not include profits due to improvements made by the 
person in wrongful possession; 


Notes. 

after the former's death. 38 M. 406=28 M. 
LJ. S35(PC.). In a later Madras case it 
has been held that he is not a 'legal repre- 
sentative' within the definition but can be 
added as a party in a repiesentative action 
under 0 1, Rr 1, 8 and 10. 9 L W. 166=49 
IC. 268. Decree foi injunction against 
Hindu father cannot be executed against his 
sons 42 B. 504 ; 14 P 732=16 Pat L T 393= 
157 IC 53=1935 P. 275 (FB); Bui see 
contra 55 B 709=33 Bom.L R. 1144=1931 B 
484 , 38 Bom.LR 977=1936 B 456 This 
definition of the term ‘legal repiesentative' in 
the Code is not exhaustive, and it should be 
qualified by Ss 50 and 53 of the Code {Ibid ) 
Au auction-purchaser is not the representa- 
tive of the original judgment-debtors in 
respect of a liability which had arisen subse- 
quent to the mortgages on which the decree 
for s le was founded but is the representa- 
tive of the judgment-debtor qua the rights 
and liabilities which stood on the date of the 
mortgage. 117 I C 452=1929 0. 353 A 
Zamindar, to whom the house and grove in 
possession of his tenant, escheat on the 
death of the latter, is not his legal represen- 
tative. 23IC 969=1 OL.J.86. 

Legal Repkesent.vtive—Pleas open lo - A 
person who is added as a legal representative 
of a deceased defendant cannot and need not 
set up in defence pleas which are open to 
him only personally 1925 M. 59 See also 
notes under S 50 He is not at liberty to 
depart from or contradict the position 
taken up hy the party in the suit whose legal 
representative he is If he has any indepen- 
dent right, then he is bound to apply to come 
in such right oi capacity either with or with- 
out assuming the capacity of a legal repre 
sentative But so long as he is on the record 
only as a legal representative, he cannot be 
allowed to take up a position directly contra- 
dictory to that of his predecessor in law. 
1935 M 522=40 L.W. 730 
Decree against wrong Legal Representa- 
TiVF.— B inding nature of.— A true legal re- 
presentative will be bound by a decree pass- 
ed against the wrong legal representative if 
the following conditions are satisfied: (t) 
the plaintiff decree-holder must have acted 
bona fide, (u) the decree obtained must he 
free from fraud and collusion, (t») the 
person wrongly impleaded must have been 
impleaded m a representative capacity, (tv) 
the decree or order must have been passed 
against him as representing the estate of the 
deceased, (ti) the plaintiff must have been 
Ignorant of facts which operate to displace 
the title of the supposed legal representative, 
and (vi) the person having the real title must 
not have intervened during the pendency of 
the suit 30 LW. 778=1929 M. 482. 
also 34 P L R 511=141 1 C 580=1933 L. 380 


It is open to the plaintiff or decree-holder to 
choose as the legal lepresentative the one 
who appears to have the prma facie title. 30 
L.W 778=1929 M. 482; 63 MLJ 319. The 
actual decision in this case was that a com- 
promise decree consented to bv an alleged 
adopted son of a Hindu widow who died 
pending suit and as whose legal reprehenla- 
tive the alleged adopted son was added, was 
not binding on the proper legal representa- 
tives of the widow And mere failure to 
make more detailed inquiries would not 
necessarily lead to the conclusion that the 
plaintiff had not acted bom fide 1441,0 
663=29 N.L,R 89=1933 N. 73. 

Sec 2 (12) : Mesne Profits— A s to dis 
tinction in the meaning of the term between 
the English and the Indian Law, see 153 I C 
232=1935 P. 80. When a plaintiff succeeds in 
est. Wishing that he was kept out of posses- 
sion he is entitled to mesne piohts. 53 1 C 
124. See also 47 M 800, also a plaintiff who 
has obtained a decree under S 9, Specific 
Relief Act 1927 ag 9=97 1 C 1028 , 24 A 
501 As to CO sharers, rer 94 I C 255=1926 
C 860,29NLR 350=1933 N 316 Where 
possession 's not wrongful no mesne piofits 
can be awarded 150 1 C 924=1934 I. 322. 
Partes in possession are liable for mesne 
profits although theie may ht no mala fider 
on their part 10 W R. 486 See aho 70 1 C 
6=34 CL J 415; 8 WR 479. 1 A 518, 21 C 
14 Where possession of defendant is not 
wrongful, no mesne profits can be awarded 
150 I C 924=1934 L. 322 And the plaintiff 
claiming mesne profits mist he rnlillcd in 
possession 37 P L R 50=157 1 C 96=1935 
L 379 The only relevant consideration foi 
the Court is whether the defendant’s posses- 
sion was wrongful or not If it was wrong- 
ful, the Court is not justified in going fur- 
ther and inquiring what the degree of the 
misconduct or culpability is [1 A.5]8(F 
B ) , 24 A. 376 and /O I C 6, Diss. from ; 1931 
M.WN 813, Foil] 57 M 49=66 MLJ 263 
=1933 M 825=38 L W. 714 A wrongdoer 
is liable only to the extent of the wrong he 
has done. 24 C 413 As to the extent of the 
liability of trespasser to pay mesne profits, 
see 94 1 C 118=1926 C 847 The defendant 
in wrongful possession IS liable only for the 
time he was actually in possession If he was 
excluded from possession, he cannot he said 
to have been in wrongful possession (Ibid.) 
Defendant not actually in possession is not 
liable for mesne profits 38 I C 666=26 C. 

L J. 140, 35 C W N. 305=132 1.C. 685=1931 
C 663 See also 6 Pat.L J 166=61 1 C. 754 ; 

51 C 8S3;24C.413; 10 C. 785; 55 I C 48 
(Defendant would be liable if he has abetted 
the trespass hy the person in actual posses 
Sion ) As against a wrongdoer, possession 
relates back to the time when the right to 
enter accrued. 211 C 590=9 NLR. 145 (34 
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M. 269, Foil.) The f<osscssioii of a vendee 
under a conveyance voidable for fraud and 
undue influence is muiigful ab ini/io, and not 
merely from the date when a suit is filed 
to set it aside. 59 LA 147=7 Luck 64=36 
C.WN 461=62 ML.J. 451 (P.C.) As 
to the maintainability of claim for mesne 
profits between date of decree for posses- 
sion conditioned on payment of money and 
date of payment, see 1928 M.W.N. 51 
Assessment of Mesne PROFirs.— The 
rental value of the land would ordinarily be 
the proper basis of calculating mesne piofits 
when the person chaiged had merely let the 
land out to others In such a case the rent 
that he received, if there was no evidence 
that a higher rent could “with oidinary dili- 
gence" have been obtained, would be the 
measure of the profits for which he would be 
liable But when the wiongdoers cultivated 
the land themselves, tne definition of “mesne 
profits” inS 2 (12), C. P. Code, clearly 
makes the cultivation piofils the primary 
consideration The test set by the statutory 
definition of mesne profits is dearly not what 
the plaintiff has lost by his exclusion, but 
what the defendant has or might reasonably 
have made by his wrongful possession What 
the plaintiff in such a case might or would! 
have made can onlv be relevant as evidence 
of what the defendant might with reasonable 
diligence have received Land, which was 
capable of producing more profitable crops, 
was, in fact, planted by the wrongdoers with 
mdigo, an inferior crop, for then special 
purpose. In ascertaining the mesne piohts 
payable by them the Courts m India calculat- 
ed the profits merely upon the basis of more 
profitable crops which the land was capable 
of producing In all such cases the ti ue test 
would be what the prudent agriculturist 
would have growm, 57 I A. 105=58 M L.J. 
215 (P.C.) ; 59 C 859=55 CLJ 205=138 T. 
0 882=1952 C 600 ; 62 C. 217=38 CW.N. 
1197=156 I C 489=1935 C 206 See also 47 
M.LJ 730; 3 CW.N 904 , 25 A. 266, 24 C 
413; me 504=15 OWN 825. 15 IC1; 
1910 974=17 CW.N 984 , 46 1 C 624. 61 
I.O 425=1 P L.J. 235 But see 16 1 C 126= 
9 A L.J. 774 where the basis was held to be 
what the plaintiff would have made out of 
the land but for the defendant's unlawful 
trespass and not what the defendant has 
done See also 30 M.L.J. 326 ; 1923 N. 64 
(1) . 1930 0 53 ; 35 C W N. 367=135 I O 876 
—1931 C 802 The correct principle for the 
assessment of mesne profits is that the let- 
ting value of the property should be deter- 
mined and not what the defendant actually 
gamed. 10 I (T. 312=16 C L.J. 93 , 1927 R. 
116 See also 1935 O 206=38 C W.N 1197- 
r J“=192(i C 1233 , 94 1 C 255=192^ 
C. 860 But where the person dispossessed 
IS himself a cultivator of the land in dispute, 
he IS entitled to such profits as the trespasser 
might have obtained by actual cultivation 
with due diligence and not merely to what he 
sub-lettmg the land 
^ ^ ^ R.^1 12=1924 N. 427. See 

also IS W.R. 428; 47 ML.J. 730; 53 C.992. 


Where the person in wrongful possession of 
land has given no evidence to show that he 
could not cultivate the land himself or that 
the land was m possession of tenants before 
he entered upon it as a trespasser he is bound 
to pay mesne profits op the basis as if he 
was in direct possession of the lands m suit. 
1928 C. 474 The pimciplcs which would 
ordinarily guide a Court in determining the 
me&nc profits arc (1) wrongful tresprsser 
should not profit by it , (2) restoration of 
status before dispossession financially ; and 
(3) use to which decree-holder would have 
pul land if he was himself in possession 39 
I C 516=1917 P 146. Jn Older to assess the 
mesne profits of properly m the wrongful 
possession of tenants, the Court should direct 
the Commissioner to ascertain (1) the gross 
profits which the tenant did obtain (or could 
reasonably have obtained) from his cultiva- 
tion of the soil, (2) wliat ought, reasonably, 
to be deducted from that gioss sum for (a) 
costs of cultivation, (h) on account of rent 
paid, and (r) the cost of maintenance of the 
cultivators After deducting the cost of 
cultivation, and the rent paid and the cost of 
maintenance, the balance left is llie ‘profit 
referred to in S 2 (12), I5I I C 922=38 C 
W N. 384=1934 C 503 As to mode of assess- 
ment of mesne profits in the cose of a co- 
sharer's claim based on Ins exclusion, see 30 
N.L.R 71=147 I C. 445=1933 N. 316. Assess 
mentcan be based by local inspection and 
crop-cutting experiments conducted by a 
Commissioner 47 M, 800. 1 )eduction should 
be made for cost of cultivation and seasonal 
fluctuations. 99 JC 923=44 CL J. 559 See 
also where lands arc subject to floods, deduc 
tions ought to be made on that account. 101 
I.C. 371=1927 R. lie In a suit against 
several trespassers, manner of di awing up 
decree indicated 59 C 859=55 CLJ 205= 
138 1 C 882=1932 C 60(1 The general law 
about the liability of joint tort-feasors, if 
mesne profits are taken to he damages, has 
been modified by the special provisions of 
this Code. 35 CWN 357=135 IC 876= 
1931 C 802. 

Compensation for Imi’Uovfmenis and 
OTHER EXPENSES — I'lie pcrson dispossessed 
IS entitled to compen.sntion for improve- 
ments effected 26 CWN 257=35 CLJ. 
121, 42 ML.J 243 He is also entitled to 
compensation for all sums spent by him in 
managing the property but not for infructu- 
ous litigation in conection with the manage 
ment. 22 ML.J 253. All such payments 
made by the defendant as the plaintiff would 
have been bound to make if he had been in 
possession towards rent, levenue or cesses 
should be deducted from the gross eainings. 
17 B. 35 ; 21 C. 142 , 20 N L K 112=1924 N. 
427. See also 33 I.C 520. But the Court 
should not allow the expenses of collecting 
the profits unless the defendant enteicd on 
the property m the exercise of a bona fide 
claim of right 20NLR 112=1924 N. 427; 
70 1C 6=34 CLJ 41S; 16 I C 866, 22 
A. 262; U A 376. But 1931 M W.N- 813 
Where it was held that the definition of 
mesne profits takes no account of the culpa- 
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S. 2] The Code of Civil Procedure (V of 1908). 

(13) “moveable property"’ includes growing crops: 

(14) “order” means the formal expression of any decision of a Civn 
■Court which is not a decree : 

(15) “pleader” means any person entitled to appear and plead for another 
an Court, and includes an advocate, a vakil and an attorney of a High Court ; 


Notes. 

ibihty of the party liable, and so the expenses 
of management or collection should be 
allowed m the calculation of the mesne pro- 
fits, even where the defendant has not prov- 
ed his bom fides in taking possession of the 
property. Cultivation expenses incurred by 
the trespasser should be deducted, but not 
costs of collecting rents due from persons in 
occupation 24MLJ 30 Charity expenses 
charged on the property should be deducted. 
J931MWN.813 See also 57 MA9, 

Interest on Mesne Profits —Interest 
should ordinarily be allowed on mesne pro- 
fits, though the interest as well as the mesne 
profits are in the discretion of the Court. 70 
IC 6-34 CL J 415, SO A 857=1928 A 532. 
<^ee also 10 C. 785 ; 27 C 951 (969) (PC); 
1927 MW.N. 661, 44 CL.J 182=I926C 
12.33=131 1.C. 833= 1931 M. 513 The proper 
rate of interest to be granted on mesne profits 
IS 6 per cent, m the absence of special 
circumstances. 62 1 A. 53=62 C 499=68 M 
LJ 580 (P.C) (noted m/rn). The words 
"together with interest on such profits" do 
not refer to interest due after the ascer- 
tainment of the amount of mesne profits due 
under the decree. They contemplate that 
interest should form a separate item m the 
calculation of that amount due as mesne 
profits 30 C 506 Sec also 25 A. 275, 1930 
A. 525 Mesne profits include interest 
Where a decree is silent as to interest on 
mesne profits, it must be deemed to carry 
interest at the Court rate of 6 per cent and 
executed accordingly 44 A 579, 17 1 C, 
915=10 A LJ, 533. But sec 53 I C 227=30 
CL.J.20S. 21 A 425 (FB), 27 C. 951 (P 
C ) , 33 C 329. Interests should not be 
allowed for more than three years from the 
decree or until possession within that time, 
27 C 951 (P C.). The Court has a discretion 
whether to allow interest on mesne piofits 
after three years or not. 31 I C. 387=2 L. 
W 11^, 1931 M. 513. Mesne profits carry 
interest from the date of the pieliminary 
decree awarding the same 46 A 842 , 33 C. 
29. Liability— Joint wrong doer for mesne 
profits. 53 C 992. 193 1 C 802 
Burden of Proof — When mesne profits 
are claimed, the onus of proving what prohts 
might with deligence have been received m 
any year lies upon the party claiming mesne 
profits 621 A 53=62 C 499=39CWN 405 
=(1905) P C 49=68 M L J 580’(P.C ). Profits 
always means the difference between ihe 
amount realized and the expenses incurred in 
realizing it. In the case of mesne profits 10 
per cent is the customary allowance in India 
for the expenses of collection, and it is un- 
necessary for the person liable to pay mesne 
profits to adduce any e'udence on the subject 
{Ibid.), But the onus of proving what profits 
ihe person m wrongful possession actually 


received lies on the person in possession. 47 
M L J. 730 See also 47 M. 800 ; 1933 M W 
N. 1182=1933 M. 825, Where it is shown that 
a portion of the suit land had been let out at 
a produce icnt, the Court will be justified 
in presuming that the entire land was so let 
out 53 C 992. See also 99 I.C 923=44 C 
LJ 559. ^ 

Practice —Mesne profits should be deter- 
mined in the suit itself and not by way of 
execution for a fixed sum of money. 39 C. 
220 Transfer to higher Court of pro- 
tracted proceedings on account of the mesne 
profits accruing during pendency of litiga- 
tion swelling up to an amount _ beyond the 
pecuniary jurisdiction of the original Court 
IS not an interruption^ so as to make the 
subsequent proceedings in the higher.Court a 
different suit 58 I.C- 179=24 CW.N. 342. 
Plaintiff filed a suit for loss of crops on 15th 
October, 1930, alleging that defendants had 
dispossessed him on 1st June, 1930 It was 
not shown that defendants had oi should 
have received any profits before that time. 
It was held that no cause of action as to tlie 
claim brought existed on the date of suit 
147 I.C. 709=1933 N 222 (55 I A 299 and 3 \ 
M.S02,Dist). 

Sec. 2 (IS) —This definition has set at rest 
the conflicting decisions that existed 
previously among the different High Courts 
Under the General Clauses \ct. S 3 (25) 
“standing crops" are immoecahle property. 
But it !»• otherwise undei this dthnition 
This definition must be taken lo be coiilinefl 
to the limited purpose* of this Code 27 I < 
935 

Sec Z (14).— .')>(’ (iho notes under S 2, 
Cl (2) and S 2, Cl (9) As to nature of 
order for alimony pending suit foi dnorce, 
see 32 OWN 179. An order made on a 
notice of motion for contempt of Court 
would be an older within the meaning of 
S 2 (14), C P. Code, and be executable 
under S. 36, C P. Code 36 Bom L R. 992= 
1934 B 452 

Sec 2(15)— As to construction of this 
definition sec, 8 B 105 As lo wliether 
vakils of Indian High Courts can practice 
before the Judicial Committee of Privy 
Council, see 16 C. 636 Pleader, vakil or 
attorney duly appointed to act fora party, 
has authority to do all acts incidental to that 
general authority, and they will be binding 
on the party. 9 S L.R. 218=34 I.C 928 Bui 
the acts must be bona fide, neither due to 
fraud or mistake, noi against the express 
instructions of his client (Ibtd.) 29 LA. 76= 
25 M 367=6 C.W.N. 641=4 Bom L.R 543 
(P.C.). He may withdraw the suit as to 
frame or withdraw any plea. 21 M 274=8 
M.L J. 40 ; may get a witness summoned, 
dispensed with his evidence. 25 M. 367 (P.C.) 
(noted supra) ; may abandon an issue 
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(16) “prescribed" Means prescribed by rules; 

(17) “puWir Oifi^cr’' means a person falling under any of the following 
descriptions; naaicly; — 


Notes. 

(Ibid), 38 I C 8U0. But unless specially 
authorized, he cannot consent to the settle- 
ment of a case by oath being taken by the 
opposite parly. 14 B. 455 , or give up a por- 
tion of the claim. 12 W.R. ZI9 , 3 B L.R 
(App ) 15 , or transfer a decree. 2 N W P. 
H C.R. 695 , or consent to a decree in re.spcct 
of propel ty not in suit 2 M. (A C.) 420 

Admission by pueader —Admissions of 
fact by pleader made duiing the actual 
progress of a suit and not m mere conversa- 
tion are binding on the party. 9WR 375; 
485; 10 W.R 322,21 WR 332, 21 M 274. 
15 I.C. 156 . 20 CW.N 995 , 7 C W N 351 ; 86 
P L.R. 1916=104 P W.R. 1916=35 1 C 870. 
It IS not necessary that the client must be 
present when the admission is made 2 M I 

A. 253 ; and the pai ty who wants to repudiate 
the admission as being against his instruc- 
tions should do so at the earliest opportunity 
38 I.C 800 The admission should however, be 
within the scope of the pleader's authority 
18 W R. 436 He may admit liability and a 
decree may be passed thereon against the 
client. 21 W.R 332 Verbal admissions by 
pleader must be taken as a whole and should 
not he unduly stretched. 6 A 406. Courtis 
not to act upon admissions by pleader, where 
the evidence of the records shows that they 
were wrongly made. 104 P.L.R 1916=179 
P.W.R 1916=36 I.C. 212; nor upon mere 
opinion expressed by pleader adverse to his 
clients' claim. 18 M. 72. Nor upon an 
erroneous admission as a point of law 24 

B. 360=2 Bom.L R. 467 ; 45 I.C. 983 ; 52 1 C 
178; 8 S L R. 156=27 I.C 357 See also 27 

C. 156. Mere allegation of party to the 
contrary IS not sufficient to contradict his 
pleader in respect of a statement of fact 
made on his behalf by the pleader 136 I.C 
622=1931 A. 415. 

Authority to Compromise.— A pleader 
employed to conduct a case has no implied 
authority to compromise it, and there must 
be express authority in the Vakalatnama if 
the compromise is to bmd the client. 21 M. 
274 ; 41 M. 233=41 I C 429 ; 4 C W.N 169. 
But It is otherwise in the case of Counsel. 13 
A, 272; and also in the case of attorney or 
solicitor 7 Bom.H C O.C 79, In any event, 
the compromise should not be against clients’ 
express instructions. 41 C L T. 213=88 I.C 
369=1925 C. 866 , 32 CW.N 44=106 1C 
309=1928 C 378. Nor with reference to 
matters outside the scope of the particular 
case 27 C, 428 A pleader should have 
special Vakalaimma to enter into any parti- 
cular compromise. 9 S L.R. 218=34 I C 928 
B\it see contra 12 M.L.T 348=123 M.L J 
381. Compromise enteied into outside the 
Court, would be binding only when sanc- 
tioped by the Court. 52 C 386=88 I.C 413= 
1J25 C 696 ; 55 C. 113=104 I.C 387=1927 C 
/14. Compromise maybe set aside at the 
instance of party, if pleader, council or 


solicitor had consented under misrepiesen- 
tation or mistake. 6 C. 687 ; 3 R. 261=1925 
R. 314. But the application should be made 
befoic the judgment is pronounced 13 A 
272 ; 13 C 115. 

KpFERfcNCETO ArEHR^TION BY PlEAUER.— 
A pleader duly appointed to act for a party 
has authority to apply fora reference to 
arbitration, and the .same would be binding 
on his client even if it is against the wishes 
of his client, 9 S L R 183=34 I C 845 The 
Code of 1908 has effected a change of the 
law in this rc.spect (Ibid.) 6 N.W P 210 and 

14 11 455, which held otherwise were under 
the old Code 

Withdrawal o^ Sun nv Pi.i adfr —Pleader 
holding Vakalatnama to do all acts necessary 
in connection with the suit, has prinia facie 
power to apply to witlidiaw llic suit, pro- 
vided there is nothing to show that the same 

15 contrary to the clients’ instructions, or due 
to misconduct of the pleader. 5 W.R 80. 

Sec. 2 (16) “Rni.is’’ - As to the mean- 
ing of this term sec cl. (IS), lufni. 

Sec. 2 (17) -[Note the legislature 
amendment of tins dcfnntioii J Cj. definition 
of ‘public setvaiit’ in I. P. Code, S 21. A 
person may be a ‘public icrjaiit' without 
being a ‘public officer 6 Bom H.CR 64. 
The following persons have been held to be 
public officers within S 2 (17) ^Receiver 
under the Piovmcial Insolvency Act, 44 B 
895 ; Receiver appointed by Civil Court, 34 
CW.N.671, 57 c: 1127; 132 I.C 634=1931 
C 503=35 CW.N. 161=58 C 8S0,36LW 
694=140 I.C. 458=1932 \fWN. 1240=1933. 
M l0S,sec howvcr, 1931 C. 175=53 C.LT. 
31=130 I C. 894. Official Liquidator, 148 I. 
C. 448=11 O.W.N. 398=1934 0. 158, 148 1 C 
714=1934 N. 201 Where, however, the liqui- 
dator has acted through the Deputy Commis- 
sioner notice to the Deputy Commissioner 
would be sufficient and no separate notice to 
the liquidator is necessai y 30 N L R 240= 
148 1 C 714=1934 N 201 A British officer, 
m Indian army, 50 T C 683=21 Bom.L.R. 
143, an officer of the Indian Staff Corps. 
24 C. 102, a Naib Nazir, 2 N.W.P.H C.R. 
m.uPatwari. 2 AHCR 148; but see IS 
C 534; a Cantonment Committee constituted' 
under Indian Cantonments' Act, 34 B 583= 
12 Bom.L R 45: t\K /Idminislrafor-General, 
8 CW N. 913 ; the Official Trustee, 7 C. 499, 

12 M 250, a village headman, 2 Bur,L.J, 
29=1923 R 250; officers holding commis- 
sioned lank in the Indian Subordinate 
Medical Service, 23 I C 985=17 0 C 99; a 
canmoii manager apnomtti uiidei theT P. 
Act, 24 CW.N. 138=30 CLT. 279, 59 C. 
961 ; Official Assignee, 49 B. 63^27 Bom L. 
R. 545. The Manager of Court of Wards not 
a public officer, 55 I C. 515. See also lOS I 
C. 729 ; 1928 S. 76. But .see 3 A 20 ; 1 B. 318 ; 

13 B. 343; 11 M 317. Municipal Councillor 
not a public officer, 1930 M.W.N. 821. 
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(o) every Judge, 

(b) every member of the Indian Civil Service; 

(c) every commissioned or gazetted officer in the military i [naval or air 

forces of His Majesty] 2[ * * ] while serving under 3 [the Crown] ; 

(d) every officer of a Court of Justice whose duty it is, as such officer, 
to investigate or report on any matter of law or fact, or to make, authenticate 
or keep any document, or to take charge or dispose of any property, or to exe- 
cuteany judicial process, or to administer any oath, or to interpret or to pre- 
serve order, in the Court, and every person especially authorized by a Court of 
Justice to perform any of such duties; 

{e) every person who holds any office by virtue of which he is empowei - 
ed to place or keep any person in confinement ; 

(/) every officer of 3[the Crown] whose duty it is, as such officer, to 
pi event offences, to give information of offences, to bring offenders to justice 
or to protect the public health, safety or convenience ; 

(g) every officer whose duty it is, as such officer, to take, receive, keep 
or expend any property on behalf of 8[the Crown] or to make any survey, 
assessment oi contract on behalf of 3[the Crown] or to execute any revenue 
process or to investigate, or to report on any matter affecting the pecuniary 
interests of 3 [the Crown] or to make, authenticate or keep any document 
relating to the pecuniary interest of 3[the Crown] or to prevent the infraction 
of any Jaw for the piotection of the pecuniary interests of 8 [the Crown] ; and 
{h) every officer in the service or pay of s[the Crown] or remunerated 
by fees or commission for the performance of any public duty ; 

(18) “rules” means rules and forms contained in the First Schedule 
or made under S. 122 or S, 125 , 

(1'--') “share in a corporation” shall be deemed to include stock, deben- 
tuied stock, debentures or bonds; and 

(20) “.signed” save in the case of a judgment or decree includes stamped. 


3. [S. 2.] For the purposes of this Code, the District Court is subordinate 

Suborto...on of Coorts r"''\ 

inferior to that of a District Court and every Court 

of Small Causes is subordinate to the High Court and District Court 

4. [S 4.] (1) In the absence of any specific provision to the uontrai} , 


Leg. Ref 

; Substituted by Act XXXV of 1934. 

^ Words ‘including His Majesty's Indian 
Marine' omitted by Act XXXV of 1934. 

Substituted for the words 'the Govern- 
ment' by Govt of India (Adapt of Indian 
Laws) Order, 1937. 

Notes. 

Sec. 2 (19).— As to deSnition of, ‘stock’ tee 
S. 2, Indian TrusteesAct XXVH of 1866 , and 
of ‘bond’, see S.2 (5), Indian SfampAct II of 
1905 ‘Debenture’ and ‘debenture-stock' are 
nowhere defined in any enactment, but they 
are well-known terms in the commercial 
world A debenture is a bond in the nature 
of a charge or Government stock or the 
stock of a public company. ‘Debenture stock' 
IS borrowed capital consolidated into one 
mass for the sake of convenience, Instead 
of each lender having a separate bond or 
mortgage, he has a certiScate entitling him 
to a certain sum, being a portion of one large 
loan (Ltndley, p. 346). 

Sec 2 (20) —Cf the definition of the term 
‘signed’ m the General Clauses Act, where it 
IS given a restricted meaning That a person 
should be unable to write or sign his name 
1-40 


is not a condition precedent to the use of a 
stamp 3 A. 57S. As to whether signing 
includes initiating, 8 A 293, 185 P R 1889- 
(FB.) 

Sec. 3 —The list of Subordinate Courts in 
the section is not exhaustive and does not 
exclude all other Courts from being sub- 
ordinate to the High Court. 37 B 114=17 
I C 676. So a collector exercising judicial 
functions under the Bombay Mamlatdar’sAct 
js subordinate to the Bombay High Court. 
{Ibid.) Judge should follow the lulings of 
the High Court to which he is subject. 17 B 
5SS.10C 82, IS B, 419; 6 M. 424, 19CWN. 
841=4 Pat. L. J 565 ; 29 M L.J 03=42 LA. 
1.55=37 A 359 (PC.). A decision of the 
Privy Council is binding on Courts in India 
though delivered in an appeal not coming 
from an Indian Court 38 M, 941=25 
M L.J. 162 (P.C ). The original side of High 
Court sitting in insolvency is not a Court 
subordinate to the High Court m its appel- 
late jurisdiction. 55 M.L.J. 671=1928 M 
1091 

Sec 4.— This section cannot be construed' 
as making inapplicable the C P Code jui 
respect of proceedings under Special or 
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nothing in this Code shall be deemed to limit or 
Savings. otheiwise affect any special or local law now in force 

or any special junsdiclion or power conferred, or any special form of procedure 
prescribed by 01 under any other law foi the time being in force. 

(2) In particular and without prejudice to the generality of the proposi- 
tion contained in sub-section (1), nothing in this Code shall be deemed to limit 
or otherwise affect any remedy which a landholder or landlord may have under 
any law lor the time being in force for the recovery of rent of agricultural land 
from the produce of such land, 

5. [S. 4-A.] (1) Where any Revenue Courts are governed by the provi- 
sions ot this Code in those matters of procedure upon 
Application oi the Code which any special enactment applicable to them is 

to Revenue Courts silent, the i| Provincial] Government, 2[+ -i ^ ^ ^ 

^ *] may, by notification in the 8[^ = ^ '•] official Gazette, declare that any por- 
tions of those provisions which aie not expressly made applicable by this Code 
shall not apply to those Courts, or shall only apply to them with such modifica- 
tions as the i[Provmcial] Government, 2[ ++«■ + '*'] may prescribe 

(2) "Revenue Court” in sub-section (1) means a Court having juiisdic- 
tion under any local law to enteitain suits or other proceeding i elating to the 
rent, revenue or piofils of land used for agricultural purposes, but does not 
include a Civil Court having original jurisdiction under this Code to try such 
suits or proceedings as being suits or proceedings of a civil natuie, 

f). [S. 6, last para.] Save in so far as is otherwise expressly provided, 
. nothing herein contained shall operate to give any 

Pecuniary jurisdiction Court jurisdiction over suits the amount 01 value of 

the subject-mattei of which exceeds the pecuniary limits (if any) ot its ordi- 
nary jurisdiction. 


Leg. Ref 

^ Substituted for ‘Local’ by Govt of India 
(Adapt, of Indian Laws) Order, 1937. 

^ Words ‘with the previous sanction of the 
Governor-General in Council’ and the words 
‘with the sanction aforesaid’ have been omitt- 
ed by Act XXXVIII of 1920 
® Word ‘Local’ omitted by Govt of India 
(Adapt, of Indian Law*?) Order, 1937 
Notes 

Local laws, as it only enacts that where theic 
IS an inconsistency, the rules of the CP. 
Code do not prevail as against ihe rules 
contained m the Special 01 Li)cal laws 3 C. 
221. In view of S 4 the law applicable to 
soldiers is ihe Army Act and it overrides S 
60 of the Code 43 B, 368=28 Eom.L.R 
137. S 40, C. P Code, gives validity to 
a local Act and a Court to which a decree is 
sent f 01 execution outside the local sphere 
may be bound by the local Act but no local 
legislature can prescribe the procedure for 
any Court beyond its teintorial jurisdiction. 
As far as the latter Court is concerned the 
Act is in the same position as the legislation 
of a foreign country Hence the United 
Provinces Court of Wards Act could not be 
invoked in a proceeding in Bengal 56 C. 704. 
It is the section of the Oudh Laws Act that 
applies to the recording of evidence m 
criminal cases relating to a proceeding 
before the Chief Couit and not 0. XVIII, R 
6. C P. Code. 8 O.W.N. 635=132 LG 270= 
1931 0 385. So also m case of applica- 
tion for leave to appeal to Privy Council, S 
12 (1) of Oudh Courts Act and not S. 109 of 


the C P. Code, will apply 8 O.W N 
1207=134 rC 1017=1932 Oudh 163 
Proceduie under Co-oper<viive Societies Act 
excludes that under C P. Code 142 I.C 
487=1933 N. 211. The pai lies to a suit can 
validlv agree, evcnapait fioni the Indian 
Oaths Act, that they will abide by the state- 
ment of a witness, including one who is a 
party to the suit, and they can le.ivc the 
decision of all points including costs arising 
in the case to be made accoiding to the state- 
ment 140 I C 84=1933 AL I 1127=1933 
A 861 (F.B ) 

Sec. 6. -A Court cannot execute a decree 
sent to it for execution, where the decree 
has been passed in a suit, the value of which 
exceeds the pccnniaiy limits of its lurisdic- 
tion. 16 C 457 , 17 C 465 , 37 C. 574 , 12 E 
155 But ACC 7 M 397; 17 M. 309 (coutra) 
In suits for possession of land and mesne 
profits, both past and future, the pecuniary 
limits of the jurisdiction of the Court is to 
be determined only with reference to the 
past profits claimed and the value of the 
land. Although when the actual decree is 
passed for past and future profits, the sura is 
found to exceed the pecuniary limit of the 
Court’s jurisdiction it does not matter, and 
the decree will not be one passed without 
jurisdiction. 40 M 1=39 I C.439; 25 M. 543; 
33 A 97-7 1 C. 385 ; 16 A. 286 ; 53 C. 14=89 
I.C. 726=1926 C. 1076 ; 6 Pat.L J 54=60 T.C 
346; 2 rat.L.J. 394=41 I.C 231 As to appli- 
cability of section to proceedings before the 
Cialcutta Improvement Tribunal, see 31 
C.W.N. 142=94 I.C 170=1926 C. 853 
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7, [S. 5.] The following provisions shall not extend to Courts constituted 
. under the Provincial Small Cause Courts Act, 1887, 

Courts exercising the jurisdiction of a Court of 
Small Causes under that Act, that is to say, — 

(a) so much of the body of the Code as relates to — 

(«) suits excepted from the cognizance of a Court of Small Causes ; 

(ii) the execution of deciees in such suits; 

(i«) the execution of decrees against immovable property ; and 
(&) the following sections, that is to say,— 
section 9, 

sections 91 and 92, 

sections 94 and 95 l[so far as they authorize or relate to t*) orders for 
attachment of immovable property, (li) injunctions, {iit) the appointment of a 
receiver of immovable property, or (iv) the interlocutory orders referred to in 
cl. (e) of section 94] ; and 

sections 96 to 112 and 115. 

8 [S. 8.] Save as provided in sections 24, 38 to 41, 75, clauses (a), {b) 
Small Caa« ‘55 “ ‘58- >>? Presidency 

-Courts. Small Cause Courts Act, 1882, the provisions in the 

body of this Code shall not extend to any suit or 
proceeding in any Court of Small Causes established in the towns of Calcutta, 
iVladras and Bombay: 

2 [Provided that— 

(1) the High Court of Judicature at Fort William, Madras and Bombay, 
as the case may be, may, from time to time, by notification in the S[’*' *■] official 
-Gazette direct that any such provisions not inconsistent which the express 
provisions of the Presidency Small Cause Courts Act, 1882, and with such 
modifications, and adaptations as may be specified in the notification, shall extend 
to suits or proceedings or any class of suits or pioceedings in such Court ; 

(2) all rules heretofore made by any of the said High Courts under 
section 9 of the Presidency Small Cause Courts Act, 1882, shall be deemed to 
have been validly made.] 


Suits in General. 

Jurisdiction of the Courts and Res judicata. 

9. [S. 11.] The Courts shall (subject to the provisions herein contained) 
^ . . , „ , have jurisdiction to tiy all suits of a civil nature 

unSssVar?e?^^ excepting suits of which Iheir cognizance is either 

expressly or impliedly barred. 


Leg. Ref. 

^ Substituted for words ‘so far as they 
relate to injunctions andinterlocutory orders' 
"by Act I of 1526. 

^ Provisos (1) and (2) added by Act I of 
lvl4 

® Word ‘Local' omitted by Govt of India 
-(Adapt of Indian Laws) Order, 1937 

Notes. 

Sec. 7 . Powers of Small Cause Court in 
Execuiion. — A Small Cause Court acting as 
such cannot attach immovable properties in 
execution. This is so even though the Small 
Cause Court is also an ordinary Court, 
unless the decree has been formally trans- 
ferred to the ordinary side 132 1.C. 208 See 
44 1 C 252 (can attach and sell a preliminary 
decree for foreclosure). 16I.C816 (can 


attach a mortgage debt). 132 I C. 2U8; 10 
NL.R 17 (cannot attach a share of joint 
family property). 

Attachment before Judgment.— A Small 
Cause Court can order attachment before 
judgment of movable pioperty 46 C 717= 
53 1.C 814 It cannot order attachment before 
judgment of immovable properly. {SecO 
XXXVIII, R. 13, infra). The earlier rulings 
to the contrary in 52 C. 275=82 1.C 109= 
1925 C 1 (F.B ), being prior to insertion of 
R 13, is no longer good law. 

Sec. 8.— Decree of Madras Small Cause 
Court transferred to mofussil District 
Munsif for execution— District Judge can 
hear appeal from order inexecution proceed- 
ings 49 M.L.J 104. 

Sec 9: Scope OF THE Section,— The Civil 
Courts are prma facte entitled to determine 
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Explaiiation.—A yM in which the right to property or to an office is con- 
tested is a suit o>‘ a civil nature, notwithstanding that such right ma> depend 
entirely on the decision of question as to religious rites or ceremonies. 


Notes. 

all civil matters , legislation that ousts their 
jurisdiction must beverycarefullyexamm- 
ed. and unless the Courts are satisfied that 
the condilionsupon which they are ousted aie 
fulfilled to then own satisfaction, they will 
not hold that they are debarred from inquir- 
ing into any matter before them. TheywiU 
not take the mere ipsc dixit oi the authoiit} 
which ousts them, unless the law dcfinitelj 
states that they aic bound to do so UK 
125-1933 R, 124 6ecaLo 67 M LJ 1=61 
LA. 177=57 M 443=193-'l V C 84=1 18 I C 
327 (P. C ) The buiden of proof is on the 
party who seeks to oust the juiisdiclion of 
Civil Courts 1928 L 121 (hlJ) When the 
Statutcwhich creates the right also prescribes 
a special remedy, the peison aggneved is 
limited to the remedy so prescribed. If, how- 
ever, a legal i ight is recognised, to exist 
apait from and independently of the statute 
and no special lemedy is provided, the Civd 
Courts would rontinue to exercise their 
jurisdiction under S. 9 of the C. P. Code 
143 I C 514=29 N L U. 278=1933 N 193 
(F B ) See also 43 L.W 262=1935 M W N 
1207=160 I.C 209=1936 M, 421 But tee 
1935 A.W.R. 1094=157 LC 270=1935 A.L.J. 
nil. 

Special Tribunal.— The grant of juiisdic- 
tiontoaSpecialTiibunalto deal finally or 
exclusively with the cases arising out of the 
lawful administration of a particular statute 
cannot take away the jurisdiction of theCivil 
Courts to afford relief against any illegality 
committed under colour of that Statute. If 
the special tribunal aibitraiily refuses to 
exercise its jurisdiction or if the lulcs which 
create the special tribunal and lay down the 
procedure are themselves impeached as being 
ultra vires, then the Civil Courts have juris- 
diction to correct the illegality and give 
propel relief to the aggneved person 143 
I C. 514=29 N L.R 278=1933 N 193 (F B ) 
Where a right and liability has been cicated 
by statute and where the legislature has left 
to another aulhoiily the appointment of a 
tribunal to try such liability and the fiam- 
mg of the procedure under which the tribu- 
nal so to be appointed is to carry out its 
duties, but the tribunal so contemplated by 
the legislature has nevci been brought into 
existence, the subject has the light to pro- 
ceed in the ordinary Civil Courts with cor- 
responding lights of appeal, unless and until 
the legislature carries out its duty of appoint- 
ing a fecial tribunal 14 P. 24=152 1 C. 80S 
=15 PatL.T. 623=1934 P 670 (2) (FJG) 
Per Co Terre//, CJ— When a special 
tribunal has been appointed and its proceduie 
framed, then the subject cannot proceed to a 
civil suit in the event of the special tribunal 
refusing or neglecting lo carry out its duties 
in a proper manner, m other words, refusing 
or neglecting to exercise its jurisdiction, 
(lota.) 


Jurisdiction oi Civil Courts in General. 
—Every presumption should be made iii 
favour of the jurisdiction of a Civil Couit. 
winch can be taken away only by express 
woids or by necessary implication 17 CW 
N 408=17 C L J 239 , 33 M 208 ; 10 Pat L t‘ 
167 . 1932 O 199 ( F B ) The jurisdiction of 
Courts depends upon the allegation.s made in 
the plaint and not upon those which may be 
ultimately found to be tine 1922 N 10=18 
NLK 121. Aftci annexation of Biirmah 
the ThalJiatiabami/ oi the Buimese Buddhist 
hierarchy ceased to have jiirisdiclion to 
decide civil disputes between members of the 
Burmese Buddhist priesthood. It is only 
Civil Courts established by law that could do 
so. 13 R 648=158 IC 805=1935 R. 376 
(F.B.). (fik 783=114 1.0 540=1929 K. 77, 
Oven ) Courts have power in any mattci of 
spiritual and lempoial character to enquire 
into the laws oi inles of the tribunal or 
authority which has inflicted the alleged 
injury . 39 M. 1056=30 Al L J 423. A Court 
will interfere in a case of dismissal of an 
oflicer ol a Trust Coipoiation where the 
relationship between the olliccr and the cor- 
poration IS one of tiust and nwlui quo trust 
bui will not, wheic the lelatioiiship is a con- 
tractual one 41 C 19. The question of 
piopnety of any fine inflicted by the 
Dliarmakartha on an mfcuoi spiritual digni- 
tary is within the competence of the Civil 
Court 2nr,LJ 730 The Civil Couit can 
question the appointment of a trustee by the 
Devasthanam Committee if it is not made 
reasonably and in good faith 42 M. 668. 
Where ccitain Jagii money is attached by a 
Magistrate for realization of an cars of 
maintenance due under oidci passed under 
S 488, Cr. P Code Civil Couil has 
no jurisdiction to entertain suit for declara- 
tion the amount is not liable to seizure or 
attachment 39 P L K KK). 

‘ Exi'REsslv or iMi’iiMiLY Bakkru'.— T he 
jurisdiction of Civil Com 1 1 -. expressly bar- 
red when there is some enactments or rule of 
law piccluding a Civil Court fiom taking 
cognizance of a suit. 14 C 644 .See uUo 152' 
I.C. 861=11 0 W N. 1435=1935 0. 96. As to 
suits expressly barred bv statutes, see 26 A 
594, 42 M 647=37 MLJ 23 (custody of 
minor under the Giiaidian and Wards Act) 
30 M 126 (suit for land, a.s emolument of 
office under the Hereditary Village Olficers 
Act, 1895) and other cases dealt with by 
special enactments .S'ee also 36 Bom.L.R. 
1245=1935 B 91=154 I C 583 (suit to set 
aside award made under f'o-opeiative 
Societies Act); 43 B 211=21 Bom L.R 27 
(suit to recover the value of silvei confiscat- 
ed by the order of Collector under the Sea 
Customs Act). In this case, however, it was 
held that if there had been no legal adjudica- 
tion of the matter by the Collector of 
Customs in accordance with the provisions of 
the Sea Customs Act, the jurisdiction of the 
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Notes. 

Civil Court to take cognizance of the suit 
was not ousted. (/W) No Court in British 
India has jurisdiction to grant a declaratory 
decree to the effect that a decree passed by 
their Lordships of the Judicial Committee is 
illegal and void S.23 of Act 3 and 4, Will IV 
Cl. 31 (1833) conclusively bars not only the 
challenging of any order of His Majesty in 
Counal in execution pioceedings, but also 
bar the jurisdiction of a Court in India to 
declare the order illegal and void. 1S8 I.C. 
338=1935 O.W.N 1071. Where a special 
tnbiinal out of ordinary course is appointed 
by an Act to determine questions as to rights 
which are the creation of that Act, then, 
except so far as otherwise expressly provid- 
ed or necessarily implied, that tribunal’s 
jurisdiction to determine those questions is 
exclusive. 1935 A. W.R 1094=157 1 C 270= 
1935 A.L.J. 1111. The Civil Courts have no 
jurisdiction, if the tribunal comes to a con- 
clusion after due enquiry But if the con- 
clusion IS arrived at without any sort of 
enquiry and without an opportunity being 
given to the parties to be heard, the jurisdic- 
tion of the ordinaiy Dvil Courts is not taken 
away. 43 B 221 , 115 1 C 650=26 A L.J 673 
=1928 A. 511 The jurisdiction of the Civil 
Courts is not barred by S, 287 of the Madras 
City Municipal Act as the Standing Commit- 
tee of the Madras Corporation cannot be 
treated as a special tribunal constituted to 
decide claims between the house-owners and 
the Corporation 38 M 41=23 M.L J 531. 
Cognizance may also be impliedly barred by 
general principles of law such as suits 
relating to acts of State and public policy 
Suit to declare title to decree not barred by 
S. 47 or by S 9, C. P. Code 1931 R 24. Suit 
rc order in partition proceedings lies 54 A. 
646=138 1 C 465=1932 A 293 (F B ) Suit 
for profits by one co sharer of an occupancy 
holding against another can be tried by the 
Civil Court, and its jurisdiction is not ousted 
by S 230 or the Fourth Schedule of the Agra 
Tenancy Act (1926) 1935 ALJ 112=155 

1 C 37=1935 A 271 Ss. 26-J and 188 of 
Bengal Tenancy Act do not oust juiisdiction 
of Civil Court to entertain suit by landlord 
foi recovery of the balance of the transfer 
fee. 63 CL J 105=1936 C 786 
Suits relating to acts of State Barrep 
—A suit for damages against Government 
for acts done in the exercise of sovereign 
powers does not he m a Civil Court 1 C 11 
But where the act complained of is profess- 
edly done under the sanction of Municipal 
law, and in the exercise of powers conferred 
by that law, the fact that it is done by the 
sovereign power does not oust the jurisdic- 
tion of Civil Court 4 M. 344; 5M 273. 
Publication m the Government Gazette, res- 
pecting the conduct of a public servant is an 
act of State in respect of which no action 
for libel lies 27 B 189 A resumption of 
an imam by Government is an act of State 
28 1 C. 934 But see 6 M 361 Resumption 
by Government of certain functions entrust- 
■ed to non feudatory Zammdai s in Central 
Provinces is an act of State and consequently 


no action lies in a Civil Court 39 C. 615—39 
I A. 31 (PC); 10 L. 338. Appointment to 
the office of Ghalwal or Digwar is a matter 
for Government and Civil Courts have no 
jurisdiction in respect of the office 23 I C. 
849=18 CW N. 1036 

Sorrs against Municipalities —A suit 
lies for a declaration that plaintiff has a 
right to vote and to stand as a candidate at a 
Municipal election. 24 C 107 See also 48 
C 378 As to power of Criminal Court to 
uestion action taken by Municipality, see 93 
C 827=1926 L 461. A Municipality has 
direction to issue such orders as it thinks 
proper with reference to a proposed building. 
Civil Courts cannot interfere with that dis- 
cretion unless it is exercised in a capricious, 
wanton and oppressive manner. 12 B. 490= 
1937 L. ^2 Where powers are given to a 
public body of acquiring property for 
purposes of an Act, misuse of the powers is 
actionable in a Civil Court 47 C 500=47 1. 
A. 45=38 M.L J 511 (P C ) [Affirming 44 
C.L J. 219.] The Civil Court has jurisdiction 
to entertain a suit for declarat'ou that the 
owner of certain land sought to be acquired 
by the corporation is entitled to compensa- 
tion 44 C 87=43 I A. 243=32 M L J. 631 
(P.C) Refusal of licence by Municipality 
IS not justified and a Civil Court can inter- 
fere 20 Cr L J 705=17 ALJ. 970=52 1 C 
785. As to jurisdiction of a Civil Court to 
decide questions of franchise, see 52 C. 943. 
A suit for declaration that assessment of 
town-tax by a Panchayat is^ illegal and ultra 
vtres, IS one between a subject and a branch 
of the local Self-Government not dealing 
with rights but with a question of taxation, 
and as such is not of a civil nature, and Civil 
Court has no junsdiclion to eiiteituin it 
1936 ALJ 33=159 1 C 897=1930A 917 

Sunil BARRED ON I, ROUNDS OF PuiJLU' 
Policy —Suit against a witness for defama- 
tory statements, contained in the evidence 
given by him 30 M 222, 17 B 172, 15 C 
264 See also 10 M 87, 11 M. 477. Suit by a 
witness to recover money agreed to be paid 
to him 111 consideiation of his giving evi- 
dence. 4 MH.CR 7 Suits for damages 
against a judicial officer for acts done in 
good faith in the discharge of his judicial 
functions 2 M.H.CR. 396, 12 A 115. (But 
when he acts illegally, without due care and 
attention, and beyond the limits of his juris- 
diction, an action lies. 9 C 341 , 6 kl H C.R 
423 ) Suits on agreements void on grounds 
of public policy, e g ,suit for rent of lodgings 
knowingly let to a prostitute. 18 W K ^5 
Suit to enforce an agreement to suppress a 
criminal prosecution 8 C. 24 
Caste question— This term may be 
defined generally to be a question which re- 
lates to matters affecting the internal auto- 
nomy of the caste and its social relations. 
56 B 242=34 Bom L.R 343=137 I C. 461= 
1932 B 122 (F B ) : 23 B. 122; 34 E 467=4 
I C 108 In the matter of caste customs 
over which the ecclesiastical chief has juris- 
diction the Civil Court cannot interfere 17 
M 222 Sec also 157 I C 302=1935 N, 156 
Refusal to invite a member of caste on nus- 



The Civiw Cortii Manual (Imperial Acts). 


Notes. 

picioufc occasiou'4 aoc'< not Sive rise to a 
cause of action in p Civil Coiirt. 17 l.C 5-./ 
=1912 M W N 1220 See also 15 ii. 599. 10 
B. 661 , IS li 115. “Neota” is not a legal but 
a social obhaation and is tliereiore not le- 
coverable b> means of a suit. 34 I’ L R 218 
=1933 L. 317 (1). See aho 20 B 190 which 
relates to a sum of money which, by a resolu- 
tion of the caste, every caslcman was to pay 
on the occasion of any marriage in his 
family The power of a Civil Court to 
decide ciuestions relating to caste disputes is 
fully considered by Chaiidavarkar, J , in 26 
B 174. See also 27 Bom.L.R 1503 The 
right of conscience, i.c..the right of individual 
members of a community to hold certain 
religious beliefs and opinions is not a matlei 
within the cognizance of Civil Court But 
the right loiemainin the community or to 
exercise the rights and piivilcgcs of the 
membeis of ihe community is a civil one 
and must be decided by the C.ivil Court when 
called m question. 157 1. C .302=1935 N lSt». 
7'cmporaty cxchiswn ol some members of 
a ca^Nte from social intercourse with other 
families on aciount of infnngcnicnt of caste 
rules at the instance of the panchayal is not 
for the Civil Court 23 I C. 801=12 A.L.J, 
522. n/ro IS B. 599; 18B 115 Bulwhcie 
plaintiff IS cvpellcd from the caste suit will 
he to determine whether plaintiff’s expulsion 
from caste is valid or not because it is not a 
matter of social privilege but of legal rmhl 
which forms part of his status. 15 B. 599, 10 
M. 133. .Scr also 21 C 463, 23 E 122 , 24 B. 
13, 12 M. 495, 17 M. 222 A ijioperly assem- 
bled caste Panchayat or meeting have juris- 
diction to outcaste members of its commu- 
nity who have committed caste offences , and 
when the Panchayats’ proceedings are in 
order and in consonance with natural justice 
Civil Courts will not and cannot inleifere in 
the same. 37BomL.R 417=158 1 C, 414= 
1935 B. 361 The general principles applica- 
ble to expulsion of members fiom a club 
apply to cases of expulsion fiom caste, 
while It IS open to doubt whether there is an 
inherent power in the caste not dependent on 
proof of usage within the caste. 37 Boni.L.K 
603=159 I C 650=1935 B, 367. In order to 
justify such expulsion, there must be a caste 
offence, the rules of procedure of the caste, 
if any, must be complied with, and notice of 
the charge and of the meeting should be 
given to the accused and other members of 
ffic caste (/hid ) Where the requiie- 
ments of natural justice are complied with, 
the Civil Court will not act as a Court of 
appealin icferencc to the decision of the 
domestic tribunal 37 Bom. L. R 261=157 
I C 127=1935 B. 268. Nor is it necessary 
that there should be before the domestic 
tribunal evidence of the character which 
would be required in a Court of law. (Ibtd,) 
Civil Courts may deal with a caste question 
where the character of a member ha.s been 
unjustly injured. 28 M.L.J. 58=2 L W 446 as 
to whether suits in respect of caste property 
are maintamable in Civil Courts. So also 
suits for inspection of accounts of caste pro- 


perty. .5 B 83 , 34 B. 467. See aho SQB 124 
=I926B.69,19B 507. Suit by (aste m‘(^ 
bers to inspect caste documents is maintain- 
able. 56 B. 242. A claim by five of the 
membei.s of a caste to use the iradi and the 
vessels is one of a nvil natiiie. 1924 B. S22. 
In a case where nienibcrsliip ol a casiu invol- 
ves rights to propel ty, the Ceuirt has juris- 
diction to entertain a suit by a member m 
lespect of expulsion of caste which has been 
earned out in complete disrcgaid of the 
nilchof the caste if a caste chooses to 
make a rule as to the procedure and methods 
to be adopted in respect ol a caste offence, 
the taste muht comply with the lule.and 
when that I ule is disiegarded by the caste, 
llic Civil Court will Intel fere and givcreiief 
to the aggrieved member of the caste. 36 
Bom.L k. 901=1934 B. 431. 

Rjiiin 10 ku.K.ious Hoxour.— A iighlto 
religious honour is not cogni/able, unless it 
Is an emolument attaclitd to an otfice. 4S 
l.C 959=7 L W 614, 12 1..W 480=53 l.C 
483,10I.C llU=(19n) 1 M W.N. 353; 16 
l.C 338=14 Bom L.k .513:156 f.f 460=8 
k AI 3=1935 M.W.N. 61.5=41 1.,W 384=1935 

M. 621=69 M.L.J. 14. -S,r a/w 32 M. 291. A 
suit does not lie foi a mere lionoui or dignity 
unconnected with fees, ptofits or emolu- 
ments. 2 0 476,51 1C 905; 7M 91; 10 B 
23.1 . 19 M 62,41 .M T. 1. 2S7 , 4 1 J..W. 7S2= 
158 l.C 375=1935 M W.N. 520= 1935 .M. 679. 
So also m case of right to obtain lliccrfham 
or Jwnoms in a paitunlar firder of prece 
dtneem a temple 44 BW 539=1936 MW 

N. 954=1936 M 973=7] Ml.j. S88. Suit 
for declaration and injunrtion in respect of a 
right to be earned in a palanquin on certain 
days through public sti eels is not maintain- 
able 45 B. 590 s>c- ahn 3 M I A. 198. 
('oiirts will not decide di'.piiles as lopicce- 
dtnee or puvilcge between puiely rehgious 
functioiiancs 45 B. 590, 193.3 M 264=143 
I C 104. 

kii.HTio WoRsim*, fTC,— A suit to esta- 
blish the right to worship in a temple accord- 
ing to the worshipper’s belief is a suit of a 
civil nature 44 11410 See also 145 l.C. 
1014=38 L.W. 333=1933 M. 726, 70 l.C 629 
A light to worship m a particular manner 
and with particular incidents attached to it is 
a civil right The right of a person to ex- 
clusively conduct a tnandahappadi on the 
fust day of a festival, paying all the expen- 
ses himself and receiving all honours and 
emoluments of that right, is a civil right. 31 
MX.J 758. afro 35 T C 88=3 L.W. 512. 
A suit to establish a pei son’.s right to enter a 
religious place is cntcrtainable 21 C. 463. 
Also a suit to restrain the defendant from 
entering a place of worship 7 B 323 ; 23 B. 
122; 13 M. 293 

Suits IN respect oi Tempi h PuoPFRTy.— 
Hindu idols being properly, the light to deal 
with them is cognizable in a Civil Court. 4 
M 315. See also 3 C- 390. Removal or 
alteration of namavis or sacred marks in a 
temple amounts to an interference with ijro- 
perty and will afford a ground of action in a 
OvilCouit. 30 M. 158=17 M.L.J 1, A suit 
between two Buddhist piiests to recover 
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possession of certain lands and religions 
manuscripts is one of a civil nature 8 Bur. 
L.T. 62=27 I C. 112 A worshipper who is 
not prevented from worshipping an idol 
cannot sue its custodians to locate it in a 
particular temple instead of another 32 C 
1072 

Suits to recover Fees and Emoluments 
attached TO Offices —The payments made 
lo a vatandar barber for officiating at some 
ceremonies are customary fees and therefore 
can be recovered from another who, without 
anj right, performs them 22 Bom L.R. 410 
=44 B. 733. Where, how ever, a donor makes 
a gift personally to the defendant Maha 
Brahmin on a day which belonged to the 
turn of the plaintiff, the plaintiff could not 
recover the same, as it was made to the 
defendant in his individual capacity 35 
A 412 See also 26 C 3S6 
Suits for a share in Offerings —Right 
to share in temple offerings is a civil right 
45 A. 437=1923 A. 426. 17 C 90V, 27 C 30; 
13 B. 548 A suit for definite amount due to 
a plaintiff as a co-sharer of the voluntary 
offerings in a temple realised by the defen- 
dant IS maintainable in the Civil Court. 26 P 
R. 1919=51 1 C 236 (26 C 356, Dist ) . 17 M. 
LJ 493 But 132 1 C 444 
Right to Office (Secular) —The exist- 
ence of an office involves the existence of 
some duties to be perfoi med by the holder of 
the office 28 1(3. 459 Where the plaintiff’s 
services are voluntary and gratuitous, and 
there is no question of any contract the Civil 
Court has no jurisdiction 37 A. 313. Though 
an honorary lecturersh’p in a University is 
an office of consequence, yet there is no in- 
jurj to the personal right of the lecturer on 
account of no arrangements being made by 
the University foi the delivery of lectures. 
41 C. 518 A suit by one director against the 
other directors of a limited company to 
restrain the latter from preventing him from 
acting as such, is maintainable 51 C 916, 
Right TO Office (Keligious).— Suit by a 
body of Brahmins that they have a right to 
recite vedas, etc , m a temple is 
maintainable. 98 I C 229=1927 M. 131 
See also 54 C. 614. Right to the office of 
hereditary priest to which fees are attached 
IS property and a suit is maintainable in res- 
pect thereof 36 B 94 See also 22 Bom 
L. R 1202=45 B, 234 , 54 C 614 Also a suit 
for exclusive right to officiate as a purohit 
to pilgrims to Rameswaram. 9 M. I A. 348. 
It IS not necessary that any emoluments 
should attach to the office. 15 C 159 (162) 
A suit lies for the enforcement of a right to 
officiate as priest at a certain sacred spot 
though no fixed fees are attached to it 27 
C 30. See also 13 B 429, 13 B. 548, 16 B. 
281. Where claim is confined^ to rights in 
religious ceremonies as a right to recite 
sacred texts, the same is not cognizable 28 
M 23 ; 19 M. 62. See also 32 A. 527 (right to 


perform Ramlila) The right to hold a cer- 
tain office in a certain place at a certain sea- 
son of the year confers upon the holder 
thereof a legal character so as to enable him 
to bring a suit to maintain such right. 1 Pat. 

L 1.381=35 1 C. 345. The gains made by 
officiating as priest at the bath, etc , to the 
pilgrims at chaukis on the banks of a sacred 
river are property in law and a suit for a 
share m such business is one of a civil 
nature 27 0 C. 114=1924 0 252 (43 A. 581, 
Ref.). A Gayawal priest can sue for declara- 
tion and possession in respect of his gaddi 
whether it is an office or a business 42 I.C. 
478=2 Pat.L.J 70S Where there is a specific 
duty of being present at the peiformance of 
religions ceremonies, with emoluments 
attached to it, it must be regarded as an 
office, in respect of which suit will He in a 
Civil Court. 1928 M. 397. 

Other Rights of a Civil Nature.- Right 
to go in procession in a public street is a 
civil right. 29 M L. J. 91=29 1 C 248 ; 44 B . 
410=22 Bom LR. 307 See also 24 C.S24; 
18 B 693. A Mahomedan's right to slaughter 
cattle IS a common law right. 17 0 (3. 354=25 
I C. 908. So also a suit to establish a claim 
to perform urtts ceremony and to manage 
the offerings thereat 50 B 148 A suit to 
declare the election of a candidate as void 
being contrary lo law is one of a civil nature 
39 A 308 See aho 52 C 943. .Suit to set 
aside award is maintainable 3 L 296 A 
suit for lecovery of carcases of dead ani- 
mals by Mahars is not maintainable in aCivil 
Court. 47 B 95 aho 15 I C 108 Suit 
for declaration of validity of election as 
municipal commissioner is maiiitaiiiabk 37 
C.W N 122 So also a suit by minor plain- 
tiff re order of Revenue Court in partition 
proceedings 1932 A 293 (F B ) 

Franchise and Eiict ion.— Question relat- 
ing to Sec 1926 C. 279 A suit for a declara- 
tion that plaintiff's election as commissioner 
of the Municipality is valid, is one of civil 
nature and cognizable by Civil Com Is. 60 C. 
438=37 CWN. 122=145 I.C 248=1933 C. 
492. 

MARRiAGE.T-Declaring a pat marriage in- 
valid 22 N L.R 134=1926 N 488 
Ritual— Where questions of ritual are 
involved in the civil lights of persons they 
ought not to be investigated by the Court 
1926 MWN. 226, 1929 M. 520 
Electricity Act— Suit against licensee 
for damages for failure lo supply electrical 
energy. 97 1 C. 537=1926 L 349 
Co-operative Societies Act.— Civil Courts 
have no jurisdiction to set aside an award 
made under the Bombay Co operative Socie- 
ties Act S 57 of the Bombay Co-operative 
Societies Act read with S 9, CP Code, bars 
the maintainability ofa suit for that purpose., 
1541 C 583=36 Bom.L.R 1245=1935 B. 91. 

Insolvency.— Suit on debt incurred after 
adjudication not barred 22 N L R 118 
Sec. 10: Scope oFTHF Section.— Section 
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iiianer m issue is also directly and substantially in 
Stay of suit jjj a previously instituted suit between the same 

parties, or between parties under whom they or any of them claim litigating 
under the same title wheic such suit is pending in the same or any other Court 
in British India having jurisdiction to grant the iclicf claimed, or in any Court 

beyond the limits of Bnttsh India established or continued by the 1 [Central 

'Government or the Crown Representative] and having like jurisdiction, or 
before His Majesty in Council. 


Leg. Ref. 

^ For -words ‘Gov’ernor-Geneial in Coun- 
cil’, the woi ds within brackets have been sub- 
stituted by the Government of India < Adap- 
tation of Indian Laws) Order, 1937 

Notes 

IS mandatory, and no discictiou is left to the 
Courts 36 C.W.N. 667=1932 C 751=140 
LC 155 Sec aho^ 61 C 670 S 10 
does not bar the institution of a suit 
but only the trial of it under cei lam ciicuni- 
stances. A Court cannot dismiss a suit under 
the section but only postpone its liial. 27 M. 
LJ 405; 11 A 148 (154) (F li.). Theicis no 
necessity for stay where there is no possi- 
bility of conflict of decrees. 106 LC. 061 See 
also on this section 1925 P. 201 , 23 A.L J. 
529=1925 A. 615 Nor does the section 
dispense with the institution of a suit within 
the proper time when the law expressly le* 
quires such institution. 22 B. 640 , 77 LC 
157, 1925 P. 201. Notwithstanding stay of 
suit, interlocutory orders such as ordei.s for 
receiver, for an injunction oi for attachment 
before judgment could be passi d. 46 B 431 
Under S- 10 a Couit has no jurisdiction to 
-decide the question of res judicaia. It can 
only slay the new suit if it finds suflicient 
reasons 42 C 926 See also 47 A. 904 , 1926 
P. 171. Failure of Court to apply section 
and slay suit- Effect of. 7 Lah.L.T. 4. 

Obtect of the Sfction.— The object of S. 
10 IS to prevent Courts of concurrent juris- 
diction from trying two parallel suits in res- 
pect of same mattei m issue. 36 I C 641=24 
■CLJ 514 See a/j£i 75 I C 231; 48 M.Lr. 
251 ; 23 A L.J. 58S ; 1925 A 677. Object i.s to 
avoid conflict of decisions. 29 BomL.H 
382=1927 B. 245, 

Opekation of the Section —If two Courts 
ha'i-e concurient jurisdiction, the institution 
of proceedings by one party in one (3ourt, 
cannot, in law, prevent the other party from 
taking pioceedings with respect to the same 
subject-mattei in the other Coijrt, and all 
that can be done in such a case is to stay 
proceedings in one of the Courts on theprin- 
cipIesofS 10, m Older to avoid multipli- 
city of litigation 1571 C. 796, and also to 
avoid a conflict of decisions on the same 
points which are involved in the two suits, 
1935 S 225; 1935 L, 76, An appeal is a 
continuation of the suit for the purposes of 
the section. 82 1 C 539 , 24 C L J 514 : 30 1. 
C 753=1915 M W.N 844 , 36 C.W N 1=61 
M.Lj.420 (PC); 1931 C 779 (1); 1932 
C 751 Pendency of an appeal before Privy 
Council IS a bar to the tiial of a subsequent 
suit where the same issue is laised, though 


the relief claimed is different 23 O.C. 2l4= 
58 LC. 629, The pendency of an application 
for leave to appeal to the Privy Council is 
no bar 2UJ IS, 1931 L. 50. Apioceed- 
jiig under S 47 is nut a huit within the 
meaning of the section 22 \1. 256, 

Interlocutory orders under S 10 occur in 
suits and not in execution proceedings. The 
section IS not exhaustive and its applica- 
tion has been extended only to proceedings 
under certain Acts and miscellaneous pro- 
ceedings by virtue of S 141 .'iiul this latter 
section does not cover pt oeeedings m execu- 
tion of a decree. 119 11' 48^=1929 L 694. 
Where in the abbeiiee of a prayer in the 
plaint the Courts give a diiection m the 
preliminary decree foi asrortamment of 
futuie mesne profits, a subsequent suit for 
the .same fulme mcsiie pi otils is not baued 
byS 10.57M.L.J SIS. 

Am-K’ABiLny of Si'.crio.x- One test of 
applicability of section to a luntieul.n case is 
wlicMlicron the final decisions being icaclied 
in the previous suit, such judgment would 
operate as res ^udicala in (he subsequent 
.suit. 61 C 670=38 C W N. 818=154 I C 64.5= 
1935 C. 1 , 36 C.W N 667=1 10 LC 155=1932 
C. 751, It is not necessary foi applicability 
of the section that the subject-matter and 
the causes of action should be the same (/bid 
Where the matters m issue in one arc diKct- 
ly and substantially in issue in aiiothei, the 
mere addition in the second suit of a piayer 
for dcclaialion of illegality of an inlenm 
order of attachment in the first suit, and of a 
prayer for an mjumtion against the fiist 
suit being pi occeded with, will not affect the 
identity of the two suits 61 C. 670 {nolcd 
supra) The three essential conditions that 
aie necessary to brine in operation S. 10 are 
(1) that the matter in issue in the .second suit 
13 directly and substantially in issue m the 
previously instituted suit, (2) that the parties 
in the two suits aie the same, and (3) that 
the Com tin which the first suit is instituted 
is a Court of competent jurisdiction to grant 
the relief claimed m the subsequently insti- 
tuted suit Wheic the Court deciding the 
eailier suit based on title was shown to have 
no ninsdiction to giant relief as to valuation 
and apportionment winch foimedthc subject- 
matter of the latei suit, held, tliat the later 
suit could not be stayed under S 10, 60 
C. 1096=1933 C 887. S. 10 requires 
that “the matter m issue” in the later suit 
should be directly and .siibstantially in issue 
in the earlier suit ; the .section will not apply 
when only "a matter in issue" is common to 
both the suits Accoiding to the balance 
of aulhonly in Madras, the expression "the 
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Notes. “Previously INSTITUTED Surr."*-Thc date 

matter in issue" denotes the entire subject in of presentation of plaint and not date of 
controversy. 67M.L.J. 748:155 10.1002= admission is the date of institution for the 
41 L.W. 449=1935 M. 112. See also 61 C. 670 purpose of this section. 62 C. 1115. Suit first 
=38 C.WN. 818; 1935 L. 816, S. lOis instituted in wrong Court and subsequently in 
not applicable to the stay of a suit connected propei Court— Suit instituted by opponent in 
with a pending appeal. But the Court has another Court in the meantime— Which suit 
inherent jurisdiction to stay the suit if that is is previous. See 144 1.C 56=1933 S. 177. In 
in the interest of both parties 144 1 C. 107= order to arrive at a correct decision as to 
1933 L 50. It IS mandatory upon the Court, 'whether a subsequent suit is “parallel” to a 
■under S. 10, not to proceed wiih the tiial of previous suit, so as to attiact the application 
any suit in which the matter raised is also of S. 10, C P. Code, regard must be had to 
raised in a previously instituted suit. But it the position of affairs at the tune when each 
IS discretionary with the Court to stop the of the suits is respectively instituted and 
proceedmgs at an earlier stage As a matter what would be the position of affairs when 
of common sense and convenience, if the both the suits have been tried and finally 


second suit is parallel to the first, 
then the best course for everybody com 
cerned is to put a stay upon oi arrest alto- 


determined The real criterion to apply is, 
supposing the first suit was determined, 
would the position then be that when the 


gether the second suit at the earliest possible second suit was instituted, the matters raised 
moment , and in a proper case the Court has m the second suit were res judicata by reason 
power to stay a suit generally at any stage it of the decision in the prior suit 61 C 670= 
thinks expedient to do so. 61 C. 670=38 38 C.W.N. 818. Where stay of prior criminal 
C.WK.SIS It is hardly open to a party to proceedings was asked because of the insti- 


blow hot and cold and ask the Court not to 
inquire into an application filed by such party 


tution of a civil suit subsequently, Iteid, 
that the principle of S. 10 might be applied 


until a previous suit in respect of the same and stay refused 151 1.C 897=1934 AX,J 
subject matter filed by him is decided by 342=1934 All 131 


another Court U9 1 C- 1169=1934 S 38. 

CONDIIIONS FOR OPERATION OP THE SeC- 


Suit IN Native State.— H igh Court can 
order party before it not to proceed with suit 


tion— There must be substantial identity in Native State 1927 B 135=29 Bom. 3.. R 
between the matters in dispute and parties 138. 


m the earlier and later suits 44 B 283 :9 
I C 929=13 Bom.L R 109; 48 M L J. 251=88 


Same Parties, KTc.— See 15 L.W. 667=68 
IC 167. 31 1 C. 25, See also notes under 


I.C. 421. ‘Matter in issue' has reference to S. 11. 

the entire subject matter m controversy and Lihgatinc under the S'tME Tnif—See 
every matter in dispute should be in issue in also notes under S. 11 
both the suits 82 I C 539 ; 36 I C 641=24 Inherent Powers— Stay of suit under 
Pi' i 4 L 557 , 48 M L J 251 ,103 inherent powers. See S 151, C. P Code. 123 
I C 274=26 L W 241 , 8 L L J 76=26 P.L R I C 50=1930 L. 527 ; 1933 L 50; 141 I C 
I85=1926 L 304:47A. 915; 51 A. 1017 , 6 186=1933 L, 603. 

R 775,1929 0 341 But ree 1932 C. 751 It is Powers of the Hk.h Couri —The High 
not sufficient that there are some issues com- Court on its Original Side can order a party 


mon to the two suits 1927 B 245, 1935 M 
112: 15LW 646=1922 M 3(M, 1925 M 574, 
1929 A 805, 4 Luck. 573, 1931 0 313. 


to a stilt before it not to proceed with a suit 
instituted by him in a mufassal Court in such 
a way as to delay or erabarras the trial of 


An_ application under S 20, Sch 2, is not a the suit in the High Court 


plamt and the hearing of such an application 
is not a suit tliough under sub-CI l2), S 20, 
It has to be numbered and registered as a suit. 
S 10 IS applicable only to suits. 1929 L 533 


Burden of Proof.— T he onus is on the de- 
fendant to show that the case comes under 
S.IO 39 I.C. 908=3 Pat. L.W 327 
Appeal —An order_ by a single Judge of 


Where objections to an award are prefer- the High Court refusing to stay a suit under 
rv r 5 "0 application under S 10, S 10, C P. Code, is a judgment within Cl 15 

Li'. Code, for stay of proceedings lies on of the Letters Patent and is appealable. 61 C. 

the ground that a suit m respect of the same 670=38 C.W.N 818 

^bject-matter has been instituted m another Revision —The High Coui l can entertain 
c> 5 an application for revision from an order 

and 1934 S 38, Rel on.) 1935 S. 228 under this section, if suitable grounds arc 
Effect of Contravention of Seciion.-A disclosed. 33 P L R. 787=139 I C. 48=1933 

decree ppsed in contravention of S 10 is L 34 An order under S 10 is not 

not a nullity and cannot be disregarded in a decision of a case within S 115 and not 

execution proceedings. 22 P.R 1919=46 1 C liable to revision. 67 T C. 870=4 L.LJ 

xr T , n,, 425=1922 L. 54. But see 139 1 C 48. See also 

The Matter in Issue —The expression 141 I C. 177=34 P.L R, 86=1933 Lah. 

azotes the entire subject in controversy, and 191. An order staying a second suit under 

the section IS not applicable when there is the inherent jurisdiction of the Court to 

f iin t” 0^ conflicting rulings may, if 
the risk be groundless, be levised under 


-67 M.LJ. 748, 41 L W 449=1935 M.W N 
1^=155 IC 1002=1935 M 112, 160 I.C. 
805=1935 L. 816 See also 1929 A. 805. 

1-41 


S 107 of the Government of India Act. 141 
I.C. 186=34 P,L.R. 123=1933 L. 60S. 
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[S. It 

Explanation. —Thc^p&iidGxicy of a suit in a foreign Court does not preclude 
the Courts in Briinh India from trying a suit founded on the same cause ol action 
11. [S. 13.J 1^0 Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly 
hes judicata. substantially in issue in a former suit between the 

same parties, or between parties under whom they are any of them claim, liti- 
gating under the same title, ma Court competent to try such subsequent suit or 
the suit in which such issue has been subsequently raised, and has been heard 
and finally decided by such Couit. 


Notes. 

Sec. 11 Aspucahon of Seciion— N ot 
exhaustive of the law of res judicata. 16 
M. 141 ; 24 M.L 1 469 ; 48 C 499=40 M.L.J. 
423 (P C) , 26 M. 760 ; 39 C L.T. 40=79 1 C 
520=1924 0.600; 94 10.423=1926 S. 236. 
27 P L R. 504=1926 L 603=8 L. IS ; 56 C. 
639; 117 I.C 83=1929 L. 781 , 1930 L. 487; 
32 Bom L.R 389; 58 I A. 158=53 A. 103=61 
M.LJ 196(P.C.); 61C 1=151 I.C. 743= 
1934 C 430. 146 I.C. 138=1933 0 507 (F. 
B.) : 158 1 C. 1074=1935 C. 596 , 1935 L. 826, 
The section not being exhaustive, English 
decisions may be referred to ascertain the 
general principles governing the doctrine 59 
I A. 247=10 K. ’22=63 W L J. 64 (P.C) But 
the general principles cannot be extended to 
cases which are within S. 11, 9 J C.910= 
1926 L. 670 ; 56 M.L.J. 52 , 152 I.C 894=1934 
S. 112 ; 1935 C 792, 40 C.W N. 174 ; or where 
the application of doctrine is expressly for- 
bidden by S. 11 1934 N, 178. If a case 
clearly comes within the purview of S, 11, 
then It IS not allowable to fall back upon the 
more or less nebulous doctrine of the geneial 
principles of res judicata, and cases must be 
decided according to the language of S 11 
as interpreted by Courts 14 L. 437=146 I. 
C 880=1933 L 646. See also 145 I C 334= 
1933 L. 614 ; 14 L. 369=141 I C 454=1933 L. 
551. The principle of res judicata is mutual; 
and even a successful party maym some 
cases be bound by an adverse finding 38 
BomLR 853=165 I C 987=1936 B 402 
Foundation of rule is there should be an end 
to litigation as to any issue which has been 
determined between the parties by a Court of 
competent jurisdiction. IP 174 See aisu 
36 B. 283, 1929 M 404, 61 C, 1=1934 C 430, 
60 CLJ. 324 Where the decision of the 
Court in a previous suit determined that 
S. 12-A, Chota Nagpur Encumbered Estates 
Act, did not apply to a transaction, a Court, 
in a new suit between the same parties with 
regard to the same transactnon, cannot try 
anew the issue as to its apphcabilily, 
63 LA. 53=15 P. 203=40 C.W.N 289= 
1936 P.C 46=70 MLJ 122 (PC). 
See also 159 I C. 462=1935 C 725. The 
doctiine of lis pendens does not pievail 
over the rule of res judicata if the latter is 
applicable. 61 C 494=38 C.WN 492=1934 
C 552. The principle of res judicata cannot 
be pleaded against a statute Bui when the 
decision m the prior suit was not a pure 
question of law but was a mixed question of 
law and fact, the rule would apply. 1935 A. 
L.J. 490=156 J.C. 810=1935 588. Certainty 

is essential for the application of the rule of 
res judicata. 1930 M.W.N. 729 Plea of 


res judicata not a matter of jurisdiction but 
mixed question of law and fact— Decision on 
—Final. 9 P.674. diflers from 

estoppel. One ousts the jurisdiction of the 
Court, while the other shuts the mouth of a 
party 36 B 283=29 S L.R 455=164 I.C 43. 
=19.36 S 99. 1 3ocs not cover all cases of 
estoppel by judgment 36 M 141=24 M.LT 
469 ; 40 A 593 (P.C). Allowing a decree to 
become barred will bai a suit again on the 
same cause of action. 33 C 079 , 41 M, 641= 
34 MLJ 167 ( 23 M. 629, Diss.. 25 M. 300. 
Appr); 09 I C 478=1927 0 60. Dismissal 
of suit, if contention not cslabli.shed, bars a 
subsequent suit on the same contention in 
another form. 37 B. 224 A matter, which 
is res judicala, cannot be agitated afresh 
mciely by icason ol a huggesiion, raadema 
judgment which was unnecessary to the deci- 
sion of the case, that the party may bring 
another suit. 158 1 C 995=1935 Pesh ik 
Theruleof jm/iVa/a could not be invok- 
ed by the plaintifl whose contentions in the 
two suits were mutuallj contradictory. 19M' 
M. 988 Where an application was held by 
the Couit as not being maintainable under 
S. 47, C.P. Code and the same was confirmed 
in appeal, a paity to it cannot raise the ques- 
tion in a subsequent suit as to applicability 
of S 47 42 L.W. 442=1935 ll 615=69' 
M.L.J 139. An order striking out a person's 
name from the list of deffiidants is in effect 
an order dismissing the suit as against him 
and the dismissal of the suit as against him 
is final unless and until it is set a.side byway 
of appeal When tlic_ dismissal becomes 
final, a subsequent suit seeking the same 
lelicf against such person does not lie 152 1 
C. 1079=1934 R 154 Where causes of action 
are distinct, as many actions as there are 
causes of action can be brought 27 C 142; 
1930 A.L J. 913. A decree in an administia- 
tion &ml docs not bar a suit for disti ibution 
of the shares declared hy Ibc decree 64 I.C. 
813 Wheie, in a suit for accounts of a dis- 
solved partnership, thei e was found due to a 
defendant a certain amount, but he remained 
ex parte and did not choose to ask for a 
decree for that amount, there is nothing to 
prevent that party from cl.ximing the amount 
due in the prior suit by a fresh suit. 1934 
M. 665=67 M.L.[ 413. Dismissal of a prior 
suit for declaration of title by adverse pos- 
session no bar to a subsequent suit provided 
12 years’ adverse possession after the date 
of prior suit is proved 33 A. 463 , 1926 L 
668 The dismissal of a suit by reversioner 
for declaration that he was the next rever- 
sioner is no bar to a subsequent suit for pos- 
session of the property. 70 ] .C. 685=20 A.L . 
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Explanation /.—The expression "foriner suit” shall denote a suit which 
has been decided prior to the suit in question whether or not it was instituted 
prior thereto. 

Explanation. //.—For the purposes of this section, the competence of a 
Court shall be determined irrespective of any provisions as to a right of appeal 
from the decision of such Court 

Explanation ///.—The matter above referred to must in the former suit 
have been alleged by one party and either denied or admitted, expressly or 
impliedly, by the other. 


Notes . 

J. 672, 1931 A. 21 Dismissal of suit for parti- 
tion under a compromise not carried out does 
not bar a second suit for parUHon. 37 A. 
ISS, 36 M 46,35 M 7S; 20 CL.J 583. So 
also where the first decree, declaring the 
right of parties to partition, has not been 
given effect to. 37 E. 307=56 I C. 610, 31 1. 
C20S. Butjce 40 IC 820=1917 MW.N 
327. Rule has no application to a case where 
a suit is withdrawn with liberty for another 
suit. 11 I.C 831, Withdrawal of suit in 
appeal— Findings in judgment permitting 
withdrawal of suit after allowing appeal— 
Not res judicata. 39 C.W.N 586, Where 
there are two inconsistent decisions, later 
decision operates as res judicata. 44 A. 319 , 
65 I.C. 877, 37 A. 531, 31 M.LJ. 219; 46 A. 
220. See also 18 R.D 414 ; 155 LC. 726=1935 
N.122, 155 1 C 571=1935 A. 645 Where 
there are two decrees operating as tes 
judicata, the earlier decree must prevail 49 
A. 606. The plea of res judicata is available 
not oiil> as regards final conclusions. But 
also regarding the findings necessary for 
arriving at conclusions. 39 M 1202=27 M. 
L.J 529 : 39 CL J 46=79 I C 520 , See also 
1933 L. 534. To operate as tes judicata, the 
finding must be material and necessary 61 
C. 1=151 1 C. 743=1981 C 430. There is no 
distinction, regarding res judicata, between 

S uestions of fact and questions of law 1935 
1..D, 242 A judgment can operate as tes 
judicata only in so far as it finally deter- 
mines a controversy which is directly and 
substantially in issue m the case 18 N.L.J 
32 The plea of res judicata may be waived 
by the party, 31 MLJ. 219; 155 I.C 571= 
1935 A.W.R 270=1935 A. 645 The party 
omitting to plead rej jttdicata intentionally 
invites the Court to decide the case on the 
merits and having failed to secure a decision 
in his favour he cannot go behind it Uhd ) 
48 C.L.J. 577=1141 C 129=1929 C 163. Rule 
applies though the value of the property on 
a former occasion was higher. 1931 L 217 
=134 1 C 524 

^ Application.— Prior decision on a point of 
jurisdiction is res judicata in subsequent suit 
relating to same subject-matter as on any 
other point. 39P.L.R 117 
Void Decrees or Decrees obtained bv 
Fraud —A void deciee cannot operate as res 
judicata, 7 B 408. A decree obtained by 
fraud or collusion, is nullity. 26 A. 272 ; 24 
A 242; 144 I C 524=1933 L. 573. So also a 
judgment of a Court not competent to decide 
It is a nullity 28 M 42. 1930 A. 681 , or an 
order ivithout jurisdiction for the execution 


of a decree, 1928 M 746=114 LC 545, or 
decision on an issue which Court was 'not 
competent to decide 107 LC 895=1928 0. 
298. It is open to any parly to show that the 
judgment was obtained by fraud or collusion 
or that there was want of jurisdiction and 
in such case S 11 would not apply. 1936 A, 
W.R. 1009=1936 A.L.J. 1162. 

Erroneous Decisions.— A Court empower- 
ed by law to try a suit has power to tty it 
either rightly or wrongly A judgment of a 
Court having jurisdiction, however errone- 
ous, cannot be a nullity and will operate as 
res judicata. 157 I.C 917=1935 M 835=69 
M.L,J 196. A wrong decision operates as 
res judicata. 60 1 C 404; 1918 MW.N, 580 
=49 LC. 369 ; 10 PatL.T. 630 ; 1930 R. 294 ; 
1931 A. 425 ; 1932 B, 257 ; I.R. 1933 M. 46 ; 18 
R.D.414, 1933 R, 383, 16 Pat.LT 448=158 
I C 734=1935 P. 526 As to wrong decision 
on question of law, see 7 L R. 21 (Rev.) , 38 
BomLR 853=165 I C 987=1936 B 402, 162 
I.C 709=40 CW N. 622=1936 C 200, 42 L 
W. 446=1935 M 835=69 MLJ. 196; 14 P. 
633 — 159 LC 173 — 16PatLT 819. Even an 
issue of law wrongly decided does operate as 
res judicata, as S. 11 makes no distinction 
between an issue of fact and an issue of law, 
specially when there is identity of the matter 
in issue and also the identity of the causes of 
action 14 L 442=143 1 C 90 (2)=34 PL 
R. 452=1933 L 325. As to wrong deci-iion 
on mixed questions of law and fact, sec 1926 
0 417, 65 M,L.J. 684=1933 M. 925. An 
erroneous decision on th& question of the 
construction of a deed of transfer operates 
as a bar. 29 B 339 (347) (PC), 10 C 697: 
41 C 778;31M,LJ. 97; 59 1 A, 74=54 A. 93 
=62 M.L J 371 (P C) , 1932 B. 257. An 
erroneous decision as to when the cause of 
action for a particular claim arises would be 
res judicata. 38 Bom.L R. 853=165 J.C 987= 
1936 B. 402, So also where a decision be- 
tween the parties wasconsidered by the Court 
Md. declared not to be res judicata, the latter 
decision, even if erroneous m law, operates 
as res judicata. 39 P.LR. 117 When a 
Court trying a rent smt decides a question 
of title, if the decision is necessary for the 
purposes of that suit and the question is 
directly and substantially in issue between 
the partie.s, the decision, though erroneous, 
must be treated as constituting res judicata. 
158I.C. 734=16 Pat LT. 448=1935 P 526. 
Whether distinction can be made between 
decisions on abstract questions of law and 
concrete questions such as construction of a 
particular document , see 45 B 1260 in which 
18 B. 525 is considered. Apparently no dis- 
tinction can be made, 2 P. 771. 
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Changi! w Law VirKfnEK affects w 
iudicata~~A clungc m iLc law or a differ- 
ent intcr]»retatioa of it by the appellate 
Courl cannot operate to reopen matters 
which had previously become res judicata. 
121 M. 18; 56 C 728 (F B.). See also 26 M. 
104, But see 65 MLJ. 305=1933 M. 745 
(Decision On procedure). Similarly what is 
not res judicata, at the time a suit is filed 
cannot have that effect by the change m the 
law. 85 LC. 574=1925 M 1107. 

Decision on Questions of Law .—An erro- 
neous decision on a point of law may be res 
judicata. 24 A. 138 ; 29 M. 225 ; 28 C. 318 ; 19 
LC. 244 , 21 1.C 979=19 C.L.J. 34 . IS I C 911 
=15 CL J, 684 . 45 LC. 252 , 39 C. 848 , 9 N L. 
J. 183=96 IC 963=1926 N 476 , 46 B. 
1260 . 28 Bom L.R. 876=1925 B 481 , 99 I.C 
528=1927 A. 206. But me SO.W.NT. 50 An 
issue of law may be res judicata if the cause 
of action in the subsequent ^su't is the same 
as in the former suit 9 1 C 568=13 CLJ. 
119: 37 M.L J. 5.54; 10 C 1087, 15 A. 327; 26 
M. 104; 31 B. 128, 28 M. 517. SeeaUo 1928 
C 777=1930 P. 585 , 131 I.C, 878 ; 34 Bom L. 
R 198; 33 Bom.LR, 1443 See also 14 L. 
442 cited supra, Where a decisioa lays down 
what tlie law is and is found to be erroneous, 
it cannot have force of res judicata in a sub- 
sequent proceeding to recover a different 
relief 39 C 848 ; 32 M L.J 63 ; 32 C. 749 , 
22 B. 669 ; 1930 L. 907. An erroneous decision 
that cocoanut garden 4id not constitute im- 
provement under S 3 (4)(/')» Madras Estates 
Land Act, should be confined to matters 
which existed at time of the decision Hence 
that decision would not be res judicata with 


document was an award or not) ; 14 L. 409= 
141 1 C 577=1933 L. 594 (question of exe- 
cutability of a decree). As to decision on a 
question of procedure, sec 65 M L J, 305= 
145 1 C 397=1933 M 745 Section does not 
apply where the decree is a nullity for want 
of jurisdiction. ^35 Nag 28, The rule that 
estoppel by res judicata does not apply to a 
question of law has no force m the case of 
conseiif decree 35 M. 75=21 ML.J. 709. 
Decision based on an admission made by a 
legal practitioner on an erroneous concep- 
tion of law is not res judicata, b R 691. 

Res fUDlCVTA in suits for REDEMPnON.— 
If a decree in a redemption suit does not 
extinguish the right to redeem, it does not 
operate by way of res judicata so as to pre- 
vent the Courts under S 11, CP Code, from 
trying a subsequent suit for redemption. 56 
A 561=61 LA 362=1934 P.C. 205=67 M. 
L J. 813 (P.C ) The right of redemption 
could not be extinguished by the preliminary 
decree and could only be extinguished by a 
final decree. 75 I C. 919=1923 L. 080. The 
right to redeem is not lost unless an older 
absolute is obtained under S. 93, T P. Act 
(now 0 34, R. 8) and a fresh suit for 
redemption is not barred by the preliminary 
decree for redemption. 18 LC. 326 (All.) ; 
24 A, 44 .S'eeaho 44 A 730, 69 1 C 167, 
48 A. 17; 27 A.LJ 761, 32 A 215, 43 B. 
334 (F.B.) ; 25 Bom L R 211 ; 47 B. 692 , S L 
371. As to cases m whuh the light of 
redemption was held to have been extin- 
guished under tlie pi evious decree, see 46 
B. 348 , 39 ^r 896=30 M L J 13 following 25 
M. 300 and 31 Af 354, 49 M. 691=50 M.LJ 
612; 18 C. 139 . 85 IC 480=1925 All. 484. 


reference to areas and trees not in existence 
then, 45 L.W. 15=1937 Af 2S4=(1937) 1 
M.L.J. 233 (F.B.), The decision on a ques- 
tion of law m one proceeding does not bar 
later proceeding except that the right 
established in favour of one party in the 
former proceeding cannot be questioned in a 
subsequent proceeding 40 AL 989=31 M L. 
J.513 5'Fefl/m30M.461, 32 C 729 , 49 CL. 
J 357=1929 C. 445 . 53 B. 676 , 31 P L F 123 , 
36 L.W, 664. Where in a piioi suit for rent, 
the defendants did not contend that the suit 
must be dismissed as the plaintiff had faded to 


In the case of decree foi sale obtained by a 
mortgagee who does not take further pro- 
ceedings and bring the pioperty to sale, the 
mortgagor can file a fresh suit for redemp- 
tion though he fads to redeem under the 
original decree 39 B 41 , 1930 11. 401 But 
in 39 M 896=30 Af L J 13, it was held that 
whether the decree be m a suit for fore- 
closuie or in a suit foi sale or iii a suit for 
redemption, there is in each case a condition- 
al decree for icdemplion in favour of the 
mortgagor and a subsequent suit foi icdemp- 
tion IS barred See also 49 AI 691=50 M. 


comply with S 194 of the Agra Tenancy Act, 
they are not debarred from raising the pica 
in the subsequent suit. 49 A 918 The exist- 
ence of a custom ts a question of fact and 
an erroneous decision on the point opeiates 
as res judicata even though the subsequent 
suit relates to different pioperties, 47 1 C 
373, See also 94 LC. 463=1926 A. 410; 119 
IC 768=1929 L. 769 (1). Bui see 22 LC- 
138 As to question whether a custom is or 
iS not opposed to public policy, see 144 1 C. 
669=1933 L 606. An issue of muted law 
and fact stands on the <amc footing as an 
issue of fact for purposes of fes judicata 
28 C 318,65 M.LL 684=1933 Af 925 , 87 
I C. 811=1926 C, 80 ; 29 M. 225 , 92 1 C 769= 
1926 L 251,56 C. 728 (F.B), 1932 P. 337 
(construction of document) ; 14 L, 31=142 
I.C. 724=1933 L. 274 (question whether a 


L.J 612 reversing the decision cited in 1925 
Af 1191 Where a decree provided payment 
of the mortgage-money in instalments, in 
default of which the moitgagee was to 
lemain in possession and also icscrvcd the 
right to ledccin a subsequent suit to redeem 
not barred. 45 B. 1335 9ee also 23 A L J. 
8^=1926 A 20, .Second suit for redemp- 
hon of mortgage— Afaliitainability— Decree 
in prior suit by Non-pay- 

ment of mortgage-money— Second suit by 
Jenmi not barred 1937 M . 213 
Application of the peinciple to execu- 
tion PROCEEDiNc.s.— The principle of res 
judicata applies to procecding.s in execution 
of a decree. 31 C 22 , 24 A. 138; 2 P. 772; 
11 1 A 181 (P.C) ; 47 C. 446 , 92 I C. 254= 
1925 L 640 ; 1926 N. 476 ; 102 LC. 94=1926 0 
216 ; 100 LC. 23=9 L.L.J. 173 . 99 1 C. 1006= 
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1927 L. 179 ; 1929 R 182 ; SI A. 346 ; 110 I.C 
337, 1930 0.65=5 Luck. 456; 1930 0. 305; 
123 LC. 881; 10 P. 607; 33 Bom.LJl. 781; 
ibid,, 797; 36 C.W.N. 367; IS L 869=1934 L. 
316; 1934 R. 231, 64 M.L.J. 629=1933 M.466 
=1935 L. 949 It is not every order passed 
in execution, but only certain description of 
orders that have operation as w judica/a. 
17 C, 57. Although the general principle of 
res judicata IS applicable to execution pro- 
ceedings the special rules laid down in expla- 
nations to S 11 ought not lo be applied to 
execution cases. 3 P L.T. 403=67 I.C 656= 
1922 P. 289, 37 A 589, 24 M 681, 70 IC. 
530=1923 R. 119 (2). See also 64 M L.J. 629, 
1933 N 287._ Finding on an unnecessary 
point in previous execution application will 
not bar the same being questioned in sub- 
sequent application 39 P L.R 189 Expl. 4 
should not be extended lo execution proceed- 
ings and the order made m execution pro- 
ceedings should not have the force of res 
ludicata unless the point raised in sub- 
sequent proceedings was actually raised in 
former proceedings and decided 1933 N. 
287 See also 144 I.C. 365=1933 M. 595 
Either expressly or impliedly and on the 
merits, 193/ L 211. Where execution appli- 
cation is dismissed as not maintainable m the 
form in which it was brought, and the liabi- 
lity of the judgment- debtor was not 

considered, it is not res judicata as regards 
the liability of the judgment-debtor. 
1937 C 226 But it would be otherwise 
if the liability had been considered and 
decided. (Ibid.) A decision in one stage of 
an application is not res tudicaia in another 
stage of the same application 40 M 1016. 
As to the extent to which the rule applies 
to successive applications in execution, see 
45 A 735 , 95LC: 31, 3 OW.N. 241=1926 
0. 291 and cases referred to therein , 1926 
P 478; 1926 N. 164; 48 A 245, 48 A, 201, 
1926 M. 177, 7PatLT. 353=1924 P 628, 
1926 MWN 33=1926 M 177; 1926 N 164, 
33 BomLR. 797, 36 CWN. 367. An 
order ultta vires does not operate as 
res judicata 4 P. 440=1925 P 807. A 
decision m a previous application to 
execute a maintenance decree to the effect 
that the application is barred is no bar to a 
subsequent application to recover mainten- 
ance for a different penod. 18 M. 482 , 30 
M 504 , 46 B 467 (limitation) ; 34 A 518 
(where the order was made ex parte). Bui 
6 B 54; 9 C. 65 When the decision on the 
prior application was one on i question of 
procedure as it then stood, it does not ope- 
rate as res judicata when that procedure 
itself is changed by the statute law 39 M. 
923=30 ML.T 460. The decision as to 
whether the execution of a decree is time- 
barred or not, though erroneous, will opei ate 
as 7 es judicata in a subsequent application 
f 01 execution 24 A 282 , 24 M 669. See also 
40MLJ.SS6; 2 P.771, 46 B. 467; 1927 0. 
216, 102 I C 94, 1 Luck. 171. 

But It has been held that an order that, a 
particular application for the recovery of 


mesne profits awarded by a decree is not 
barred, by the 12 years' rule under S. 48, C.P. 
Code, is no bar to a plea by the judgment- 
debtor that a subsequent application for the 
same purpose is barred by that rule. S3 M. 
L.J. 440 Where a plea of limitation was 
raised by the judgment-debtor in a previous 
stage of an execution application, but was 
rejected, the same plea could not be raised 
again in a subsequent stage of the execution 
proceedings. 48 1.A, 45=40 M L J. 197(P.C.). 
The Judgment-debtor would be precluded 
from raising the contention, though the deci- 
sion is arrived at ex parte, after notice to the 
judgment-debtor, 66 I.C 751; 1927 M. 813; 
45 B 453 . 44 B. 227 , 1927 M. 149, 113 I.C. 92 ; 
10 P.607: 159 I.C. 641=1935 L 844 But 
where attachment older was made ex paite, 
and there was no personal service noi decla- 
ration by Court that there was sufficient 
service of notice, the question of limitation 
can be raised in respect of a later execution 
petition 1937 M. 84 In some extreme cases 
even when there is declaration as to suffi- 
ciency of service made by Court, judgment- 
debtor may be permitted to raise question of 
limitation 1935 A.WR 1371=1935 A L.J 1189 
(FB). Where the Court after examining 
the decree-holder and holding that the appli- 
cation for execution was in lime ordered 
notice to the defendant and the latter though 
served did not appear, but the decree-holder 
also being absent and not taking steps the exe- 
cution was dismissed, the judgment-debtor 
can m a subsequent application for execution 
raise the plea that the prior application was 
beyond the period of limitation, as there was 
no decision on the question of limitation in 
the piior execution case 38 C W N. 1144=40 
C.W.N 510 But where the judgment-debtor 
appeared and allowed an order of attach- 
ment to become final, lie could not subse- 
quently contend that the decree was barred 
by time 151 LC 1015=30 CWN. 163=1934 
C ^ 465 The ex parte order need not be 
written in exieiiso covering all objections 
raisable _ by judgment-debtor. The ^ subse- 
quent dismissal of execution petition for 
non-prosecution or othei cause does not 
affect the bar of res judicata 1928 M. 
1052. Where notice is not served the rule 
has no application. 30 Bom. L.R. 38 , 1929 

L. 334, 36 Bom.L.R. 115=150 LC. 866= 
1934 B. 113, 146 LC. 317=1933 M. 844. 
But want of notice to the judgment-debtors 
will not make the dismissal of the execution 
petition put in by the judgment creditoi any 
the less w jj/djca/a against the latter. 145 
LC. 397=1933 M 745=65 M L.J. 30S Even 
in an application for transfer of a decree, it is 
open to the judgment-debtor to plead Imita- 
tion and he ought to do so 47 M. 641=47 

M. LJ 4. Bui see 131 LC. 702=157 I.C 971= 
1935, P 485 If a judgment debtor after re- 
ceiving notice to show cause why the decree 
should not be tiansferred to another Court 
for execution does not raise all bis objections 
to execution such as limitation, discharge, 
etc., it will not be open to him to raise such 
pleas in a , later execution petition on the 
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ground of consiuctive .v f ludictu'a, 1*529 M, 
199. See also 92 1 C 47=1920 N 200 ; 1 Luck. 
171; 1928 M.W.N. 152. But not where no 
notice oii jLidgment-debtor was personally 
served and no declaiation of due service was 
made by the Court. 44 L.W. 460=1936 M 812 
=71 M L.J. 317. A question of the liability of 
a judgment-debtor may be treated as res 
judicata in subsequent proceedings in execu- 
tion of the same deciee when it has been 
dealt with and disposed of at an earlier stage 
of those proceedings even by a necessary im- 
plication. 35 PL.R. 692=1934 L. 637 (2). 
The non-appearance in a petition to tiansfer 
a decree with which defendant 4 had no con- 
nexion cannot create any constructive res 
judicata that the property of the testatoi in 
the hands of that defendant was liable to be 
proceeded against in execution. 144 I.C. 30 
=1933 M. 508 It cannot be said that the 
principle of constructive res judicata has no 
application to execution proceedings Where 
the effect of the prior decision is that the ap- 
plication for execution is held as maintain- 
able it has the effect of deciding that the per- 
son at whose instance the application is held 
maintainable has a right to maintain it 151 
I.C913 (2)=38CW.N. 141=1934 C. 472. 
See also 1933 L. 3=144 I.C 259 (Objection as 
to the power of an agent to file execution not 
raised in previous application) But the 
principle is not applicable to application for 
restitution or to application for execution of 
portion of a decree 38 P.L R 723=163 1 C 
97=1936 L. 246. An order in execution to 
the effect that the decree is not executable is 
res judicata in subsequent execution pro- 
ceedings. 4 P.L.J. 330=47 IC 154 An 
objection that a decree could not be execut- 
ed not raised at the first execution appli- 
cation, could not be raised in a subsequent 
stage. 44 A. 350 ; 4 PatL. J. 213 ; 80 1 C. 905. 
See also 31 C. 22 , 99 I.C 870; 151 1 C 285= 
1934 Pesh. 64 ; 38 P L.R. 580 , 160 I.C. 448= 

1936 Pesh. 9. But where notice of execution 
petition was affixed on the outer door of the 
defendant's house when he was absent and 
there was no declaration by Court that the 
notice was duly served, it was not due service 
for the purpose of constructive res judicata 
and the defendant can in subsequent pro- 
ceedings show that the application was out 
of time. 142 LC. 765=64 M.L.J 637=1933 
M. 406. See also 64 M.L.J. 629=1933 M. 466; 

1937 M. 84. A decision as to limitation in an 
execution application filed by the attaching 
creditor is not res judicata in a subsequent 
execution proceedings between the decree- 
holder and the judgment-debtor. 143 I.C. 
542=1933 P 210. The fact that the subse 
quent application for execution relates to 
different items of pioperty does not take the 
case out of the rule 45 M L J 71 Judgment- 
debtor not objecting to add<tion as supple- 
mental judgment-debtor of purchaser of 
equity of redemption during pendency of 
execution of mortgage decree is precluded 
from objecting later on that the purchase 
was only benami for the decree-holder. 1929 


M. 404. But an omis^on to raise the objec- 
tion to a wrong claim in eA-ectitwii, is not res 
judicata in a latter execution application 
proceedings. 44 A 159; 1933 A 922. But see 
1934 C 4/2 cited supra, Failure to raise a 
plea of payment or to dispute correctness of 
amount claimed in execution, will not bai 
judgment-debtor from raising the same at 
a later stage oi in subsequent proceedinos 45 
L W.291=( 1937) 1 M.L.J 296 Finding as to 
the vaule of property in an application to set 
aside execution sale is not binding on auction 
purchaser at a subsequent sale. 105 I.C. 153, 
Where a judgment-debtor omits to raise the 
objection that an application in execution is 
not made to the proper Court having juris- 
diction, he IS not precluded from contending 
that subsequent applications of which he has 
had no notice, are also not made to the pro- 
per Court. 42 L, W. 856=1935 M 935^^9 
M.L.J. 466 The principle of constructive 
res judicata should not be applied to execu- 
tion proceedings unless the decision of the 
question subsequently sought to be agitated 
was given expressly or by necessary impli- 
cation or must be deemed to have been 
implied m the previous decision 40 M. 7^. 
,See also 144 1 C. 365=1933 M 595. Even if 
a point is decided hy necessary implication, 
It operates as rer judicata in subsequent pro- 
ceedings m the course of the same execution 
Where a declaratory decree for maintenance 
was executed from time to time, without 
protest by the judgment-debtor, he cannot be 
allowed subsequently to object on the ground 
that the decree, being merely declaratory, 
was not executable, 14 L 409=141 1 C 577 
=1933 L. 594. Sec contra 157 I.C 865=1935 
Pesh 119. 

Per Sulaman, C. /.—(I) Where there 
has been an express adjudication by the 
Comt in the presence of parties, then the 
question must beconsideied to have been 
finally decided, no matter whether it is raised 
again at a subsequent stage of the same pro- 
ceeding, or m a subsequent execution pro- 
ceeding, (2) Where an objection is taken 
but is dismissed or struck off, even though 
not on the merits, and the application for 
execution becomes fructuous, the judgment- 
debtor IS debarred from raising the question 
of the invalidity of that application. (3) 
Where an objection to execution is taken, but 
it IS not dismissed on the merits or is dismis- 
sed for default, and the application foi exe- 
cution does not become fructuous, the judg- 
ment-debtor is not debarred from subse- 
quently raising the question that that appli- 
cation was not within limitation (4) Where 
no objection to the execution is taken but the 
application becomes partly or wholly fructu- 
ous and such fructification necessarily invol- 
ves, the assumption that the application was 
made within limitation, then after such 
fructification the judgment-debtor is debar- 
red by the principle of res judicata from 
raising the question that that application was 
not within limitation. (5) Where no objec- 
tion IS taken but the application for exe- 
cution does not fructify, the judgment-debtor 
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IS not debarred by the principle of res judi- 
cata from raising the question of limitation 
•later 1935 A. W.R. 1^1=1935 A.LJ. 1189 
(F.B.). S.ll, Expl. IV does not extend to 
execution proceeduvjs. An issue not raised in 
a claim proceeding can be subsequently rais- 
ed in an application under 0.21 R 50(2). 
44 A. 130. See also 90 1.C. 276; 1925 P. 588. 
But 15 L. 869=35 P.L.R. 429=155 1.C 286 
=1935 L. 200; 1936 L. 942, 1936 L. 167, 
holding that the principle of constructive res 
judicata as embodied in Expl. IV applies to 
execution proceedings. While raising his 
objections in answer to a notice under 0 21, 
R. 12, the judgment-debtor is not bound to 
raise all other points than the maintainability 
of execution application. The dismissal of 
that objection does not operate as res ludicata 
so as to preclude a subsequent objection by 
him as to the mode of execution 146 I C. 1024 
=1933 L 826. See also 1928 M. 203 An 
objection of a judgment-debtor in execution 
proceedings which is dismissed for default 
does not operate as res judicata against the 
judgment-debtor to prevent him from mak- 
ing the same objection again. 1935 A.L.T. 
403=157 1.C 426=1935 A- 502; 1935 ALJ. 
278=153 1.C. 508=1935 A. 238. Butree 1935 C 
816. So also where no order was passed by 
the Court on an application and where the 
proceeding itself was withdrawn without the 
Court considenng the pleas raised by the 
party., 158 1.C. 891=1935 M 786 Nor where 
the original decree-holder had ceased to pro- 
secute his app heat on and the assignees did 
not present a fresh execution application 
under 0 21, R. 16, C P, Code 1935 L 966, 
Where after the execution application has 
been registered a notce is issued to the 
judgment-debtor under 0 21, R. 22, C P 
Code, but on the date on which he is asked to 
show cause, he is absent and fails to object 
to the execution on the ground that the appli- 
cation IS barred by limitation, and the exe- 
cution petition itself is dismissed for default, 
the judgment-debtor is not bairedbythe 
principle of constructive res judicata horn 
raising the question of limitation m a subse- 
quent application 159 I C. 637=39 C W N. 
1206=1935 C 664 See also 39 C.W N, 583= 
156 J.C. 604=1935 C 306 Judgment-debtor 
haying waived proclamation is barred from 
objecting to absence of attachment after 
several adjournments. 139 I.C.866; 1928 M. 
^3 ; 1930 AC 414=120 1 C 863 , 1930 M.W.N. 
729. Omission to appear and settle terms does 
not bar a plea that propeity was not liable to 
attachment in execution. 46 M. 768=45 M 
L ] 346. An order of attachment before 
judgment maintained in spite of objections 
does not act as res judicata in execution pro- 
ceedings as to attachabihty of property 
attached. ISO I.C 213=1934 L 153 Omis- 
sionby judgment-debtor to object to the 
execution being taken out for an excessive 
amount does not bar the same objection in 
J929 M. 903 See also 1929 R. 

N. 182. But a decree- 
holder having recovered by execution from 


judgment-debtor the amount stated in 
his execution petition as being due under 
the decree is precluded from putting fresh 
execution petition for further sums as 
being due under decree. 119 I.C. 223 (2)= 
1929 R. 182. But an erroneous order record- 
ing adjustment passed without notice to 
parties does not bar a subsequent application 
for recovery of a larger sum as due. 142 I C. 
579=1933 S. 112. A plea that an applica- 
tion for setting aside an execution sale is 
barred cannot be set up by the auction-pur- 
chaser at a late stage of the proceeding. 48 
B. 638. Where no finding is given by a Court 
on an issue as to the jurisdiction of a Court 
to pass certain order which forms the basis 
of the execution proceedings, the question of 
the application of the doctrine of res judicata 
cannot arise m such a case 159 I C 739= 
1935 N, 250 (F.B.). Where an objection 
petition in an execution, proceeding is dis- 
missed for non-prosecution, there is no ad- 
judication on the merits and it cannot be res 
judicata 67 I.C. 663=1923 C 287. Also 
dismissal for default of an execution appli- 
cation. 1929 B 217; 160 1.0 835=44 LW. 
565=71 ML.J. 490 But jee 144 1.0488= 
1933 L. 697. Where the controversy was bet- 
ween the legal representatives of the decree- 
holder and an alleged assignee of a portion 
of the decree regarding the right to execute 
the decree and where the previous applica- 
tion by the legal representatives was dismis- 
sed for default of appearance See alto 163 
I.C 38=1936 P 616 An order passed by the 
Court Parte after notice duly served, 
binds the defendant on geneial principle of 
res judicata as much as a contested order. 37 
M 462=26 MLJ 189 , 26MLT 83 SiV 
also 45 B 453, 44 B. 227, 1927 M 149, 10 P 
607, 1927 M 813 An omission to object to 
,the execution application being not in arcor 
dance with law opeiates tis ret ludtcaiti. 
1928 C 861 But see 1935 ALJ. 042=155 I 
C 673=1935 A 727 Omission to object to 
assignment of decree by judgment-debtor 
after due notice and the recognition of 
assignment by Court bars judgment-debtor 
from questioning assignment at later stage. 
40 CwN. 1393. Even where judgment- 
debtor objects and the Court proceeds with 
execution with intervening assignee substi- 
tuted as decree-holder, the assignment, by 
implication, operates as ret judicata 1935 
R 174. The dismissal of an execution peti- 
tion bars a fresh execution petition for a 
different relief if based on the same question 
of fact 122 1 C. 579=1929 M 404. As to 
effect of dismissal of an application for 
delivery after an order for delivety had been 
passed once, see 65 M.L.J. 305=145 I.C. 397= 
1933 M 743. The issue of notice to legal 
representatives of deceased judgment-debtor 
under 0. 21, R. 22 does not involve the ques- 
tion whether a particular property belongs or 
not to the deceased judgment-debtor and 
that , question is not barred by res judx- 
cota in later proceedings 1928 M. 746=114 
IC. 545; 60 M. L. J. 628=1931 M. 303 
Where an application is made in a pending 
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execution to bring on n curd a person as the 
legal representative of the judgment-debtor 
and a uch person’s objection for his being 
impleaded is dismissed, he can subsequently 
raise the plea that the execution is barred by 
limitation as he is not bound to take this 
objection when he was sought to be implead- 
ed. 150 LC. 947=11 O.W.N. 814=19340. 
289. Where an objection to sale on the 
ground that the land was service mam and 
was not liable to be sold was dismissed, the 
same objection cannot be raised in subsequent 
execution proceedings against some other 
items of the same survey number, even 
though a decision of the Collector was 
obtained in the meantime under the Madras 
Hereditary Village Officers Act that the land 
was service inam land 140 I C. 779=1933 
M. 130- Order in execution proceeding 
regarding nature of land to be sold is not 
final and cannot operate as fes judicata to 
a later suit. 7 OW.H 1162=1931 0. 62. 
Where however judgment-debtor with full 
knowledge allows settlement of procla- 
mation, and the sale, he cannot after- 
wards impeach the sale on the ground 
that the mortgagee has caused to be sold m 
execution proceedings pioperties which 
were not comprised m the suit mortgage 
and which could not therefore be lawfully 
sold. 40 C.W.N 428. An over allowing 
claim to rateable distribution becomes final 
when not appealed against or set aside other- 
wise, and principles of res judicata would 
applj^to it. 1936 L. 891. The principle of 
res judicata must be applied wherever it is 
relevant, and a decision between the parties 
m execution proceedings operates as res 
judicata in a subsequent suit between them. 
158 1.C. 1059=37 Bom.L.R. 123=1935 B. 174. 

AppUCATION of principle 10 OTHER MISCEL- 
LANEOUS PROCEEDINGS. — Dismissal of an ap- 
plication to set aside an ex parte decree (not 
a suit within the meaning of the section) on 
the ground of non-service of summons would 
bar a subsequent suit to set aside the decree 
on the same ground, 1 R. 500, 14 P. 439=16 
Pat.L.T. 647=1935 P. 458. Where an applica- 
tion for setting aside an ex parte dicvct is 
withdrawn as being defective in certain 
formalities, a second application for the same 
purpose is not barred by res judicata by rea- 
son of the prior application having been dis- 
missed. 152 LC 974=11 O.W.N 1639=1935 
0.35. Where an application to amend a 
decree lias once been refused on the merits, 
the decision is conclusive between the parties, 
and no further applications would he. 271, 
C 300,39 C. 265 See also 107 LC 390=1928 
L, 244 It has however been held that a suit 
lies 40 C 541 Where in a proceeding 
under 0. 22, R 5, a certain person is (or is 
not) held to be the legal representative of a 
deceased party the same question can be re- 
agitated m a separate suit and is not barred 
by the rule of res judicata 1924 L 465; 
1936 A.L.J. 622=163 1 C 283=1936 A 412 (82 
A. 109^ Foil, and 24 A.LJ. 546, Diss.) A con- 
struction placed on particulars of decree by 


the trial Court is not res judicata in execu- 
tion of the decree of appellate Court whi<di 
confirmed the decree of the trial Court but 
did not discuss or refer to the meaning of 
those words 14 L. 591=142 LC 408=1933 L. 
352 Where an application under S. ISI, C P,' 
Code, to set aside a compromise decree was 
summarily dismissed on the ground that such 
relief could not be given under S. ISI, a suit 
for setting aside the decree on the ground of 
fraud is not barred. So also the rejection of 
an application for review 1930 0. 112; S P. 
276 A question at issue between the paities 
once heard and finally decided, binds the 
parties at subsequent stages of the same suit, 
undei general piinciples of law, though not 
under S 11. 48 C 499=40 M.L.J.423, 94 
IC 313=1926 0 420, 122 LC 724; 1930 P. 
260, 1930 0 378 (F,B.) Dismissal of a peti- 
tion owing to failure of petitioner to produce 
evidence in support of the facts alleged in 
the petition is a dismissal on the merits and 
so is binding on the Court as well as the 
parties. 1929 M, 404. Rejection of applica- 
tion for a rule does not bar Court from 
granting rule on a subsequent occasion in 
interest of justice. 161 LC 26=1936 P. 119, 
A dismissal of an application, on the ground 
that It was not accompanied with a vakalat* 
nama docs not operate as res ludicata ma 
subsequent application in respect of the same 
subject-matter. 152 I.C 110=11 OWN. 
1373=1934 0. 491. Sec also 152 LC 974 
(Application withdrawn as defective in cer- 
tain formalities Failure to laise the pica of 
non-transferability by the mortgagors in the 
suit before the passing of the decree does 
not prevent him from raising it in execution 
48 A 385. The validity of an order made at 
one stage of litigation unless forthwith chal- 
lenged by an appropriate proceeding ma 
supeiior tribunal is conclusive between the 
parties and cannot be questioned or collate- 
rally attacked at a later stage. 70 1 C. 6=34 
C.L.J. 415 ; 42 I.C. 392 , 39 C L.J 2.51=81 1 C. 
527; 138 I C 103, 150 1 C 735=1934 L. 416. 
See aho 1934 M . 292 ; 8 L 477 ; 144 1 C. 978= 
1933 0, 207. Question of title to property 
decided by Civil Court cannot be raised again 
under S. 4, Provincial Insolvency Act. 38 P. 
L.R. 757=163 I C. 520 Finding of Court in 
insolvency proceedings that secured creditor 
has relinquished his security for benefit of 
creditors is resjudicata and cannot be agitated 
afterwards. 14 R. 529=164 LC. 1061=1936R. 
393. Where an application under S 22 ot the 
Insolvency Act is dismissed on the merits, 
the same issue cannot be once again raised in 
the ordinary Civil Courts. 39 A. 626 ; 41 A, 
378; 63 M.L J. 778 (under Ss. 4 an<J 54 of the 
Prov. Ins. Act) . 39 A 626 , 41 A . 378 , 1933- 
N. 373. Insolvency proceedings are not suits 
within the rueaning of S. 11, Where in an. 
application in insolvency the Court decided 
that certain persons were not partners a sub- 
sequent suit for determining that those 
persons were partners, is not barred by res 
judicata. 37 C.W N. 390=1933 C 673. But 
where in a proceeding between Official Assi- 
gnee and third person it was found by Insol- 
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vency Court that a certain firm was a branch 
of the insolvent firm, and the decision was 
necessary for the question before it and was 
upheld by High Court on appeal, it was held 
that the decision operated asrej jitdicata 
between the parties. 14 R. 652. But in a peti- 
tion for ajd^icahon questions as to title to 
property as between the debtor and others 
cannot properly arise for determination, and 
a decision at that stage cannot be regarded 
as a final determination. 1S6 I.C. 537=42 L. 
W. 7=1935 M 634 As to partition proceed- 
ings in revenue courts, see 130 I C. 382. 
Where a revenue suit is instituted for eject- 
ing the tenants and this is the only jurisdic- 
tion cxclusivelj vested in the Revenue Courts, 
that Court cannot determine the question of 
title in that case and its decision therefoie 
cannot operate so as to prevent the Civil 
Courts from entertaining the subsequent suit, 
which involves the question of title 1935 L. 
739. As to different application in Revenue 
Court regarding same subject-matter, see 15 
L.R.361 (Rev)=18 R.D 331 As to the 
effect of proceedings for the correction of 
revenue papers m a subsequent suit, see 14 
L.R. 27 (Rev )=17 R D. 23. The principle 
of >es judicata is applicable to proceedings 
taken under the tJ P. Land Revenue Act. I4 
L.R. 298 (Rev.) =17 R D 418. See also 14 L. 
R. 147 (Rev.)=l7 R.D 232 The decision in 
qaliz ghatr qabu! proceedings cannot operate 
as tes juidcafa, when the parties are not 
present and no issues aie struck. 1936 R.D. 
44. An order by the Assistant Record Officer 
passed in the course ofievision of records 
declaring a particular person as an occu 
pancy tenant, does not operate as les judteata 
in a subsequent suit to eject that person as a 
non-occupancy tenant. 1935 RD 407. In 
proceedings for demarcation of areas and 
fixing rent in the course of mutation, defen- 
dant claimed exproprietary rights, but they 
were disallowed. Subsequently when the 
landholdei sued to eject him, held, that the 
disallowance of his claim m prior mutation 
proceedings did not operate as res judicata 
but that It was a distinctively relevant fact. 
18 R.D 580=15 L.R, 681 (Rev.). Where 
application formulation has been dismissed, 
fre.sh application under S 34, Li. P Land 
Revenue Act, on same grounds and in respect 
ol same succession or transfer is not main- 
tamable. 18 R.D 711 (1)=I6L.R. 104 (Rev.) 
The decision on a question of title, in pro- 
ceedings under the Land Acquisition Act, to 
apportion the compensation payable, does 
not operates as res judicata. 20 M. 269. See 
; 34 C 466 ; 45 M. 320= 
43 M.L.J. 78; 56 B. 50 An order in a claim 
case, on the validity of a wakf is not res 
judicata in a suit between the same parties, 
m which the property in dispute is not the 
same as that in the claim case though both 
were included in the wakf 44 C. 698=37 I.C 
887. A decision m a previous proceeding for 
letters of administration, negativing the 
claim of A as heir of the deceased, arnved at 
after heanng full cvidcuce, bars a subsequent 
1-42 


suit by A for declaration that she is the heir 
of the deceased. 1 R. 258 ; 36 CW.N 583=164 
I.C 743=1936 R. 401. The finding of a Court 
under the Succession Act with regard to 
the genuineness or otherwise of a will is con- 
clusive and operates as res judicata against 
the parties affected [1914 Bom. 8(FB.), 
Foil] 161 LC 47=1936 Pesh. 39. An order 
passed after contest in a probate proceeding 
IS res judicata m any subsequent proceeding 
of any sort against the caveators w’ho con- 
tested it as also those who had an opportu- 
nity of putting forward their objection 46 
M.L.J.383. See also 57 I A 24=58 M.LJ 
171 (P C ) , 36 C W.N 583=1932 C 634. But 
an order passed on compromise m such pro- 
ceeding cannot operate as a bar to an applica- 
tion for probate of the same will. 51 C 745 
An order dismissing the application of a 
party to revoke the grant of probate is con- 
clusive and operates as res judicata in subse- 
quent proceedings The unsuccessful party 
cannot therefore re-agitate the matter by 
entering caveat in a subsequent application 
for a fresh grant The fact that the grant 
had been revoked in the meanwhile at the 
instance of another person does not remove 
the bar. The revocation of a grant is not a 
revocation for all persons, and the parties 
who have once unsuccessfully attempted to 
get it revoked cannot come m again 39 C W 
N 1071. A decision given in a case under 
S 37_of the Agra Tenancy Act that certain 
land is ancestral land bars a subsequent suit 
by the defeated party for declaration that the 
land was separately acquired by his branch 
MLR 141 (Rev)=17 RD 239 Proceed- 
ings taken under S 77 of the Registration 
Act cannot operate as rw /jidicflfo so as to 
bar a suit for specific performance 54 A 
68 Word 'suiF in S 11 includes also aibi- 
tration proceedings 41CWN 193 Objet- 
tion raised before arbitration tribunal may 
also be res jmdeata in subsequent suit 19.32 
L 378, 1926 S 42; 1928 S 20; 1930 S 195, 
1936 L. 865 

“Former Suit"— For meaning of “suit", 
j«^1930P.S88, 13Pat.LT 793 A decision 
in proceedings for dispaupering will not act 
as res judicata in the case when the issue is 
befoie the Court as an issue in the suit, as 
the proceedings for dispaupering is not a 
“former suit" within the meaning of S. 11 
M9 I.C. 1004=1934 A 323. An application to 
file an award under para. 20 of C. P Code 
does not bar a subsequent usit for recovery 
covered by that award. 147 
I.C. ^—1934 M 68. The expression denote, s 
apreviously decided suit under Expl. Land' 
to appeals 37CXJ. 
1^74 1 c 591 ; 12 A. 078; 12 P. 139=141 
IC 762=1933 P. 78; 32 A. 67; 8 P. 107. 
Judgments coming into existence during the 
pendency of proceedings by way of appeal or 
revision are not excluded from the operation 
of the rule of res judicata, if such judgments 
are allowed to become final. 59 M. 777=43 
L.W. 189=1936_ M. 190=70 M.L.J 223. 
Therefore if a suit is decided between the 
same parties by a Court establishing the title 
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of one of Ui ii)c- o.'opciiy m dispute, 
and such decision lias become final, the dea- 
sion constitutes the question of title res 
judicata, even for the purpose of an appeal 
•or revision from a decree in another suit 
between the same parties in another Court 
though the decision relied on as res judicata 
has been given only after the decision appea- 
led against or sought to be revised {Ibid). 

A finding based on evidence in appeal on a 
ground different from that given by the 
lower Court would operate as us ludtcata. 
58 B. 544=56 Bom. L.R. 612=1934 B 
313. Where there were two suits in the 
primary Court, decided by a common judg 
menl but concluded by separate decrees and 
an appeal IS preferred only in thcfiist suit, 
while none IS preferred from the deciee in 
the second suit, the decree made in the latter 
becomes final and operates as res judicata so 
as to bar the appeal 37 C L.J. 184=74 I C 
591 ; 1924 P. 823 , 7\ I.C 583 So also in two 
cross suits for damages involving the same 
issue and ending in two separate judgments, 
decreeing the one and dismissing the other. 
34 C.L.J 281=04 1 C 574 , 74 1 C 583 ; 35 A. 
187; 19 I.C. 76, 11 A L.J. 214 (where one 
appeal abates by reason of the death of the 
appellant). 2 R 623 (where appeal from one 
decree dismissed). But if there is nothing 
prejudicial to the appellant m the decree 
from which no appeal has been brought, 
which is not raised and cannot be set right if 
the appeal which he has brought succeeds the 
Tight of appeal is not barred by res judicata. 
4SA S06(FB); 87 I.C 804=1925 A. 488. 

“Matter DIRECTLY and subtantially in 
issue”— The deasion of an issue is tes 
judicata only when the issue arises directly 
and not incidentally having regard to the 
subject-matter of the particular suit or pro- 
ceeding. 14 P. 70=157 I.C 433=1935 P 306. 
See also 65 C.L.J. 90=1937 C. 237. The 
expression “matter in issue” in S 11 of the 
Code IS dist.nct fiom the subject-matter and 
the objectof the suit as well as from the relief 
that may be asked for in it, and the cause of 
action on which it is based and the rule of 
res judicata requiring the identity of the 
matter in issue will apply even when the 
subject-matter, the object, the relief and the 
cause of action are different 33 CW.N 876. 
See also \mo 535; 37 Bom L.R. 62=1935 
B. 131. The matter m dispute should have 
"been put m issue and then decided. 62 M.L. 
J. 221=1932 P C 50=36 C W.N 365 (P C ) 
See also 56 C.L.J, 369. It should have been 
put directly in issue. 60 C.L.J 324=1935 C. 
256 The word “directly” seems to be used 
in contradistinction to the words “inciden- 
tally" and “collaterally" The words “sub- 
stantially" means “in effect though not in ex- 
press terms” 25 C 136. In a rent suit by a 
landlord against a tenant, there being no 
dispute as to the relationship of landlord and 
tenant, or as to the rate of rent or of the 
period in arrears, an issue as to whether the 
landlord has included m the suit all the plots 
of land covered bythe;<7waj in question, is 


only an incidental or collateral issue. 62 C L . 
J 517=1936 C 772. But the relationship of* 
landlord and tenant is the very foundation of 
a decree in a suit for rent and therefore when 
such a suit has been decreed the Courts must 
proceed on the footing that it was a matter 
necessary to be determined and in fact detei- 
mined in the earlier rent suit 165 I C. 623= 
17 Pat L T. 633=1936 P. SS6. The dismissal 
of a suit which was primarily one between a 
landlord and tenant, does not bar a subse- 
quent suit based on title, the plaintiff claim- 
ing in the second rights, as against the 
defendants, which it was not possible to raise 
in the prior suit. 155 I C 7=37 Bom L.R. 
62=1935 B. 131. A decision on a point not 
subsiantialh isme in a suit cannot operate 
as res judicata 17 I C. 860 See also 1926 
P C 63=30 C W N 673 ; 96 I C. 625 , 50 M.L 
J. 136 (P C ) , 7 Pat L.T. 150=1926 P. 87, 48 
A. 17; 1926 C. 1228, ibid 513, 1927 B 145 
(Case-law' reviewed) , 1933 L 920 Undei 
Expl. Ill the matter must have been alleged 
by one party and either denied or admitted 
by the other 6 A 358, it does matter whe- 
ther the cause of action is the same oi differ- 
ent provided the matter directly and sub- 
stantially in issue, has been directly in issue 
in a former suit between the same parties. 2 
P.772. But.r^el44 I.C 734=1933 R. 106 
(First suit foi rent, second suit for damages 
for use and occupation) , 58 CL.J 145=37 
C.W.N, 1144 (Question of abandonment of 
holding in the second suit after the termina- 
tion of the carliei suit), In order to sec 
what was in issue in a suit, oi what has been 
heard or decided, the pleadings and the 
judgment must he looked at and not merely 
the decree. 37 1 C 674=14 AL|. 1171,12 
1 0 9=14 CL j. 220, 51 1 0 981=1919 P. 
393,21 A. 251 , 16 O 173; 24 I A 33, 29 M. 
42,33 0 116. See aho 150 IC .519=1934 
0.265 If a question was diicctly and sub- 
stantially in issue in the previous case it will 
operate asm judicata though deiuled on 
other ground's as well 41 f C 479. But 
where all issues framed in former suit were 
decided against plaintiff, yet eventually deci- 
sion of suit was based on one issue only the 
bar of res jiidtcala will not apply as to other 
issues^ 161 I.C. 63=1930 Pesh.61. Foi a matter 
to be in issue under S. 11, it is not necessary 
that an express issue should be framed on it, 
but It is sufficient if a decision about it is 
necessary for the decree, 9 L.W. 84=52 1.0 
258; S3 C 837:58 OLJ. 190, 159 1 C 45= 
1935 R. 118. But sec 62MLJ. 221 (PC). 
Or if raised in the pleadings and decided 
after arguments. 113 1 C 155. The decision 
in a previous case on an iyjug which did not 
arise at all, cannot operate as res judicata in 
any subsequent suit 43 1 C 754, 13 L_ 524. 
As to when a decision on an irrelevant issue 
can operate as res judicata, see 102 1.0 28(2) , 
1927 M. 643=103 1 O 90 ? 33 Bom.L.R. 1303 ; 
1937 M 114. Finding on question not neces- 
saiy for decision of former suit, and not 
forming basis of decision would not be 
res judicata. 1936 C. 203; 1935 C. 733. 
Especially where appellate Court held that 
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the question did not arise at all m the 
former suit. 16S I.C 213=17 Pat.L.T. 677 
It IS the matter w issue and not the subject- 
matter of the suit that forms the essential 
test oi res judicata. 13 B 25; 1925 0. 444, 
89LC. 282, 63 C. 550 Matter in issue m 
suit need not be in issue in appeal. 4 A W.R. 
1484=153 I.C 497=1935 A. 268 A suit 
relating to a i share in property covered by 
a deed of gift is not barred by res judicata 
by reason of a previous htigation relating to 
J- share retained by the donor, when the 
cause of action is distinctly different and 
the questions involved in the suit weienot 
substantially and directly in issue in the 
previous .suit. 1936 R D. 275=1936 O.W.N 
582. Where the question whether a parti- 
cular sale-deed was a valid document was 
directly and substantially m issue in the 
previous suit, the decision of the issue is res 
ludicata though the property involved in the 
subsequent suit is different from the one 
which was the subject of the prior suit. 45 
A. 515, 4R. 8, 106 I C 861 (2)=1928 N. 
112 So also where the question decided is 
as to the validity of an adoption 8 M 219 , 
2 1 A. 283; 13 A. 53, 13 B. 25; 24 A. 112; 30 
A. 470 , or as to the status of one party m 
relation to the other. 152 I.C 894=1934 S. 
112. Ejectment suit in respect of certain 
Items — Defendant's plea that village is an 
unsettled jaghir and that they have occu- 
pancy rights— Court's decision negativing 
the pleas without deciding whether the 
village is an estate is no bar to the plea of 
occupancy nghts being raised in subsequent 
suit in respect of other items. 29 L W. 760= 
119 I.C 577=1929 M 529. See also 13 RD 
114. Where pending a suit for a certain 
share in an estate the estate is partitioned by 
Collector and six estates are formed before 
the suit is decreed, a fresh suit for distribu- 
tion of decreed share to newly formed 
estates is not barred 1934 P. 515. Land- 
lord and tenant— Suits for ejectment and rent 
—Dismissal on ground of no relationship— 
Subsequent suit for possession of title— If 
baried 159 1 C 515=61 C L.J. 366=1935 C. 
‘607. Rent suit— Decree on basis of agree- 
ment as to amount— If res judicata as to 
rate of rent 1935 C. 766. Dismissal of suit 


■on promisory note by assignee against the 
promissorand the assignor bars a second 
suit for damages by assignee against the 
assignor 4 Luck 603=1929 0. 172 (F.B ). 
The bar of res judicata cannot be evaded by 
■claiming some more reliefs in addition to 
those claimed in the first suit. 107 I.C 674 
Nor on the ground that the form of subse- 
quent suit is different from that of prior 
suit 157 1 C 302=1935 N 156. A prema- 
ture decision in former suit isnotrw mdi- 
cata. 62 M.LJ. 177=1932 M 233. A passing 
remark by a judge does not amount to a 
finding 1932 L 232=137 LC 296; IL.R 
1936 138=164 1 C. 931=1936 iTldS Aii 

unnecessary direction as to the remedy to be 
resorted to by the party with reference to a 
particular claim would not operate as 


judicata, and the party may have resort to 
any other remedy that may be open to him. 
40 CW.N. 341. 

Other Illustrative Cases. Rent suits.— 
A rent decree is res judicata on the ques- 
tion of the existence of the relationship of 
landlord and tenant 54 I.C. 763 , 25 I.C. 
204; 10 I.C. 363 , 60 CL J 13 (Order of 
revenue officer undei .S 105, B T. Act, asses- 
ing fair and equitable rent). This is so even 
if the decree is passed ex parte 49 A 658. 
Where in a previous suit by A against B, it 
was held that B was a tenant of A, a subse- 
queut suit by B against A and C, a pro 
forma defendant for a declaration that it is 
not a tenant of A but of C is barred. An 
incidental determination of an issue of title 
in a suit for rent is not a bar to any issue of 
title being raised subsequently. 34 1 C 123 ; 
63 I C 762;5i IC.3S6.20CLJ 135; 50 1. 
C 598; IS LA 97, 25 C 136; 25 C 428. See 
also 30 C W N 593=94 I.C. 837=1926 C. 650. 
Dismissal of previous suit under S 77, 
Madras Estates Land Act, by Revenue 
Court, on ground that relationship of land- 
lord and tenant did not exist will not be res 
judicata in subsequent suit in Civil Court 
for having relative rights of parties adjudg- 
ed. 1937 MWN 189=1937 M 303. The 
decision in a prior suit for rent does not 
operate as res judicata in a later suit foi 
declaration of title as between the pailics 
but the prior decision can be taken into 
account as evidence. 60 C. 1307=37 (3 W N 
924. Sec also 37 Bom L R 62=1935 B 131 
(First suit as between landlord and tenant— 
Second suit on title) But wheie the entire 


question of title to the property was directly 
and substantially in issue m the previous 
suit, as m the case wheie the tenant sets up 
his own owneiship, denying that of the l.md- 
lord. the decision will operate as n'\ iitili- 
cata 12IC 9, 42 TC 785 (2) vr also 
85 1 C 804=1925 C 1004, 147 IC 1055= 
1934 P 282 If the question of title thus 
substantially in issue in the former suit had 
been decided, the decision will operate as 
res judicata in a subsequent suit for rent for 
a subsequent period 1C 202; also 2-1 A. 
112 If an issue as to the nature of the 
fffHiire held by the defendants was directly 
raised in the previous suit for rent, the 
decision on the point will operate as res 
rndiVaf a in subsequent suits for rent 25 (‘ 
136, 14 M L J 379; 13 M 287, 26 B 25, 30 
M 510; 30 A 470; 1930 0 US', sec also 14 
L.R 867 (Rev.) Where a previous suit for 
enhancement of rent was decreed in spite of 
the defendant setting up a permanent tenancy 
the decree is not res judicata in a subse- 
quent suit for ejectment m which the same 
claim is set up by the defendant. 8 L. 573= 
ML j. 6^ (P.C,). When a reciirrin// 
liabuity is the subject of a claim, a previous 
judgment dismissing the suit upon findings 
which fall short of going to the very root of 
the title upon which the claim rests, cannot 
opente as res judicata. 11 A 148 See also 
54 B. 162; 27 A L.J 1257; 1930 P S8S A 
decision m a suit for rent relating to a 
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certain pcnod will b-j /e? judicata in subse- 
quent suit foi rent for a later pciiod unless 
the matter in dispute was peculiar to that 
particular year. 1934 M. 503=40 L.W. 656. 
See also 65 M.LJ. 684=1933 M. 925. A rent 
decree ]5 not res judicata a.s to the rate of 
rent or as to the area for which the rent is 
payable but only as to the amount due for 
the years for which the suit was brought 
68 I C 298; 1923 C 282 (2) , 3 0 W N. 313 
(Sup )=98 I.C 77=1927 0. 32. [It is, how- 
ever, good evidence on these points 47 1 C. 
173 , 1922 P. 213.] But if the Court deter- 
mines them It is binding on tlie parties in a 
suit for rent for subsequent years 43 C L 
J 116=94 LC 844=1926 C. 672. The ques- 
tion of rate of rent is a necessary issue in a 
suit for enhancement of rent And the Court's 
decision thereon is myndiVa/a in a subse- 
quent suit for rent, in which the same ques- 
tion is at issue. ^ 59 LC. 752. This is so 
even if the decree is passed ev parte 91 1 
C. 380=1926 C. 767. But the question 
whether defendant is occupancy ot non-occU’ 
paucy tenant is not a necessary issue in suit 
by landlord for enhancement of rent 1935 
RD,407. A decision in a suit by ryottojtft 
aside a distraint on the ground that the 
tender of patta is not proper operates as 
res judicata on the point in a subsequent suit 
for rMt. 45 M L.J 199 Where after the 
dismissal of a suit for rent, a subsequent 
suit by the tenant for a declaration of his 
rights was decreed and a suit was thereupon 
filed for the apportionment of rent, held, 
that the previous rent suit operated as res 
judicata, 35 C.W.N. 46 Order regarding 
rate of rent in one falsi is res judicata 
regarding a subsequent fash. 1932 M W.N. 
639. Dismissal of a suit for rent does not 
bar a subsequent suit for damages for use 
and occupation. 144 I.C. 734=1933 R. 116. 
A decision as to the nature of possession 
held by a party, in a prior suit, operates as 
res judicata. 46 M 525=43 M L T. 737. See 
also 57 I. A. 208 (P.C.) ; 18 R.D. 449=15 L R 
558 (Rev.) ; 18 R.D. 411=1SL.R. 537 (Rev ) 
Suit for rent by landlord against tenant— 
Plea of partial disposses.sion and suspension 
of rent— Decision negativing plea— Subse- 
quent plea in later suit— When barred by 
res^ judicata. 40 C.W N. 166, Where a 
claim of a third person based on a mortgage 
IS disallowed, and also his suit for a declara- 
tion of his mortgage rights IS dismissed, he 
cannot enforce by a regular suit his rights 
under the mortgage. 44 M 268=40 MLJ. 
7. Suit by heirs again.st widow for posses- 
sion dismissed for non-payment of dower 
debt ordered by Court to be paid by plaintift 
to widow. .Second suit for possession by the 
heirs is not barred, 47 A 250, First suit by 
auction-purchaser to set aside order ofre- 
dehvery under 0 21, R 101, C P. Code, dis- 
missed Subsequent suit for partition of 
the judgment-debtor's share not barred. 49 
M. 596=50 M L.J 681. Where a reversioner 
brought a suit for a decoration that an 
adoption by a widow is not binding on him 


and got a decree, the question of relationship 
is res judteafa in a subsequent suit for a 
declaration that a gift by her is not binding 
on him. 59 I C 808. Dismissal of a suit to 
declare an alienation by a widow was not 
binding Oil the reversioner is tes mdicatam 
a subsequent suit by the reversioner for 
possession after the death of the widow. 59 
I C. 946. See also 1925 M. 1270. 
But the decision in a suit against Hindu sons 
on a mortgage executed by their father 
upholding the moitgage cannot operate as 
res judicata m a suit by the sons of the 
defendants in the former suit (grandsons of 
the alienor) to set aside the mortgage 43 L. 
W 677=1936 M 488=70 M.L.J 627 The 
dismissal of a prior suit by the plaintiff's 
ancestor for chur right m a river on the 
ground that it formed part of his estate, bars 
the .subsequent suit for establishing his right 
of fishery in the said river. 1927 C ^3. 
Where a suit for possession of certain parts 
of a permanent holding was dismissed on the 
ground that the plaintiff was not entitled to 
the tenure a subsequent suit for recovery of 
certain other plots alleged to form part of 
the same tenure, is barred by tes judicata 37 
CWN. 810=1933 C 879=147 I C. 719. A 
previous decision between the parties regard- 
ing the owneiship of a wall in dispute is res 
iMdtcafa in a subsequent suit for injunction 
regarding the wall and foi possession of the 
strip of land, and a decision of the survey 
officer with regaid to the boundary given in 
the interval rannot prevail against the pievi- 
ous decision 36 Bom L.R. 50^1934 B. 248 
=152 I C. 60 The decision in a suit based 
OH a possessory right is no bar to a subse- 
quent on htlf. 16 I.C 431. But it has 
been held that the decision in proceedings 
under S. 9, Specific Relief Act, operates as 
res judicata so as to bar a subsequent suit 
between the parties on the question of pos- 
session 60 C 1171=37 CW.N 1148=1933 
C. 923 Where on the death of the previous 
holder of an estate an application was pre- 
sented by the appellant loi mutation of Ins 
name in place of the deceased and the appli- 
cation was based on a valid adoption of the 
applicant but the application was rejected 
and subsequently a suit was filed against the 
applicant challenging the validity of his 
adoption. Held, that the order i ejecting the 
application did not operate as res judicata as 
the validity of adoption was not considered 
and decided by the Court during the proceed 
mg on the application 159 LC. 437=1935 C. 
716 In a previous suit the question of vali- 
dity of wakf was raised and decided on the 
admission of parties to the suit and on other 
matters into which the question of the vali- 
dity of wakf did not directly, but incidentally 
enter In a subsequent suit the validity of 
wakf was in issue and it was held that the 
decision in the previous suit did not bar Its 
decision in the subsequent suit. 1935 C 
792. 

“Heakd and decided.' —To support a plea 
of res judicata there must be a point in issue. 
1936 O.W.N. 717=164 I.C 466; and the 
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matter in issue must have been heard and 
finally decided. 45 C. 442 ; 21 M.L.J. 57, 
1930 0. ; 52 A. 901=1930 A.L J. 1524; 52 

A. 901 , 36 Bom.L R. 694=1934 B. 329; 1935 
A.L.J. 279. Where the appellate Court has 
expressly refused to decide the case on the 
ments, there is no res judicata. 159 1 C. 419 
=37 P L R 378=1935 L. 686 Nor where 
suit was rightly dismissed as being prema- 
ture. 1935 L. 974. Previous judgment upon 
merits after hearing some evidence on both 
sides though m plaintiff's absence is res 
ludicaiii. 1928 C 271 (2). Where a transac- 
tion was incidentally referred to in a suit in 
the Court of Small Causes, and it was not 
finally decided, a subsequent suit raising the 
same is not barred. 5 R. 527. So also a 
matter expressly left open by the parties 
cannot operate as res tudicaict 48 A 34; 96 
I.C 302; 1931 P 1=130 1 C 785; 135 1.C 843 
=1931 A.L J. 1076 Also where the plaintiff 
is referred to a sepaiate suit against one of 
the defendants on the ground that the claim 
against him cannot be enquired into m the 
same suit. 146 1 C. 487=1933 M. 868 Where 
in pievious suit the question to be consi- 
dered in the subsequent suit was not raised 
or could not be raised and decided having 
regard to the form in vrhich the parties to 
that case were arrayed, the judgment in that 
smt could not operate as res judtcaia 158 
I C. 656=1935 C 641. It is sufficient if the 
deasion in the previous suit impliedly 
deades the point 40 B. 210 ; 23 M L.J 740, 
54 1 C 952=24 C W N 223 , 1928 L. 888=113 
I C 120. In order to ascertain what matter 
was heard and finally decided, the pleadings 
and the judgment should be examined 2 
Pat L.J 159=38 1 C 21 1 , 37 I C 674=14 A 
LJ 1171 See also 1927 B 145 (Case-law 
reviewed ) 10 Pat L T 630 The refusal of a 
Court to try extraneous issues in a case does 
not bar a subsequent suit 36 I C 650. The 
party who is sought to be affected by the bar 
o£_ res judicata should have notice of the 
point which is likely to be decided against 
him and should have an opportunity of put- 
ting forward his contentions against such a 
decision 46 M 768=45 MLJ 346, 119 I C 
829=1929 P 338, 52 A 1024=1930 A. 699, 
1930 M W N 729=128 I.C. 455. Where m a 
prior suit for possession and future mesne 
profits, the Court did not purport to decide 
the question of future mesne profits, a sub- 
sequent suit for mesne profits pendente Ute 
is not barred. 40 A 292 ; 41 M 188=33 M 
L.J 699 (F B ) . See also 30 M L J. 326 , 1929 
P 678 ; 58 C. 1040 But it has been held by 
the Bombay High Court that where the 
decree is silent as to the claim of future 
mesne profits it will be taken to have been 
refused and a separate suit will be barred by 
the Expl V to S 11 44 B 654 But see 58 
C 1040 Decision of a point on the ground 
of limitation only and not on the merits do<*s 
not operate as res judicata 73 I.C 705=1923 
L. ISO (2) : 116 1 C. 142=1929 M 687, 139 I 
C 375 Dismissal lor technical defect does 
not operate as res judicata 63 I C 344; 19 


A,L T. 706; 1929 L.,596; 1934 0. 491 Dismis- 
sal for default does not operate as res 
judicata. 24 LC. 480=12 AJL.J. 911; 41 I.C. 
90S (Cal.) , 24 I.C 17 ; 54 I C. 789 ; 2 P. 739 ; 
39B 41, 16 C 98=15 LA 156, 24 B 251, 
1929 B.217, 30 Bom L R. 1089; 134 I.C. 1171 , 

1932 L. 643 See also 12 P . 179=144 I.C. 59= 

1933 P 208 (Dismissal of application for 
amendment of decree for failure to file 


process forms) Nor dismissal undei 0. 9, 
R. 3 85 1 C. 509=1925 0. 337. Nor rejection 
of plaint for non payment of deficit Court- 
fee, after remand. 40 C W N 1390 Nor dis 
missal for misdescription of suit property 
1525 L. 193 Nor dismissal for non-joinder 
or misjoinder of parties, or multifanousness. 
43 MLJ 572; 24 1 A. 50; 8 A, 282; 1927 C 
794. See also 146 I.C 487=1933 M. 868, 37 
Bom L.R. 62=1935 B. 131=155 I.C. 7; 1671 
C 274=1937 O.W N. 239 ; 1935 M. 696. Also 
dismissal for want of jurisdiction. 5 B. 48= 
7 1 A 18 (P.C.) ; 1934 0. 449 Also dismissal 
for want of cause of action 118 I.C. 711=1929 
A. 844, 59 C.L.J 328=1934 C 799. Nor with- 
drawal of claim suit 1928 A. 689, 110 I.fT. 
818 (2) Also dismissal for non-prosecution 
under R. 36 of Ch. X of the Calcutta High 
Court Original Side Rules. 38 C.W.N. 1132 
Dismissal of suit on ground that plainUff was 
not entitled to raise the plea on which suit 
was founded, without any inquiry into his 
title cannot be taken to be a decision lhac foi 
all time and m all proceedings between the 
parties it must be taken that the plaintiff had 
no title 43LW 116=160 I C 753=1936 M 
165. A dismissal of a suit under 0. 17, K 3, 
for want of prosecution operates as rrt 
judicata in respect of the rights of the plain- 
tiff to recover m a subserjuent suit tlio pio- 
perty sued for in the first suit 10 272 , 13 

M 510, 40 A 590 liven in case ot icpiesoii- 
lative buit when conducted witliniit any 
negligence 38 P.L R. 809=165 J C. 808=19Jo 
L 385 Suit by a Hindu rever&iot-cr lor 
declaration that a moitgage executed by a 
widow is invalid dismissed on the ground 
that plaintiff was not the reversionary heir— 
Subsequent suit by him after widow’s death 
for possession is barred 49 M L.J. 142 But 
see 1931 A. 21. Decision m pi lor redemption 
suit about the amount due to the mortgagees 
is res judicata in subsequent suit by one of 
the mortgagees for the amount due to him 
27 A.L.J 908=119 I C. 97=1929 A 814 
Decision on issue not necessary for disposal 
of former suit cannot be considered to be 
res judicata in a later suit, where the pomt 
involved arises for decision 41 L W. 753= 
1935 M 551=68 MLJ 625 A statement by 
the judge in the judgment which is merely 
obiter and without which the suit has already 
been decided docs not operate as res judicata 
1935 L. 96=157 I.C 816 ; 38 P.L R. 790=1936 
L 18. But see 17 Pat.L.T. 356. Award in 
respect of a certain transaction is barred 
under S 11 by a decree passed in respect of 
the same transaction, even though the decree 
)s of a subsequent date to the date of the 
award 39 P.LR. 117 
Heabu akd Fin-all^ Dfcided— Where a 
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question is already decided by a Judge, and 
the same Judge subsequently arrives at_a 
contrary decision on the same question in 
the same proceeding, the reopening of the 
question is barred by res judteata. 17 Pat L 
T. 756=164 J.C. 282=1936 P 447. Dismissal 
of suit filed under 0 21, R. 63, C P Code 
(which was really unnecessary as the attach- 
ment was withdrawn) on the ground that the 
matter came under S. 47, and without consi- 
dering the merits, will not be res judicata. 
160 1.C:. 835=1936 Pesh 41 In cases where 
a will is in question, no decree or decision in 
proceedings to which the executors are not 
parties can be binding on any person or can 
obliterate the will 1936 C. 585 

Explanation V — The legal effect of this 
explanation is that of treating the omission 
to grant the relief asked for in the plaint as 
equivalent to an express refusal and the 
claim thereto in a fresh suit as res judicata. 

14 M 328. 21 C 265 , 21 A 425. Relief claim- 
ed hut not expressly granted — Decree in 
prior suit substantially in favour of plain- 
tiffs but the findings being against them— 
Appeal not preferred—Effect in subsequent 
suit, see 38M.L.J 374; 1927 M.W.N. 116 
=101 1 C. 648. It refers to the case where 
several heads of relief independent of each 
other are claimed, put in issue, and duly 
controverted, and one of them is neither 
granted nor refused 12 B. 454. The granting 
of future mesne profits which the Court has 
a right to give or refuse is not such a relief. 

15 M LJ 462 , 32 C 118 , 21 A. 425 (F B.) , 
25 B 1 1 5 , 24 M. 681 ; 80 1 C. 710. Where the 
mortgagee claims a money decree and m 
default of payment for sale of the mortgaged 
property, but is content to take a money 
decree only, he could not sue again to Lave 
the amount paid by sale of the moitgaged 
property 33 C 849 See also 145 I C. 373= 
1933 R. 158. 

Illustrative Cases— The words "relief 
claimed'' refer to a relief which the Court is 
hound to grant and not one which it is disci e- 
nonary with the Couit to grant. (21 A 425 . 
41 .\r. 1^, Ref ,) 1931 P. 1. Previous suit for 
certain properties— Statement by plaintiff 
that he would pay additional Court-fee if 
It was found that he was entitled to fur- 
ther properties— Subsequent suit for fur- 
ther properties not haired. 19^ M.W.N. 
94=93 IC. 1=23 L.W. 415. Redemption 
smt—Claim for mesne profits— Withdrawal 
of claim for mesne profits— Separate suit, 
if lies. 1926 C. 178 ; 25 A L J. 425. In eject- 
ment suit prajer for use and occupation 
referred — Subsequent suit after notice— 
Question of damages cannot be gone 
into IW I.C 190=1927 P. 395. Mortgage 
suit— Personal lemedy asked for in plaint— 
Decree silent regarding same— Effect— Party 
not barred f rom subsequently asking for the 
same. S3 MLJ. 489, 1571 C 533=1935 A. 
LJ 279— 1935 A. 411 But where a definite 
appheaUon under 0 34, R 6 was made and 
not granted, it would operate as res judicata 
38 P L.R, 700=163 I.C. 119=1936 L 388. 


Ex parte Decree —An ex parte decree can 
operate as res jiidicaia 16 C. 300 ; 40 C L T 
507; 26 A L.J 185 ; 85 I.C 562=1925 M. 1& 
50 A. 394 , 116 I.C 567=1929 A. 346 : 1929 A 
761 (2) ; 144 1 C 669=1933 L. 606. But the 
only matter that can be res ludicaia is matter 
in respect of whmh relief has been claimed 
by the plaintiff in the plaint 16 (T 300 27 
I.C 999 ; 9LR 345 (1) (Rev). On this 
point, sec also 6 Bur.L.J 148 Where a pre- 
vious suit for arrears of rent was decreed 
ex parte, the defendant cannot contend in a 
late: suit for arrears of rent that the rela- 
tionship of landlord and tenant did not exist. 
49 A. 658. Two constructions possible 
regarding er parte decision— nidtcaia 
not to be inferred 1929 A. 29=113 1 C 758. 
Rent— £a parte decree for arrears of— If 
res judicata to rate of rent— Test 118 
I C. 497=1929 M 673. 

Consent and Compromise Decrees.— S.lt 
is not strictly applicable to consent or com- 
promise decrees as it applies m terms only to- 
what has been heard and finally decided bv 
Court. 35 M. 75=21 M L.J 709, 1935 P 59 
=16PatL.T 12, 153 I.C 515=1935 0 121, 
30 B 395 , 116 1 C. 116=1929 M. %; 1933 S. 
53 Expl 5 has refeience to what has been 
adjudicated by the Court and not to the 
result arrived at by a compromise, in which 
the parties may have omitted to settle a part 
of their dispute, even though a decree may 
have been passed m accordance therewith 
149 LC. 244=11 OWN. 528=1934 0.293. 
The plea of estoppel by res judtea/a may 
prevail even when the lesult of giving effect 
to It will be to sanction what is illegal in the 
sense of being prohibited by statute If the 
legality of an act is a point substantially in 
dispute. It may he a fair subject of compro- 
mise m Court like any other disputed matter, 
and a decree passed on such compiomise is 
valid and binding until it is set aside, and will 
operate HS res judicata 164 I.C 703 (2) =38 
Bom L R. 593=1936 B. 301. But not in case 
wheie the legality of transaction was not m 
dispute and it depended on fads not di-sclos- 
edm the case ISS 1C 585=11 O.WN. 
1571=1935 0 121 A compiomise decree 
cannot be taken to decide cvei y point that 
ought to have been pleaded, as a decree on 
the merits must 51 A 575 A consent 
decree however raises an estoppel. 24 C 216; 
24 B 77,43 CLJ. 116=94 IC 844=1926C 
672 , 4 Luck 181 A consent decree operates 
as res judicata if the question agitated bet- 
ween the parties in the sub.sequent suit had 
been put m issue in the prior proceedings 
though utimately it was decided against the 
contesting paity by Ins consent 1929 M 694 
=117 I.C 295,111 IC 1=1928 C 852.121 
IC 1W=I930S 195 The Court, if the mat- 
ter is in any way challenged, should be care- 
ful to see that the decree, if by consent, is 
not vitiated by fraud or olhciwise, 63 C 454. 
A consent decree or order is as effective as a 
decree or order passed on contest, not only 
with reference to the conclusions arrived at 
in the suit in which it is passed, but with 
regard to every step in the process of rea- 
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soning on vvhich the conclusion is founded, 
i e., the findings on the essential facts on 
which the judgment on the ultimate conclu- 
sion is founded. 63 C 550. A consent 
decree passed between the predccessor-in- 
intercsl of the parties, touching matters now 
substantially and directly in issue, between 
them, is fw judicata 36 B 283, 46 A. 820 
See also 145 I C 352=1933 0 322. But see 
148 1 C 548=1934 L. 758. To have such 
effect, the consent decree should have the 
effect of deading finally the question raised. 
151 1 C. 964=1934 M 454=67 M L.J. 198 A 
consent decree relating to matters outside 
suit does not operate as rw judicata 48 C. 
1059. The decision by oath of any matter in 
issue in a former suit between the parties is 
fes judicata in a subsequent litigation bet- 
ween them 36 M. 287=24 M L.J. 321 , 24 M. 
444. A decree or oider passed on a razina- 
mah would constitute the matters contained 
in It res judicata between the parties to suit 
36 M 46=21 M L J. 820, 21 B 465 ; 36 L W 
414. But a compromise in a suit between 
the predecessors of the parties in which the 
issue in question in the later suit was neither 
lalsed nor decided, does not operate asm 
yudiratamalater suit between the parties. 
150 I C 1005=1934 A 1038 A deed of 
compromise entered into mthe course of a 
revenue proceeding and making a purely 
temporary arrangement for the purpose of 
the Revenue Courts does not operate as res 
judicata in subsequent suit in a Civil Court 
147 I C 715=1934 A 75 
The Decision must be necessary for the 
DETERMINATION OF HIE SuiT —Matter which 
was not necessarj for the decree passed in 
the suit IS not mattei directly and substanti' 
ally in issue in the suit which was heard and 
finally decided 5 C W.N 445 ; 26 M 104 
See also 101 1 C 522=4 OWN 307; 102 1.C 
22 (1), 30 BomLK 902=1928 B. 349,31 
PunjLR 406: 1930 AL.J 1309 If in the 
mortgage suit it is necessary for the (^urt 
to decide whether the trees were included in 
the mortgaged property, and, on the plead- 
ings the Court does decide that the trees 
were not m the mortgaged property, the 
decision must operate as res judicata between 
the parties if the issue is raised again bet- 
ween them in a subsequent suit 9 Luck 291 
=147 I C. 984=1934 0 50 If a finding 
arrived at on a certain issue is sufficient to 
completely dispose of the case other findings 
on other issues not necessary for the dis- 
posal of the case are not a final deci- 
sion of the matter covered by them and do 
not operate as res judicata. 36LC 643- 
70 I.C. 666,44 B 321, 7 IC 317=1923 L 
523 , 73 10.854=1923 L 248 . 43 CL J 501 
=95 1 C. 1011=1926 C 1003. See also 1934 
R 375 Where there are two findings, either 
of which would m law be sufficient to dispose 
of the case that one which in the logical 
sequence should have been first found 
rendering the determination of the other 
issue unnecessary, is the finding which ope- 
rates as m nidicaia 9 1 C 983=8 A L J 


409; 28 I.C. 580=21 CL J 296; 17 A.174. But 
It has been held by the Madras High Court 
that the decision on both the issues would he 
res judicata and the rule of logical priority is 
inapplicable. 38 M 158. See also 113 I.C. 
155 If a decision is based on two grounds, 
both of them operate as res judicata 31 
M,L J 97 Where a judgment is based on 
findings on more than one issue but it is 
doubtful as to on which issue the final con- 
clusion is based, the decision on all issues is 
res judicata. 34 ML.J. 431 A question 
raised at the instance of a paity and decided 
by the Court as necessary operates as res 
judicata, even though the issue m the pre- 
vious suit was in fact not necessary 63 1 C. 
161=33 CL J 317; 10 Pat LT. 630, 118 1 C 
168, 57 C 672 When a Court decides a case 
upon a preliminary point as well as cn merits, 
it cannot he said that the decision on the 
merits does not operate as res judicata 1930 
L 487 . 1930 A 619 ; 24 C.900. But see 40 C. 29. 
Where an ejectment suit is dismissed on the 
ground of absence of notice, a finding record- 
ed, that the permanent tenancy alleged by the 
the defendant, is not proved, cannot operate 
as res judicata. 47 M 453=46 M L J. 198 , 43 
B. S(>& , see also 18 C. 647. But where first 
Court decreed the suit for ejection negativ 
mg the claim of peimanent occupancy, but 
the appellate Court reveised it for want of 
a proper notice to quit, though upholding 
the finding as to the nature of the tenancy, 
the decision on the point is t cs judtcala 46 
M L J 515 But see 40 B 662 (a suit of a 
declaratory natuie) ; 1929 C 449. Where an 
appellate Court confirms the decision of the 
trial Court by deciding on one point only 
without giving its decision on another point 
which was also decided by tlic tnal Couit, 
the decision on this point is not lei judicata 
in subsequent suit 42 C L j 50(1=92 I (1 . 981 
=1926 C. 163 , 4 Luck 404 , 37 C W N. 892. 
An obiter dictum not necessary for the deci- 
sion of the case is not a decision on a point 
directly and substantially in issue and does 
not constitute tes judicata 45 A. 466 ,4 
Pat.LJ 682=52 I C 338=1919 F H C C 
343 , 142 1 C 606=1933 L. 412 ; 1933 L 404 , 
14L.R 457 (Rev)=l7R. D. 591. Where a 


suit was dismissed on grounds of Iimilation, 
but a finding was also recorded against the 
plaintiff to avoid a remand in case the 
appellate Court took a diffeient view, the 
finding will not operate as res judicata. 47 
M.L J. 532. Where a suit is decided in fav- 
our of the defendants, but theie IS a finding 
adverse to them that finding is not res 
jjidicafa against them. 48 C.460 , 47M,L.L 
487, lie 301;18B 597; 17 A. 174; 18 C 
647, 55 M. 483; 18 R D 509; 141 I.C 399=34 
PLR 225=1933 L 218 See also 146 T.C 
710=1933 0 439. Finding on an issue adverse 
to the plaintiffs successful in the earlier suit 
will not operate as res judicata against them 
inalatersuit 56 C 639 ; 27 A.T,.J 1100= 
1929 A 910; 1930 L. 149; 1933 M 770. It i.s 
not the law that where a plaintiff's suit is 
dismissed, there is generally no res jnduala 
on the findings in his favour 34 M.L J 641 , 
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Explanation iF.—^Any maiter which might and ought to have been made 
ground of dekace o» adack in such former suit shall be deemed to have been a 
matter difccrl> and substantially in issue in such suit. 

Explanation F— Any relief claimed in the plaint, _ which is not expressly 
granted by the decree, shall, for the purposes of this section, be deemed to have 
been refused, 


Notes. 

12 L.W. 277 ; 1 C. 144: 10 M. 102. The defen- 
dant IS entitled to appeal against such find- 
ings. 47 M. 633 ; 47 M.L.J. 487.When a decree 
was based on independent grounds and the 
adverse finding was not implied in the decree, 
it would not operate as res piduala. 37 M. 
25=21 M L.J 947. But where the decision 
on an issue is necessary but the party 
against whom the finding is made could not 
appeal, as the final decree is m lus favour 
the decision on that issue is res ptdtcala 34 
M.L.J. 431 ; 24 C 900 , 36 L.W 388. Such a 
finding may be appealed against and constitu- 
tes res judicata. 40 I.C /71. The fact that 
a pal ty against whom an issue is found has 
no right of appeal does not affect tlie rule ot 
re^ judicata, 34 M.L J. 431=29 M.L.J 535. 
Ejectment suit— Decree for rent in— Question 
of title need not be decided. 30 Bom L.R. 
1602=1929 B. 32. 

Sec. 11, Expl. VJ.— (.See also notes under 
heading ‘Constructive Res judicata’, The cor- 
rect principle as to constructive res judicata 
IS that if the decree made m the earhei suit 
is such that it would be inconsistent with the 
plea which might and ought to have been 
raised, but not actually raised, it must be 
taken that there has been, for the puipose of 
res judicata, a final decision by necessary 
implication. 157 l.C 381=39 CW.N. 692= 
'61 C.L J. 301. Pre-decree compromise not 
presented to court in previous suit and a 
decree was passed on merits, the compromise 
cannot be pleaded m subsequent suit 39 
P.L R. 29. Expl 4 can be applied only if it 
could be shown that the Court had passed an 
order m the eai her proceedings adverse to 
such party. 158 I C. 891=1935 M. 786 
Also the parties should be liiigating under 
the same title. 156 1 C 543=1935 L. 753 
Expl IV, embodying the rule of constructive 
res judicata to execution proceedings 

as well I L R. 1936 N. 30=165 1 C 948= 
19N.LJ 129=1936 N 123; 163 10671= 
1936 R. 218 As regards application of this 
Explanation, there is no distinction between 
consent decree and decree on contest 37 
P.LR 65=157 1.0 749=1935 L 487 The 
rule will apply even with reference to 
questions of law, eg, the legality of any 
particular act forming the subject of a 
compromise decree 29 S L R 455=164 1 C. 
43=1936 S 99. Omission to raise plea of 
res judicata m earlier stages will not entitle 
paity lo raise it after appellate Court 
remanded the case to be tried on merits. 1936 
O 454. So also as to plea of want of juris- 
diction, see 161 1 C 324=1936 S 34 Where 
a decree is a nullity for want of jurisdiction. 
Expl 4 to S. 11 would not apply, 157 1 C 
90=1935 N 28 Adverse finding against 
successful party cannot operate as res 


judicata. 1935 M W.N, 871=1935 M, 701 
This explanation does not apply to the case 
of an application for restitution under S 
144: 153 1 C 572=1935 A 195 A defendant 
who has applid under 0 9, R. 13, C B. Code, 
for settmg aside a decree on the ground that 
proper service has not been earned out and 
has failed, is barred from agitating the same 
point later on in an appeal from_ that decree 
or in a petition for revision against the order 
passing the decree. The order of the Couit 
will stand m his way. Conversely a defendant 
who has failed in an appeal or revision on 
that point cannot subsequently have recourse 
to proceedings under 0 9, R. 13, C P. Code, 
for decision on it. 160 1 C. 462=1936 Pesh 1 
A Court IS empoweied to entertain an objec- 
tion to attachment under S 60 (1) (< ) at any 
time and decide it on the mculs even though 
it was not raised at a preliminary stage. It 
would not be barred hy piinciple oires 
judicata (1930 N. 11 and 1930 A 727, Foil.) 
1935 L 942. So also where it was raised 
but not decided 38 P L R. 691=1936 L. 930 
A holder of two separate moi tgages is not 
prevented from suing separately on each of 
such mortgages eithci by 0. 2, K 1 or by S. 
11 The two separate mortgages give use to 
two independent causes of action I hence 0 2, 
R 1, does not bar the second suit, (1921 C 
321 , 20 A 322 (F B ) ; 1924 P 77, Foil . 1915 
B 54, Not Foil) 159 I C. 758=1935 N. 226 
(FB ) , 63 C.L J. 110=1936 C 098 Successive 
suits for redemption would not be barred 
when no final decree had been passed in die 
former suits and the moitgage was extin- 
guished IS P 607=163 l.C, 908=17 P. 
L T 564=1936 P 420 Where in execution 
of a decree the decree-lioldci gets declara- 
tion that only half iiitcre&t in ceitain 
property is liable lo attacliiiient, he cannot 
in execution of another deciee against same 
judgment-debtor claim to attach the whole 
interest in the same property 159 I C 465 
=1935 R. 399 A suit was brought on the 
basis of a mortgage deed impleading therein 
besides the Hindu moitgagor, his sons and 
grandsons also, who are the appellants The 
Couit dismissed the claim against the appel- 
lants and gave the plaintiff a money-decree 
only against the mortgagor. In execution 
plaintiff could not be allowed to attach and 
sell the entire joint family property I93S 
OWN. 1113=158 IC 490 Where in 
a pievious suit decided on an award, the 
entire properly including the house in 
dispute was treated as jointly owned by the 
brothers, and neither befoie the Court noi 
before the arbitrator did the plaintiff set up 
the plea that he was the exclusive owner of 
this house under his father’s will, he is 
barred fiom relying on the will under 
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Expl. IV in a suoseiiuent suit by him 
for a declaration that tne house was his 
exclusive property 157 I. C. 368 (Lah.)- 
Where a person who had a subsequent mort- 
gage over a property had also in addition to 
this redeemed a prior mortgage and a puisne 
mortgagee sued on his mortgage impleading 
the former only as a subsequent mortgagee 
but not as an assignee of the prior mortgagee 
and in execution ot the decree obtuned 
by which it vvas ordered that the claim o* the 
plaintiff puisne mortgagee was to be satisfied 
first, the subsequent mortgagee claimed that 
he was entitled to be paid first his money due 
as assignee of prioi mortgagee Ileld^ that 
the rule of resjudicata did not apply and that 
to make the rule applicable It vvas necessary 
for the plaintiff puisne mortgagee to attack 
his rights as assignee of the prioi mortgage- 
1935 Lah. 218 See also 1936 A. W.R 653=1936 
A L J. 774=165 I C 7=1936 A 578 (F B ) ; 19 
N.LJ290 ButJecl8NL.J 274. Plaintiff who 
was priui mortgagee in his suit for sale failed 
to claim benefit of S 101, T.P. Act. as against 
puisne mortgagee in respect of portions of 
mortgaged property already purchased by 
him It vvas held that he would not be debar- 
led by res judicata from making the claim in 
defence to suit by puisne mortgagee on his 
mortgage 43 L W 478=1936 M 473=70 MX 
J. 505 In a previous suit as regards a claim to 
the Mahantship of an Asthal, the defendant 
had to defend himself against that claim, but 
he vvas not put forward any claim of his own 
to the Mahantship. Hence a later suit by the 
defendant for declaiation of his own title to 
the office of Mahant and for possession of 
the propel ties of the Asthal was not 
barred by res judicata, 62 C L J. 153 
A woman defended a certain suit under 
the plea that she was heir to certain property 
m dispute under the customary law. The suit 
was decided ag.ainst her Subsequently she 
filed a declaratory suit basing her title to 
same property as heir under Mahoraedan 
law Held, her suit was barred by res 
judicata 158 I C. 995=1935 Pesh 150. 
In a pie-emption suit, the minor sons of 
the vendor were impleaded and were repre- 
sented by their step brother as their guardian 
ad litem The pre-emptor paid the amount 
and gut possession , subsequently the minor 
sued to set aside the sale by his father as not 
being valid. It was contended that this plea 
ought to have been raised in the pre-emption 
suit and as smh the doctrine of constructive 
res judicata applied This contention was 
held not tenable 159 1.C 693=1935L 489 A 
suit against two defendants was decreed as 
against defendant 2 and plaintiff was asked 
to pay costs of defendant 1 In an appeal by 
the plaintiff against costs, defendant 2 was 
impleaded but he made no contest and he was 
asked to pay costs of deiendant 1. Subse- 
quently defend int 2 filed an appeal against 
the mun decree passed against him It was 
contended bv the plaintiff that the points in. 
dispute in the appeal ought to have been 
raised in the appeal as to costs by plaintiff 
1-43 


and hence this appeal was barred by res 
judicata. Held, that these points were not 
such as ought to have been raised (though 
they might have been raised) in the appeal 
by the plaintiff and that the present appeal 
was not barred by the constructive rule of 
res judicata 1935 L 825- 
Constructive Res JuDiCAi A— IF.— 
As to the application of the principal of con- 
structive res judicata, see 49 All 5^2 , 59 Cal. 
636 ; 50 M.L J. 1 (P.C) ; 1929 A 400 , I07 l.C 
110; 1930 M 5 <9 ; 1930 L 487 ; 1930 C. 588 , 15 
L. 869=1934 L 316. There is no difference 
in this matter between consent decree and 
decree passed Hi I'ffiiw. 29 S L K 455= 
164 LC 43=1936 S 99. As to applicability 
of doctrine to land acquisition proceedings, 
see 160 l.C. 1010=1936 Pesh 29 The rej t c- 
tion of a plea as having been raised too late 
operates as res judicata. 91 I C 683=1920 
Cal 511 Question of juiisdiction wrongly 
decided in previous suit, no objection being 
raised— Decision operates as res judicata 26 
BomL.R. 879=98 1 C. 341=1926 11 481. 
Omission by judgment-debtor to challenge 
liability where it does not affect decree-hold- 
er’s position creates no estoppel 71 [ C 772. 
It is not only necessary that the matter might 
have been a ground of attack or defence but 
also It ought to have been so nude. 60 I C. 
393, 2 Pat. T- T 285 , 1 A L J. 498. 1930 R. 
197, 1930 M 539, 146 IC 395=34 I’ L R. 
925=1933 L 279, 37 P L.R 65 A person 
IS not bound to sue on an alternati ve cause 
of action and failure to sue in the former 
suit does not bai a subsequent suit 103 l.C 
888=1927N.322,1929 L 872 (2). But sec 
1931 M 268 Plea which might hurt need 
not necessarily be raised in prior suit— No 
bar, 8 Lu. 602. The question whether any 
matter ought to h.ive been iii.iJc a giound ot 
attack or defence m a formti suit depends 
upon the particular facts of each case. 20 C 
79=19 r.A. 234 (P C ) , 60 C 1158=37 C W. 
N. 1001=1933 C 900. The plea sought to 
be raised m the second suit mu-,t also be 
diiectly relevant to the issue m the first suit, 
1925 M 226=1924 M.W N 665. also 46 I. 
C 929,40CL'J 507 In a pre-emption suit, 
the pre-emptor, IS not bound to set up his own 
title in that alternative 96 J.C 7l=192b 0. 
545. A suit for recovery of possession of 
immovable properly need not be re.sisted on 
the ground of right of mainicnancc. M3 J. 
C 657=1933 Pesh 61 Decree on mortgage 
—Subsequent suit by heirs questioning ihe 
right of mortgagor to alienate, not barrud. 
4 P 510 The Explanation in authorising a 
fiction that the matter contemplated by it 
was in issue, implies necessarily the further 
fiction that it was adjudicated upon 8 M.L T. 
28,26 M 760; 117 I C 805 The matter 
would be deemed to have been decided 
against the party omitting to allege it 2 A. 
100; 25 B 189 But see 2 C. ih. See also 35 C. 
975 Where the correctness of the previous 
decision has been doubted. Wherein an inter- 
pleader suit as among several widows of 
the last male holder the factum or validity 
of the adoption of a son by one of the widows 
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was rot cliaHeo3C<i. the quesh n must te 
heard to have been raised and decided, 

0. 155 = 108 1 C 817. It IS only where the 
subject'inattei of the two suits is the same 
that the inattei can be said to have been 
heard and decided. 24 C. 711 Such a ques- 
ton cannot be treated as res judicaia unless 
lliere is a judicial determination expressed 
or implied on the matter not put directly in 

issue, 28C.17;1R 363. Validity of the 
will as a whole in dispute in earlier suit- 
Specific plea against the provision for ‘elec- 
tion' under certain conditions contained m 
the plea was not necessary for the decision 
of the suit— Question about the ‘election' in 
later suit not barred by res judicata 10 L 
389 ; 30 Bom L R. 562=113 I C 298 Where 
plaintiff claims title to certain pioperly. he 
oueht to out forward all means of attack m 
his armoury. 72 1.C 14; 20 C. 79=19 1 A 234 
(P.C '> • 25 B. 189. Sec also 37 1.C. 119 ; 20 

1. C 890. 26 645,3 B 537. But 

see 1931 B. 187. Former suit for rectification 
of sale-deed and for possession of property 
wrongly shown as exempted from sale— Sub- 
sequent suit for possession of porperty shown 
as sold in the sale deed— No bar of res judi- 
cata as causes of action are distinct. 167 I.C 
414=1937 O.W N. 252. Where a suit by the 
widow of the last male-holder against the pur- 
chasers in execution sale on the ground that 
the properties had been gifted to her by her 
husband was dismissed, she cannot in a sub- 
sequent suit by the daughter of the last male 
holder in which she was added as a party, 
claim a right to share in the properties 
as the new claim ought to have been 
made a ground of attack in the former suit 
Itself. 67 M.LJ. 709=152 I.C. 1049, Suit 
by adopted son to set aside alienations— 
Decree in respect of one item against one 
defendant— Failure to include all reliefs- 
Subsequent suit in respect of same item 
against the other defendants— Barred by 
S. 11, Expl. IV, 0. 2, Rr, 1 and 2. 32 Bom. 
L.R. 1473 Where the pi lor suit failed on 
account of omission to plead a family cus- 
tom, a subsequent suit based on such custom 
is barred 47 A. 158 Where the right to 
recover possession would accrue only on the 
sale being set aside the plaintiff suing for 
cancellation of the sale need not pray for 
possession and a fresh suit for the latter 
relief will not be barred by S 11 or 0 2, 
R 2. 57 B. 456=35 Bom L.R 630=1933 B. 398 
Where the plaintiff had on a former occasion 
sued for a certain relief on the strength of 
one title, he cannot afterwards claim the 
same relief on the ground of another title of 
which on the former occasion he might have 
availed himself 24C. 83;31 M 385; 2 C. 
252; 49 M L J 701 ; 25 A L J. 1035 But see 58 
B. 119 cited under “lttic\iing under the 
SAME title". It is not necessary to put 
forward a claim and also an inconsistent 
claim m the alternative in the same 
suit 24M.L.T.418, 29 A, 331=34 I A. 72 
(P.C.); 52 IC. 813, 1919 M.WN 287, 72 
I.C 14=1923 R. 122, 35 B. 507; 47 A. 


561 , 107 I.C. 110. A subsequent suit based on 
a claim of litk, which the plaintiff, owing to 
want of knowledge of it could not put lorth 
as agiound of attack in a piiorsuit, is not 
baned under Expl IV. 3/ 1 C. 119, 10 I.C. 
991. Where a suit for money on the basis of a 
contract f oi supply of boats at an agreed rate, 

IS decided against the plaintiff, he cannot 
bring a subsequent suit to lecover the same 
money as compensation for services lender- 
ed. 15 I C 374. Sub-mortgagee— Suit by, as 
assignee of mortgage dismissed— Subse- 
quent suit as sub-mortgagee— Bai red. 116 
I C. 738=1929 A. 400 But sec 1930 A.LJ, 
1572 , 35 L W. 429. Suit to enfoice charge— 
Claim in plaint for personal remedy also— 
Grant of decree for sale— No decision on 
question of personal remedy— Subsequent 
claim for such relief not res judtcala 1935 
A.W.K 344=1935 A.LJ. 279. A suit by a 
Hindu son to avoid a sale in execution of a 
decree against his father on the ground that 
the sale was tamted with immorality, is bar- 
red by a similar previous suit on the giound 
that the property was joint family property. 
65 I.C 511=1923 A. 231 See aim 46 M. 135 
Where a plaintiff sued to eject a trespasser 
basing his claim on an ancestral right and 
failed therein, he could not bring another 
suit against the same defendant claiming to 
be the heii of a certain person 34 I.C 456= 
(1916) 1 M W N 286; 11 Beng L R. 158 (P, 
C) ; 31 M. 38S. But see 58 B. 119cited vtfra. 
Omission to plead available giound of de- 
fence would bar the defendant from raising 
the same plea again m a subsequent suit 
72 I.C 91=1924 L. 83, 1933 P 526; 1933 
MW.N.1289;24TC 212; 31 C 79; 20 A 
81, 7 B. 272, 59 MIJ 262=52 A. 272 
(P.C); 1930 A.L.J. 001, 1930 A.LJ 

1569; 1521 C 426=11 OW.N. 1308 (Omis- 
sion to plead right to trees in a suit for pos- 
session treating the defendant as a trespas- 
ser) Prior suit on mutual account — parte 
decree— Subsequent suit by the defendant in 
earlier suit for sum of money due for the 
same period— Barred by constructive res 
judicata 1927 A 799 (1)=25 A.LJ 711. 
Where a prior suit for possession is decreed 
on the basis of a gift, a subsequent suit ques- 
tioning the title of the donoi to make a gift 
is barred 1 Luck. 78. A per.son brought in 
to defend bis rights in respect of one pro- 
perty in a suit, ought to set up his rights, if 
any, to the other properties in the suit as well 
1917 MW.N 336=38 1 C 184. A defendant 
in a suit is under no obligation to 
avail himself of the right to claim a 
set off 28 MLJ. 513, 49 MLJ 14; or 
counter-claim, see 24 L. W. 282=97 
I.C. 488=1926 M 1020. Where in a 
simple suit for rent the tenant puts forward a 
plea of dispossession and allows a decree to 
be passed for the entire rent it cannot beheld 
that he was bound to take a plea as to dis- 
possession of part of the holding so as to bar 
the plea being raised in a later suit for rent 
for a subsequent term. 146 I C 878=57 
CL J. 306=1933 C. 793 Where a suit for pos 
session of property based on a lease alleged* 
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to have expired is dismissed on the ground 
that the lease is not proved, a subsequent suit 
for possession based on ownership is not bar 
red by res judfcata. 22 M 323 , 23 M 629; 9 
M. 2S1. See also23LVJ 58=92 1 C 245= 
1926 M. 849 , 63 I.C_ 717=3 L.LJ. 215. 
Where a suit for possession of certain pro- 
perty by the plaintiff treating the defendant 
as his tenant, is dismissed on the finding that 
the relationship of landlord and tenant did 
not subsist, a second suit by the plaintiff 
alleging that he was a reversioner entitled to 
the properties, is not barred by res ]udtcata 
1919 M \\ N 287 . 1927 0 341 . 1926 M. 234. 
So also where A sues B for redemption of an 
alleged mortgage but fails to prove the mort- 
gage and the suit is dismissed, he can sue 
again as owner. 35 B 507 Separate suits for 
possession and mesne profits against same 
defendants are maintainable though the claim 
for mesne profits might have been joined in 
the preiions suit 26 Bom L R. 288=80 I C. 
259 .S-ff alsu 25 A LJ 425 ; 6 R. 691 ; 1929 R 
55 , 1929 C. S66 So also where the first suit 
for declaration of title to property purchased 
by plaintiff and subsequently pre-empted by 
another person was dismissed, a subsequent 
suit for refund or purchase-money is not 
barred. 1933 L 1017=147 I C. 651. Where 
one suit for partition of some of the joint 
family properties was brought and disposed 
of, another suit for partition of the remain- 
ing properties is barred 44 M L J 652. But 
see 31 Bom L.R 640=1929 B 323 , 32 r.W.N 
1023=1928 0 459 The plea oires judteata 
cannot be raised to bar a suit for pai tition of 
certain property which had been by mistake 
omitted to be included in the foimer suit for 
partition. 149 1.C 244=11 O.W N. 528=1934 
0 293 relying on 1921 B. 323 First suit as 
kittma adopted jum— S econd suit as apatitha 
son barred 5 R. 565, First suit barred on 
exclusive title— Joint possession with certain 
relatives oidered - Second suit on the ground 
that those relations had already released 
their rights barred, 1927 M. 120=99 1 C 525. 
Widow impleaded as legal representative in 
mortgage suit— Widow’s individual lights 
not raised— Subsequent suit for declaration 
of widow’s rights barred. But see 112 I.C 
266=1928 0. 411; 5 Bur.LJ 114=1926 R. 
191. Prior suit for specific land based on 
exclusive title— Subsequent suit for partition 
and possession of share— Not barred. 24 
LW. 453=1926 M 1128 Ejectment suit— 
Dismissal of— Redemption— Subsequent suit 
for— Not barred by res jndtcata 120 I.C. 
420=1929 L 833 

Principle OF CoNSTsucTivE Res Judicata 
APPLIES TO SUITS ON MORTGAGES.— In a mort- 
gage suit, all claims relating to the mortgage 
right up to the end of the proceedings, must 
be determined and a defendant who omits to 
put forward a counter-claim cannot bring a 
subsequent suit for recovery thereof 12 L W. 
173 , 26 B 661 In a suit for redemption of 
usufructuary mortgage, must be included 
the entire accounts between the parties in 
relation to the mortgage , the claim of the 


mortgagor for overpayments to the mort- 
gagee or excess profits received by the 
latter must also be included, and if they are 
not included, a subsequent suit in respect of 
such claims would be barred by reason of 
S. 11, Expl IV and 0 2, R. 2. C. P. Code. 162 
I.C 709=40 CW.N. 627=1936 C 200. The 

mortgagor obtaining possession m a redemp- 
tion suit by him cannot subsequently sue for 
profits realised by the mortgagee for a period 
prior to the date of delivery of possession 30' 
A 36. Where mortgagee has failed in a suit 
for redemption to obtain an order for sale 
of a mortgaged property on failure of pay- 
ment by the mortgagor of the mortgage 
amount within the time fixed for payment, 
he cannot afterwards bring a separate suit 
for sale upon his mortgage 13 B, 567 See 
also 7 L 40. (As to res judicata in suns for 
EEDEMP iJON, see under a separate heading.) 
therein a suit by a prior mortgagee the 
pusine mortgagee is also impleaded as a party 
and a decree is passed directing the sale of 
the property, the persons claiming under the 
parties to a previously puisne mortgagee is. 
not debarred from enforcing his mortgage 
in a subsequent suit 41 M 9U=3S M L.J (^9 
See also 1 Lurk 25. A prior mortgagee who 
IS impleaded in a suit on a subsequent mort- 
gage, but whose mortgage is not impugned 
has a paramount title outside the controversy 
of the suit and is not bound to set up his 
mortgage as a defence 47 C 662=38 M.L J 
424 CPC), 35 A. Ill ; 18 C W N.1013 . 58 
IC. 33, 1930 A. 163:36 CWN 1138, 144 
I C 716=1933 N 190 But where it is sought 
to displace his prior title and to postpone it to 
the title of the plaintiff, it is the duty of the 
prior mortgagee to prove his title and if he 
fails to do so, the decision in the suit viH 
operate as w;«dica/fl against him 2P 435= 

4 PatLT 1(8 Where in Con sequence of 
the failure of the prior mortgagee to claim 
priority under his mortgage, a decree 
for sale follows, in pursuance of which the 
properties are sold, he could not thereafter 
enforce the claim under his prior morteaffe 
39 C 527 . 34 A. 599=19 C W N 947 , 4 LuS' 
25=115 I.C. 833=1929 0, 463. Bui lOJ-; 
234. Where the issue in respect of prior 
mortgage was struck off on the prior 
mortgagee not desiring to press for an- 
enquiry in respect of his mortgage his 
claims are not barred by res jiidiiata 
110 I Z 79=5 0. W. N 210=1929 0 ^ 
Where in a suit on a mortgage executed bv 
two brothel s, a third brother also was im- 
pleaded as a pro jonna defendant, and there 
was no assessment in the plaint that the 
mortgage had been in respect of the share 
of the third brother as well, the question 
that this share was not liable to the mort- 
gage would have been a question of title 
paramount outside the scope of the suit and 
his |ions are not precluded by the rule of res 
;«fltrato from bringing another suit after his 
death, that the previous decree is not bi'ndme 
so far as it related tn their share. 150 T r 
529=58 C.L J. 294=1934 C. 384 See a^ofii 
C 294=150 I.C. 321=38 CWN 4^9^ 
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Notes., proceedings are also not in any way bound 

C.552. (Where the prior mortgagee who by the Hecihion in the prior proceedings. S9 

had purchased the property m execution of CL J. 320=1934 C. 788 aho 18 R.D. 3J9. 

his decree was impleaded in a suit by a Appeal by several parties— Death of one 

sub-eiiiteiiL mortgage; Suit to redeem pending appeal— Legal representative not 

invalid mortgage dismissed — Suit for re- brought on record — Common decision — 
deeming a dilferent mortgage not barred. Binding nature ot on legal lepresenlative 53 
1930 M 264. Suit for jcdemption— Sub- M.L.J. 22o=103 _IC. 618 Where in a 

mortgagee made a party— Decision of his previous appeal in which the issue was 

rights m his ab-^ence— No res judicata. 6 decided the plaintiff and the defendant were 

OWN 851=1929 □ 4i5. If being a party ananged on the same side as respondents, it 
to a suit on a mortgage prior to his own, he was, held, that the deciuion was res indicata 

omits to claim Ins right to redeem such prior in a subsequent suit ISl I C 70=1934 P, 

mortgage, he cannot afterwards sue for that 270. A decision arrived at in a prior suit is 
purpose on the mortgage he lia^, omitted lo aoira judicata against a person who was 
pie id 24 A 429 (P.C.; Sec also 21^ A. 110 merely a nominal defendant m the previous 

(F B.) : 26 M. 77o A subsequent mortgagee suit 35 I C 543; 12 C SSO, 25 B 5'<9, 27 A. 

claiming title a? ownei of a portion nia ,59. Rc^ judicata operates against a person 

prior mortgage suit mav set up his title m a who took an active part m the litigation m 

separate suit as the question cannot be raised contesting the claim of the plaintiff notwith- 
in the former suit. 16 -V L J. 639=40 A. 584. standing the fact that he was described as a 
On this point, see also 52 M L.J 52. Redemp- pro fonm defendant 21 C L.J 157=27 1 C 

tion suit by pait ow.icr or equity of redemp- 954=19 C W N. 1280 (14 B 176; 14 B. 40S, 

tion— Omission to pray foi possession of Dist):8SI.C 953=1925 C. 985. IjutJce40 

other moitgagc Items does not bar suitfor CWN, 1205=165 I C. 662 As totheappli- 
contnbut'on 27 A.LJ. 1162=1929 A. 096. cation of the principle to pro forma defen- 
Mortgage suit— Defendant impleaded as dants, see 23 I.C 381, 45 IC 318. A 

K minteiested in equity of redemption— pro fonm defendant m a suit would be as 
as to paramount title can be raisedin much bound by the decision theieinasany 
later suit. 1929 C 672 But 58 C 1222. other defendant 1917 M,W N 33()=38 1 C 
Usufructuary mortgagee purchasing entire 184,44f.C 546. Butjcc39 B 29 But where 
property from one ot the heirs— Omitting to mthe former suit, no relief was claimed 

plead the mortgage in defence to a suit for against the pro forma defendants and the 

possession of their shares by other heirs— Is nature of the two suits is wholly dissimilar 
debarred fiom suing on his mortgage, if he and the cause of action arose only in conse- 
fails in former suit SO A 306=1928 A. 714. quenceof the decision m the first suit, the 
Suir ON VIuRTGAGB— Preliminary and final second suit is not barred. 14 L 380=141 1, 
decrees passed without any objection by C 435=1933 L, 109 See aho 40 CWN. 
mortgagors— Sale of properties —Suit by 1208=64 C L.J 3 , 1935 L. 942 ; 62 C 642=39 
mortgagors for declaration that prelum- CW.N 938=61 C L J. 193 ; 40 W N. 1205= 
nary and final decree-s were void foi want of 165 I.C 662 A party unnecessarily implead- 
junsdictioti, dismi’Sed — Application for ediiithe previous suit is not bound by a 
personal decree against mortgagors— Ques- decree therein 44 A 428 See also 5 O.W. 
tioa a-, to j urisdiction. Held, that the effect N. 510 .See also 1935 N. 61. Where a suit 
of the dismissal of the raortgagoi's suit was for declaration of title to an office is 
that the question of jurisdiction became r<?r dismissed, a subsequent suit against another 
judicata between the parties. 14 R. 94=161 party for recovery of money alleged to be 
I.C 989=1936 R. 87 (S B ) due to the person entitled to the office is not 

“Same Parties, etc.“— A judgment not h&i retd hy res judicata 44 M. 778=41 M L.J, 
inter partes or in rem is not res judicata in 223. A decree for partition in a suit instituted 
a subsequent suit though it may be received by one member of a joint family impleading 
as evidence. 8P 122. Seealw 1934 0 449; the otheis as parties is re r jHdiciito between 
1935AW.R. 95; 18 RD, 700, 11 O.W.N. all the shaiers who are parties to the suit. 27 

1608. The matter decided in a previous suit M.L.J. 76=24 I.C 294. As to re r judicata in 

IS res judicata only as against those who had the case of minors, ice 1935 L, 44. The bar 

been parties to t e previous suit. 33 A. 493; of res judicata cannot be evaded by addition 

26 C 428, 54 C 77\)=53 MLJ 123 (P C). of unnecessary and non-conte«ting parties in 

Person paity to suit but oimtied in formal the subsequent suit 1929 A. 500 Decision 

order by oversight is affected, S7 I.A 24= in a prior suit between B ami A that certain 

1930 P.C. 22=58 M.L J 171 (P.C). Where wakf is void is w ju'ficatfl m later suit by 5 

some of the defendants in a previous suit do against A and C for declaration that the pro- 

not appearand are exempted from plaintiff’s perty was wakf. 1928 L 888=113 I C 120 A 

claim the deci'iion in it does not opeiateas decision against a mortgagor is not binding 

res judicata. 1 Af.J 363, 12 C 580. _S 11 on a mortgagee whose title under the mort- 

does not apply when the plaintiffs m the gage arose pr-or to the suit against raort- 

later suit were not parties to the pievious gagor. 40 B 679, 10 P. 234, 140 I.C 796 See 

suit, and only the defendants were parties, also ISO T C 868=1934 A T, J 597 ; 140 1 C 

The decision in the prior suit does not there- 796=1933 L 66; 41 L.W. 600=1935 M.W.N. 

fore operate asm miicaifl, and the defen- 506=1935 M. 414 The same rule holds good 

dants who were parties to the previous inthecaseof purchaser, lessee or donee also. 
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Explanation F/.— Where persons litigate bona fide in respect of a public 
right or of a private right claimed in common for themselves and olheis, all 
persons interested in such right shall, for the purposes of this section, be 
deemed to claim under the persons so litigating. 


Notes. 

See 19.13 L 66; 35 B. 297. A lessoi cannot be 
considered as a pai ty claiming under his own 
lessee and the dismissal of the latter’s suit 
for eieciment does not bar the present suit 
for ejectment by the lessor 1S2? B 270; 
3935 0 W .N. 674=155 I C 1087=1935 0. 394. 
So also in the case of creditor and debtor. 
305 1. C 647=32 CW N. 248. As to whether 
attaching decree-holder and auction-pur- 
chaser are representatives of judgment- 
debtor, jee 1935 A.LJ. 1001=156 I C. 387= 

1935 A. 888 ; 1936 A L.J 295=163 1 C 239= 

1936 A 722 In a suit undei 0 21, R 63, the 
decree-holder claims under his judgment- 
debtor within S 11, and a decision in previ- 
ous litigation between the claimant and the 
judgment-debtor recognising the latter's title 
to the property, IS res nidxcata jn a subse- 
quent suit bj the claimant under 0 21, R 63, 
impleading the attaching decree-holder and 
judgment-debtor as parties 151 1 C 41 =1934 
R 206 An auction-puicha.ser is a represen- 
tative of the judgment-debtor for the pur- 
pose of S 11, C P. Code, though he may not 
he one under S 47, C P Code. 141 I C 
448=1933 L 171. A pre-emptor only stands 
in the shoes of the original vendees, a deci- 
sion in whose favour operate as res judtcata 
in a subsequent suit by the vendor for setting 
aside the sale 143 1C 883=1933 L 529. 
Party who is privy to a decree is bound by 
the decree whether he has notice theieof or 
not 1929 R 183 Decision against a rever- 
sioner IS not res mdiraia against another 
43 A 558 As to how far. the decision in a 
suit by one reversioner for a declaration 
that an adoption or alienation by a Hindu 
widow IS iniahd, IS binding on other rever- 
sioners, see 29 M 390 (F B ) ; 27 H 588 , 27 
ALJ 741=121 I C 387 The dismissal of 
a suit bj a Hindu father to set aside an 
alienation of a joint family properties or the 
ground of undue influence and fraud is no 
bar to a suit by the sons to set aside the 
alienation on ihe grc i nd, if at it is not for a 
binding family purpose 35 M L.J. ■^51 See 
aUo34LW. 598=1931 M 559, 1933 N. 44 
(_2) . When both parties to a subsequent litiga- 
tion claim through the same part in the prior 
suit, there is no bar of tes judtcaia. 78 1 C. 
65 , 30 C. 556 , 55 M. 40 A decree for eject- 
ment by the landlord against one of teveral 
joint tenants of a holding does not bind the 
other tenants 16 IC 698=24 ML J /9 
Decision in a suit, in substance on behalf of 
a trust though in form between private 
parties is w jiidiraia between the trust and 
the de^fendants therein. 116 1 C. 142=1929 
M 687 Decision between the insolvent and 
creditor that the debt is time barred is not 
res mdicaia between the insolvent and the 
surety, when the latter was no party to the 
prior proceedings 1932 A 610. Suit on 
mortgage by five brothers. Plea by another 


brother that the mortgage amount belonged 
to others on record Finding that amount 
belonged to joint family IS not res jiiduata 

55 M.483 Land acquisition proceedings with 
Collector as parly Subsequent suit by 
Secretary of State. No har of res jxidicatci 

56 B. 501 Where a Municipality has been 
delegated by Government with an authority 
to manage cenain tanks, a decision in a 
former suit against the Municipality cannot 
bind the Government as the Municipality 
were not the owner of the tanks; and the 
Government cannot be said to claim undei 
the same title as the Municipality noi the 
Municipality were litigating under the same 
title 193SN61(2), 

Sec H.Expl VL-SeeZm. 4S7(FE.); 
13 C 352, 33 A. 493 For cases where the ex- 
planation cannot appy, 30 M, 185, 33 A 
493. As to the applicability of the explana- 
tion, 14 L 442=143 l.C, 90=1933 L 325; 
52M.L.J 641. Explanation VI applies to those 
suits only which are instituted in a lepusen- 
tative capacity 157 1 C. H C6=1935 L 537. 
Where the parties are diffeicnt in two 
suits, the findings in the previous suit cannot 
be tes ludicaia in the subv^^equent suit unless 
it is shown that the plaintiffs in the .sub'«c- 
quent suit are claiming under the plaintifl.s in 
the previous suit and the plaintifts in the 
previous suit had claimed the right in com- 
mon for themselves and for the plaintiffs in 
the subsequent suit 1935 L 391. The cxpies- 
sion “prnate right clamicd lu cotiiHui'id’ iri 
Explanation VI, extends also to village 
communal lights 31 M L f 26 , 0 C 49 I'.iit 
see contra 5211 hj 641, 1937 L 70 To 
attract ihe operation of Expl Vl,lhc frimcr 
suit need not have been instituted with leave 
of Court 31 M L.J 26 , 54 M 1. J 8 (F.L ) . 
but 43 M 427= 38 M L 1 493 . 49 1 C. 
796, 8 M 496 Where the litigatioins boiut 
jide and the non-compliai.ee with the condi- 
tions of 0. 1, R 8 has been inadvertent 
and no injury has been cau>-ed the prior 
decision may come within the explanation 
but the onus is on tha party relying on the 
plea to prove the exception. f/cM, on the facts 
that the non-compliance with ihe conditions 
of O 1, R. 8, rendered the pi lor adjudication 
of no effect against non-parties and that the 
doctrine of If .1 /Mdicoffa was incapable CO T 
A.278=56 M 657=1933 J' C. 183=65 M.L. 
J 87 (P C ) ; 103 I C 817=1936 1 90S. There 
IS no bar if the prior suit is compromised. 
55 T.A 96= 54 M L J 609=55 C. 519=1928 P. 
C. 16(PC) Or withdrawn 14 L R. 64 (Rev.) 
=17 RD 60. Decree against Municipality 
in respect of Government, land transfer red 
in trust and vested in it under S 74, Punjab 
Municipal Act, 1884, operates as res tudicata 
in subsequent suit by Government. 1936 L, 
Prior suit by joint family manager act- 
ing on behalf of minor members*- Decree 
therein bind members. See 54 I A. 122= 
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51 B 450=52 A[L.j.4/J(PQ; 89 rC 120 
=1926 A 201. Where the father omitted 
to take pan m the previous suit, and declined 
to redeem doing thereby a great injury to 
the family pi opcrty, the right of the sou to 
bring a suit for redemption is not barred 
144 IC. 521=1933 N.44. Where the effect 
of a compromise entered into by a karta of 
a family is to the advantage of the family 
and major members have assented to it either 
expressly or impliedly these majors should 
not be allowed to litigate the same point 
again 1934 P 617 (1). A decree obtained 
by a trustee on behalf of the trust is binding 
also on all persons interested in the trust 46 
A. 657. A suit for setting the amount of 
Kattubadi from an Agraliaram is oncm 
which all the agraharamdars are necessarily 
interested and the decision is binding on all 
agraharamdars. 43 M 427=38 M L T 493. 
Where a suit instituted bona fide m respect 
of a public right claimed in common was dis- 
missed, a subsequent suit by two others in 
respect of the same right is barred 36 A 424 
Where a collateral files a suit foi a declara- 
tion of title and for possession claiming the 
whole property for himself thereby exclud- 
ing the title of any other collateial, it can- 
not be said that he must be deemed to have 
been litigating on behalf of any othei rever- 
sioner or collateral. The decision in that suit 
does not operate as res fudnata, but it is of 
great evidentiary value 1933 L SOS 
Where a suit by a reversioner brought m a 
repiesenlative capacity that an alienation 
made hy a Hindu widow in possession is 
without legal tecesstly is decided after a 
fair contest in the absence of fraud and collu- 
sion the decree will be binding on the whole 
body of the reversioners 44 A. 19 See also 
103 1.C. 454=28 Punj L R 369. 145 1 C 352 
=1933 0. 322 But jcc 95 I C. 178=1926 
A. 573, which holds that one reversioner does 
not represent the whole reversionary body, 
and so a finding against one does not bind 
another. 51 1 A. 381, Ref Where in a pre- 
vious suit against the adoptive mother, a deci- 
sion is given that she possessed no authority 
to adopt, it IS binding on the adopted son, 
though he may have been adopted by her 
subsequent to the decision and could have 
previous litigation 108 

I.C. 817 (855) 

Repbessntative Suit— As to what is a 
representative suit and how to decide whe- 
ther it is one or not, see 54 M L J. 587=109 
I C. 199 A judgment benamidar operates as 
wjndicflffl against the real owner 15 If 
267, 4 A.LJ.689,18A 69; 22 B. 679 A 
decree against a shebait as i epresenlmq the 
idolh binding on his successor in theabsence 
of fraud or collusion 42 C 440 See also 1935 
AW.R. 95=157 1 C 1092=1935 A. 255. Also 
decrees against holders of similar offices as 
trusteei, karmm, etc, 11 M 191 ; 12 M 235 
9 B 198; 29B 96; 39 C 887; 1935 A 255 
So also a decision against a Karnavan of a 
Tarwad h res judicata against the junior 
members of the Tarwad. 44 M.LJ 443- 


17 M 214; 30 M. 215 See also in the case of 
a father and son in a joint Hindu family. 1929 
M.WN 776=120 IC 375, 7 P 840- S 
B. 444; 1929 A 775=52 A. 71. ObjectiS 
by Hindu father in execution dismissed for 
default— Son's suit not barred. 1930 A 727= 
127 I.C. 447 Dismissal of a suit brought by 
the managing member of joint family is a bar 
to a subsequent suit by a junior member who 
had been a pro forma defendant m the former 
suit, m respect of the same property and on 
the same cause of action 42 A 359 See also 
34 L W 598 . 1933 N 44 (2) An action by 
or on behalf of a family may result in res 
]iidicata as against absent or future mem- 
bers of the family, only when the action was 
so constituted according to the local rules of 
piocedure or by a representative order or m 
some other way that all such members can be 
legarded as represented before the Court. 44 
L W 73=162 I.C 461=1936 P C. 147 (P C ). 
A creditor is bound by an adjudication 
against his debtor on his title to property m 
the absence of fraud, collusion, etc 38 A[,L. 

266 But not so a debtor by dismissal of the 
creditor's suit under 0 21, K. 63 55 C 448. 
Decision against Official Liquidator in the 
winding up is conclusive on all parties repre- 
sented by him 43 M. 5S0=32MLJ 444 A 
decree fairly and properly obtained against a 
Hindu widow limited owners in the absence 
of fiaud or collusion, is binding on the rever- 
sionary heir 40 A. 593 ; 36 M.L.J 597 , 43 B. 
249,49 0 45. 1929 L .586 , 27 ALJ 518= 
119 1 C 440, 108 1 C 817, The principle does 
not apply to compromise or an award decree. 
45 C. 590 : 34 M L.J 298= 43 B. 249 (365) ; 38 
C 369 , 29 A. 239. Where the compromise is 
due to collusion on the part of the widow a 
suit by the reversioner is not barred 21 I.C. 
605=11 ALJ. 574. Where an alienee, from a 
widow of the last owner.gets a declaration of 
the validity of Ins alienation against the 
mother who is the next reversioner, the deci- 
sion is binding on the male reversions s. 34 
M.LJ 319. Adjudication about title sub- 
sequent to deriving title from B does not 
bind A as ra ludtrata 110 I.C. 548=1928 M. 
635. In order that the decision obtained 
against a Hindu widow might operate as res 
jiidicala, the widow must represent the estate 
so that there is trial of the rights of the re- 
versioners and a decree fairly and properly 
obtained. 14 P. 518=155 IC 213=16 
Pat L T. 713. The mere fact that 
the widow has been impleaded as 
a party in a suit by rival claimants to 
the property is not sufficient to confer on her 
the representative capacity so as to bar a 
fresh claim by reversioners. 144 I C 442= 
3SBom.L.R 118=1933 B, 126. A Hindu 
widow cannot be deemed to represent her 
husband's estate so as to bind the reversion- 
ary heirs of her husband in relation to any- 
thing which she may have done herself to 
the prejudice of these reversionary heirs. 23 
I.C. 761 But the decision m a suit by a 
widow or a limited owner, in respect of and 
for the protection of her own rights in 
certain orooertv har« a cnhqpniK-Tit' suit bv 
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Notes. 

le^ersioners in respect of that property even 
though such a suit may not be of a represen- 
tative character (42 LA 125 and 1924 P C 
247, Foil ) ^ 1936 A 422 A decree given 
agamst a Hindu widow on a ground personal 
to herself and on her admission in the prior 
litigation IS not binding on the reversioner. 
21 Bom L R. 837=43 B 869 In a litigation 
which is personal to a widow, the widow 
does not represent the estate fully so as to 
hind leversioners 42B. 69. As to when a 
litigation can be said personal to the widow, 
rer 73 I C 284=18 L W. 491 Successor of 
shebait when bound by decree against pre- 
decessor m shebaitship barred. 42 C 244= 
27 M.L.J 100 (PC). Under Hahomedan 
Law one heii does not represent his co-heirs, 
and so decree against one heit does not bind 
the rest 11 0 W N, 1608=153 1 C 42=1935 
OWN 62. A decision against a ilunici- 
pality operates against the chairman suing 
subsequently for the same relief 36 L W 664 
Decrfes AGWNST MINORS —S 11 does not 
bar a suit if plaintiffs who were minors were 
npt adequately represented m a prior suit 39 
B 29. See also 6 P. 388 ; 16 Pat L T 484 A 
compromise involving a minor without the 
Court s sanction does not operate as res 
jiiduata 36 B S3, Compromise by minor's 
guardian set aside— No bar to fresh suit on 
the same allegations HOI C. 550 Where 
the guardian ad litem is guilty of negligence, 
the decree will not operate as tesnidicata 
against the minor. S3 IC 412: 27 

M L J 486, 25 MLJ. 379, 19 B 

MLJ 518=1933 
-u c(J6 An omission to rely upon a judg- 
ment in support of a plea of res judicata is 
not such negligence as would get nd of the 
oaroires ludicata 47MLJ 700 Nor an 
omission to produce some evidence which 
existed and which might have been produced 
4 0 VV.N 748=105 1 C 59=1927 0. 354 An 
omission on the part of the guardian to 
produce the document supporting the minor’s 
title to the property in dispute, which it was 
plainly her duty to do, is gross negligence 
and th^e decree in the prior su't would be of 
e^ect and would not opeiate as res 
ludicaia so as to bar a subsequent suit by the 
”Shts 67 M L J 927= 
40 L.W 823 A guardian is not bound to 
contest a suit to which there is no good 
defence 47 M 476=46 M.L J. 291 Where 
guardian is not guilty of fraud nor his 
interests adverse 9 L.W 479=51 1 C 724. 

1 he minority of the defendants at the time 
ot prior decision does not preclude the oper- 
attonof res judicata Agamst them provided 
that someofthe defendants had identical 
intpsts With theirs. [25 A L J 319 (P C ) 
Rel on ] 119 I C. 567=1929 A. 346 Where 
on an alienation by the mmor^s father, a pre- 
emphonsmt is filed and the minoi's step- 
brother on his own behalf and as guardianof 
the minor defends the suit and admits the 
validity of the sale, the minor cannot subse- 
quently reopen the matter and challenge the 
•validity of sale 157 1 C 801=1935 L 44. 


Res Judicata as between Co-defendants. 
—The doctrine should be applied to co- 
defendants with great caution. 25 CL.J. 322 
=21 C W N. 639 ; SI I.C. 997. To constitute 
res judicata between co-defendants it is 
necessary there should be (1) conflict of 
interest, (2) adjudication should be necessary 
to give appropriate relief to plaintiff and (3) 
the question must have been finally dec’ded 
between the defendants. 164 1 C 468=1930 
R 308, 1S9IC 340=37 PL.R 89=1935 L. 
605 : 33MLJ 740. 17 ALJ 225, 7L.W. 
104; 4 Bur L J 250=1926 K 75 , 97 1 C. 205= 
1926 P.478 , 96 I C 406=1926 S 282, 30 C 
W N 415=94 1 C 235=1926 C 568 ; 1927 A. 
365, 103 I C 701; 1927 :il 50,119 IC 167= 
1929 M. 638, 117 I.C 100, 13 RD.831;6R. 
S75,110IC 596=1928 M 630, 1930 P. 355, 
148 I.C. 441=1934 L 688, ISlI.C 1013=1934 
0 437; 36 Bom L.R. 694=19.34 B. 329; 1935 
L. 102; 37 P.L.R 89, 1936 O.W N. 982 See 
58 I A 158=53 A 103 (P.C), 01 MLJ 415 
(P.C.) . 59 C 636, 59 LA 247=10 R. 322 (P. 
C.) , 55 M 601 ; 1933 A. 206, 1933 R. 255; 14 
L.R. 496 (Rev )=17 R D 655. Where m a 
suit by the mortgagee the question as to 
whether there was a partition between the 
two defendants in that suit was specifically 
raised and decided and it was not necessary 
for the adjudication of the claim of the 
mortgagee Held, that the decision did not 
operate as rer;iidif«to in a subsequent suit 
between the defendants 157 I C. 1047=1935 
M W N. 801=1935 M. 649 Where an ad- 
judication between the defendants i« jircrt- 
sary to (jive the appropriate relief to the 
plaintiff, the adjudication will be ra ludicata 
as between the defendants, if there is a con- 
flict of interest'! among’^t them, and a judg 
ment defining the real rights and oliligalions 
of the defendants mfi’r if> 11 B 216, 2t>A. 
atp.442(FB), 22B 245; 25 B. 71, 18 ^\. 
65, 22 A 386, 47 B 534, 46 A 220, 38 B 
438. 14 L 442=143 1 C 90=1933 L 325, 1933 
A 206, 1933 R 255, 14 L 31=142 I C 724= 
1933 L 274 , 1933 P 146 See also 2 L 88; 
1927 L 112 ; 1935 L. 57=37 P L.R 89. If the 
conditions above-mentioned are satisfied, it is 
immaterial that no distinct issue on the point 
was struck for trial or that there was no 
active contest between the co-defendants. 14 
L 31=142 1 C 724=1933 L. 274 [21 C 430 ; 

61 M.L J. 196 and 63 M L J 64 (P C ), Foil ] 
One of two mortgagees brought a suit for his 
half share of the mortgage money to which 
he had become entitled by partition Besides 
the mortgagor he also impleaded the other 
mortgagee as a party defendant and alleged 
that the latter's share of the mortgage money 
had been paid off The mortgagor defendant 
pleaded that he had dischaiged the whole 
debt by payment to the other defendant- 
mortgagee. The latter icmained e.v parte. 
The Court found that the mortgage had not 
been discharged so far as the plaintiff was 
coucerned and gave him a decree. The other 
inorteagee then brought a suit for his share 
of the amount impleading also the plaintiff 
m the former suit as a party defendant* 
Held, the claim was barred by res judicata by 
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reason of tlie rfecKion in the prior suit 42 L. 
VV . 298=1935 M. 821=69 M L J. 527 Where 
in a previous suit, theie had been a conflict 
of inteiests beti^een the defendants inter se, 
i^hich It was necessary for the Court to 
decide m order to dismiss the suit, and the 
Court did in fact decide that conflict against 
the plaintiff in that suit, the decision would 
operate is res judicata in a subsequent suit 
by one of the defendants. 40 LW. 823=67 
M.LJ.927. See also 58 B. 544=36 Bom.L. 
R. 612-= 1934 B. 313, Even if the plea of 
tlie plaintiff and one of the defendants be 
identical, a decision between the co- 
defendants would be res judicata 1935 L. 
102=157 I C 771. See aho 157 I C 776= 
37 P L R 274= 1935 L, 544 Wheic there is 
no finding or only a vague finding there is 
no res judicata 1929 M. 291 , 7 R. 80 
Where in a suit bi ought against the raorlga- 
goi and mortgagee by a third party, a finding 
IS given that the mortgagee is entitled to add 
the amount spent by him in defending his 
title, to his mortgage money and recover it 
when the moitgagor seeks to redeem the 
property, the finding constitutes res judicata 
in a subsequent suit for redemption 1 Luck. 
367 A finding against a defendant who is 
not a necessary paity is not res judicata. 25 
3. 589. Where a defendant is ca parte, it 
cannot be said that there has been an active 
contest between him and another defendant 
who IS not ex parte, 14 M 324 , 57 1 C. 252 
See also 157 1.C 511=1935 A W R. 867=1935 
A. 678 Wherein a partition suit, none of 
the parties claimed or resisted partition 
except the plaintiff, any que.«tions regarding 
partition which might thereafter arise bet- 
ween defendants remains open to be decided 
47 B. 534. See also 96 I C. 406=1926 S 282, 
146 l.C 131=1933 0. 415. In partition suits 
decision of isiues between co-defendants 
inter se hies judicata. 27 A.LT 883=118 
I.C. 17S;4Luck. 713=1929 O 275 Where 
in a previous partition suit, the plaintiffs in 
the subsequent suit werc not mere pro joima 
defendants, but actively supported the plain- 
tiffs in the former suit, and claimed their 
share, the decision in that suit would be res 
judicata 58 B. 544 =36 Bom L R 612=1934 
B 312 A sued B, B~1 and C for partition of 
joint family estate held by B. The estate 
was in the name of 5-1 who was the son of 
B B 3.1 first denied any joint estate but 
later on entered into a compromise with A 
admitting the jointness of the estate The 
compromise was admitted to Court and a 
decree was passed on it Tn a suit by C 
against 5 and 5 1 to get his shaieof pro- 
perty H eld, that the former decision was 
res judicata zs to the jointness of the pro- 
perty. 1936 M 252 In a formci suit it was 
necessaiy to decide the dispute between the 
plaintiffs and defendants as to the validity 
of certain sale for the purpose of giving the 
plaintiff appropriate relief. In the subse- 
ouent suit, the same question as to the vali- 
dity of the sale was again m issue between 
the same defendants, who were ranged as 


plaintiff and defendant 1, though the subject- 
matter of this suit was different. Held, the 
decision in the former suit was binding upon 
them and that issue was res judirata. 14 P 
611=39 CW.N. 1124=1935 P C 139 (P.C.) 

KESjLmCAlAAS BEIWEEN THECo-1?LaJN- 
TiFFS— A finding to become res judicata zi 
between co-plainiiffs must have been essen- 
tial for giving relief against the defendant. 
.36 B. 207 It must be also on points actively 
contested between co-plaintifis 38 l.C 213 
1917 M.W,N. 14 There n ust also be conflict 
ot interest between per'ons ranged as co- 
plainiiffs. 70 1 C 232=1921 P 369. On the 
point, see also 17 l.C. 205=14 Bom L R 8S4 
21 M. 8, 36 B 207 , 31 M L J. 77 ; 1933 L 569.' 
Wherein the prior suit it wa.s not necessary 
to decide the rights of the plaintiffs inter se 
for graninig relief as against the defendants 
and the later suit iclaicd to the individual 
right of one of the original plaintiff.s, the 
prior decision did not operate as » cr judicata, 
57 B 488=35 Bom L.R. 418=1933 B 287 

Litigating ujNutn the same Titu.,— i’ee 
1936 M.W'N, 1154=71 AI.LJ. 823. The 
phrase ‘’litigating under the same title” 
means litigating in the same capacity 140 1. 
C 796=19331. 60, 153 l.C 585=1935 0 121, 
1933 0. 535=147 J.C 540. It does not matter 
if the transfer attacked in one case is a mort- 
gage and in the other cascagi/l 140 1C. 
796=1933 L. 66 , 11 0 W.N 157=153 1 C 585 
=1935 0 121 ; 31 N L R (Rupp ) 202=163 1. 
C 179=1936 N 71 Litigating under the same 
title mean that the demand should be of the 


same quality in second suit as in fust suit 57 
C. 258=33 C W N. 876 , 140 1 C 796 , 1933 0 
535=147 J C 540 , 1935 N, 61 "Title” is not 
the same as “cau.se of act' on" 116 I C 738 
=1929 A. 400 A pei son who litigates a suit 
as the repi esentati VC of a deceased defen- 
dant and who sues for the same subject- 
matter in his own right, does so in a different 
capacity and is not affected by theiulcof 
rei judicata , 17 C 57 See aho SSI. 239; 

1929 A 352, 1927 hi. 110 Where the fiist 
suit by plaintiff claiming succession to the 
suit property as daughter of the deceased 
owner, a woman was dismissed on the ground 
that she was an illegitimate offspring, a 
second suit by her claiming to succeed to the 
same piopei ty, as heir to her brother is not 
barred 58 B 119=149 l.C 821=35 Bom.L. 
R 1131=1934 B. 36. It cannot be said foi 
the pm pose of the section that a decision on 
a plea of jus fcrlti is a decision between the 
parties litigating under the same title when 
the jm leffti is put forward and actually 
lelied on in later case bythethiid person 
50 M. 877=53 M L J 864 A decision against 
a person in his individual capacity does not 
bind his successor in the office of trustee of 
an endowment. 47 C 866 Sec also 69 1 .C, 
528. Where the plaintiff in a subsequent suit 
sues under a title different from the one he 
endeavoured to support in a prior suit, the 
decision in the pnoi suit will not be les 
judicata. 55 l.C 767=31 C L-J. 163. See 9 C. 
945 ; 19 L.W. 369=1924 M. S76 , 1931 0. 21 , 

1930 A L.J. 1254; 1933 L. 920. Prior suit 
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foi possession in persuiiil capacity does not 
bar subsequent suit as shebaits and ruanagers 
and in respect of property of idol. lSc6 A 
422. A sun under S. 92, CP Code, for a 
scheme is not baried by a prior suit by them 
in which the defendant was held to be here- 
ditary trustee 43 M.L.J W8. Dismissal of 
a suit by the members of a community to 
assert their personal rights is no bar to a 
subsequent suit by them as representatives 
of the community to establish the right of 
the community 18 A.L.J. ISO See also 1 
Luck. 489. A suit by the plaintiff as owner 
IS not haired because of a previous suit by 
him as expectant reversionary heir, as he 
cannot be said to be litigating under the 
same title. 117 I. C ( 8 Where, in the former 
suit, the giandfathei of the present plaintiff 
only (.laimed the propeity in dispute as 
reversioner, the second suit by the plaintiff 
for partition of the property on the footing 
of Its being joint family property is not bar- 
red by iinfuata 149 I C 244=1934 0 
293, A decision against a Municipality 
regarding a tank the management of which 
is delegated to it by the Goveinment cannot 
bind the Government, which cannot be said 
to claim under the same title as the 
Municipahty. 31 N. L. R. 165=156 I C 
180—1935 N. 61. There is no question of 
w;«dicata where the judgment has been 
delivered by a Court not competent to deliver 
it affecting the subject-mattei of the suit. 
37 B 563, Rel, on , 1935 R 517, 1S6 1 C 1031 

Court MUST be competent to try the 
SUBSEQUENT Suji —The section applies only 
W’hen the Court whose decision is cited as 
rerypdmata IS competent to try the second 
case 1 ALJ 503 Seea/w 1925 M 1270,91 
I C. 1026=1920 C 603 . 43 C L J 606=1^26 C 
1053, SOM LJ 52=110 J.C 554=1928 M. 
^0, 108 1 C 623 , 1931 A 454=53 A 560; 12 
PatL.T. 582, 151 1 C 70=1934 P 270, 57 B. 
456=35 Bom L R. 630=1933 B 398, 14 L 437 
=146 I C 880=1933 L 646. 1933 L 614 14 
L t; 248 (Rev )=17 R D 314 In determin- 
ing the competency of a Couit fur purposes 
of w judicatat a distinction has to be drawn 
between an inherent want of jurisdiction and 
want of jurisdiction on grounds to be deter- 
mined by the Court itself The first makes 
the decree a nullity which can be ignored, 
and whmh will not be les judicata The 
second does not make the decree a nullity but 
only voidable 42 L W 446=1935 M 835=69 
196 The “competent" Couit is the 
Court and it does not affect the question 
whether the decision is that of an appellate 
Court. 44 A. 712: 5 C 832 , 30 B 220 , 23 
C 415 ; 35 C 356 , 9 L R. 264 (Rev )=]2 R.D. 
^7; 58 CL J 120 See a/yo49A 543=164 
I C 118=1936 OWN. 784=1936 0. 387. The 
fact that m the two suits appeals mav he m 
different Courts does not affect the applica- 
tion of the rule 32 A, 67 See also 99 1 C 
^=1927 A 189 Court which decfdfd the 
former suit must nave been competent lo try’ 
and decide not only the particular matter in 
1-44 


Issue m the later suit but also the latter suit 
itself in which the issue is subsequently 
raised. 45 B. 805 , 29 C. 707 (P.C.) , 14 L. 369 
=141 1 C. 454=1933 L 551 See also 35 C. 
553 ; 25 A. 138 . 25 C 571 , 35 C. 356 ; 1932 A. 
483 In determining the jurisdiction of the 
Court which decided the former suit regard 
should be had to the jurisdiction on the date, 
not of the subsequent suit, but of the former 
suit 19 C W N. 128 , 27 1 C. 954 , 10 C. 697; 
11 C 1S3, 15 M. 494, 10 L 528, 1928 L 929; 
1932 C 271=59 C 636 , 37 CW.N 810=1933 
C.879. Where property in two suits is iden- 
tical, the mere fact tliat its value has arisen 
in the interval between the two suits and 
the subsequent suit is, therefore, beyond the 
pecuniary jurisdiction of the former Couit, 
cannot affect the question ofm judicata. 
1936 L. 998=44 LW. 530=1936 M 951=71 
M.L J. 619 Court which at date of the 
institution of the first suit had jurisdiction 
to try the subsequent suit but was depi ivcd 
of such jurisdiction before ft pronounced 
judgment in the first suit, is a “Court of 
jurisdiction competent to try .such subsequent 
suit." 42 M. 702=37 M.L.J. 248. 11 the 
Ckiurt which passed the decree in the first 
suit is competent to hy the subsequent suit, 
It is immaterial that it is pre’enttd fiom 
entertaining the subsequent suit by leason of 
the existence of another Court with 
preferential jurisdiction 28 B 338, 27 hi. 
63 , 29 M 65 Sec also 5^ C 114, 9 

A 824=1932 A 660, W here the 

previous suit relatc.s to only a portion of the 
properly which is the subject-matter m the 
subsequent suit, if theolher conditions under 
S II arc satisfied, the finding in the previous 
suit that the propel iy thcieinis anccstial 
wllhe res jiiduaia as regards that portion 
of the propeity which is the subjci t-malter 
in the subsequent suit notwilhstandin;', the 
fact that the buLsequent >'Uit is lieyoiid the 
limit of the pecuniary junsdicliuii of tlic 
previous Court 1935 L 391. A plaintiff 
cannot evade the provisions of the section by 
joining seveial causes of action against the 
same defendant m the subsequent suit 
and instituting it m a Court oi superior 
jurisdiction, 28 C 72,22AL.J. 745=1924 
A 849 , 50 A. 306=1928 A 714=113 l.C 745. 
Or by including new properties in the i.laim 
so as to make the entire claim beyond the 
jurisdiction of the Court winch tried the first 
suit. 148 1 C 926=1934 Pesh 7 Gi by mten- 
tionally inflating the claim See 51 M L f, 
630 , 28 Bom L.R 879=1926 B 481 . 1928 A 
127=25 ALJ 1035=108 J C. 462 But it 
would be different if cause of action in sub- 
sequent suit was not available or did not 
exist at time of former suit. 1935 C 792=40' 
C.WN 174, If any specific question be 
within the jurisdiction of the Court which 
decided it in the pievious suit, the trial of it 
IS barred though the whole suit is beyond 
the juiisdiction of the former Court 25 M 
L.J. 379. But JBe 1171 C 83=1929 L. 78'r- 
29LW 760=1191 C. 377=1929 M. 529 1935 
C. 792— 40 C.WN 174. Nor can the plaintiff 
deliberately overvalue the subsequent suit to 
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gel lid of the bar 3V J.C 1 The expre- 
sion "competent to try the subsequent suit 
in S. 11 means “competent to try the sub- 
sequent suit if brought at the time the first 
suit was brought". Where the later suit 
was valued at a figure beyond the pecuniary 
jurisdiction of the Court trying the first but 
It was shown that the sub]ect-malter of the 
prior suit was really undervalued, Held, 
that the Court may be deemed to be compe- 
tent to try the subsequent suit 37 C W.N 
810=1933 C. 879=147 1. C 719_ Dismissal of 
a suit for possession filed in a Munsif’s 
Court is not ree judicata m a subsequent 
suit for redemption of mortgage and posses- 
sion the value of which is heyond the juris- 
diction of the Utinsif’s Court 65 MLJ 
761=1933 M 913 Judgment of a Court of 
British India in respect of property situated 
in a Native State could not operate as res 
judicata in the Court of the Native State, as 
It IS not competent Court 20 C W N 1213= 

36 l.C 710; 37 A. 1=12 A.L J. 1074. Then 
the British Indian Court to which the decree 
of the Court of the Native State is sent for 
executiou refuses execution holding that the 
decree is a nullity as having not been passed 
by a Court of competent jurisdiction, such 
decision is final between the parties and ope- 
rates as res judicata so as to bar a suit on the 
foreign judgment under S 13, CP. Code. 63 
C 1033 *63 CLJ 175=40 C W N. 591. The 
term ‘competent jurisdiction' has regard to 
the subject-matter as well as the pecuniary 
limit 1 7 M 273 ; 13 B. 224 , 29 M 65 . 24 M 
444, 1930 L. 501=126 LC 591 , 1930 A 430= 
124 l.C 714, 1930 AL ]. 1254=130 l.C 31. 
Judgment of a Court on issues which it is 
not competent to try could not operate as 
res judicata in a subsequent suit involving 
the same issue. 37 B 563 ; 20 1 C. 557. Ques- 
tion regarding title to property decided 
under S. 4, Provincial Insolvency Act at 
instance of person submitting to it, operates 
as res judicata in a subsequent suit by him 
for declaration of title I L.R 1936 N. 28= 
164 I C 694=1936 N. 112 A decision of a 
Court of Small Causes on a question of title 
IS not resjudicta 3 M 192 (F B ) ; 80 I C. 
724; 1 1 C 301 ; 12 LA 123 ; 150 I C 17=1934 
L. 324. The decision of a Small Cause 
Court in a suit for rent that tenant was per- 
manent does not operate as res judicata in a 
subsequent suit on the regular side, even 
though the Small Cause Judge had jurisdic- 
tion to decide the latter suit 48 B 541 
Where a suit of the nature^ cognizable by a 
Court of Small Causes is tried as a regular 
suit, the decision operates as res judicata 
though it is not appealable 41 A. 54=47 
I C 837. But see also 1927 W 96=98 LC 176. 
A Small Cause suit transferred to a 
Munsif retains its character as such and his 
decision does not bar subsequent suits not 
cognizable by the Small Cause Court. 26 
I C. 56=12 A,L.J. 853. See also 1934 N. 178 
A Probate Court is not competent to try an 
ordinary suit for title and its decision, is no 
bar to a suit in the Civil Court. IS CW.N. 


1021=10 LC 434=13 CL. J 547; 20 C 88S> 

34 B. 589 But see also 21 M.L J 485. A 
finding by a Probate Court in contentious 
proceedings operates as res judicata between 
the parties thereto 38 B. 309. nljo 31 
eWN 898=1001 C 510=1927 Cal 421. The 
decision of a Settlement Officer construing 
a grant by the Crown and declai ing the 
nature of the grant and the status and rights 
of the grantee in accordance with Setlleinent 
Circular No. 20 of 1863, is not ultra vires, 
and clearly operates as ra judicata in a sub- 
sequent civil suit between the parlies or 
their representatives 161 T C 158=1936 RD. 
35=1936 OWN. 100=1936 0 225 The 
decision of Revenue Court in a smt exclu- 
sively triable by it binds the Civil Court, 
though the subsequent suit could not be 
brought in the Revenue Court 43 M 859= 

39 MLJ 476 See ako 3 OW.N 210=93 
rC 62=1926 0, 205; 93 I C 374=1926 0. 
348; 89 T C. 810=1926 0 181 , 1920 C. 369= 

90 1 C 756 , 91 LC 528=1926 L 178 ; 1926 A. 
34; 4 Luck 220; 19 A. 101 Where the ques- 
tion raised in the suit in the Civil Com t was 
not decided by the Revenue Court in the 
prior suit as a Court of exclusive jurisdic- 
tion there is no bar 3 Luck 636 ; 52 A 823= 
1930 A 61 1 also 44 L W. 034=1936 M. 
W.N 900=165 I C 508=1936 iM 522=71 M. 

L J 227, Where in a suit under S 105 of 
theB T. Act, before the Revenue Officer, 
the question of the maintainability of the 
suit on the ground of jurisdiction was raised 
and adjudicated upon, and it was not appeal- 
ed against the decree of the Revenue Officer 
cannot be attacked in a subsequent suit in a 
Civil Court 30 C W N. 974=97 I C. 702= 
=1926 C 1180. aho 49 C L J 281=1929 
C. 417=120 l.C 104 The decision by a 
Revenue Court on a question of title is no 
bar to the same question being litigated in 
the Civil Court, 46 T C 13 ; 34 T C 354; 67 
MLJ 268=152 l.C 246=1934 M. SSI. But 
W 1930 ALJ 1281. Decision of Tashildar 
in suit for arrears of rent is not rt'r judicata 
in subsequent suit for ejectment 1936 A W. 
R. 30=1936 R D 1. A decision on a question 
of tenancy by a Rent Court is not res judi- 
cata in a subsequent suit for declaration of 
title 21 ALJ 476=1924 A 163, 1933 L 
1016 (I)=147 LC 521 But when a Revenue 
Court is invested with the powers of a Civil 
Court legarding a particular class of cases, 
its decision on a question of title will operate 
as fcr judicata 18 A 59 ; 18 A 270 (F B ) ; 
29 C 252 Tt would not be res judicata if 
the Revenue Court is not so invested 26 A. 
601 See also 33 A. 453; 29 A. 601. A 
Revenue Court’s decision m a rent suit de- 
claring a tenant's status bars a subsequent 
suit in the Civil Court for declaring the 
tenant as an occupancy tenant 42 A, 191: 
58 1 C 771 : 71 1 C. 307 ; 50 C. 79 But see 
100 1 C 851=1927 0 183 where the under- 
proprietary rights of the tenants were in 
question The decision of a Revenue Court 
on a question as to the existence of the 
relationship of landlord and tenant cannot 
operate as res judicata in subsequent suit i® 
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ejectment and for declaration of title, in a 
Civil Court 30 C. 339 ; 25 A, 138 ; 26 A. 468 , 
26 A 601. Btitseel3 M 287, 33 A. 453 See 
also 37 A 280, 41 A. 319 Bnt sec contra 34 
P.L.R, 642=1933 L,738 where the previous 
ejectment suit was exclusively within the 
jurisdiction of the Revenue Court. Certifi- 
cate Officer under Bengal Public Demands 
Recovery Act is not a "Court” 112 1 C 71= 
1929 C. 130 Decision under Bengal Tenancy 
Act, S. 106, m a suit for correction of entry 
in Record-of-Rights is res ludicaia in a sub- 
sequent suit. 49 C L J 285=33 C.W.N 623= 
1929 C. 385 Prior decision in land acquisi- 
tion case though between same parties and in 
respect of adjacent land is not res judicata if 
land IS acquired under a different notifica- 
tion. 1928 L 263=112 1 C 797 
Effect of Appeal —When a judgment of 
a Court of First Instance is appealed against, 
it ceases +o be ref ludtcata. 11 A 148 (161) 
(FB ) , 24 C 616; 39 C 925, 12L 497 But 
if the appeal fails, or abates or is otherwise 
not proceeded with, the judgment becomes 
final, and does not lose its effect or finality 
for the purpose of res judicata 14 P 
633=159 1.C 173=16 P.LT 819; and if the 
appellate Court declines to decide that issue 
and disposes of the case on other grounds, 
■the judgment of the first Court on that issue 
is not a bar to a future suit, 6 B. 110, 5 CL. 
J. 653, 164 1 C 610 (L ) Where the plaintiff’s 
suit was decreed both in the question of title 
as well as on a plea of adverse possession 
and the same was confirmed on appeal hut in 
second appeal the question of adverse posses- 
sion was not argued or considered, held, that 
The adjudication as to adverse possession 
would operate as res judicata in a later suit. 
S3 B 676 As to the effect of appeal with 
some only of the defendants as respondents, 
see 6 R 29=54 if L.J. 88 (P C ). When an 
appeal is preferred against the finding of an 
issue and the appeal is disposed of on other 
points, the finding of the lower Court cannot 


operate as /ttdicflta 28 M 338; 4 Luck 
404 Where in appeal, permission is granted 
to withdraw a suit with liberty to file a fresh 
suit, the order of the trial Court on the 
merits ipso facto falls to the ground and 
hence cannot operate as res judicata 74 I C. 
^ ; 40 M 259=32 M L J 477 Dismissal of 
the applicatjop to file appeal in forma 
pauperi<! decision cannot operate as res jiidi~ 
cata 1930 L 501, 1930 A 112 Such an 
order though erroneous and iinj'ustifiable ts 
not void or one made without jui'isdictbn 
and consequently the prior suit is not res 
^idicata .31 CL T 482=24 C.W.N. 723 (F 
B .) ; 32 M L T 434 But the contrary has 
been held in 46 1 C 322=3 P L J 404 , 44 C. 
367 The dismissal or withdrawal of an 
appeal has the same effect as a decision on 
rte merits and leaves the finding of the trial 
Court final 22 AL.T 365=78 TC 677 
Where pending a Privy Council appeal the 
matter is compromised and the appeal with- 
dra-ftn, the decree of the High Court becomes 
final 6M. 43; 138 IC. 406. A decision in 


the previous suit is final though an ^peal 
is pending against the same in the rnvy 
Council. 4 R. 8; 12 L.497. Other def';n- 
dants claiming throught 1st defendant, plain- 
tiff appellant not j'oining 1st defendant as 
respondent in appeal— Decision of res /uai- 
cata between him and all the defendants 54 
MLJ 88. 

Connected or Cross Suns tried T or.ETHER. 
—Where two actions were tried together and 
there was a common judgment though sepa- 
rate decrees and no appeal was preferred 
against one of the decrees, the finding in the 
suit not appealed against operated as res 
judicata in the connected proceeding taken in 
appeal 12 P. 139=141 1 C 762=1933 78; 

75 I.C 570 (Pat ) , 34 C W N. 839 ; 37 C L J. 
184=74 1 C. 591:. 33 A 51; 33 A 151; 35 A. 
187, 41 A. 54; 2 R 633; 14 LR 552 (Rev), 
1934 Pesh. 116; 15 L R 6 (Rev ) ; 1.5 L.R 339 
(Rev.) ; 14 L R 879 (Rev ) ; 10 0 W.N 1093 
=1933 0 531; 102 I C 171=4 OWN. 297, 
40CW.N. 1176. 62 C. 642=39 C W.N 938= 
61CLJ 193; 1S6 I.C 998 (Lah); 164 T.C 
743=1936 R 401. But see contra 29 M 3.33= 
16 M.L J 63 : 1926 M 378=92 T.C. 352 , 29 M. 
LJ 551, 67 ML T 364; 8L. 384=104 TC 849 
(F.B.) ; 105 1 C 850=9 L L J. 526 ; 1927 L. 98; 
8L.LT. 136=93 IC 1014, 16 C 233 ; 33 C 
1101, MLR 41 (Rev)=17RD 32 

Cross Suits.— One decided after the other 
-Decision in the former is res judicnia m 
the latter. 96 T C 694. See also 8 L 384 
(FB); 1927 L 821;14RD. 324;34CW,N. 
839 _ Where cross-suits between the same 
parties on the same facts are fried together 
and disposed of by one judgment but sepa- 
rate decrees are passed and an appeal is pre- 
ferred against one of the decrees alone, the 
decree unappealed does not operate as a bar 
under S. 11, C. P Code, so as to pi ei hide the 
appellate Court from dealing with the 
decrees appealed against The doctmie of 
res ludicafa has no application when the very 
object of the appeal, in substance if not m 
form, is to get rid of the decision which is 
pleaded in bar 152 IC 114 (2)=67 T'T.L T. 
364 [29 M 333 (FB ), Foil ] Cross-appeals 
from the same decree decided by appellate 
Court allowing one appeal and dismissing the 
other— Second appeal preferred against 
decree of dismissal only— No T^ar of i ej judi- 
cata. 50 A 517. 

“Cause OF Action See 16 C 98 (P.C) 
and34M. 97 

Rent Suits — In a suit for recovery of 
rent under the Bengal Cess Act (1880), the 
decision as to amount of cess cannot be res 
judicata. 1927 P 58 


rROOF AND Jr RACTICE • — Thc 
pleaded in bar of the suit must be strictly 
proved 31 M L.J 311 The original plead- 
ings should be filed to sustain a pleaofrer 
judicata 47 C 662=47 I A 11=38 AT L T 
424 (P C) Judgments which do not operate 
as res judicata may be used as evidence See 
22 I A. 60 : 24 LA 10; 12 A 1 ; 25 M 300 
(FB);28C109 Plea of res luduala can- 
not be allowed to betaken for fii st time m 
second appeal when not already taken m 
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12. Where a pJaiatiff is precluded by rules from instituting a further suit 

in respect of any particular cause of action, he shall 
Bar to further suit entitled to institute a suit in respect of such 

cause of action in any Court to which this Code applies. 

13, A foieign judgment shall be conclusive as to any matter theieby 

„„ , , ^ directly adjudicated upon between the same parties or 

noUouclSive®" judgment parties under whom they or any of them 

claim litigating under the same title except— 

(a) where it has not been pronounced by a Couit of competent jurisdic- 
tion ; 


Notes. 

written statement and not discussed m lower 
Courts 1929M.77S. 

A Decbee is not sufficient evidence to 
support a plea of uidicafa, for it dots not 
afford any information as to the matters 
which were in issue oi have been decided 43 
L.W 670=161 1 C 748=1936 M 469. Vl'here 
the judgment of appellate Court was not 
filed even though it was a confirming judg- 
ment, the grounds foi decision could not be 
ascertained and the decision of any parti- 
cular point by the trial Court could not be 
treated a's la ]ud'ca*n 1935 C. 792 
Sec 12— As to lules which preclude the 
institution of further suit in respect of same 
cause of execution, sec 0. 11 R. 2 (suit in 
respect of part of claim omitted or relin- 
quished), 0 IX, R 9 (where decree was 
passed against plaintiff by default), 0 XXII, 
R 9 (abatement of suit) , 0 XXIII.R 1, 
(withdrawal of suit without leave of Court) 
Dismissal of suit for non-pro'ecution under 
Ch X, R 36 of Calcutta High Court Rules 
(Original Side) dues not bai fresh suit 62 C, 
15=38 CW.N 1132=60 C.LJ 158=155 1C 
158=1935 C. 212 Where a pci so obtains a 
decree of the extent of the assets against 
a supposed legal representative of a deceased 
debtor, who is subsequently found not to be 
so, a fresh suit on Ihc same cause of action 
against the right legal representative is 
baired. 9PatLT 807=108 IC 558=1928 
P. 362 

Sec. 13.— ScOPt AND APPUCAltON— This 
section enacts a rule of res judicata m the 
case of foreign judgments, except in the six 
circumstances specified m this section It 
follows that in order to so operate, two other 
conditions of S. 11 should be fulfilled 2L. 
107=63 1 C 387 also 158 1 C 547=1935 
R 284. A Court which entertains a suit on a 
foreign judgment cannot enquire into the 
merits of the original action or the propriety 
of the decision 46 A 119 See also 28 C. 
641 , 107 C. 352=47 C.L J 263=1928 P C 83 
(P.C ) . 36 Bom 1. R. 844=155 I.C. 711=1934 
B. 390 Where a judgment falls under any of 
the exceptions no judgment on them can be 
passed in a Bnti'h Indian Court 50 M. 
261=52 M.L.J 240 (FB), Every issue 
decided by the foreign Couit is not binding 
on the British Indian Couit. The expres- 
sion “matter directly adjudicated upon" in 
the section should he held to include the 
right set up by the plaintiff limited only to 
the particular relief granted or refused 51 
M. 720=54 M,L J. 479 ; 1929 L 627=139 I.C. 


482. Section is not confined in its applica- 
tion to plaintiffs suing on foieign judgments. 

A defendant is equally entitled to non-suit 
the plaintiff on the liasis of a foreign judg- 
ment. 541I.LJ 479=51 720. A foreign 

judgment has no force or aiithoiity as such 
in British India, but may give a cause of 
action foi a suit to obtain the same relief m 
British India. 31 hl.I J 563=43 1 A 219=44 
C 186 (V C ). Ihe judgment of a ioreign 
Court obtained on a decree of a Court 
in British India is no bar to the execution of 
the original dcciee. 7 C. 82 A foieign 
judgment may, in certain specified cases, be 
enlorced bj proteedinqs in execution, instead 
of by a suit (See S 44.) Bui S. 44 does 
not ovcnule this section 53 A. 747=1931 A. 
L.J. 653=136 J.C 353=1931 A 6b9 Hence 
a Biitish executing Court can enter into the 
question whether the foreign Couit had 
jurisdiction to pass the dence 37 PLR 
240=1581 C 2.32=1935 L 551 ; 63 C 1033= 
63 CLJ. 175=40 CW.N. S91 Foreign 
judgments in respect of immoveable pro- 
perty in British India do not bar the trial of 
the same queslion m British Courts 119 
I C 482=1929 L C27. But a suit upon it lies 
in a British Indian Coui t. o M , 273 ,7 M. 164, 
24 B 86, 22 C 222=21 1 A. 171 (P C.) See 
a/^o 13 B. 224. A foreign judgment cannot 
diieclly affect land situated in British India 
19 M. 527. As to the effect of adjudication 
of insolvency in a foieign Court, Jce 23 M. 
458. British Indian Courts arc not bound in 
all case.s to lake cognisance oJ a suit based 
on a foreign judgment, and they may rctuse 
to entertain it on grounds of expediency 
{ihd). 

Sec 13 (a) .Jorisdiction or Forwon Court 
—A Biilish executing Court has jurisdiction 
to see whether the foreign Court had juris- 
diction to pass the dcciee in question. Scope 
of Ss 13 and 14 considerecl. 39 M . 24=27 
L.J 535 (FE), 40B 551; S3 A, 747=1931 
A.L.J. 653=136 I C 353=1931 A_ 6^9 The 
defendant must either be a subject of the 
foreign .Slate oi reside in it, at the date ot 
suit where the claim against him is of a 
personal natuie 37 M 163=24 M.LJ 619; 
22 C. 222 (P C ) ; 26 C 931 , 24 B 77 , 20 M. 
112; 32 M 469. 158 I.C 24 , 63 C 1033=63 
CLJ 175=40 CW.N 591, 59 M 918=43 L. 
W^ 607=1936 M 552=71 M.LJ , 9f A 
service on the agent of a film within juris- 
diction cannot create jurisdiction against 
non-residenl partners and the judgment 
against the firm docs not amount to personal 
decree against them. 37 M. 163=24 M.L.J. 
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,619 See also 20 M li^, 24 B 77; 63 M.L. 
1.761=140 IC. 588 But where there has 
been submission to the forum by the partners 
for many years, a decree against them can 
be personally enforced against them bervice 
of suit notice on agent of partnership whose 
members reside outside jurisdiction does not 
create jurisdiction on the ground of resid- 
ence. 37 M 163=24 M.L.J. 619 Irregula- 
rities which do not atfect the jurisdiction of 
the Court do not vitiate a foreign judgment. 
30 M. 292 , 36 Bom L.R 844=155 1.C 711= 
1934 b 390 

Submission to Jurisdiction— Where 

there has been consent to submit to the 
jurisdiction of the loreigii Court, the deci- 
sion IS binding 37 M. 163=24 ML} 6l9. 
The question whether a party has submitted 
to the juiisdictioii of a foreign Couitisone 
of fact To give jurisdiction and validity to 
the decree there must be submission before 
judgment is pronounced. Submission after- 
wards, unless supporting an inference 
that there was submission before, is only 
effective as creatnig a sort of estoppel. 57 
M 824=1934 M 434=67 M LJ 187=39 L. 
W. 7o5=l934 M W.N 620=149 I C 1168. 
See also 39 M 733 =30 \[ L J 148 ; 64 M L 
J S31, 37 M. 163=24 M.LJ 619; 15 M 82; 
30 M. 292 Though a defendant who 
remains ev parte does not, by that mere fact, 
submit to the jurisdiction of foreign Court, 
his conduct both before and after the decree 
IS passed may afford evidence of his submis- 
sion to jurisdiction and his intention in 
remiining ev parte 59 M 918=43 LW. 
607=1936 M 552=71 M L J 93 also 53 
A 747=1931 AL.J 65i=13o fC 353=1931 
A 689, 57 M 824 Tlie protest against 
jurisdiction muit be mile at an eatly stage 
of the proceedings 7 if 105 Where de- 
fendant appeared before foreign Court m 
the suit, thui recognizing its juiisdiction but 
failed to appear at a later st ige and a decree 
was passed against him ex parte, he cannot 
afterwards in proceedings m execution of 
the decree, taken in British fn iin, contest that 
the foreigi Court had no jurisdiction 44 L. 
W.752=l936 M W N 1165=71 ML T 838; 
63 C 1015=63 CLJ 175=40 C.W.N 591. 
The mere fact that a party has once appeared 
before a foreign Court in the character of 
plamtiif, 13 not sufficient to regard him for 
ever aftci wards as having submitted to its 
jurisdiction m any suit instituted against 
him later on in that Court, in which he never 
appesrd at a'l. 71 M LJ. 858=44 L W 752= 
59 M. 918 {noted supra). Nor does the fact 
IhataBiitish subject has entered into a 
partnership in the foreign country, and that 
the suit 1 elates to a transaction entered into 
in the course of the business of the partner- 
ship, lead to the inference that he has agreed 
to be bound by the den^ion of the foreign 
Court 36 L W 756=1933 M 112=63 M L J. 
761 If the decree at the time when it was 
passed wa-. an absolute nullity, it cannot be 
subsequently and retrospectively clothed 
with jurisdiction by an application by the 


judgment-debtor to the foreign Court to set 
aside the ex parte decree 37 L.W 41U— 
1933 M. 393='4 ML.J. 531 But see & L. 
54=1927 L 200 where it was held that 
there was voluntary submission to jurisdic- 
tion when a party applied for review of an 
order passed against him. Execution of 
power of attorney whether submission, 92 1. 
C. 491=1926 M 259 The mere engagement 
of a pleader to defend a suit, does not 
amount to submission to jurisdiction, where 
the pleader reports no instructions at the 
time of trial 18 M. 327 But u/jn 40 
M 112 (PC.) and 39 M 95=27 ALLJ 670. 
Where defendant appears not voluntarily 
but under duress or coercive process, the 
deciee cannot be binding 39 M 733=30 M. 
L.J 148; 64 M.LJ 531=144 1 C. 557 A sub- 
mission to jurisdiction for saving property 
IS not a voluntary submission 39 M. 24=27 
M L.J. 555 ( F.B ). What amounts to submis- 
sion 5«e22N.L.R, 82=1926 N.77; 1931 A. 
689. 

Personal actions— So far as personal 
actions are concerned, competency of jurisdic- 
tion must be determined, not by territorial 
law of the foreign state but by the rules of 
Private International Law 63 C 1033=63 C, 
LJ. 175=40 C W.N. 591. A foreign Court 
has jurisdiction in an international sense jh 
petsonal actions in the following cases, vis., 
(1) where defendant is subject of the 
foreign country in which juilgment is 
obtained, (2) where he is such subject when 
action IS commenced, (3) where he, in the 
character of plaintiff, has selected the 
foreign Court in which he is afterwards 
sued , (4) where he has voluntaiily appeared 
in that Court and submitted to its jurisdic- 
tion; (5) where he had contracted to submit 
himself to the foreign /wniiH m which the 
judgment IS obtained {Ibid) But the case 
may be otherwise where the non-resident 
foieigner is a subject of the same sovereign 
power which legislates, although even in 
such a case there must be an express power 
of territorial legislation conferred by statute 
to give use to jurisdiction over him {Ibid ) 
Therefore where the judgment is that of a 
Court in England and the defendant resides 
inBiitish India, the decree is not a nullity 28 
C 641; 40 M 112=44 I A f)=15ALJ.92= 
19 Bom L R 206=21 C W N 358=5 L W. 
342=3810 683= 52 NfLJ 35 (PC) 

Suit relating to Immoves,blf. PiiopiRry.— 
Where a suit relates to immoveable property 
foreign Court will have jurisdiction where 
defendant has such property w.thin the 
foreign jurisdiction in respect of which 
cause of action has arisen during his stay 
within that jurisdiction. 63 C 1033=63 (T.L 
J 175=40 C W.N 591. Bui the claim must 
be with reference to the property itself, and 
It will have no jurisdiction «i petsonam over 
the possessor, even in regard to obligations 
connected with that property. (Ibid.) 
[Ema'iitelv Symon, (1908) 1 KB 302] 

Sutr Relating to will.— Grant of probate 
of a will or revocation thereof bv a foreign 
Court cannot be treated as a judgment m 
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(&) wheie it lias not been given on the merits of the case; 

(t) where it apper^rs on the face of the proceedings to be founded on an 
incorrect view ot international law or a refusal to recognise the law of Bntish 
India in cases m which such law is applicable ; 

held that a foreign judgment passed "on. 
default of appeal ance of defendant duly 
served with summons, merely on the plaint 
allegations without any trial or evidences 
not one passed on merits (Tins overiuies 
47 M. 877=82 l.C 425=1925 M 155=47 Ml 
J. 356; 22 L W. 820=92 l.C 491=1926 M 
259.) .Jee also 62 C 682=39 C \\ N. 557= 
61 C.LJ 29 Decrees passed under Ceylon 
C P. Code, Ss. 85 and 86, on plaintiff's 
affidavit in the absence of defendant, are not 
decisions on merits but are a penalty for 
default of appearance 30 L W 349=123 1 
C 579=1930 M. 149=57 M L J 459. also 
38 LW 232=144 IC 22=1933 M 544. 
Where pleader holding power does not 
receive instructions to defend the case on 
the merits, and appears m it, the mere fact 
of his being without such instructions, does 
not prevent the decision fiom being one on 
the meiits 32 Bom L R. 1178=128 1 C 609= 
1930 B. 511 See also 41 A 521 Judgment 
for plaintiff in defendant's absence based on 
agreement between the parties is one on 
merits 158 IC 547=1935 R. 284; 52 M 
503=29 LW 575=1929 M 469=56 M.L.J. 
547. A foreign judgment cannot be said to 
be not on the merits merely because it 
happens to be erroneous on the merits 13 
B. 244 ; 24 B 86 , or because it has proceeded 
on a wrong view as to burden of proof or as 
to the legal liability of a party. 41 11 205= 
45 1C 703 Sec also 36 Bom.LR 844=155 
l.C 711=1934 B. 390 Absence of notice to 
defendant before a foreign judgment is 

g issed renders it void 13 M 496, 11 B 24L 
ut not mere irregular service of notice 47 
M 877 (noted supra) 

Sec 13 (c) , Mistake of Law —A mistake 
of law in a foreign judgment is no ground 
for vacating it A wrong view as to burden 
of proof will not make a foreign judgment 
erroneous on the face of it 41 M 205=34 
MLJ 295. In a suit by a Mahomedan 
widow for the admmistiation of her hus- 
band’s estate against the executors, the 
Supreme Court of Straits Settlements gave 
her a decree for a third share, including cer- 
tain properties in British India, even though 
the probate granted by the Court in respect 
of the will left by the deceased had been 
explicitly confined to the property at Penang. 
In a suit brought in British India on that 
foreign judgment, held, that the judgment 
was not one on which a suit in British India 
coaid be successfully maintained for two' 
reasons • (i) the foreign Court had no juns- 
diction to bind, dispose of, or distribute im- 
movable property outside the Crown Colony; 
so the judgment wa'^ founded “on an in- 
correct view of international law." («) 
Under the Mohammadan Law relating to the 
Sunnis of the Hanafi School as applied in 
Bri’ish India, the widow’, who has a child, is 
only entitled to one-eighth share in the pro- 
perty of her husband As the foreign Court, 


Notes. 

fern so as to make it incumbent on a Court 
in British India to hold that the deceased left 
a will or died intestate 43 L.W. 75=1601. 
C. 733=1936 M. 197. The Coiut in British 
India can, in spite of the revocation by a 
foreign Court, hold that the will is true, valid 
and binding in respect of properties left by 
the deceased in Biitish India, the devolution 
of which is governed by the law m British 
India and not by the law of the place where 
the owner of the properties resided and died. 
(Ibtd.) 

Suit belating to Tkust.— In actions relat- 
ing to the recovery of the office of trustee- 
ship the Court of competent jurisdiction is 
the Court of what may be called the domicile 
ofthetiust 54 M.LJ 479 

Suit for Divorce and Maintenance. — 
Where a decree for divorce was passed by a 
foreign Court under which husband was to 
pay a monthly sum for maintenance of wife 
and children, and a suit was filed in British 
India based on that decree in respect of 
instalments which had already become due, 
it is final and conclusive. But she would not 
be entitled to obtain except by means of a 
fresh suit for the instalments accruing after 
the institution of the suit. 158 J C 547= 
1935 R. 284. 

Sec. 13 (b) —This clause refers to cases 
where, for one reason or another, the 
controversy raised in the action has not, in 
fact, been the subject of direct adjudication 
by the Court. 40 M • 112=44 I A. C=38 1 C. 
683=21 CW.N. 358=32 ML.J. 35 (P.C.). 
Where the defendant raised a defence 
in the suit but refused to answer interroga- 
tories submitted to him, and his defence was 
consequently struck out without investiga- 
tion under the English Supreme Court Rules, 
and judgment was given to plaintiff, held, it 
was no judgment on merits. (Ibsd ) Judg- 
ment cannot be said to be on merits, when it 
has only followed as a penalty upon defen- 
dant not complying with orders of Court 
and the facts and circumstances of the case 
were never gone into at all. 41 A. 521=50 
l.C. 780=17 A.LJ 501; 50 A. 270=105 ).C 
186=25 AL.J. 877=1927 A 510, As to the 
true test of deciding whether a judgment 
has been given on the merits see 14 L. 
58=34PLR 311=140 1 C. 82=1932 L 649. 
Decree passed on admission of defendant is 
one on merits 16 L 768=37 P.L.R 852= 
158 1 C 113=1935 L 396. 

Ex paste decrees.— "Where defendant 
does not appear, his default and failuie 
to contest aftei due service of summons 
tantamounts to an admission of the 
claim, and judgment given in favour of 
plaintiff IS one on merits {Ihd.) 41 A. 521= 
50 1 C. 780=17 A.LJ 501, SO A. 270=105 1 
C. 186=25 A L.J. 877=1927 A. 510 But see 
contra. 50 M. 261=100 I C 555=1927 M. 
265=52 MLJ. 240 (FB.). Where it was 
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(d) where the proceedings in which the judgment was obtained are 
opposed to natural justice; 

(g) where It has been obtained by fraud; • r 

(/) where it sustains a claim founded on a breach of any law in force in 
British India. j • £ 

14 rS 13 Expl. VI] The Court shall presume, upon the production ot 
‘any document purporting to be a certified copy of a 
^ Presumption as to foreign judgment, that such judgment was pronounc- 

judgment a Court of competent jurisdiction, unless the 

contrary appears on the record; but such presumption may be displaced by 

proving want of jurisdiction. 


Courts m which suits to 
be instituted 


Place of Suing. 

15. [S. IS.] Every suit shall be instituted in the 
Court of the lowest grade competent to tiy it. 


Notes. 

however, awarded the widow a third share 
m her husband’s property part of which was 
situate in British India, the judgment was 
founded “on a refusal to recognise the law 
of British India in a case in which such law 
was applicable ” 39 L W. 58=148 1 C 297= 
1934 M 145=66 M.L J 209. See also 191 
PR 1888 : 4 M. 359. 

Sec. 13 (d).— There must be somethmg in 
the procedure anterior to the Judgment 
which IS repugnant to natural justice 41 M. 
205=45 LC 703=34 M L J 295. A decree 
pronounced m absence of a party in personal 
action by a Court of a foreign State is null 
and void. 22 C 222=21 1 A. 171 (P C.) ; 40 
B 551 . 64 M.L J 531=144 1 C. 557. A judg- 
ment without notice of suit to the party is 
contrary to natural justice. 28 C. 641 ; 29 C. 
509, 5 B 223, 9 B 346, 11 B 241; 13 ll 496. 
Where in a foreign judgment no guardian 
ad litem of a minor was appointed, where 
legal representative of a deceased defendant 
were not brought on record and where after 
a decree a third application for review was 
allowed such a judgment falls under Cl (i). 
8 L. 54=102 1 C 523=1927 L 200. See also 
36 Bora L R 844=1934 B. 390=155 I C 711 
(Case where a foreign Court appointed as 
guardian ad litem a person having adverse 
interest. A procedure opposed to rules of 
natural justice ) Where a judgment is 
passed by a Court composed of persons who 
have an interest in the judgment and its 
result, it would be contrary to natural 
justice 191 P.R. 1888. Where a foreign 
Court has held service of notice of suit suffi- 
cient It must be presumed to be correct m 
the absence of evidence to the contrary. 47 
M. 877=82 1,C 425=1925 M. 155=47 ML.J. 
356 

Sec 13 (e) : Fraud— Where a decision is 
obtained by fraud, it is not binding on the 
parties. 1922 L 175 See also 15 B. 216 7 
M. 164; 191 PR. 1888. In the case of a 
domestic judgment, the fraud must be extrin- 
sic to the matter tned in the cause, and not 
merely that consisting in false evidence or 
forged documents submitted to the Court, 
and the truth of which was contested before 
and passed by it. 26 C 891. Whether this 


rule applies to foreign judgments also. 
(Ibid.) A foreign judgment cannot be ren- 
dered ineffective merely by reason of frauds 
perpetrated on the Court by witnesses other 
than the plaintiff, the only way in which it 
can be rendered ineffective on the ground of 
fraud is by proving that it was obtained by 
fraud of the plaintiff who relies on it. 36 
Bom L.R. 844=1934 B 390=155 1 C. 711. See 
also 144 1.C. 557=1933 M. 393=64 M.L.J 531. 

Sec 13 (f).— Wheie limitation only prohi- 
bits the remedy but does not destroy the 
right itself, a foreign judgment cannot be 
impeached on the ground that the suit could 
not have been brought in British India undei 
the law of limitation. 2 M. 40(J, 4M 14. 
Where a foreign Court passed a judgment 
according to the law of limitation in force m 
that foreign country, although it is not in 
accordance with the law of limitation m 
force in this country, it may operaic as con- ' 
elusive in a suit in a British Indian Couit 
based on that judgment 46 A ] 19=21 A I, 

J. 890=79 1 C 332=1924 A 101 , 9 Bur L.T, 
106=35 1 C 741. 

Sec. 14 : Burden of Proof.— -I n a suit on a 
foieign judgment, the onus is on the defen- 
dant to prove want of jurisdiction 24 M L. 
T 244=49 I C. 202. See also 13 B at p. 227 ; 
25 A.L J 887=108 1 C. 186=1927 A SIO , 192fc 
P. 375=9 PLT. 397 

Sec. 15- Scope and object of section — 
This and the following sections under the 
head ‘place of suirg’ regulate the name in 
British India and apply only to those jilaccs 
where the Code is m force. They deal with 
matters of domestic concein and prescribe 
rules for the assumption of teiritorial juris- 
diction by British Indian Courts in matters 
within their cognizance, and do not govcni 
claims against persons or things wholly out- 
side their jiirisdiction. 9 L 455=109] C. 28 
=1928 L 297. This section merely lays down 
a rule of procedure so as to prevent the 
Courts of higher grades from being over- 
crowded and It IS not meant to oust the juris- 
diction of the Courts of higher grades. 7 A, 
230 (F B ). 5-eE also 17 C 155 , 25 C 46 ; 31 C 
849 ; 14 M. 183 ; 14 CW N 322 Exercise of 
juiisdiction by a Court of higher grade than 
IS competent to try it is a mere irregu* 



352 


The Civil, ('oust Manual (Imperial Acts), 


IS. 16 


Suits to be “istituted ^5^ j-S. 16 ] Subject to the pecuniary or other 
Tituafe ^ limitations prescribed by any law, suits— 

(o) tor the recovery of immoveable property with or without rent or 

profits, 


Notes. 

lanty 7 A. 230, 13 U 14S, 17 C ISS, 1925 

R. 278. Eut.vee 112 LC 187. But exercise 
ol jurisdiction by a Court of lower strade 
than IS competent to try it is a nullity and 
the decree will be set aside 17 C. 1.55 , 38 C. 
639. Effect of Punjab Courts Act, S. 35, on 
S 15 1928 L 484 

Jurisdiction— Principles regulating — 
In order to determine the jurisdiction of ihe 
Com t the plaint and not the written state- 
ment should be looked into. 13 P. 65=145 I. 
C. 294=1933 P. 246. Nor docs it depend upon 
the amount found and deciecd by the Court. 
« B. 31 ; 13 A 320 ; 16 A 286. The plaintiff’s 
valuation determines jurisdiction not only of 
the fii St Court, but of the Appellate Court 
abid) But Jce 38 C 639=12 l.C 464 But 
where the plaintiff knowingly makes false 
statements, it 15 a fraud 011 the Court aud 
the Court would have no jurisdiction to 
entertain the suit, 45 A. 191=71 I C. 411 
Consent of parties cannot confer jurisdiction. 
9 A 191=13 LA 134 (PC). SeeulsoZ^C. 
639=12 1 C. 464 ; 24 C.W.N. 633 ; 89 1 C 353. 

however, 14 CLJ 337, 43 CL J 116; 73 
LC. 903. Where the plaint is amended so as 
to render the claim beyond the pecuniary 
junsdiction of the Court m which it is insti- 
tuted, the suit cannot be tried by that Court 
9M 208 

OVEK-VALUATION OR UNDER- VALUATION OP 
SUIT,— Though jurisdiction is determined 
_ prima facie by valuation given by plaintiff, he 
‘ IS not quite free to give any arbitrary valua- 
tion and thus institute the suit in the Court 
oi his choice 31 B 73 , 40 C 245=17 1 C 
162; 17 C 680. Where it is patent on the 
face of the plaint that suit is over or under 
valued, the Court will return the same to be 
presented to proper Court undei 0 7, R 10. 
Wheie it is not so patent, even then, the 
plaintiff may be called upon to prove proper 
valuation, when objection is raised to it by 
the defendant. 24 C 651, 24 M 158, 21 M 
271 Wh’re in the course of preliminary 
inquiry it becomes clear to the Court that 
there has been gross under-valuation, it 13 the 
duty of the Court on the motion of either 
party or ex propno motu to order that the 
plaint be returned for presentation in the 
proper Court if the value be held to be not 
higher than the figure up to which that 
•Court has jurisdiction. 3 A W.R, 405=1935 
A._157, As to validity of decree passed in 
suit instituted in Court of lower grade, see 

S. 11 of Suits Valuation Act, 1887 See, 
however, 38 C 639=12 LC 464 

Where subject-maher op suit is incapa- 
ble OF valuation -See S 9 of Suits Valua- 
tion Act, 1887 Suits for restitution of 
conjugal rights are incapable of proper 
valuation, and plaintiff's valuation must hold 
good 28 A. 545; 34C. S'ii. But the same 
.cannot be said m the case of suits affecting 


pi oper ly, suit to compel registration of 

document, suit for removal of kariiavail 
suit to set aside adoption. In such cases the 
Madras High Court has held that the Drooer 
valuation would be the interest of the plain- 
tiff in the pioperty that would be affected hv 
the suit 31 M.89{FB), 13 M 56 I 4 
169, 15 i\r.294 , 11 M. 266; 6 M 192 75 I r 
115 But ice IS A 378 ; 32 C. 734=8’Boni P 
J. 334 in which a different view has been 
held 11 MLT 155. " 

Sec 16— As to pecuniary limitations, see 
S 1^, supra, and as to other lumtations 
prescribed by law, see S 92, infra and S. 32 
Bombay Civil Courts Act, 1869, Small Cause 
Courts Acts, Provincial and Presidency 
Scope and applicahon of sechon— This 
section docs not apply to chartered High 
^ '^20, applies to moveables. 
96 I C 691=1926 L 503 In .suits relating to 
moveable ptopcrly the Couit within whose 
jurisdiction the moveable p rope ity i-, kept 
has junsdiction to try the case 147 LC. 
591=1934 A. 226 Traiisfer of place where 
subject matter is situated to juris hction of 
different Court does not depnvc Court 
which originally entertained the suit from 
jurisdiction to tiy to its conclusion 47 M. 
LJ 448=87 1 C ,152, 1928 M 746=28 LW. 

The jurisdiction of Courts in British 
India IS governed by the samn principles as 
are applied by Com is of R juity in England 
except in so fai as they may be at vaname 
with legislative enactment. S 16, C.P. Code, 
does not lay do.wn any rule of law different 
from that prevailing in England 28 S L.R. 
54=155 1 C 677=1934 S 123 Non- 
compliance with the provisions of this sec- 
tion, and of Ss 17 to 20, IS m no way fatal to 
the junsdiction of the Court, and does not 
render a decree passed by a Court of compe- 
tent jurisdiction a mere nullity so as to 
empower the executing Court to refuse to 
execute It on that gro'ind. 25 S L R 204= 
131 LC 182=1931 S 47. 

Sec 16 (a) Immov'emjle property.— As 
to definition of term, see Cl. (25) of S. 3, 
General ChTiises Act, 1897 Trees standing 
on land are immoveable property, 19 B 207, 
but they are no longer such when cut down. 
{Ibid ) Glowing crops are not immoveable 
property, see S 2 (13), iupra 
Immovable Property in Foreign Country 
— J uRKDiciioNOF British Indian Courts — 
The English Courts, and so aKo British 
Indian Courts, have jurisdiction in personam 
in respect of foreign immovables against 
pel sons locally w. thin their jurisdiction, in 
cases where there is an equity between the 
parties arising fiom coutiact, fraud, or 
trust, provided that the decision of title be 
not directly involved. But such an equity 
must be of a personal nature, either a fidu- 
ciarw relationship or privity of some other 
kind between the parties. Such jurisdiction 
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[b) for the partition of immovable property, 

(c) for foreclosure, sale or redemption in the case of a mortgage of or 
charge upon immovable properly, 

{d) for the determination of any other right to or interest in immovable 
property; 

(e) for compensation for wrong to immovable propeity, 

(y) for the recovery of movable property actually under distraint or 
attachment, 

shall be instituted in the Court within the local limits of whose jurisdiction the 
property is situate : 

Provided that a suit to obtain relief respecting, or compensation tor 


Notes . 

JK persomm has always to be exercised for 
the purpose of deciding the existence of a 
valid trust in respect of foreign immovables 
and for the purpose of giving relief against 
fraudulent and inequitable dealings with re- 
gard to foreign immovables , for ordering 
accounts of rents and profits and for appoin- 
ting a receiver of foreign property, and 
although the Courts have not and could not 
put the receiver in possession of such pro- 
perty, they have given effect to such orders 
by dealing for contempt the party preventing 
possess'on being taken. 28 S L R 54=1'5S I. 
C. 677=1934 S 123, 23 N.L R. 170 (suit foi 
mesne profits as to immovable property situ- 
ated within fore gn jurisdiction) British 
Indian Court has no jurisdiction to pass a 
decree upon a mortgage of immovable pro- 

narfiT A XT T D inoF 


of fishery in enclosed water 24 C 449, a 
right of ferry, 13 il 54 , right to have a water 
course opened 4 W.R 107 Right to main- 
tenance claiming charge on immovable pro- 
perty in defendant's possession. 40 B 337= 
32 I C 985 ; 42 L.W. 647=158 I C 1012=1935 
M 1043. Widows estate in husband's im- 
movable properties. 23 B. 1, Suit for mouej 
due on promissory note with claim for 
charge on immovable property. 96 I C 752= 
1926 L 660 Suit by vendor oi vendee lo 


enforce specific perfoimance of contract to 
i land or by vendee for return of 


Igcigc Ul lUiUJUVaUiC 

petty situated in Berar 4 N.L R 61 , 1935 
N. 192, 31 NL R 43 (Sup.)=lS9 I.C 739= 
1935 N. 250 (RB.) 

S. 16 (b) When in a suit for partition of 
movable and immovable property, the 
latter IS situated outside the jurisdiction of 
the Court, leave can be granted to withdraw 
the suit, so far as it relates to it and relief 
may be granted so far as the movables are 
concerned 28 M. 216, 25 S L R 275=131 1 
C 186=1931 S. SO. 4 B. ^82; 1926 L 503, 27 
M 157 This clause does not include a suit 
for dissolution of partnership 41 A 513= 
17 ALJ 567=50 rc 156 
S 16 (c) —Suit for a declaration that a 
mortgage in favour of the defendant is in- 
valid, falls under the section 23 M.L J 679 
Where a Court grants a decree declaring a 
charge on immovable property situated 
wholly outside its jurisdiction, a purchaser 
under such decree would be treated only as 
a purchaser under a money decree 8 A 117 
A suit to enforce a charge created on the 
land for Government revenue on it can be in- 
stituted at the place where the land is situ- 
ated. 29 MLJ 639=39 M 795 Where 
lands are situated m 2 districts, and an order 
has been passed by the revenue authorites 
for the payment of the revenue regarding 
both the lands in one of the Districts and 
they were so paid , neither the order nor the 
paj ment would show conclusively that a civil 
suit in respect of that land lies within that 
district 149 I C 758=1933 P. 555. 

S 16 (d) —Right to or interest is im- 
MO\mc property, Wh.\t are -This clause 
includes a charge on immovable property 25 
b L R 204=131 1 C 182=1931 S 47 Right 
I-4S 


purchase *emu uj vtuucc loi leiurn oi 
purchase money owing to vendor's default to 
convey 143 I C. 759=1933 M 436. Sec also 
33 C 1065 But 9 Bur.L T 119=30 I.C 
431. Suit for recovery of unpaid purchase 
money 28 M 227, Suit for dedaialioii of 
plamtiflfsny//t /o rent, where it is denied bv 
the defendant 22B 22 
Right TO OR interest in imuovabu. I'lUr 
PERIY, what are not —A sulf for urrcais of 
rent IS not governed by this section but by 
S 20 although the plaintiff’s title to the 
property may incidentally come iii rjucsliur 
p HC A C.29, 10 I C 267=9 M L T 372 
Suit for declaring validity of adoption is uof 
governed by this section 30 L W 091 .Sins 
for declaration of title and for administia- 
tion, declaring pnoi probate proceeding js 
not come undei tins .section 
1926 L 456=94 JC 1046, 1926 L 503=96 1 
C 691 A suit for declaration that the plain- 
tiffs are beneficiary interested in a decree fo- 
sale, although it did not run in their name, 
does not fall under the clause 26 A 603, A 
suit for dissolution of partnership is not one 
to a right in immovable property, even 

Sec 16 (e) This clause refeis to toit-, 
affecting immovable propeity .is in the case 
of trespass 20 C 689 
S 16 (£) — As to jurisdiction in a .suit for 
recovery of movable property under attach 
.See 14 1 C. 279= 
1912 M W N 524 In suits relating to mov- 
able properly, the Court within whose juris- 
oiction the movable property is kept, has 
1934 4 2^^ *olry the case, 147 I C 591 = 

Proviso— ‘Defendant’ means all the defen- 
more than one 73 I 
C 405—1924 C 443 A suit by the vendor t(j 
enforce specific performance of a contract to 
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wrong to, immovable piopcrty held by or on behalf of the defendant mav 
where the relief scugM can be entirely obtained through his personal obedience 
be instiluled either in the Court within the local limits of whose jurisdiction 
the properly is situate, or in the court within the local limits of whose jurisdic- 
tion the defendant actually and voluntarily lesides, or can les on business or 
peisonally works for gain. ’ 

Explanaliofh — In this section “propeity” means property situate in. 
Biitish India. “ 

17. [S. 19 1 Where a suit is to obtain relief respecting, or compensation 

qn.tc w M ^0^ wroDg to, imiHOvable propcrty situatc withiH tho 

proper!, situate wHkln of difeent Courts, the suit may be .usti- 

jurisdiction of different tuted in any Court within the local limits of 
Courts. whose jurisdiction any portion of the property is 

situate: 

Notes 130. All the Courts situated outside the 

purchase land is a suit for land -within the Pai.yflHiij' to which S 17, C P Code anZT 
meaning of S 16 The pi oviso appears to have concurrent jurisdiction with the Cnnrt! 
«tend the section to a suit by the vendee inside the Santal Pargana.s for the tr§l o*f 
Hence the Court in whose juiisdiction the suits in which the propeities involved «« 
property IS situated has junsdietKm to try both outside and inside the Santal PareaS! 
the sui even though defendant docs not re- and the value of the properties eS 

I Bur.LT stances the Gaya Court has juiisdiction to 

tfie granted by try such suits, barring of course the resfric- 

l iiofj declaration of proprietary tions placed under S. S of Santhal Paiean^ 
n I®*’! A ” immovable propei ty, the pro- Regulation (1872) 13 P 486 H >52 1 C 

viso to S. W IS not applicable and the Court 1934 P.291 The C P Code Lm.? 
outside whose jurisdiction the property is this section extends to cSrts 

rSigslSSa 

mrnm^m 

68 1.C. 510= 1922 B 188 But if Couris Courts in S 17 means Courts to 

person who dwells or came^on bu^neTs or 'i8S-37”m l't' 11 

personally works for gain within the Wal ?P ri ^ ! r ^"=^7 MLJ. 11 

limits of Calcutta withfn the meaning of thi P-i”u S’"®?®!*’” 

proviso 40 C. 308. On this section (pro- 
viso). l_he proviso will not apply when the 
S°C*S9** the possession of the plaintiff. 

OP SEC- 
permissive, and 
5 P’'°Perties are situate in 
different jurisdictions, the section is no bar 
*® hnnging successive suits. 32 I C. 

4^-3 L W 107 (22 B 922, 14 C 835, Foil ) 

14 M 324; 1 2 C 
S^, 59 1 A. 268=63 Vf L.J. 336 (P.C) The 

Site" * °16 ‘a of 

^ to applicability of 

=1926 T°sn*rtu P’'0Perty, Jee 96I.C 691 
tnChoil does not apply 

to Chartered High Courts in their original 
Civil jurisdiction (See S 120 infra). As to 
applicability to Oudh Rent Act, j«13R,D. 


' uiu}icriies siiuare 

^4 B 495=59 M L T. 

aS S 9 1 42 C 2 16=27 MLJ. 

459 (P C.) ; 33 B. 373=2 I C 489. But if 
in such suits, properties within jurisdiction' 
also are involved, relief may be given with 
reference to such properties, while declining 
relief with reference to the rest of the pro- 
perties. 14 C. 836 ; 22 B 922. 

Boi^ PIPES OP parties— Jurisdiction vest- 
ed in Courts— Whether can be taken away by 
proof of plaint items not being within 

I^^'i^mtion. Bona fide suit protected 1930 

N 189, A bona fide compromise as to pro- 
perties situated within jurisdiction will not 
divesl the jurisdiction of the Court to pro- 
ceed with the trial regarding the claim as to 
j properties outside juiisdiction (inclu- 
ded m the suit) unless it was shown that the 
compromise was a meie continuance to 
defeat the policy of the rule of procedure as 
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Provided that, in respect, of the value of the subject-matter of the suit, 
the entire claim is cognizable by such Court. 

18. [S. 16-A.] (1) Where it is alleged to be uncertain within the local 

limits of the jurisdiction, of which of two or more 
Place of institution of Courts any immovable property is situate, any one 
pit where local limits of of those Courts may, if satished that theie is ground 
unS'tSa?” alleged uncertainty, record a statement to that 

effect and thereupon proceed to enteitain and dispose 
of any suit relating to that property, and its decree in the suit shall have the 
same effect as if the property were situate withm the local limits of its juiisdic- 
tion 

Provided that the suit is one with respect to which the Court is compe- 
tent as regards the nature and value of the suit to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub-section (1), and 
an objection is taken before an appellate or revisional Court that a decree or 
order in a suit relating to such property was made by a Court not having juiis- 
dtciion where the property is situate, the appellate or revisional Court shall not 
allow the objection unless m its opinion there was, at the time of the institution 
of the suit, no reasonable ground for uncertainty as to the Court having juris- 
diction with respect thereto and there has been a consequent failure of justice. 

19. [S. 18.] Where a suit is for compensation for wrong done to the 

person or to movable proverty, if the wrong was 
Suits for compensation within the local limits of the jurisdiction of one 
movable7“ Court and the defendant resides, or can les on busi- 

ness, or personally works for gam wiihin the local 
limits of the jurisdiction of another Court the suit may be instituted at the 
option of the plaintiff in either of the said Courts. 

Illustrations 

(a) A, residing in Delhi, beats B in Calcutta. B may sue A either in Calcutta or m 

Delhi. 

(&) 4 residing in Delhi, publishes in Calcutta statements defamatoiy of B 7? may 
sue A either in Calcutta or in Delhi 

Other suits to be instituted 20. [S. 17.] Subject to the limitations alore- 
w here defendants reside Or said, every suit shall be instituted in a Couit within 
cause of action arises. thg limits of whose jurisdiclion— ■ 


Notes. 

to local jurisdiction 12 M 3®0 , 30 A. 560 
IILUS1R.A1IVE Cases— Under 0. 1, R 3, a 
plaintiff can in the same suit combine distinct 
causes of action against seveial defendants 
provided that the relief claimed arises from 
a senes of acts or transactions and that there 
is some common question of law or fact 
arising in the suit. Where the question that 
anses for decision is common as against all 
the defendants, but the property in dispute 
IS situate in different districts S. 17 is appli- 
cable and the plain iff can biing a suit m 
any one of such districts 124 I C 202=37 

L. W 681=1533 M 622. But where plaintiff 
brought a suit to recover several properties 
situated in Lahore and Oudh, claiming 
Lahore properties under a trust deed, as 
trustee, and Oudh properties under the 
terms of a will, held, that there were distinct 
and separate causes of action, and a single 
suit cannot be instituted in one place 
regardina all the properties 59 I A 268=7 
Luck 324=36 CWN 937=1932 P.C 172=63 

M. LJ 336 (PC) 

Sec 18 . Reasonable ground for uncer- 


tainty —This may be caused by absence of 
notification as to the boundaries of a district. 
24 C. 449. The boundaries may have also 
been changed by fluvial action, and uncer- 
tainty may be caused thereby 

Sec 19.— This section is applicable only 
to torts committed m British India and only 
to defendants residing in British India 39 
433=28 I C. 394 As to the place of 
suing where the wrong consists of a series 
of acts, see 3 L B.R 164 As to suits against 
the Secretary of State for India for damages 
in lespect of tort committed by him. see 50 
M 449=1051.0 576=192741 6^53 M L J. 

Meaning of tFRMs.-The word 'resides' 
must be taken to refer to natural persons 
and not to legal entities such as limited com- 
panies or Governments. The words ‘carry 
on business or personally work for gam' 
are inapplicable to the Secretary of State 
for India in Council. The business intended 
by the section is a commercial business and 
O'" Government. SO 
M. 449=1927 M 689=53 ML J 355. 

Sec. 20 Scope of the Section — 5'ec’ 19 
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(fl) the f^etend-irii. oi each of the defendants where there are more than 
one, at the time of the commencement of the suit, actually and voluntarily 
resides, or carries on business, or personally works for gain ; or 

{h) any of the defendants, where there are more than one, at the time of 
the commencement of the suit, actually and voluntarily resides, or caines on 


Notes. 

¥. 477 , 19 A.L J 696=65 1.C 93. The C. T. 
Code does not forbid the institution of. a 
suit against a defendant resident in British 
India even if the decision may involve ad- 
judication regarding plaintiff's title to 
immovable property outside British India. 
23 N.L.R 170. Cause of action arising in 
native state inhere parlies reside— British 
Courts have no jurisdiction to try suit. 54 

B. 192=32 Boro L.R. 171 Couit’s jurisdic- 
tion does not cease because the place of cause 
of action ceases to be in its jurisdiction 
after the institution of the suit. 1928 M 746 
=s28L.W. 885. Agreement cannot confer 
jurisdiction wheie there is none, 1929 S 
227. 

QuESUON of [uRIsraCTION— ^foDE OF Dt- 
TERMiNAtioN.— It is well'Scttlcd that, the 
question of juiisdiction is lobe determined 
with reference to the allegations in the plaint 
and not with reference to the pleas Where 
It was alleged m the plaint that according to 
the agreement, which was the basis of the 
suit, the amount claimed was payable at the 
place of suit, the question of j unsdiction 
could not be separated from themeutsof 
the case, and the Court should allow the 
parties to produce their full evidence m 
regard to the execution of the agreement 
before coming to any decision as to whether 
the suit was cognizable by it or not. 151 1 

C. 726=36 P.L.R. 6=1934 L. 803 

Sec. 20 (a) ■ Actitallv and Voluntarily 
Resides, ETC —Under S 20 residence means 
permanent residence, not a temporary or 
casual residence as traveller M I C 65 
<Bur ) , 38 B 125 Foil. But w 14 1 C 573 
(M.) .S’eea/jo34M.257; 143 I.C 357=34 
P.L.R. 908=1933 L 120 A Government 
servant liable to be sent to various places but 
stationed in one place for several years 
cannot be said to have only a temporary 
residence there 11 1 C 851=4 Bur.L T. 183 
The mere fact that the defendants had their 
ancestral home within the j unsdiction of the 
Court would not give jurisdiction toil 64 
IC 688 (1)=19ALJ 822 , 38 I C 62=112 
P R 1916 But see 57 C 65 The fact that 
the debtor had a family home in a particular 
place is not conclusive of the question whe- 
ther he resided there 145 1 C 755=34 P.L 
R. 658=1933 L 851 (1) The words actually 
and voluntarily lesides applies only to natu- 
ral persons and not to legal entities 1930 L 
818. 

Carries on Business.- The test of ‘carry- 
ing on business' IS not the continuity or 
intermittency of the business, but the fact of 
owning interest in the business and receiving 
profits 28 N.L.R 118=140 1 C 63=1932 N 
114. . ‘Canning on business' is used as 
district from personally working. It does 
not involve personal appearance or personal 


effort. It means having an interest in busi- 
ness, a voice in what is done, a share in the 
profit or loss and some control upon the 
business 19 A.L J. 696=65 I.C, 93. See also 
4 M 29; 96 I C. 887=31 C W.N 174=1926 
P C. 88 (P C ) But where business is canied 
on by an agent, he should be an agent in the 
strict sense of the term. 23 M 458. The 
employment of a mete commission agent 
without power to enter into contract is not 
enough 8 B H C 102, 12 B 507; 8C 678- 
73 I.C. 205=1923 L. 427=29 SL.R 292=164 
IC 1015=1936 5 121 Partnership contract 
by P and D firms both having head offices at 
Calcutta— P firm having branch at Muzaffar- 
pui District— Contract that jutc be purchased 
by P at MuzalTarpur and sold at Calcutta by 
P— Suit by P for dissolution of partnership 
and accounts at Muzaffarpur Court Held 
that purchase of suit for purpose of business 
could not nccessanly be ‘carrying on busi- 
ness of partnership’, and hence Muzaffarpur 
Court had no jurirdiction 160 I C 353= 
1936 P. 6. Whether mere letting of house 
property through an agent can be said to be 
carrying on business 66 I.C 865=19^ L 
164 A minor French subject cannot be said 
to carry on business in British India merely 
because he has immovable pioperlies there 
20 LW 691, A corporation resides wherever 
it carries on business, irrespective of the 
location of its Head Office and if a Bank has 
50 branch offices, it has 50 separate and 
distinct juiisdictions 4 PL.T. 141=48 I C. 
943 ; 1933 L 1 1=14 L 42=149 I C 473 See 
also SC. 678, 50 MLJ 299. "Business" 
means commeraal business and not business 
of Government. The whole of a province 
cannot be said to be a single place for the 
purposes of Expl II and a Government 
cannot be sued at any place within that pro- 
vince 1930 L. 818=126 I C 514. 

Sec. 20 (b) : Leave of the Court —Leave 
may be given even after the institution of the 
suit 30 B. 570 An application for leave under 
S 70 (6) can be made after the passing of a 
judgment on the preliminary issue relating to 
jurisdiction but before the plaint is oidered 
to be returned for piesentation to the proper 
Court. 145 1 C. 706=27 SLR 230=133 S. 


179. Applicability- C’ty Civil Court, Madras 
—Suit in -Defendant residing outside 
Madra-,— Leave to sue— May be obtained 
before or after suit 68ML.J. 205. Leave 
to sue may be granted without prevmus 
notice to the defendant. 64 I C 794 , 25 A 
603 The leave can be granted in appeal by 
the District Judge. 35 I C. 74=4 L.W 411. 
Where leave to sue was sought forbnt 
refuse'i, the suit, cannot go on with the 
defendants on the record, when no permis- 
sion was granted by the Court. 46 B 229. 
A defendant may be taken to have ‘‘acquiesc- 
ed in such institution” if he does not abject. 
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business, or personally works for gam, provided that in such wse either the 
leave of the Court IS given, or the defendants who do not reside, or carry on 
business, or personally work for gain, as aforesaid, acquiesce m such institution , 


(c) the cause of action, wholly 


nouns. 

St'e 6 M 349 ; or apply under S. 22 , 30 B. 81. 
As to when and how objection to jurisdiction 
IS to be taken, see Ss. 21 and 22 When cause 
of action arises in Courts jurisdiction— 
Leave if necessary. 1929 S. 170 If leave is 

g anted without notice to the opposite party 
lurt can in the exercise of its inherent ju- 
nsdiction, hear objections and pass necessary 
orders under S. 151 ISO I C. 559=19^ L. 
266 Discretion of lower Court m granting 
or refusing leave will not be lightly mter- 
ferred with by the appellate Court, hut wheic 
the lower Court has refused to exercise its 
iscretion m a fit case, the appellate Court 
can infer fei e. 145 1 C 706=2/ SL.R 230= 
1933 S. 179 

Sec 20 (c) Cadsi<of action.— The ex- 
pression means the bundle of facts which is 
necessaiy to be proved to entitle the plaintifif 
to a decree 29 B 368 ; 22 C 451 ; a C W. 
N.S17;30B 167 , 39 A 506:31 M.LJ. 816; 
72 IC 920=1923 M 109, 1924 N. 308 ; 65 
I C 425=1922 0. 109=3 A.W.R. 11=147 1 C. 
591=1934 A. 226 ; 61 C 1023=39 CW.N 
293=155 1 C. 882=1935 C 160, 27 S L R. 230 
=145 I.C 706=1933 Smd 179 , 30 S L.R 182 
=1936 Smd 229; 57 B. 306=35 Bom L.R 168 
143 I C 335=1933 B 179 It means every- 
thing winch if not proved gives the defen- 
dant an immediate right to judgment, every 
fact which is material to be proved to entitle 
the plaintiff to succeed, and every fact which 
the defendant would have a right to traverse. 
58 C 539=134 IL 65=1931 C 659 . 60 C 
918 , 28 S L R 102 , 1934 R 234 A bona fide 
voluntary assignment affords a valid cause of 
action not only against the assignor, but also 
against the original debtor 1926 S 31, 
14=; I C 706=27 SLR. 230=1933 S. 179, 
34PLR 771=1933 L, 940 (Assignment oi 
promissory note withm jurisdiction giving 
nse to cause of action) The cause of action 
must be antecedent to the institution of suit 
4 P.L.J. 387 (393) The term means the 
cause of action as it was at the time when 
the right to sue arose for the first time Per 
Krishnan, J., in 31 M L J 816 It has no re- 
lation to the defence set up or to the dharac- 
ter of the relief prayed for in the plaint 16 
C. 98 : 46 I C 913 For place of filing an 
application under Sch. II, para 17, see 1933 
L 18 

Cause of action— Suits on Contract — 
The cause of action b suits on a contract 
arises at the place where the contract was 
made or the place where the contract was 
to be performed or performance completed 
or at the place where m performance of the 
contract any money to which the suits relate 
was expiessly or impliedly payable I R. 
231-7NLJ 25,79I.C 30,13 I C 943=16 
CWN 325,27 IC.129=8SLR 107 See 
also 145 1 C 464=1933 L 559 , 9 1 C 824 , 11 


►r in part, arises, 

B 649, 31 M 223=134 1 C. 65, 1926 C. 100 ; 
1929 S. 227 ; 58 C 539; 57 B. 306=143 I C. 
335=35 Bom L.R. 168=1933 B 179 26 SL 
R 167=139 I.C 114=1932 5. 9. If there 
is a contract made by means of correspon- 
dence between the parties, part of the cause 
of action arises where some of the letters 
are written or sent, and a suit can theiefore 
be bstituted at that place 39 CWN. 17-1. 
If the parties to contract for supply of goods 
agree that the dchveiy is to he made at a 
particular place, a cause of action would 
arise there in part at least, because under the 
terms of the contract it is the place where a 
part of the contract is to be performed And 
if owing to the action of the buyer the seller 
IS unable to perform the contract at the 
place agreed upon, he will have anghtlo 
institute his suit there In a suit for damages 
for bieach of contract the cause of action 
consists of making the contract, and of its 
breach, so that the suit may be filed either at 
the place where the contract was made, oi at 
the place where it should have been per- 
formed 56 A 828=153 1 C 824=1934 A L 
J 1093=1934 A. 740. Where the plamtifi 
residing in a place T gave orders to the 
defendant firm in M to send certain goods 
for which he sent an advance and instructed 
them not to send the goods per V P P and 
when the goods weiesent byV P. P,in 
contiavention of his order he refused to 
receive them and claimed the refund of the 
advance paid by him by a suit m the Court 
at T Held, that the Court at T had jurisdic- 
tion as the contract was made and was to be 
performed or the perfoiniancc thereof 
completed at that place. 40 L W 498=1934 
M 581=67MLJ 296 A suit fox damages 
for breach of contiact can be brought either 
w'here the contract was made or where the 
breach was committed m the place where it 
ought to be performed 16 C-W N. 325 , SO 
I.C 139,21 B. 126,27 M 494. Uealsoll 
M 355. 103 I C. 37 (2) , 19 S L.R 207, 
Whcie no place for the performance is 
prescribed by the agreement, the place where 
it is intended by the paities that such 
contract should be pei formed ought to 
supply the forum. 13 Bom.L.R. 46; 11 
B 649 ; 31 M. 223. 

Contract of Sale— A conlract is made 
where it is accepted and the buyer at Agra 
cannot sue at Agra for breach of a contract 
to sell goods concluded by acceptance at 
Delhi. 41 A 602. On this point, see also 60 
IC.481:2LLJ 5S5;53IC 331. (Tau^e 
of action may arise in the place of delivery 
of goods, if such place is an essential part o£ 
the contract 39 A 366 See nfxol44I.C. 
828=1934 L 44 Even if the price was stipu- 
lated to be paid at another place. 1930 N. 
90. A suit on account of non-delivery of 
goods may be brought m a Court of the 
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(a) C'.c 01 e?cli of the defendants where there are more than 

one, SL 'he nmt the commencement of the suit, actually and voluntarily 
-es^dus" -.-r Cci.jn;s oa t)U£iiicss, oi personally works for gain; or 

(o) any of the defendants, where there are more than one, at the time of 
the conihieaceraent of the suit, actually and voluntarily resides, or carries on 


Notes. 

\r 477 , 19 A,L J. 096=65 1 C 93. The C. P. 
Code does not forbid the institution of^ a 
suit against a defendant resident in British 
India even if the decision may ^ involve ad- 
judication regarding plaintiff's title to 
immovable property outside British India. 
23 N.L.R. 170, Cause of action arising in 
native state where parties reside— British 
Courts have no jurisdiction to try suit. 54 

B. 192=32 Bora .L R 17i. Court’s juiisdic- 
tion does not cease because the place of cause 
of action ceases to be in its jurisdiction 
after the institution of the suit 1928 M. 746 
=28 LW. 885 Agreement cannot confer 
jurisdiction wheie theie is none 1929 S. 
227. 

QuEsiioN OF Jurisdiction— Mode of De- 
iCRJiiN^TioN— It IS well-settled that the 
question of jurisdiction is to be determined 
with reference to the allegations in the plaint 
and not v?ith reference to the pleas, where 
it was alleged in the plaint that according to 
the agreement, which was the basis of the 
suit, the amount claimed^ was payable at tbe 
place of suit, the question of jurisdiction 
could not be separated from the meats of 
the case, and the Court should allow the 
parties to produce their full evidence m 
regard to the execution of the agreement 
before coming to any decision as to whether 
the suit was cognizable by it or not. 151 1 

C. 726=36 P.L R 6=1934 L. 803 

Sec 20 (a) • Actually and Voluntarily 
Resides, ETC —Under S 20 residence means 
permanent residence, not a temporary or 
casual residence as traveller 54 I C 65 
(Bur.) , 38 B 125 Foil But sec 14 1 C- 573 
(M ) See also 34 M 257; 143 I C 357=34 
PL.R 908=1933 L 120 A Government 
servant liable to be sent to various places but 
stationed in one place for several years 
cannot be said to have only a temporary 
residence there, 11 LC. 851=4 Bur L T 183 
The mere fact that the defendants had their 
ancestral home within the jurisdiction of the 
Court would not give junsdiction to it 64 
I.C.688 (1)=19ALJ 822 ; 38 IC 62=112 
P R 1916 But see 57 C 65 The fact that 
the debtor had a family home in a particular 
place is not conclusive of the question whe- 
ther he resided there, 145 1 C 7SS=34 P.L 
R. 658=1933 L 851 (1) The words actually 
and voluntarily resides applies only to natu- 
ral persons and not to legal entities 1930 L. 
818. 

Carries on Business.— The test of ‘carry- 
ing on business' is not the continuity or 
intermiltency of the business, but the fact of 
owning interest in the business and receiving 
profits 28 N L R 118=140 LC 63=1932 N 
114 ‘Carrying on business' is used as 
'district from personally working. It does 
not involve personal appearance or personal 


effort It means having an interest m busi- 
ness, a voice in what is done, a share in the 
profit or loss and some control upon the 
business. 19 A L J. 696=65 1 C 93, See also 
4 M 29; 96 I C 887=31 CW.N 174=1926 
P C 88 (P C.) But 'where business is earned 
on by an agent, he should be an agent m the 
strict sense of the term. 23 M 458. The 
employment of a mere commission agent 
without power to enter into contract is not 
enough. 8 B H.C 102; 12 B. 507; 8 C. 678, 
73 1 C 205=1923 L. 427=29 SLR. 292=164 
LC 1015=1936 S 121 Partnership contract 
by P and D firms both having head offices at 
Calcutta— P firm having branch at Miizaffar- 
pur District— Contract that jute be purchased 
by P at Muzaffarpur and sold at Calcutta by 
D— Suit by P for dissolution of partnership 
and accounts at Muzaffarpur Court, Held 
that purchase of suit for purpose of business 
could not necessarily be 'carrying on busi- 
ness oi partnership’, and hence Muzaftaipur 
Court had no junrdiction 160 I C 353= 
1936 P.6 Whether mere letting of house 
property through an agent can be said to be 
carrying on business 66 I C. 865=1922 L 
164. A minor French subject cannot be said 
to carry on business in British India merely 
because he has immovable properties there. 
20 L.W 691 A corporation resides wherever 
it carries on busine.ss, irrespective of tlie 
location of its Head Office and if a Bank has 
50 branch offices, it has SO separate and 
distinct jurisdictions 4 P L J 141=48 I C. 
943 ; 1933 L. 1 1 = 14 L 42=149 I C. 473 See 
also 8 C 678 , 56 M L J. 299 “Business" 
means commercial business and not business 
of Government. The whole of a province 
cannot be said to be a single place for the 
purposes of E.xpl II and a Government 
caimot be sued at any place within that pro- 
vince. 1930 L. 818=126 I C 514 
Sec, 20 (b) Leave of the Couri.— Leave 
may be given even after the institution of the 
suit 30 B. 570 An application for leave under 
S. 20 (6) can be made after the passing of a 
judgment on the preliminary issue relating to 
junsdiction but before the plaint is oidered 
to be returned for presentation to the proper 
Court. 145 1 C. 706=27 SLR 230=133 S, 
179 Applicability— Oty Civil Court, Madras 
—Suit in -Defendant residing outside 
Madra-.— Leave to sue— May be obtained 
before or after suit 68M.Lj. 205. Leave 
to sue may be granted without previous 
notice to the defendant. 64 I C 794,25 A 
603 The leave can be granted in appeal by 
the District Judge. 35 LC. 74=4 L W 411. 
Where leave to sue was sought for but 
refused, the suit, cannot go on with the 
defendants on the record, when no permis- 
sion was granted by the Court. 46 B 229. 
A defendant may be taken to have “acquiesc- 
ed in such institution" if he docs not object. 
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business, or personally works for gam, provided that m such case either the 
leave of the Court is given, or the defendants who do not reside, or carry on 
business, or personally work for gain, as aforesaid, acquiesce in such institution ; 
or 

(c) the cause of action, wholly or in part, arises. 


Notes. 

See 6 M. 349 ; or apply under S. 22; 30 B. 81. 
As to ■when and how objection to jurisdiction 
IS to be taken, see Ss 21 and 22. When cause 
of action arises in Courts jurisdiction— 
Leave if necessary. 1929 S. 170 If leave is 
granted without notice to the opposite party 
Court can m the exercise of its inherent ju- 
risdiction, hear objections and pass necessary 
orders under S 151. ISO IC 559=1933 L. 
266 Discretion of lower Court in granting 
or refusing leave will not be lightly inter- 
ferred with by the appellate Court, but wheie 
the lower Court has refused to exercise its 
discretion m a fit case, the appellate Court 
can interfere 145 I C 706=27 SLR 230= 
1933 S. 179 

Sec 20 (c) Cause OF ACi ION —The ex- 
pression means the bundle of facts which is 
necessary to be proved to entitle the plaintiff 
to a decree 29 B 368 , 22 C 451 , 23 C W 
N. 517,30 B 167, 39 A 506; 31 MLJ 816, 
72 IC 920=1923 M 109, 1924 N. 308, 65 
I C 425=1922 0. 109=3 A.W.R 11=147 1 C 
591=1934 A. 226 , 61 C 1023=39 C.W.N 
293=155 1.C 882=1935 C 160 , 27 S L R. 230 
=145 I C 706=1933 Sind 179, 30 S.L R 182 
=1936 Sind 220 ; 57 B 306=35 Bom L.R 168 
143 1.C 335=1933 B 179 It means every- 
thing which if not proved ^ives the defen- 
dant an immediate right to judgment, every 
fact which IS material to be proved to entitle 
the plaintiff to succeed, and every fact which 
the defendant would have a right to traverse. 
58 C. 539=134 IC 65=1931 C 659 , 60 C 
918 ; 28 S L R 102 ; 1934 R 234 A bona fide 
voluntary assignment affords a valid cause of 
action not only against the assignor, bat also 
against the original debtor 1926 S 31, 
145 1.C 706=27 SL.R. 230=1933 S. 179, 
34PLR 771=1933 L WO (Assignment ot 
promissory note within jurisdiction giving 
rise to cause of action) The cause of action 
must be antecedent to the institution of suit 
4 P.L J 387 (393) The term means the 
cause of action as it was at the time when 
the right to sue arose for the first time. Per 
Knshnati, J,m31MLj 816 It has no re- 
lation to the defence set up or to the charac- 
ter of the lelief prayed for in the plaint. 16 
C. 98 , 46 I C 913 For place of filing an 
application under Sch II, para 17, see 1933 
L 18 

Cause of action— Suits on Contract — 
The cause of action in suits on a contract 
arises at the place where the contract was 
made or the place where the contract was 
to be performed or performance completed 
or at the place where m performance of the 
contract any money to which the suits i elate 
was expressly or impliedly payable 1 R 
231:7NLJ 25;79IC 30,13 I C 943=16 
CWN 325 . 27 IC 129=8SLR 107 See 
also 145 1 C 464=1933 L 559 ; 9 1 C 824 , 11 


B,649, 31 M 223=134 1.C 65, 1936 C. 100; 
1929S.227 ; 58 C, 539, 57 B 306=143 I.C 
335=35 Bom L R 168=1933 B. 179 26 S,L 
R, 167=139 I.C. 114=1932 3 9 If there 
IS a contract made by means of correspon- 
dence between the parties, part of the cause 
of action arises where some of the letters 
are written or sent, and a suit can therefore 
be instituted at that place 39 C W.N. 171. 
If the parties to contract for supply of goods 
agree that the delivery is to be made at a 
particular place, a cause of action would 
anse there in pai t at least, because under the 
terms of the contract it is the place where a 
part of the contract is to be performed And 
if owing to the action of the buyer the seller 
IS unable to perform the contract at the 
place agreed upon, he will have a right to 
institute his suit there In a suit for damages 
for breach of contract the cause of action 
consists of making the contract, and of its 
breach, so that the suit may be filed either at 
the place where the contract was made, or at 
the place where it should have been per- 
formed 56 A 828=153 1 C 824=1934 A L. 
J 1093=1934 A 740. Whore the plaintiff 
residing in a place T gave orders to the 
defendant firm m M to send certain goods 
for which he sent an advance and instructed 
them not to send the goods per V. P P and 
when the goods were sent by V P. P , m 
contiavention of his order he reiused to 
receive them and claimed the refund of the 
advance paid by him by a suit m the Court 
at T Held, that the Court at T had jurisdic- 
tion as the contract was made and was to be 
performed or the performance thereof 
completed at that place. 40 L W. 498=1934 
M 581=67 M L J 296 A suit for damages 
for breach of contract can be brought either 
v'here the contract was made or where the 
breach was committed in the place where it 
ought to be performed 16 C W.N. 325 , 50 
I C 139, 21 B 126, 27 M 494. See also 27 
M 355 103 I C 37 (2) ; 19 S L.R 207. 

Where no place for the performance is 
prescribed by the agreement, the place where 
it is intended by the parties that such 
contract should be performed ought to 
supply the forum. 13 Bom.L, R 46; 11 
B 649; 31 M 223. 

Contract of Sale— A contract is made 
where it is accepted and the buyei at Agra 
cannot sue at Agra for breach of a contract 
to sell goods concluded by acceptance at 
Delhi 41 A 602. On this point, see also 60’ 

I C. 481 . 2 L L.J. 555 , S3 I C 331 Cause 
of action may arise in the place of delivery 
of goods, if such place is an es.sential part of 
the contract. 39 A 368 See also 144 1 C. 
828=1934 L 44 Even if the price was stipu- 
lated to be paid at another place 1930 N 
90. A suit on account of non-delivery of 
goods may be brought in a Court of the 
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place H:e' e Jcij /'•i v 'tnJ ya} I'-iuiil were to be 
made Oil this point, vee fliw 71 

I.C iS;39U 195: 43 A 33^. 77 PR 1909; 

65 :C J924L 349, 79 IC 30 Where 
goods are ordered by V P., the place ot suing 
IS the pJace where the goods were delivered 
and paid for 42 A 619 The cause of action 
for a suit by the seller for balance of 
accounts due fiom the buyer arises at the 
place of consignment of the goods to the 
railway 24 IC 423=1914 M.W.N 803 
Delivery to carrier is equivalent to delivery 
to buyer. 1925 L 555 = 89 I C 751 , 144 1 C 
828=1934 L 44 (66 I C. 501 Not FolU Cause 
of action arising in place where money is 
payable S'er42A 480. 1925 0.209 Pay- 
ment IS due at creditor’s place in absence of 
express or implied spetification 83 I C 339, 
118 1 C 898 Place of periormance of 
contract is place where money is payable. 
Sec also 86 I, C 1046. 89 I C 181=1925 N. 
408; 40 M L J. 800 (P C) . 1930 0 91 In a 
contract of sale of goods by Calcutta firm 
to Madras firm, where the payment was to 
be by bundles to be drawn by the former 
upon the latter, the cause of action for a suit 
io recover money overpaid arose in Madras, 
the payment having been made m Madras. 
47 M 403=46 MX J 82 When there is a 
clause in the contract that all claims should 
be decided at a particular place, whether suit 
can be institute at any other place where 
cause of action may have arisen See 144 
I.C 828=1934 L. U See also 110 I C 727; 
113 I.C 783. 119 IC 481, 49MLJ 25 
(P.C) Contract— Principal and agent— 
Supply of goods by agent— Balance struck at 
principal's place o £ business— Suit by agent 
at his place of business— Maintainability 
152 I.C 802=1935 L 68. 

Pari’nership Suits.— a suit for dissolu- 
fton of partnership can be brought only at the 
place of Its business 42 P R 1916=33 I C 
953 ; or where the partnership is entered into, 
1929 A 2.36; 32 PXR 464=1321 C. 218=1931 

L. 673 If there are two such places at any 
one place, 23 L W 361=92 I C. 915=1926 M. 
427; SO ML J 298 A suit for dissolution of 
partnership carried on in foreign territory is 
maintainable in British India if the parlies 
are resident there 23 BomX.R 543=63 1 C 
959=45 B 1228. Where partnership business 
was earned on at two places suit for disso- 
lution can be filed at either place and also at 
tlie place where partnership accounts arc 
maintained 50 M L J 298 , 1931 L, 673. But 
where the transactions had at a place cannot 
be said to amount to “carrying on of busi 
ness", that place cannot have jurisdiction to 
entertain suit for dissolution of partnership 
and accounts. 160 I.C. 353=1936 P. 6 (1926 

M. 427, Dist). 

Contracts of Agencv.- Where goods are 
sent to place to be sold there and a sale takes 
place in contravention of instructions, a suit 
for damages w 11 be at place A 1924 N. 308. 
In a suit for damages caused by the agent’s 
negligence, cause of action was held to have 
arisen in the place where the agent’s negli- 


gence occurred and the Court elsewhere had 
no jurisdiction 34 A 49, 1922 N. 167, ^ I. 

C. 287=1926 S.238 The cause of action 
in a suit for accounts aginst an agent arises 
at the place where the contract of agency 
took place or where it was to be performed 
and where account was to be rendered or was 
refused, 55 I C 266=12 BurL.T 198, 941, 

C 287=1926 S 238. also 6 L. 153- 
1924 A 530;10 LL.J 87=9L 4.55; 1929 s’ 
227, 1929 L 605=119 I C 481, 1821 C 734 ; 
33 Bom,L.R. 1364=135 I C 170=1932 B 42 
163 1 C 397=1936 R. 251. Where money was 
intended to be paid to the plaintiff at his place 
part of the cause of action arose there 46 
M L J 37l Unless the contract clearly in- 
dicated the contrary a commission agent is 
liable to render account only at the place 
where all the business is transacted 46 A 
465 SVe also 152 I.C 802 , 92 I.C 273=1926 
L 287 

Contract for Remuneration fok service — 
The defendant wrote a letter from S to 
plaintiff at F calling upon him to go to S to 
treat the defendant. After plaintiff's arrival 
atvVan agreement regarding the fees, pay- 
ment, etc , was arrived at S and the plaintiff 
waste be paid at S' Plaintiff sued for the 
fee fixed at F, held, that the cause of action 
arose at S as the who’e contract was made at 
that place Held further, th^t as there was 
no failure of justice caused by the suit being 
tried at F the objection as to jurisdiction 
need not be given effect to in revision 148 
I C 875=1934 A. 549 

Sun FOR Money —The cause of action for 
the payment of a debt will arise at the place 
wheie the debt is payable 20 1 C 683 (Bur ) 

If there is nothing as to the place where the 
money undei a bond is payable, the Court 
must be guided by the intention of the parties. 
49 1 C 950 Payment actually made by debtor 
at place other than where creditor resides 
resists the above presumption 1930 L 8l8 
=126 IC S14 The debtor must seek his 
creditor and pay him 27 1 C ]027=1926M 
1207 Sec also 24 ALJ 48; 23LW. 3= 
1926 M W N, 108 ; 53 J A 58=53 C. 88=49 M. 
L J 806(P C ) , 118 1.C 718=1929 L 868 (1) ; 
131 1 C 303 (2)=1931 L 431 Where loan was 
made at cieditoris tesidence in Biitish India 
to defendant residing outside British India, 
and the contract was silent as to the place of 
payment, held that the creditor could 
in&titute a suit for the recovery of the amount 
in the British Indian Court having Jurisdic- 
tion over his place of residence 59 B, 365= 
37 Bom L R. 357=1935 B 283. 

Suit on Negotiate iNtiTRUMtNTf, —A suit 
on promissory note lies at the place where it 
IS drawn and signed and dated. 28 M, 19. 
Where money on a pro-note was intended to 
be paid in place A the Court at A has juris- 
diction io entertain a suit on the pro note. 2 
P R 1916=31 I.C. 698 The assignment of a 
promissory note is a part of the cause of 
action and the assignee can sue on it in the 
Court within whose jurisdiction it took place. 
31M.L.J 816, 34P.I..R. 771=147 I.C 229= 
1933 L. 940. See also 21 S L R 192 But not 
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m the place of his residence even if assign- 
ment says, that money should be paid there. 
1929 C 306=119 l.C 295 Sceafso 155 I.C 
953=1935 N. 144. The cause of action on a 
hundt arises at the place where it is endoised 
by the payee. 22 C. 451 Sec aho 107 1 C 218 
The dishonour of a hmdi by non-acceptance 
constitutes part of the cause of aaion in a 
suit against the drawer 20 B. 133 Where a 
hiiiidi drawn in Cawnpore for acceptance and 
payment in Calcutta IS so accepted and paid 
in Calcutta, pai t ot the cause of action arises 
in Calcutta 47 C 588 Wherein respect of 
sale of goods at Tuticoiin to plaintiff resid- 
ing thereby defendant carrying on business 
at Rangoon, the contract was that plaintiff 
should make payment by hundia, and the 
defendant should obtain payment by endors- 
ing the same at Rangoon, held, that Tuticorm 
Court had jurisdiction to entertain suit for 
damages for short del 'very. 41 L.W 519= 
156 I C 1041=1935 M. 665=68 M L J. 504 (F 
B ). S. 20 IS subject to limitations of S 19 
An action in tort for wrongful conversion of 
a hundi is subject to the rule in S. 19 and 
must be instituted in the Court withm the 
limits of whose jurisdiction the defendant 
wrongdoer resides, and the Court within 
whose jurisdiction the hiutdi is endorsed 
over to the plaintiff will not have jurisdiction 
But if the suit IS one for money had and 
received upon an implied contract, the posi- 
tion would be different, for m this case, S. 20 
i\ould determine jurisdiction 30S.LR 182 
=1936 5 229 

Mairimonial Suits— In matrimonial 
suits, to which the Divorce Act does not 
apply, questions of jurisdiction should be 
decided under the Civil Procedure Code 54 
I C 65=12 Bur L T. 120 A Court is compe- 
tent to try a case of breach of contract of 
betrothal when the breach took place within 
Its jurisdiction, though the defendants may 
be residing elsewhere 37 1 C 114=93 P K. 
1916 In a suit for damages for breach of 
contract to many, part of the cause of action 
arises at the place where the marriage is to 
take place, though the agreement to marry is 
entered into at another place 65 I C. 812 A 
suit for restitution of conjugal lights may be 
bi ought either where the husband resides or 
the wife resides 18 B 316, 54 I.C 120 In 
a suit for restitution of conjugal rights the 
mere tact that the plaintiff has his home 
within jurisdiction is sufficient to give the 
Court j urisdiction Even where the defendant 
IS not resident within its jurisdiction and the 
parties had at no time been living together 
within that jurisdiction the Court cannot 
refuse to entertain the suit 59 M 392=43 
L W 307=1936 M W N. 19=161 I.C 485= 
1936 M 288=70 M.L J 288 (on appeal from 
67 ML.J. 271 which held otherwise). But 
where wife’s father is also impleaded and 
injunction is claimed against him, so far as 
he IS concerned it cannot be maintained at 
the plaintiff's place when the father lives 
beyond jurisdiction (Ibid ) A suit for dower 
lies in a Court within whose junsdiction the 


mairiage and divorce took place. 32 C. 146. 
See also 18 A 400 A suit for recovery of 
prompt dower lies also mthe place where the 
plamtift resides, on the principle that debtoi 
must follow creditor unless there is differ- 
ent contract between them 63 C 726=40 C. 
W N 392=161 1 C 427=1936 C 97 

Suits for Damaoes for Tortious Acis — 
If toit IS committed within the limits of one 
Court and the tort-feasor resides within the 
liinitR of another, both Courts have jurisdic- 
tion. 39 M. 483=28 M L J 3l0 Where a 
person purchases a ticket for journey by 
railway at A, but fell out of the train 
and was injured owing to the neglect of the 
Railway Co., at B, the cause of action for a 
suit for damages arises at B and not at A 
42 A. 488 See also 9 L 140=112 1 C 153 
A suit for defamation may be instituted at 
the place where the defamatory matter was 
published. 13 B. 178 In a suit for malicious 
prosecution and arrest part of the cause of 
action arises at the place where the person is 
arrested 6 Bom.L.R. 141 

Insurance Contracts— In cases based 
on contract of insurance, the words 
'cause of action' do not include the loss 
or damage of the property insuicd, which is 
merely a cause of the cause, the real cause 
of action being failure to pay money under 
the contract. IR 231=76 1 C. 482=1924 R. 
2 But 1928 N 305 (2) The only defi- 
nition of cause of action that will work if it 
has to be applied to cases of all kinds is the 
entire set of the facts that gives rise to an 
enforceable claim In the ca'-e of an insu- 
rance policy payable at death, the claimant 
must prove the death of the insured ; hence 
the place of the death of the assured is a 
place where the cause of action asises, so as 
to give jurisdiction to the Court of that 
place. The words “on proof to the satisfac- 
tion ofdirectois, that the sum assuied has 
become payable” mean only proof of death of 
insured 28 S.L R 192=151 I.C 516=1934 
S. 76 , 44 1 C 694=22 C W N 517, 41 1 C. 
392 (M),34BomL.R 815=140 IC.262= 
1932 B, 292 See also 98 P.R 1918=45 1 C. 
900=29PLR 1918. 

Lease.— A lessee of a grove must apply to 
the lesser to fix a place for payment of the 
premium due , and when he does not do so, 
he has to make the payment at the lessor’s 
place of residence, because he, as a debtor, 
has to find the creditor. Therefore a suit 
by the lessor for the premium due can be 
instituted at the place where the lessor lives, 
since part of the cause of action arises there, 
though the lands may be situate and the lesse 
may reside in a different place. 18 R D 403= 
15 L R. 527 (Rev ). A instituted a suit in the 
Court of Small Causes at X against her 
agent D, for recovery of Rs 100 being the 
unpaid balance of the premium collected by 
D in respect of a lease in favour of B On D 
pleading that he had recovered Rs 800 only 
and the remaining Rs 100 was paid by B to .4 
herself, A amended the plaint impleading B 
claiming the sum from B in the alternative. 
The grove to which the lease related was 
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Ea plu:> I — VVhs’e a person has a permanent dwelling at one place 
iiid cLo \ lesidence at another place, he shall be deemed to reside 

at boai places respect of any cause of action arising at the place where he 
-.3 3 Each teinp‘>rary residence. 

E ' planaiion II.— A corporation shall be deemed to carry on business at 
■is sole or piincipal office in British India or, in lespect of any cause of action 
arising at any place where it has also a subordinate office, at such place. 

Illustrations. 

(а) A is a tradesman in Calcutta. B carries on business in Delhi . B, by his agent in 
Calcutta, buys goods of A and requests A to deliver them to the East Indian Railway 
Company. A delivers the goods accordingly in Calcutta. A may sue B for the price ol the 
goods either in Calcutta, where the cause of action has arisen, or m Delhi, where B carries 
on business. 

(б) A resides at Simla, B at Calcutta and C at Delhi A, B and C being together at 
Benares, B and C make a joint promissory note payable on demand, and deliver it to A A 
may sue B, and C at Benares, where the cause of action arose. He may also sue them at 
Calcutta, where B lesides, or at Delhi, where C resides; but in each of these cases, if the 
non-resident defendant obj'ects, the suit cannot proceed without the leave of the Court. 


Notes. 

situated at Y and A resided at X where most 
of her property was Held, that the cause of 
action accrued to A at X as under S 49. of 
the contract Act, there was an implied pro- 
mise to pay at A’ 1933 A. 147=1501 C 289 
As to form in jui/y /or rent, with and 
without an additional prayer for eiectmerit, 
under S. 66, B T Act, see 27 CW.N. 542= 
1923 C 619=77 LC 253 
Suits ac^wnst non-eesident Foreigners 
—A British Indian Court has jurisdiction to 
entertain a suit if the cause of action arises 
within its jurisdiction, even where the de- 
fendant 1 .S a non-resident foreigner 59 B 
365=37 BLR 357=1935 B 2^ (suit for re- 
covery of loan) ; 35 M L j 189 (a case 
against a foreign ship-owner for short deli- 
very of goods) See also 56 A 828=153 
IC. 824=1934 AL.J. 1093=1934 A 740 
Neither the fact that the rent sued 
IS in respect of property situated in 
a Native^ State, nor that defendant isiesident 
a Native State, will prevent British Indian 
Court from entertaining the suit for rent 
where the rental agreement had been exe- 
cuted in British India 41 L W. 381=1935 M 
W N 174=157 1 C 281=1935 M 545=68 M. 
L.J. 506. The question whether its decree 
^uld be enforced against him in the foreign 
Court is one for consideration of the Courts 
of that State. 35 M L.J. 189 See also 29 M. 
0? (suit against a subject of a protected 
point, see also 20 B 
133; 17 B. 662; 30 1.A. 220=13 M L.J 287= 
26 M. 544 (P C ) , 25 B 528. 

Arbitration — Refusal to refer to arhitra- 
1^®^ by the other party ib a fundamental part 
cause of action in an application under 
Sch II, para 17 to have the agreement filed 
refusal confers jurisdiction 
1933 L 18=150 1 C 674 It is immaterial that 
the proposed arbitrator resides elsewhere, 
and the cause of action as to the other reliefs 
also have arisen elsewhere (Ibtd). 

Suits to set aside decree on thl ground 
OK FRAUD. A suit to scl aside a decree ob- 
tmned by fraud, where no other relief is 
claimed, cannot be maintained m any district 


outside the district in which the fraud was 
committed and that the decree obtained. 29 A 
418, 25 A 48; 36 A 564 Defendant fraudul- 
ently obtained a decree m S’ and transferred 
it to A and m execution had the plaintiff ar- 
lested in A, Held, a suit to set aside the 
decree could be filed at A as the material 
portion of the cause of action accrued at A.. 
39 A 607, 5 C.WN.559 See also 3 Lack 
142=4 OW.N 1103, 1927 L. 778=100 I C. 
164 (2) As to whether the Court in whose 
jurisdiction the property attached under the 
dectee is situate, has jurisdiction to entertaiu 
a suit to set it aside, see 37 A 189 Decree 
obtained at one place and transferred to 
another place for execution. Suit to set aside 
can be filed at either place. 7 L. 61=94 1 C 
377. 

Revision and APPEAL —No hard and fast 
rule as to revision can be laid down m cases 
of decisions as to jurisdiction under S 20 and 
each must be decided on its own merits 1923 
L 565; See also 41 A 602 Where leave to 
sue IS granted or refused by the trial judge, 
his discretion should not be lightly interfer- 
ed with in appeal. But where the trial judge 
has refused to exercise his discretion, the 
appellate Court can interfere 27 S L R 230= 
145 1 C 706=1933 5. 179. 

Expl I —Defendant having permanent 
dwelling at one place and temporary resi- 
dence at another for carrying on business— 
Goods sold to defendant and document got 
executed at place of temporary residence— 
Suit IS maintainable at place of permanent 
dwelling, where there was no intention on the 
part of defendant to abandon the idea of re- 
turning to it 143 IC 357=34 P L R. 908= 
1933 L 120 (57 C 65, Appr , 2 Bom L R 60S 
No/Foll,42PR 1916=112 P.R 1916 Dist). 
See also 1936 L.853 The onus of proving that 
he has abandoned his permanent residence 
lies on the person who so alleges ; 1936 L 8S3, 

Expl. II— The plaintiff carried on busi 
ness at Amritsar. The defendant firm had' 
its head office at Bombay and a sub-office at 
Amritsar This sub-office conducted cor- 
respondence with its local customers, receiv- 
ed orders and moneys were received and 
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21. [S 16-A (2).] No objection as to ihe place of suing shall be allowed 
^ ^ by any appellate or revisiocal Court unless such 

je ons ojuns ic ion taken in the Court of first instance at 


Notes. 

disbursed The orders placed at Amritsar 
were not, however, binding unless they were 
accepted by the head-office. Held, that the 
defendant firm was “carrying on business’' 
at Amritsar and a suit filed at Amritsar was 
regular. (45 1 C 900, R.) 14 L 42=140 I C 
473= 1933 L 11 

Sec 21— Scope and Appucability of 
Seciion— Section 21 is new and the alter- 
tions in procedure are retrospecti\e in effect 
87 P.R 1914=26 I C S43 There is a dis- 
tinction between an absolute want of juris- 
diction and an irtegular assumption of juris- 
diction. 36 C. 193 It IS a well established 
rule that where the Court has no inherent 
jurisdiction over the subject-matter of a 
suit. Its decree is a nullity even though the 
parties may have consented to the jurisdic- 
tion of the Court. The parties cannot, by 
their mutual consent, convert it into a pro- 
per judicial process although they may con- 
stitute the Judge their arbitrator. 27 CW N. 
542=1923 C 619 See also 146 LC. 204=1933 
M 471=38 L W 896, Even when objec- 
tion is not taken, when there is a complete 
absence of jurisdiction, acquiescence of the 
parties cannot give the Court jurisdiction m 
the matter. (41 1.C. 276, 36 I C. 457 and 70 
LC 396, Rel.) 142 1 C 613 (1)=1933 M 
346, 1933 MWN 208, 9 A 191=131 A 134 
(PC),ini. 26,14I.A 160, 9 Bom 266 ; 8 
B 313,9 B.HC 242 ; 38 C 639; 1931 A 454, 
33 Bom L R 1364= 135 1 C 170=1932 B 42 , 
6 Luck 697 , 31 N L R (Supp ) 57=161 I C 
877=1936 N 1 (F B ) The exception con- 
tained m this, section cannot be so 
interpreted as_ to have a wider application 
than what is justified by the terms of the 
section 27 C W N 542=1923 C 619 It 
IS only when the Court is competent to try, 
and the parties join issues and go to trial 
that this section is applicable, and the defen- 
dant cannot subsequently dispute its juris- 
diction 31 N L R, (Sup ) 57 (Noted supra). 
But this section does not apply to a case 
where the objection is not one as to the place 
of suing, but one going to the nullity of the 
order of thefiist Court on the gioundof 
zoant of jurisdiction and it can be taken at any 
time The CTourt of a district subject to the 
C P, Code has no jurisdiction under S 17 to 
entertain a suit so far as it claims a decree 
for sale of mortgaged property situated in 
a scheduled district and the order for sale 
of the land can be set aside although no 
objection to the jurisdiction of the first 
Court was taken 42 M 813=37 MLJ. 11 
(P.C.) overruling 4IC 411. See also 152 
IC 135=3SPLR 482=1934 L.652; 7 A. 
230, 13 M 25; 2BH.C 40, 12 B. 155; 13 
B. 424, 13 M 273 ; 33 B 664 ; 13 B. 650 ; 23 
B 22. 97 1 C. 770=1926 C 1101; 33 Bom. 
L R. 1364=135 I.C 170=1932 B 42; 6 Luck. 
697=9 0 W.N 847=1932 0 313. Section 
cannot apply where the case is one of in- 
1-46 


herent incompetency of Brittsh Indian Court 
the cause of action arising outside British 
India. 10 Lah LJ. 87, Section does not 
apply to execution of foreign judgments. 
86 I C. 492=1925 M 788; 120 I C. 279=1929 
L 449. The section does not apply when 
the question is whether the suit is triable on 
the small cause side or regular side (1931 
0. 411), or to a case triable in the Origi- 
nal Side of the High Court where part of 
the cause of action arose outride its jurisdic- 
tion and leave to sue had not been obtained 
therefor .56 B. 324=34 Bom.L.R 236=137 1. 
C 381=1932 B 291 ; 40 C W N 65=164 I C 
907, 160 1 C 818=1935 R 517. (1929 C. 358 
Rel on, 1926 M 421; 1920 M, 1019, 1925 M 
117, Dist) Section does not modify Cl 12 
of the Letters Patent (Cal ). 56 C. 940. 
Where the provisions of the Arbitration 
Act are wholly inapplicable to an award 
under the Act, it cannot become capable 
of enforcement under the Act merely on 
account of the failure to raise any objec- 
tion in the Court filing the award This 
section is not applicable to such a case 
35 P L R 482=152 I C 135=1934 L 652 
The section applies where there is want of 
territorial jurisdiction not merely at the in- 
stitution of a suit but at any stage during 
the progress of it. 47 M L J. 448=87 I C 
152. 47 M L J 192=87 1 C 341=1924 M 697 , 
46 MLJ 250 

Conditions for vpplication on Section. 

— (1) At IHE earliest OPPORTUNIIY —All 
condiMons mentioned in tlie section must 
be fulfilled before deciee can be set aside 
96 1 C. 544 (1) Objection should ha at Ihe 
earliest opportunity, 49 M 74=50 MLJ 
161 If the plea as to objection is taken in 
the original proceedings at any stage thereof 
the Court should retuin the plaint for pioper 
presentation. The question of delay men- 
tioned in S 21 is only applicable to appeals 
and revisions. 10 I C 980=4 S L.R 264. 
See also 53 I C 331 ; 8B 313, 9 B. 266 , 23 B. 
679 ; 10 M. 21 1 ; 93 I C 103 A question of 
jurisdiction, as to whether a suit will lie in 
a British Indian Court, which is a question 
of law depending upon public documents 
requiring no proof, can be raised in the 
appellate Court S 21, C P. C!ode, is no 
bar to such a question being raised at any 
stage of the proceedings But where British 
Indian Courts have power to deal with the 
Its, S. 21 comes into play and operates as an 
estoppel. 28 S L R 54=1934 S. 123=155 
I C 677 Trial Court dismissing suit as 
against one defendant on ground of want of 
jurisdiction— On appeal by other defendant, 
appellate Court passing decree against him. 
1935 C 153 The principle underlying the 
section IS that objection to jurisdiction may 
be waived and it applies as well to collateral 
proceedings as to proceedings in appeal or 
revision, 47 M L J 448. A defendant who 
objects to the jurisdiction of a Court cannot 
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lliti eariit,«L popritijjf oppn,iu;iili an«l ui all cases where issues are settled at or 
' ■ UL’h l.n:eLf^ni. rt.ul unless there has been a consequent failure of justice 


Notes 

be ■iait to Imvc aaiuiesccd in the tnal of the 
suit if III.' Joc'.s not applj. for a transfer 27 
I.C 232=1^ CW.N. 1340 

(2) Fmlure of Jushcl— a decree 

passed bj Court having no territorial juris- 
diction over the subject-matter will not be 
set as de on that account in the_ absence of 
proof of preiuiice or failure of justice 149 
I.C 1050=36 P.LR. 99=1934 L 233 
Where there has been no failure of justice, 
the plea as to want of territorial jurisdiction 
cannot be entertained in appeal 49 I C 441 ; 
55 I C 442, 36 I C 431 ; 1922 L 164, 1929 
A 236, 31 P L R. 616 1932 L 135=32 

PLk 874=136 I C 17, 131 IC 603= 
1931 A 556; 32 P L R 50=1931 L 142=131 
I C 276 In a suii on a promissory note 
ivhere defendant on whom onus lay 
remained w pai te and without satisfactory 
reasons and a decree was passed (with 
out iiiriithctioii). neither the appellate 
nor the reivsional Court would inter- 
fere as there was no failure of j'ustice 
within the meaning of this section, 1581. 
C 252=1935 W. SJ^4 The question cannot 
be gone into in unless it was 

raised at the earliest possible moment in the 
course of the suit 48 1 C 465, 41 I C 161. 
An objection as to territorial jurisdiction 
raised before appellate Court must be deter- 
mined on merits to ascertain whether there 
has been a failure of justice. 42 A 74; 37 
IC 114=93 PR 1916;, '•7 PR 1914=26 1 C 
543; 1922 0 124, 19 ALJ 305=62 IC 
399, When a suit is instituted in a British 
Indian Court the Court must determine 
■whether it has jurisdiction to heai the suit or 
not by the aid of the Code. In case of doubt 
as to whether a Court had jurisdiction the 
objection cannot be entertained by the appel 
late Court unless there has been a consequent 
failure of justice 147 1C 591=1934 All 
226 also 1933 P. 555=149 I C. 758 
Although the objection was taken at the ear- 
liest opportunity before issues were settled 
the High Court refused to mterfere m revi 
Sion as there was no prejudice to the parties. 
44 1 C 694=22 C W N 517 See also 2 Pat. 
LR. 74=80IC 745 

Applicvbiliiv of Section 1 to Execu- 
tion Proceedings —Though S 21 does not 
in terms apply to execution proceedings, the 
principle underlying it, being one of general 
application, applies to execution proceedings. 
Where an objection to jurisdiction is not 
taken before the sale of the property in 
execution, it cannot be raised at alater 
stage 40 L W 284=1934 M W N. 878=152 
I.C 891=1934 M 573 See aljo28LW885 
=1928 M 746. An execution sale after con- 
firmation cannot be avoided on the ground 
that the Court had no terrifonal jurisdiction 
over the property 24 M L.j 70 Sec also 
43 M. 675=39 MLJ. 203 (F.B). 46 AfL.J 
250. The rule of territorial jurisdiction 


does not apply to execution of morteace 
decrees 49 M 74=50 M L I 161 The sec- 
tion applies to all objections based on the 
alleged infringement ol the provisions of Ss 
lOtolS, C.P Code, as regards the institu- 
tion of suits relating to immoveable property. 

A Court executing a decree could not enter- 
tain an objection on the ground of want of 
territorial jurisdiction 43 M 675=39 ML.T, 
202 (F.B ) .S-cc also 50 M 882=52 M L.J 
605 

(2) Appeal— Although S 21 does notin 
teims apply to appeals, the principle under- 
lying it is of general application, so as to 
cover pioceedings other than original suits 
Hence where an objection as to jurisdiction 
IS not taken in the lower appellate Court, the 
plea must be deemed to have been waived 
and cannot be raised in second appeal [43 
M. 675 (F B); 55 M. 801 (F B ) , 87 
I.C 152; 87 I. C 341, Ref] 29 N. L. R 
342=1933 N. 318. Decree cannot be ques- 
tioned m an appellate Court when the 
objection has not been raised in the trial 
Court 93 I.C 103=7 0 W.N 1079; noi a 
Court of second appeal 1930 M 541 . Where 
first appellate Court upholds objection to 
juisdiction and returns plaint for proper pre- 
sentation, the plaintiff may agitate the matter 
in second appeal, even lliough it may not be 
specifically set forth m memo of appeal. 131 
I.C. 603=1931 A 556. Respondent to appeal 
raised preliminary objection based on fact 
that suit has been overvalued, at a late stage 
after appellant's arguments had proceeded 
for some time. Held, the Court will not 
refuse to hear the objection though it may 
disallow costs to respondent- 14 P. 414=1 d 
P atLT 103=1935 P 160. 

(3) Remanded Case— Neither S 21 m 
terms, nor any principle underlying it is 
applicable to a remanded case being dealt 
with by a Court other than the Court speci- 
fied m the order of remand. 44 M.L J. 23S 
=72 1.C 314. 

(4) Application to set aside ex parte 
DECREE —Section applies to application to set 
aside ex paric decree. 52 A. 947=1930 A.L. 
J 997. 

Decrfe w'lTHOua Jurisdiction— Indepen- 
dent sun TO SET ASIDE DECREE— MAINTAINA- 
BILITY.— S 21 does not provide against the 
question of jurisdiction being agitated by 
means of an independent suit It only bars 
the raising of the question for the first time 
in a later stage of the same suit before the 
appellate or revisional Court 1931 A L.J 
240=131 1 C 248=1931 A 454, 1923 C. 619= 
27CW.N. 542; 31 NLR 43 fSup)=159 
I C 739=1935 N 250 (F.B ) See also 28 
BomL R 879=98 I C 341=1926 B 481 But 
see contra, 7 P 216=9 Pat L T. 789=108 1 C 
321=1928 P 324 ; 43 M. 675=12 L W 217=58 
I.C 871=1920 M W N 460=39 M L J 203(F. 
B ) ; 87 LC 152=1925 M. 117=47 M L J. 448 ; 
11 L L.J 306=1201. C 279=1929 Lah 449. 
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S. 23] The Code of Civil Procedure (V of 1908). 

22. [Ss 22, 23.24.) Where a suit may be instituted in any one of two or 
more Courts and is instituted in one of such Courts, 
Power to transfer suits defendant, after notice to the other parties, may 
molJthan^oJe Cour at the earliest possible opportunity and in all cases 

where issues are settled at or before such settemenl 
apply to have the suit transferred to another Court, and the Court to which 
such application is made, after considering the objections of the other parties 
(if any) . shall determine in which of the several Com ts having jurisdiction the 
suit shall proceed. 

23. (1) Where the several Courts having juris- 
To what Court applica- diction are subordinate to the same Appellate Court, 
an application under S. 22 shall be made to the 


Notes 

Sec 22:— Scope and applic vtjon,— This 
section and S. 23 of the C P Code do not 
apply to a case in which the question is 
ivhether a suit should be tried bj a Court 
subordinate to a High Court or by a High 
Court or the Chief Court of Otidh Such a 
case is not coveied by any specific provision 
of the Code , and in the absence of a rule of 
law specifically applicable thereto, it is open 
to the High Court to exercise powers similar 
to those contemplated by Ss 22 and 23 If 
It appears that the plaintiff has chosen a 
forum m utter disregard of the convenience 
of both parties, for some ulterior object and 
in abuse of his position as domtnus hies the 
High Court can, in the exercise of its in- 
herent power, determine which of the two 
Courts having jurisdiction should try the 
suit 1934 A 14=56 A.201=1933ALJ 1507 
=147 1 C SI3 Neither this section nor S 23 
Applies to Chartered High Courts in exercise 
ofOiiginal Civil Tunsdiction 56 C 940= 
1929 C 358 Ss 22 and 23 do not pro- 
vide for the transfer of a case from a Couit 
subordinate to one High Court to the origi- 
nal side of another Court 69 I C 772 See 
<iho571C 649=1 PatLT 389 This sec- 
tion has to be invoked only in cases where 
option IS given to the plaintiff to choose his 
own forum {Vide Ss 16 and 20) , 12 A 
L J 896=24 I C. 318, 71 I C 268= 
1923 A 288 The pro\isions of the section 
are mandatory An application for transfer 
cannot be maintained after the settlement 
of issues 78 I C 608=1925 L 175; 11 P R 
1917=35 IC 616=16 P.LR 1917, 7 LLJ 
93=88 1 C 531=1925 L 322 The Provision 
as to notice is mandatory 107 I C 593. 
Both Courts must have jurisdiction in ordei 
that an application can be made under S ^ 
or S 23 Where jurisdiction is denied, no 
application for transfer can be made 24 
I C 318=12 A L J 896 , 71 I C 268=1923 1. 
288 (2) ; 12 A L.J 986, 48 1 C 105=21 0 C 
217 In an application for transfer under 
Ss 22 and 23, the question of want of juris- 
diction of the trying Court cannot be raised 
34 1 C 707 ; 1 Pat LT 277=56 1 C 920 In a 
suit pending before the Onginal Side of the 
High Court an application to transfer the 
case to the Court where the suit ought to be 
tried should be made under S 22, C P Code, 
on the Onginal Side of the High Court 
which has seizin of the case And the Court 


has power to pass such an order under S 151. 
12 R 548=151 I C 573=1934 R 265 (F B ) 

Grounds for Transfer —The plaintiff has 
always a right to choose his forum The 
juiisdiction conferred by Ss 22 and 23 must 
be exercised very cautiously and only when 
a clear cause has been shown The mere 
fact that It would add to the defendant’s 
convenience is no ground for transferring 
a case 73 I, C 860. See also 13 B 178; 69 
I C 772 , 69 1 C 239 , 54 I C 935=167 PR 
1919 , 34 1 C 686 , 25 1.C 874 ; 24 1 C. 707 , 57 
I C 649=41 A 381 : 32 I C 613=14 A.L J 
242,19281 183,1927 L 14=97 IC 390; 
1928 L 159=106 IC. 869. A suit can be 
transferred only upon two grounds, viz. (a) 
that there will not be an impartial trial 
by the trying Court, or (b) that there is 
manifest preponderance of convenience to 
the petilioner,if the suit is transferred to the 
other Court 56 l.C 920=1920 P. 235 See 
also 33 l.C 797 , 106 l.C. 870=1928 U 15 ; 4 
O.W.N. 1114; 97 1 C. 390 

Bias of Judge -The apprehension that 
theie will not be an impartial trial mu'stbe 
such as a reasonable man might reasonablj 
be expected to have 1923 L 5G4 The fact 
that a Judge has decided a point of law aris- 
ing m a case analogous to the case is not a 
good giound foi transferring the case from 
bis file 67 I C 228=1922 L 369 , 15 1 C 569 
Where the Judge merely took an erroreous 
view m disposing of a certain application 
but there is nothing to suggest any bias in 
his mind for or against any party an applica- 
tion for transfer cannot be entertained 1934 
A 37 (2) Observations injudiciously and 
thoughtlessly made by the Judge, not a suffi- 
cient ground for transfer 29 I C 29 But 
see 133 I C. 876 (1) 

Convenience of parties —Convenience to 
the parties and witnesses would be a good 
ground for transfer 1924 0 410 Balance of 
convenience may be considered in deciding 
an application for transfer. 72 I C 592= 
1923 L 383, 44 A. 278, 9 0 L.J. 413=69 l.C 
717 An order of transfer passed without 
regard to the convenience of the parties and 
without hearing the other party is illegal 
33 l.C 797=^ C.L.J. 295. On this sec- 
tion, see also 85 l.C. 852=6 Pat. L.T. 540 

Sec. 23 —As to scope and application of 
section, see 50 A 201 , 56 C 940 and 69 1 C 
772 noted under S 22, supra The Onginal 
Side of a High Court is not subordinate to 



364 


Tj^ C;rL CoLfiT (Imperial Acts). 


[S. 24 


Co.'us are subordinate to different Appellate Courts 
but K, the '.I '-c titF* application shall be made to the said High 

^'^'‘",' 3 , Where such (.’ourts are subordinate to different High Courts, the 
applicauon shall be made to the High Court within the local limits of whose 
jurisdiction the Court in which the suit is brought is situate. 

24 [S. 25.] (1) On the application of any of the parties and after 

notice to the parties and after hearing such of them 
General powers of trans- desire to be heard, or of its own motion without 
fei and withdrawal notice, the High Court or the District Court may 

at any stage— 


Notes. 

the Appellate Side of the High Court wifhm 
the meaning of S 23 (3). C P.Code (IIL- 
BR 416=77 I.C 408=1923 R 22. Overr ) 
12 R. 545=151 1 C 573=1934 R 265 (F B ) , 
27 ML J 645=271 C 455, 45 CLJ, 71=100 
I C 331=1927 C 290 But 1928 L 

183 (1922 L 306,Diss and 1923 R 22, Foil.). 
The High Court may order a transfer or a 
‘luit pending in a Court subordinate to it to a 
Court under a different High Court where 
another suit between the same parUes is 
pending 35 C. 541 See also S I B. 26— 

I C 154=1927 B. 79; 1928 P. 640=110 I C. 
699. But see also 20 I.C 758 A Subordinate 
Judge is nevertheless subordinate to the 
Dislnct Judge, although the appeal in res- 
pect of the particular case of which the 
transfer is sought lay to the High Court and 
not to the District Judge. 10 CLJ. 208—3 
I C 539 The Oudh Chief Court is a High 
Court 4 OWN. 1114. ^ 

Sec 24 Scope op section —S 24 is 
exhaustive of the judicial power to tiansfer 
suits and no Court has jurisdiction to trans- 
fer a suit from one Court to another unless 
both Courts are subordinate to it This 
power IS entirely different in character and 
legal effect from the one in case of an order 
returning the plaint for presentation in pro- 
per Court. 40 1 C 393=13 N L R 81 _ Where 
a Court having really no territorial jurisdic- 
tion enquired fully into the case, but when 
the defect was found out, returned the 
plaint, held, it was a proper case in which the 
High Couit should send it for disposal to 
the first Court itself. 21 A L. I 86=1923 A. 
249 All that IS necessary to bring into play 
the jurisdiction of the High Court or the 
District Court to exercise the power of 
transfer and withdrawal given under S 24 is 
that the suit, appeal or other proceeding 
sought to be transferred should be ‘pending 
before it’ or ‘pending in any Court subordi- 
nate to it’ The mere fact that the suit, 
appeal, or other proceeding is pending in a 
Ciourt not having jurisdiction to dispose of 
the same cannot oust the jurisdiction of the 
High Court or the Distnet Couit to with- 
draw or transfer that suit, appeal, or other 
proceeding from the Court m which it is 
pending to some other Court competent to 
try the some ISO I C 942=1934 A L J 345 
=1934 A 569. See also 54 A. 824=1932 A 
660 , 53 A. 916, Diss. But see 53 I C 892= 


1919P 409, 125 I.C 334. 1930 L 195; ISO 
I C 839=1934 S 95 , 37 C 574 , 26 S L P 277 
=1391 C 496=1932 S 215. The word ‘suit’ 
where It occurs Jor second nme in sub-S 
(2), must be taker to include a proceeding, 
for otherwise parts of the sub-section would 
be quite meaningless 161 1 C 54=1936 Pesh 
56 This section is w ider in scope than S. 
22 and no notice before institution of appli- 
cation for transfer is necessary under this 
section 146 I C. 38=1933 L 635. The trans- 
fei of a case from one competent Court to 
another is not invalid because it may affect 
some other older of the Revenue Court 53 
A 62=133 I C 319. This section contem- 
plates transfer of case from one existing 
Court to another existing Court. Hence 
where a Small Cause Court has ceased tO‘ 
exist or tbe officei invested with small cause 
powers has been transferred and there is no 
other officer possessing such powers, there 
would be no Court from which the District 
Court can transfer the rase to another 
Court. To such contngencies S 35 of Pi o- 
vincial Small Cause Courts Act applies 54 
A 171=1931 A L.J 953=136 I C 357=1931 
A 574 (FB). 

Gkounds for transfer, whfn sufficient 
—Convenience of parties, situation of pro- 
perty and heavy expenses alreadj incuired 
in engaging Counsel. 101 I C. 723=1927 N 
219, 27 N L R. 307=135 I C 402=1932 N 49, 
31 N L.R 162 . 44 A 278=65 1 C 782=1922 A. 
65; 160 r C 522=1936 Pesh 5, See also 146 
I.C. 38=1933 L 635 But jee 5 A 60 , 41 A. 
381=50 1 C 368 Where a Judge has already 
expressed an opinion, when deciding another 
appeal, on one of the questions that have to 
be decided m the appeal, it is desirable, m 
the interests of justice, that the appeal should 
be heard and decided by another Court 152 
IC 696 (1)=1934 L 539=35 PLR 468 ; 32- 
P.LR 388=133 I.C 876=1932 L 29L 
Transfer of appeal— Judge arriving at find- 
ings on evidence— Decree set aside and case 
remanded on appeal— Transfer to a different 
Judge desirable 8 Luck 347=144 I C. 570= 
10 0 W,N _ 443=1933 0 154 Where there 
are clear indications to justify a party in 
thinking that the Judge was prejudiced 
against him. 35 P L.R. 38=147 T C. 208=1933 
L 915=77 1 C 762=1923 L 564; 1903PR. 
88. Relationship of Judge to a party. 1932" 

S 206, 1923 L. 564 Pecuniary or other 
personal interest in the case of the presiding 
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(o) transfer any suit, appeal or othei proceeding pending before it for 
Inal or disposal to any Court subordinate to it and competent to try or dispose 
-of the same, or 


Notes. 

Judge IOC 915. To avoid conflict of deci- 
sions, as where one of two appeals involving 
same question is pending m District Court 
-and the other m the High Court. 147 1 C. 637 
=1933 L. 1033 But jec 163 I.C 962=1936 
P 345, where in somewhat similar circum- 
stances transfer was refused on the ground 
that no hardship was likely to be caused by 
allowing the appeals to be where they were. 

GROU NDS FOR TRANSFER, WHEN NOT SUFFI- 
CIENT.— That IS an tnflnentia! man 

of the locality is no ground. 98 I.C 859= 
1927 L, 80 (1). Prejudice against pleader, if 
good ground for transfer See 90 I C 559= 
1926 M. 359. The mere convenience of the 
defendant is no ground for transfer of a case 
and that a strong case should be made out 
where such transfer is prayed for 146 LC. 
38=1933 L 635, such as that the expenses 
and difficulties of the trial would be so great 
as to lead to injustice, or that the forum has 
beed deliberately chosen by the plaintiff for 
the purpose of working inj ustice 130 1 C 523 
=1930 L 944. The mere fact that w a case 
of communal nature the presiding Judge 
of the Court is a member of a aval com- 
munity is no ground for a transfer of the 
suit from that Court It must be shown that 
there is a reasonable apprehension m the 
mind of the applicant for transfer that he 
will not get a fair trial ISO I.C 334=36 P. 
L R 29=1934 L 762. Where the evidence 
for the patches has been closed and even the 
arguments have been heard, it would be most 
inadvisable if at such an advanced stage 
when the judgment only is to be pronounced, 
a case is transferred to another Judge who 
will be handicapped by the fact that he shall 
have merely to pronounce judgment in a case 
in which he has taken no proceedings and 
lecorded no evidence. (1926 M 359, Foil.) 
3SPLR 574=1934 L 593 Where a Com- 
missioner passes an order of dismissal of a 
person from the office of Gatwal and a decla- 
ratoiy suit is filed in the Court of the Sub- 
ordinate Judge who is also a Deputy Collec- 
tor, the mere fact that the Subordinate Judge 
is subordinate to the Commtsswnet tn his 
evecutive capacity is no ground for the trans 
fer of the suit from his Court He has to 
decide the suit sitting as a judicial officer and 
an appeal from his decision lies to the High 
Court 1933 P 638=146 1 C 1087 The fact 
that the Judge has once decided the point of 
hio IS not good ground for transfer 1930 
L 176=124 I C 687 133 I C. 876. But 

see 8 Luck 347=144 1 C 570=1933 0 154 

Grounds for transfr— Burden of Proof.— 
The onus of establishing sufficient ground 
for transfer lies heavily on the applicant 
He must prove that he has a reasonable ap- 
prehension that he might not get justice m 
the Court in which the suit is pending 35 
PL.R 574=1934 L. 593, 15310 386, 41 A 
381=50 1 C 368 


Nonet.— Notice should be issued to the 
parties before a Court passes an order _ of 
transfer otherwise than of its own motion. 
78 1 C 614 (1) ; 58 I.C. 560=18 A.L J 351 , 40 
I C 111 ; 42 I C. 746, 26 0 C. 62=74 I C 249; 
1925 L. 189 ; 90 I C. 287=23 A.L J. 948 , 84 1. 
C 238=1923 0 444: 1931 ALJ 1061. 14L 
240=34 P.L.R. 540=1933 L. 558, 53 A 916= 
136 LC. 384=1931 A L.J. 1061 Notice may 
not be necessary when transfer is made suo 
inolu by the District Court without any 
motion being made to it by any party 53 A 
916, Party is entitled to personal notice, and 
notice to pleader in original Court is not 
sufficient. 14 L 240 Transfer without 
notice IS ground for setting aside ex parte 
decree 1923 L 44, 18 A.L.J 351=58 I C. 
560 , 53 A 916 But according to Madras 
and Calcutta want of notice does not render 
the order of transfer void, but is a mere 
irregularity which may be waived. 1932 
C 265=157 LC 430, 13 M 211; 21 ML 
J. 829=8 I.C 7 S 24 is wider in scope 
than S 22 and no notice before insiiluUon of 
an application ioT Ua-nshv of case is neces- 
sary under S 24 146 1 C 38=1933 L 635. 

At AN V stage — These words have been 
inserted in order to avoid the conflict of 
lulings that existed previously as to whethei 
an order of transfer can be made after the 
hearing of the suit had commenced. See 22 
B 778 , 26 M. 595, 7 A 342, IS C 177 

Suit, appeal or other proceeding— “Suit” 
includes execution application 1926 L. 465 , 
47 A 57 See also 49 M 746=50 M L J 161. 
'Other proceeding' includes an insolvency 
petition 22 B 778, and proceedings in 
execution 39 M 485=29 I C 119=29 M L.J. 
172. and a proceeding under Indian Com- 
panies Act 9 A 180 But It does not include 
a proceeding under S 476 of Cr P. Code. 49 
A. 460=101 I.C. 247=1927 A 469. The word 
'proceeding' in this section covers all pro- 
ceedings contemplated at the date when C P, 
Code, 1908, was passed and not a special pro- 
ceeding not then m contemplation but es- 
tablished by a subsequent Act, vts., the (Tr.P 
Code Amendment Act XVIII of 1923 (Jbid ) 
No Court other than the trial or appellate 
Court can file a complaint under S. 476, Cr, 
P.Code (Ibid.) Appeal under S. 476 B to 
District Judge transferred to Additional 
Judge— Complaint— Legality, 57 C 831=34 
CW N 80 

Pending— A suit valued at Rs 2,500 was 
filed in the Court of a munsif who had 
jurisdiction up to Rs 5,000. He was trans 
ferred and his successor had jurisdiction only 
up to Rs 2,000 Held, that District Judge 
had power to transfer the suit to another 
Court under this section All that this sec- 
tion requires is that the suit should be pend- 
ing_ in a Subordinate Court which had 
jurisdiction at ike time the suit was filed 
1936 A rj. 452=1936 AW 11 254=162 I.C. 
903=1936 A. 335. 
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(h) vilh jra»v rny suit, appeal or other proceeding pending in any Court 
suLiordmaio lO ;i, and 


Notes. 

*Corj'’i sOiiiKDi.sAiE 10 IT ’—A junior sub- 
o/JiHaCC J’u'gr li not suboidinate to a senior 
subordinate J udgc. 1 L. 158=52 LC 352. and 
so the latter cannot transfer a suit pending 
before him to the former (Ibid.) See aho 
59 I' 460=37 Bom LR 255=158 IC 382= 
3935 B 286 The Nagpur Divisional Court 
VI as held not subordinate to the Bombay High 
Court, although it was necessary fora decree 
for dissolution of marriage under the Indian 
Divorce Act IV of 1869, required confirma- 
tion by the High Court of Bombay 4U B 
109=31 I C. 331=17 Bom L.R 948 A 
District munsifE is subordinate to the High 
Court, and the lattei can transfer a suit from 
the former even after an application for the 
ournose has been dismissed bj the District 
Court 11 C L J 218=5 I C. 771 , 87 J C 170; 
103 1 C. 456=1927 P 383 . 1926 C 326 

'Competent to ibi'— A superior Court 
has no jurisdiction to direct the transfer of 
a case trom a Court subordinate to it to 
anothei Court, wliichis outside its jurisdic- 
tion. 1924 N 152 See aho 88 I.C 139= 
1925 L 561 : 150 LC 839=1934 S 95 The 
expression ‘competent to try' refers to com- 
petency as regards its pecuniary nature, and 
the nature and subject-matter of the case, 
and does not include competency from the 
point of view of territorial jurisdiction 6 
Luck 347=10 0 VV N. 443=144 I C 578= 
1933 0 154. 54 A. 824=1932 AL.J 984=143 
I.C. 75=1932 A 660 (1920 P. 29 and 136 I C 
384, Not Appr). The expression means ‘of 
jurisdiction competent to try'; and S 16 of 
Provincial Small Cause Courts Act is made 


elastic by this section. A small cause 
suit pending before a Sub-Court can be 
transferred to a Distiict MunsifiE for pur- 
poses of convenience and joint trial, 
even though the value of the suit 
transfei red may be beyond the small cause 
jurisdiction of the District Muiisift. 55 M 
960=1932 M W N 763=36 L W. 479=139 1 


C. 477=1932 M 683=63 M L J 689 But see 
56 M L J. 649=1929 M. 513 , 1927 M 321 , 52 
M. 57=55 M L J 671. A District Court 
cannot transfer a suit from one Subordi- 
nate Court to another newly created and 
empowered to try subsequently wsUiuted 
1918 M.WN 291=24 ML.T 32=45 
I C. 13 Unless pending cases are expressly 
transferred by notification effecting change in 
territorial jurisdiction of a Court, or unless 
there is specific provision in any enactment 
to the same effect, the Court in which the 
suit or appeal was instituted does not cease 
to have jurisdiction to decide the matter, 
despite the change in Its territorial jurisdic- 
tion. 29 NLR 342=149 IC 718=1933 N. 
318; 58 M 801 (F.B).High Court in Insol- 
vency Jurisdiction cannot withdiawr insol- 
vency proceedings pending before a Sub- 
Judge m the presidency. 49 B. 788 An in- 
solvency petition under Presidency Towns 
Insolvency Act, pending in High Court 
cannot validly be transfered to a District 


Court. 38 AI 472=14 MLT 184=25 MLJ. 
299 An order transferring an application 
foi review to a Court other than the one 
which decided the case is illegal. 50 I C 910- 
District Judge in whose Court an appeal 
under S 476, Cr P. Code is pending can- 
not tiansfci it to a Subordinate Judge, as 
the latter has no jurisdiction to hear the 
same 57 A 785=1935 A.LJ 473=157 T.C. 
901=1935 A. 440 


Powers of High Court— Section applies to 
Charteied High Courts in their ordinary 
original civil jurisdiction. 56 C. 940=1929 
C_358 High Court can transfer suit from a 
District Munsiff's Court, even though the 
transfer may have been refused by the Dis- 
trict Judge, as the High Court has concurrent 
jurisdiction with the District Court, and the 
District Munsiff is also subordinate to it 11 
CL J 218=5 IC 771, 871 C. 170; 103 I C 
456=1927 P.383, 1926 C 326 Transfer of 
suit from Subordinate Court to High Court 
—Powers of High Court— Right of appeal 
against order of transfer 69 ML.J. 776 
See aho 54 0 126=100 LC 797=1927 O 281. 
As to the powers of the High Court under 
Cl 13 of Letters Patent, see 7 Bom.L R 143 
(Transfei from Presidency Small Cause 
Court)* 52 M 57=1928 AI 1091 (Transfer 
from Provincial Insolvency Court) , 4 R 
554=100 1 C 265=1927 R. 61 (Transfer from 
one Provincial Insolvency Court to another) 
Sec aho 156 IC 43=1935 A 750 
Powers OF A District Tudge.— A District 
Judge can tiansfer a case pending befoie him 
to the Additional District judge 13 1 C 6= 
14 PLR. 1912 A^Disirict Judge cannot 
transfer a case to a Court not competent for 
any reason to try the same. 5 P L J 588=57 
I C. 522=1 Pat L T. 637. See aho 32 1 C. 788 , 
37 C 574 Where an Appellate Court re- 
mands a suit for fresh disposal on the merits 
by the Court which first decided it, the Dis- 
trict Judge can transfer it to his own file and 
decide it 19 1 C 552=9 N.L.R, 40 (21 A 
230, Dist) A District Court to which a case 
has been remanded by the High Court has 
power to transfer it to the Court of the 
Additional District Judge, unless the terms 
of the High Court's order expressly limited 
those powers 44 A 211 , 12 A LJ 1094=25 
I C, 141 If a Distiict Judge transfers a case 
remanded by the High Couit to a Sub-Judge 
who disposes of it without objection being 
taken as to his jurisdiction, the irregularity 
would not affect the decision on its merits 
23 I C 425=15 M L T 304; 19 C W N 143= 
23 1 C 69=19 C L J 408, 12 A L.J 10W=25 
I C 141 Suit relating to trust— District 
Judge’s power to transfei to Subordinate 
Court— Government Notification authorising 
Subordinate Judges to hear such suits— 
Legality- If H/tra vires 59 B. 412=157 IC 
1086=1935 B 172=37 Bom L.R 120 Transfer 
of case from Munsiff to Sub-Judge who acts 
as Small Cause Court is within the District 
Judge's power, though a party is thereby 
deprived of his right of appeal 36 LC 881. 
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(1) try or dispose of the same; or 

\n) transfer the same for trial or disposal to any Court subordinate to- 
.t and competent to try or dispose of the same; or 

(«i) retranster the same for trial or disposal to the Court from which 
:t was withdrawn, 

(2) Where any suit or proceeding has been transferred or withdrawn 
under sub-section (1), theCouit which thereafter tries such suit may, subject 
to any special directions in the case of an order of transfer, either retry it or 
proceed from the point at wnich it was transferied or withdrawn, 

(3) For the purposes of this section, Courts of Additional and Assistant 
fudges shall be deemed to be subordinate to the District Couit. 

(4) The Court trying any suit transferred or withdrawn under this 
section from a Court of Small Causes shall, for the purposes of such suit, be 
deemed to be a Court of braall Causes. 


Notes 

S 16 of Pro\ incial bmall Cause Courts Act 
;3 no bar to the exercise of powers of trans- 
fer of the District Judge under this section 
37 P.L R. 177=154 1 C. 112=1934 L 901 , ISl 
J.C 385=1934 A 530; 147 TC 334=1935 A 
350 The District Court can withdiaw a 
transmitted execution proceeding to its own 
file and dispose of it 39 il. 485=29 M.L.J. 
712 

DtlEoAlION OF POWER') BY IHE DlslRICT 
Judge, — The power of transfer undei S 24 
can be delegated by the District Judge, but 
vvhen so delegated it must be exciased m 
accordance with law It can onlj be exer- 
cised m cases pending m a Couit subordi- 
lati. to the Court exeicising the power 52 
^ C 352=1 L. 158, so a Scnioi Subordi- 
nate Judge to whom the District Judge had 
delegated the power, cannot liausfer a suit 
-lom the file of tht Junioi Subordinate 
Judge, as the lattu is not subordinate to 
him {Ibtd ) Ss 37 and 44 of the Pun- 
jab Couits Act protided for such a delega- 
tion in the Punjab 40 I C 111=33 P 
\VR 1917 

Sec 24 (4): CouRi of Smvll Causes— 
A Couit of Small Causes under S 24 
.4) includes Couits \ested with Small 
Cause junsdiction as well as the Special 
Courts constituted under the Provinaal 
Small Cause Courts Act 39 A 214 
=37 f C 809 ; 40 A 525=46 I.C. 893 , 38 
M 25=17 I C 425 , 31 B 314=9 Bom 
L R 327 (F B ) , 56 C 588, 1 P. 696=69 
I C. 681=1928 P 49 , 27 C L J 461=44 
I.C 881, 56 B 387=34 BomL R 931=130 
I C 194=1932 B 486, A small cause suit 
may be transferred to another Court which is 
not a Small Cause Court, nor one exeicis- 
ing small cause powers 27 N L R 307= 
135 I C. 402=1932 N 49; 31 N L R 162, 
151 I.C. 385=1934 A 530; 147 I.C 334= 
1935 A 350, 1935 A.L J 511=157 I C 
122=1935 A 690; 55 M 960 (noted stipta) 
A small cause suit may, therefore, be trans- 
ferred to a regular Court irrespective of the 
small cause powers of the Court to which 
the suit is transferred Suit in a Small 
Cause Court for Rs 900 may be transferred 
to Sub-Court even though small cause juris- 


diction of Sub-Court W'as only up to Rs 300 
56 B 387=34 Bom L R. 931=139 I.C. 194 
=1932 B 486 (56 M L.J. 649=29 L.W 
810=121 I.C 481=1929 M. 513. Diss I , 
55 M 960=36 L W 479=1932 M.W N 
763=139 I C 477=1932 M 683=63 M.L. 
J. 689 Such suit must be tried by the 
Court having no competent small cause 
jurisdiction, as a regular suit, and an appeal 
will he from the decree passed therein 

55 M 960 (noted supra) Sec also 151 
IC 385=1934 A 530, 1936 L 983 , 29 
L W 810=121 1 C. 481=1929 M 513=56 
M L J 649 But 54 A 171=136 I.C 
357=1931 A 574 (F B ) , 31 N L R 170 
=lSo I C 151=1935 N 42; 40 A 525, 36 
1C 317=14 ALJ 705, 38 M 25, 27 
CL J 461, 31 B 314 (F B ), 1 P 696, 

56 C 588 , 50 A 810, 120 I C 412, 23 
M L J 373 It was however held in 54 
A 171, that when the tiansfu is not oi 
could not be made under tins scttinn, an 
appeal would he, as in the easi wheie an 
otficer without possessing small cause powers 
heais a cast which was pending before his 
piedecessor in office exercismg small cause 
jurisdiction (38 A. 425 appr , 13 A 324 
overruled). A District Judge cannot trans- 
fer a case of a small cause nature to a sub- 
ordmate Court not in\ested with the powers 
of a Small Cause Court so long as the 
Small Cause Court capable of trying it is 
m existence. 43 I.C 314. But see 55 M. 
960, 1934 L. 901, 147 I C. 331; 56 B. 387 
The section does not apply to cases trans- 
ferred from a Court of Small Causes to 
Honoiarj’ Munsift’s Courts in U P and 
the decrees passed by the latter Courts m 
such cases are appealable 54 I C. 435, SO 
I.C 648. 

Small cause suit transferred to Honorary 
Munsift — Re-transfer to Munsiff without 
small cause powers— Inapplicability of sec- 
tion. 1935 A 765. See also 145 I.C. 701 
=1933 A.L.J. 1196=1933 A. 662. 

Application for Transfer —Where there 
are numerous suits pendmg, which are 
sought to be transferred, an application 
should be made separately m respect of each 
suit 49 I.C. 208=4 P L.J 13. 
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25. ; Sf,. 20. ? ! . 1 1 ) Where auy pai ty to a suit, appeal or other proceed- 

ing pending m a High Court pi esided over by a single 
^ oi Prc.iiiciai Judge objects to its being heard by him and the Judge 

Go/orai.ieai (u ira.ist^r jg gatjshed that there are reasonable grounds for the 
■ objection, he shall make a report to the i[ Provincial 

Covernaicnl 1 who may, by notification in the i[OfficiaI Gazette], transfer such 
suit, appeal or proceeding to any other High Court. 

(2) The law applicable to any suit, appeal or proceeding so transferred 
shall be the law which the Court in which the suit, appeal or proceeding was 
originally instituted ought to have applied to such case. 

i[Provided that no suit, appeal or proceeduig jjshall be tiansferred to a 
High Court without the consent of the Provincial Government of the Province 
in which that High Court has its principal seat.] 

Institution of Suits. 


26. [S. 48.] Every suit shall be instituted by 
Institution o£ suits. the presentation of a plaint or in such other manner 
as may be prescribed 


Summons and Discovery. 

[S. 64.] Where a suit has been duly instituted, a summons may be 
issued to the defendant to appear and answer the 
claim and may be served in manner presciibed. 

28. [S. 85.] (1) A summons may be sent for 
service in another province to such Court and in such 
manner as may be prescribed by rules in force in that 
province. 


Summos to defendants 

Services of summons 
where defendant resides in 
another province. 


Leg Ref. 

^Foi the words ‘the Governor- 
General in Council’ the words ‘Provincial 
'Government’ have been substituted, for 
words ‘Gazette oi India’ words ‘Official 
Gazette' have been substituted, and the pro- 
viso to the section has been added by the 
'Government of India (Adaptation of Indian 
Laws) Order, 1937 


Notes. 

Afpe^ —An order of transfer made by 
the High Court under this section, not 
bemg a judgment either under this Code 
or under any other express enactment, is not 
subject to appeal. 13 R. 4S7=lS7 I C. 
1107=1935 R. 267 (F.B ) 

Sec 25 . — Cf S 527 of Crimnal Proce- 
dure Code, 1898. The Governor-General 
in Council alone has junsdiction to pass 
oiders bmding on High Courts. 40 M. 835 
As to whether parties are entitled to be 
heard in the matter, see 44 C. 595 
Reasonable Grounds iqr Objection. — 
As to what would constitute reasonable 
grounds, see 25 Bom L R 713=82 I C. 352 
=1924 B 90 


Sec 26: Surr -S'fe 0 4, R 1, uifra 
Any proceeding which does not commenc 
with a plaxnt cannot be deemed a suit. 2 
C 723 , 6 A. 269 (P.C.); 22 M. 256; 1 
L. 672=33 P L.R. 508=137 I.C. 266=193 
L 374. It is not suffiaent that the pre 
ceeding is capable of terminating in a decre 
or an order having the force of a decree 
(/W ) An application to file in Court a 
■agreement to refer to arbitration unde 
para. 17 of Sch 11 of the Code, is not 


suit (Ibid.) The essentials of a suit aie 
(») opposing parties, (m) a subject m dis- 
pute, («t) a cause of action, (xv) and a 
demand of relief. 31 B. 393=9 Bom L.R. 
530 

Presentation. — Presentation must be by 
delivery to the Court or to its officer eithei 
personally or by a pleader 15 M 137 Send- 
ing by post IS not suffiaent (Ibxd.) See 
however 8 M. 411 For valid presentation 
neither time noi place is essential. A Judge 
may validly accept a plaint presented at his 
private residence or at any other place, and 
after office hours 65 I.C. 674=1922 N 
167 , 47 M. 312=79 I C 1017=1924 M 448, 
34 A 482 (Memo of appeal). But the 
Judge IS not bound to receive the same. 
(Ibid ) Plaint retuned for presentation to 
proper Court and represented is not con- 
tinuation of the old suit but filing of a fresh 
suit 52 B 548=1928 B. 421=30 Bom.L 
R 970. But not so where plaint is return- 
ed merely for amendment and re-presented 
2 A. 832. 

Sec 27 Suit duly instituted, mean- 
ing OF. — Where a suit is dismissed for non- 
payment of deficit Court-fee, review with- 
out notice to the other side is not illegal. 
Until the suit was registered, the suit could 
not have been said to be duly instituted 
26 C W N. 391=70 I.C. 43=1922 C. 234 
See also 52 B 548. Where a suit has been 
duly instituted, the Court should issue sum- 
mons to defendant whether he be adult 
or minor. 22 B, 971. See also 14 C. 204. 
As to manner prescribed for service, ae 
0. 5, infra 

Sec 28 — See in this connection 0. V, 
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(2) The Court to which such summons is sent shall, upon receipt 
thereof, proceed as if it had been issued by such Court and shall then return 
the summons to the Court of issue together with the record (if any) of its pro- 
ceedings with regard thereto. 

29. [S. 650-A ] Summonses issued by any Civil or Revenue Court 
situate beyond the limits of British India may be sent 
Service of foreign sum- the Courts in British India and served as if they 
had been issued by such Courts : 

1 1 Provided that the Court issuing such summonses have been established 
or continued by the authority of the Central Government or of the Crown 
Repi esentative, or that the Provincial Government by whose Courts a summons 
is to be served has by notification in the Official Gazette declared the provisions 
of this section to apply to Courts of the Province.] 

30. Subject to such conditions and limitations 
Power to order discovery as may be prescribed, the Court may, at any time, 
and the like either of its own motion or on the application of any 

party,— 

(a) make such orders as may be necessaiy or reasonable in all matters 
relating to the delivery and answering of interrogatories, the admission of 
documents and facts, and the discoveiy, inspection, production, impounding 
and return of documents or other material objects producible as evidence ; 

(b) issue summonses to persons whose attendance is required either to 
give evidence or to produce documents or such other objects as aforesaid; 

(c) order any fact to be proved by affidavit. 

31. The provisions in sections 27, 28 and 29 shall apply to summonses to 

give evidence or to produce documents or other 
Summons to witness. material objects. 

32. The Court may compel the attendance ot any person to whom a 

summons has been issued under S. 30 and for that 
Penalty for default purpose may — 

(o) issue a warrant for his arrest, 

(&) attach and sell his property, 

(c) impose a fine upon him not exceeding five hundred rupees; 

(d) order him to furnish security for his appearance and in default 
commit him to the civil prison. 

Judgment and Decree. 

33. [S, 198.] The Court, after the case has 
Judgment and decree. been heard, shall pronounce judgment, and on such 
judgment a decree shall follow. 


Leg. Ref, 

^ The proviso has been substituted by 
the Government of India (Adapta- 
tion of Indian Laws) Order, 1937, in place 
of the old proviso which ran as follows — 
"Provided that the Courts issuing such 
summonses have been established or conti- 
nued by the authority of the Governor-Gene- 
ral in Council, or that the Governor-General 
in Council has, by notification in the (Gazette 
of India, declared the provisions of this sec 
tion to apply to such Courts” As to noti- 
fication issued under the old section, see 
(General Statutory Rules and Orders, Vol. I, 
pp 642-6SS and Vol IV, pp 682-684 

Notes. 

R 23, infra As to sufficiency of service, 
the transmitting Court should presume the 
correctness of the return made h\ the serv- 
ing Court, although the presumption is not 
irrebuttable 10 B 202; 33 A 649=11 I C 
1-47 


39 But sec 22 C 889, where it was htld 
that the transmitting Court should not a^'t 
upon any such presumption. 

Sec 29 Witness in Naiive State— Fai- 
lure TO APPEAR AFTER SUMMON S—PrOCEDURE 
— There is no law by which witnesses in 
Native States which have made arrange- 
ments for mutual service of processes with 
British India can be compelled to obey thv 
piocesses, le, punished if they fail to do si 
If the witnesses so summoned fail to appear, 
the only way to take their evidence is ly 
commission. The rule as to 200 miles is not 
applicable in such a case 142 I C 201= 
1933 M W N 6^7=1933 M 366=65 M I. 

J 334 

Sec 32 — See 1929 A 850 Section dies 
not apply to a person who has been meieiy 
ordered to produce documents 58 I. C 
281=5 P LJ. 550 

Sec 33 Heard. — ^Judgment passed wnh- 
out opportunity given to parties for being 
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Interest. 

34. [ 5. 209. i (.0 Wnere and in so far as a decree is for the payment of 
money, the Court may, in the decree, order interest at 
icicsL such rate as the Court deems reasonable to be paid 

on the pnncipal sum adjudged, from the date of the suit to the date of the 
decree,* in addition to any interest adjudged on such principal sum for any 
period prior to the institution of the suit, with further interest at such rale as 


Notes. 

(ward is illegal and liable to be set aside on 
appeal. 91 P R. 1904; 159 P.W R. 1906, 
and it is not a meie irregulaiity that could 
be condoned under S. 57 I.C. 

Where case is transferred after hearing 
arguments, it is illegal for the transferee 
Judge to pass judgment without giving fresh 
opportunity for parties to be heard, (Ibid ) 
also where Judge who heard the case was 
succeeded by another 110 P.R. 1886. 
Section reqmres only hearing and does not 
insist that any part of the proceedings should 
have taken place before the Judge passing 
judgment 87 P.L.R. 190S. 

DECKtE — It IS the duty of Court to draw 
up the decree. 52 I.C. 479=66 P.R. 1919 
Aud party is not bound to apply to Court 
to do so. 78 I.C. 996=20 N.L.R. 131; 38 
B 331. A mere paragraph in the judgment 
not drawn up in form of a decree and not 
embodied in a separate form, does not 
amount to a decree. 1 L 223=54 I C. 
913=70 P.W.R 1920. Omission or neglect 
to draw up a decree foUowmg judgment 
does not deprive party of his right to appeal 
52 I.C 479 (supra). In cases requiring 
succession certificate, decree cannot be pass- 
ed without production of the certificate. 57 
I.C. 650. But Court cannot stop drawing 
up of decree for defiat Court-fee. 11 P. 
532. 

Sec. 34: Scope and Object of Section— 
This section has no appheation to interest 
antecedent to the date of suit, but is con- 
cerned only with interest during pendency of 
suit and after decree. 60 I.C. 288=32 C 
L J. 239 As to object of section, see 106 
I C 270. Courts are entitled to give in- 
terest in their discretion, and this can be 
given under this section, and also under 
S. 73, Contract Act. 162 I.C, 352=1936 R 
141. Decree cannot be amended for grant- 
ing interest. IS A. 121; 35 I C 218. Nor 
can executing Court grant it. 23 C. 357; 
J Bur.L J. 58=82 I C 427=1924 R. 275. 

Foe Payment of Money— A decree for 
sale m enforcement of a mortgage or charge 
13 not a decree for the payment of money 
24 C 766 ; 21 M. 364; 19 A. 174; 29 M. 
bS. Section does not apply where the de- 
ciee IS not for a definite sum of money, but 
only for partition and accounts. 49 B. 

94 I C. 686=1925 B 406 Decree for 
money must be construed as includmg a 
claim to unliquidated damages 51 M.L J. 
243. But see 60 I.C 288=32 C.L.J. 239. 
Judgment-debtor depositing decretal amount 
in Court and applying not to pay to decree- 


holder without security during pendency of 
his appeal— In appeal amount of decree re- 
duced— Decree-holder cannot claim interest 
since date of deposit, nor judgment-dehor 
on surplus amount deposited by bm. 1929 
Lah 316=120 I C. 423. 

InTEEEST DXmiNG PENDENCY OF SUIT— In 
money suits, question of interest after insti- 
tution of smt passes from domain of contract 
into that of judgment, and plamtift cannot 
as a matter of right claim interest. 161 I 
C 862=1936 P. 191 The Court has a 
(discretion as to the rate of interest to be 
awarded after the institution till judgment, 
and where the Courts below had awarded 
8 per cent , the Privy Counal refused to 
mteifere 43 M.L J 66 See also 32 C 
582, 42 A 230; 12 C 569; 3 B. 202; 18 
C. 164; 17 I A 201; 26 I.C. 402; 25 I C 
658; 96 I.C 310, 1930 L. 733; 61 C 711 
It IS a judicial disci etion to be exciased on 
proper judiaal grounds 26 C. 39 (P.C.) 
Though award of interest pending suit is 
discretionary, it should not be refused in the 
absence of proper reasons. SO I.C ^= 
23 C W N 336 See also 143 I.C. 43= 
14 P L T. 133=1933 P. 207, 106 I.C. 270 
The Court must award interest generally at 
the contract rate, unless it would be in- 
equitable to do so m wbch case it must 
give reasons 61 C 711; 36 A 220 , 3 A, 
91; 28 I.C 429 (M.) , 34 L W. 843; 143 
I.C 43=1933 P. 207. Where the delay i» 
filing a smt for money is due to the 
assurances given by the defendant to pay 
it interest from date of institution to date 
of decree should not be disallowed on ground 
of delay. 148 I C 964=1934 L 93. Mere 
hardship is no ground for disallowmg the 
contract rate unless there is evidence of 
undue advantage taken by lender. 60 I.C. 
733, 60 I C 693 See also 1935 Pesh. 58. 
The Court has a discretion to award interest 
on damages for breach of contract from the 
date of suit up to the dale of decree 39 C. 
L J 77=80 I.C. 87=1924 C. 637 See also 
27 Bom L R. 1168=1925 B. 547, 51 M.L 
] 243 But see 1931 Sind 121. The Court 
has discretion to grant interest not specifi- 
cally asked for in the plamt. 2 L 256; 
55 B. 6S7, 1932 B 319=161 I.C. 862= 
1936 Pat 191 Interest at 6 per cent, will 
be allowed in a restitution suit from the 
date of withdrawal by decree-holder till date 
of repayment to judgment-debtor. 21 C.W 
N. 564. See also 1933 L. 1011 (Post diem 
interest at 6 per cent.) Interest awarded 
under this section is no part of the claim 
or relief granted, as m the case of mesne 
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the Court deems reasonable on the aggregate sum so adjudged, from the date of 
the decree to the date of payment, or to such earlier date as the Court thinks nt. 

Notes. would be prime facte but not necessarUy the 


(iiijfits 33 C. 1232 No additional Court- 
fee IS required on account of the claim for 
interest from the date of suit until reali- 
zation. 17 B 41. See 34 C. 1252. 

Futuee Inteeest — Award of future in- 
terest IS in the discretion of Court 14 L. 
591-142 I C 408=1933 L. 3S2. See also 
145 1 C. 725=1933 L 440, 61 C. 711 Where 
a lust claim has been unnecessarily pro- 
longed by defendant it is just and eqmtable 
to award interest from date of suit till 
lealization. 156 I.C 83^1935 L. 307. 
Section 141 of the Oudh Rent Act does not 
control the discretion possessed bj’ the Court 
under S. 34, C P Code, to allow future 
interest at such rate as the Court deems 
reasonable 148 I C 1207=11 0 W N. 763 
=1934 0 239. So also in suit for profits 
by co-sharer under S 225, Agra Tenancy 
Act, 1926 1935 A.L.J 557=155 I.C. 943 

=1935 A 505 (F.B.). 

Interest in Mortgage Decrees— This sec- 
tion applies also to mortgage decrees govern- 
ed by 0 34, C. P. Code, and authonses 
the sjlowancc of interest upon the decretal 
amount from the expiry of the date of grace 
fixed in the prelinunary decree until the date 
of realisation 0 34 does not m any way 
exclude the discretion of Court to allow 
such interest on the decree Even m a 
case to which old R 4 (1) of 0. 34, be- 
fore Its amendment in 1929 apphes, the 
Court has got such power. Rule 11 of 0. 
34 as amended in 1929, which in clause (h) 
specifically allows “subsequent interest up to 
the date of realisation" only gives effect to 
previous judicial decisions 63 I A. 114= 
IS P 210=48 C W N 328=1936 P C 63 
=70 M.L.J 355 (P.C.). In the case of 
mortgage the question as to the rate of 
interest is to be determined by 0. 34, R. 11 
and not under S 34 8 Lude. 315=144 I. 

C 983=1933 0 128 The date referred to 
in 0 34, R 2 IS the date fixed by Court 
for payment of money. The Court must 
ascertain the amount of interest due on the 
mortgage up to that date according to the 
contract rate, unless the Court, for some 
legal reason, sees fit to decrease that rate 
36 A 220 ; 33 M L J. 679; 17 C L J. 120 
=18 I.C 747=17 C W N 457. See also 
26 C. 39; 34 C. ISO; 20 C 360;'20 B. 744; 
21 M. 364 , 29 C W.N 118=1925 C 268; 
1925 N 193 The date cannot be extended 
by an unsuccessful appeal by the mortgagor 
or mortgagee 17 C.L.J. 120=18 I.C 747 

=17 C W.N 457. The Appellate Court 

can extend time for redemption and the 
mortgagee would be entitled to mterest at 
the contract rate up to the extended date. 
29 I.C 289 Where there is no express 
stipulation for the payment of mterest after 
the due date, the mortgagee would be en- 
titled to damages for non-payment of the 
debt on the date The measure of damages 


contract rate. 4 L 4U0. [U A. Oil Kr . 
C.), 3 L 200 (F.B.), Ref ] See also 44 
A 772. Whei.e the trial Court did not pro- 
vide for interest on the mortgage money 
after the date of filing of a suit for redemp- 
tion it must be deemed to have declined, to 
award any interest for the period. 37 B. 
326=25 M L J. 101 (P.C.). Interest 
from the date fixed for payment to the date 
of realisation is to be calculated on the 
pnnapal, interest and costs found to be due 
on the date fixed and not on the principal 
alone. Sudi further interest is to be cal- 
culated at 6 per cent., but the Court has 
a discretion. 42 M 465=36 M L J. 288, 
6*ee also 47 I.C. 701, 27 I.C, 522 ; 26 I.C. 
177 , 34 C 150, 21 M. 364 , 29 M 176 A 
Court may m its discretion allow post dient 
mterest though not allowed m the mortgage 
deed 36 I C. 685 , 30 I.C. 323. See also 
notes under 0. 34, Rr. 2 and 4. 

Interest in case of Negotiable Instru- 
ments. — ^In suit on promissory note which, 
expressly speafies interest payable, Court 
cannot reduce such rate to be paid up to date 
fixed by it after institution of suit, unless- 
it IS exorbitant or penal or otherwise against 
the law. 154 I C. 470 (L ) At the same 
time it IS not necessary that the Court should 
allow stipulated rate of mterest up to date of 
realization {Ibid ) 

Interest on Costs awarded by Privy 
Council.— The costs of the Privy Council 
do not carry mterest, unless such interest 
IS specially mentioned 13 P 21=15 P L. 
T 513=1934 P. 192. But where parties 
have agreed to have the matter of costs sub- 
mitted to the discretion of executmg Court, 
the latter can grant it 3 C 602=5 I, A. 
78 (PC) Interest is awardable on costs 
realized but subsequently ordered to be re- 
funded on reversal of decree. 4 C 229; 8 
A 262 

Compound Interest —The Court has 
jurisdiction to award compound interest 
under S. 34. [3 A. 91 (P.C.), Rel. on.l 
150 I C. 467=36 Bom.L.R. 68=1934 B. 
86 An order allowing interest up to date 
of decree and compounding it with the prin- 
apal on the date of the decree and allowmg, 
mterest thereon at the Court rate is sanc- 
tioned by S 34, C P Code. But where 
there is no contract, implied or express, and 
the mteiest ante lite as well as pendente Hte 
has been allowed at a rate considered by the 
Court to be fair, there is no pomt m com- 
poundmg the prmcipal and the interest due 
up to the date of the decree and making 
interest to run on the aggregate sum at the 
same rate Section 34 or its prmaple is 
not mtended to be used as a means for provid- 
ing for compound mterest but to relieve the 
debtor of a harder rate of interest. 61 C. 
711 
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(2) "uTicr-e Sudi a decree IS silent with respect to the payment of fur- 
ther inter^sr va ^uch aggregate sum as aforesaid from the date of the decree 
to the ’iH.-; oi pa>meut or other earlier date, the Court shall be deemed to have 
relus:d sudi interest, and a separate suit therelor shall not lie. 

oS. (1) Subject to such conditions and limitations as may be prescribed, 
and to the provisions of any law for the time being m 
Costs. force, the costs of and incident to all suits shall be in 


Notes. 

D^mdupai —The rule of damdupat is not 
applicable after suit even in cases livhere it 
IS otherwise applicable. 40 C 710, 22 B 
33 C 1869; 78 I C 632, 1925 N 193 
As regards application of rule to mortgage, 
see 134 I C 274=1931 N 161=27 N b.K 
116 Sec aho 42 C 826 ; 35 B 199 But 
see 26 M. 662 

Sec. 34 (2).— Where a decree is sil^t 
with respect to interest, the Couit must be 
deemed to haic refused it 45 M L J 687 
=18 L W 606=75 I C. 566=1924 M. 102. 
Theic IS no inherent power under S 151, 

C P Code, to award interest m such a 
ease 3 Bur L T. 58=82 I C 427=1924 
R 275 As to the object of the rule, see 
106 I C 270. 

Sec. 35 Award of Costs, Principles 
regarding —The ordinary rule is that costs 
should follow the event, but the Couit has 
a discretion to depart from this lule and 
such discretion is to be exercised on well- 
recogmsed principles 145 I C, 376=1933 
R 160, and not arbitrarily 27 M 341; 7 
C W N 647 , 58 I.C. 421=24 C W N 352, 
90 I C 577 See also 1926 0 35; 5 0 W 
N. 35 The Privy Coimcil or any Court oi 
appeal will not interfere with the discre- 
tion exerased by the lower Courts 59 LA 
1. 35 Bom L R. 569, 142 I C 656=1933 M 
224; 1933 0. 455; 1933 A 311, 1933 N 
49; 149 I C 901=11 O.W.N 754=1933 0 
259, 144 I C 76=1933 A 311. Costs by 
way of disciplinary measure not permissible 
But costs against non-parties aie awardablc 
52 A. 619=1930 A 225 (F B ) , 53 M 708 
=58 M L.J 318 Under S 35. C P Code, 
the Courts have ni certain cases power to 
make persons who are not parties liable for 
costs (1930 A 225, Foil.) 1934 N 250 
(1) Court’s powei to award costs is not 
confined only to amount of costs incurred 
after filing of suit. In certain cases, as 
where Receiver applies for leave to sue. 
Court can include in suit also the costs of 
application for leave to sue 40 C W N 
762 Where both parties make false alle- 
gations costs may not be allowed 
to either side 31 I C 862. In 

deciding the question oi costs, a Court is 
cnttled to consider not merely the conduct 
of the parties m the actual litigation but also 
matters which led up to the litigation 13 

C L J 404=10 I C 90=16 C.W.N. 805; 
116 I C 717 (2). ^'ee aUo 148 I.C. 523 
=1934 M 183, 1934 A. 746 Where the 
suit has been caused by the conduct of &e 


returning othcer, each party may be ordcied 
to bear his own costs 24 C W N. 189= 
53 I C. 741=30 C L J. 270 Where the 
litigation was due to vagueness of testa- 
mentaiy directions, costs of all parlies 
should come out of testator’s estate 19 
S.L.R 220 See also 8 P 419 The 
plaintiff in a suit claimed mesne profits foi 
two years, but the Court by an oversight 
awarded him jirofits for three years instead 
of foi two The defendant appealed, and 
the appellate Court, while reducing the penod 
for two years, allowed the plamtift only pio- 
portionate co.sts Held, in second appeal, 
that the defendant could have had the mis- 
take corrected wilhoul an appeal, and that 
the plaintiff should iiot be made to suffei for 
the mistake of the trial Court and that he 
should be awarded full costs 152 I C 180 
=11 OWN 1165=1934 0 449 Unless 
there IS a specific reference to any personal 
ordei foi payment of costs, a decree for 
costs should not be interpieled to imply a 
personal decree for costs 1930 0 167. 
Section does not empower Court to direct 
defendant to put plaintiff in funds for the 
suit or even to secure plaintiff’s costs 34 
C W N 319 Costs ordered to be paid by 
creditor to debtor on settmg aside adjudica- 
tion cannot be set off to the piejudice of 
sohcitoi ’s hen against the debt due by debtor 
32 Bom.L.R. 1076 Where there are se\eial 
parties, a decree for costs ordmarily imposes 
a joint and several liability 13 Pat L T 
619 As to the propriety of aw aid of costs 
against er parte defendants only, when the 
suit was contested by some other defend- 
ants, see 18 N L J 323 A solicitor can 
enfoice in execution co.sts awarded to him 
1932 B 378 Once a .sohcitor is on recoid, 
the opposing part}' is entitled to look to him 
if successful foi Ins costs, if it turned out 
that the so-called plaintiff is a non-existent 
peison 145 I C 641=35 Bom L R 554 
=1933 B 317 111 insolvency proceedings, 

an order for costs against Receiver imports 
a personal liability 54 A 444 
Costs of Sucltssful Party — \s a lule 
costs should be aw'arded to the successful 
party It is not necessary that he should 
be wholly successful, and substantial suc- 
cess IS enough 18 B 474, 3 C 473; 24 
C W N 352 , 40 C.L.J 504=1925 C 297, 
1923 L 513 (2), 54 M L J 603; 1923 L 
302 (1) ; 1936 C 277. No matter how bona 
fide the defence may be, tihe plaintiff can- 
not be deprived of his costs unless he has 
done something whicli would warrant the 
Court depriving him of it. 145 I.C 376= 
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the discretion of the Court, and the Court shall have full power to determine 
by whom or out of what property and to what extent such costs are to be paid, 


notes. 

1933 R. 160 See also 162 I C 837=1936 
S 52 (Cast tthere defendant succeeds) 
The fact that questions of law raised are 
nut easy of solution is not a good ground 
for not allowing the costs of a successful 
litigant 23 M L J. 638 Plaintiff finding 
difticult> in valuing claim— Right to full 
costs 51 A 509 Mere variation m appeal 
as to method of computing compound in- 
terest m a mortgage suit, would not depiive 
rcspondait of his costs in the appeal 1935 
M W N. 408=157 I C 23^=1935 M 468. 

Full Cosis —Where full costs are not 
aw aided to the successful paity, leasons 
ought to be recorded 14 L R 92 (Rev ) 
=17 R D m 

Costs of Successful Parcv, when matc 
BE DisALinwED —In a proper case the Court 
may deprive the successful part}* of costs 
59 I A 318=56 B 374=03 M L J 623 

(P C ); 30 C 213, 23 A 287, 31 C 332 
(PC), 1929 R 148 (2); 1929 B 267, 
148 I C 246=1934 0. 10, or even saddle 
him with costs of the other party. 9 C.W 
N 844; 21 C W N. 1137 (P C.); 40 A 
SS8. But if It does so, it must give reasons 
m writing 30 C 536 For other cases 
regarding conduct of parties determining the 
award of costs, see 24 C.W N 110=30 
C L J 417, 17 L W 358=73 I C 329= 
1923 M 485, S3 B 178, 145 I C 376= 
1933 R 160, 1929 M 493 (Costs disallowed 
owing to the vindictive nature of the pro- 
ceeding launched bj the client against his 
pleader for professional misconduct) , 58 1 C. 
421=24 C W N 352, 62 I C 812, 21 I C 
944=16 P L R 1914, 38 I C 695=5 L W 
672 {Bom fide mistake ot a temple com- 
mittee in instituting proceedings) , 67 M L 
J 787 (Personal habilitj of trustee for 
costs) , 40 I C 614 (Tender of rent due 
before suit) , 65 I C 709 (Delaj in the final 
disposal of the suit due to the laches of the 
plaintiff) See also 61 M L J 623 (PC), 
85 I.C 445=1925 0 S61 (Vague and loose 
drafting of grounds of appeal) . A success- 
ful appellant may not get his costs, because 
his case was not properly represented in the 
lower Court 104 I C. 325 Costs dis- 
allowed where proceedings could have been 
taken in a cheaper Court 45 B 1236 
W’hore suit is overvalued, costs will be 
allowed on proper valuation 87 I.C 1002 
Costs disallowed to the successful party for 
raising inconsistent pleas regarding effect of 
document whose construction was in issue 
38 I A 104=33 A. 344 (P.C.) , for putting 
in confused pleadings. 18 R D 516—15 
L R 652 (Rev ) , for failure to prove ex- 
clusive title set up by successful party. 19 
I A 48=19 C. 253 (P C ) Costs were 
awarded to the respondent against the suc- 
cessful appellants m view of special diffi- 
culties in. construction of will and nature of 


contentions. 38 B. 399=26 M L.J. 647 
(PC,). The Court can disallow costs 
where suit was based on a state of law, 
which since has been overruled 43 M. 61 
=37 M L J 271, 47 B 559. See also 1930 
A 167 

Practice as to Award of Costs —On a 
dismissal of suit several defendants should 
not be awarded sepaiate costs where tliey are 
lepresented by the same advocate and their 
case is practically identical, 152 I C 71= 
1934 R. 259 Excessive costs should not be 
allowed where a plaint is rejected at an 
early stage 35 P R 1914=25 I.C 435 
The Couit-fee paid on part of the claim 
subsequently wiffidrawoi cannot be recovered. 
23 I C 231 Withdrawal of suit— Court’s 
discretion to award costs is not restricted 
by the use of the word "shall” in 0, 23, 
R. 1 2 0 W N 901=1925 0 . 699. Suit 

not pressed— Defendant not to be deprived 
of costs because he refused to disclose the 
details of his defence to plaintiff before 
suit 1930 B 152 Where the appellate 
decree is silent as to costs, the decree of the 
trial Couit is the guide to determine the 
costs 62 I C 299=13 Bur L T 173 
Travelling expenses of witnesses can be re- 
covered 67 I C 277=1923 C. 315 (1) It 
lb not the law that it is only the expenses of 
the witnesses summoned through the Court, 
that can be included m the costs of the 
party The costs of the witnesses not sum- 
moned through Court are allowable if the 
party satisfies the Court that he has brought 
the witnesses from another district and he 
had paid the expenses and further satisfies 
the Court that the expenses are leasonablc 
1928 L 800 In awarding costs, the Court 
should not include costs of witnesses who 
were summoned but were not examined in 
Court 164 I C 689 (1)=38 P L.R 219 
=1936 L 681 On a question of pleaders' 
fees, the Court will not interfere with the 
opinion of the Taxing Master unless it is 
wrong on principle or very clearly wrong in 
detail 45 B 1234 The words "abide the 
result" are equivalent to the words ‘^costs m 
the cause" 39 M 476=28 M L J 441 
As to proper order as to costs that should 
be passed when suit is remanded for trial 
on merits, see 164 I.C 133=1936 R 316 
Order for costs in an interlocutory applica- 
tion to be costs m the cause, cannot be varied 
bj the trial Judge 50 B 430 Taxation 
of costs m third party proceedings, see 59 
I C 18=21 BLR 808 at p. 816 As to 
costs incurred before the arbitrator or 
umpire, see 54 M L J 580 ; 54 A 122. 
District Court can decide even after an 
appejd has been ffisposed of by High Court, 
whether its own order of taxation is right 
or not 28 Bom L R 550=95 I C SlS= 
1926 B 367 The costs of an application 
for stay of execution pending appeal should 
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’ for the purposes aforesaid. The fact that 


I'Totes. 

or'jjnc'ilj u*- c(jst= m the appeal 56 B. 
270 

SiJ^.vR.UL SETS OF Costs —Different sets of 
custs can be awarded when there are several 
defendants raising vaiious defences 31 I.C. 
313=1915 M.WN. 1021; 1929 0 536. 

When the suit of a reversioner against 
various alienees is decreed with costs, each 
set of defendants are liable only for the 
costs proportionate to their interest 1928 

M. 16, Where plaintiff's suit is dismissed 
each defendant is entitled to costs taxed on 
the basis of the suit valuation and not on 
the basis of what each defendant’s interest 
might in the suit itself, 27 Bom L R 
692=89 I.C. 211=1925 B. 432 When a 
defence is common and not separate only one 
set of costs should be awarded. 9 A 205; 
4 M L.J. 281. And it is not material that 
separate counsel have been engaged 1936 
A.M L.J. 63 See dso 11 Bom L R 158 
fP.C ). Where a suit -was brought by the 
plaintiff against two defendants claiming 
relief against them in the alternative and his 
suit was disimssed as against both of them, 
two sets of costs, one set to each of the de- 
fendants, may be properly awarded. 144 
I C 703=1933 A.L.J. 796=1933 A 466 
Awaid of costs on abatement of suit, see 
37 M L.J. 596=43 M. 284 , 22 M.L.J. 439 

Appoetionment of Costs —As to rule for 
apportionment of costs in England and in 
India, see 4 F. 510. See also 88 I C 141 
The expression “costs will follow the event" 
means that where the ai^on involves sepa- 
rate issues, whether arismg under different 
causes of action or under one cause of action, 
the costs of any parUcular issue go to the 
party who succeeds upon it So where in 
a suit praying for sale as well as a personal 
decree, the plaintiff was given only a mort- 
gage decree and not a personal decree, the 
Court, if it deprives the defendant of his 
costs on the issue relating to the personal 
decree, should, under S 35 (2), state its 
reasons for so doing. If it failed to do so, 
the appellate Court can interfere with die 
order. 141 I.C. 262=29 N L R. 8=1933 

N. 49. See also 95 I.C. 446 (2) , 142 I C. 
835=1933 R. 38, 144 I.C. 738=1933 L 329. 
1936 A.M L.J 63 Case disposed of on a 
preliminary point— Scale of costs to be 
awarded See 1933 R. 337. A party suc- 
ceedmg on a particular issue must ordinarily 
get his costs of that issue unless there is 
speaal reason to deprive him of it or the 
issues are closely and mseparably connected 
wdth each other. 45 I.C 738=27 C.L.J. 
78. _ Where alternative relief was daimed 
against either of two defendants who were 
disputing their liabihty, the unsuccessful 
defendant should be made to bear the costs 
of the successful defendant. 42 I C. 636. 

Court's DiscsEnoN to award Interest on 
^STs — The power to award interest on costs 
is discretionary and can be inserted after 


judgment while framing the decree. 35 
I C 218; but see also 60 I.C. 345. Where 
a decree does not allow interest on costs, 
it cannot be allowed in execution 6 Bom . L. 

R Ap 33; 3 C. 351 
No Separate Suit for Costs —No separate 
suit for costs is maintamable when the Court 
has made no order as to costs. 2 B 360. 
Coninbiition for costs among several defend- 
ants. See 145 I.C. 250=1933 L. 960 
Costs in Mortgage Suits— A mortgagor 
is ordinarily entitled to costs in a redemption 
suit unless he forfeits his right by laches. 
38 I C. 655. A mortgagee is ordinarily en- 
titled to costs of suit, unless he is guilty 
of grave misconduct. 19 I.C 474. Or he 
denies the mortgagor’s right to redeem 91 
I.C 943=1926 M. 405 As to the circum- 
stances m which a puisne mortgagee may 
be called upon to pay costs, see 10 R. 308 
The Court has jurisdiction in a mortgage 
smt to make a party other than the mort- 
gagor personally liable for the costs of Ihe 
litigation, if in the opinion of the Court, the 
conduct of such party justifies it 40 L.W 
576=1934 M.W N 321 On this point see 
also 56 M 469=1933 M 411=64 M.L.J 
489 In the ordinary way a puisne mort- 
gagee is not made liable for costs in the mort- 
gage smt. if the puisne mortgagee, by his 
conduct, makes himself hable for the con- 
test, in certam circumstances it may be legi- 
timate to make him pay the costs apart from 
the costs given in the mortgage decree, but 
the utmost that he can be made liable for is 
the extra cost, caused by his unnecessary 
contest 1933 R 335 See also 17 L 5^ 
=38 P L.R. 1024=164 I C 841=1936 L 
607. Where the transferee of the equity of 
redemption raised several pleas for which 
there w’as no foundation, he may be per- 
sonally liable for costs. 144 I C. 738=34 
P.L R. 171=1933 L. 329 ; 48 M L J. 213 
(Costs in redemption suit) . 38 P L.R 896 
=1936 L 70S (Costs m suit for sale) In 
an unsuccessful appeal by the mortgagor, the 
mortgagee is entitled to add to the security 
the costs of the appeal 40 A 473 Mort- 
gage decree with costs, how to be realized 
See 93 I C. 364=1925 C 1135 ; 129 I C. 554; 
30 N L R 331=1934 N 264 

Costs in Partition Suits— Costs in a pai- 
tition smt up to the preliminary decree ought 
not to be given to plaintiff but to be borne 
by all the parties. 42 C 451; 11 L. W 
5 Where in a suit for partition the defend- 
ant pleaded prior partition which was even- 
tually proved against, the Ckmrt could direct 
the defendant to pay the costs of the smt 
35 C.W.N. 151. 

Costs in Maintenance Suits— While 
awarding costs Courts ^ve to see whether 
there was any prtma facie excessive or exag- 
gerated claim made in the plaint. 1930 M 
479, where exaggeration of claim is due to 
defendant's conduct full costs can be award- 
ed. 54 M.L.J. 530. Order conditional on 
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the Court has no jurisdiction to try the suit shall be no bar to the exercise of 
5uch powers. 

(2) Where the Court directs that any cost shall not follow the event, the 
Court shall state its leasons in writing. 

(3) The Couit may give interest on costs at any rate not exceeding six 
per cent, per annum, and such interest shall be added to the costs and shall be 
recoverable as such. 

i[35-A (1) If in any suit or other proceeding, not being an appeal, any 

party objects to the claim or defence on the ground 
defence of any part of it is, as 
tioiirda^ms oVdefencM against the objector, false or vexatious to the know- 
° ledgeof thep4ityby whom it has beenput forward, 


Leg. Sef. 

^ Section 3S-A was added by Act IX 
■of 1922 which under S. 1 (2) thereof 
may, with the previous sanction of Gover- 
nor-General in Council, be brought into 
force m any province by the Local Govern- 
ment on any specified day. 

Notes. 

payment of costs— Appeal against order for 
costs only— Not maintainable 32 Bom L. 
R 406. 

Costs in a Reehesentative Suit— i'ee 42 
B 566; 60 I C. 362 Costs of all parties 
in a scheme suit may be directed to be paid 
out of the trust funds 25 M L J 199 
(P.C.) . Trustees ought to have their costs 
out of the trust estate m legal proceedings 
concerning the estate, unless they have un- 
reasonably earned on or resisted such pro- 
ceedings. 39 I. C 388=21 C W N 339 
WTiere a litigation is caused bj the language 
of a will, its costs should be borne by the 
estate and not by the trustees 39 M 476, 
24 I C. 96 Costs in pre-emption suits 
See 71 P R 1915=30 I C, 517 Costs ot 
intervenor in administration proceedings 
See 134 I C 274, 48 C 352, In an un- 
successful litigation, the Secretary of State 
IS liable to pay costs like any other unsuc- 
cessful party 5 P L J 321=56 I C. 507 
Receiver suing or being sued is personally 
liable for costs like anj other litigant. 1931 
N 143. As to costs in arbitration, see 54 
A 122 The Court has disci etiou to refuse 
costs to plaintiff for preferring unnecessary 
app^l, 63 M L J. 868 As to costs 
against co-plamtiff financing litigation, see 
32P.L.R 540 

Costs in suit by or on behalf of minors 
—Next friend or guardian of minor litigants 
can be made liable for costs, 1929 M. 782, 
58 M L.J 623. See also 42 L W 542= 
158 I C 831=1935 M 886 But see 50 A 
733 The Court has the power to order an 
unsuccessful mfant plaintiff to pay the de- 
fendant’s costs or to direct it to be paid out 
of minor's estate and vice versa The Court 
can also order the next fnend or guarian 
ad hiem to pay the costs personally 61 C 
227=151 1. C 399=59C L.J. 9=1934 C 474 

Costs in Income-tax Cases —Income-tax 
leterence— Costs of application of assessee 
±0 High Court— Made payable by Commis- 


sioner who wrongly refused to state a cast 
on assessee’s request, 8 R 209 (F B ). 
Income-tax reference— Successful assessee 
is entitled to recover his deposit. 52 A, 
991=1931 A, 23. 

Privy Council Costs.— Where a pari^ 
lodged a case but did not appear at the hear- 
ing and the appeal was dismissed with costs, 
the costs should be paid to respondent 49 
M L.| 238 (PC) Appeal to Privy 

Council presented but not prosecuted— Res- 
pondent entitled to costs on petition for 
leave to appeal. 27 Bom L R. 699=89 1 
C. 213=1925 B. 471. 

Appeal .vs to Order for Costs— A ppeal 
does not lie under Clause IS of the Letters 
Patent against an order relating merely n 
costs but an appeal would he when such orUf 
is mndental to a judgment. 26 M L J 35i' 
also 27 Bom L R 692=89 I.C 211= 
1925 B 432 (Appeal lies from order direct- 
ing how costs are to be taxed) An appeal 
raising only a question of costs is incompe- 
tent where it does not eontain a question rf 
law. 47 C 67, 39 I C. 388=21 C W.N 
339 An appellate Court will interfere whe.’ 
there is patently erroneous order 26 M L 
J 356 Appellate Court can interfere 
satisfied that the discretion has not been 
ludiaally exerased by the lower Court 41) 
A. 558 See also 45 I.C 738=27 C L T 
78; 44 I.C 870=22 C.W.N. 372, 20 C.W 
N 929=36 I C 655, 122 I C. 102, 7 O.W 
N 1055 Also where there has been a mis- 
apprehension of facts and violation of pni> 
ciple. 42 B 327 See also 24 C.W.N. 
352; 16 B 676. Also where discretion exer- 
cised by lower Court i\as based on an erre- 
neous view of the la^^ 166 I.C 928=1937 
OWN 165 Second appeal lies on a 
question of costs only where an important 
question of principle has been deaded. 41 
A 254; 35 C L.J. 156, 46 I C 544; 12 C. 
197; 12 C 171 See aho 119 1 C. 449 (F.B ) 
As to rev ision by High Court, see 24 M L 
J 212 Order conditional on payment if 
costs— Appeal against order for costs only- 
Not maintainable. 32 Bom.L.R 406 

Sec. 35-A — Compensation under section 
can be awarded only after objection by the 
opposite party. 94 1 C. 78 (2)=1926 L 472 
(2). Sec also 94 1C 790=1926 A 554. 
Where the Court finds that the defendaii* 
has been harassing the plaintiff over a plc^t 
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and if {hc-.of.i'u'-'. against the objector, such claim or defence is disallowed, 
abandt-re'j or ' 'ithoiav/n in whole or m part, the Court, if the objection has been 
irdx.i at the eaiUesl opportunity and if it is satisfied of the justice thereof, may, 
a>ei recording Us reasons for holding such claim or defence to be false or vexa- 
tious, make an order for the payment to the objector, by the party by whom 
such claim or defence has been put forward, of costs by way of compensation. 

(2) No Court shall make any such order for the payment of an amount 
exceeding one thousand rupees or exceeding the limits of its pecuniary jurisdic- 
tion, whichever amount is less : 

Provided that where the pecuniary limits of the jurisdiction of any Court 
exercising the jurisdiction of a Court of Small Causes under the Provincial 
Small Cause Courts Act, 1887, and not being a Court constituted under that 
Act, are less than two hundred and fifty rupees, the High Court may empower 
such Court to award as costs under this section any amount not exceeding two- 
hundred and fifty rupees and not exceeding those limits by more than one hun- 
dred rupees : 

Provided, further, that the High Court may limit the amount which any 
Court or class of Courts is empowered to award as costs under this section. 

(3) No person against whom an order has been made under this section 
shall, by reason thereof, be exempted from any criminal liability in respect of 
any claim or defence made by him. 

(4) The amount of any compensation awarded under this section in les- 
pect of a false or vexatious claim or defence shall be taken into account in any 
subsequent suit for damages or compensation in respect of such claim or 
defence.] 

PART II 
Execution. 

General, 

36. The provisions of this Code relating to the execution of decrees shall, 

. ^ . so far as they are applicable, be deemed to apply to 

Applttaton to order,. the execution of ordws. 

37. [S. 649.] The expression “Court which passed a decree,” or words 

. to that effect, shall, in relation to the execution of 
decrM decrees, unless there is anything repugnant in the 

^ ‘ ■ subject or context, be deemed to include, — 


Notes. 

of land and repeatedlj refusing to obey the 
orders of the Couits, the Court may a-ward 
punitive costs against the defendant 14 L 
R 14S (Rev )<=17 R D 227 See also 15 
L.R IIS (Rev )=18 R D 29. What is 
awarded under S. 35-A is nothing but “costs” 
covered by S 35 and can be awarded 
against next friend of minor 52 A. 907= 
1930 A. 577 (2) Costs allowed are com- 
pensator}' and not penal. 1931 L 509=131 
I C 377. The Collector has no power in 
heanng an appeal to award penal cost on 
the ground that the claim was false and 
lexatious IS L R 115 (Rev )=18 R.D 
29 aho 14 L R 145 (Rev )=17 R 
t) 227 Insoheiic} Court m exercise of its 
oiiginal cml jurisdiction can award exem- 
plary costs under this section 31 N L.R. 
305=158 I C 391=1935 N 207. It is not 
material w’hether this section was in exist- 
ence when Pronnaal Insolvency Act came 
into force. (Ibid ) 

Sec 36 — Section 36, C. P. Code, is not 
limited to orders made only under the Code, 

■ but applies to all orders w'hich can be in- 


cluded in the definition of the term “order” 
as defined in S 2 (14). An order made on 
a notice of motion for contempt is an order 
within the section 36 Bom L R 992=1934 
B 452 Order under 0 21, R 11 (2) can 
be executed as if it were a decree. 2 R 
673. Order under S. 34, Guardian and 
Wards Act, 1890, directing guardian to pay 
amount for expenses of marriage of a per- 
son dependant on the ward, is not within 
S 2 (14) of the Code; and hence lbs sec- 
tion w'lll not apply 41 M 241=6 L W 
526=41 I C 341 As to orders under the 
Guardian and Ward's Act capable of being 
executed 'bj proceedings under that Act it- 
self, iee 23 A L J 428=88 T C. 165=1925 
A 457 Decree passed in favour of and 
against dead man — Distmction between 
1929 C. 527=120 I C. 459 Partial decree in 
favour vf plaintifl— Unsuccessful appeal— 
Application for mesne profits— Appellate de- 
cree as the startmg point 1930 C. 308= 
33 C.W N. 904. 

Sec 37: Scope and Application —The 
section embodies an inclusive definition and 
cannot be construed against the decree- 
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(a) where the decree to be executed has been passed in the exercise of 
appellate juiisdiclion, the Court of first instance, and 

(^») where the Court of first instance has ceased to exist or to have juris- 
diction to execute it, the Court which, if the suit wherein the decree was passed 
was instituted at the time of making the application lor the execution of the 
decree, would have jurisdiction to tiy such suit. 

Court by which decrees may be executed. 

Court by ,vh.ch decree , .j®' P/, P"*'! \ “S' 

may be executed either by the Court which passed it, or by the 

Court to which it is sent for execution. 


Motes. 

hnlder 137 1 C 1«3=34 L W 27=1932 
M 200=61 M L J 307 The section is 
pcTtiiissive If after a Court has passed a 
decree, the local luiisdiction in respect of 
tht suit is transferred to some other Court, 
the Court which passed the decree ma> still 
execute it 28 C 238 , 35 C. 974 , 25 C. 
315 See also the Full Bench decision in 
42 M 821=37 M L J 284, overruling 37 
M 462=26 ML J 189, 1928 M 746=28 
L W 885, and 61 M.LJ 307=137 I.C 
183 Section applies to cases where the 
territorial junsdiction of the Court is 
changed, as also to cases where the status 
ot the parties is dianged and the ceasing of 
the jurisdiction is due to either of these 
causes 17 E 162 See also 49 M. 746= 
50 M L J 161; 7 P.L T 333=92 I C 900 
— ]026 P 209. On this sectioi , see also 
41 C L J 166, 1925 C 679, 4 P 688 

Sec 37 (a) —It is only the original 
Court and not the High Court that has to 
execute the appellate decree of even the 
Pinj Council 38 M. 382=23 I C, 235= 
2ii M L 1 185 

Sec 37 (b) CEASiD to exisi —The 
power to execute a decree is vested in the 
Court which passed the decree But m the 
event of the Court ceasing to exercise juris- 
diction, it would be exerased by the Court 
which would have power to try the suit at 
the time when the application was filed 49 

I C 958 (P ) , 48 I C 107=3 P.LJ 435 
A Court does not cease to be Court which 
passed the decree merely by reason that the 
headquarters of such Court are removed to 
another place or merely because the local 
limits of the jurisdiction of such Court are 
altered 6 C 513 Nor because the pecu- 
niar}- limits of Its jurisdiction has been al- 
tered 2 P L.J 113=39 I C 63 Nor by 
alter of its name 30 I C 205 Nor by 
change of Judge 4 P 688=7 P L T. 333 

92 I C 900 — 1926 P 209 Change of 
mrntonal jurisdiction— Abolition of Court— 
Original execution petition filed in wrong 
Court— Subsequent conferment of jurisdic- 
tion— EfTcct, See 57 M 995=148 I C 1088 
=19^ M 283=66 M L J 492 A Court 
can be said to have ‘ceased to exist’ only 
when It has been abolished and not revived 
7 P.L T 333 (supra) , or when any special 
jurisdiction (eff, small cause powers) has 
been withdrawn after passing of decree 19 
M 445, 49 I C. 958 (P ) (Land Acquisi- 
tion). 


Ceasing to haw. jiTRi^DinioN — \ 
Court which passed a decree does 
not lose jurisdiction to execute the same 
merely because subsequent to the decree it^i 
pecuniary jurisdiction has been curtailed. 
Where the Judge passing the decree had 
jurisdiction to pass a decree for the amount 
but his successor before whom the execution 
application was made had only a more 
limited jurisdiction so that he could not 
entertain such suit, heldj that the succeeing 
Judge was competent to entertain the appli- 
cation for execution 37 C W.N 679= 
1933 C 684 Where subsequent to the 
passing of a mone} decree the area is trans- 
ferred from the jurisdiction of the Court 
w’hich passed the decree to that of another 
Court, the latter Court can execute the de- 
cree 45 M L.J 210; 61 M.L J 307 See 
also 49 I C 958 (P ) ; 48 I C 107=3 P. 
L J 435 When the Court which passed a 
mortgage decree is m existence, no other 
Court has jurisdiction to execute the decree, 
though the hypotheca may be within its juris- 
diction unless and until the decree was trans- 
ferred to it for execution 42 M 461=36 
M L J 199 Where the Court passing a 
deciee loses jurisdiction, the new Court can- 
not execute the decree without transmission 
of the decree by the first Court 55 M. 
801 (F B ) Though a defeni^t did not 
object to jurisdiction at the time of the 
final decree he could do so in execution SO 
M 882=52 M L J 60S 

Sec 38: Scope — Section not exhaustive. 
47 A. 57 Particular execution application 
may be transferred (Idid ) Court can call 
bade transferred decree. SO B 439=28 
BomLR 381,62 M L J. 687 (F.B ) . 
Equitable execution— C:alcutta High Couit 
original side— Decree creatmg charge on 
moflfusil property— Appointment of Receiver 
with power to sell— Jurisdiction 34 C W 
238=57 C 964 

Teeritorial Jurisdiction —Territorial 
jurisdiction though not necessary for the 
trial of suits is necessary for the executing 
Court apart from the speaal and exceptional 
procedure by precept 33 M L J 750, 35 
C.W N 77—58 C 832. On this section, 
80 I C 901=1925 P 139 Territorial 
jurisdiction is a condition precedent to the 
execution of a decree The Court having 
junsdiction over the property which is the 
subject-matter of the suit in which the de- 
cree IS passed has alone the power to exe- 
cute the decree 48 I C 107=3 P L J 435 ; 
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39. [S, 223.] (1) The Court which passed a decree may, on the applica- 
.V, , , , tion of the decree-holder, send it for execution to 

Transfer of decree, Court,- 


Notes. 

6 C. 201, 35 I.C 96, 31 M L J. 22 [But 
' .see also the cases cited under S. 37 as to 
loss of temtonal jurisdiction after the pass- 
ing of decree,] So the decree must be 
transferred to the Court within the local 
limits of whose jurisdiction the property 
sought to be attached is for the time being. 

4 P.L J. 141 . See also SO M 882=52 M L. 

J 60S; 55 M. 801=62 MX J. 687 (F.B ). 
But in cases of decrees for sale of mortgage 
pioperty, an except on has been recognised 
and a Court can order sale of propeities com- 
prised in the mortgage though some of them 
are situated in another district 80 I. C, 
901. See also 14 C 661; IS C 667, 19 C. 
13; 21 C 689 ; 22 C. 871, 107 I.C 19S; 29 
I C. 745 (M ) In the execution of a 
mortgage deciee the executng Court has 
powei to order the sale of the property 
mortgaged, c\en though the property may 
be situated bejoiid the local limits of its 
luiisdiction. (14 C 661; 21 C. 639, 15 C. 
667, 49 M 746; 80 I.C. 901, Foil ) 14 L. 
457=143 I.C 574=1933 L, 687. 

Pecuniary JusispicnoN— As to pecuniary 
jurisdiction of the Court to which a decree 
IS sent for execution, see the cases cited 
under S 39. Jurisdiction is not lost m 
execution, because the mterest which accrued 
after decree has raised the amount due. 10 
B 200 Also where the pecumaiy limits 
of the jurisdiction of the Court are exceed- 
ed by the amount of rent or mesne profits 
ascertained for a period subsequent to the 
institution of the suit. 21 C. 550 ; 40 C 
56. 

Concurrent Execution —There is nothing 
in law against a decree being simultaneously 
executed in more places than one agamst 
the property of the judgment-debtor. 34 
I C 302=3 L W 336, 4 M I.A. 529 ; 8 
C 687, 1929 B. 418. Where a decree is 
transferred to another Court for execution, 
concurrent execution of it is permissible in 
the Court from which the decree has been 
transferred. 39 I C 729=15 A.L.J 532. 
But see also 37 M, 231 and 39 M 640, 
infra; 1930 L. 199; 55 M.L.J. 545=55 I.A. 
227 (P.C ) ; 1936 A.L J. 237=162 I C. 51 
=1936 A. 655 An application for execu- 
tion has to be made to the Court to which 
the decree has been transferred and not the 
Court which passed the decree, so long as 
the former Court has the seisin of execu- 
tion proceedmgs. An application to the 
latter Court is not a step-in-aid of execu- 
tion. 39 M. 640=31 M.L.J, 300 (P.C ) 
affirmmg 37 M. 231 But see 58 C. 832= 
35 C.W.N. 77. See also 2 P. 247. 

Application for' substitution of Legai, 
Representatives —Application by legal re- 
presentatives for substitution must be made 
to the Court which passed the decree and 
not to the Court to which it is transferred 


for execution. 55 1 C 156; 1926 M 411. 
This IS a matter of procedure and non- 
comphance with it may be waived Where 
the decree-holder applied to the transferee 
Court for substitution of legal representa- 
tive, and if the legal representative added 
acquiesced, he is deemed to have waned 
the objection 55 M.L.J 545=55 I A. 227 
(P C.). 

Executing Court, if can refuse to exe- 
cute —An executing Court cannot lefuse to 
execute a decree passed against a minor not 
properly represented in a suit, 1928 M W 
N. 227, IS C.W N. 725, foU.) Decree being 
a nullity— Single man firm— Suit agamst firm 
Death of person carrying on business— De- 
cree passed after death— Nullity— Power of 
executing Court not to give effect to it 34 
C.W.N. 36=57 I C 931=126 I.C 118 
Sec 39 Scope and Application —The 
section is only directory and not mandatory 
19 C. 13; 15 C. 667 A Court has no power 
to take away the decree-holder’s legal right to 
execute his decree in such manner as he 
chooses, having regard to his faalities and 
convenience 1 0 W N 409 Section 39 
only contemplates that the entire decree and 
not a part of it is to be sent for execution 
to another Court or Courts There is no 
provision in the Code under which a decree- 
holder can divide a decree into several parts 
and execute them piece-meal in different 
Courts or in the same Court 1935 C 118 
=38 C W.N 1053 , 43 I.C 186=3 Pat. L. 
W. 247 Also a decree cannot be trans- 
ferred for a limited purpose only. 39 I.C 737 
=1 Pat.L W 582. To make this section 
appUcable, it is necessary that the provisions 
of the Code should regulate the procedure 
of both the Courts. 34 C. 576. Section is 
not applicable to decrees passed under the 
Presidency Small Causes Courts Act 1928 
C. 265. 

Jurisdiction of Transferring Court — 
It is only for limited purposes, e.g , for 
dealing with applications for recording 
assignment of decrees under 0 21, R. 16 
or to deal with applications against the legal 
representatives of the judgment-debtor under 
0 21, R. 22 that the transferring Court 
retains jurisdiction, 60 I.C. 1176=37 C 
W.N. 1167=1933 C 906. See also 39 C 
W.N 129=1935 C. 99; 37 C W N. 679= 
1933 C. 684; 162 I C. 777=1936 C. 267, 
Transferring Court to decide questions re- 
lating to execution. 123 I.C. 881=1930 0 
305; 1929 M. 199=116 I C. 113 The 
transferee Court cannot question the power 
of the transferring Court to order the trans- 
fer of a decree for execution 1934 M. 266 
=66 M.L.J. 418. Where a decree is trans- 
ferred for execution without any reserva- 
tion, the original Court has no longer the 
power to execute the decree until and unless 
the decree is returned by the transferee 
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(a) if the person against whom the decree is passed actually and volun- 
tarily resides or carries on business, or personally works for gam, within the 
local limits of the jurisdiction of such other Court, or 


Notes. 

Court with a certificate of non-satisfaclion 
It IS however open to the original Court to 
re-transfer the proceedings to iteelf or to 
some other Court If the application for 
execution is made to the original Court 
when the transferee Court is seized of the 
execution, it cannot be said to have been 
made to the proper Court 1S2 I C. 128= 
JS P L R 751=1934 L. 728 See also 39 
C.VV.N 129. 

Jurisdiction of the Couri to which a 
Decree is sent —The Court to which a de- 
cree IS sent must be one having junsdiction 
and competent to execute the decree, having 
regard to the amount or the value of the 
subject-matter 16 C. 457 at 465, 12 B, 
ISS See aha S 6 Court to which the 
decree is transferred must be one having 
pecuniary jurisdiction to try the suit in 
which the decree was passed. The provi- 
sion in sub-S. (2) that the Court may of 
its own motion transfer a decree to a sub- 
ordinate Court of competent jurisdiction 
does not mean that under sub-S (1) a 
decree may be transferred for execution to 
any Court, irrespective of its pecuniaiy 
jurisdiction. IP 65 1 See aha 1933 S. 
128, 16 C. 457, 37 C 574, But the Mad- 
ras High Court has held that the question 
of competency does not aiise where the 
decree is sent to another Court on the 
application of the decree-holder. 7 M 397, 
17 M 309, 1914 M.W N. 97=22 I.C. 275 
See also 12 I C 27 (Bur.). The execu- 
tion Court can substitute legal representa- 
tives- 1931 A LJ 166=1931 A 320 (2), 
but cannot entertain any question as to the 
transferee’s nght to the execution sought 
11 P. 94, 1931 L 90 But the Court pass- 
ing decree has, even after the transfer of 
the decree for execution, the power to enter- 
tarn an application for recognition of the 
assignment of the decree and for concur- 
rent execution 63 M L.J 788=140 I.C. 
591 

Nature of Order and Limitation —An 
order transmitting a decree for execution is 
one of a qmst administrative nature . 78 I.C. 
1001. Order for transfer can be made even 
without there being a formal application. 157 
I C 971 (1)=193S P 485 It would not be 
a nulhty even when made ex parte and with- 
out notice or without appomtment of any 
guardian to a minor judgment-debtor, 42 
L.W 943=159 I C. 762=69 M L J. 862. 
Appication for transfer of a decree for exe- 
cution IS a step-in-aid. 33 I.C. 523=14 A. 
L J 415, but IS not an execution applica- 
tion witbin the meaning of 0. 21, R 10. 
94 I.C. 482=1926 A. 473. Application made 
to the Court which passed the decree for 
executing it in respect of property outside 
its junsiction saves limitation and transfer 
of decree to the proper Court for execution 
may be ordered. 35 C.W.N. 77, An 


order transferring a decree for execution 
should not be made so as to evade the pro- 
visions of the Limitation Act or to validate 
an invalid application, 42 M 461=36 M. 
L.J . 199. An order for transfer cannot be 
held to be an order for execution wbch can 
give use to the bar of constructive res judi- 
cata against the judgment^ebtor in respect of 
a later application, on the ground that he did 
not raise the plea of limitation, though ser- 
ved with notice of application on which 
transfer order was passed 157 I C 971 
(1)-=193S P. 48S 

Simultaneous Execution —A Court has 
jurisdiction to execute its decree and at the 
same time send it to another Court for 
simultaneous execution. The fact that exe- 
cution IS pending before it is no bar to send 
the decree for execution 39 C W.N. 165 
=156 I.C 522=1935 C. 268 An order for 
transfer of decrees to another Court foi 
simultaneous execution without giving notice 
to the judgment-debtor and without hear- 
ing him is not proper {Ibtd,} 

Concurrent Execution in sevir^ 
Courts —A Court has power to send its 
decree for execution to several places 14 
M LA 529 , 8 C, 687, See aho notes 
under the heading under S 38 Execution 
case once tiansf erred— Certificate under 
S 41 not received— Court passing decree 
cannot transfer it again to Afferent Court. 
29 0 C 84=1925 0. 428 

Practice and Procedure —A ceitificate 
of transfer of decree need not be signed by 
Judge who passed it 38 P L R 1101=162 
I C 489=1936 L 369 A decree-holdei 
need not make a second application foi 
execution to the Court to which a decree 
has been transferred, when he has already 
made one application to the Court trans- 
ferring the decree 2 P, 909; 162 I.C 777 
=1936 C. 267 When a Court passes a de- 
cree and there is a decree m appeal there- 
from and theieafter a petition for execution 
to the first Court, there is only one decree 
to be executed, vis , the original decree as 
amended by the appellate Court. When in 
such circumstances a petition for transfer 
of execution is made and granted it would 
refer to the decree as amended on appeal, 
because in the eye of law, there is only one 
decree, even though the appellate decree is 
not mentioned m the petition. 38 L W. 877 
=1933 M. 872=147 I.C. 386 Questions 
regarding who are the legal representatives 
and plea of limitation, if raised, should 'be 
deaded before transfer. 91 I C. 1056=23 
L W 92=1926 M. 411. See also 60 C. 
1176=37 C.W.N. 1167=1933 C 906. An 
order of transfer of a decree takes effect 
from the date on which the order is made 
and the Court to which the decree is so 
transferred for execution can from that date 
entertain an application for execution even 
though a copy of the decree has not been 
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(ii) 1 ^' bucli person has not property within the local limits of the juris- 
diction of ihr. CouTi '.-hich passed the decree sufficient to satisfy such decree 
and ha^ wuhin the local limits of the jurisdiction of such other Courts 

0 " 

(') if the decree directs the sale or delivery of immoveable property 
siluFi.c outside the local limits of the jurisdiction of the Court which passed it, 
0 " 

(d) if the Court which passed a decree considers for any other reason 
which It shall record in writing, that the decree should be executed by such 
other Court. 

(2) The Court which passed a decree may of its own motion send it for 
execution to any subordinate Court of competent jurisdiction. 

Transfer of decree to ^ decree is sent for execution in 

Court in another province, another province, it shall be sent to such Court and 
executed in such manner as may be prescribed by 
rules in force in that province. 

41. [S. 223.] The Court to which a decree is sent for execution shall 
Af •vpr.ition nrA ccrtify to thc Court which passed it the fact of such 
ceeding.s to be certified.^ execution, or where the former Court fails to execute 
the same the circumstances attending such failure 

Notes. 243 (F B ). 76 I.C 548=1923 B 371. In 

receivxd b\ the executing Court (35 M 18 B 61 tihe question whether a Sub-Judge 

588, Appr . SS M.L.J 120, Oveir ) 56 M can transfer a decree for execution to a 
692=144 I C 923 (2) =1933 M 627=65 M Court of Small Causes, when the property 
L T 137 Where proceedmgs m respect of a attached was situated within the loc^ limits 
transferred decree have terminated m trans- of his junsdiction was raised, but not de- 
feree Court, an application for execution cided. The provisions of this clause have 
may be made in Court which passed the not to be considered at all where the decree 
decree even though the certificate of the directing sale is to be executed not only by 
transferee Court has not been received 39 sale of property but also by removal of 
C \Y N 129=154 I C 731=1935 C 99 obstruction 30 S.L.R 290=161 I C S24 
In applying for transfer the mode of execu- =1936 S 11. 

tion in the transfeiee Court need not be Appeal —An appeal lies from an order 

stated 1929 C. 529, Award under Arbitra- rejecting an applicaton for transfer 8 C. 

tion Act— Transfer to subordinate C^urt for W N 575. 

execution— Legalitj' See ISI I C 860 A Sec. 40 —Section applies only when both 
District Munsif receiving by transfer a de- transferor and transferee Courts are regu- 
cree of a Village Court for execution or lated by the C. P. Code 34 C 576, 12’ 
withdrawing execution of a decree to his B 230 The law of limitation applicable 
ovin file cannot transfer the decree to for execution of a decree transferred to 
another District Munsif’s Court 46 M another Province would be the law m force 
734=44 M L.J 643 m the transferring Court 17 C 491, 24 

Sec. 39 (b) — WTiere the condition justi- C 473 , 36 M 108 
fjing transfer is that set out in this clause, Sec. 41' Scope and Applicability of thl 
the execution should be limited to that judg- Section — It is only when the Court to 
ment-debtor who satisfies that condition, which a decree is sent has executed it or has 
Execution against another judgment-debtor wholly failed to execute it that the Court 
who does not satisfy that condition is not is bound to send a sertificate under S 41. 
proper 1936 C. 521. It docs not matter if one apphcation fails 

Sec 39 (c) ,— If a Court passes a decree 25 Bom L R 453=74 I C 149=1923 B 
for the sale of property mortgaged, and after 396 See also 20 A 129. After the issue of 
the passing of the decree the District within a certificate under S 41, and return of the 
which the property is situate is transferred copy of the decree, the Court to which the 
to another Court, the Court wbch passed decree is transferred ceases to have juns- 
the decree can still sell it. IS C 667, 19 diction. 22 A.L J 1039=1925 A 179; 26 
C. 13, 21 C 639 ; 22 C 871 For the dis- Bom L R 345=1924 B 359, 5 P 398; 1930- 
tinclion in the case of execution of money L 508, 11 P Sl3 See aUo 28 0 C 169 
decrees, see 1929 C 818=57 C 67 =1933 L 149 When the result of the 

Sec. 39 (d). — Under this clause a Court execution is not certified execution by Court 
which passed a decree in its Small Cause which passed the decree, if competent. See 
junsdiction may, for any good reason, trans- 39 C W N 129=1935 C. 99=154 I C. 731. 
£er it to the other branch of the same Court Ceitificales as to result of each application 
The tw'o branches may be regarded as dif- sent under the executive orders of the High 
feient Courts 8 B 230 , 9 B. 237 ; 6 A Court cannot put an end to the jurisdiction 
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42. [S. 228.] The Court executing a decree sent to it shall have the same 
„ r X • powers in executing such decree as if it had been 
decree' passed by itself. All persons disobeying or obstruct- 
ing the execution of the decree shall be punishable by 
such Court in the same manner as if it had passed the decree. And its order 
in executing such decree shall be subject to the same rules in respect ot appeal 
as if the decree had been passed by itself. 


Notes 

oi tht Court to execute the decree. 18 N. 
L R 178=68 I.C 657=1922 N 210 As 
to the applicability of the section to a Court 
executing its own decree on Small Cause 
Side, in the Original Side, and entering 
satisfaction in the Small Cause Register, see 
76 I C 548=1923 B 371 On this section, 
sec also 1926 L 113 

Certificate of NON-sviisFAaiox— Power 
OF Transferee Court lo GR.\Nr —It is only 
the Court which has passed the decree that 
IS competent to giant a certificate of non- 
satisfaction to the decree-holder to enable 
him lo execute the decree in another Court 
and the Court to which a decree is trans- 
ferred for execution by means of a certi- 
ficate of non-satisfaction is not competent 
to grant such a certificate. The Court can 
only execute the deciee itself and certify 
the result of execution befoie it to the 
original Court ISO I C 905=1934 L 330 

Sec 42 • Scope and Application —Sec- 
tion 42, C P Code, does not override the 
plain words of 0 21, R 16 On the 

other hand it it> subject to 0 21, R 16 

1934 L 648 Hence, an application by the 

assignee of a decree tor execution can be 

propel ly made only to the Court which had 
transferred the docret, e\en though that 
Court had transferred the decree for execu- 
tion to anothei Court betoie the assignment 
(Ibid) Where a decree is alieady trans- 
ferred ioi execution by Court which passed 
it, an application ioi further tiansfer should 
be made to the Court where execution is 
pending 47 B 56 But 1927 N 367 
Section not applicable to execution proceed- 
ings of a deciee of Madras Small Cause 
Court tiansferrcd to a mofussil Court, but 
applicable to execution proceedings in the 
Madras Small Cause Court 49 M L J 
104 Award filed in Court may be transfer- 
red for execution. 1931 N 170= 
27 N L. R 386. Where a decree- 
holder obtains an order for the trans- 
fer of a decree but the decree is not actually 
sent, the Court w.hich passed the decree has 
jurisdiction to execute it 1 P 328 

Powers of Court in Executing Thans- 
I ERRED Liecree — Objections to the execution 
ot the decree should be laised before the 
Court to w'hich it is transmitted for execu- 
tion 78 I C 1001, SR 775. In executing 
a decree agamst a firm Court can determine 
whether a person is a partner or not 98 
I.C 8SS, 131 I C 376. The executmg 
Court has power to consider an objection 
that the decree-holder’s demand must be 
deemed to have been satisfied under S. 18 


of the P Couit of W’ards Act 46 A. 
560 Uiidei Ss 37 aixi 42 the Court to 
which a decree is tiansfeircd has poweis lu 
stay execution of a decree under 0 21, R. 
29 60 C 1119=37 C W.N 846=57 C L 
J 444, But see contra 162 I C. 865=1936 
R 184 Tiansfei for execution— Power of 
Court to order attachment 91 I.C 1043. 
Transferee Comt can order removal of ob- 
struction under 0 21, Rr 95 and 97, e\en 
though it had not passed the decice oi sold 
the property 30 S L R 290=161 I C 524 
=1936 S 11 The transferee Court is nut 
debaned from taking cogmzance oi objeu- 
tions as to jurisdiction of which the Couit 
which transferred the decree could take 
cognizance 152 I C 135 f2)=3S P L R 
482=1934 L 652 An executing Court can 
lefuse to execute a decree w-hen it finds that 
the deciee is against a dead person and there- 
fore a nullity There is no distinction in 
this respect betw’een the powers of the Court 
passing a decree and those oi the Court to 
which a decree is transferred for execution 
1934 L 117 (2) 

POVVLRS NOT POSSESSED n't LXiiUUTlNl. CoiiEl 
—The Court to w'hich a deciee is sent cannot 
question the propriety of the order trans- 
mitting the decree to such Court 21 B 
456 See also 7 A 330, 8 M T. J 1, 193f) 
L. 118 It cmuiot lefusc execution un the 
giound that ((uestions aic laiscd between the 
paities that cannot propirly be dealt with in 
execution 11 B 528, The executing Couit 
oaimol c,ill the legality of a decree in ques- 
tion 8 C 687, 31 C 922, 23 A 181, 7 
Bum L R 659, 4 M 324, 11 B 528, 7 B 
481, 10 B 65 But see 28 B 378 The 
Court to which a decree is sent can decide 
whether or not the execution was 'baired by 
limitation 23 C 39 But it has no such 
power when the Couit which passed the de- 
cree makes an order for execution and then 
transmits the decree for execution to an- 
other Court 15 B 28 As to propei pro- 
cedme to be adopted when mdgment-debtur 
desires to question the ordei tiansferimg 
the decree on the ground of limitation, see 
14 R 559=163 T C 403=1936 R 271 Couit 
cannot vary decree S'ce 4 I A 137, 8 C 
332, IS B 044. 7 A. 194; 22 C L J 561, 
34 I C 3o2. 39 I C 537, 99 I C 535=27 
Punj.L R 750, 123 I C 531 (L ) Noi 
can it pass an order which has the eftect of 
amending, altering or varying the deciee it- 
self. An order for payment of a decree by 
instalments, which is made aftei the decree 
has been passed, undoubtedly has the eftect 
of altering or varying the terms of the origi- 
nal decree, and consequently it is not within 
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43. [vS. 2 ^ 9 . A-.iV decree passed by a Civil Court established in any part 

of British India to which the provisions relating to 
Executict. ut decrees execution do not extend, or by any Court established 
iBaiishCouiism continued by the authority of the ifCentral 
5oe'“..o“ extend "^'“2 Government or the Crown Representative] m the 
foreign territory. territories of any foreign Prince or State may, if it 

cannot be executed within the jurisdiction of the 
Court by which it was passed, be executed in manner herein piovided within 
the jurisdiction of any Court in British India, 

44. [S. 229-B.] (New) 2[ I he Provincial Government may by notification 

m the Official Gazette declaie that the decrees of any 
^ecution of decrees pas- qj. Revenue Courts in any Indian Stale, not 

Stete^s^ Courts established or continued by the autho- 

rity of the Cential Government or of the Crown 
Representative, or any class of such decrees, may be executed in the Province 
as if they have been passed by Courts of British India.] 

8 [44- A. (1) Where a certified copy of a decree of any of the superidr 
Execalran of deerteo Courts of the United Kingdom or any recjprocatmg 
passed by courts m the territory has been filed m the District Court, the 
United Kingdom and other decree may be executed m British India as if it had 
reciprocating territory. passed by the District Court. 


Leg. Ref. 

^ Substituted for words ‘Governor -Gene- 
ral in Council' by the Goveminent of India 
(Adaptation of Indian Laws) Order, 1937 
® Section has been substituted by The 
Government of India (Adaptation of Indian 
Laws) Order, 1937, in the place of the old 
section which ran as follows .— 

The Governor- General m Council may, by 
notification in the Gazette of India, declare 
that the decrees of any Civil or Revenue 
Courts situate in the territories of any 
Native Prince or State in alliance with His 
Majesty and not established or continued by 
the authority of the (jiovernor-General m 
Council, or any class of such decrees, may 
be executed m British India as if they had 
been passed by the Courts of British India 
® Added by Act VIII of 1937. 

Notes. 

the competence of the transferee Court to 
make such an order 12 R. 320=151 I C 
937 (2) =1934 R. 16S 
Apmial— Although no appeal lies from the 
orders of a small Clause Court, still under 
S. 42 an appeal hes from an order passed m 
execution of a Small Cause decree trans- 
ferred to a Court on its Original Side 33 
I.C. 523=14 A L J 415; 27 I C. 10=20 
C.L.J 129, also 103 I.C 344=1928 B 534 
(2). Only one appeal hes against such 
orders 12 I C 959 , 25 C 872 Transfer 
of decree— Subsequent affirmation in appeal 
—Fresh order of transfer not necessary 9 
P. 829. 

Sec. 43 —The section is apphcable to 
decrees passed by Courts in the Scheduled 
Districts 15 C 365. The Cnurt of the 
Political Agent at Sikkim is a Court esta- 
blished by authority of Govemor-fkneral. 
38 C. 859. See also cases noted under S. 1, 
supra. 

Sec. 44: Scope of the SEcnox.— (5'eF 


also notes under S 13.) The concluding 
words of this section ‘as if they had been 
passed by Courts m British India’ do not 
in any way control the operaton of the pro- 
visions of S. 13 ( 0 ), C P. Code. 37 P.L 
R 240=158 I C. 232=1935 L. 551 A suit 
does not he m British India on decrees of 
the Courts of Native States, such decrees 
are made executable by Notification by Go- 
vernor-General in Council under S. 44. 39 
M 24=27 M L J S3S (F B ) ; 1931 A 
689=53 A. 747 As to effect of notification 
see 40 C.W.N 591 The expression “may 
be executed” gives a discretion to the Court 
to refuse execution This discretion is not 
limited to Ss 13 and 14 of the (^de 21 

L. W. 330=86 I.C. 492=1925 M 788 
These words refer only to the mode of exe- 
cution 1925 M. 788. As to powers of 
Court executing decree of foreign Court, see 
41 C.L.J. 508=1925 C. 955. As to the 
mode of executing foreign decrees, see 2 
M 237 Notice to judgment-debtor is 
essential. 1925 M. 788. The Law of Limi- 
tation governing the execution of foreign 
decrees m British India is the law m force 
in British India An order for transmission 
of a decree to British Court cannot be treated 
as an order for execution. 40 B 504; 14 
C at p 571 The section does not remove 
tihe decree of a Native State from the cate- 
gory of foreign judgments, 15 B 216, at 
p. 219. If the foreign decree has been ob- 
tained by fraud, a British Court is not bound 
to execute it (Ibid) A British Court 
executing a foreign decree can enquire whe- 
ther the foreign Court had jurisdiction to> 
pass It. 40 B. 551, 40 C.W.N. 591 See 
also notes under S. 13. An application for 
execution under S'. 44 may be resisted on 
any of the grounds mentioned in S 13, 39 

M. 733=30 M.L.J 148, 1931 A 689=53 
A. 747. 
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S. 46] 


(2) Together with the certified copy of the decree shall be filed a certifi- 
cate from such superior Court stating the extent, if any, to which the decree 
has been satisfied or adjusted and such certificate shall, for the purposes of 
oroceedinFS under this section heconrlinsiv#* ninnf nf AvtAn* 


Tojacepage 383. 

Oimt the wordfi “o,’ in India” m Explanation 2 of S 44-A, ('Adapta- 
tion of Indian Laws fcSupplementarj' Onloi), 1937. 


; certified 
secuting a 
ion of any 
ecree falls 
. 13. 


Explanation J!.— 'Superior Court’ with reference to the United Kingdom 
means the High Court in England, the Court of Session in Scotland, the High 
Court in Northern Ireland, the Court of Chancery of the County Palestine 
of Lancaster and the Court of Chancery of the County Palestine of Durham. 

Explanation 2.— 'Reciprocating Territory’ means any country or territory, 
situated in any part of His Majesty’s Dominions or in India which the Governor- 
General in Council may, from time to time, by notification in the Official Gazette, 
declare to be reciprocating territory for the purposes of this section; and 
‘Superior Courts,’ with refeience to any such territory, means such Courts as 
may be specified in the said notification. 

Explanation 3.— ‘Decree,’ with reference to a superior Court, means 
any decree or judgment of such Court under which a sum of money is payable, 
not being a sum payable in respect of taxes or other charges of a like nature or 
in respect of a fine or other penalty, and 

(a) with reference to superior Courts in the United Kingdom, includes 
judgments given and decrees made in any court in appeals against such decrees 
or judgments, but 

(2i) in no case includes an arbitration award, even if such award is 
enforceable as a decree or judgment.] 

45. [S. 229-A.] (New) l[So much of the foregoing sections of this Part 
as empowers a Court to send a decree for execution 
Execution of decrees in anothei Court shall be construed as empowering a 
0 ign ern or} Court in any Province to send a decree for execution 

to any Court established or continued by the authority of the Central Govern- 
ment or of the Crown Representative in the territories of any foreign Prince 
or State to which the Provincial Government has by notification in the Official 
Gazette declared this section to apply.] 

46 (1) Upon the applicatian of the decree-holder the Court which passed 
the decree may, whenever it thinks fit, issue a precept 
Precepts jq other Court which would be competent to 

execute such decree to attach any property belonging to the judgment-debtor 
and specified in the precept. 


Leg. Ref. 

^This section has been substituted by the 
Government of India (Adaptation of Indian 
Laws) Order, 1937, m place of the old sec- 
tion which ran as follows ■— 

‘‘So much of the foregoing sections of this 
Part as empowers a Court to send a decree 
for execution to another Court shall be con- 
strued as empowering a Court in British 
India to send a decree for execution to any 
C^urt established or continued by the autho- 
rity of the (jovernor-Cjeneral in Council in 
the territories of any foreign Prince or State 
to which the (Jovemor-General in Council 
has, by notification in the Gasette of India, 
declared this section to apply.” 


Notes. 

Sec. 45 —Neither S. 44 nor S 45 sanc- 
tions the transmission of a decree of British 
Indian Court to a Court m a Native State. 
40 M. 1069=33 M.L J. 130 (F B ) ; 32 M 

L. J 487 See also 12 B 230 ; 29 C. 400: 
39 M. 648; 1929 S. 45; 39 M 733 (F.B ) ; 
2 M 237 (337, 338) ; foreign decrees, 1933 

M. 112; 1934 M. 434. 

Sec 46.— An indefinite order stating that 
an attachment is made permanently is not 
one contemplated by this section 163 I. C 
374=1936 L 486 Unlike in the case of a 
regular attachment, an attachment by precept 
can have force only for 2 months unless ex- 
tended. Therefore payment of money at- 
tached under precept may be validly paid over 
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(2) The Couit ic which a precept is sent shall proceed to attach the pro- 
perty in iho presenbed in regard to the attachment of property in 

executioi. ot a dec tec. 

Provided that no attachment under a precept shall continue for moie 
than two months unless the period of attachment is extended by an order of 
,the Court which passed the decree or unless before the determination of such 
attachment the decree has been transferred to the Court by which the attach- 
ment has been made and the decree-holder has applied foi an order for the sale 
of such property. 


Questions to be determined by Court executing decree, 

47. [ 3. 244.] ( 1 ) All questions arising between the parties to the suit m 

which the deciee was passed, or their representatives 
Questions to be determin- and relating to the execution, discharge or satisfac- 
decree.^^^ executing decree, shall be determined by the Court 

executing the decree and not by a separate suit. 


Notes. 

to a substquent attadune creditor after the 
said penod ot 2 monthii 163 I.C. 374 — 
1936 L 486 (Reiersing 161 I C. 418=1935 
L. 914) “Vn application under the section 
should be made to the Court which passed 
ihe decree The period of two months may 
be extended after it has expired See S 
148 An order extending the penod of at- 
tachment relates back to the date of the 
pettion and the attachment would be effect- 
ive though the oider was passed after the 
cxpirj' of two months if die application for 
extension was put in within the period 34 
I C 302=3 L.W 336 Court to which 
decree is transferred cannot issue precept. 
1926 S 157=92 I.C 621 The Court which 
passed the decree can issue a precept even 
after the decree is transferred to another 
Court for execution 31 C W N 653=102 
1 C 513=1927 C. 581; 9 R. 561=1931 R 
279 It is not open to the Court issuing the 
precept to attach such property itself. The 
Court to which it is issued must attach the 
property and wait for an application for exe- 
cution being made bj the attaching creditor 
146 I C. 991=1933 A L.J 902=1933 A 
8^ Court to which precept is issued has 
power to accept money or security See 94 
I C 119=1926 L 433=27 Punj L J 757. 
Application for precept is a step-in-aid of 
execution under Limitation Act, Art 182 (5). 
146 1C 991=1933 A.LJ 902=1933 A 844 
Application for attachment, if sufficient to 
■entitle applicant to rateable distribution See 
90 I C 527 

Sec 47 Scope and Application —There 
aie important differences in legal consequen- 
ces between an application under S 47 and 
an application under 0 21, R 58, in lespect 
ot further remedies open to the applicant 
If the application is only under S 47, the 
applicant’s lemedj in the event of an adverse 
Older on that application is to appeal against 
that order whereas if the application is 
leally one undei 0 21, R 58, the applicant’s 
remedy will be by a regular suit 158 I C 
410=1935 M 923 Section should be mter- 
preted liberally. 3 P L.T. 613; 19 C. 683; 


15 P 545=162 I C 830=17 P.L T. 434= 
1936 P. 289 In considering whether an 
application is under S 47 of the Code oi 
not, the substance of the application should 
be examined in order to find out its true 
nature The heading given to it by appli- 
cant is not conclusive 140 I C 7/9=1933 
M 130, 161 I C 21=1936 L 725 S 47 
(1) IS mandatory and m legard to a matter 
that pioperly falls under that secton, Court 
IS bound to decide it in execution and has no 
discretion whether or not to refei parties to 
a separate suit 1933 M. 825=^ M L J. 
263=57 M 49. (56 M 447. Foil.) See 
a/jo 56 C 462, 1929 C 247 Section draws 
no distinction between the functions of a 
Couit executing a simple money decree and 
one executing a decree under 0 34 IS L 
772=1934 L 438, 127 I C 12=1929 L. 762 
Application foi personal decree m 
mortgage suit, if falls under this 

section 62 C 28=158 I C 1074=1935 
C 596 Section applies only to matters 
arising subsequent to passing of the decree 
67 I C 753 , 25 Bom L R 440, and not to 
events subsequent to execution sale— Separate 
suit lies 119 I.C 881=1929 P 559. 
Judgment-debtor’s objection that he has iiu 
saleable interest is matter to be decided be- 
fore the decree and not in execution ot a 
mortgage-decree for sale 19^ R. 275 (1) 
As to whether application for peisonal de- 
cree in mortgage suit may be treated as 
one under this section See C 28=1935 
C 596 Section applies to ejectment pro- 
ceedings under Tenancy Acts 1931 A.L 
J 529 An application under S' 173 (3) ot 
the Bengal Tenancy Act, to set aside a sale 
ialls under S 47, C P Code, and an ap- 
peal therefore lies against the order on such 
application 60 C L J 36=1935 C 89=154 
I C 347 This section applies to execution 
proceedings of rent dccice 16 P L T 443 
=156 1 C. 881=1935 P. 227. Question of 
priority as between rival kevrs claiming to 
be entitled to execute decree falls undei this 
section 59 B 417=37 Bom L R 150=157 
I.C. 658=1935 B 298. (But I5l I C 473 
—1934 A. 730.) But not dispute between 
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ll^al decree-holders regaiding attach- 
ment or distribution of assets 1936 O.W. 

N 559=163 I.C. 175 (2)=1936 0 277. 

Si-ction does not ^ply Mifherc one of the 
persons was not party to the decree and the 
question raised should be decided in ser- 
rate suit and not in execution 143 I.C. 
843=1933 0 146 But where the party to 
the suit is bound by the decree he cannot 
evade the rule that disputes in execution 
must be settled under S 47, C P Code 
and not b^ a separate suit, by joining with a 
stranger 147 I C. 526=37 L W 346=1933 
M 340 Order 21, R. 103 is not restricted 
by the general pro\isions of S. 4^7 52 I.C. 

^ Order 21, R 103 only applies to cases 
where persons concerned are parties to the 
suit or their representatives. 63 I C. 730 
=41 M L J. 54 Application to draw out 
amount deposited by defendant m settmg 
aside an cr patlc decree is not .in LXLcution 

application. 54 M L J. 452=1928 M 296 
Application under 0 20, R 12 for enquiry 
into mesne profits directed by decree is not 
an execution application and S 47 does not 
bar a fresh suit in the absence of such appli- 
■cation 57 M L J 515=1929 M. 78S Suit 
for possession on basis of a barred redemp- 
tion decree is barred by S 47. 119 I C. 
225 (1)=1930 L. 74 Applicability to pro; 
ceedings under Arbitration Act Sec 115 
I C. 536=1929 L 228; 151 I C 881=1934 
L 49 Section 47 does not apply to a de- 
cree ef a foreign Court 1913 M W N 
<)05 Nor to a decree which is a nullity, the 
detendant haimg been dead at the time of 
the decree 148 I C 418=11 0 W N 416 
=1934 0 167 Order allowing decree- 

holder to withdraw execution proceedings is 
outside the section. 19 I.C 904=18 C L 
J 53. Section docs net applj to applica- 
tion made by a mere gainishee who is not 
party to suit or to execution proceedings 
13 R 722 Section no bar to setting up 
by wa\ of defence matters relating to exe- 
cution. 41 M L J 261, 27 C W N 280, 
56 c 467=1929 C 247 But sec 33 C W 
N 795=1929 C 374 (F B ) , 49 M L J. 
401,59 0 1242=1932 0 825 , 9 R 305,130 
I.C 154=1931 N. 27 where plea of judg- 
ment-debtor that decree wias satisfied prior 
to sale was held to be barred in defence to 
a, suit for possession by decree-holder 
auction-pui chaser 

Jurisdiction and Powers of Executinc. 
Court — A Court which cannot try original 
case IS not competent to execute decree in 
the suit 151 I C 860=1934 Pesh 107. 
Executing Court is not entitled to go behind 
decree and say that on the mortgage the 
Court had no jurisdiction to pass the decree 
because the mortgage was invalid 149 I C. 
457 (1)=1934 P 426 See also 15 Pat L. 
T 661 (F B ), 4 A W R 723; ISl I C. 
730=35 P L R 400=1934 L 609, IS L 
772 (Sons objecting that mortgage by father 
w’as void as being without necessity and as 
Ibeing immorUl) Where, after the death of 
1-49 


a judgment-debtor in a mortgage decree, his 
sons are brought on record as his legal re- 
presentatives, it is not open to the latter to 
attack the v’ahditj' of the decree itself on 
the ground that the property w'as their per- 
sonal property and was not liable to be sold. 
Neither S 47, nor 0. 21, R 58; C, P. 
Cede, will allow such a question to be gone 
into execution in such a case 37 P L R. 
1^=1935 L 549. Though executing Couit 
IS not entitled to go behind dcciee, it has 
nevertheless power to see whether decree is 
capable of execution 14 L 230=140 I.C 
533=1933 L 41 As to whether exi.culing 
Court can inquire into plea of adjustment 
of decree, see 37 Bom L.R. 230=1935 B 
303 As to exccutabilitj' of decree after 
compromise by parties varying terms of the 
decree and recorded under 0 21, R. 2, see 
144 I C 721=1933 Pesh 53 (Case-law dis- 
cussed). See also 143 I.C. 228=1933 Pesh 
63 As to executability of the scheme decree 
as regards portion not embodying the 
scheme, see 1933 M W.N 183. The decree- 
holder need not be a party to the decree. 

61 M L J. 904. £(/ , in a scheme decree, 
the new trustee can enforce the decree 54 
M 345=60 M.L J 173, 61 M L J 904, 
60 M L.J 178 Executability of decree 
—Decree declaring charge in respect of un- 
paid purchase-money— Execution bj sale of 
properties charged — Necessity for separate 
decree for sale 69 M.L J. 854 \ puisne 

mortgagee against whom a personal decree 
has been passed, behind his back, when there 
was no prayer for a personal decree in the 
plamt, can in execution take an objection 
to the executability of such a deciee under 
S 47 162 I.C 867=1930 J> 303 Exe- 

cuting Couit has no power in discuss vali- 
dity of terms of the decree which it is 
ordered to execute 13 P. 17=151 1 C 
368 (2) =1934 P. 203 See aho 142 I C 
487=1933 N 211 , 58 M 752=41 L W 249 
=1935 M 236=68 M.L.J. 318 The exe- 
cuting Court has no option but to execute 
the deciec as it stands, however erroneous 
the decree might be 156 I C. 145=42 
L W 254=1935 M 598 A decree beyond 
inherent jurisdiction of the Court is a 
nullity and it cannot be executed and execu- 
ting Court IS competent to decide the ques- 
tion whether decree is or is not a nullity 
1934 L 623. The fad of the Court having 
no jurisdiction to pass decrct: ought If) 
appear on the face of the decree or must 
be capable of being gathered without neces- 
sity of an enquiry into facts 142 I.C, 487 
=1933 N 211 When there is no want of 
jurisdiction apparent on face of the de- 
cree, party m execution cannot raise a 
disputed point of fact which, if his conten- 
tion is true, would have deprived the Couit 
of Its jurisdiction to pass a decree in that 
matter 142 I C, 643=37 L W 358=1933 
M 362 A decree passed by a Court on a 
compromise and relating to a matter extra- 
neous to the suit IS not a nullity and can be 
executed 1934 L 623 The objfdion that 
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j^otea. 359. Where a plot o£ land is described in 

a decree for possession as a particular sur- 
ir tlsc Uiius of a compromise decree vey number, that cannot he altered into a 
na" " iiUsidc the scope of the suit” is there- separate number in execution. To do so 
f,.K not one for tlie executing Court to con- would be going behind the decree. 60 C.L. 
sider If the Court had no power to pass J. 286=1935 C 245 As to power of amend- 
the decree the matter should have been ment of decree, see 103 I.C. 673=1927 L. 
laised cither by ivay of review or by way 651. After more than three years from 
of appeal, but the cxecutng Court cannot passmg of decree 18 Pat L.T. 18. Where 
ffo behind it. 13 P. 17. Wheie certain the question of splitting up the mortgage 
persons obtain possession of ceitain pro- debt as among the seveial properties is re- 
perties on relinquishment by a female limited fused by the decree the executing Court has 
owner expressly agreeing to pay ceitain no power to decide the question of rateable 
decretd debt due against her, they are, upon distribution. 14 Pat, L.T. 371 A puisne 
the punciples of justice, cquitj and good mortgagee who was one of the defendants 
conscience bound to pay the decretal debt m in a suit m which a mortgage decree was 
execution of the decree. Thcie is no neces- passed cannot in execution proceedings be 
sitv on the part of the decree-holder to take allowed to attack the decree on the ground 
recourse to a separate suit to establish the of paramount title 144 I.C. 472=38 L.W 
contractual liability in view of the scope of 199=1933 M. 569. An executing Court can 
S 47 C P Code. They can proceed by entertain a claim to set off, even if the case 
way of an application under S 47. 40 C. does not fall under 0. 21, R 19, C. P. 
W N 601=63 C L.J 25=1936 C. 67. Code, it has inherent power to give effect 
Section 74, Contract Act, does not apply to to such a claim. 60 C.L.J. 281=39 C W. 
a compromise decree and it is open to a N 106=1936 C 409. Under the proviso 
Court executing such decree to go behind to 0. 21, R. 52, when a dispute as to title 
it so as to mterfere with a stipulation by or pnority arises between the decree-holder 
way of penalty contained m the compromise, and a thud party as regards the custody of 
55 A. 33^=1933 A L j. 132=1933 A. 252 a Court other than the executing Court, 
(F.B ) (Case-law discussed).) 46 A. 571, then the custody Court shall determine that 
Overruled. It is open to the executing dispute When, however, the dispute is be- 
Court to which an awaid is sent for enfoice- tween the decree-holder and the judment- 
tnent, to go mto the question whether the debtor, the matter has to be decided by the 
award could legally be filed and enforced executing Court under S. 47, C. P, Cede, 
as a decree under S. 15 of the Arbitration and not by the custody Couit. 19 N.L.J. 
Act. 1S2 I.C. 135 (2)=3S P.L R. 482= 287 Where a preliminary decree for 
19^ L. 652. A suit for a declaration of partition is sought to be sold in execution 
right of maintenance and for arreais was of a money-decree, an objection based on 
filed in fmna paupem^ and due to over- R. 178, Madras Civil Rules of Practice, to 
sight no valuation was put. The suit was the sale of the decree in execution can be 
beyond the pecuniary jurisdiction of the validly raised by a party other than the 
Munsif but no objection was taken by the judgment-debtor. 152 I.C. 789=1934 M. 
defendant; and when the decree was sought 692 (2) =67 M.LJ 669 The executing 
to be executed, objection was raised that the Court must consider the question whether 
Munsif had no jurisdiction to pass the de- the person sought to be proceeded against in 
cree. Held, that it was a case of under- execution is or is not a member of Co- 
valuation, and as no objection was taken m the operative Soaety or a person claiming under 
trial Court, the objection which was taken him, because if he is a strangei, the award 
at the time of execution should fail. 13 P. of the Registrar of Co-operative Societies 
290=150 I C, 373=1934 P. 240,The execu- is as against him a nullity 148 I C, 739 
tion Court has under S. 47 power to cor- =1.5 Pat L T 111=1934 P, 145 (2), The 
rect a mistake In the final decree in a parti- executing Court cannot ignore the plain pro- 
tion suit in awarding an excess share to one visions of S. 16 of the Punjab Alienation 
party. 78 I C. 1039 ; 41 M L J. 120, but of Land Act and order the sale of the pro- 
not to correct mistake due to negligence of perty of a member of the agricultural tribe 
plamtiff. 33 C 1A^N. 739=19^ C 670 m execution, even though a decree has been 
No order passed m execution can amount obtained against him 141 I C 634=34 P 
to an amendment of the decree or to ^ L.R 523=1933 L. 397; ISI I C 730=35 
alteration of its terms to the extent of dis- P.L R. 400=1934 L. 609, So also the 
abling the decree-holder from executing it junsdiction of the Civil Court being exclud- 
according to its tenor. 157 I.C 414=41 ed in all matters relating to any valuation, 
L W 594=1935 M. 429=6S ML J. 593 wsessment, liability to assessment or taxa- 
Where decree for costs is against minor tion by a Cantonment Board, a decree grant- 
plaintiff, executing Court cannot inquire ing an injunction against the Board in res- 
whether minor was only benamidar for pcct of any such matter, is wholly without 
father, who acted as his next friend in the jurisdiction and ultra vires and cannot be 
suit, and order costs to be paid by father, put mto execution. 144 I.C. 1016=1933 
1935 A.L.J. 383=158 I.C. 1113=1935 A. A L.J. 162=1933 A. 163. Where an order 
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o£ injunction is issued to an executing Court 
restraining the sale of a certain share of a 
property claimed by the plaintiff in a suit, 
there is no objection in principle to the 
executing Court proceeding ^^ith the sale of 
the remaining part of that property, 61 C 
568=152 I.C. 35=1934 C. 781. Where a 
decree declares the plaintiff’s right to cer- 
tain hereditary offices in a temple, and grants 
an injunction restraining the defendants 
(trustees) from interfering with the exer- 
cise of those lights, though the deciee docs 
not specifically say what those rights arc, 
the question whether any particular act or 
acts of the defendants constitute an inter- 
ference with the rights declared in the decree 
is one which has to be dealt with and de- 
aded by the executing Court alone and not 
in a separate suit 156 I C. 125=1935 M. 
W N 879=1935 M. 576. 

Parties to Suit, who are not —Ques- 
tions or disputes between judgment-debtors 
inter se m which the decree-holder has no 
interest are not questions between the 
parties to the suit. 31 M L.J. 44 , 70 I C. 
329=32 M.L.T. (H.C.) 118 (2), 6 A. 12; 
1929 A. 292. So also disputes between co- 
decree-holders 70 I C. 329=32 M L.T 
(H C.) 118 (2); 8 M. 495; 11 C.W N. 
433 , 6 P. 386, 113 I C. 776; 1932 P. 329= 
140 I C. 97. So also where dispute is as 
to which of two rival claimants to a decree 
is entitled to execute 157 I C 73=37 P 
L R. 145=1935 L 384; or as regards dis- 
tribution of assets between rival decree- 
holders 1936 O.W N. 559=163 I C 175 
(2) =1936 0 277 Also questions between 
a party to a suit and his own representative. 
20 I C 329=32 M L.T (H C ) 118 (2), 
25 B 631 See also 37 C W N. 909=1933 
C. 809 Also questions between persons 
claiming to be the heirs of the deceased 
judgment-debtor. ISI I.C. 473=1934 A 
730 Or bt. tween representatives of deceased 

decree-holders. 152 I C 776=1934 P 627 
A defendant whose name is struck off the 
record cannot be said to be a party to the 
smt 80 I C 470; 1933 N. 246. A party 
te a suit exonerated on the ground of mis- 
joinder ceases to be a party after such exone- 
ration 40 M 964=32 M L J. 532 (F B ) ; 
(40 M. 964, Appr.; 49 M 4^, Disappr ); 
54 M 81 (F B ) ; 143 I.C 476=37 L W 
582=1933 M 435 following 54 M 81 (F.B.). 
But see 37 I C. 673=5 L.W 701; 23 M. 
361 (F B ), 45 I C 671; 54 M.L J. 721; 
1932 A L J 1036; 1937 M. 268. As be- 
tween the plaintiff who suceeded in obtam- 
ing a decree for rent against the tenant and 
defendant 1, a co-sharer landlord who is 
joined as a party defendant in the suit for 
rent for satisfyung the requirements of law 
as contained in S, 148-A, B T. Act, there 
can be no question relating to the execution 
of the rent decree, 38 C W N 43. A 
Hindu son who has been impleaded as one of 
the defendants m a suit for recovery of a sum 
of money but subsequently excluded from 


the suit and exempted from the decree is 
not a party to the suit. 52 I C. 187. See 
1930 C 586 A party to a mortgage smt, 
who sets up a paramount title and is dis- 
charged from the suit, no decree bemg passed 
either m his favour or agamst him, is not 
a party withm S. 47 52 I.C. 736. The 
minor sons of a deceased judgment-debtor 
brought on record but not properly repre- 
sent^, cannot be considered parties to the 
proceedings. 67 I C. 547=1922 L 447. A 
bidder at an execution sale is not a party to 
the suit Of his representative within S’ 47 
42 M. 776=37 M L J. 274. A garmshee is 
not a party to the smt 120 I.C. 565= 
1929 M. 850. 


Parties to suit, who are— Section 47 is 
not confined only to cases arising be^een 
parties who are opposed to each other in the 
smt 45 M.L.J. 478; 151 I.C. 776=1934 
P. 627. Persons may be parties opposed to 
each other without necessarily being arranged 
as plauitiff and defendant m the suit, 70 
I C. 329, 24 M L J. 477 ; 5 R 418. Par- 
ties unnecessarily impleaded are still parties 
to the smt within S. 47. 67 I.C. 6=34 C, 
L J. 477. So also one joinwl as a pro fonm 
defendant _ 148 I C. 901=1934 L. 105. 
A person impleaded as a defendant in a suit 
on a bond on the ground that there had been 
a partition between him and the plaintiff in 
which the bond had fallen to the share of 
the plaintiff and that consequently he had 
no right to the amount due under the bond, 
IS not a mere pro for»ia defendant but a 
party within S 47 1934 A. 699 Where 

party was impleaded in one capacity and ob- 
jection (claim) is raised by him m execu- 
tion m anolhei capacity, it will not fall under 
this section. 1936 M 733. The only ex- 
ception to this rule is the case of a legal 
leprtsentative (Ibid) Person dismissed 
as unnecessary party to suit— Subsequent addi- 
tion in execution as legal representative of 
judgment-debtor — Claim in his own right 
to property sold m execution falls under 
this section and should be determined by the 
executing Court. 44 L W. 698=71 M.L.J. 
725. Where a suit is dismissed against a 
defendant, the plaintiff abandoning his case 
agamst him, he is still a party to the suit 
within S. 47, Elxpl. The proper couise in 
such a case is to strike out the name of 
the defendant, mstead of dismissing the suit 
as agamst him. 41 M. 418=34 M.L J. 17 
T ^ 225=1924 A. 

313; 98 I C 726=1927 M 253, 5 R. 110, 
1928 M W N 601; 8 P. 717, 1929 P 472- 
143 I C. 476=1933 M. 435; 1934 L.‘ 737- 
150 I C 703=1934 P. 281; 1933 n! 'm. 
A question which arises between the judg- 
ment-debtor and the auction-purchaser, who 
is also the decree-holder is one which arises 
be^ren parties to decree. 1935 N. 30=156 
I.C 995-^1 N.L R. 217. A surety for the 
judgment-debtor should be deemed to be a 
party by virtue of S 145. 9 R. 434; 152 
I C 693=35 P L R. 466=1934 L s¥- 193S 
N. 30; 155 I C. 511=1935 R 39 &crec- 
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hnlilt’ ’)uicinS’L’r coiithiues to be party to 
suit, a>i’l Ins jLi. cciy tu recover possession o£ 
pnh.Lity i,iiu'ii..se(l is only by application 
uiidVr tms section and not by separate suit. 
19j0 Pesh 85, 

Represlntvhves, who -vre— The expies- 
sion “representative” has been construed in 
a wider sense than the expression “legal 
representative” and includes also rcpresen- 
tatiie in interest. The two tests to be ap- 
plied in deternuning whether a person is a 
representative within S. 47 are (i) whether 
any portion of the Interest of the decree- 
holder or of the judgment-debtor which was 
originally vested in one of the parties to 
the suit has by act of the parlies or by ope- 
ration of law vested in the person who is 
sought to be treated as representative and 
(it) if there has been devolution of in- 
terest whether so tar as such interest is 
concerned that pci son is bound by the decree 
The purchaser of the equity of redemption 
IS a ‘representative’ of the judgment-debtoi 
within the meaning of S 47. 14 L. 591= 
142 I C 408=193o L 352=1935 S. 214. 
Where a person has been a principal paity m 
a suit bi ought under 0 21, R 63 that per- 
son too IS regaided as representative of the 
judgment-debtor. 158 I C. 229=1935 L 
306. The term includes any transferee of 
the decree-holder’s interest or any trans- 
feree of the judgment-debtor’s interest who, 
so far as such interest is concerned, is bound 
by the decree 24 C 62; 26 A 447, 151 1 
C 683=1934 P 413 A purchaser of a 
portion of non-transferable holding from a 
raiyat is a representative of the judgment- 
debtor within S 47 and can apply to set 
aside a sale of holding in executon of a 
decree for arrears of rent on the ground 
of fraud. 42 C 172 (F.B ). Mortgagee 
who purchases property of mortgagor at a 
sale m execution of decree on his mortgage 
IS representative of his judgment-debtor; and 
-when he is impleaded as party to proceedmgs 
in execution of rent decrees against mort- 
gagor, the order passed in execution is open 
to appeal and second appeal 18 N L J, 
274. Auction-purchaser in execution of sim- 
ple money-decree during pendency of mort- 
gage suit is representative of mortgagor 
1936 A.L.J 541=163 I.C. 926=1936 A 
479. See also 15 P 545=17 P L T 434= 
162 I.C. 830=1936 P 289. Where undivid- 
ed interest of judgment-debtor was attach- 
ed, and the execution fell through but was 
subsequently revived, the effect of revival 
would be to render the surviving nephews of 
the judgment-debtors his legal lepresenta- 
tucs 160 I C 119=1936 P, 126 See also 
64 I C 124 , 27 I C 431 But see 3 P.L. 
J 579=43 I C 969 A mortgagee of judg- 
ment-debtor IS his 1 eprescntative for the 
purposes of S. 47 56 I.C 646=1 P L T 

267 So also a puisne mortgagee 35 C W. 
N. 877=59 C 117, A mortgagee whose 
mortgage was subsequent to a mortgage de- 
■cree on property is a representative of the 


judgment-debtor. 41 C 418 A transferee 
of the decree is a representative of the decree- 
holder. 24 C 62; 26 A 447; 1934 L 328. 
Whether a person who attaches money lying 
in Court is a representative of the peison 
entitled to it or not, must be decided on the 
facts of each case 1935 S 214. A pur- 
chaser oi the interest of the judgment-dekor 
after a decree for sale on a mortgage has 
been passed against him is a representative 
of the judgment-debtor, 16 A 286 (private 
sale), 72 I C 862 ; 26 A 447 ; 24 C 62 
(execution sale). See aUo 18 N L J 274 
So also a purchaser from a judgment-debtor 
undei O 21, R. 83 23 A 116 Whether 

the assignee of u lerest pendmg suit can exe- 
cute decree passed in suit See 192/ S 78 
A transferee pending a foreclosure suit of a 
mortgagor is a repiesentative of the latter, 
and any question between him and the 
mortgagec-dccrcc-holder, is one falling with- 
in the scope of S. 47 55 A, 235=144 

I.C 70=1933 A L J 113=1933 A 201. 
Where a transferee pendente lite from a de- 
fendant obstructs delivery of possession in 
execution to the decree-holder and the ()ourt 
orders it to be removed, the order is one 
undei S 47, the transferee being the repre- 
sentative of the defendant 66 I C 722= 
1921 M W N. 698. See also 22 A. 243 ; 37 
C.W N 1015=58 C L J 229 But see also 
151 I C 683=1934 P 413. Purchaser of 
property prior to the decree in a icnt suit is 
bound by the decree. 54 C. 1064 Trans- 
feree from Court auction-purchaser 36 L. 
W. 844. Universal donee of judgment- 
debtor IS his 1 eprescntative. 1930 0 268= 
7 0 W.N. 523 Whether Receiver in in- 
solvency of judgment-debtor is or is not 
representative of the latter for the purposes 
of S 47, depends on purpose and nature of 
the apphcation made by the Receiver An 
application by Receiver to have a sale m 
execution declared null and void, purporting 
to act as the legal representative of the judg- 
ment-debtor and for purpose of having the 
property escaped from execution, is within 
S. 47, and an order thereon is subject to 
second appeal. 62 C 457=157 I C 862= 
39 C W N 424=1935 C 503. 

Representatives, who are not— Purchaser 
of property prior to attachment is not a re- 
presentative 99 I C 989=1927 M. 450 So 
also purchaser after attachment in pursuance 
of contract to purchase entered into before 
attachment 1936 N 163 Purchase of 
property not mentioned in and not affected 
by decree is not representative of the mdg- 
ment-debtor 3 L W. 289=33 J C 84=44 
L W 444=1936 M. 870=71 M.L.J 385 
The purchaser from the decree-holder auc- 
tion-purchaser IS not a representative of the 
deciee-holder qua dccree-holdei 64 I C 
68, sec 1930 C 586. Purchaser of entire 
occupancy holding at a certificate sale under 
Public Demands Recovery Act for arrears 
of rent is not representative of occupancy 
tenant. 15 P. 414=17 P.L T. 650=165 I. 
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1923 B. 214; 44 B. 451=22 Bom.L.R. 759 
C. 574=1936 P. 561. Where person im- =57 I.C 440; 42 B. 411=20 Bom.L.R. 


pleaded in mortgage suit as attaching creditor 
of mortgaged property died, and no steps 
were taken to implead his legal representa- 
tives, they cannot be added m execution pro- 
ceedings. 159 I.C. 1073=1936 P 110 
Jflenamidar foi a party is not his representa- 
tive within S 47 . 44 B. 352; 46 I.C 748; 
18 C.W.N 184 That a recogmsed trans- 
feree decree-holder was only a benamidar 
could not be pleaded 48 M. 553=48 M.L. 
J 419 But after the death of the benami- 
dar transfeiee decree-holder, the real ownei 
will be entitled to plead in execution his 
right S; AI 219=53 MLJ 568; 1931 
R. 24, 55 C L.J 82 An intenm receiver 
making an application under S 52, Provin- 
aal Insoh'ency Act, cannot be said to re- 
present the judgment-debtor and the order 
passed on such an application cannot be 
treated as falling within S 47, C. P. Code, 
jr as amounting to a decree within the mean- 
ing of the Code and is therefore not ap- 
icalable, 56 M. 453=141 1 C. 817=1933 M. 
152=64 MLJ. 119, Person appointed by 
Tourt under S. 37, Provincial Insolvency 
\ct and vested with property on annulment 
if adjudicaton is not representative of the 
nsolvent 40 C.W.N, 1229=1936 C. 573. 
k liquidator is not a representative of the 
udgment-debtor within the meaning of S 
7. 148 I C, 714=17 N L J 47=19i4 N. 
07. See also 1930 N 199, So also a Re- 
ci\er of Estate of judgment-debtor. 30 S. 
..R. 288 

Auction purchaser, stronger, if repre- 
ENT.\TTO —The rulings on the question w'he- 
“ler purchaser is a representative within the 
leaning of this section and if so whether 
f the judgment-debtor or of the decrce- 
older or of both, are conflicting in the 
liferent High Courts, and sometimes in the 
ime High Court also. The various rulings 
a the point are collected hereunder — (A) 
'he stranger auctmirpurchascr vi execution 
f ample money-decree is a representative 
f the judgment-debtor 24 C 62=1 C W 
36 (F B ) , 32 C 1031=9 C W.N. 824, 

I C.W.N. 495, 13 C.W.N 98; 32 C 332, 

) A. 447 (F B ), 28 A. 337, 27 A 155; 

) A 275 , 30 A 379 ; 43 M. 107=54 I.C 
)9=26 M L.T 391=38 M L.J 32 (F B.) , 

! L W 350=59 I C. 894; 11 L W. 349= 

} M L J 441, 20 L W, 864=47 M L.J. 
!0=84 I.C. 265, 1 S L R 158; 17 S L 
73=80 I C 1002=1924 S 101; 1 Pat. 
.R 139=72 I.C 862=1924 P 367. (But 
e contra 2 Pat L J. 361=39 I C. 763; 14 
•C 89=10 I C 722, 3 Luck 719=1928 
. 442. But see contra 5 Oudh L J 551 
48 I C 39, 2 Oudh L J 57=27 I C. 570; 

' I C 693=1922 N 189. But see contra 
' I C. 429=1923 N. 161 (2). He is a 
presentahve of the decree-holder, 91 I.C. 
8=1926 N. 68; 79 I C. 636=20 N L R. 
0—1924 N, 328. He ts not representative 
f either the decreet-holder or judgment- 


495=46 I.C. 113; 25 B. 631; 79 I C. 57 
=1925 L 176 , 49 I.C. 140 (L.) ; 4 Bur, 
LT, 28=9 I.C 472 ; 3 Bur. LT 5=3 I.C. 
713 (B)/« the ccue of mortgage decree, 

stranger auction-put chaser ts representative 
of both mortgagor and mortgagee, 44 A 
488=20 A. L.J. 337=67 I C. 29=1922 A. 
495, 24 A L J. 519=96 I C. 137=1926 A. 
457, 16 M 121; 20 B 390, 59 C. 117=35 
C.W.N. 877=1932 C 126 But sec contra, 
12 O C. 45=2 1C 57, 14 L.W 92=63 
I C. 200=41 M L.J. 120, 134 1 C. 1=1931 
A. 466 (FB ) Whether he is to be deemed 
representative of decree-holder or judgmentr 
debtor depends upon the nature of the dis.- 
pute See 26 A 447 ; 27 A. 15S (C) In 

the case of decree-holder auctionr pur chaser, 
he retains his chaiacter of a paiiy to the 
suit, 3 Luck 182=110 I.C. 83=1928 0. 
199 (F B ), 31 C 737 , 27 C, 34, S3 C. 
781=30 C W N 649=95 I.C 494=1926 C. 
798, 97 I.C 697=1927 C. 57; 44 I.C. 563; 
978 (Nag.) ; 18 S L R 34, 78 I C. 930= 

1925 S. 171; 21 M. 416=8 MLJ 54; 25 
M. 529=12 MLJ 1; 26 M. 740=13 M. 

L. J. 237 , 28 M 87=14 M.L J, 474; 28 

M. L.J. 642 , 23 L W. 744=69 I.C 657= 

1926 M. 857=51 MLJ 126, 41 M 403 
=45 I C 54=22 C.W N 553=16 A L J 
353=8 L W 427=20 Bom L R. 580=44 
I.C 855=34 MLJ. 463 (PC). But 
see conUa 31 A 82=6 A L J. 71, 47 A. 
304=22 A L J. 1119=84 I C. 746, 50 A. 
670=26 A L J. 498=1928 A. 368; 50 A. 
686=26 A.L J 716=113 I C 725=1928 A. 
363 , 45 A 96 , 44 B 352=22 Bom L R. 
296=56 I C 349 , 44 B 977=22 Bom L R 
1101=59 I C 366; 120 I C 593=1930 L 
363 , 8 P R 1918=44 I C 169, S3 I.C 460 
(Lah ) ; 1 Pat L J. 232=20 C W N 829= 
35 I C. 468, 9 Pat 775=11 Pat.L T 331 
=126 I C 849=1930 P 311 ; 10 P. 670= 
12 Pat L T 423=133 I C. 337=1931 P. 
241 (F.B ). See however 4 P. 726 See 
also notes under heading ‘Delivery of pro^ 
perites sold in execution, questions relating 
to.’ 

OsjEaioN TO Attachment, Questions 
RELATING TO.— Objection by the judgment- 
debtor that the property is not saleable 
comes under the section. 19 B. 328; ^ C. 
187. Also an objection on the ground of 
Tvant of saleable interest. 1 O.W N 857. 
See also 76 I C. 316. The question whe- 
ther the property attached before judgment 
is attachable or not can be raised m a pro- 
ceeding under S 47. 58 C.L J. 289=37 
C.W N. 978=1933 C. 757. An objection 
by the judgment-debtor to an attachment of 
property his possession on the ground 
that he is in possession as a shebait of a 
deity falls under 0. 21, Rr. 58 and 60 and 
not under ,S 47. 39 C 298 (FB.); 12 
I.C. 411, 42 C 440 But see contra, 2 
Luck. 145. So also an objection that the 
property sought to be attached is wakf pro- 
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perty. 3 Pat L.T. 432=67 I C. 438. See 
a/w23M 19S;23B. 237 ;31 M. 12S. An 
objection by the legal repiesentative of a 
deceased jud^ent-debtor that the property 
attached is his own falls under S. 47 and 
not under 0. 21, R 58. 3 Pat L.T. 613 
=68 I.C. 369; 28 A. 51, 26 M 501; 27 C. 
34, 34 B. 546; 2 R 168; also 54 C 1064; 
5 R 659; lOO I C. 786=28 Punj.L.R. 121, 
1935 A.W.R. 39=1935 A L J. 74, 1929 0 
21; 53 B. 46; 60 C LJ. 251; 58 B 513= 
36 Bom L.R. 608=1934 B. 296; 151 I C 
227=1934 R 127; 1934 P 188, 158 
I C. 410=1935 M. 923 Where a person 
was added as le^ representative and he 
objected to a certain attachment as being a 
legatee, the question falls under the section 
5 R, 393, 1931 R 314 Sec, however, 9 
R. 305. But wheie the legal icpresentative 
sets up title on behalf of a third person, the 
case does not fall within S 47. 31 I.C. 
393 (M.); 23 M 195 , 23 B 237; 31 M 
125, 39 C 298, IS I C 353; 1930 N 293 
But 67 M L J 317=152 I.C. 293=1934 
M. 621 (Objection by son that a certain 
sum of money shoud not be attached in 
execution of a decree against him for his 
father’s debt on the ground that it was trust 
money m which he had a beneficial interest). 
Objection by a member of a tarwad that a 
property attached m execution of a deciee 
passed against a kamavan of a tarwad in 
his representative capacity does not belong 
to the tarwad but to a separate iemazh to 
which the claimant belonged could not be 
enquired into under this section 51 M, 
46=53 M.L.J, 824 (F.B.) overrulmg 30 
M. 512 and 24 M. 658. If two persons one 
of whom is a party to the suit and one not 
a party, prefer a claim under 0. 21, R. 58, 
the party to the suit must proceed by way 
of appeal by virtue of S 47 and the non- 
party by way of suit by virtue of 0. 21, 

R. 63 , 57 M. 822=1934 M, 435 (1)=67 

M.L.J. 36 Where objection is wrongly 
filed under 0. 21, R 58 instead of under 

S. 47, and order is passed, suit under 0 21 ; 
R 63 IS barred 1935 A L.J 74=1935 A. 


Setting aside of Execution Sale, Ques- 
tions RELATING TO —The question of the 
vahdity or otherwise of a sale held in exe- 
cutiofi of a decree is one relating to execu- 
cution arising between parties to the suit 
13 I.C. 133=1912 M W.N. 44, 1928 R. 215 
‘—144 I.C 679. The fact that t^ auction- 
purchaser is interested m the result, does not 
matter. 19 C. 683. See also 34 M. 417; 
34 B 546. Section 47 applies to a case’ 
where the question raised concerns the 
auction-purchaser as well as partes to the 
suit, e.g,, an apphcation to set aside the 
sale for inegulanty 41 M. 403=34 M L 
J 463 (P.C.). See also 150 I.C 611= 
19^ N. 21 But 149 I.C. 445=35 
P.L.R, 375—1934 L 508, holding that pro- 
ceedings for setting aside a sale are not pro- 
oeeomgs m execution. See also ISl I.C. 


244=1934 A.L.J. 859=1934 A 314. An 
order made under 0. 21, R. 97 between 
the decree-holder-auction-purchaser and 
another person who had been impleaded as 
a defendant in the smt is appealable because 
the dispute comes under S. 47 150 I C 
313=38 CW.N. 497=1934 C. 541. A 
petition objecting to the whole execution 
procedure in a case and not merely to the 
actual inegulanty in conducting or publish- 
ing the sale may be dealt with under S. 47 
and is not fettered by the 30 days’ rule for 
presentation under 0. 21, R 37 I.C 
827=10 Bur. L.T. 249 See also 145 I C 
113=1933 L. 570 as to limitation. Where 
property claimed by a person in his perso- 
nal capacity is sold in execution of a decree 
to which he was a party m a representative 
capacity, he can apply under S. 47 to have 
the sale set aside and a separate suit will 
be barred by that section, 46 I C. 458= 
27 C.L J 572; 1931 R. 314; see also 38 
C W N 996, 151 I.C 227=1934 R. 127, 
following 2 R 168 An application to set 
aside an execution sale as illegal falls under 
S. 47. 22 A.L.J. 413. So also an apphca- 
tion on the ground of want of notice under 

0 21, R. 22 5 Pat L T 61; see also 142 

1 C. 658=1933 M 224, or suppression of 
processes. 27 C.L.J. 528 Where an 
execution sale is challenged on the ground 
that no notice was issued under 0. 21, R 
22, but the Court finds, that no such notice 
was necessary the order is not one under 
S 47 2 P 916 Where notice under 0 
21, R. 22 is held necessary but was not 
issued, see 7 R 110. A sale in execution 
of property which is subsequently found 
not to belong to the judgment-debtor is not 
void The only course open to a decree- 
holder purchaser in such a case is to apply 
under 0. 21, R. 91, C. P. Code to have 
the sale set aside. If that remedy is barred 
by limitation, he loses his remedy alto- 
gether The sale cannot be set aside by any 
other means, and if the sale stands, the 
order recordmg satisfaction of the decree 
also stands and cannot be set aside by the 
executing Court 41 L.W. 422=1935 M 
340. An order on an objection that the 
properties could not be sold subject to en- 
cumbrances as notified in the sale proclama- 
tion is one relating to execution within 
S 47. _ 72 I.C. 860 An order on an 
application by a judgment-debtor objecting 
to the sale of certain property falls under 
S. 47 31 I C 102 (M ) . Such an order 
IS appealable 17 A L J. 802. So also an 
order declining to proceed with execution 
for the sale of the property, m view of 
S 63 . 26 C L J. 42=42 I C. 466 So 
also where it is objected that the property 
sold IS not liable to attachment and sale 
under S. 60. 6 A 448, 8 A 146; 34 M. 
417; 34 B 546; 148 LC. 200=1934 N. 28 
The objection may be made even after sale 
and before confirmation. 158 I C. 202=1935 
A L J. 1137=1935 A W R. 1105=1935 A. 
1016; also where it is alleged that before 
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sale the deciee was adjusted and that con- 
sequently the sale was illegal 22 A 86. 
See also 33 C.W.N. 795=1929 C. 374 
(F B.) So also an objection that cer^n 
lands sold in execution are not saleable being 
mam lands, 1935 N. 30; 31 N.L R 217 
=156 I C. 99. The section, however, does 
not bar a suit to set aside a decree and exe- 
■cution sale thereunder as having been 
obtained by fraud. 42 C 244=27 M.L J. 
100 (F C.) (see also 24 I.C 695, 26 C 
326 ; 27 C. 197) ; or as having been a nullity, 
the legal representative of the deceased de- 
fendant not having been brought on record 
21 A. 316. See also 148 I.C 418=1934 0 
167, The proper remedy for a plaintiff to 
set aside a sale held in contravention of 

0. 34, R 14 IS by an application under 
S. 47 and not by a separate suit 45 B. 
174 But an order setting aside confirma- 
tion of sale does not fall under the section 
100 I C. 800=1927 L. 337. Where a mort- 
gage decree is not passed in accordance with 
law but the properties are purchased by the 
mortgagee in execution sale, the -sale is not 
void but irregidar. The remedy of the ag- 
gneved party is to apply under the section 
before confirmation of the sale and not by 
a subsequent smt for redemption treating 
the execution sale as void. 41 M 403=34 
M.L.J. 463 (P C ). An application by a 
Receiver of an insolvent’s estate to annul a 
sale on the giound of a prior adjudication 
of the debtor is one under S 47 to which 
0 21, R 90 IS not applicable and hence a 
second appeal lies to the High Court 30 
M.L J. 611. See also 1 R 533 An ob- 
jection by a Hindu widow who is a party to 
the suit to the sale of a certain house with- 
out reserving rooms for her residence, can 
be mquired only under S 47 and not by a 
separate suit. 19 I.C. 926 (2) (Punj ). 

Delivery of Property sold in Execution, 
Questions as to —Proceedings as to deli- 
very of possession of property sold in execu- 
tion where the auction-purchaser la a 
stranger are not covered hy the section 14 
C 6^; 31 M. 177. See also case? cited 
under the heading “AucTiON-PuRfcHAa^R 
■whether a Representative of a Party”. 
Where on an application for removal of 
obstruction to delivery, appheant is referred 
by the final order to a suit, a subsequent 
suit is mamtamable and S 47 cannot be 
pleaded in bar. 69 M L.J 139. ..Where 
the decree-holder is himself the auction- 
purchaser, the question is one relating to 
■execution, arismg between the partes to the 
suit, the decree-holder not ceasing to be a 
party by becoming the auction-purchaser. 
35 B. 452; 10 P. 670 , 27 C. 34; 31 C 737; 
31 A. 82; 26 M. 740; 13 M. 504 ; 25 M. 
529 , 39 M.L.J. 603 ; 38 P L R 621, 10 

1. C. 51=13 C L.J. 467 ; 44 I C. 563; 78 
I.C. 930 ovelTuling 35 B 452; 1935 N. 30. 
But 48 B. 550; 5 O.W.N. 108=1928 
O. 199 (F.B.) (Contra). Questions relat- 


ing to the possession of property after sale 
has taken place are not questions connected 
with the execution, etc , of a decree within 
S. 47 and a separate suit for recovery of pos- 
session by the decree-holder auction-pur- 
chaser IS not barred. 33 I.C 367; 3 Pat 
L.J. 571; 48 B. 550; 53 I C. 460; 10 P. 
670; 1929 P. 559, 1931 P. 296 (Partition 
suit) Even if they are questions relating 
to execution, the decree-holder cannot be 
treated as a party to the suit after he has 
become the purchaser. 31 A. 82; 6 C.L. 
J. 749 See also 49 I C. 137=29 C L.J 
48; 4 Pat L J. 716 The question of deli- 
very of possession arising between the de- 
cree-holder and defendant against whom no 
relief is granted is one under S 47 29 

M L J. ^9. A smt for possession lies by 
the decree-holder auction-purchaser who is 
resisted in obtaining possession of the pro- 
perty by judgment-debtor as well as by 
a third person claiming to have an interest 
m tihe pioperty. 44 B. 977. But see 28 
N L.R. 250 A suit lies by a decree- 
holder who purchases his j'udgment-debtor’s 
rights in joint property, for partition agamst 
the judgment-debtor and other co-owners. 
28 M L.J. 642; 1 L. 134; 1927 M. 955 
Where the decree was for khas possession of 
lands jointly owned with the defendants, a 
separate suit for partition and possession 
would be barred 54 C 524 Where, after 
sale of the properties m execution of a mort- 
gage decree, a puisne mortgagee who had 
been impleaded as one of the d^efendants in 
the suit applied to the executing Court that 
he ^d ceitain rights in the property by 
way of easement and as co-sharer and that 
therefore the possession of the property 
should not be given, held, the application 
was one under S 47 and not under 0 21, 
R 100. 144 I C. 472=38 L W 199=1933 
M 569 A plamlift who has obtained a 
decree for possession on the basis of a lea.se 
and obtained delivery through Court, can- 
not bring a second suit in respect of the same 
property praying for demolition of a build- 
ing which had been built during the period 
of the lease S. 47 applies to such a case 
and bars a separate suit The fact that 
another person, the son of the judgment- 
debtor' has been impleaded to the subsequent 
suit does not remove the bar, unless he has 
got a separate cause of action against that 
person 155 I.C. 268=1935 P 222 
Adjustment out of Court, Questions 
relating to — An application for certifying 
payments made out of Court falls under S 
47. 1 P. 644. 0, 21, R. 2 docs not limit 
the operation of S. 47. 1 Bur.L.J. 43=70 
I.Q. 859=Uncertified payment— Suit for le- 
coveiy o£~After satisfaction of decree— S. 
47 no bar, 7 R. 310; but not where such 
application is barred by time. 25 I.C. 884. 
Appheaton by judgment-debtor to have sale 
set aside on ground of satisfaction of decree 
hy uncertified payment by another judgment- 
debtor is governed by 0 21, R, 2 and Art. 
174, Limitation Act. If application is barred. 
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he caiinot in-.i^kc S -|7 15 P. 422=17 P. 

L.T 1^5=162 i.C. S 10=1936 P. 270 S. 

4? ba! a suit foi a Jeclaration that a decree 
IS satusfi- d 3 L 319, 36 I C. 988=31 M. 

L ' 4^J; 11 C 437, 15 M 302 ; 31 C 480, 
1933 L 1051, 157 1 C. 814=1935 R._ 225. 
The question of decree-holder’s fraud in not 
certifying the payment and holding a sale 
after satisfaction did not fall un^der O. 21, 
R. 90 but under S 47. 10 I.C. 62S; 30 C 
L.J, 248 ; 41 A 443 An application 
puiporting to be under S 151 and 
0, 47, R 1, to set aside an order entering 
full satsfaction of the decree on the ground 
of fraud is essentally one under S’ 47 re- 
lating to the discharge of the decree 148 
T.C. 549=1934 P. 202=167 I.C. 401=1937 

O. W.N 231. Though order recordmg full 

satisfaction might be reviewed by the Judge 
who passed it, the <iuestion whether the 
peiiUoii oj adjustment and the order thereon 
coirectly represented the intention of the 
parties is not one the determination of which 
falls under S 47 So. a suit for rectifica- 
tion of a petition for adjustment of a decree 
and the order thereon, on the ground that 
the same did not correctly represent the 
agreement of the parties and that the decree 
had been recorded by mistake is not barred 
by S. 47 39 C.W N. 966 Agreement 

by decree-holder limitmg methods of execu- 
tion, if can be recognized by executing Court 
4 A W R. 1446=1935 A. 364. Where after 
a decree for possession of a share m an 
estate, specific lands have been allotted in 
lieu of the share in partition proceedings, 
an enquiry as to what are those lands is one 
relating to execution of the decree. 1 P. 
378=43 M.L J 124 (P.C.). See also 2 

P. L J. 496. Where after attachment of 
property decree w^as adjusted but not certi- 
fied, and property was mortgaged to another, 
in a suit on mortgage, S 47 would not bar 
the tnal Court from recognizing the adjust- 
ment. 19 N.L.J. 175. 

Cases where sepaiuvie Suit will lie — 
That which in reality forms the basis of an 
independent suit cannot 'be introduced as a 
question to be tried in executon proceedmgs. 
IP. 581=43 M L.J. 589 (P.C.) ;49 A. 379; 
1929 A 252=115 I C 462. An objection to 
execution on the ground that the decree is 
invalid being collusive, can be tried only in 
a regular suit and not m execution under 
S. 4^ 22 B. 475 , 27 M 118; 28 M 26; 30 
M. 26; 32 C. 265 ; 21 A. 277 (356) , 54 M. 
184 So also the question whether a deciee 
was obtained by fraud or collusion. 38 M. 
221. See also 9 M. 80; 23 C 639 , 38 M. 
1076 A pre-decree compromise which is 
not embodied in decree cannot be pleaded in 
execution, but separate suit for declaration 
of rights on basis of the compromise is 
mamtamable. 39 P L R. 29 A separate 
smt will he where the existence of the 
deoee itself is denied (1931 A. 490, F B ), 
pr where the jurisdiction of the Court pass- 
ing the decree is questioned (1932 L. ^1). 


Where the final decree was passed after 
death of the defendant and without substi- 
tution of heirs, the real question at issue is 
the validity and not the satisfaction of the 
decree, and it can properly be raised in an 
independent suit by the legal representatives 
of tie deceased defendant who seek to set 
aside the final decree and the sale in execu- 
tion. The mere fact that their luteiests 
w'ere technically represented by an adminis- 
trator in execution proceedings cannot pie- 
judicc tliem . 39 C . W . N . 1284 Section 47 
docs not bar a suit by a person against whom' 
a dccice has been passed at a time when he 
was suffering from unsoundness of mind, to- 
set aside the decree. 50 I.C. 109=17 A L, 

J 257 Where property is claimed not 
under or in execution of a decree, but the 
claim IS for delivery of property on the 
■ground that the decree is not binding on the 
claimant the question is one that cannot be 
tried m execution, and therefore S. 47 has 
no application 1937 M. 268. Where a de- 
cree-holder under a hona fide mistake 
brought to sale in execution some of his own 
properties, the remedy is only by a smt under 
0 21, R 103 and not by an appheahon 
under S. 47. 15 L.W. 272=1922 M. 63. 
Contra 116 I C 634 A suit will he against 
the auction-purchaser for recovery of pro- 
perty sold in execution of a decree, in which 
the judgment-debtor has no interest 75 
I.C. 238 But see 1929 M.W.N. 811=123 
I.C. 12=1930 M. 12. Prior proceeding for 
recovery of debt— Question of pledge not m 
issue— S. 47 not a bar to subsequent suit 
for redemption by pledge 30 L W 898= 
1930 M 36 Where the creditor seeks his 
remedy against the trustee personally the 
trustee’s right to indemnity from out of the 
trust estate should be pleaded in the same 
suit or in a different suit. The question 
cannot however be investigated m execution 
60 C. 801=1933 C. 668. A suit by the 
decree-holder foi declaration that the assets 
of the deceased debtor are liable to attach- 
ment and sale in execution of the decree, 
when objections are allowed under 0. 21, 
R 58 is not barred by the section. 71 I C. 
1012=1923 A 292 So also w-heie it is 
claimed that the decree passed against a 
Hindu widow is not binding on the icver- 
Bionary inheritance. 30 M. 402 Where 
a decree is of a purely declaratory natuu', a 
separate suit will he to enforce the rights 
declared by such a decree, 22 B 267. Sec 
afro 18NLJ 110, 39 C W.N 725 . 64 C. 
L J 55. Suit to declare title to decree is 
not barred by S. 47. 1931 R. 24 Where 
a compromise mortgage decree allowed the 
relationship of mortgagor and mortgagee to 
contmue and provided execution as the sole 
remedy, the provision as to execution was 
only a clog on the equity of redemption and 
a suit for redemption is not barred under 
the section. 31 L.W. 44=1930 M. 305. 
Where m a suit by the prior mortgagee im- 
pleading the puisne mortgagee as pa^, the 
decree does not provide for the working out 
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oL the rights of the puisne mortgagee, he 
can enforce his mortgage by a suit of his 
own, unaftected by S 47. 49 I.C. 466=1918 
M W.N 902. also 42 M. 90 An 
alleged agreement between the prior mort- 
gagee decree-holder and a third part}- who 
purchased the propertj' m execution of a 
decree on a subsequent mortgage, subject to 
the prior mortgage-decree, by which the 
former consented to be paid oft by the lattei 
and not to execute his decree is not a ques- 
tion tailing under S 47 but could only be 
gone into in independent proceedings 14S 
I.C. 528=38 L W. 728=1933 M 838 fol- 
loiMng 57 C 403 (F B ) Where a puisne 
moitgagee impleaded a prior mortgagee 
decree-holder and obtained a decree, then the 
prior mortgagee purchased the pioperty in 
execution of his own decree and objected to 
the sale by the puisne mortgagee, the ordei 
on the puisne mortgagee’s application is not 
appealable 99 LC. 658=1927 M. 431. 
Question of pnoritj' of prior mortgagee can- 
not be gone into in execution of decree on 
later mortgage 1930 A. 8^ (2)=1930 A. 
L J. 1135. In a mortgage suit where some 
of the defendants claim^ paramount title 
(occupancy rights), the matter cannot be 
deaded in the suit, and S, 47 would not bat 
the question being raised m subsequent suit 
1936 M. 733 The bar of S 47 can only 
apply to cases where there is a duty to raise 
the question m the earlier proceedings 
(Ibid ) But SC& 71 M.L J 511 (noted 
supra ) A dispute as to possession between 
nral auction-purchasers of the same pro- 
pel ty in execution of diffeient decrees does 
not fall within the scope of S 47 49 I C 
629=9 L W 81 But see 56 M 909=65 M 
L.J. 407=1933 M 780 Where two decree- 
holders are proceeding m execution against 
the same property and the claim for priority 
made by one is disallowed by the executing 
Court, the decision does not bar a regular 
suit by such decree-holder for establishing 
his priority. ISO I C. 964=1934 L. 478 
The question of priority as between rival 
heirs claiming to be entitled to execute the 
decree by right of succession can be decided 
m execution proceedmgs under S. 47. 59 

B 417=157 I.C. 658=37 Bom.L.R. 150= 

1935 B. 298 Section 47 is a bar to a regular 
suit if the object of that suit is to decide a 
question between a decree-holder-purchaser 
and the judgmentidebtor. But where the 
object of the suit is to settle dispute bet- 
w'een decree-holder-purchaser and persons 
other than the judgment-debtor, S. 47 can- 
not be a bar, and it is no objection to say 
that there was no delivery' under 0. 21, R 96. 

1936 M 733. A suit lies for contribution by 
one judgment-debtor against another, for 
his^ share of the decree debt, the whole of 
which has been levied in execution from him 
18 A 106. Decree-holder auction-purchaser 
omitting to take possession through Court— 
His tr^sferee suing judgment-debtor for 
possession— Application or suit as remedy 

1-50 


—Limitation 1930 C. 586 Decree-holder 
purchaser omitting to apply under 0. 21, 
R. 91 within limitation— Subsequent appli- 
cation for realisation of purchase-money in 
execution of original decree— If competent, 
1935 A.L.J. 474=1935 A.W R 369. Suit 
by decree-holder auction-purchaser (10 P 
670) or by the purchaser of an undivided! 
interest 0931 M W.N 1176) for posses- 
sion of the properties is not barred. So 
also a suit for khas possession by the plain- 
tift against his co-sharer landloid on the 
ground that he had purchased the tenancy in 
Court auction m a smt for rent against the 
tenant m which the co-sharer landlord also 
was a party 60 C. 1401=149 I C. 11=1934 
C 277. If the profits are not ascertained, 
a fresh smt to ascertain their amount is 
maintainable. 33 I C. 83. Ascertainment 
of mesne profits is a matter to be deaded 
m suit and not m execution 12 P.L T 
127=1931 P 1 Section 47 is no bar to a 
suit for actual possession by a purchaser who 
obtamed symbolical delivery after confirma- 
tion of the execution sale 20 C W N. 675 
=23 C.L.J S&; (26 M 740, Diss ). Nor 
to a suit by purchaser who was dispossessed 
by judgment-debtor after conclusion of exe- 
cution proceedings. 164 I C 260=1936 R 
298. As to w'hen execution proceedmgs ter- 
minate, see 1936 Pesh. 85 A suit by the 
decree-holder for rectification of a petition 
of adjustment, in w'hich a mistake has crept 
m and upon which an order recording satis- 
faction of the decree has been passed, is 
mamtainable and not barred by the provisions 
of S. 47, C P Code 165 I C 756=40 
C W N. 914=1936 C 400 
Cases where sepailvte suir will not lit — 
Objections by the judgment-debtor to the 
execution of a decree fall under the section 
46 M. L J 240 ; 22 I C 926= 

12 A L J 12; 151 I C 6l7. If objec- 
tion to execution is taken by a party to 
the smt, S 47 applies and not 0. 21, R. 63 
16 I C. 255 (A.). Whether or not execu- 
tion of a decree is barred 2 P.L.R. 222= 
1924 P. 683. Whether the decree is valid 
54 C.L.J. 593; or is capable of execution, 
140 I C 533 . That the decree ivas a nullity 
hamng been passed against a dead person 28 
Bom L.R. 1367=98 I C 927=1927 B. 53; 
38 C W.N. 1124=60 C L.J 102 But 
contra, 148 I C. 418=1934 0 167, 27 A 
316. The legahty of the execution proceed- 
mgs and jurisdiction of the executing Court 
to order sale. 120 I.C. 279=1929 L. W. 
As to decree which is wholly without juris- 
diction as against a Cantonment Board, see 
144 I C. 1016=1933 A.L.J. 162=1933 A. 
163 That the Court had no jurisdiction to 
pass the decree and was against S. 42 of the 
Co-operative Societies Act 31 C. W.N. 739* 
=103 1 C. 644=1^7 C 578 ; or is otherwise a 
nulUty 103 I.C. 673=1927 L. 651; 1929 L 
449; 1930 R 337 (2) , 60 C L. J. 572=156 
I.C. 405 (2)=1935 C 396. But jee 1929 
M 383 The effect of irregularity or ille- 
gahty ot notice issued under 0, 21, R, 16: 
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Sb T C. Ci ,c^i)oa to %\ant or defect of 
altaciiinciit. M 414, 34 L W. 809. 

An imputpei suiure of a jitdgment-debtor s 
PHinu'i.v b> tiic dcciee-holder in excess of 
ins n^hti 38 A. 339. The right of a 
tiansfcree of a decree to execute the same 
28 I C 906 (M ) . But ice 1929 L. 51. The 
right of alleged true owner to execute deciee 
obtained by benamidar when questioned by 
judgment-debtor 1928 C 835. Where a 
scheme decree is executable m itself, a suit 
lo declare invalid acts done under such a 
decree will be barred, and the remedy of 
the aggrieved party must be sought in exe- 
cution proceedings. But when there is no 
executable decree, a suit is not bancd 18 
N L J. no Whether the decree against a 
shebait is capable of execution against his 
successor. 14 C L.J. 337 Whether tune 
IS of the essence of a consent decree foi 
specific perfoimance 125 I C 123=1930 
P 234 An objection by the judgment- 
debtor that a scheme sanctioned by the Court 
under S. 153 of the Companies Act has 
superseded the decree which has, therefore, 
become uicapable of execution, relates to the 
execution or discharge of the decree and 
comes within S 47. 41 C.W.N. 406 An 
agreement by which the decree-holder agrees 
not to take out execution against the person 
of the judgment-debtor and not to attach 
certain moneys due to the judgment-debtor 
from a third person should be given effect 
to by the executmg Court. The question as 
to the mode of execution must be determined 
in execution proceedings and not in a separate 
suit. 4 A.W R. 1446. See also 39 C.W. 
N. 1036. An agreement for stay of execution 
of decree before the decree is passed is a 
matter to be enquired mto under S. 47. 40 
M. 233=32 M.L.J. 13 (F.B.) ; 22 B 463 
But see contra 31 C 179; 29 C. 810; lOO I 
C. 156=28 Punj L.R. 71; but not so the 
agreement made prior to decree to execute 
for lesser sum 4 R 118 Pre-decretal 
arrangements relating to execution fall under 
S. 47 but not those attaching the decree 
itself, e g., credit for pre-decretal payments 
60 M L J. 721=54 M. 184. Judgment- 
debtor’s objection about the existence of 
other legal representatives to the deceased 
decree-holder who have not joined in the 
apphcation. 1929 P 232=119 I.C. 883 
The question whether a decree agamst a 
Hindu father is capable of execution agamst 
the son, the debt being tamted with immora- 
lity. 62 I C. 905=6 P.L.J. 451. But see 
^so 15 L 772. An objection by the heir of 
a Hindu judgment-debtor that the debt was 
not for necessity. 13 I.C 670 (11 M. 

413; 17 M. 122, Dist ; 16 A. 449 ; 87 P. 
R 1887; 147 P.R 1907. 34 C 642, Rel 
nn . ) . But jee 15 L . 772 , A claim by person 
added as L R. of deceased judgment-debtor 
of ownership or charge m his favour over 
property sought to be sold in execution. 127 
I.C. 12=1929 L 762 ; 51 A 878=1929 A 
602. Decree against legal heir of the de- 


ceased— Objection to execution by the exe- 
cutor on the ground that he was not a party 
to it 149 I.C. 926=58 C L J, 487=1934 
C 258 Defendant against whom suit dis- 
missed— Money of, paid m part satisfacton 
of a decree under erroneous but final orders 
of Court— Recovery back from plamtiff of— 
Defendant’s suit fresh for— Maintainability 
S8 M.L.J 275. Also an application for the 
recovery of the land taken possession of by 
the decree-holder and either not covered by 
the decree or m excess of it. 23 C. 483; 

2 A 61, 45 A. 96; 1929 M.W.N 811=123 
I C 24, but see 125 I C. 765. A party to 
a mortgage decree who does not raise the 
question of paramount ttle in the execution 
proceedings leading up to the sale of the pro- 
perty, IS precluded from raismg that 
question afterwards in a separate suit 163 
I.C. 619=43 L W. 740=1936 M. 675=71 
M.L.J. 511. Also a smt for declaration 
that the sale is not vabd and binding on the 
ground that the mortgagee fraudulently and 
wrongfully caused to be sold properties which 
were not mcluded m the mortgage and which 
could not lawfully be sold in execution, is 
not maintainable and is barred under S 47. 

40 C W.N. 428 A suit does not lie for 
recovery of property mcluded by mistake m 
the decree and sold in execution, where the 
sale was not set aside within time. 46 B 
914 An application for refund of excess 
amount levied in execution. 44 B. 97; 40 
M. 780 , 33 Bom.L R 1557; 144 I C. 468= 
1933 A.L.J. 738=1933 A. 429 An applica- 
tion for restitution of property purchased by 
the auction-purchaser on the giound that 
certain properties not covered by the decree 
were sold, is not maintainable under S 47. 
45 A. 96 It is open to a decree-holder to 
re-open proceedings m execution of his 
decree, after satisfaction has been entered by 
an apphcation in Court, on a proper case 
being made out. ^ 158 I.C 585=1935 C. 645. 
Where the sale is set aside, an apphcation 
for restitution of the property sold may be 
made under the section and no separate suit 
lies. 16 M. 287 ; 22 A. 108. Where a de- 
cree is amended after full execution, an ap- 
plication for restitution may be made under 
the section and no separate suit lies, 27 A 
485 ; 22 A. 79; 5 C.W N. 627 As to whe- 
ther suit lies for personal decree after sale 
of charged properties, see 62 C. 28=158 I. 
C. 1074=1935 C 596. Whether the pro- 
perty undeiwent deterioration between date 
of decree and date of delivery of possession 
38 L W. 714=1933 M. 825=156 I C 440= 

41 L.W 323=1935 M.. 280=68 M L.J. 277; 
158 I.C. 88=1935 L 170 But see 145 I. 
C. 117=1933 L 168, where it was observed 
that waste tommitted by defendant after de- 
cree cannot relate to execution, discharge or 
satsf action of the decree. The nght of a 
judgment-debtor to stay execution on the 
wound of fraud or negligence of the decree- 
holder where the execution proceedings are 
stUl pendmg. 22 I.C. 963. 'An enquiry into 
adoumstrator’s accounts in case of money 
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decree against him falls under the section. 

5 R, 44 An order in execution adjudicating 
the claims of an assignee decree-holder and 
a person claiming a charge over the proper- 
ties is not appealable as it relates to a ques- 
tion between decree-holders inter se 24 L 
W 70=93 1.0 649=1926 M. 691. The title 
of a purchaser in execution of a mortgage 
decree can be determined under this section. 
54 C 419 See aha S3 C 837. As to 
mamtainability of an application for a fresh 
warrant for possession after dismissal of 
application for removal of resistance to pos- 
session, see 1933 N. 369 Orders under 
S 73, C. P. Code, 1931 P. 3S7; ISO I C 
'970=1934 P 350; liability to pay interest 
from date of decree, 1932 P. 237, granting 
or refusing payment by instalments, 1932 R. 
54 Security bonds can be enforced in exe- 
cution 45 A 649 See also 56 M 985^ 
i6S M L J 342=1933 M. 691 (Security bond 
executed to the Court as a condition for the 
issue of temporary injunction) ; but see 
contra, SS A. 346=1933 A.L J 142=1933 
A. 269 (F B.). (Order directng security 
to be furnished as a condition of stay held 
to be only declaratory and separate suit held 
necessarj’ for enforcing the security bond) . 
'So also execution can be levied against 
surety, 143 I.C 356=56 C L J 576=1933 
C. 3^ Objection by surety thereto to be 
■decided 1930 L 399 Compromise decree 
in money suit creating charge over property 
not subject-matter of suit is executable and 
no suit IS necessary to enforce charge 1930 
N 17 See also 60 C 1467=149 I C 224 
=1934 C 327 No suit lies after objection 
was considered and decided in execution ap- 
plication under S 47 31 Punj L.R 191; 
1929 0. 256, 1930 0 268 See also 60 C 
L J 257. So also wheie objection was 
wrongly filed under 0. 21, R. 58, C P. Code 
instead of under S. 47. 1935 A L.J 74= 
1935 A. 183. 

No Suit — No suit hes to set aside 
compromise oi adjustment of decree 
effected by next friend of minor without 
sanction of Court during execution agamst 
minor. Minor’s remedy is by application 
under this section or by way of review 17 
P.L.T. 743=165 I C. 857=1936 P. 506. 

Appeal Orders appealable under this 
Section— Interlocutory orders dealing with 
mere matters of procedure can hardly be said 
to be determination of any question within 
S 47 and are not appealable. There must 
be determination of the rights or liabilities 
of the parties as to the execution, discharge 
Or satisfaction of the decree. 24 C. 725; 
34 A 530 , 27 I C 444=20 C L.J 512; S 
R 534=104 I.C 324=1927 R. 317; 1929 L. 
815, 1929 M 718, 1929 A 85 (1) , iSl I C 
61=1934 Pesh 43 But an appeal lies 
against an interlocutory order passed in exe- 
cution proceedings, where the order has the 
effect of reviving an application for execu- 
tion dismissed for default 57 I.C 905; 
also against an order on the question of 


notice under 0. 21, R, 22. 8 P.L.T. 28. 

Assignment— Where a decree is assigned 
and the assignee assigns it to another but the 
second assignee’s application for permission 
to execute the decree and to recognize the 
assignment is opposed by the first assignee 
and the application is dismissed, an appeal is 
competent from the order of dismissal as 
S 47 applies 57 M. 457=148 I C 55=1934 
M 181 (1)=67 M L J 207. But an appeal 
bv judgment-debtor would not bo competent, 
37 P.L R 305=155 I C 974=1935 L 609. 
■Also against an order allowing execution by 
an assignee decree- holder. 1934 L. 328. 

Arrest.— An order on a claim for exemp- 
tion from arrest is appealable under S. 47. 
47 M L J. 678. An order refusing to arrest 
the judgment-debtor m execution of a de- 
cree IS appealable 4 L L J 266=1922 L. 
259 Also an order directing decree to be 
executed only against the property of the 
judgment-debtor and not against his person. 
1924 L. 604 An order deciding the legality 
of arrest made in execution of a decree falls 
under the section. 32 I C, 731=3 L.W. 35. 
When objection to the legality of arrest is 
not made at the time of committal to jail 
the order is not appealable 7 R 110 Order 
to send judgment-debtor to jail on failure to 
give security is appealable 164 I C 459= 
1936 R 367 Also an order refusing to 
make any further effort to apprehend the 
judgment-debtor 144 I.C 255=14 P L T. 
271=1933 P 248 An order definitely dis- 
missmg execution application is an order 
under S. 47 and is appealable 1933 A 732. 
So also an order refusing attachment of pay 
under 0. 21, R 48. 144 I C 927=35 Bom 
L R 360=1933 B, 185 Order disallowing 
judgment-debtor’s plea of limitation is ap- 
pealable, 44 L W 486=164 I C 670=1936 
M. 801=71 M L J. 388 
Attachment Proceedings —Where a judg- 
ment-debtor objects to the attachment on the 
ground that the attached property is dehuiter 
and that he holds it not m his private or 
personal capacity, but as shehait on behalf of 
a deity to whom the property has been dedi- 
cated in consideration of his performing cer- 
tam services to that deity, the objection falls 
under 0 21, R. 58, C. P Code, and not 

under S. 47 No appeal therefore lies 

against the order passed on the objection. 17 
P.L T. 810 Where a decree is passed 
against the assets of a certain person m the 
hands of his legal representative, and the 
legal representative makes an objection that 
the assets in question belong to her per- 
sonally, the objection should be treated as 
one under S. 47, C P Code and not as 

one under 0, 21, R 58 Accordingly, an 

appeal^ lies from the order dismissing the 
objection, but no regular suit is maintainable 
1936 A.W R 1270=1937 A.L J. 13=1937 
A. 97 Where the executing Court finally 
negatives the right of the decree-holders to 
proceed against the land of the mdgment- 
debtor, the order is appealable under S 47. ‘ 
2 L.L.J. 398. An order on an objection 
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petiticin ti) a'l Jnunt pul iii by a defend- 
ant fic,ai,rM ulritni tiu ‘'uu had been dismissed, 
js (jT'i; miui: S 47 tlinugh ostensibly put in 
hiK),-* 0 2i, K 5S. L. 589=115 I C. 
OQI, lio 1 c 703=1934 P 281. See alsa 
44 \\ 400=105 I C. 59=1936 M. 812= 

7J M L J 317 \Mieie an objection under 
S, 47, Questioning legality of issue of second 
warrant of attachment was rejected and no 
appeal was filed thereon, the question can- 
not be raised in appeal in the execution case 
which had nothing to do with that objection 
1936 0 W N 47=161 I C. 393=1936 0 
240. 

Sale Proceedings —‘ViTiei e the judgment- 
debtor himself applies to have an execution 
sale set aside, a second appeal does he fiom 
the appellate order dismissing an appeal fiom 
the lower Court’s order dismissing the ap- 
plication as in such a case the provisions of 
S. 47, C P. Code, apply 156 I C. 699= 
42 L.W 39=1935 M W.N 403=1935 M. 
438 A decision of an executing Court as 
to the order in whxh properties were to be 
sold m execution, even though it is a ques- 
tion between judgment-debtors only, is one 
relating to execution within S 47 45 M.L. 
J. 478, S3 A. 391 (mortgage suit) But an 
order passed on an application under 0 21, 
Rr 64 and 66, C P. Code, directing that the 
properties ordered to be sold by a mortgage 
decree shall be sold in a particular order is 
not a judiaal order and is hence not open 
to appeal. 156 I C 141=42 L.W. 50=1935 
M 714 The order imposing certain condi- 
tions on a property being sold last is not 
appealable 51 A 752. An order on ob- 
jection by the judgment-debtor as to the 
correctness of the area of the land mentioned 
m the sale proclamation, is appealable as 
such deasion may be said to determine the 
rights of the judgment-debtor in certain res- 
pects 145 I.C. 386=34 P L.R 851=1933 
L 383 Order passed in a dispute between 
the decree-holder, who is also the auction- 
purchaser and the judgment-debtor relatmg 
to the grant of a certificate of sale is apped- 
able. 153 I C. 85=37 P.L.R 116=1935 L 
144 (2) . An appheation for setting aside an 
auction-sale on the ground that the judgment- 
debtor had no notice of the settling of the 
proclamation under 0, 21, R 66 falls under 
S. 47 of the Code and second appeal is open 
to the parties, 1930 M. 489. Butjeel53I 
C. 992=1934 C. 761. Order setting aside 
sale on ground that executing Court had no 
jurisdiction to sell without attachment 164 
I C 140=1936 L. 573. Decree-holder pur- 
chaser— Order under 0. 21, R. 90— Second 
appeal lies 1930 N. 191 An order reject- 
ing an application by the decree-holder auc- 
tion-purchaser for possession of the property 
as being barred by time is appealable 56 
C L.J. 520=1933 C. 311. 

R.ATEABLE DISTRIBUTION —An order under 
S 73 rejecting an application for rateable 
distribution is neither an order under S. 47 
determinmg questions between parties nor 


a decree imder S 2 (2) and hence is not 
appealable. 57 I C 421=5 P L.J. 415. See 
also 42 C. 1; 1924 M. 97; 55 B 473; 1931 
B. 252 But jci? 31 M.L.J. 820 Orders 
under S 73 are appealable, if they aflect 
parlies to the siut under S. 47, espeaally 
when the appeal is by the judgment-debtor 
who cannot avail himself of the right of suit 
guen by S. 73 (2) 39 M. 570=29 M.L. 

J. 96, 1931 B. 252. See also 150 I.C 970 
=1934 P. 350 But where order under S. 
73 only determines the rights of decree- 
holders inter se, it will not fall under S. 47 
and no appeal will lie. 160 I.C. 892=1936 
Pesh. 52; 59 M. 399=43 L W. 31=160 I C 
573=1936 M 136=70 M L J 33. An order 
not simply refusing rateable distribution but 
also dismissing execution application wi toto 
is appealable. 98 I C 88^1927 L 100; 
1931 P 359. An order of rateable distnW 
tion and of sale of the property attached by 
two creditors to satisfy the claims of the other 
creditors, after the niaking of deposit under 
0. 21, R. SS, of a sum sufficient to discharge 
the two creditois who made the attachment, 
relates to a question in execution within S. 
47. 36 B. 156 Where order of Court is 
passed only undei S 73 and not under S. 
47, no appeal would lie 162 I C. 309=1936 
L 181; 160 I C. 892=1936 Pesh 52 

Restitution —Order for restitution under 
S. 144 falls undei this section and is ap- 
pealable. 43 L.W. 773=1936 M. 636 And 
so also order under S. 151 for something 
analogous to restitution made as between 
the parties (ibid.). 

Award— The proceedings for enforcement 
of an awaid under S. IS, Arbitraton Act, 
are governed b> S. 47, C P. Code, and an 
appeal is competent from an order reject- 
ing such application I5l I C. 881=35 P. 
L.R. 635=1934 L. 49. 

Stay of Execution— An order staying 
execution pioceedings is appealable 75 I. 
C 419 An order refusing stay of sale 
falls under S 47 and is appealable 75 I. 
C 789; 1924 L 631 ; 75 I C 1001. But 
27 I C 444=20 C L.J. 512, 141 I.C. 841= 
16 N L J. 17=1933 N. 84. See also 39 C. 
W.N 313 Whether an order for security 
to stay execution amounts to a decree or ap- 
pealable order, see S R. 534; 106 I.C. 890 
(2). No appeal lies from an order accept- 
ing security in execution proceeding. 106 
I C. 866 (2). 

Satisfaction —An order on an objection 
that a sum paid in part satisfaction of decree 
has not been given credit to is appealable. 
1934 C. 761 . So also an order allowing ob- 
jection by the judgment-debtor that the 
mortgagee had been in possession of the 
land and had realised more than the amount 
due under the decree 142 I C. 313=34 P. 
L R 373=1933 L. 361. Also an order de- 
termining objection under S. 60, C P. Code 
to sale. 1929 L 778 (2) ; 1931 L. 141. 
Similarly an order dismissing judgment- 
debtor's application for time to pay the 
decree amount. 1929 L. 141. See also 1935 
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R. oOO AliO an order deadmg whether 
the i\hole decree amount has become pay- 
able in an instalment decree 'by reason of 
default in one instalment 1929 L 390. 

Miscelj^vneous— An order directing exe- 
cution to issue against a judgment-debtor is 
one under S 47, determining the rights and 
liabilities of parties with refeience to the 
relief granted 19 C L.J. 581=26 I. C. 
866=19 L.W N 1008. An order refusing 
±0 discharge a recener appointed in an exe- 
cution proceeding is withm S 47. 3 P.L. 
J 513=46 I.C, 655 Also an order allow- 
ing execution of a decree alleged by the 
defendant to be dtclaratorj m natuic. 37 
M 29=21 M L.J. 1003. An order requir- 
ing a Receiver to deposit in Court money 
part of w hich w as collected by him as a party 
to the suit (the party being appointed as 
Receiver) and prior to his appointment as 
Receiver, is m substance and e fleet an order 
directing a party to make a payment and is 
one in execution That part ot it is appeal- 
able under S 4’/, C. P Code. It does not 

fall under 0 40, R 3 (r) 156 I.C 886 

=41 L W. 763=1935 M, 464=68 M.L.J 
628. Though no appeal lies agamst an ord'^r 
passed wholly and simply under S. 73, an 
order which decides a matter covered by S. 
47 (1) may although it be passed ostensi- 
bly under S 73 be the subject of appeal. 

16 L 990=156 I.C 845=1933 1 302. Dc- 
cisiuii of executing Court on application 
under 0 34, R 5, C. P. Code is appeal- 
able 38 P L.R 259=164 I C 53=1936 L 
562 An Older directing an applicant to file 
another execution petition while refusing to 
execute the decree as asked for is appeal- 
able 160 I.C, 812=1936 Pesh 46 An 
agent of decree-holder competent to execute 
decree is also competent to hie appeal against 
order refusing to allow execution. 164 1 C 
463=1936 L 508 

APPE.VL Orders not appealable under this 
Section —An ordei disallowing the objection 
of a judgment-debtor that a fiesh attachment 
is necessary is not appealable 34 A 530 
An order in execution of a mortgage decree 
that there ought to be rateable reduction m 
the decretal amount is only an iiiterlocutoiy 
order, as the Court has still to determme the 
maiket value and lateable liability of each 
Item 1930 A. 638. Order directing resti- 
tution following on setting aside of sale is 
not appealable — If appeal wrongly entei- 
tamed— Second appeal lies. 19^ P. 280. 
5-ce aho 35 C W N 105=1931 C 779 (2), 
Order overruling Collector’s objections to 
inalienability of land and directing him to 
proceed with the execution sale of the pro- 
perties IS not appealable being merely a direc- 
tion by the Court to its ministerial officer 
1929 L. 391. An order relating solely to 
jurisdiction does not determine any ques- 
ton relatmg to the execution, discharge or 
satisfaction of a decree. 52 I.C. 461=4 P. 
L J. 461. No appeal lies against an order 
-dismissing “as informal" a decree-holder’s 


execution application 1928 L. 811 (2) . Nor 
against order allowing amendment of execu- 
tion petition. 44 L.W. 99=164 I.C, 217= 
1936 M 023=71 M.L J. 256. No appeal 
lies from an order staying execution. 100 
I C 23=9 L L.J 193, 9 R 354=1936 0. 
W.N. 664=164 1 C, 424=1936 0 369 See 
also 80 I C 39=1924 A 794 (Order as to 
costs in granting stay). No appeal lies 
agamst an order refusing to stay execution, 
loo I.C 76 (2) =1927 L. 235, nor against 
an order lejecting security. 102 I.C. o2l= 
1927 L 527. AlsoQL.L T 189 No appeal 
lies from an ordei refusing execution of a 
decree on the ground that it has been attach- 
ed. The order does not fall under S 47, 
C. P Code 154 I C 678=1935 OWN 
331— 1935 0. 272. No appeal lies agamst 
an ordci directing respondent to draw out 
costs on fumishing secunty. 5 R. 534. 
Acceptance of sufficiency of surety by lower 
Court whcic order for itmiishing security to 
the satisfaction of lower Court was made 
by High Court is not appealable. 59 M L. 
J 892 See alsa 32 P.L R 806. An order 
settling sale proclamation is not appealable. 
46 M.L.J 192, 27 M. 59=14 M L J. 57 
(F B ); 1929 L. 815, 134 1 C 833, 1934 
C 701 So also an order fixing value of 
pioperlies tu be sold 99 I.C 455=1927 
A 208, 6 0 W N 1085 , 56 M L J 224. 
Also an ordtr under 0. 21, R 99 on applica- 
tion by tlic decree-holder auction-purchaser. 
1930 L 363 So also order refusing pay- 
ment to decree-holder out of monies deposit- 
ed undei 0 21, K 90, C P Code. 58 

972=1935 M 842=69 AlLj. 349 
(F B ) Also onlei deciding quesiuju of 
delivery ol pi'bses-sion hetween )udgmvnt- 
debtoi and deciet-holdei aiicUon-purdiascr 
la not appealable. 8 R. 162=126 I.C. 209= 
1930 R 61 But sec S3 C 781 (F B.) : 60 

C 832=37 C.W N. 671=1933 C. 680, 56 

C L J 520 — 1933 C, 311 Order directing 
paity to pay Receiver’s remuneration is not 
appealable 1930 L 352 Also an order 

directing execution against a surety to a 
receiver ordered to pay up monies S9 I.C. 
844—10 L B R. 236 An application by the 
Official Receiver of an insolvent’s estate 
praying that certain property ol the insol- 
vent attached and brought to sale by a credi- 
tor should be released fiom attachment and 
that the sale should be stayed or that the 
sale proceeds should be deposited m Court 
pending determination of the question as to 
who IS entitled to them, is really a claim 
or objection under 0 21, R 58 and no 
appeal lies against an oider dismissing such 
application 41 L W 28=1935 M 151=68 
M L J 78 Where objection filed by a 
stranger was allowed, no appeal is competent 
as against the objector but the Court can 
treat the appeal as an application foi revision 
and disposal of it. 145 I C. 730=1933 L 
421 An order passed in execution 'by Gvil 
Court remitting award made under cu-opera- 
tive Societies Act to aibitratui for rectifica- 
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(2) Tine Covit subject to any objection as to limitation or junsdic- 
tion, tfcuL a under this section as a sun or a suit as a pioceeding and 

mu'-, It ne.t’Uary, order pa>meni of any additional court'fees. 

(d) W'heie a question arises as to whether any person is or is not the 
representative ot a party, such question shall, for the purposes of this section 
be ucteimined by the Lourt. 


Notes. 

tion of some errors therein is not appealable, 
but a revision lies. 164 I. C. 802=40 C. 
W.N, 89. Orders made in pursuance of a 
provision in a scheme are not orders under 
S. 47 and are not appealable. 1930 M. 91S= 
128 I.C. SIS, eg, an order approving tlie 
appointment of a trustee m a scheme decree. 
1931 A. 76b; an order relating to the modi- 
fication of a scheme, 55 B. 414; an order 
passed by the Louit as petsoiia destgnata 
under the scheme, 1931 B. 388=33 Bom.L. 

R. 546. An order under 0 21, R 99, 58 C. 
808; an order directing the mode of taking 
out execution, 1931 A. 129 (2) But see 
1933 B. 185; an order refusing to set aside 
a sale, 1932 A. 530 An ordei negativing 
the objections by the judgment-debtor to the 
execution of a decree and directing execu- 
Uon to proceed. 64 M.L J. 735=144 I.C. 
929=37 L.W. 749=1933 M. 500. Where 
there IS an appeal as from an order under 

S. ^ C. P. Code, It would be difficult to 
bring the matter under S. 4’/ so as to render 
a second s^ipeal maintainable. 33 C.W.N. 
1170. As to appeal agamst order in dehvery 
proceedings between rival purchasers in exe- 
cution of a mortgage decree and a decree in 
suit enforemg a charge created by a secur- 
ity bond, see 56 M. 909=145 I.C. 871=65 
M.L.J. 407=1933 M. 780. 

Sec. 47 (2).— Power of Court to treat 
appheation as smt See 39 M L.T. 579; 7 
U.W.N. 887. The E^iphcant is not entitled 
for a conversion as ot right. 27 I.C 570. 
See also 16 I.C. 543. Where appheation 
purportuig to be both under S 47 and O 21, 
R. 58 was made but was dismissed on merits 
and thereupon smt was filed by applicant for 
declaration that attached properly was hers 
and not liable to attachment Held, that 
the suit was incompetent and could not be 
treated as an application under S. 47 158 

LC. 410=1935 M. 923 See also 15Q I.C. 
960=1936 P 268. A suit can be converted 
into an application only if the application 
under S. 47 would not, at the dare of suit, 
be tune-barred 34 I.C. 774=7 L.W. 400: 
45 LC. 608 , 35 B. 452, 53 C. 837, 7 0. 
W.N. 887; 130 I C. 117; 60 M.L J 219, 
471, see alw 138 C.W.N. 996 , 60 C, 1467= 
19^ C 327. Also the Court in which the 
suit IS brought must have juiisdiclion tn 
execute the decree. 22 A 121, 26 A 101, 
29 A. 348; 32 M 425 , 54 C 419. Thus 
where a party to a Small Cause suit whose 
obj'ection to an attachment made in execu- 
tion of the decree in that suit is dismissed, 
files a declaratory suit in the Munsif’s Couit, 
the smt cannot be treated as a petition under 


S. 47 as such an application can be made 
only in execution proceedings in a Small 
Cause Couit 1934 A. 699. Where a suit 
is brought for restitution m spite of the 
provision in S 144, it is open to the Couit 
to treat the suit as proceeding in execution 
m the exerase of its powers under Q (2) 
67 I.C 319=1922 N. 198. For a converse 
case, see 1930 M W N. 1^5. A prior order 
m execution which led up to the smt would 
not operate as res judicata 4 0 W. N. 
1045; 35 L.W. 103. A decree passed m a 
suit barred under this section would still be 
upheld as an order passed on an application 
under the section, if it is otherwise good 
m law. 14 C 605 , 22 C. 483 , 28 M. 64- 
32 C. 322 ; 60 M.L J. 471 Where the pro- 
ceedings are treated as a suit in the hearing 
of any objection to the execution, the objec- 
tor IS in the position of a plamtiff and the 
burden of paying Court-fee falls upon him 
and not on the decree-holder. 149 I. C. 
1003=1934 P. 9. The bar of S. 47 can be 
pleaded for first time in second appeal and 
the sun converted mto an application at that 
stage, 1928 M.W N. 601. As to whether 
sub-S (2) applies to prececding on Original 
Side of High Court, see 40 C W N 428. 

Sec. 47 (3).-5ee 82 I.C. 604. The 
question whethei certain persons are legal 
representatives of judgment-debtor is one 
which executuig Court is bound to deade. 
The deasion on such a question is open to 
appeal. 39 C W.N. 313. Sub-S (3) of 
S. 47 must be read as ancillary to sub-S (1) 
and only comes into operation where there is 
a question arising between the parties to the 
smt or their lepresentatives relating to the 
execution, discharge or satisfaction of the 
decree and it does not apply to a case where 
the question is between aval representatives 
of one party the other party having through- 
out disclaimed any interest 57 B 641=146' 
I C. 336=35 Bom.L R. 009=1933 B. 396. 
The question of the representative character 
of a paity can be determined only for a limit- 
ed purpose under S 47 . 43 I.C. 165=11 
S L R. 74, 117 I C 122, Where a person 
applies to be brought on record as the re- 
presentative of the judgment-debtor so that 
he may raise a question to be decided under 
S 47, the proper Court to entertain the 
application is the Court executing the decree. 
55 I.C. 812=11 L.W. 1-/3 Under S'. 47 
(3), a statutory obligation is laid on the Court 
seized of execution proceedings to determine 
the question whether a particular person is 
or IS not the representative of a party to 
the decree. When such a question arises in 
the appellate stage of the proceedings under 
S, 47, the question must be decided by the 
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Explanation . — For the purpose of this section, a plaintiff whose suit 
has been dismissed and a defendant against whom a suit has been dismissed 
are parties to the suit. 


Limit of time for execution. 

48. [S. 230, paras. 3 and 4 ] (1) Where an application to execute a decree 
not being a decree granting an uijunciion has been 
Execution barred incer- made, no order for the execution of the same decree 
tain cases. application presented 

after the expiration of twelve years from— 


Notea . 

Court of appeal ISO I.C. 425=11 0 W N. 
917=1934 0. 337. 

Court-fee for Apfeals —Ad valorem fee 
not payable 113 I C. 270. 

Limitation— Application tinder S. 47 is 
governed by Art. 181 and not by Art. 166 
of the Limitation Act. 1928 C. 865; 1930 
C 586. 

Plea as to bar of Suit —A plea that a suit 
IS barred by S. 47, C. P Code, not raised 
either in the pleadings or in either of the 
lower Courts cannot be entertained m second 
appeal 9 Luck. 365=147 I.C 910=11 0 
W.N. 193=1934 0. 55 

Sec 48 Scope and operation of the 
Section.— Saving decrees granting injunc- 
tions, S 48 applies to all decrees. 26 I.C. 
244 Suction 48 deals with the maximum 
limit of lime prescribed for execution and 
not period for each application 46 A. 73 
Section 48 does not strictlj provide a period 
of limitation but merely bars the execution 
after 12 years 40 A 198 Sections 19 and 
20 of the Limitation Act cannot be applied 
to S 48, C. P. Code, because that would 
render the provisions of S. 48 nugatory. 
The question of their applicability to S 48 
must be decided without reference to the 
provisions of S 29, Limitation Act, because 
S 29 does not include the Code in its scope, 
as a “special law”. So acknowledgments 
and payment by the judgment-debtor can- 
not operate to extend iht penod of 12 years 
fixed by S 48 151 I C. 541=11 0 W.N. 

1103=1934 0. 465. As to the effect of Art. 
182 of the Limitation Act, see 1932 0 220 
=9 0WN. 430,60 CL.J. 123 The sec- 
tion does not apply to decrees passed by 
Chartered High Courts on account of sub- 
S. (2). cl (b). See 6 B. 258 ; 7 M. 541, 
nor to orders m Council made on appeal to 
the Privy Council. 20 C. 551. S. 48 has a 
retrospective effect and governs an appli- 
cation for the execution of mortgage decree 
passed before the Code came mto force, 
45 B. 365; 19 I C. 899 ; 40 C 704 ; 20 C 
W.N. 952, 1 Pat L J. 214; 27 I.C. 969= 
11 N L.R. 25 But see 32 A. 499 (contra) . 
The period begins to run only from the date 
on which the decree is in all parts ripe and 


capable of execution, 36 B 368 See also 
43 A. 405 ; 48 A 377, 34 C. 8^/4. Section 
does not apply until the decree becomes exe- 
cutable. 33 Bom L R 1082. Section does 
not preclude an order for execution being 
made after 12 years if application is made 
within that penod, 44 L.W. 805=71 M. 
L.J. 808 Section is governed by S 78 (2) 
of the Provincial Insolvency Act. 8 O.W. 
N. 1186=1932 0 69. See also 54 I C. 
924. S. 48 covers compromise decrees. 
39 B. 256 See' also 14 P. 816=156 I.C. 
297=16 Pat L T 506=1935 P 380 The 
executing Court cannot extend the period, 
prescribed by the section under S. IS, Limi- 
tafaon Act 45 M 785=43 M L J. 168. 
See also 54 I C 279, 1931 L 125=131 I C. 
345, 1931 0 351; 9 O.W N 513=1932 0. 
246. An agreement to desist from execu- 
tion does not attract the provisions of S. 15 
of the Limitation Act 52 M L. . 137. 
S. 6 of the Limitation Act does not extend 
period provided by S 48 in favour of 
minors 27 I C 865=13 A L J. 166; 36. 
B. 498, 37 M, 186=24 M L J. 96; 1929 M. 
394=30 L W 361 But sec 32 Bom L.R. 
1093 The period prescribed m S, 48 begins 
to run from the date of the appellate decree, 
even when it is held that no appeal lies, 43. 
A 405 ; 34 C 874 See contra 48 A 377, 
See also 32 A 136 (Second appeal). It is 
so even when a portion only of the original 
decree was appealed against. 21 M L.J. 
1020. See also 26 M. 91, But where an 
appeal is dismissed for default, the period; 
runs from the date of the onginal decree. 
47 I.C. 125=5 0 L.J 252 Whereadeciee 
is amended, the date of the amendment is. 
date of the decree. 60 I C. 318. Pendency 
of appeal by judgment-debtor does not cause 
suspension of execution where there is no 
fraud or force. 32 I.C. 931=20 C W.N. 
686. Decree-holder cannot by binding him- 
self not to execute a decree allow hiTWRPl f 
more time than the law gives him. 13 I.C. 
88—15 C.L.J. 678. The time spent m 
obtaining the Conciliator's certificate under 
S 48 of the Deccan Agriculturists’ Relief 
Act can be deducted. 42 B. 367. A mort- 
gage decree-holder will have 12 years to 
perfect the preliminary decree into an order 
absolute under S. 89, T. P. Act and another 
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(0) ihe dalti of U’e decree sought to be executed, or 

[b) where ibe decree or any subsequent order directs any payment of 
money o/tbe -leliveiy of any propeity to be made at a certain date or at lecur- 
rin^' penoGS, we date ot the default in making the payment or delivery in respect 
of which the applicant seeks to execute the decree. 


Notes. 

12 years for executing the order absolute. 
39 M. 544, But see 46 B, 761 (a case of 
decree under the Deccan Agncultunsts’ 
Relief Act). 15 P. 439=1936 P 615 (De- 
cree under Chota Nagpur Tenancy Act) 
Where execution of a suit is barred, a fiesh 
suit on the basis of the decree is barred 
43 A. 170 See also 38 A 509. But sec 
28 I.C. 85 (11 C. 93, Ref ). Nor can a 
fresh suit on the same cause of action be 
insututed. 41 M 641=34 M.L.J 167 
See also 42 "B 703 As to hether an action 
can be maintained on a judgment, see 20 
C W N 58=20 C L J 272 Mere passing 
of a prelimmary decree m any foreclosure 
suit does not put an end to relationship of 
the mortgagor and mortgagee. If the mort- 
gagor fails to redeem within six montlia and 
no £nal decree is passed, he can bring a 
fresh suit for redemption. 39 B 41 Plea 
of twelve years’ bar cannot be allowed for 
£ist time in appeal. 1929 M 82^123 I C, 
23 As to whether this section applies to 
decrees of Presidency Small Cause Conns, 
see 26 S.L R. 85 and 91. 

When an Aitlication made out of time 

MAY BE TREATED AS CONTINUATION OF A PRE- 
VIOUS Appucation made within Time —Sec 
21 I.C 923 (C ); 16 1 C 541 (C.).41M 
L.J. 378; 38 1C 411; 54 A 419; 33 Bom 
L.R. 1082; 1931 B. 492; 148 I C 1017=1934 
A. 481 (F.B ). Prior execution application 
■consigned to record-room— Subsequent apph- 
cation is only continuation thereof and is not 
affected by S 48 123 I.C 113=1930 L 

647. See also 1935 L 918 Decree-holder 
attaching agricultural land and applying for 
temporary alienation — Subsequent appoint- 
ment of Receiver— Not one in continuation 
■of previous application 1936 Pesh, 209 
See dso 1937 P 43, 1937 N 92 In order 
that an application may be treated as a con- 
tmuation of another ayplication within time, 
it is necessary that the two applications must 
be of same nature 34 A 396. See also 
52 M L.J, 137=1927 M. 347. It is also a 
necessary condition that the previous appli- 
■cation should not have been dismissed for 
default on the pait of the decree-holdei 
72 I C 8(32. The execution of a decree is 
not barred merely because the application 
for restoration of an execution petition made 
within 12 years but struck off on accoimt of 
insufficient process-fees, is made after 12 
y^ars 33 A 57 See also 3 Pat. L.J 103 
—44 I.C 560 If on an application for 
execution by issue of a precept, the Court 


issues, instead, prohibitory orders, which aie 
illegal, all these oiders must be ignoied and 
it must be assumed that the application fo^ 
execution is still pending in Court and no 
proper order has been passed thereon The 
Court is, therefore, competent to pass a 
proper order by issue of a precept on the 
basis of the original application, even after 
the cxpirs^ of 12 years from the date of 
decree 152 I C 685=1934 L 610 (2) 
See also 161 I C. 960=1936 L 843 (Release 
of property from attachment on objection— 
Application for rc-attachment after dis- 
missal of objection is no fresh application 
for execution) See also 1937 N 92: 166 
I C. 950=18 Pat L. T. 90=1937 P 43 
Section applies only to fresh execution 
application and not to amendment of pend- 
ing execution petitions It does not mattei 
that the applicaton or order for amendment 
was made after the prescribed 12 jears. 
'Amendments which in substanct; create a 
new execution application should not be 
allowed 1928 M 1154 See also 59 M. 
L J 579, 134 I.C 730=1931 B 425 (2). 
Applications, which are only anallary to the 
mam application are not barred under this 
section. 1937 N 92 The period of 12 
years pi escribed by S 48, ought to be taken 
to run from the date of the oiiginal decree 
The period so fixed is final and cannot be 
extended by any amendment of the dcciee, 
an amendment of the decree does not give a 
new date for starting a period of limitation 
151 I C 541=11 OWN 1103=1934 0 
465. See also 1935 L 292 .A.n application to 
transfer a decree to another Court for ex'.- 
cution IS not an application to execute within 
tbs section 20 A 78, 16 C 744, 22 C 
^1;35B 103 , 34 A 396 ; 95 1 C 96(2) 
—1926 A 660 Application for execution 
to transferee Coiiit — If a continuation of 
prior application before transferring Court 
.SVc 1935 T. 508, 1937 N 92 Rent decree 
against da ipalmdar— First application foi 
execution of, on footing that decree cieated 
a charge on tenure — Three subsequent appli- 
cations on footing that decree was a mere 
money deciee— Fifth application on fooling 
that decree created a charge on tcnuie— If 
a continuation of first, 57 M L J 18+= 
33 C W N 977 (P C ) 

See. 48 (1) (b) -Under S' 48 (1) (b) 
the subsequent order must be an order in 
the suit in wbch decree is made and an 
order which directs payment by the debtor 
or the surety of money m lespect of the 
judgment-debt. Where order was made at 
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(2) Nothing in this section shall be deemed — 


(o) to preclude the Court from ordering the execution of a decree upon 
an application presented after the expiration of the said term oi twelve years, 
where the judgment-debtoi has, by fraud or force, prevented the execution of 


Notes. 

a time when some of the property which 
v.as helicied to be the property of the 
■debtors was the subject of some suit in the 
nature of an admmistration suit in which 
the recei\er was appointed and apphcation 
for order against the Receaer ivas made in 
the absence of judgment-debtor and surety, 
field, that it did not fall within S 48 (1) 
(b). 60 I A. 43=12 P, 195=141 I C 760 
=1933 P C 52=64 M.L J 599 (P C.). 
To render the clause applicable there must 
be an order of Court directing the payment 
of money on a certain date Arrangement 
made between the parties out of Court is 
of no avail. 72 I.C. 477. Where Court 
accepted the compromise that decretal 
amount should be paid by instalments, it 
would operate to extend the period 73 
I C. 671=1923 L 381 See also 34 I C. 
393 (M.). Order under S 48 (1) (b) 
must be made by the Court which passed the 
decree 73 I C 794=1923 L 678, 40 A 
198; 2 P L T. 80=58 I C 393. But 
95 I C 243=1926 L 463 Order of exe- 
cuting Court granting time to the judgment- 
debtor IS not a subsequent order directing 
pajment of money within the clause, and 
does not operate to extend the period. 40 
A 198. 57 C 789=1929 C 687. 

Order of executing Court regarding rcahzor 
tion of the decretal amount by mtalmenh 
does not amount to a “subsequent order” 
within the meaning of S 48, d. (1) (b). 
162 I C 715=1936 OWN 517=1936 O. 
266 , 54 A. 573 (F B ) , nor a subsequent 
compromise order made m execution pro- 
ceedings. 14 P. 816=156 I C 297=1935 
P 380 If an instalment decree provides for 
payment of whole sum on default of any 
instalment, tune runs from the date of the 
first default, in respect of the whole daim. 
49 I C 497; 24 C. 281 .See aho 162 I C. 
■673=1936 L 159; 1928 A 629. See 33 
Bom L R 459=1931 B. 263; 1932 L. 564 
=132 I C 255. Where some defendants 
only appealed and the others were not made 
parties to appeal, limitation for the non- 
appealing defendants starts from date of 
first Court’s decree 30 C W N 306=95 
I C 257=1926 C 664 Decree directing 
money to be recovered from one party — On 
■default money to be recovered from another 
—If barred 12 years from date of decre."* 
See 48 M 846=49 M L J. 498=1926 M. 
20 W'here mortgage decree directed sale 
of mortgage property and the balance to be 
realised from other properties and the per- 
■sons of the defendants, limitation for execu- 
1-51 


tion of the latter part of the decree runs 
from date of the decree. 45 I.C. 4^=22 
C.W.N. 145 (P C.), in effect overruling 
40 M 989=31 M L. J 513 (F B ) . Sm 
alsa 43 I.C. 122 , 29 I C. 556 (M ) . Mort- 
gage suit— Compromise decree— Other pio- 
perties offered as security— Default m abid- 
ing by terms of compromise decree— Suit 
on the basis of compromise decree— Appli- 
cation for personal decree— Limitation. 114 
I.C. 792. Whether time runs from date of 
decree or date of sale for execution against 
person m a case where a combined decree 
against the person and property of mort- 
gagor, see SO M 5=52 M L. J. 256. 
Where mesne profits are ascertained in exe- 
cution, application for its recovery should 
be made withm 12 years from date of de- 
cree and not from date of its ascertainment. 
S3 M L J 440 If a decree compromises 
different items, decree-holder is entitled to 
a pciiod of 12 years to execute his decree 
regarding each item commencing from the 
time each becomes recoverable by him 1S2 
I C. 685=35 P L R. 548=1934 L. 610 (2) 
As to execution by Collector, see ISl I.C. 
541=11 0 W.N 1103=1934 0 465 
Fraud.— Fraud or force need not have 
occurred within 3 years of the application 
53 I C 862=10 L W 566 Nor is it neces- 
sary to show that it extended continuously 
for 12 years It is sufficient if it is shown 
that the juidgment-debtor on \arious occa- 
sions pi evented the execution by fraud 12 
I.C 793=14 0 C 238 See also 22 M. 
320, 35 M 670=22 M L J 35 S 48 (2) 
(b) extends the period to 12 years from 
the time when the decree-holder was pre- 
vented by fraud of the judgment-debtor, 
from executing the decree. 34 A. 20=11 
I C. 672=8 A L.J 1020. (7 C. 566, 

Dist ) To claim exemption under S. 48 
(2) (a), It is enough if the decree-holder 
merely proves z fraud having been commit- 
ted by the j’udgment-dehtor, It is not 
necessary for him to piove further by ev’- 
dence that because of that fraud he was 
actually prevented from executing the 
decree within 12 years 40 L.W. 694=67 
M.L.J. 751. ‘Fraud’ should be understood 
m a large and liberal sense. 44 A 319; 24 
M L J. 270. See also 35 M. 670=22 M L.J. 
35; 54 A. S13 The term should be inter- 
preted in a wider sense than that in which 
It is generally used in English law 13 I C. 
88=15 C.L.J 678 , 6 M. 365; 80, I.C. 90S. 
It includes, except with reference to con-' 
tract, circumvention 25 A L.J, ' 8^=' 
103 I C. 277=1927 A. 668 Delaying execu- 
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the decree al some time within twelve years immediately before the date of the 
application; or 

(b) to limit or otherwise aflFect the operation of article 180 of the second 
schedule to the Inian Limitation Act, 1877. 

Transferees and legal representatives, 

49. [S. 233.] Every transferee of a decree shall hold the same subject to 


Notes. 

tion by frivolous, futile and dishonest 
objections on the part of the juc^ment- 
debtors amounts to fraud 44 A 319; 1930 
M.W.N, 729=128 I C. 455 But see 53 A. 
419. But objection which ultimately proves 
unsuccessful will not amount to fraud The 
fraud should be such as to prevent deerw- 
holdcr from cxecutmg the decree. 13 I. C. 
88=15 C L.J. 678 , 53 A 419 The mere 
raising oj objections so as to prolong exe- 
tMi proceedings beyond the period ot limi- 
tation cannot, m all cases, be regarded as 
fraud for the purposes of S. 48. If the 
objections are patently frivolous, they can 
ordinarily and ought to be disposed of 
speedily by the Court if the decree-holders 
are diUgent An objection by a person to 
the attaSiment on the ground that the Exe- 
cuting Court had no jurisdiction to adjudi- 
cate on the question whether he was or was 
not a partner of the judgment-<iebtor firm 
cannot be regarded as dbshonest. But wheie 
his objection that he was not a partner of 
the judgment-debtor firm is false and was 
adopted as a tnck by which the decree- 
holders were forced by no fault of their own 
to delay execution proceedings until the 
period of 12 years had expired, his conduct 
in raismg the plea is fraudulent and has the 
effect of enlarging the period of limitation 
161 I.C. 960=1936 L. 843. “Fraud" is used 
m S. 48 (2) (a) in the ordmary juridical 
sense of the woid; and what is contempla- 
te is some action on the part of the judg- 
ment-debtor preventing the dcCTee-holder 
from taking out execution proceedmgs and 
thus allowing tme to run agamsl hun, or 
some action of the judgment-debtor which 
entices the decree-holder to hold his hand. 
Where the judgment-debtor only takes 
advantage of the procedure allowed by the 
law, he cannot be held to have prevented 
the decree-holder from executing his decree 
by “fraud", however obstructive he may be. 
To so hold would be stretching the langu- 
age of the section beyond what is legitimate. 
14 P. 816=156 I.C. 297=16 Pat. L.T 
506=1935 P. 380 An intentional avoiding 
by the judgment-debtor of arrest under a 
warrant by the decree-holder to avoid pay- 
ment of decretal amount amounts to fraud 
12 L.W. 710=60 I.C. 630; 47 M.L.J. 428; 
6 M. 365, Also locking up the house to pre- 
vent attachment of moveable property. 


9 B 318, 22 M 320. But keeping doois 
closed is per 'se no evidence at all of frau- 
dulent conduct on the part of a paidanashm 
lady. 40 I C. 399=4 0 L J. 345. A ficti- 
tious transfer of pioperty made in order to 
defeat or delay execution amounts to fraud. 

4 M, 292; 80 I.C 905. Also a deliberate 
evasion of the process of Court to defeat 
execution. 35 M 670=22 M.L J 35. S'?? 
also 13 I.C. 929=9 A.L.J. 17, Where 
execution of decree is prevented by the fraud 
of one of several judgment-debtors, exten- 
sion of time will be allowed only against 
such judgment-debtor. 38 M. 419 [on 
appeal from 35 M. 670j ; 1930 M.W.N. 729, 
1930 S 218. Court’s refusal to allow exe- 
cution to proceed against properbes in Re- 
ceiver’s hands will not make S 48 (2) 
apphcable, when decree-holder failed to' 
proceed withm the 12 years against judg- 
ment-debtor’s other available propeities or 
against surety 1929 P 597. Court sale 
-Auction-purchaser’s right subsequently 
found against— Suit against decree-holdei 
for recovering purchase-money- Payment by 
decree-holder and fresh application after 
12 years of decree— Fraud alleged— Limita- 
tion ran from payment by decree-holder— 
Because of fraud S 48 does not apply. 107 
I.C. 653=1928 M 152 The fraud proved 
against judgment-debtor can be availed of 
by decree-holder against legal representative 
of judgment-debtor, where decree is sought 
to be attached against assets of the deceased 
defendant in hands of legal representative 
40 L.W 694=67 M L.J. 751. As to appli- 
cation to continue execution against legal 
representatives of judgment-debtor, see 31 
Bom L R. 858=1931 B. 425 f2) 

Res Judicata.— The Court has jurisdic- 
tion to decide rightly or wrongly Execut- 
mg Court can determine whether apphea- 
tion for execution is barred undei § 48 
It may arrive at a wrong conclusion The 
wrong decision is binding on parties unless 
It is conected at their instance in appeal or 
revision. But so long as it stands it can- 
not be attacked collaterally m another pro- 
ceeding, on the ground of want of juri^ic- 
tion in the executing Court ,61 C 234= 
38 C.W N. 348=151 LC 253=59 C.L J. 
35=1934 C. 282. 

Sec 49 .— S. 49 relates only to the stage 
of execution and has no application to a; 
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Transferee. the equities (if any) wh?ch the judgment-debtor might 

have enforced against the original decree-hojdei. ' 


50. [S. 234.] (1) Where a judgment-debtoi dies before the decree has been 
Legal representative fully satisfied, the holder of the decree may apply to 
the Court which passed it to execute the same against 
the legal representative of the deceased. 


Notes. 

suit for damages. 42 M. 338=36 M.L.J. 
376. Judgment-debtor can attach the money 
deposited by him in Court towards a decree 
against him, which is assigned to one 
against whom he has a decree. 19 N.L.R. 
104=1924 N. 46. For purpose of S 49 
the cqmtes have to be enforced even tiiough 
the assignee might in fact have been one 
without notice Otheiwisc the \eiy object 
of S 49 would be m effect frustrated and 
Its provisions rendered nugatoiy. So a 
right of set-off available to a judgment- 
debtor against the assignor decree-holder is 
also available agamst the assignee of the 
decree, though the latter had no notice 145 
I.C. 767=1933 M. 215. The pnnaple em- 
bodied in S 49 IS the same as that enacted 
m S. 132, T P. Act, the right of set-off 
being an equitable right. If judgment- 
debtoi has light to set up a cross-decree 
under 0 21, R 18 he has that right also 
against the transfciee of the decree-holder 
The right is not howevei available where 
there is no cross-decree on the date when 
the decree is assigned. 37 C.W N. 758= 
1933 C 865 Code does not contemplate 
any specific applicaton to bring on record 
the legal representative of the judgment- 
debtor though m ordinal y practice such a 
prayer is usually added in an execution 
petition. Hence an application for execu- 
tion against the legal representative is valid 
and saves limitation even though it does not 
contain an express prayer for adding him 
143 I.C 844=38 L W 224=1933 M. 568 
Sec. 49 and 0 21, R. 18 —Applicability 
and scope— Execution by assignee— Claim to 
set-off-Principles. 1937 A.L J 258=1937 
A.W.R 191=1937 A. 351. There is no 
mconsistency between S. 49 and 0. 21, 

R 18 If there be any, S. 49 will prevail. 
ilhd) 

Sec SO— “Dies’'— Civil death is not con- 
templated S3 A. 529=1931 A 306; 159 
I.C 390=1935 C 713. Execution may be had 
not only against the legal representatives of 
the judgment-debtor but also against the 
transferee who purchased the property paid- 
ing execution proceedings 51 B 37=29 
]^m L K. 60. See aUo 14 P. 732. Where 
the judgment-debtor dies in the course of the 
execution proceedings, there is no necessity 
for having the names of his legal representa- 
tives substituted. If the decree-holder 
executes his decree, it would only be neces- 
sary for him to proceed against the legal re- 


presentatives after due notice had been given 
to them. 158 1 C 419=1935 0 W N. 1087. If 
a judgment-debtor dies during execution, it 
is irregular for the Court which has not 
passed ihe decree to proceed with the execu- 
tion against the representatives of the 
deceased judgment-debtor, without fresh 
orders from the Court which passed the 
decree ; under S 50, the application for such 
execution is to be made to the Court which 
passed the decree 168 I. C 346= 1937 
P. 239. Where a decree is transferied to 
another Court for execution subsequent to 
the death of judgment-debtor an application 
to bring his legal representatives on record 
must Le made to Court which passed decree 
and not to Court to which deciee is trans- 
ferred for execution (18 Bom 224, Foil : 55 
LA 227, Dist ) 36 Bom L.R. 443=1934 B. 
215. A pmely personal decree such as an 
injunction can be so executed. 1931 B 
280=133 1C 244; 1931 B 482=55 B. 
709. Duty of Court which passed decree to 
decide who are the legal represeniatives be- 
fore transfer of deciee. 1926 M. 41L 
Where wrong legal representatives were 
brought on record and real heirs having 
knowledge of the same did not object, decree 
IS binding on them also or on any subsequent 
purchaser fiom them. 51 B. 125 Plaintiff 
must he diligent and implead all ordinary' 
legal representatives under the law applicable 
if he wishes to bind them, but where he im- 
pleaded a person who was apparently the 
legal representative and there was no fiaud 
or collusion, the estate would still be bound, 
if other persons tuin out to be the actual 
legal representatives, provided that the plain- 
tiff was Ignorant of, or had no means of 
knowing ihe facts or circumstances by rea- 
son of which the proper legal representatives 
were other than those impleaded by him. 141 
IC 580=34 PLR 511=1933 L. 380. See 
also 144 IC. 30=1933 M 508. Where a 
judgment debtor died after proclamation of 
sale, and his legal representatives were not 
brought, on record before sale actually took 
place, held, the sale was not a nullity and was 
not liable to be set aside 32 C W N. 418. 
Wheie, after the attachment of the immov- 
able properties of the judgment-debtor in 
execution of a decree against him, and after 
the Court has passed an order for sale, the 
judgment-debtor dies and the sale is held 
without impleading the judgment-debtor’s 
legal representatives, the sale is null and void 
and not merely irregular. 59 M. 461=43 
L. W 238=1936 M. 205=70 M L J 162 ■ 
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(2) Whe're the decree is executed against such legal representative, he 
shall be Labia onl> to the extent of the property of the deceased which has come 
to his hands and has not been duly disposed of ; and, for the purpose of ascer- 
taining such liability, the Court executing the decree may, of its own motion or 
on the application of the decree-holder, compel such legal representative to 
produce such accounts as it thinks fit. 


Procedure in execution. 


Powers of Couit to en- 
force execution 


51. Subject to such conditions and limitations as 
may be prescribed, the Couit may, on the application 
of the decree-holder, order execution of the decree— 


(a) by delivery of any property specifically decreed; 


(&) by attachment and sale or by sale without attachment of any pro- 
perly; 


Notes. 

<F.B.) Death of party pending appeal to 
Privy Council does not nullify decree and it is 
executable 11 P 445 ~ 1932 P 261. Insol- 
vency of judgment-debtor pending execution 
—Official Receiver necessary to be brought 
on record— Sale without notice to him invalid. 
120 1 C 889=1929 M.W N. 168 Reversioner, 
to whom the life-estate holder has surrendred 
her estate, if legal representative of judg- 
ment debtor See 159 I C 370=1935 C. 
7l3. Legal representative of a Hindu is 
liable toihe extent of propeity coming to 
him without any distinction as to ancestral or 
self acquired property of deceased. 118 1.C 
396=38 Bom.L R. 977 “Property of judg- 
ment-debtor”— Person governed by Dekkan 
Agriculturists’ Relief Act— Liability for debt 
of deceased judgment-debtoi 32 BDm.LR. 
320=1930 B 238 Suit against legal repre- 
sentative of deceased debtor should not be 
dismissed on the finding that defendant is not 
in possession of any estate of the deceased. 
It IS a matter for determination m execution, 
120 1 C 333 The transferee Court can aLo 
substitute legal representatives. 1931 A L J. 
166=1931 A 320 (2) But the proper Court 
for the purpose is that which passed the 
decree The getting of an order of substitu- 
tion IS only a matter of procedure and if the 
application is erroneously made to the trans- 
feree Court, the defect may be waived 11 
P.44S. 

Sec 50 (2) —Once it is admitted or 
proved that the man sought to be made liable 
under a decree obtained against a deceased 
person has come into possession of assets be- 
longing to the estate of the deceased judg- 
ment debtor, it is foi him to satisfy the Court 
as to the extent of the assets received by him 
and to account for them 1933 R. 309. ^ee 
also 71 M.L J. 385 Where the decree-holder 
has any complaint against the legal represen- 
tative for not properly administering the 
estate of deceased although he (decree 
holder) might have a remedy against him by 
filing a separate suit, he can deal with this 
point m execution of the decree itself. 1933 


R. 309 Wheie step-sons are in enjoy- 
ment of income on account of property, 
though nou-transferable (eg, occupancy 
fields which belonged to their father), it is 
equitable that they should be legally bound to 
devote a due proportion of that income to 
the maintenance of the step-mother or the 
dependants of their father. In such circum- 
stances a personal decree should be passed 
against the step-sons 142 I.C 274 (1)=29 
NLR 103=1933 N 57. also 30 Bom. 
LR 977 

Sec. 51. Execution Sale.— S. SI lays 
down the mode m which a Court may exe- 
cute a decree It does not give the Court 
any discretion to choose one particular mode 
of execution as against another. The Court 
has therefore no jurisdiction to direct a 
decree-holder to proceed against the pioperty 
of the judgment-debtor, when he desires 
to proceed against the peison. (1926 
L 110, 1934 N 140, Foil ; 48 M. 
494 and 11 I.C 848, Dist., 29 1 C 152, Diss.) 
160 I C 812=1936 Pesh 46 Sale 
of property not belonging to judgment- 
debtor— Void or valid -Distinction incases 
where property is bona fide believed to belong 
to judgment-debtor 52 M L T 148 Execut- 
ing Court has power to order mortgage of 
judgment debtor's land, when the decree is 
against agriculturist 1191 C 231 (Lah) The 
power to grant a temporary alienation under 

51 IS derived from the power of sale and 
if the power of sale is taken away by the 
legislature all powers derived therefrom are 
similarly taken away. 161 I. C 628= 
1936 Pesh 90 Decree holder asking for 
arrest is not hound to accept instalments 
1930 L 220 Execution applications filed by 
decree-hoMer enure for benefit of receiver 
subsequently appointed for execution of 
decree 1929 B. 279=31 Bom L R. 320 

Sec 51 (b) —Though a decree as being 
saleable property under S 60, is liable to be 
sold in execution, yet. High Court has power 
to make rule prohibiting the sale of a decree 
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S. 51] 


(c) by arrest and detention in prison; 

Id) by appointing a receiver; or 

(e) m such other manner as the nature of the relief granted may lequire: 

i[Provided that wheie the decree is for the payment of money execution 
by detention in prison shall not be oideied unless, after giving the judgment- 
debtor an opportunity of showing cause why he should not be committed to 
prison, the Court, for reasons recorded in writing, is satisfied — 

(0) that the judgment-debtor, with the object or effect of obstructing or 
delaying the execution of the decree, — 

(1) is likely to abscond or leave the local limits of the jurisdiction of the 
Court, or 

(ii) has, after the institution of the suit in which the decree was passed, 
dishonestly transferred, concealed, or removed any part of his property, or com- 
mitted any other act of bad faith in relation to his property; or 

(b) that the judgment-debtor has, or has had since the date of the decree, 
the means to pay the amount of the decree or some substantial part theieof and 
refuses or neglects or has refused or neglected to pay the same; or 

(c) that the decree is for a sum for which the judgment- debtor was 
bound in a fiduciary capacity to account. 


Leg. Ref. 

^ Proviso added by Act XXI of 1936 

Notes. 

in execution of another decree. That having 
been done under R 178, Civil Rules of 
Practice, the rule being within the powers 
of the High Court under Ss 51 and 122, C. 
P. Code, d preliminary decree for partition 
cannot be sold in execution of a money 
decree 152 1C 789=1934 M. 692=67 
M L.J 669 

Sec 51 (c) —Under S 51 (c), it is not 
open to the Court, in absence of special cir- 
cumstances, to ad} that decree-holder must 
proceed against the properties of the defen- 
dant before applying for his arrest But there 
may be circumstances which would not only 
justify refusal of a warrant of arrest, but 
would even demand such refusal. Where 
properties of judgment-debtor are under 
attachment at instance of the decree-holder 
or such properties are the subject-matter of 
a decree on a mortgage at the decree holder's 
instance, and the judgment-debtor is preclud- 
ed from raising money on the properties by 
reason of the decree-holder's action, a refusal 
of arrest would be justified 38 CW.N. 1085. 
Receiver appointed in execution of one 
decree, other decree-holders need not apply 
for appointment of receiver for the same 
property — Status and duties of receiver. 
1930 M 4 The High Court can on equitable 
grounds appoint leceiver in execution for 
property in the mofussil. 57 C 964=34 C. 
W.N 238=1930 C 502. The Court has no 
doubt jurisdiction to appoint a receiver of 
immovable properties m execution of a 
decree although such properties be situate 
outside the jurisdiction of the Court But 
if the judgment-debtor objects to the appoint- 
ment of a receiver in execution and if there 
is a reasonable chance of the decree-holder 
being able to satisfy his decree by attachment 


and sale, he should be relegated to that 
remedy. In a case, however, where the pro- 
perties of the judgment-debtor prove to be 
saleable, the Court is entitled to appoint a 
receiver in execution of properties outside 
the jurisdiction notwiihsianding the judg- 
ment-debtor's objection thereto. 40CWN. 
1065 Decree— Execution by receiver mort- 
gagee as against decree-holder— Capacity of 
receiver need not be mentioned in final mort- 
gage decree — Receiver not affected by- 
attachment before judgment or by parties 
entering into consent decree 31 Bom L R. 
320=1929 B 279. As regards the giounds 
for appointing receiver, see 8 0 W N. 677 , 
35 CW N. 1066=1932 C 189=59 C 225 , 1936 
N 288, 71 M L J 87 A peison applying for 
appointment of receiver in execution of a 
decree must make out reasonable ground for 
the appointment. The mere fact that the 
judgment debtor presses the applicant to 
accept a smaller amount than the sum decreed 
or applies to Manager, Sind Encumbered 
Estates, for his aid does not constitute a 
valid ground for appointing a receiver, more 
especially when there is no danger of waste 
or destruction of the property 1933 S. 231= 
150 I.C 473 An appointment of receiver by 
way of execution cannot be obtained where 
the decree-holders can execute the decree in 
the ordinary manner. (Jbid.) A Court has 
no power to appoint a receiver in respect of 
properly which is not the subject of any suit 
or of any execution ^plication. (Ibtd ) 

Sec. 51 and O 40, R 1, Appointment of 
RECEIVER— Discreiion OF CooRT.-No doubt 
S. 51, C. P. Code, prescribes the appointment 
of a receiver as one of the modes in which a 
decree can be executed but the appointment 
of a receiver in all cases is subject to the 
provisions of 0 40, R 1 of the Code and no 
receiver can be appointed in any case unless 
It appears to the Court thati t is just and con- 
venient that a receiver should be appointed. 
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i-he calculation of the means of the judgment-debtor 
for the niirpo.Nes ut clause {b), there shall be left out of account any property 
which, b'-' 01 uudo; auy law or custom having the force of law for the tune 
beir.fi Ml 'force, :s exempt from attachment in execution of the decree.] 


52 [S. 252.] (1) Where a decree IS passed against a party as the legal 

representative of a deceased person, and the decree is 
^^e payment of money out of the property of the 
^ “ deceased, it may be executed by the attachment and 


sale of any such property. 


Notes. 

167 I.C, 302=1937 OWN. 243=1937 
0,232 

Sec. 52 : Scope op Section.— As a general 
rule a decree must be against a person and 
not merely against something which is not 
a person, for e-sample, the estate o£ a deceas- 
ed person, though il may operate upon such 
estate by force of a direction to a person, 
who has the' estate m his hands, to discharge 
the judgment debt out of it. This is what 
S. 52 provides for. A decree which merely 
states that the money could be recovered 
from the assets of a deceased person, without 
adding in whose hands these assets were to 
be found, is defective and mexecu table; the 
proper course is to apply to the Court which 
passed it to amend it 151 1 C 617=1934 M.. 
562 (2) Where the debtor dies before the 
suit and a- defendant is sued as representing 
the deceased person's estate, the defendant, 
in order to bind the estate and the rightful 
owner, must substantially represent the 
estate, and where he does not substantially 
represent the estate, the Court has ■ no 
jurisdiction to sell the estate and the decree 
would not bind the real heir. But where a 
debtor himself is a party to a suit and dies 
either in the course of the -suit orm the 
course of execution proceedings and the 
Court by a judicial dec sion brings a person 
on the record as the legal representative of 
the deceased debtor, the decision however 
wrong will bind the estate of the deceased 
petson, and the rightful heir cannot subse- 
quently come and dispute the correctness of 
the decision or the j'unsdiction of the Court 
to sell the deceased debtor's estate. ISO I C 
323=1934 A. 474 Section does not provide 
for reservation of property to satisfy debts 
30 I.C 256-=l8 M.LT 147. Liability of 
legal representative under this section and 
under S SOare the same 7M 2S7. See also 
89 1 C. 534=1925 0. 515. ■ Where property in 
the hands of a son is sought to be proceed- 
ed for debts of the father, if it is proved 
that the son has received certain assets from 
father, onus is oi son to give detailed 
information regarding the property received. 
1933 L. 447. See also 148 I.C. 930=1934 L. 
101 Section does not contemplate the 
insolvency of the deceased party. 22 C 259. 
Written statement in the suit that no assets 
are available— Suit if to be dismissed 49 A. 
645=1927 A 459, 25 A L J. 359. Suit on pro- 
note— Defendant’s father and sons of deceas- 
ed executant admit jointness of family— 
Proper course is tO' piss decree against 
•assets and leave the-liabihty of the proper- 


ties under Hindu Law to be determined in 
execution 116 1 C. 86(1). A person holding 
a deciee against assets of a deceased person 
can obtain satisfaction by attachment and 
sale of only such property as is shown to 
have formed part of the assets of the 
deceased The onus is on the decree-holder. 
When there is a partition m the family and 
the properties in dispute are not dealt with 
at the partition, it is for the decree-holder 
to establish that the property attached 
formed part of the joint family property, 
There is no presumption that any particular 
property IS joint family property 148 I.C. 
1113=1934 A. 249, 

Assets— Meaning of— “Assets’* include 
also property acquired after decree On 
this point, see also 89 I C 477=1925 N 449. 
“Assets" include lents and profits 9 0 W.N. 
315, 1932 L 383 "Property” includes rents 
from immoveable property 2 Luck 408. 
It includes share of temple offerings 58 A. 
457. Investigation as to assets may be made 
either in suit or in execution 85 I C. 768= 
1925 N. 380. Whether executing Court has 
power to inquire into administrator’s 
accounts where a money decree is passed 
against him. See 5 R. 44 Arrears of 
maintenance due to a Hindu widow at her 
death are assets 11 B. 528, but not 
maintenance paid under an arrangement in 
lieu of surrender. 129 I C. 374=19,11 A. 368, 
As regards partners, see 1931 S. 84=25 S. 
L.R. 374. Where the estate m the hands of 
the heirs of the original debtor against 
whose estate the decree was passed is liable 
for the satisfaction of the decree, then even 
the produce and income of that estate which 
has accrued after the death of the original 
debtor is liable to attachment and sale in 
satisfaction of such decree. 165 I C. 802= 
1936 L. 236. 

Legal representative— Meaning of.— S‘^ e 
50 iI.C. 951 (Executor de son tort is legal 
representative). See also 38 Bom.L R, 977. 

Decree agiinst party as legal rephe- 
SENfATtvE— A legal representative can be 
sued without proving that assets have come 
into his hands, if there are assets of which 
he may become possessed, 8 B 309 See also 
13 B 653; 33 A 414=8 A LJ. 199; 56 I.C. 
962 , 89 1 C 235; 134 1 C 862=1931 N. 173. If 
in a suit on a bond instituted after the death 
of the executant against his personal repre- 
sentatives, ihe Court is satisfied that at the 
time when'the suit was brought the defen- 
dants had received no part of the assets of 
the deceased^ the only course open to it is 
to dista’ss the. smt 1936 A.W.R. 32, A 
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(2) Where no such property remains in the possession of the judgment- 
debtor and he fails to satisfy the Court that he has duly applied such property 
of the deceased as is proved to have come into his possession, the decree may be 
executed against the judgment-debtor to the extent of the property in respect of 
wmch he has failed so to satisfy the Court in the same manner as if the decree 
had been against him personally. • i. i i f 

53. For the purposes of section 50 and section 52, property in the hands oi 


Notes. 

creditor of a deceased coparcener is entitled 
to a decree against a surviving brother of 
■the deceased without giving any proof that 
he has got possession over any property 
belonging to the deceased and held by the 
deceased separately apart from the joint 
family estate. When he applies for the 
execution of his decree then the question 
will come up for consideiation whether the 
deceased has left any such separate assets. 
If the decree-holder can prove that the 
surviving coparcener has got any such 
assets, then he would be entitled to execute 
his decree against the surviving coparceners. 
157 I.C. 51=1935 ALJ. 293=1935 A. 390 
S 52 shows that there may be_ a decree 
passed against legal representative of a 
-deceased person without showing that the 
deceased left any property and legal repre- 
sentative got that property. 49 A. 645=1927 
A. 459. 

Per Ashworth— S. 52 provides^ for 
the due application of the assets, U., of 
'‘plene admunstravi,’ being taken m execution 
proceedings. Therefore it must be inferred 
that It cannot be taken at an earlier stage. In 
English law the plea of 'plene adtiunislravi* 
can ceitainly be raised by a legal representa- 
tive sued on a debt due from the deceased. 
(Ibid ) The fact that the estate is notjn the 
hands of the legal representative, but in the 
Tiards of thud parties, is no bar to a decree 
against him 22 C 259 Plaintiff must prove 
assets had or ought to have come to the 
hands of the defendant. 3 M H C R 161. 
See also 4 CW N. 151 , 89 I C 477=1925 N. 
449. A personal decree may be passed 
again=t the legal repiesentative if it is proved 
that he has received sufficient assets 20 M. 
446 As to effect of obtaining deciee against 
a wrong person as legal representative, see 
IS Bom.L R 41 ; 34 A. 79, 1928 M. 243 When 
a wrong person is sued as representative and 
pioperty is sold, the proper representative 
can sue. 9B.86. See also 11 M.408: 11 C 
45. A decree against one representative 
•does not bind the other representatives. 4 C 
142 See also 7 A. 822 (F B ) , 8 C 370; 24 
LC. 280., Legal representative should account 
for .mesne profits in the shape of rent or 
interest IS W.R 285 . 30 M L J. 391. Also 
liable for the assets realized by sale of the 
properties of the deceased 12 W.R. 177. In 
•case be fails to account for the assets come 
into his hands, he can be arrested m execu- 
tion 12 W.R. 117. Delay in bringing him 
on lecord does not absolve him from liabi- 
lity to account, though it may affect the 
quantum of proof. 129 I.C 885=1930 L. 332 
Absence of assets— Effect of. 1926 N. 170. 
Right of creditor to follow the assets in the 


hands of the legatee should be exercised by 
suit. It cannot be exercised by levying exe- 
cution against the assets in the hands of the 
legatee under a judgment against the legal 
representative. 34 C W N. 761=58 C 170. 

Sec. 52 (2).-S. 52 (2) does not apply so 
long as there are sufficient assets to meet the 
decree— Meaning of the words “such pro- 
perty”. 1930 L. 354. ^ee also 41 L.W. 350= 
1935 M. 298 Jurisdiction of Registrar of 
Presidency Small Cause Court to pass order 
under S. 52 (2). The creditors of the ances- 
tor have a general hen upon the assets of the 
ancestor's estate for the payment of their 
debts and can follow such assets in hands of 
the heirs but not m the hands of other pw- 
sons. If the heir has disposed of ancestor s 
property to other persons, who took the pro 
perty without notice of the creditors' claims, 
then the creditors’ right to follow the pro- 
perty is lost. That light cannot be revived to 
them by the fact that the heir has been adju- 
dicated insolvent, and that his transfer of the 
property inherited by him has been, set aside 
under the provisions of the bankruptcy law 
so that it now becomes available for distri- 
bution among his creditors. (22 B, LRel* 
on ) 12 R 603=152 I.C. 558=1934 R. 162. 
Once it is admitted or proved that the legw 
representative of a deceased person had 
come into possession of assets belonging to 
the estate of the deceased, it is lor him to 
satisfy the Court as to the extent of the 
assets received by him and to account for 
them. In such cases the oiiiw is, m the first 
instance, on the decree-holder to prove that 
some assets had come into the hands of legal 
representative and when this is done the 
onus IS shifted on to the latter to show the 
extent of the assets received by him and 
also to satisfy the Court as to how they had 
been applied 148 1 C 980=1934 L. 106. An 
heir of the deceased is for the purpose of S. 
52 a legal representative of the deceased, and 
the property which he obtains as a result of 
an administration suit comes into his posses- 
sion as legal representative. Therefore it is 
his duty under S 52 (2) to satisfy the Court 
that he has duly applied this property But 
where such heir disposes of the property so 
obtained before the passing of a decree 
against the deceased, his personal property 
is not liable to attachment m execution of 
the decree under S. 52 (2). 148 I.C. 1092= 
1934 R. 93 Rents and profits of property of 
a deceased person must be deemed as his 
assets. 137 1 C. 632. 

Sec. 53 —This section is new, and gives 
effect to the rulings under the old Code in 34 
C 642 and 20 B. 385 The law laid do^vn in 
31 C. 224 ; 27 M. 243 and 28 M. 26 are not now 
good law. 
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_ . , a sou or other descendant which is liable under Hinda 

Liahiuty o, ancestral pro- payment; of the debt of a deceased ances- 

toi, in respect of which a decree has been passed^ 


Notes. 

Score OF SEaioN,— 20 Botn.L R. 660= 
46 I.C. 745. See also 24 A.L.J. 273=40 A 245 
=1926 A. 220. S 53 is only meant to cover 
the case of a son or other descendant who 
under the section is to be deemed the legal 
representative of his ancestor with respect 
to property which was liable under Hindu 
Law for the payment of the debt of the 
deceased ancestor, in respect of which a 
decree had been passed It does not apply 
where a share of a brother of the father has 
come to the son and no decree has been 
passed against the father's brother. Hence 
such share cannot be attached in execution 
of decree obtained against father. 159 I C 
233=1935 L. 650. S. 53 deals with the liabi- 
lity of ancestral property in the hands of a 
son or other descendant for the payment of 
the debts oi a deceased ancestor ir respect of 
which a decree has been passed. Where the 
ancestor against whom a decree is passed is 
still alive, there is no question of enforce- 
ment of the decree against his legal repre- 
sentatives or against ancestral property in 
the hands of such legal representatives, and 
the entire family property is, therefore, not 
liable to attachment and sale under the 
section 158 LC 490=1935 O.W.N. 1113. 
S 53 was not intended in any way to alter the 
liability of the property under the Hindu 
Law ; the object of the section was to make 
It clear that the same remedy which might 
have been available by a separate suit is equ- 
ally applicable in the execution department 
and that although strictly speaking it cannot 
be said that the j'omt family property m the 
hands of a son of a deceased Hindu owner is 
property which has come into his hands as 
the legal representative of the deceased, it 
must be deemed to have so come into his 
hands within the meaning of Ss 51 and 52 of 
the Code. The word “property" used in S. S3 
does not mean any tangible property which is 
necessarily capable of being seized or pos- 
sessed physically but must include proprie- 
tary interest in such property Nor does the 
expression "in the hands of a son" necessari- 
ly mean property which is exclusively m the 
hands of a son without any partner or co- 
parcener. ISO I.C. 411=1934 A L J. 483=1934 
A. 590 (F.B ) See also 157 I C. 945=1935 
O.W.N 1005=1935 0. 510 ;41LW 61=68 
M L.J. 104. S S3 provides that a question as 
to what property would be liable in execu- 
tion, is to be determined in execution pro- 
ceedings and not by a separate suit. 16 I.C. 
970=16 C L.J. 85. On tins section, see also 
23 A.L.J. 467 , 28 Bom L R. 1322 , 41 L.W 61 
=68 M L J. 104 . 14 P. 732=16 Pat L T 393= 
1935 P. 275 (F.B,), S, S3 was enacted to 
settle a question, on which there was a con- 
flict of judicial decisions, namely, whether 
coparcenery property surviving to Hindu 
sons after the father's death can be proceed- 
ed against in execution of a decree against 


the father. Section makes it clear that such 
property can be tollowed by the decree- 
holder in execution of his decree without 
obtaining a decite that the property is liable 
for the debts of the deceased 'The section is 
not intended to allow the representative of a 
judgment-debtor m a mortgage decree to 
I esist proceedings in the executing Couit on 
the plea that the decree itself ought not to 
have been passed 1934 L. 438=15 L. 772 
To make this section operative there should 
be a decree against the son as the legal repre- 
sentative of the deceased. 103 I C 338=1927 
A. 683 But see 1930 N 134, Decree against 
Hindu father— Attachment of joint family 
property— Insolvency and death of fathei>- 
Application for execution against sons— If 
affected by insolvency of father See 38 
BomLR. 977 Decree against member of 
joint Hindu family— Execution against 
shares of other members except sons— Rights 
of creditor- Other members— If legal re- 
presentatives. See (1937) 1 M.L.J 224. 

Illustrauve cases— (jiandson’s liability 
as "other descendant" 1932 B 522=34^ 
BomLR 1005. See also 144 I C. 397= 
1933 0 309 It is only the son or lineal des- 
cendant of a deceased Hindu that comes 
within the scope of S. 53 45 A 455, (42 
B 504, R ) ; 24 I C 280=1914 M W.N. 354. 
A son IS liable for the decree debts of his 
father to the extent of the ancestral pio- 
perties unless the debt was for an ille- 
gal or immoral purpose. This is so even if 
the son was a party to the decree against 
the father. 20 A L.J. 969=1923 A 124,15. 
L. 772=19 1 C. 2S2, 9 1 C 631. The whole 
of the ancestral property and not merely 
that part of it in the hands of a Mitakshara 
son is liable for satisfaction of the judg- 
ment-debt. 16 I.C. 970=16 C.LJ. 85; 32 
BomLR. 919. A Hindu son can, under 
S. 47, have the question whether the debt had 
been contracted for immoral purposes, tried. 
33 C 676 See also 20 M. 385 , 3 Pat L T. 43= 
1923 P. 142 Ancestral property of a deceased' 
judgment-debtor is not an asset in the hands 
of his heirs. 11 I.C 376=80 P.WR. 1911. 
IValan property owned by a waiandar is 
not after his death liable for his debts in the 
hands of his heirs under S 53. A money 
decree obtained against a walandar during 
his lifetime cannot be executed against 
the watan property in the hands of 
his son 58 B 218=151 1. C 1S1=36- 
Bom.LR. 169=1934 B. 116. A gratuity 
ranted to the heirs of a deceased employee 
y a railway administration is not assets in 
the hands of his heirs _ 26 O.C. 53=1923 0. 
21._ Where a suit is instituted against the 
heirs of a deceased member of a joint Hindu 
family, for loan advanced to the latter, the 
actual existence of assets of the deceased 
need not be proved for passing of decree 
against the heirs. Decree can be passed 
against them to the extent of the assets of 
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shall be deemed to be property of the deceased which has come to the hands of 
the son or other descendant as his legal representative. 

54. [S 265] Where the decree is lor the partition of an undivided estate 
assessed to the payment of revenue to the [ Crown ]l, 
Partition of estate or qj. £qj, separate possession of a share of such an 
separation of share. partition of the estate oi the separation 

of the share shall be made by the Collector or any gazetted subordinate of the 
Collector deputed by him in this behalf, in accordance with the law (if any) 
for the time being in force relating to the partition, oi the sepaiate possession 
of shares, of such estates. 


Arrest and detention. 

65. [S. 336.] (1) A judgment-debtor may be arrested in execution of a 
. , . . . , decree at any hour and on any day, and shall, as soon 

Arrest and deten ion. practicable, be brought before the Court, and his 

detention may be in the civil prison of the district in which the Court ordering 
the detention is situate, or, where such civil prison does not afford suitable ac- 
commodation, in any other place which the 2 [Provincial] Government may 
appoint for the detention of persons ordered by the Courts-of such district tO' 
be detained : 


Leg. Ref. 

^ Substituted by Govt of India, Adap. of 
Indian Laws Order, 1937 

®For the word “Locar’ the word “Provin- 
ciar' has been substituted by Government of 
India, Adap of Ind. Laws Order, 1937. 

Notes. 

the deceased that may be found m their 
possession If no assets can be found, it is 
clear that nothing can be realised from them, 
but that IS no ground foi dismissing the suit 
1471 C 138=1933 ? 605. Fee a/so 1934 R 196 

Sec 54 ScopF of Section— In case the 
Collector contravenes the direction in the 
decree or acts uli*a vires, his action is sub- 
ject to the control and correction of the 
Court 19 B 435, 28 B 238 The primarj 
object of the section is to prevent the annul- 
ment of joint responsibility for the payment 
of land revenue 16 C. at p 205 and 24 
C. at p 734 (F.B ). Section only applies to 
case of estates assessed to revenue in lump 
and not to those assessed at acre rates 95 1 
C. 39 (1)=1926 R 80, Nor to partition of a 
particular moiua m undivided estate 1931 
C 104=34 C.W.N 895 Section does not 
apply to a suit for partition of a revenue 
paj mg estate when no separate allotment of 
revenue is asked for. [24 C 725 (F B.), Foil j 
13 P 637=150 I.C 608=1934 P. 365 See also 
146 1 C 201=1933 Pesh 101. Where a Civil 
Court has passed a decree for partition of 
a revenue paying estate, a subsequent parti- 
tion obtained from the Collector does not 
supersede the Civil Court decrees 13 P. 637 
=150 I C. 608=1934 P 365 Section applies 
only to a case where decree comprehends the 
partition of the whole of the estate paying 
revenue to Government. It does not apply 
where decree is for separate possession of a 
share of a portion of an undivided estate 64 
M L J 63=56 M 443. Per Venkatasubba Rao, 
J —What S. 54 refers to is the partition of the 
estate assessed to the payment of revenue 
and not the partition of the estate as well as 
the revenue. 56 M 443=141 I.C. 181=1933 
I-S2 


M. 259=64 M.L.J 63. For meaning of the 
words “for the separate possession of such 
an estate " see 34 C.W.N. 892=1931 C. 93= 
58 C 122 ; 64 MLJ. 63=56 M 443 

Powers or the Collector —A Collector 
cannot refuse to carry out a partition 14 
B 450. A Civil Court cannot appoint a 
Commissioner to make a paitition under this 
secDon. 23 C. 679. Collector's duty is not 
confined to mere division of the lands but 
includes the delivery of the shares to the 
respective allottees. 11 B. 662. Also 103 I. 
C. 231=1927 N. 300 (along with the crops 
attached to the land). He no doubt acts 
ministerially, but when a certain discretion 
IS allowed to him, and so long as he keeps 
within bounds the Civil Court has no light to 
interfere 12 B 376 Fee a/ro IS B 527, 19 
B.435, 28 B 238 The Collector can do 
nothing which contravenes the command of 
the Court 14 B 450,28 B 238. See also 
1935 S. 192. 

Powers or Civil Court.— A Civil Court 
has no power to interfere with the Collec- 
tor's proceedings under S. 54 42 B. 689=20 
Bom L R. 411 A Civil Court is not compe- 
tent to make a division of revenue-paying 
land even with the consent of the parties. 
30 1 C. 209. 

Final Order— Meaning or.~35 M. 26=12 
I C. 775 The decree of a Court is final and 
a final decree in a partition suit cannot be 
re-opened unless by way of review 4 P. 
L T 29=45 I C 895 See also 38 1 C 593. 
Partition of a revenue-paying estate— If 
allowable. 2 PJLJ. 221=39 I C. 173. 

Estate.— A ryotwari holding is notan 
estate. 7 M. 382 (I'B.). But ^ee 16 B. 
528 The word 'estate' is used in its ordi- 
nary sense 10 C 400. Section only 
applies to cases where revenue is assessed 
mlump and not at acre rates. 5 R. 206. 

Sec. 55* Arrested in execution or a. 
Decree— Provision of the sec is mandatory. 
154 1 C. 782=1928 C. 62. As to what is meant 
by the word 'arrest,' jei* 11 C 451 (458) In 
the execution of a decree payable by instal- 
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. tiiat. for the purpose of making an arrest under this 
section ro shall be entered after sunset and before sunrise; 

r-'rov Jed, secondly, thatno outer door of a dwelling-house shall be broken 
open uiilo'i'’ arch dwelling-house is in the occupancy of the judgment-debtor and 
he refbbos or m any way prevents access thereto, but when the officer authorized 
to make the arrest has duly gained access to any dwelling-house, he may break 
open the door of any room in which he has reason to believe the judgment- 
debtor is to be found 

Piovided, thirdly, that, if the room is in the actual occupancy of a woman 
who is not the judgment-debtor and who according to the customs of the 
country does not appear in public, the officer authorized to make the arrest shall 
give notice to her that she is at liberty to withdraw, and, after allowing a rea- 
sonable time for her to withdraw, and giving her reasonable facility for with- 
drawing, may enter the room for the purpose of making the arrest : 

Provided, fourthly, that, where the decree in execution of which a judg- 
ment-debtor is arrested, is a decree for the payment of money and the judgment 
debtor pays the amount of the decree and the costs of the arrest to the officer 
arresting him, such officer shall at once release him. 

(2) The i[ Provincial] Government may, by notification in the 2 [Official 
Gazette], declare that any person or class of persons whose arrest might be 
attended with danger or inconvenience to the public shall not be liable to arrest 
in execution of a deciee otherwise than in accoi dance with such procedure as 
may be prescribed by the i[Provincial] Government in this behalf. 

(3) Where a judgment-debtor is arrested in execution of a deciee for 
the payment of money and brought before the Court, the Court shall inform him 
that he may apply tp be declared an insolvent, and that he [may] 3 be discharged 
if he has not committed any act of bad faith regarding the subject of the appli- 
cation and if he complies with the provisions of the law of insolvency for the 
time being in foi ce. 


Leg. Ref. 

^ Foi the word 'local' the word 'Provincial' 
has been substituted, by Government of 
India Adap. of Ind Laws Ordei, 1937 

^ Word ‘local’ omitted by ibid. 

® Substituted for word 'will' by Act III of 
1921. 

Notes. 

ments the judgment-debtor cannot be arrest- 
ed for default m the payment of each instal- 
ment. 7 B 106. An undicharged insolvent 
can be arrested for a debt not included in 
the schedule, and for which a decree has 
been subsequently obtained. 16 C.85 A 
warrant of arrest may be issued even when 
a writ of attachment has already issued. 7 
B. 301 An arrest on a Sunday is legal 4 
MHCR. 12. 

“As SOON AS practicable”— 30 M 179. 
When a warrant orders a debtor to be 
imprisoned in a particular civil jail, his 
confinement in another jail would be unlaw- 
ful. 11 C 527. An arrest is illegal if officer 
has not warrant with h'm at time of arrest. 
5 A 318 See also 27 A. 258. An irregular 
endorsement on the warrant does not invali- 
date the arrest. 6 A 385 See also 7 A. 
507. 

Entry INTO Plaintiff’s House to arrest 
ais Brother— Trespass— D am ages.— D e- 
fendant had a decree against plaintiff’s bro- 
ther and the latter though residing outside 
usually came and lived with his brother. In 
execution of the decree, defendant entered 
the baithak of plaintiff's house with the 


bailiff and «oib sheriff believing that the 
judgment-debtor was tliere as usual, with 
the object of effecting his arrest The judg- 
ment debtor was not there and on the 
plaintiff’s remonstrating, the defendant 
apologised. Subsequently the ptaintiff sued 
for damages. Held, that’ the bailiff and naib 
sheriff acted lawfully in entering the house 
bom fide for arresting the judgment debtor, 
that the defendant accompanied them to 
point out the person to be arrested, that no 
trespass was committed and that plaintiff 
was not entitled to any damages. 146 I.C. 
543:^19331.723. 

Proviso 3.— It is not necessary that a 
special order of the Court should be made, 
empowering an officer authorized to arrest 
a purda lady, to enter the zeuana house in 
which she resides 7 C 19. 

Proviso 4.— This proviso applies only 
when the arrest is made in execution of a 
"decree for the payment of money”. 24 C. 
766. A decree for the enforcement of a 
mortgage or charge will not be such a decree. 
vS’ee24C.766,21 M. 364; 19 A. 174, 29 M 
65 

Sec. 55 (3) and (4).— The provisions 
apply only to judgment-debtors who are 
under arrest and not already committed to 
jail. 8 M. 503 S 55 (3) does not entitle lhe 
debtor to be adjuged insolvent on an applica- 
tion except in conformity with the provisions 
of the Insolvency Law 21 I.C 293=25 M. 
L.J. 545 The provisions apply to small 
cause debtors. 2 M. 9. But see also 22 B. 
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(4) Where a judgment' debtor expresses his intention to apply to be 
-declared an insolvent and furnishes security, to the satisfaction of the Court, 
that he will within one month so apply, and that he will appear, when called 
upon, in any proceeding upon the application or upon the decree in execution of 
which he was arrested, the Court [mayji release him from arrest, and, if he fails 
so to apply and to appear, the Court may either direct the secuiity to be realized 
or commit him to the civil prison m execution of the decree. 


Leg, Ref. 

^ Substituted for word "will” by Act III 
of 1921. 

Notes.) 

731. When application of judgment-debtor 
to be declared an insolvent has been dis- 
missed and he is re-arrested in execution, he 
cannot claim the benefit of S. SS (3) and (4) 
so long a« the previous dismissal is not set 
aside 9 I.C. 121 Where insolvency petition 
is filed one day too late, delay cannot be 
excused, and surety becomes liable. 1926 
M 286=86 1 C. 301 When judgment-debtor 
furnishes security under S. 55 (4) the 
security should be directed to continue until 
final order is made. 46 B 702=1922 B 340 
Mere filing of insolvency petition by debtor 
or dismissal of an execution petition does 
not absolve the surety 34 I C 4Q7=(1916) 
2 M W N. 273 (14 C 7S7, Dist ) See also 
22 1 C. 953 ; S P L.J. 417=57 I.C. 303 The 
liability of surety is now clearly laid down 
in S. 145. Surety is liable to a transferee 
decree-holder. 26 M 258 Surety is not 
liable when judgment-debtor dies 29 A 
466; 41 C. SO See also 1924 B 428 (Judg- 
ment-debtor not applying within lime, dying 
subsequently— Liability of surety) Appli- 
cation to set aside ordt r of arrest abates on 
death of the person against whom the order 
IS made. 22 I.C 953 Covenants in surety 
bond as to what i« to happen m case the 
application to be declared an insolvent 
is refused, do not come within the purview 
of the section 16 A. 37. See also 23 A L J. 59 

Sec 55 (4).— A. bond executed by a 
surety under .S. 55 (4) cannot be made to 
contain conditions not covered by the sec- 
tion 30SL.R. 177=1936 5 244. An order 
made under S 55 (4) rejecting an applica- 
tion for forfeiture of security bond is 
appealable and therefore no revision lies. 34 
IC 247. (15 A 183. Dist.) Liability of a 
surety when arises— Interpretation of sec- 
tion. 101I.C.525=52MLJ 523. Delay by 
one day— If excusable 86 I C 304=1926 M. 
286. See also 1926 M. 689=50 M L J. 477= 
95 I C 444. Surety undertaking to produce 
judgment-debtor until discharge from insol- 
vency^— Debtor obtaining protection order 
does not absolve surety of his duty to do so. 
97 r C. 413=1926 M. 958 (2) See also 145 
I.C 531=1933 M 360. Surety for producing 
judgment-debtor on a particular date, which 
turns out to be a holiday— Subsequent pro- 
duction though after some delay is sub- 
stantial coraphance with the bond 1928 M 
W.N. 871. Where a surety for the appear- 
ance of the judgment-debtor who was arrest- 
ed m execution of a decree, produces the 
judgment-debtor in Court and requests to be 
absolved from further liability .under the 


surety bond, the Court should not refuse to 
grant the prajer. It is open to the decree- 
holder to apply to the Court for the arrest 
of the judgment-debtor until he furnishes a 
fresh security 151 I.C 154=1934 L 962 (1). 
When a surety gives security in the course 
of execution proceedings for the appearance 
of a judgment-debtor and for sati iaclion of 
the decree against him m the event of his 
failure to produce him when required, the 
security bond in the absence of any indica- 
tion to the contrary does not enure after the 
dismissal of the application for execution in 
default. The surety would naturally consider 
himself absolved from his liability on the 
dismissal of the application in the proceed- 
ings relating to which his bond was taken 
The Court has no justification for summon- 
ing the surety at the stage of restoration ap- 
plication and the mere fact that the surety 
failed to raise the point as regards the validity 
of the bond atthe time cannot estop him from 
raising it later 148 1 C 570=1934 L. 92 See 
also 55 A 548=144 I C 731=1933 A 382, 14 
R 190=162 I C 251=1936 R. 168 (Surety 
bond— Breach -Condition that judgment- 
debtor would appear on all days fixed for 
hearing of his insolvency petition— Petition 
adjourned for mention as to arrangement 
between him and his creditors—Failure of 
judgment-debtor to appear on adjourned 
date— Liability of surely enforceable) 
Where judgment-debtor fails to apply for 
insolvency within a month of his release, the 
option to commit him to prison or to realise 
the security lies with Couit and not with 
decree-holcfer 1927 A 377=100 I C 626, 
Court cannot proceed both against judg- 
ment-debtor and his surety 117 LC 910= 
1929 L. 479 If the Court at the request of 
the decree-holder commits the judgment- 
debtor to the civil prison the surety is dis- 
charged automatically. The judgment- 
debtor once having been 'committed to prison, 
the Court cannot concurrently proceed 
against the surety 141 I.C. 239=29 NL.R. 
83=1933 N. 38 In enforcing a bond executed 
by a surety under S. 55 (4), the Court has no 
power to reduce the amount for which the 
bond is executed. The security in such a 
case is not forfeited by way of penalty It is 
part of the .fruits of the decree obtained by 
the decree-holder, and the Court is not 
entitled to deprive the decree-holder of the 
fruits of his decree 30 S.L R. 177=1936 S. 
244 Liability of surety— Previous execution 
proceedings against judgment-debtor con- 
signed to record- Eflfect of See 1935 L 918. 
See also 123 LC 113=1930 L 647 
Sec 55 (4).— The application referred to 
in this clause need not necessarily be an 
application containing all the particulars 
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66, [S. 246-A]. Notwithstanding anything in 
Prohibitiu'. oj jirrcsi o/ the Court shall not order the arrest or 

cS‘™„vcr:'r''tM money detention in the civil prison of a woman in execution 
of a decree for the payment of money. 

67. [ 3 338.] The [Provincial] i Government may fix scales, graduated ac* 
cording to rank, race and nationality, of monthly allo- 
wances payable for the subsistenceof judgment-debtor. 

68. [ S. 342.] ( 1 ) Every pei son detained in the 
Detention and release. civil prison in execution of a decree shall be sO' 
detained,— 


Subsiitenre allowance 


Leg. Kef. 

^ Substituted for ‘local’ by Government of 
India Act, Adap. of Indian Laws Order. 1937. 

Notes. 

required by the Provincial Insolvency Act 
134 I.C 718=1931 B. 444 =33 BomLR 820. 
The judgment creditor's remedies aiealter- 
natu e and not concurrent. {}hd ) See also 

1933 N 38. Dismissal of execution appli- 
cation for default does not discharge the 
surety 138 1 C. 198=1932 L 492. An order 
under this clause against the surety after 
notice to him is appealable. 13S I C 812=1932 
B 77=33 Bom.L R 1593 A surety bond under 
this clause need only be stamped with a 
Court-fee of eight annas under Art 6, Sch 
II, Court-Fees Act 141 I.C. 301=1933 L 89 
(SB). See also 143 1 C 12=34 P L.R. 480= 

1934 L 228. Undertaking by the surety that 
the judgment-debtor "would continue the in- 
solvency proceedings" extends up to adjudi- 
caton only 1933 N. 40^144 I.C 615=29 N. 
LR.28, See also 144 I.C. 731=1956 A 382, 
165 1 C 864=41 r..W. 647=1936 M 963=71 
M.LJ 646; 156 IC 113=1935 M 543 
(Failure of judgment-debtor to apply in 
insolvency— Liability of surety.) See aUo 

1935 L 918. 

Appeal— Revision— An order passed on 
an application by the surety for cancellation 
of the surety bond is not a decree within 
the meaning of the Code, and is not appeal- 
able by the decree-holder. His remedy is 
only by way of revision. (1928 A. 527 and 43 
M.32S,R.) 144 1 C. 731=1933 A. 382 

Sec 56 —A money decree docs not neces- 
sarily carry with it a right to execute it by 
arrest of the judgment debtor, e g , minor or 
a female, or a legal representative 18 N.L. 
R. 145=1922 N. 98. 

Sec. 58.— Section does not apply to the 
case of a person imprisoned for contempt 4 
C. 655. The Couit has no power to fix 
shorter terms of detention than those pre- 
scribed 13 M 141. Imprisonment on 
arrest before judgment becomes, after 
decree, imprisonment in execution of a 
decree, and the imprisonment suffered must 
be taken into consideration in calculating the 
period provided by this section 7 B 431. In 
execution of a decree payable by instalments 
the debtor cannot be detained separately for 
default in the payment of each instalment. 7 
B. 106 The language of sub-S (2) indi- 
cates that immunity from re-arrest arises 
only when there has been release after 
■“detention in the civil prison". 5^e8M.21. 


See also 23 C. 128. When a warrant of 
committal to jail has been made out the dis- 
charge of the debtor whilst in confinement m 
the Court-house for non-payment of subsist- 
ence allowance must be legarded as dis- 
charge from jail 9B 151. Butjec8M.21; 
1929 L 361=118 1 C. 531. (lode contemplates 
as immaterial the circumstances under which 
the debtor obtains his lelease. 20 C. 87& 
See^ also 12 C. 652. Code does not forbid re- 
taking of a person who has been leleased 
under S. 13 of the Indian Insolvency Act. 26- 
B. 652 at 659. A debtor who has been dis- 
charged for non payment of subsistence 
money cannot be _re-ariested, 4 M H CR 
76 Cost of clothing, etc., required under 
.S. 33, Prisons Act, is not subsistence 
allowance under S 58. 17 1 C. 911. When 
a debtor who has been committed lo a parti- 
cular jail is detained m another jail, be is 
entitled to his release 11 C. 527, While 
calculating the period of imprisonment under 
a new warrant, the time of imprisonment 
suffered by him under the former warrant 
should be deducted. 17 I C. 911 A payment 
IS not made to the officer until the officer 
actually receives the money. 22 I.C 25. 

Joint decree —The only effect of a release 
under S 58, is to protect from re-arrest the 
judgment-debtor who has been released 
from prison The incarceration of ore 
judgment-debtor out of eight judgment- 
debtors m execution of a joint decree for 
arrears of rent and his release before the ex- 
piry of 6 months cannot discharge his debt , 
nor can it clear the liabilities of the other 
seven Crops raised by all the judgment- 
debtors are consequently attachable in exe- 
cution of the decree notwithstanding the 
imprisonment and release of one of the 
judgment debtors 1937 R D 13. 

'Dei ention’— Meaning of— If includes 

DETENTION IN CoURT-HOUSE.— Words ‘sUCh 

detention' in proviso (1) and ‘detention’ 
under this section’ in proviso (2),_S. 58, refer 
to and mean ‘detention in civil prison' Civil 
prison means civil jail and not Court-house 
Detention therefore in the Court-house 
cannot be said to be detention in a civil 
prison. A judgment-debtor was committed 
to the civil prison in execution of a decree 
but was released during the pendency of the 
appeal by him against the decree Decree- 
holder withdrew the balance of the subsist- 
ence allowance deposited by him on release 
of the judgment-debtor. On dismissal of 
his appeal he was detained by the appellate 
Court for the whole day but was released as 
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(0) where the decree is for the payment of a sum of money exceeding 
fifty rupees, for a period of six months, and 

(6) in any other case, for a period of six weeks: 

Provided that he shall be released from such detention before the 
^piralion of the said period of six months or six weeks, as the case may be — 

(1) on the amount mentioned m the warrant for his detention being 
paid to the officer in charge of the civil prison, or 

(ii) on the decree against him being otherwise fully satisfied, or 

(iti) on the request of the person on whose application he has been so 
detained, or 

(iv) on the omission by the person, on whose application he has been so 
detained, to pay subsistence allowance: 

[S. 341.] Provided also, that he shall not be released from such detention 
under clause (ii) or clause (Hi), without the order of the Court. 

(2) A judgment-debtor released from detention under this section shall 
not merely by reason of his release be discharged from his debt, but he shall not 
be liable to be re-arrested under the decree in execution of which he was detain- 
ed in the civil prison. 

59. [S.6S3.] (1) At any time after a warrant 
Release on ground of ill- for the arrest of a judgment-debtor has been issued 
ness the Court may cancel it on the ground of his serious 

illness. 

(2) Where a judgment-debtor has been ai rested, the Court may release 
him if, in its opinion, he is not in a fit stale of health to be detained m the civil 
prison. 

(3) Where a judgment-debtor has been committed to the civil prison, he 
may be released therefrom— 

(a) by the [Provincial]! Government, on the ground of the existence of 
any infectious or contagious disease, or 

(b) by the Committing Court, or any Court to which that Court is 
subordinate on the ground of his suffering from any serious illness, 

(4) A judgment-debtor released under this section may be re-arrested, 
but the period of his detention m the civil prison shall not m the aggregate 
exceed that prescribed by section 58. 

Attachment. 

60. [S. 266 ] (1) The following property is liable to attachment and sale 


Leg. Ref. 

^ Substituted for word local’ by Govt of 
India Act, Adap. of Indian Laws Order, 1937. 

Notes. 

no subsistence allowance was deposited by the 
decree-holder. He was ordered to appear 
before the lower Court on a fixed date and 
on appearance it was contended by the judg- 
ment-debtor that he could not be re-arrest- 
ed in view of proviso (2), S 58 Held, that 
as at the time of the decree-holder's omis- 
sion to pay the subsistence allowance the 
judgment-debtor was not detained m the 
civil prison but in the Court-house, S 58 did 
not apply The judgment-debtor was not 
therefore exempt from being committed to 
the civil prison to undergo the remaining 
term of imprisonment. 1937L 25S 
Sec. 59 —The provisions of S 59 are self- 
contained and are not controlled by the pro 
visions of S. 55 (3) and (4) and are based on 
purely humanitarian grounds If a judg- 
anent-debtor is suffering from seriom illness 


the Courts of justice would be well advised in 
ordering liis release so as to escape the moral 
responsibility if anything happens to him m 
the event of his being sent to jail. 152 I.C. 
427=36 P L R 72=1934 L. 807 (2) The 
adoption of either or both courses specified 
m Cls (1) and (2) of S 59 lies entirely within 
the discretion of the Court Asthma and in 
digestion do not constitute serious illness. 
And where a Court refused to cancel the 
warrant of arrest, the appellate Court will 
not interfere unless the discretion is wrongly 
exercised. 145 I C. 709=34 P.L.R. 856=1933 
L. 307 

Sec 60 Construction of Section— The 
provisions of S 60, which restrict the right 
of the decree holder to realise the decretal 
amount from the property of the debtor 
should be strictly construed 39 1 C .175 

Scope of Section -Exemption under S. 60 
can only be claimed by the judgment-debtor. 
If for some reason or the other, the judg- 
ment-debtor chooses to waive that privilege, 
his son cannot complain of his action. 145 I. 
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in execution of a decree, namely, lands, houses, oi 
other buildings, goods, money, bank-notes, cheques, 
bills of exchange, bundles, promissory notes, Govern- 
ment securities, bonds or other securities for 
money, dcbis, shares in a corporation and save as heieinafter mentioned, all 
other saleable pi operty, movable or immovable, belonging to the judgment- 


Propei-ty liri’j 'a lo aMacii- 
jnent a'ld sa^ i.i execution 
o£ decree 


Notes. 

C 169=1933 L 2S1 ; 102 I.C 616=1927 P. 
2M ; 52 A 1027 S. 60 is a prohibition against 
forcible attachment or sale. There is 
nothing in this enactment to prevent an 
agriculturist voluntarily selling or otherwise 
alienating his house Where an agriculturist 
voluntarily agrees to mortgage his house, 
S 60 does not apply. 1935 L. 164. See 
also 1935 L 942. Section does not apply 
to sales where there is no attachment, 
as in mortgage decrees. 23 ALJ. 841 
=89 I.C 364. See also 47 A. 900, 1929 

R. 275 (1) A deciee holder can attach 
all the properties of the ]udgnient- debtor as 

S. 60 does not limit the extent of properties 
to be attached He can also attach properly 
for mesne profits even before they are asses- 
sed 16 I.C 708 The articles given in section 
as liable to attachment are given only by way 
of illustration. Per Muketjt, in 26 A.L. 
J. 253=108 1 C. 229=1928 A. 193. Damages 
resulting from wrong attachment may be 
recovered from the decree holder though he 
acts in good faith. 8NLJ. 170=1925 N. 
390 Provisions whether applicable to 
attachment under Co-operative Societies 
Act, 23 NLK. 66. Objection under this 
section not taken by party— Court must give 
effect if it otherwise becomes cognizance of 
the exemption 1930 A 727. But 1930 L. 
106 It is a matter of doubt whether a Court 
has power to grant any form of equitable 
execution over pi operty which is not liable 
to attachment under S 60. 1935 S. 21=154 1. 
C. 580 

Exemption from Attachment— Mode of 
RAISING Plea.— Wheie a judgment-debtor is 
aware of the proclamation of sale and his 
property has been attached but does not make 
any objection prior to the sale, he cannot, 
after the sale, be allowed to raise an objec- 
tion under S 60 that the properly proclaimed 
to be sold IS not liable to attachment and sale 
under that section An objection or appli- 
cation by a judgment-debtor that his pro- 
perty is not liable to attachment and sale 
under S. 60 is an objection under S. 47 and is 
governed by Art. If 6, Limitation Act. 30 N, 
L R. 135=148 1 C. 200=1934 N 82. See also 
58 B 564=36 Bora L R. 681=1934 B. 348. A 
mere right to give a lease is not property 
which can be transferred So it is not at- 
ta^able under S. 60 161 I.C. 628=1936 Pesh 
90. 

"Debt."— I t is not necessary that the exact 
amount due should he ascertained prior lo 
attachment 16 A. 286 See also 16 1 C 708 
So also the interest of an heir in the hands 
of the administrator holding as trustee 
though such interest is not determined and 
allowed to him 1 17 I.C. 76=1929 L 600 , 33 
CW.N 282=1929 C. 352. (Accrued debt can 


be attached— Not one where the debt and its 
payment rest in the future 1925 C 561=78 
I C 881 ) The word ‘debts' in S 60, includes 
share of debts. A debt due to the judgment- 
debtor and other persons jointly can, there- 
fore, be attached and sold in execution. 4'l 
C.WN 410=1937 C 199 Purchase-money 
due to a judgment-debtor on cei tain contin- 
gencies IS no 'debt'. 133 1 C 248=33 Bom L. 
R 396=1931 B. 288 On this point , see 86 1, 
C 626=5 PatL.T. 504. Prospective rent 
cannot be attached. 3 K. 235=89 1 (3.791 
Nor rent in respect of a period still in exist- 
ence 26 A L.J 253=108 I C 229=1928 A. 
193. A decree for money if debt, 6M 418. 
Money not immediately payable, if debt 56 
IC. 9^8 Contingent tnieretiiii attachable. 
See 1936 C. 802 , 163 I C - 06=30 S L R 50= 
1926 S 65 A decree of a Revenue Court is 
a debt 21 A. 406 ; 21 M 293 Money deposit- 
ed with a Railway Company by one of its 
servants as guarantee for due performance 
of his duties can be attached. 9 M 203 See 
also 11^ 116=142 1 C 360=1933 R. 23 (R 
B ). A monthly allowance given in payment 
of an antecedent debt and ac knowicdged by 
the debtor as such, is attachable in executior* 
as debt. 9 C W N. 703. Insolvent furnishing 
security for costs of Privy Council appeal— 
Same can be attached subject to result of 
appeal 8 P 478 , 1930 A. 225 (F.B ) Money 
payable under a life insurance can be attach- 
ed for the debts of the heirs of the deceased. 
1928 C. 518 Unpaid balance of mortgage- 
money payable to third person is "debt" due 
to mortgagor 17 L 270, 1935 L. 141 Money 
left by a judgment-debtor with a vendee to 
whom he had sold some immovable property 
for payment to his cicditors but winch was 
not so paid wUhin a reasonable time, can be 
looked upon as a debt due to the judgment- 
debtor and attached and sold in execution of 
a decree against him, even though no time- 
limit had been fixed for its payment to the 
creditors 39 P L R 201 Arrears of main- 
tenance payable under an order of a CnminaP 
Court under S 488 of the Cr. P Code, arc 
neither a "debt" nor "saleable pi operty"' 
within the meaning of S 60, and are not 
therefore liable to attachment. 62 C 404= 
39C.WN 281=1935 C. 578. 

Saleable Property —What is ‘ 28 M 84 , IS' 
MLJ 7,6CWN 796,7 B.LR. 186 (PC) 
and 30 M. 378. Decision of trial Court as to 
whether property is saleabh or not, cannot 
be questioned m execution 23A,LJ 841. 
“Saleable” mears saleable by auction at a 
compulsory sale under the order of the Court 
and not transferable by act of parlies. 19 C 
WN. 1182. A judgment-debtor retains his 
interest in properties after Court- sale but 
before confirmation and such interest can be 
attached. 34 L.W. 531=131 I C 14=193T 
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debtor, or over which or the profits of which, he has a disposing power 
which he may exercise for his own benefit, whether the same be held in the 
name of the judgment-debtor or by another person in trust for him or on his 
behalf : 

Provided that the following particulars shall not be liable to such attach- 
ment or sale, namely 

(o) the necessary wearing-appeal, cooking vessels, beds and bedding of 
the judgment-debtor, his wife and children, and such personal ornaments as, in 
accordance with religious usage, cannot be parted with by any woman ; 

(b) tools of artizans, and, where the judgment-debtor is an agriculturist, 
his implements of husbandry and such cattle and seed-grain as may, in ihe 


Notes. 

M. 511. A claim which may accrue under a 
pending award cannot be sold 7 B L.R 186 
(PC). All decrees, except money deciees, 
are both attachable and saleable. 16 B 522 
An occupter of stale lands possesses the right 
of cultivating them and of reaping and sell- 
ing the crops, which gives him a disposing 
power over the profits As the right of 
occupancy of state lands has value and as the 
Government expressly permits the right to 
be transferred, the occupier has a saleable 
interest in the property which can be attach- 
ed and brought to sale in execution of a 
decree against him. The fact that the 
Government may step in and deprive the 
transferee of the benefit of the purchase does 
not alter the position 167 I C 920=1937 R 
74=14 R 619 (See also 149 1 C. 815=1934 
R 263.) The share of a partner in a partner- 
ship business is saleable property. 20 C 693. 
Also his unascertained interest in partnership 
business 13 M 447 An interest in the in- 
come of 'mmovable property assigned by 
way of maintenance to a Hindu widow, can- 
not be attiched ISA 371 The equity of 
redemption of the mortgagor is saleable 
property. 21 B 226 Also the interest of a 
person m ancestral property governed by the 
Mitaksliar Law 5 A 430 Also property 
revertible to ihe donor after donee’s death. 
17 B 503 Whether interest of a Buimese 
Buddhist husband m property of marriage 
saleable 5 R. 478 Also an actionable 
claim 14 C. 241. The doors and win- 
dow-shutters of a pucca building cannot be 
separately attached and sold 11 C. 164 
Future melwaram rents of an inalienable 
shrotriem warn cannot be attached. 4 M L. 
J 13. Nor can a non-transferable lease 7 
L.R 33 (Rev). After a cheque for the 
payment of money is delivered to the payee, 
it cannqt be attached by giving notice to the 
payer 3 B 49 A debt due to a judgment- 
debtor under a promissory note standing 
in the name of a third person who holds it in 
trust for or on behalf of the judgment- 
debtor IS attachable under S 60 (1) 41 

LW 15=1935 M. 181=153 IC 944= 
68M.L.J 81(F.B). Where by custom the 
pala of an endowment was transferable 
among a limited class of heirs. Held, that 
thepalas were attachable in execution. 58 
CLJ 289=37 CWN. 978=1933 C 757. 
Where the Oodi'mi' share in the offeiings 
of the shnne was by custom allowed to be 


sold among the khadms themselves Held, 
that a light to such share was liable to 
attachment and sale in execution of a decree 
but that such a right should be sold only to 
zkhadm. IS L. 136=148 I C 246 (2) =56 
PLR 446=1934 L. 57 See also 58 A 459. 
Earnings derived from offerings made by 
pilgrims are not saleable. 19 C. 730 “He 
has a disposing power”— Meaning of. See 
26 M 222. Where a statute prohibits the 
voluntary alienation by a person of his pro- 
perty it cannot be attached and made the 
subject of a Court-sale 10 P. 582=1932 
I C. 868=1931 P. 364 Power of voluntary 
transfer is the measuie of liability to in- 
voluntary alienation, (Ibtd ) See also 58 
I A 215=61 MLJ 208=132 IC 727= 
1931 PC 160 (PC). The V hole or 
any portion of property dedicated to a trust 
cannot be attaclied, even although after the 
due performance of the tiust, a balance 
remains, which goes into the pockets of the 
trustee IS C. 329 (P.C ) also 1936 P. 
88 (Decree against real owner— Attach- 
ment of property in the hands of benatnidar 
—Validity) Monies vested undci the Rules 
of a Benefit Fund in Trustees and payable to 
the children ot a deceased employee over 
which the employee had no disposing power 
cmnot be attached for the employee’s debt. 
134 1 C. 558=33 Bom L R 720=1931 B 300. 
See also 1933 R. 23 (F B.) So also bona 
fide assignment by debtor for benefit of 
creditors 1 B H C.R 233 Letters m a 
Post Office addressed to judgment-debtors, 
are held in trust for them by the Postmaster. 
13 M, 242. When a decree expressly 
directs that property of the kind specified in 
this section is to be sold, the Court executing 
it cannot go behind its terms 8 B 185. 

Sec 60 (a) Proviso.— The words "and such 
personal ornaments, etc'' give effect to the 
decision in 9 B 106. Tne expression "cook- 
ing vessels" ought to receive a liberal inter- 
pretation. It does not mean only vessels in 
which food is actually cooked but includes 
vessels necessary for cooking operations. 54* 
A 399=136 1 C . 280=1932 A 344 

Sec 60(b) . Toors or Abtiz^ns— Musicians 
and washermen are not artisans. 5 L. W. 
596=38 I C 415. Sewing machine owned by 
a tailor is a tool of an artisan and therefore' 
exempt 65 I C. 416. A soap maker is an 
“artizan”. 54 A. 399 The word ‘artizan* 
implies a handicraftsman, i e , one who makes 
certain things as part of his trade or calling. 
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opinion of tnt- Court, be necessary to enable him to earn his livelihood as such, 
and such poruon cf agricultural produce or of any class of agricultural produce 
as may have been declared to be free from liability under the provisions of the 
next lollowmg section; 

(c) houses and other buildings (with the materials and the sites thereof 
and the land immediately appurtenant thereto and necessary for their (enjoy- 


Notes. 

The term does not include the instruments of 
ai professional man, like a surgeon or a doc- 
tor. 144 1 C. 848=34 P L R. 809=1933 L 936 
(1). An aiiisan is not merely a person who 
is engaged in mechanical employment but a 
person who works m the production of some 
commodity and whatever he uses for the pro- 
duction of the commodity may be considered 
as his tools. Hence the utensils used by a 
sweet-meat vendor for preparation of sweet- 
meats are tools even though he is employed 
by anothei to make them 158 1 C 623=1935 
ALJ 1U11=1935A.848 
Sec 60(c) : Scopf of Sub-Cl (c) —The term 
‘aaricultunsf does not include pet'-ons who 
are agnciiltunsts by virtue of a Government 
Niitiftcation. 106 I C 45. For the purpose 
of exemption from attachment under Provi- 
so (c), S. 60 (1), the occupation by an agri- 
culturist of a house belonging to him must be 
in good faith fnr the purpose of agriculture 
11 R. 372=145 I C 326=1933 R. 227 (FB.). 
See also 147 IC 676=35 P.L.R 185. An 
'agriculturist' includes a person who gains a 
substantial portion of his livelihood, not 
nece.ssanly the whole of it, by agriculture. 
In order to enable the judgment-debtor to 
claim the benefit of the exemption in S 60 
(1) (c), he must prove the circumstances 
.qualifying for exemption and his bona fides 
It IS not necessary for him to demonstrate 
that each square foot of the premises is le- 
■quired for liis agriculture He has to show 
that the property is occupied by him for pur- 
poses of agriculture, i c , to enable the owner 
or occupier to cultivate the land. 17NLJ. 
271 See also 1937 L 200 A person 
relied for his livelihood upon trade and con- 
tractor's work He bad no agricultural land 
except a pleasure garden appurtenant to his 
house nor was this garden used as a source 
.of livelihood Held, that neither the house 
nor the garden was exempt from attchment 
■under S. 60 163 I 0 621=1936 P. 151. The 
term "agriculturist’' in S. 60 (1) (c) refers to 
an occupation and a man n an agriculturist 
who engages in the cultivation of land, that 
is, who ploughs land, sows the crop and 
attends to it The cultivation of land by 
hired labourers by a person who has a differ- 
■ent occupation cannot constitute that person 
an agriculturist 153 I C 511=1935 ALJ, 
306=1935 A 292 S 60 (c) is intended to 
protect agriculturists who are the owners of 
the houses and in occupation thereof as such 
ovraers If an agriculturist _ mortgages his 
house with possession and is occupying a 
portion of it on rent from the usufructuary 
mortgagee, his occupation is merely as a 
■tenant and not as owner and such occupation 


is not protected by this clause 156 1 C. 7S9 
=1935 0 W.N. 793 The test applicable in 
deciding whether a person is an “agricultu- 
rist" within S. 60(c), is whether his mam 
source of income is derived from cultivation 
or not. The term "agriculturist" is used m 
the sense of a person who is an agriculturist 
by profession, that is, a person whose mam 
source of livelihood is cultivation. 157 1 C. 
986=1935 A.L.J 507=1935 A. 448 While 
there is no justification in the wording of S. 
60, for holding that for the purpose of that 
section the term 'agriculturist' excludes a 
large land owner or a person who does not 
depend solely or mainly on cultivation for 
his livelihood, there is no doubt that a peison 
who does not himself till land andeainhis 
living thereby wholly or partly i'! notan 
agriculturist within the meaning of the sec- 
tion 164 1 C 690=38 P L.R 333=1936 L. 
737 A man who has been cultivating for 
many yeais and who has his cattle tethered 
beneath his house and a granary at the back 
of It has all the insignia cf a cultivator. 
W'here he occupies the house sought to be 
attached, and uses it directly for agricultural 
purposes in housing his cattle, his imple 
ments and his seed, paddy and his labourers, 
he must be regarded as occupying the house 
as an agriculturist, and is entitled to exemp- 
tion from attachment The mere fact that 
the judgment-debtor owns ISO acres of land 
makes no difference when there is evidence 
to the effect that he cultivates only 25 acres, 
while the rest of the land is cultivated by his 
son who devotes all the profits to paying off 
his father's debts ; that does not render the 
judgment-debtor a zammdar or a rent receiv- 
ing landlord. 162 I C. 694=1936 R 215 
The judgment-debtor can waive the privilege 
provided by the section The judgment- 
debtor will be estopped from pleading 
protection under the section, if 

mortgages the house 6 P 254=102 

IC 616=1927 P. 233 ^ee also 52 A. 
1027=133 I.C. 478=1931 A 112, 1933 L 
251. S 60 IS only intended for the benefit of 
the indigent agriculturists and not when the 
judgment-debtor suffers no material incon- 
venience. 25 IC.117=1L W. 519 The 
word 'occupation' does not mean residence 
only 99 I C 376=1927 A. 214 5ecfl/jo 102 
IC 712 (2) Where agriculturist judg- 
ment debtor agreed under a compromise 
to have immovable property attached m 
execution, he cannot at the time of execution 
be protected by saying that the properly is 
non-transferable. 57 I C 249=24 C W N 575 
S. 60 (c) exempts all the houses and other 
buildings which form the premises occupied 
by an agriculturist even if a portion would 
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ment) belonging to an agriculturist and occupied by him; 

Notes. storing manure and fodder and with no 

enable the I udpment-debtor to earn hi3 live- structure over it 39 I.C. 37S. The house 


hhood as an agriculturists. (51 I.C 129; 130 
I.C. 81, Ref.) 141 I.C 824=29 N L.R. 106= 

1933 N. 80 Where two houses of an agri- 
culturist are attached and it is found that 
one is quite sufficient for occupation by him 
bo/iu fide for purposes of agriculture, ep, 
tying cattle and stacking fodder the release 
of that house alone is justified. 1934 L. 168. 
In the case of an agriculturist insolvent, 
according to the provisions of S. 60, the 
house of an agncuhurist does not vest in 
the Official Receivei and therefore he cannot 
sell it This IS so even with respect to a 
house wherein the agriculturist insolvent is 
residing not as an owner but as a lessee , for 
the word used in S 60 is "occupied” which 
seems to be a physical fact and not "pos- 
sessed”. 1933 L. 1010. The woids 
‘occupied by” in S 60 (1) (r), C P. (Tode, 
mean “lived m by” or “used for agri- 
cultural pm poses by” Therefore, if the 
agriculturist pioves either of those condi- 
tions, his case can come within Cl fv) of 
sub-S. (1) of S 60 (65 P R. 1909, Ap- 
proved.) 149 I.C. 428=35 P.L.R. 509= 

1934 L 680 Where a house has not been 
occupied by a person as an agriculturist and 
It is not denied that be has other residential 
premises, it is not e.xempt from attachment. 
35 P.L R 520=1934 L 614 (2) An objection 
under S 60 (c), on the ground that the house 
of the judgment-debtor could not be attach- 
ed and sold in execution, as he -was an agii- 
culturist, is one which ought to be taken 
befoie the sale, and could not be raised after 
the sale as a ground for settings aside 
S 60 (r) further relates to a house in the 
actual occupation of an agriculturist 58 B 
564=36 Bom L R 681=1934 B 348 

Who is Agricultlrist,— A judgment- 
debtor is not an agriculturist under S 60 (1) 
-(c) of the Code, w’here his only source of 
living IS not by cultivation 63 I.C 681 , 35 
I C 343=20 C W N. 834 Vcc also 87 I.C 
564 . 7 L L J. 95=88 I.C 543 ,20 C W N 874. 
A person does not cease to be an agriculturist 
merely because he transfers his land by lease 
or mortgage. 55 I.C 48l , 4 B 25. The pio- 
tection afforded by this clause was intended 
for agriculturist in the strictest sense, and 
for an agriculturist in that sole character 
12B 363;7B 530 Chief means, and not 
one means, determines profession. 92 I C 
416=1927 M 342 See also 105 I C 129, 132 
I.C 809=1931 A. 20 A zamindar is not 
■SLR 229 (Rev) =1927 A 601. But see 
also 162 I.C. 694=1936 R 215 

What is exempt from attachment —A 
house of an agriculturist is exempt from 
attachment and sale in execution of a decree 
39 A. 120 . 38 I.C 171 ; 40 I.C. 544 ; 35 A 307 
=11A.L.J 437=19 I.C. 125 House to be 
attached occupied by sons of deceased debtor 
as agriculturists— They need not prove that 
it was so occupied by their deceased father. 
116 1 C 20. See also 138 I C 685 (1)=1932 
A 508 The phiase “houses and other build- 
ings” does not include a \ acant site used for 
I-S3 


must be a building; if in ruins without doors 
or roof It is not a building. 99 I C. 376= 
1927 A. 214. But jce n/jn 105 I.C 129 The 
clause refers only to a house occupied by an 
agriculturist, and does not refer to his town 
residence. 7 Bom L.R 685 ; 45 I C. 546. 
But see 1926 I.. 230. S'cc also 49 M 227= 
92 I.C 328=50 MLJ 90 1929 L 181. 
Wieie a house has been used by the 
judgment-debtor for tethering his agricul- 
tural cattle, the mere Jact that he has an 
other residential house and two open sites 
where he might build a shed and tether his 
cattle IS no justificat'on for not exempting 
the house, when it has been used bom fide 
for purposes of agriculture 1930 L. 1034 : 5 
P R 1897 and II R. 372 (F.B.), Rel., 1935 L. 
894. A house in town occupied by a hanu 
who has ceased to do any shop keeping busi- 
ness, but who owns and cultivates two parcels 
of land, one about eight miles away and tht 
other about two miles away from his house, 
the bullocks used for cultivation being tied 
np in the house of labourers m the neigh- 
bourhood of the lands and not in the house 
occupied by him, cannot be held to be the 
house of an agriculturist, so as to be exempf 
from attachment under S 60 (1) (c) 158 1. 

C 59 (1)=1935 P 496 A decree for money 
was executed against the deceased debtor 
during his lifetime and his non-ancestral 
house was attached The judgment- debtor 
was not an agriculturist Subsequently his 
legal representative inherited it and occupied 
It as an agriculturist and claimed exemption 
from attachment Hc/d, that in deciding the 
question whether the house xs or is not 
exempt from sale under .S oO, it was not the 
profession of the legal representative but 
that of the deceased debtor against whom 
the decree was and against whom it was 
being executed, that should be taken into 
consideration 1936 L 895. As S. 60 foibids 
the sale of materials of a dwelling-house 
occupied by an agriculturist, a decree for the 
sale of such a house is bad even though it be 
a mortgage decree. 33 A. 136, 34 A 25; 41 
B 475 : 39 I.C 639=19 Bom L R 281. In the 
case of attachment of the vattle of an agri- 
culturist, the Court has to see whether the 
cattle are necessary to enable an agriculturist 
to earn his livelihood 56 1 C 69 , 61 1 C 777 
The right (for improvements) of a mulgeni 
tenant m South Kanara to compensatio’-' 
cannot be attached nor sold in execution. 48 
I.C 705=36 MLJ 92 
Burden of Proof —The party alleging that 
he is an agriculturist must piove it 1923 
B. 12; 100 1.C 104, 98 1 C 857=1927 L. 66 
(2) ; 161 1 C. 16=1936 L 532 Occupation bona 
fide for purposes of agriculture must also 
be proved. 12 L. 367=130 10 419=1931 L. 
1034 See also 13 ) I C 335=1932 0. 76 (fol- 
lowing 49 M 227). Where crops are grown 
on a tenancy by the heir of deceased tenant 
after his death, such crops cannot be said to 
be his crops and cannot be as such liable to 
attachment and sale m the hands of the lie - 
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( J) books of accounts ; 

(e) a meie right to sue for damages; 

(/) anv fight of personal service; , , 

(V) stipends and gratuities allowed to pensioners of the i[ Crown] or 
payable out of any service family pension fund notified in the i [OfEcial Gazette] 
by the i [Central Government or the Provincial Government] in this behalf, and 
political pensions ; 


Leg. Ref. 

1 In Cl ig) for word ‘Government’ the 
word 'Crown', for words 'Governor-General 
in Council’ the words 'Central Government 
or the Provincial Government’ and for 
words ‘Gazette of India’ the words ‘ Official 
Gazette’ have been substituted by the 
Government of India (Adaptation of Indian 
Laws) Order, 1937 

Notes 

under S. 60. C P. Code. 69 1 C. 520. 

Objection under section delated~If can 
BE ENTERTAINED — Objections under S.60, even 
if belated could be entertained, and where, 
therefore, objections under S 60 (1) (c) 
were raised two days prior to the sale, the 
Court ought not to dismiss them on that 
ground 38 P.L.R. 669 
Sec 60 (e) -^A right to sue for mesne pro- 
fits cannot be attached. 9 C 60S. Also the 
right to appeal 3 W.R. Mis. 16. The right to 
clam compensaiiotthtins a mere right to sue 
cannot be attached in execution 31N.L.R 235 
=1935 N 135. The right of a co-sharer to 
village profits does not accrue till the end of 
the agricultural year The rights are not 
ascertainable until the year has ended and 
consequently any attachment of the share of 
a co-sharer m village profits before the first 
day of the agricultuial year next following 
that to which the village profits refer, is an 
attachment of a mere right to sue and of 
no effect. 1936 N. 218 

Sec. 60 (f) —A "virthi" is a right of per- 
sonal service. 23 B.131. See also 12 B, 366 and 
10 B. 395 But see contra 29 Bom.L.R. 102= 
100 1 C 1008=1927 B 143 (virthi could be 
sold). The light to officiate at funeral cere- 
monies cannot be attached 16 W.R 171 
Also the right of a shebait of Hindu idol 5 
Blr.R 617; also the right of managing a 
temple. Right of a Gangaputra to receive 
offerings cannot be attached but his right to 
occupy specific portions of the river can 1929 
0. W ; 4 A 81. An mam of land granted to 
do swasthiwachakam service is always 
burdened with service and is not liable to at- 
tachment and sale in execution. 42 M L J 
477=45 M. 620. The rights of personal 
service within the meanmg of proviso (f) 
to S. 60, cannot be either heritable or 
partible or transferable 160 I. C 355= 
17 PatX T. 77=1936 P. 10. The birt of a 
Mahabrahman is a riglit to personal service 
and cannot be sold in execution of a money 
decree. 41 A. 656 Offenner*) made at the 
temple by the worshippers being the personal 
property of the priest are not liable to he 
attached. 421.(7 390. A future perquisite 
on account of offering or bhog to the deity 
will be an uncertain and indefinite income 
which cannot be attached. 55 I.C 175=1 


Pat.L.T.75; 29 C 70, 1 CWN 493; IM 
235 , 23 M 274; 44 A 81, If it is once shown 
that there is a custom to transfer by private 
treaty palas for worship of certain deities, 
there will be no objection to transfer by exe- 
cution limiting the class of persons entitled 
to bid and eventually to purchase the pro- 
perty to the class of persons who would be 
entitled so perform the services 154 I C. 
944=1935 P. 131 As to whether and when 
a religious office can be sold, see 6 M 76 and 
6B.296. 

Sec. 60 (g) —The bar to the attachment of 
gratuities is not limited to such gratuities as 
are allowed to "pensioners”, but applies to a 
gratuity granted in consideration of past 
services 6 A 173. A political pension is 
not transferable 50 M 711=52 ML.J. 6^., 
The Code makes all political pensions exempt 
in whatever form they are granted by the 
(Government, that is to say, an allowance 
granted by the Government in the form of 
remission of land revenue or assignment of 
land revenue would be a pension, and if the 
giounds for grant of pension are political it 
would be exempt from attachment 38 P L.R. 
531. No distinction can be drawn between 
the right of a jagirdar, who has been granted 
the income as jagir of certain water mills, to 
recover a certain sum per year as revenue, 
jagir or royalty and his right to recover rent 
from the lessee to whom he has gi anted lease 
of the water mills. The only right he has 
in the water mills is the right to recover rent 
from the occupants of the water mills and 
the rent is really the royalty for the use of 
water The occupation of the water mills is 
merely a subsidiary right to the principal 
right and the principal right is conferred 
upon him as a jagir by the Government. 
Consequently his income from the lease 
cannot be attached 1937 L, 211 A 
gratuity granted to the heirs of a deceas- 
ed employee by a Railway administra- 
tion is not assets of the employee in the 
hands of his heirs and cannot be attached in 
execution of a decree against him 69 I.C. 
893 The word ‘pension’ means the same 
thing as in S. 11, Pensions Act 4B 432, 
31 A. 382, Foil , 24 IC 805, and implies 
periodical payments of money by Govern- 
ment to the pensioner 58 I A. 215=1931 
P C 160=61 M L.J. 208 (P C ) The word 
‘pension’ as used in S. 60 (1) (g), is wide 
enough to cover all sorts of periodical pay- 
ments in whatever shape they are made by 
the Government. A jagtr that is realised in 
the shape of an assignment of land revenue 
IS a pension witbm that clause, and is, there- 
fore, exempt from attachment in execution 
of a decree. 39 P.L.H. 80=1937 L. 
178. A Malikhana allowance is in the nature 
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1 [ (h) the wages of laboureis and domestic servants, whether payable in 
money or in kind ; and salary, to the extent of the first hundred rupees and 
one-half the reminder of such salary; 

(i) the salary of any public officer or of any servant of a railway- 
company or local authority to the extent of the first hundred rupees and one- 
half the remainder of such salary: 

Provided that, where the whole or any part of the portion of such salary 
liable to attachment has been under attachment, whether continuously oi intei- 
mittently for a total period of twenty-four months, such portion shall be exempt 
from attachment until the expiry of a further period of twelve months and, 
where such attachment has been made m execution of one and the same decree, 
shall be finally exempt from attachment in execution of that decree ;] 

(/) the pay and allowances of persons; to whom the 3 [Indian Army Act, 
191 1, or the Burma Army Act] apply 3[or of persons other than commis- 
sioned officers to whom the Naval Discipline Act as modified by the Indian 
Navy (Discipline) Act, 1934 applies] ; 

(k) all compulsory deposits and other sums in or derived from any fund 
to which the Provident Funds Act, 4[1925], for the time being applies in so far 

Leg. Ref. Sec 60 (i).— Akhot is not a public officer, 

^ Substituted by Act IX of 1937. and percentage received by him for collecting 

® For words “ Indian Articles of War” the the assessment on dhara lands is not‘‘salary”. 
the words "Indian Aimy Act, 1911, or the 13 B, 673. An officer of the Indian Staff 
Burma Army Act” have been substituted by Corps is a ‘Public Officer”. An officer in 
the Government of India (Adaptation of the regular forces is not such an officer 24 
Indian Laws) Orden 1937 C. 102. Civil Courts can attach one moiety 

® Added by Act XXXV of 1934 of the salary of an officer m the Indian Staff 

* Substituted by Act IX of 1937 Corps 25 M 402 Part of the pay of an 

otfirer of the Indian army while serving m 
Notes. this country can be attached. 39 A 308 : 39 

of a pension and so cannot be attached in IC. 92,15 ALJ 264. See also 50IC. o83; 
execution of a money decree. 13 I.C 194=8 21 Bom L R. 143. An attachment by a Civil 

A L.J 126 Grant of land revenue in a jagtr Court, of a moiety of the monthly salary of 

is not exempt from attachment 137 I.C 799 a debtor, subject to Military Law not ex- 
=35 L W 395=1932 M. 417 In deciding ceeding Rs 20, is legal. 9 M 170 Under 
whether a particular jnpir IS a political pen- S. IS (2), Provincial Insolvency Act, read 
Sion within S. 60 (1) (or), the test to be withS. 60, C P Code, the insohent's salary 
applied is whether it is in the nature of a vests in the receiver 38 I C. 410. A direc- 
fixed periodical allowance or stipend granted, tion as to payment of a portion of salary 
not in respect of any right, privilege, per- into Court m a conditional order of adjudi- 
quisite, or office, but on account of past cation in insolvency is void as opposed to 
services or particular merits, or as compen- S. 60 (1), C. P Code. 9 P, 304. 
sation to dethroned princes, their families Sec. 60(j) —[See also Notes under Cl (i) ] 

and dependants A jagir assigned by the Salary of an officer in Indian army could not 

British Government to an independent Ruler be attached. 38 B 667 , 23 I C. 575 ; 16 Bom. 
who was exercising sovereign rights is a LR, 233, 146 I C. 494=1933 A. 153. The pay 
clear example of compensation to a of a Staff Sergeant in the Army is not 
dethroned prince for the loss of his sovereign attachable under a decree of the Civil 
rights 36 PL.R 105=1934 L. 881. A bonus Court. 35 Bom.L.R. 1112. The pay of the 
sanctioned by a Railway Company to one of First Oass Warrant Officer to whom the 
Its servants, and which has not been paid Army Act applies is not attachable under a 
ovei to the payee, cannot be attached. 6 A. decree of a Civil Court even to the extent 
634; 11 P. 584=140 I.C. 561=1932 P. 311. contained in S. 60 (1) 144 I.C 897=35 
Arrears of pension due to the estate of a Bom.L R. 360=1933 B. 185 If a soldier, to 
deceased cannot be attached. 5 MH.CR. whom the Army Act applies, is a public 
371. Also 47 A. 900. The stipend of a officer as defined in S. 2 (17), his salary is 
Carnatic stipendiary cannot he attached. 4 exempt from attachment to the extent men- 
MHCR. 277 Also one allowed to a tioned m Cl. (t) of the proviso to S 60(1) 
member of the Mysore family. 7 W R 169, and if he is not such a public officer, it is not 
A. zemindari granted revenue free, as a exempt from attachment to any extent 
reward for services rendered is not a pen- (Case-law referred ) 55 A 648=1933 A L.J. 
Sion. 1902 AWN. 161 An executing Court 1468=1933 A S97. The pay of an Assistant 
cannot question the decision of the trial Surgeon of the Indian Medical Department 
Court regal ding saleability of a pension. 47 is not liable to attachment in execution of 
A 900=23 A.L J. 841=89 1 C 364. an order for maintenance and alimony 

Sec. 60(h).— The words "allowances being passed by a Civil Court. 1936 A L J 1291= 
less than salary of” have been added to 167 1 C. 179=1937 A. 129 (F.B ). 
supersede the ruling m 6 M. 179. Sec. 60 (k) .—This clause is new. The depo- 
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as thev arc declared by the said Act not to be liable to attachment ; 

'![(/) my allowaoce forming part of the emoluments of any public officer 
01 of any scivani of a railway company or local authority which the Gover- 
nor-Genera! m Council may by notification m the Gazette 0/ /ndio declare to 


be cxem 
any sucl 

tingent < 


To face page 420 

“In cL (t) of tlio said proviso for ‘aovemoi-Geneial in Council’ 
substitute ‘appiopnate Goveinment’, n t c* 1 . 

(Government of India. Adaptation of tlic Indian Laws Supplementary 
Oidei), 1937. 


Subst) 

~lTotes.““ ~ 

sit which a Railway servant makes towards a 
provident fund is a compulsory deposit, and 
does not cease to be so when he leaves the 
service 6 Boni*L li. 921 But S BoniL. 

R 454 Compulsory deposits made in a State 
Railway Piovident Fund by an officer of the 
Railway during his employment are not 
liable to attachment in execution of money 
decree even if he has ceased to seive 50 C. 
347=27 C,W N. 472. Deposit under Provi- 
dent Funds Act—Not attachable. 21 A.L J. 
454=74 1 C. 746=45 A. 554 See also 92 1 C 
673; ISO I.C. 213=36 PLR, 145=1934 L 
isi A Provident Fund maintained by the 
authorities of an aided college, provided it 
is constituted by the authority of Govern- 
ment is a Government Provident Fund as 
defined by the Provident Funds Act, and as 
long as the money remains in the fund it is 
immune from attachment under S 60 0) 
(ife). The fact that a Provident Fund has 
been in existence before the Goveinment 
issued a Notification introducing a Provi- 
dent Fund makes no difference , when the 
Fund IS constituted under the authority of 
the Government, the entiie amount of the 
Fimd,— both the amounts subscribed before 
and the amounts subscribed after the notifi- 
cation— becomes consolidated into one Fund, 
and the whole deposit is exempt from 
attachment Quaere— Whether the immu- 
nity from attachment lasts only as long as 
the money is in the Fund and whether it 
comes to an end when il reaches the deposi- 
tor IS F. 779=166 I.C 499=17 Pat L.T. 731 
=1937 P 22 Under S. 60 (fe), the 
amount standing to the ciedit of an employee 
of the Imperial Bank of India in the Provi- 
dent Fund established by that Bank for the 
benefit of its employees is exempt fiom 
attachment, 165 I C. 767=38 P L.R. 1155= 
1936 L. 694, Provident Fund— Deposit in— 
Attachability after payment to subscriber, 
37 BofflXR 49-1=1935 B 396 A debt for 
the purpose of attachment must be a debt 
that is payable to the judgment-debtor or to 
his estate, but a sum, which a person may or 
may not pay in his uncontrolled discretion is 
not a debt A sum standing to the credit of 
the deceased judgment- deb tor m the benefit 
fund of the Irawaddy Flotilla Mills, Limit- 
ed, IS not a debt within S 60, and cannot be 
attached. 11 R 116=142 I C 360=1933 R. 
23 (F.B ), 

Sec- 60(1) — The wages of a private servant 


and to receive a cc’-tam ainount o^ money or 
a ceitain (piantity of cotton spun by them are 
labourers, and their remuneration is wages, 

5 B. 132. 

Sec 60 (m).— What in English Law would 
be termed a vested remainder, is capable of 
attachment and sale during the lifetime of 
the person in possession. 17 B 503, ej., 
residuary legatee's interest undei a will 
130 I C 163=1931 P 70 [32 C. 198 (P C) 
and 1923 C 21, Rel on]. The interest of an 
heir under the Hindu Law, expectant on the 
death of a widow in possession, cannot be 
attached 7 Bom LR 341 See also S A. 
430 Hindu widow— Life interest in lands 
—Maintenance, 47 B. 597 The light of a 
son to succeed by right of survivorship to 
his father's specific share cannot be attached 
8 W R. 253 The reversionary right of a 
grantoi under a deed of maintenance can be 
attached 10 K 462 An expectancy of 
succession by stirvivorship is not attachable 
22 B 984 The right of a judgment-debtor 
to get by division a quantity of land which 
had been reserved by him for his own use 
in a deed of gift, can be attached. 14 C 241. 
See also 17 H 503 Future rents and profits 
that may become due to a ghaivial cannot, 
as such, be attached 28 C. 483 Also a 
claim which may accrue under a pending 
award 14 M I A 40 See Z A 12 and 21 
M 293 Possible right or interest to be 
determined by a Court in future can't be 
attached and sold 134 IC 602=1931 0 
398=8 0 W.N. 927 

Sec. 60 (n) —A mere right to maintenance 
cannot be attached and sold in execution of 
a decree. 5 1 C 879=7 1 C 80, Foil. ; 40 M. 
302 ; 34 I.C 381 ; 30 M L J 361 But see also 
85 I C 477=23 A L.J. 149, Maintenance 
decree is attachable in so fai as it relates to 
the arrears of maintenance 148 I.C 196= 
1934 N, 83. The annuity payable under a 
will is not “a light to future maintenance" 
as contemplated by S. 60 (i) (ii) and is, 
therefore, not exempt from attachment 159 
LC 644 (1)=37 PLR 261=1935 L. 
811. Where a right of maintenance is sought 
to be attached, the true lest to lay down 
IS whether such a right is purely personal, 
non-hentable and non-assignable, or it 
IS an alienable and heritable right which 
takes the shape of an annuity or has 
been granted m lieu of a share in an 
estate. If it is the former, it will be protect- 
ed under the provisions of the Code, but if 
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(o) any allowance declared by i[any Indian Law] to be exempt from 
liability to attachment or sale in execution of a decree ; and 


Leg Ref. 

^ For words “ any law passed under 
the Indian Council Acts, 1861 and 1892 ” the 
\\ords “ any Indian Law '' ha\e been substi- 
tuted by the Government of India (Adapta- 
tion of Indian Laws) Order, 1937. 

Notes. 

it IS the latter, it will not bt exempt from 
attachment 17 L 378=163 I C 103=1936 
L. SS Hindu impartible estate— Junior 
member's right to profits in lieu of mainten- 
ance— Attachability 1935 N. 133=31 N L R. 
239=156 1 C 65 See also 17 L 378=1936 L. 
55. Property which consists of no more 
than a reservation of a right to receive 
maintenance but no interest in which is 
created, can be attached 14 L R 371 
(Rev)=17 RD 505 Arreais of mainten- 
ance payable under an order of a 
Criminal Court under S 488 of the Cr 
P. Code, are neither a “debt'’ nor “saleable 
property" within the meaning of S 60, and 
are not therefore liable to attachment in 
execution of a decree for money The right 
created by the order under S 488, Cr P. 
Code, IS a personal right and not assignable 
39 C.W.N. 281=62 C. 404=1935 C. 578 
Interest in property in lieu of maintenance 
not attachable. 30 M 266 ; 7 I C 80, 29 LC. 
578 Right to maintenance— Property grant- 
ed under a compromise can be attached 43 
A 617 Right to maintenance of a widow— 
Standing crops on land in hei possession- If 
can be attached 22 M L J 204. (See also 
ISMLJ 7,10 B 342, Dist) A heritable 
right to receive a certain monthly allowance 
in licu of a share of landed property is not a 
mere right to maintenance 10 C 521 See 
27 C. 38 and 10 B 342 , IS A 371 The tight 
io future mainlettance as contemplated by 
the Legislatuie means a personal right for 
the maintenance or personal enjoyment of 
the grantee. It does not cover a heritable 
but non transferable interest in land 158 I. 
C 710=1935 OWN 11,34 The expression 
“right to future maintenance" means the 
right of one person to receive fiom another 
food, lodging, clothing and other necessaries 
of life A periodical money payment to 
which a judgment-debtor is entitled under 
an agreement and with which he has to pro- 
cure for himself the necessaries of life is 
alienable and subject to attachment A 
monthly allowance reserved to a mortgagor 
towards his maintenance under a deed of 
usufructuary mortgage of all his properties 
IS not exempt from attachment under S 60 
(h) 158 1 C 170=1935 MWN 776=42 L 
W 345=1935 M 815=69 ML.J. 264 A 
heieditary grant of an allowance of paddy 
out of the melwaram of certain land, is not 
a right to future maintenance 30 M 279. 
Also an annuity granted by a will 10 CW. 
N. 1102 See 15 ML.J 7. Although a 
Jahagir for maintenance is inalienable and 
therefore unattachable in execution of the 
decree, a receiver can be appointed to manage 


the Jahagir for the benefit of the decree- 
holders subject to a suitable allowance for 
the maintenance being made in favour of the 
judgment-debtor The executing Court need 
not fix the suitable allowance when making 
the order of the appointment of a receiver. 
It will have to be fixed on the amount of 
profits which come into the hands of the 
receiver and not upon any estimated income 
of the property. 150 I C 635=1933 N 266 
3^Tiere a widow sued m forma paiifens to 
recover from her co widow possession of 
certain property and the suit ended in a com- 
promise by which the defendant agreed to 
pay to the plaintiff a certain monthly allow- 
ance by way of maintenance and the same was 
charged on the house and the Government 
sued to recover the Court-fees by attach- 
ment of the house out of which the mainten- 
ance was recoverable, held, that the Couit 
had no power to ordei equitable execution 
against the pioperty, because that would be 
frustrating the order for maintenance which 
was exempt from attachment under S 60. 
57 B, 507=146 I C 340=35 Bom.LR 615= 
1933 B 350 

AiLOW-\NCE to DISINHERITEU SON— ExEMI'- 
TioN FROM ATiACHMENT— A wealthy father 
disinherited his son in the sense that lie 
did not give him any share in liis property 
under his will, but provided for his food and 
lodging The testator further provided 
that out of the iiirome of his property his 
son should get Rs IfO per month as his 
pocket money On a construction of the will, 
/icW, that the sum of Rs ICO which was 
described as pocket money oi the son might 
be treated as his “future mamtenai.ce" out 
of which he was to supply himself with such 
necessaries of life as, having regard to his 
position in life, would be required for his 
sustenance and physical well being, and 
was, therefore, exempt from attachment 
under S 60(1) (n). 38PLR 702=1936 L 
944 The nght of a widow under the 
Hindu Law to reside in her husband's 
family home is a "right restricted in its en- 
joyment to her personally" within the mean- 
ing of S 6 (d), T P Act, and cannot there- 
fore be attached and sold in execution of a 
decree against her under S. 60, C P. Code, 
read with S 6 (rf), T. P Act. 42 L W 763= 
1935 M 848=69 M.L T 317 Although the 
right of rejideuce enjoyed by a judgment- 
debtor in certain landed property, is not 
attachable and saleable, such right is, in'a 
proper case, liable to be dealt with in execu- 
tion of a decree by adopting the remedy of 
equitable execiihoti, namely, the appoint- 
ment of a receiver who would act under the 
orders and supeivision of the Court, and 
realize the income’of the property, and after 
defraying the incidental expenses and his 
own remuneration would devote the proceeds 
towards the satisfaction of the decretal 
amount 165 LC 519=1936 L. 830 

Sec. 60 (o).-9ec 28M.84 knd 21 B. 588 
(F.B.). 



422 


The Civil Count Makual (Imperul Acts). [S. 61 


(p) mIicig the judgment-debtor is a person liable for the payment of 
lancl-revenuf, an} moveable property which, under any law for the time being 
applicable to him, IS exempt from sale for the recoveiy of an ariear of such 
revenue. 


Exf>fnKn1inyi 1 — TIip narfJ/'iiloro ir, ..U 


(/) and ( 
are actual 
officer or 
tion there 
2[Z 

monthly ei 
under the 
whether o 
( 2 ) 
to e 

thereof an 
enjoymenl 
such hous( 


To fare page ^22. (C C M) 

After Explanation 2 to suh-S (1) jnsert— 

'Explanation 3— la el (I) '‘appropnate Governmpnt’ means— 

(i) as respects any public officer m tlie scivice of the Contial Govern 
ment or any servant of a Fedeial Railway oi of a cantonment autliouty 
or of the port authoiity of a major port, tlie Central Government, 

(i!.) as respects any public officer employed in connection with the 
exercise of the functions of the Crown m its relations with Iinlmn Htatea, 
the Crown Represontativc , and 

(ih) as Tcspects any othei public officei or a servant of any other 
railway or local aiitlionly, the Provincial Ooveimnont’ 

((Tovemment of India, Adaptation of the Indian Laws Hnpplementary 
Oidei), llt37. 


61. The 4[Provincial] Government. 6[+ ♦ =1 + 

■*'**] may, by general or special 
Partial exemption of order published in the 4[* *] Official Gazette, declare 
agricultural produce. that such portion of agricultural produce, or of any 
class of agricultural produce, as may appear to the 4[Provincial] Government to 
be necessary for the purpose of providing until the next harvest for the due 
cultivation of the land and for the support of the judgment-debtor and his 
family, shall, in the case of all agriculturists or of any class of agriculturists, 
be exempted from liability to attachment or sale in execution of a decree. 


62. [S. 271] (1) No person executing any process under this Code 
directing or authorizing seizure of moveable property 
Seizure of property in gjiaH gjjter any dwelling-house after sunset and before 
dwelhng-houses. 


Leg. Ref. 

1 Added by Act IX of 1937 

® Explanation 2 added by Act IX of 1937 

.A7.5.— The amendments made by section 2 
of Act IX of 1937 shall not have effect m 
respect of any proceedings arising out of 
any suit instituted before the first day of 
June, nineteen handled and thirty-seven (Act 
IXof 1937.S.3). 

* Original Cl (b) was omitted by Act X 
of 1914 

* The word ‘Provincial' has been substitut- 
ed for word ‘local', and the word ‘local' 
before the words Official (lazette has been 
omitted by (aovemment of India (Adaptation 
of Indian Laws) Order, 1937 

* Words ‘with the previous sanction of the 
Governor-General m ^Council' omitted by 
Act XXXVIII of 1920. 


Notes.j 

Sec. 60 (2) -Schedule II. S 60, C. P. 
Code, does not encroach on the provisions 
of Army Act. 37 B 26=14 Boni.L.R. 777. 
Deduction of the pay of an officer of His 
Majesty's forces 1 0.L.J. 127=23 LC. 935 


Salary of officer of the Regular Forces. 37 
B 26=17 1 C 13=14 Bom.L.R. 777 (33 A 
529, Foil.) S. 60 does not apply to the case 
of an officer of His Majesty’s Regular 
Forces and his salary is not liable to attach- 
ment under S. 60 33 A 529. But jee aho 
43 B 368; SO I.C 427; 21 BomLR 137 
Military Assistant Surgeons in Indian Sub- 
ordinate Service are warrant officers and so 
soldiers and therefore their pay is altogether 
exempt from attachment. 10 1 C 719 

Miscellaneous.— According to the Bud- 
dhist law, the wife ceases to have any inter- 
est in the joint property of her husband 
and herself, from the time of divorce and so 
attachment of the property after divorce is 
futile, 33 I.C. 118=9 Bur.L.T 74. Insur- 
ance Policy— Wife named as beneficiary— 
Attachment. 37 B. 471, Moveable property 
—Belonging to judgment-debtor m the 
hands of another— Attachment. 4PatL.J. 
141=48 I.C 943. 

Sec 62.— A bailiff can break open the 
outer door of a shop in order to execute a 
writ of attachment. 3 B. 89. On this sec- 
tion, see also 1925 A. 140. 
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(2) No outer door of a dwelling-house shall be bioken open unless such 
'dwelling-house is in the occupancy of the judgment- debtor and he refuses or in 
^ny way prevents access thereto, but when the person executing any such 
process has duly gained access to any dwelling-house, he may break open the 
door of any room in which he has reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the actual occupancy of a 
woman who, according to the customs oi the country, does not appear in public, 
the person executing the process shall give notice to such woman that she is at 
liberty to withdraw ; and, after allowing leasonable time for her to withdiaw 
Rnd giving her reasonable facility for withdrawing, he may enter such room foi 
the purpose of seizing the property, using at the same time every precaution, 
consistent with these provisions, to prevent its clandestine removal. 

63. [S. 285.] (1) Where pi opeity not in the custody of any Court is 


Pioperty attached iii exe- 
icution of decrees of several 
Courts 


under attachment m execution of deciees of more 
Courts than one, the Court which shall leceive or 
realize such property and shall determine any claim 
thereto and any objection to the attachment theieof 


Notes. 

Sec. 62 (3)— When a warrant was being 
■executed at the instance of the applicant 
<judgment-creditor) the judgment-debtor 
was not in the house ; but his pardanashtn 
lady was The applicant was warned that 
she would resent intrusion. In spite of it 
the applicant pushed open the door and the 
lady who was behind the door fell down and 
received injuries Held, that the applicant 
being merely a person executing a decree 
acompanying the person executing process 
and not being himself, the person executing 
process, was not entitled to push open the 
door, it was for the bailiff to take such 
action as was necessary under S 62 and so 
Ihe applicant was guilty of an offence under 
S 352 of the Penal Code. 145 I C 259 

Per Mehta, A fC— Even if the applicant 
thought he was justiSed in considering him- 
self as a pel son executing the warrant, S 79 
of the Penal Code could not avail him since 
he did not give the notice to the lady re- 
quired by Cl (3) of S 62. 145 1 C 259=^34 
CrLJ 963. In sub-S (3) of S. 62 which 
deals with entering parda quarters, there is 
no limitation, as theie is m sub-S. (2) that 
the rooms should be m the occupancy of the 
judgment-debtor The Code apparently 
•contemplates that it is sufficient that the 
decree-holder or the person making the 
attachment should consider that there may 
be property of the judgment-debtor in those 
rooms. 154 1 C 631=1935 A L.J. 367=1935 
A. 490 

Sec. 63 [N B. —See also Notes under S 
73, infra] —Object of Section is to prevent 
confusion in execution proceedings. 18 B 
458 

Scope of Section.— This section refers to 
attachments and has no relationship with the 
sections relating to sale and delivery of the 
property 3 A 353 (359) . On this section, 
seealsollk 182;18B 458 : 25 0.46; 21 C 
200,6 m 357, 16 B. 683 ; 49 B. 655,27 Bom. 
.L R. 363 

Section explained —S. 63 contemplates 
A case where attachments of the same pro- 
jierty have been made by different Courts at 


the instance of different decree-holders of 
the common judgment-debtor, and provides 
for the distribution among them of the 
proceeds of the attached property by one of 
such Courts only The distribution is to be 
made by the superior Court but if all the 
(^ourts are of the same giade, the distribu- 
tion IS to be made by the Court which first 
attached Ihe property. In such a case a sale 
by an inferior Court of the property under 
attachment by a superior Court or by the 
Court of the same grade, which attached 
later in point of time, sale under later attach- 
ment pending an earlier attachment is valid ; 
but it IS the duty of the Court which sells the 
property to send the sale proceeds to the 
Court of superior grade or the Court which 
attached the property first, as the case may 
be When the assets are not so sent by the 
Court selling the properly, the procedure 
according to the view of the Calcutta High 
Court is to mo\e the District Judge for 
asking the Court holding the sale to send the 
sale-proceeds to the proper Court for distri- 
bution 40 C W.N. 1307=1936 C 723. 

Application of Section - Section applies 
only as between (Jivil Courts. 43 A 612. 
There must be subsisting attachments of 
property in execution of decrees of more 
Courts than one at the same time under 
execution 6 A 255 (258) Where pioperty 
15 under attachment by two Courts of 
different grades and is sold by the Court of 
lower grade the sale is not invalid. 38 C L J. 
266 , 32 I C 41; 32 I C 927; 1924 M 889. 
See also 153 I C 853=11 0 W.N 1618=1935 
0. 154; 1935 MWN. 1300=69 ML.J 
908 ; 42 LW 783=1935 M W.N 1046=1935 
M. 938 ; 33 M L.T. 217 ; 46 C. 64. The fact 
that the several decrees under execution by 
different Courts are passed by the same Court 
does not make S. 63 inapplicable S.63 
would still apply to the case ; the words “of 
more Courts than one" in the section must be 
read as qualifying the word “attachment” 
and not the word “decrees". The object of 
the section is to deal with several attach- 
ments no matter whether the decrees are 
passed by the same Court or by different 
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shall be Liie Couk n f highest grade, or where theie is no difference in grade 


Wotes. 

Courts. The phra'^e ‘’a execution of decrees’ 
13 explaratorv of the word “attachment." 
59 M 1028=44 L.VV. 358=1936 M.WN. 6S5 
=1936 M 797=71 MLJ. 328. The word 
“proceeding” in cl (2) is wide enough to 
rnclude an older of the infenor Court 
alowing a set-off which cannot be recalled or 
cancelled by the superior Court. 35 B. 473 
Where property of the judgment- debtor is 
attached by more Courts than one, the Court 
of the superior grade is alone entitled to 
realise such property and determine all 
claims thereto, 144 I C. 252=37 L.W 366= 
1933 M.342 (2) =65 M L.J 347. When the 
same property is sold in an execution by two 
different Courts the sale by the Court which 
attached later but sold first is valid unless it 
was done with the knowledge of the prior 
attachment W^hen a property has been sold 
by a Court having jurisdiction to do so, there 
IS nothing left, which can be sold again by 
another Court. The second purchaser has 
therefore absolutely no title to the pioperty 
152 1 C. 902=1934 P. 511. An attachment by 
the High Court and one by the Small Cause 
Court stand on the same footing and the fact 
that the Small Cause Court decrees have 
not been transferred to the High Court and 
that the money is lying in the High Court is 
of no consequence. In other words, S. 73 
of theC P. Code, must be read subject to 
S.63. (21 C. 200 and 6 R. 131, F) 61 C 240 
=152 1.C 69=1934 C 559. See also 37 Bom 

L. R. 78; 11 O.W.N. 1618 ; 69 M L.J. 908, 1935 

M. 938=41 L.W 783=1935 M.W.N. 1046 , 59 
B. 310=159 1.C 505=37 Bom L.R. 78=1935 
B 176. 


Court of Highest Grade —The grade of a 
Court depends upon the pecuniary or othei 
limitations of the jurisdiction of the parti- 
cular Court. 19 B. 127, 134 IC 273=1931 
N 127, In the North- W'^estem Provinces, 
the Court of a Munsiff is of higher grade 
than a Couit of Small Causes 16 A. 11 
(F.B.). A Small Cause Court, which has a 
higher pecuniary jurisdiction than the Addi- 
tional Small Cause Court m the same area, is 
a Court of higher grade within the meaning 
of S* 63, C P. Code, and the additional Court 
has no jurisdiction to deal with an .ippUca- 
tion for a share m the assets realised by the 
former Court 1936 N. 270 Assets held by 
Court of inferior grade transferred to 
superior Court— Rateable distribution— 
Infenor Court not agent of superior Court 
29Bom.LR.319 Application for rateable 
distribution under S 73 must be made to the 
superior Court. 53 A 759=1933 A. 2=133 
IC. 426 (51 ML.J. 661, F). See also 55 
B 473=1933 B 350=133 I.C 817. An 
attaching creditor in the infenor Court need 
not have his decree transferred to the 
superior Ciiurt for execution before he 
applies for rateable dislnbution m the latter 
Court. 132 r C 832=1931 R HI (2). 

Meaning of Words.— The words “of pro- 
perty notin the custody of any Court” seem 
to be more applicable to moveable than to 


immoveable property, 7 C. 410. But see T 
A1 47 “Realise’' means “realize” by sale, 3 
A 350, at 5'J. Rights of attaching decree- 
holders of different (Courts. 29 I C. 21 See 
also 26 ML.J 406 , 6 PL J. 332. Money 
attached before judgment is liable to ratea- 
ble distribution in execution of decrees 
against the same defendant. 26 I C 941. 
An attachment of immoveable property iti, 
execution of a money decree followed by 
order for sale does not confer on the judg- 
ment-creditor any charge on the land. 27 
ML.J ISO (P.C) (Reversing IS IC 
288). See also IS C 202 (210) ; 37 L.W 
366 

Secs. 63 and 73 — S. 73, C. P Code, is not 
to he regarded as the only section for ratea- 
ble distribution in the Code. The section 
must be read m conjunction with S. 63, 
While both Ss 63 and 73 aim at the fair 
distribution of the proceeds of sale among 
the judgment-creditors of the common 
judgment-debtor, there is a fundamental 
distinction between the two sections 'The 
fund available for distribution under S. 73 is 
the entire fund realised or received by the 
executing Court, leaving out of considera- 
tion the proviso to the section. On the other 
hand the funds available for distribution 
under S, 63 are the proceeds of common 
property attached by the judgment creditors 
It is the fact of attachment, and attachment 
of the identical piopcrties by the several’ 
decree-holders that brings S 63 into opera- 
tion. Where one of several decree-holders 
executes his decree against the judgment- 
debtor in a particular Court and sells his 
pioperties, if other Mrsons holding decrees 
against the same judgment-debtor apply for 
execution lo the same Court before the 
leceipt of the proceeds of sale, the vvhole 
sale proceeds will have to be rateably distri- 
buted among all the decree-holders under 
S. 73 The latter decree-holders need not 
take any fuither steps beyond applying for 
execution to the Court which sells and reali- 
ses the assets 40CWN 1307=1936 C. 723. 
S 73 cannot be regarded as a self-contained 
rule. To so read the section would defeat 
and render nugatory the provisions of S 63 
S. 63 must be treated as constituting an ex- 
ception to S. 73. Where, as stated in S. 73, 
the property is under attachment m execu- 
tion of decrees of more Courts than one, if 
the other conditions specified in S. 73 are ful- 
filled, the right to rateable distribution 
arises 59 M. 1028=44 LW 358=1936 M. 
797=71 M,LJ 328 Ss 63 and 73 must be 
read together and since the Court of highest 
grade has been empowered lo determine 'any 
claim’ in respect of propeity, it must include 
claims for rateable distribution under S 73 
Consequently there is no need for second 
application for execution tn the Court of the 
highest grade by the decree-holder applying 
for rateable distribution in that Court 1937 

N. 80. Prior attachment of the property is 
not essential under S. 63 Under S 73 also 
prior attachment is not necessary so far as 
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between such Courts, the Court under whose decree the property was first 
attached. 

(2) Nothing in this section shall be deemed to invalidate any proceeding 
taken by a Court executing one of such decrees. 

64. [S. 276.] Where an attachment has been made, any private transfer 
or delivery of the property attached or of any inter- 
Pnvate alienation of pi 0 - est therein and any payment to the judgment-debtor 
attachment to dividend or other moneys contrary to 

such attachment, shall be void as against all claims 


Notes. 

tne creditors seeking rateable distribution 
are concerned All that is required is an 
application for execution before the assets 
are received by the Court entitled to leceive 
them 1937 N 80. Where several decrees, 
some ill favour of one decree-holder and 
otheis in favour of another, are passed by 
the same Court and sent for execution to 
different Courts, one of which is a superior 
and the other an inferior Court, and both 
those executing Courts attach the same pro- 
perties, each decree-holder acting in ignor- 
ance of the proceedings taken by the other, 
the fact that the inferior Court holds the 
sale in pursuance of its attachment and 
allows the deciee-holder to set-off the 
purchase price against the decree amount 
before the date fixed for sale by the superior 
Court will not deprive the decree-holder in 
the superior Court of his right to apply to 
the superior Court under S 63, on his 
becoming aware of the sale, to call for the 
proceeds of the sale from the inferior Court 
and to distribute them rateably. In such a 
case the decree-holder purchaser in the 
inferior Court may properly be given a 
choice either to elect to have a re-sale, or to 
pay into Court so much of the price as may 
become due to the rival decree holder on 
rateable distribution 59 M 1028=44 L W. 
358=1936 M. 797=71 M.L.J. 328 Wheic 
piopcrty IS "^old m execution of a decree by 
a superior Court, and decree-holders, who 
have obtained decrees against same 
judgment-debtor m an infeiior Court and 
applied for execution to that Court before 
the date of sale, apply after the sale to the 
superior Court for rateable distribution, the 
superior Court which realises the assets is 
under a duty to distribute the assets which 
are realised by the sale and thereby to 
execute not only its own decree but also 
those of the inferior Court. The applications 
made to the inferior Court for execution of 
the decrees passed by it are in order and 
valid. Where the right to rateable distribu- 
tion has to be determined by a Court under 
S 63, an application for execution made to 
the Court which passed the decree before the 
realisation of assets is quite sufficient for the 
purposes of S. 73; and it is not necessary 
that such application should be made to the 
Court holding the assets The words * ‘appli- 
cation to the Court for the execution, etc.” 
mean application to the appropriate Court 
including an inferior Court which granted 
the decree sought to be executed 59 B. 310 
=37 Bom.L R. 78=1935 B. 176. 

1-54 


Secs 63 and 73 and 0. 21, R 72— The 
right of set oft undei 0 21, R 72 is subject 
to the provisions of S 73. The application 
under S. 73 must be made before the sale and 
it IS not enough to say that it should be 
made before the entire sale proceeds are 
paid. If there is no application to the Court 
which holds sale and the Court allows set-off, 
the ordet oi the Court is not improper* 
although in contravention of S 63 41 C W. 
N. 350=1937 C 55 

Sec. 64 — There cannot be a partial raising 
of attachment bj consent of parties out of 
Court. Section being absolute m its terms a 
sale by consent or connivance of the decree- 
holdei is not excepted by it. 101 I C. 591 (1) 
=1927 M 648 But see 1934 R. 313, infra. 
Where the form which the decree takes is 
entirely dependent on the agreement of the 
arties and it is by private apreement 
etween them that particular properties are 
translerred to one of them the transfer is 
definitely a private transfer although it is 
embodied m the decree of the Court. 1934 
R 313 The object of section is to prevent 
fraud on decree-holders. 30 B 337 ; 33 I C 
492 , and also to preserve intact the rights of 
attaching creditors against attached property 
by prohibiting private alienations pending 
litigation 29 C. 154 This section avoids 
only private transfers and not awards by 
arbitrators 35 M.L.J. 441 , 63 M L.J. 664 
(PC). S 64 does not invalidate a sale of 
the attached property in pursuance of an 
agreement to sell made prior to the attach- 
ment. But the attachment holds good m 
respect of such right as the vendor had in 
the property at the time of the attachment, 
and if there is an unpaid balance of the 
purchase-money the attachment fastens to- 
the judgment-debtor's light to recover that 
money , that is to say, to the unpaid vendor’s 
charge under S. 55 (4) of the T P Act But 
the property having passed by sale from the 
judgment-debtor cannot be sold in execution 
of the decree m pursuance of the attach- 
ment 1935 M 872=69 M L.J 678 See also- 
1936 N . 163 S 64, which declares private 
alienation of property after attachment lo 
be void, does not cover the enforced execu- 
tion of a conveyance m obedience to a decree 
of a Court 1936 N. 163 In the case of 
attachment before judgment as in the case of 
attachment m execution of a decree any 
private alienation of property during the 
continuance of attachment is void. 26 C 531 
Purcliase made during pendency of attach- 
ment IS void and purchaser does not obtain a 
hen 34 I C 34 S 64 avoids an alienation 
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enforceable utiJei the attachment. 


IS. 64 


Notes. 

made whJe an attachment remained subsist- 
ing and eniorceable 4 Pat L T. 409 , 20 S L. 
R 111, 1927 L. 103 A piivale sale of 
property pending an attachment b> decree 
holder which has subsequently been raised is 
valid as against a non-attaching decree- 
holder who had applied for rateable distn 
bution during the continuance of the attach- 
ment. 49 rC 134=5 P.R. 1919 (32 ML.J. 
707. Foil ). See also 39 CW.N 1076 (claims 
enforceable under the attachment) No 
doubt a person claiming rateable distribution 
of assets cannot get the benefit of the 
Explanation to S 64, unless he has himself 
got an attachment on the assets from which 
he seeks to benefit. But such a person would 
be entitled to the benefit of S 64, if he had 
obtained an order directing the attachment 
of the property of the judgment-debtor 
before he mortgaged the property in favoui 
of a third person as the effect of the order 
of attachment under 0 21, R. 54 (3) is that 
it should be deemed that there had been an 
attachment of the property from the very 
date of the order. 152 i C 364=1934 A.L J. 
1091=1934 A 1069 Alienation pending 
attachment is inoperative only as regards 
the attaching creditor 144 I C 681=1933 
N 230. Obligations touching the property 
attached incurred by the debtor prior to the 
attachment are not affected by the section 
23CLJ 115=34 I.C 953=21 CWN 158 
See also 1 L.W 977; 36 M. 348 If a mort 
gage deed is executed during the continuance 
of an attachment in execution of a decree, it 
is no doubt void as against all claims enfor- 
ceable under the attachment Where how- 
ever a portion of the amount advanced under 
the deed is paid to prior encumbrancers who 
have a charge on the property at the time of 
the attachment, the deed is valid to the 
extent of the amount thus paid The mort- 
gagor's equity of redemption as it is on the 
date of attachment should alone be consider- 
ed to have been attached. The interest in the 
property vested in the prior mortgagees is 
not affected by the attachment and so far as 
that interest passes to the new mortgagee, 
the mortgage is not contrary to the attach- 
ment within S. 64. 154 I.C 437=1935 A L J 
749=1935 A 391. Sale deed of property 
executed prior to attachment but registered 
after attachment. 1937 N 143 A juagment- 
<iebtor sold his property on the day it was 
attached but after the attachment. That 
attachment was irregular as it did not 
conform with the provisions of 0 21, Rr .54 
(2) and (3) The transferee obtained the 
transfer for consideration in good faith and 
without knowledge of the attachment. Held, 
that the attachment was ineffective as against 
the transferee 146 I.C. 693=1933 R. 198 
(2). If a mortgage deed is executed during 
Ihecontiauance of an attachment in execution 
•of a decree, it is no doubt void as against all 
claims enforceable under the attachment. 
Where however a portion of the amount ad- 
vanced under the deed is paid to prior en- 


cumbrancers who have a charge on the pro- 
perly at the time of the attachment, the deed 
IS valid to the extent of the amount thus 
paid. The mortgagor’s equity of redemption 
as It IS on the date of attachment should 
alone be considered to have been attached. 
The interest in the property vested m the 
prior moitgagees is not affected by the 
attachment and so fai as that interest passes 
to the new mortgagee, the mortgage is not 
contrary lo the attachment within S. 64 1935 
A W R, 169. Where a piirrhaser has entered 
into possession and paid the price without a 
registered deed of sale attachment of land 
in execution of decree against vendor is not 
effectual against the purchaser. 4 Bur. L J 
166=1925 R. 382. A private _ transfer does 
not avoid transactions which in no way pre 
judice the execution creditor. 29 C. 154 
(166) (PC), See also 1931 M. 573 An 
alienation is not altogether void but only sub- 
ject to sale that may be effected pursuant to 
attachment. 24 L.W. 836=99 I.C. 656=1927 
M. 190 See also 39 CW.N. 1076, 
1937 N. 1 It must be strictly construed, 
and before property can be subjected to the 
restriction imposed, there must be a perfect- 
ed attachment. 7 C 702 See aUo 2 A. 
58; 3 A. 698 The mere order to make an 
attachment does not amount to an actual 
attachment. The attachment is not complete 
until it has been effected in the manner pre 
scribed by the rules, t e , a copy of the order 
prohibiting the debtor from making pajment 
of the debt until the further order of the 
Court has been sent to the debtor and duly 
served upon him If this lequirement has not 
been fulfilled there is in fact no attachment 
of the debt and the provisions of S. 64 aie 
not applicable 152 I C. 795=1934 P. 619 
See also [51 M. 349 (P.C), Rel ] 1933 A.L J. 
1501=1934 A 165=147 I.C. SOO No property 
can be declared to be attached unless, first, 
the order for attachment has been issued, 
and secondly, m execution of that order the 
other things prescribed by the rules m the 
Code have been done Hence where a copy 
of the warrant of attachment is not affixed 
the attachment is invalid and S 61 can have 
no application. 145 I C. 813=1933 R.267. 
The attachment does not affect subsisting 
equitable rights which could be enforced 
against the property at the date of the attach- 
ment. 8 M L.J 266 It does not create in 
favour of the attaching creditor, any interest 
in, or charge upon the propeity, as against 
other creditors IS C 202, atp 210 See 
also 144 IC. 252=37 LW 366=1933 M. 
342=65 ML.J. 347; 27 M.LJ. ISO (P.C) 
Effect of attachment— If creates right in 
attaching creditor. 25 I C 759 [IS C 202; 
25 C 179 (P.C), Foil]; 1936 N 209, A 
private alienation of property after an order 
for attachment which has not been effected, 
is valid unless proof is given that all the 
requirements of 0. 21, R. 54 CP. Code have 
been complied with and the proclamations 
have been made. 26 I C. 204; lOLJ 549. 
See also 36 I.C 732. 19NLJ. 94; 3 0.LJ. 
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Notes. 

422; 42 M 565=36 M.L.J. 284. The words, 
“private transfer” mean a voluntary sale, gift 
or mortgage, in contravention of the attach- 
ment order, and not the enforced execution 
of a conveyance or assignment in obedience 
to the decree of a Court qualified to pass it. 
't A. at p. 225 (F.B ). Where the alienation 
IS made with the consent of the judgment- 
creditor and the money is applied towards 
the discharge of the judgment debt, it ii> not 
A Old. 7 W.R 430 An adjustment of the 
attaching creditor’s claim whereby the debt 
of the garnishee is made over to the creditor 
IS valid 1931 M 573 A private transfer 
of property under attachment is not abso- 
lutely void but IS void only as against claims 
enforceable under attachment. 63 I C 108. 
Partition is not alienation and so is not affec- 
ted by the pending attachment 1929 A 726 
As to waiver of right conferred by the 
section, see 13 P 446=1934 P 685. 

Peivaie transfers— Illustrative cases 
—An agricultural lease made by ajudgment- 
■debtor of attached property, is an alienation 
18 A. 123 Purchaser of land in possession 
—Execution and registration of conveyance 
only after attachment— Effect 92 I.C 777= 
19^ R. 382 A renewal of a mortgage 
already existing on the property is not an 
alienation 4 M 417 But a mortgage 
created for the first time is 9 W R 544 
Consent given by the heirs of a Mahoraedan 
who by his will bequeaths more than one- 
third of his property, does not amount to an 
alienation 26 B 496 Where an aliena- 
tion IS effected by operation of law, as in the 
case of a vesting order under the Insolvent 
Act, the attachment cannot prevent the opera- 
tion of the statute 8 il. 556 See also 17 
M. 180, 33 C 666 A subsequent vesting 
order by a competent Court m favour of the 
Official Receiver prevails over a prior 
attachment 54 M 727=61 M.LJ 774 
Attachment by British Indian Court tsnot 
avoided by the subsequent adjudication of a 
foreign Court 60 I A 167 (P.C.)- Qitaeie. 
as to the effect a British Indian adjudication 
Older would have had on the prior attach- 
ment and whether under the Code an attach- 
ment creates a lien or charge or confers title. 
See 601 A 167=1933 P C 134=56 M. 405 
=64 M.L.J 562 (PC.), 39 C.W.N. 1076. 
When the adjudication is made, the insol- 
vent’s property, vests in the Receiveis and 
the Receiver’s rights are not affected by the 
nor attachment, whether the attachment is 
efore judgment, or after the decree. The 
attachment by itself does not give the attach- 
ing creditor any charge or hen on the pro- 
pel ty, nor does it give him any priority in 
respect of the property attached as against 
the Official Assignee or Receiver, the only 
effect of the attachment is to prevent private 
alienation The attaching decree-holders 
therefore are not entitled to execute their 
decree under the provisions of 0. 21, R. 53 
145 I.C. 695=29 NL.R. 303=1933 N 229. 
WTiere during the pendency of a suit the 
defendant agreed and paid a certain amount 


into the hands of the plaintiff’s pleader in 
part satisfaction of the money to which the 
plaintiff may become entitled and the plaintiff 
subsequently obtained a decree but mean- 
while another creditor filed an application in 
insolvency and the defendant was adjudged 
insolvent after the decree in the earlier suit 
had been made, held, that the money deposit- 
ed with the plaintiff’s pleader in the earlier 
suit did not torm part of the assets of the 
insolvent and the original plaintiff was entitl- 
ed to appropriate the same towards his 
decree. 145 I C 826=37 C.W Is 475=1933 
C. 625. Decree creating a mortgage duiing 
a subsisting attachment is not void against 
attaching decree-holder 41 M L J 557=45 
M.103. But jec41M.LJ. 393=45 M. 84 
As to effect of attachment under Court's per- 
mission, see 67 M.L J 741. An alienation in 
compliance with a decree for specific per- 
formance prior in date does not contravene 
this section 139 1 C. 610=34 Bom L R. 117 
=1932 B 301. If there is valid attchment 
of a debt, the satisfaction of the decree in 
which the debt might have been merged 
would be void under S 64, against all claims 
and objections under the attachment. 152 1 C. 
795=1934 P. 619. Under S. 64 it was to be 
shown that the transfer was “contrary to the 
attachment” which is the same thing as saying 
that it must be prejudicial to the interests of 
the attaching creditor or the auction-purcha- 
ser Letting land to statutory tenants on a 
smaller rent basis, held to be prejudicial to 
the creditoi 152 I C 757=1934 A 902 
Rival attachments— Private transfer to 
satisfy one decree if void. 13 BomL.R. 
1189 But see also 37 B 138 
Attachment when effective —S'ee 301 
C 857. Effect of attachment— An attachment 
of property does not conlei title therein, but 
merely prohibits its transfer 39 P R. 1915= 
29 1 C 572 , nor creates a charge 1930 M 
4. See also 60 1 A 167 (P C.) , 39 CW.N 
1076 Attaching creditor must be classed with 
unsecured creditors in insolvency proceedings 
1929 C. 524 See also 42 L W 834=69 M.L J 
799. An order of attachment takes 
effect only from the date of its actual pro 
mulgation under 0. 21,R 54, and not from 
the date of the Court's order 32 I C 276 , 
42 M. 365, 41 M 161, 39 I C. 857; 39 I C. 
562;42M 844=37 ML. J 375, 51 M.349 
(P.C .) ; but also see 33 I C. 492 Knowledge 
of purchaser of the order immaterial 1929 
B 395 A prohibitory older restraining the 
payee of a promissory note from receiving 
the money has not the effect of an attach- 
ment. Such attachment is invalid and S. 64 
does not apply 46 M. 415=44 M L.J. 206. 
Section does not apply to alienations in con- 
travention of ad interim injunction. 1960 L. 
858. The Court can make an order striking 
off an execution proceeding, and at the same 
time continuing an attachment 11 CW.N. 
163 For instances which might tend to 
show that an attachment has expired, see 
22 C 909 (P.C). Attachment before Judg- 
ment-Subsequent sale of property in execur 
tion of another decree- Application for sale 



428 The Gul Court KUkual (Imperial Acts). [S.64 

Expla'iatioM.- For the purposes of this section, claims enforceable under 
an attacbnien* include claims for the rateable distribution of assets. 


Notes. 

bv ncisOii who attached befoie judgment 
38MLr *1^1 See also lb6 I. C 873=17 
Pat L.T 847=1937 P, SO. When a suit is 
dismissed an attachment before judgment 
terminates without any order of Court and if 
the judgment is reversed on appeal or annul- 
led on review the judgment does not revive 

11 so as to affect alienations made before the 
date of such reversal. Even where the 
plaintiff on the reversal of the decree of 
the first Court dismissing his suit appeals 
and on appeal gets a decree in his favour and 
re-attaches the property in suit, Ins claim is 
not one enforceable undci the original 
attachment 147 1 C 509=1933 A L J. 1501 
Where property is attached before judgment 
and the order of attachment is set aside but 
the attachment is restored the parties are 
restored to the position thej occupied when 
the property was oiigmallj attached A 
piivate sale of the property in the interval is 
void 42 A 39 See also 1933 A. 953 , 40 C. 
S9S (P C ). An interim on^er of alttachment 
before judgment passed when the minor 
defendant is not properly represented w'll 
operate for the purpose of preventing alie- 
nation though the order cannot be made ab- 
solute without a proper guardian. A pur- 
chaser of the property in the interval can 
intervene in the proceedings and show that 
the order should not be made absolute. 106 
I.C. 142='1928 MIA re-attachment in 
execution as a matter of greater caution, of 
certain immoveable properties which had 
been attached before judgment does not 
amount to an abandonment of the 01 iginal 
attachment. 2& T C. 81=1 L W. 932. Nor 
will mention in the sale proclamation of a 
mortgage executed after tlie attachment 
amount to a waiver of plea under S 64. 1928 
B 44. Attachment ceasing under 0 21, R 
57 Re-attachment — Alienation during 
interval is valid 97 I C 547 , 7 R 20. An 
alienation which is void by reason of its 
being made contrary to an attachment cannot 
revive or be validated by reason of the 
attachment ceasing as a result of the execu- 
tion being struck off 39 CWN 733. 
When an execution application is struck off, 
the attachment made under it cannot be 
treated as subsisting 18 A 49 See also 6 
A 33; 7 A 617; 19 A. 482 , 23 C 829. The 
assignee of a decree need not apply for a 
fresh attachment 16 A 132; 17 M, 58 The 
death of the judgment- debtor does not cause 
the attachment to cease 12 A 440. When 
a judicial sale takes plai e all previous attach- 
ments effected on the pi operty sold cease 

12 C 317. What are “claims enforceable 
under the attachment”. See 20 A. 421; 23 
M. 478 ; 14 M I A. 543 ; 6 A. 33 , 2 A.L.T 265 
167 I.C 48=1937 N 1. See also 10 WR 99 
Objections under this section are available 
only to those having claims enforceable 
under the attachment 1929 P, 1 

Explanation.— T his explanation is new 


and supersedes 16 B 91 at p. 100; ISC. 77l 
and 25 A. at p. 434. Object of explanation . 93 
I.C. 366=1926 S. 177 Explanation gives prio- 
rity to claims under S. 72, C.P. Code, onlym 
connection with the attachment under which 
they are enforceable If an attachment is 
withdrawn or ceases to exist there is no ngh’t 
to rateable distribution 66 I C 642=8 O.L. 
J 358 The combined effect of S. 64, and 
the explanation which has been added there- 
to IS to extend the protection of lhat section 
to the claimants for rateable distribution 
against private alienations of property after 
attachment, just as much as to the decree- 
holder at whose instance the attachment is 
made 164 IC 1031=1936 O.W.N 861. 
One of the objects of S. 64 is to prevent an 
alienation which might defeat the claim of 
the attaching creditor. Wheie, therefore, 
an alienation has been made after the attach- 
ment and the judgment-debtor satisfies the 
debt of the attaching creditor out of the sale 
proceeds, then such an alienation cannot be 
said to be ‘contrary to such attachment'. 
And other creditors who have not applied 
for attachment but have applied for rateable 
distribution are not entitled to the benefit 
under S 64 The explanation to S.64 does 
not apply unless the claim of the subsequent 
decree-holdrrs can be said to be a claim for 
rateable distribution within S 73 and the 
essential condition of enforcement of such 
claim IS that there should be assets held by 
the Court. 4 A W R 1236=1934 A 1057. 
See also 1933 N 349 Linder S 64, an appli- 
cant for lateable distnbuiion is placed on 
the same footing as the attaching decree- 
holder. But if the attachment weie to cease, 
the position of the person who merely ap- 
plied foriateable distribution might become 
precarious and he would be unable to pro- 
ceed further to realise his decree debt But 
under the amendment of 0. 21, R 55 by the 
Allahabad High Court, even if the attaching 
decree holder is satisfied or withdraws his 
claim, that would not affect the rights of one 
who had already applied for rateable distri 
bution Under the rule, the amount decreed 
IS deemed to include the amount of any 
decree against the judgment-debtor, notice 
of which had been given to the sale officer 
Consequently a private transferee of the 
attached property cannot, by satisfying the 
claim, of the attaching decree holder, claim a 
paramount light so as to override the claims 
of a decree holder who had prior to such 
transfer, applied for rateable distribution- 
1501 0 770=1934 A. 896 Meaning of'en 
forceable” in explanation 49 M 38, "Claims 
enforceable under the attachment", meaning 
of. 1937 N 1,39 CWN 1876 Attachment 
before judgment— Alienation pending attach- 
ment— Subsequent insolvency of defendant 
and discharge- Right of attaching creditor 
to proceed against attached property. 42 L,- 
W 834=69 ML J. 799. 
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Sale. 

65. Where immoveable property is sold in execution of a decree and such 

sale has become absolute, the property shall be deemed 
Purchaser's title vested m the purchaser from the time when 

the property is sold and not fiom the time when the sale becomes absolute. 

66. (^1) No suit shall be maintained against any person claiming title 

under a purchase certified by the Court in such 
Suit against purchaser not mannei as may be prescribed on the ground that the 
maintainable on ground of purchase was made on behalf of the plaintiff or on 
^laintiT^^*”^°”^^^^ ^°^ behalf of some one through whom the plaintiff 
^ claims. 


Notes. 

Sec 65 — Execution sale— What passes 
under. 1930 L. 937. Title of purchaser 
^^hen accrues, liabihtv to Government 
revenue, see 40 C. 89=28 M. L J. 311 
(PC). As to when title vests in the pur- 
chaser, 88 1 C. 693 , 1926 N 17 Under 
S 65, C. P Code, and S. 8, T P Act, a pur- 
chaser in a Court sale is entitled to the pro- 
perty from the date of the sale and not from 
the date of the confirtnalion thereof [40 C 
89(P.C.),Ref ] 145 LC. 174=1933 M. 482. The 
auction-purchaser in execution of a rent 
decree and not the judgment-debtor is liable 
for rents accruing between the date of the 
sale and its condimation, as under S. 6,5 the 
title of the former dates from the date of 
the sale. 23 1 C 101=18 CWN 136, 140 
LC. S60=y OWN 948 0 21, R. 92 

The right of an auction-purchaser of a share 
in a village to mesne profits dates from the 
date of sale and not from the date of muta- 
tion of names in the Revenue Register 45 
I C 248=5 OLJ 31 See also 24 A 475, 
1936 R D 49 Standing crops go with the 
sale of land, unless othervvise provided for. 
13 M. IS Failure to obtain sale certificate 
from court, does not vitiate title of the 
auction-purchaser 25 I.C 8 '^ec also 95 
I C 965 Gift by auction-purchaser before 
confirmation takes eftect if he authonces 
donee to take possession 2 Luck 496=102 
LC 72=1927 0 261 As to effect of reversal 
of decree before grant of sale ceitificate, see 
29 A 591, 56 iM. 808=1933 Iil 598 

=65 M.L.J 253 On a sale being held (but 
not confirmed; the attachment does rot ipso 
facto come to an end. The Judge executing 
the decree is not therefore divested of his 
jurisdiction to deal with the application 
under 0. 21, R 58, in consequence of the sale 
having been held and his order raising the 
attachment cannot be challenged for want of 
jurisdiction 145 I C 142=1933 S. 198 
Sec 66: Scope of Section— As to 
whether the section has retrospective opera- 
tion, see36C.LJ 396=27 CW.N 305 See 
also 43 A 416 , 47 C. 1108 , 1925 N. 41 ; 30 C 
WN.160, 40 C.W.N. 470 A suit for a 
declaration of title brought after the present 
Code of 1908 came into force against the 
transferee from the heir of the certified pur- 
chaser, where the sale took place and was 
confirmed before its enactment, is governed 
by S 317 of the old Code, and not by S. 66 of 
the present Code, and is, therefore, main- 
tainable. 39 P.L.R. 152 Section should be 


strictly construed. 34 P L R 487=146 LC 
932=1933 L 636 See also 1937 M. 362 S. GO 
applies only where plaintifi's claim is based 
on auction-purchase and not where it is prior 
to and independent of the sale. 36 1 C. 681 ; 
1931 B. 578=33 Bom L.R. 1296 S 66 applies 
only when the plaintiff attempts to enforce 
his secret title as agamt the certificated pur- 
chaser It has no application if the heirs of 
the ostensible purchaser do not appeal in the 
case and deny plaintiff's 'benami’ purchase. 
(75 LC 197, Foil ) 165 I C. 709 (2)=1936 A. 
L.J 1169=1936 A 750 It may be that where 
the auction purchasei is no party and is in- 
different as to w'hich of the two contending 
parties is held lo be entitled to the propei ty 
purchased by him he being admittedly a mere 
stake-holder, S 66 does not apply Stu h a 
proposition does not applj to a case where 
the defendant is a transferee under a valid 
title-deed from the auction-purchaser S. 66 
applies not only to cases in which the pro- 
perty is claimed against an auction-purchaser 
himself but also where it is claimed against 
his representative in interest 157 I C. 615= 

1935 A 143 The primar> object of S 66, C 
P. Code, IS that the certified puichase should 
be deemed to be conclusive and no one 
should be allowed to challenge it, unless he 
comes within the exceptions mentioned in 
the section itself, and those exceptions are 
contained in sub s. (2) under which a wrong 
inseuion of the name of the purchaser in the 
sale certificate made fraudulently or with- 
out the consent of the real purchaser can be 
rectified and under which third persons are 
absolutely protected It is immaterial 
whether the plaintiff claims the whole of the 
property purchased at the auction or only a 
share in that property. Where, therefore, 
the plaintiff brings a suit claiming joint pos- 
session over one-half of the propei ty on the 
ground that it was purchased by the auction- 
purchaser on his own behalf and on behalf of 
theplainlift, the suit is not maintainable. 167 
I C 683=1937 A.L J. 52=1936 A W R 1254= 
1937 A 176. As to applicability of section, 
see%lC 116 (Section not applicable to sale 
by receiver with permission of Court which 
appointed him) ; 83 I C 382=1924 0. 218 
(Title of persons beneficially interested in 
the purchase not affected) ; 84 LC. 98=1925 
0. 20; 8 P S8S. (Section does not exclude 
evidence as to auction-pui chase being benami 
when such evidence is relevant) 133 IC 
551. See also 162 1 C. 553=17 Pat L T 591= 

1936 P. 429 Claim based on agreement to 
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(2) Xoihing ta this section shall bar a suit to obtain a declaration that 
the iiame'of au} purchaser certified as aforesaid was inserted in the certificate 


Notes. 

re-coti.o} Jiiacle before and after sale is en- 
foiceable 62 C L J. 88, A suit based on the 
ground that the plaintiff was the teal pur- 
chaser at a Court-sale and that the certified 
purchaser was not really so, is barred by 
S. 66 It is immaterial ivhether the plaintiff 
IS in possession and seeks confirmation of 
poissession or whether he is out of possession 
and seeks to recover it But if the real owner 
is in possession of the property and the certi- 
fied purchaser wants to take advantage of 
his name being m the sale certificate and 
brings the suit on that basis the leal owner 
can successfully defend it on the giound of 
his being the real purchaser. But if the 
plaintiff bases his suit on some otlier title 
subsequently acquired, c , adverse posses- 
sion, the suit does not come under S, 66 12 
P. 616=14 Pat L.T. 208=1933 P. 264 S. 66, 
raises an irrebuttable presumption in favour 
of the auction-put chasers But there is 
nothing to pievent him from creating a trust 
in favour of, and constituting himself a 
trustee for, the person who supplies the pur- 
chase money Even if theie be no registered 
instrument, twelve years’ enjoyment by the 
beneficiary will confer a prescriptive right in 
him 4 A.W.R. 676=1934 A. 990. The 
auction-purchaser's right arising from the 
sale cannot, by reason of S. 66, be questioned 
in suit But a plaintiff can claim title to the 
property covered by the purchase not on the 
ground of the purchaser being benamidar for 
himself, but on the ground that the purchaser 
subsequently tiansferred or agreed to trans- 
fer his title to himself or that he acquired 
the same otherwise, for example by presenp 
non. 4AWR 676=1934 A. 990, 62 CL.J 
88 : 1937 M 362 S 66 (1) has to be strictly 
applied. Its object is to prohibit on grounds 
of public policy a suit against the certified 
purchaser on the ground specified in the 
section It does not render benami transac- 
tions illegal. If the cause of action is not 
based on the benami purchase but on a 
contract or title acquired subsequent thereto, 
S 60 IS not a bar. 1937 M 362 In the 
absence of anything definite to show the 
contrary, the purchase made by a joint 
decree holder, though in his own name, would 
undoubtedly enure for the benefit of all the 
persons interested in the joint fund w'hidh 
has been utilized in the acquisition of the 
property. Other pei sons would be beneficial- 
ly interested in the purchase, and would be 
“entitled to recover a share of the properties 
purchased at auction," conditional on the 
payment of a proportionate share of the 
costs incurred in the litigation. And this 
right can be relinquished without a written 
instrument, as such right is short of owner- 
ship. 1933 A 854 (2)=148I.C 502=1934 A. 
L.J 107. A suit for execution of a sale-deed 
and for recovery of possession on the ground 
that defendant’s father purchased the pro- 
perties as benamidar for the plaintiff falls 
within S. 66, and is barred 29 1.C 138; 54 


M L J. 462 (P.C ) S 66 applies not only to 
cases in which the property is claimed against 
an auction-purchaser himself but also where 
It is claimed against his representative in 
interest as, for example, a transferee from 
him under a valid title-deed, 4 A.W R 974= 
1935 A. 14 The section provides that no 
suit shall he against theceitified purchaser 
on the giound that the purchase was on be- 
half of the plaintiff 44 I A 201=44 A. 159 
(P C.) Cases of suits by certified purchasers 
aie beyond the letter and scope of this 
section, 21 A. at p 40 The section protects 
the certified purchaser only so long as he 
retains the possession given by Court When 
he parts with it to the true owner he cannot 
sue for possession. If he ousts the true 
owner m possession for more than 12 years 
the true owner's suit for possession is based 
Upon adverse possession under the limitation 
and IS not barred by this section 56 1 A 330 
=51 A. 675=57 M L J. 177 (P C). A benami 
certified purchaser can sue m his own name 
even when the true owmer’s name is disclos- 
ed See 22 B. at p 679 The object of S. 66 
IS to put an end to benami purchases at 
Court sales in execution 43 M 643=39 M L, 
J 11 (P C) , 12 Beng, L R. 317 An agree- 
ment subsequent to a purchase is not affect- 
ed by the section and is specifically enforce- 
able 43 M. 643=39 M.L J 11 (P.C.) ; 42 M. 
615 (FB), SlBomLR 1271. But «e 54 1. 
C 726=24 C.W N 27 ; 42 M 616 (F.B.). But 
an agreement made prior to the execution 
sale is affected by the section and a claim to 
enforce it will be barred 35 C W N. 940=54 
CL J. 147 [43 M 643 (P.C). Dist.] A suit 
by a judgment-debtor against an auction- 
purchaser to enforce an agieement before 
the sale to reconvey the properties to the 
judgment-debtor is barred. 50 1 C. 546 The 
secHon IS intended to prevent fraud, and 
cannot apply to cases in which its applica- 
tion would promote fiaud. 12 C 204 But 
see 16 M, at pp. 292-93, The section has 
no application where it is found that the 
certified puichasei was, at the date of the 
purchase, managing the plaintiff's familjy as 
its agent, and that he bought the lands as 
such 17 M at p. 286, 287 See also 18 M 
436,Butsee22 A. 434, A person is entitled 
to be regarded as the certified purchaser 
at any time after the acceptance of his 
bid at the sale, even though a sale certificate 
has not issued to him. 25 W.R 493 ; 19 I.C 
909=19 CL.J 3,30, 29 I C 716; 53 I.C 961 
Section is no bar when the certified purcha- 
ser does not contest plaintiff's claim 82 1 C- 
344=1925 A 47 The section should be con- 
strued strictly 5 Bom L R. 329 ; 2 L L J, 
358, and literally. 2 1 A. 154; 1923 C 228. 

Applicability of Section.— A plaintiff 
purchaser, at a Court-sale, is not entitled to 
recover the pioperty from the defendant of 
whom he was_ found to be the benamidar, 
and the benami transaction was found to be 
free from fraud. 36 B. 116. See also 56 1.A 
330; 108 I.C 130=26 A.LJ.' 245. Th 
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fraudulently or without the consent of the real purchaser, or interfere with the 
right of a third person to proceed against that property, though ostensibly sold 

Notes . the fraud , he is not hit by S. 66. 61 C 440= 


section applies only to sales in execution of 
decrees of Civil Courts, held under the Code. 
14 C at p 585 S 66 has no application 
in a case where the benamidar himself does 
not claim under the sale certificate. 27 C 
W.N, 208=1923 C 302 A cause of action 
against the benamidar which arose under the 
old Code, 1^, IS not affected by the new 
Code 50 I C. 335=23 C.W.N 604 See also 
18CLJ 616=8 C. W.N. 1331. Section ap- 
plies to the case of a purchaser at a sale in 
enforcement and execution of certificate 
under S. 2 of the Public Demands Recovery 
Act. 16CWN 973=16 CLJ 412. Where 
at an auction, a person purchased property in 
the name of one and it was alleged by 
another that it was in trust for him, a suit 
between these two claimants is not within the 
prohibition contemplated by S. 66 33 1 C. 
1000 Section does not apply to cases where 
a plaintiff who purchases property in the 
name of another, has been m adverse posses- 
sion fur over 12 years 19 C. 199. The sec- 
tion applies whether the ostensible purchaser 
at an auction-sale purchases the whole or 
part of the property sold 57 1 C. 684 Benami 
purchaser attesting sale by true owner, effect 
of— Whether operates as estoppel. See 36 
M. 564=23 M.L.J. 301 A manager guilty of 
fraud cannot take advantage of the section 
as against the ward 30 I.C. 212. As to 
fraud, see also 36 B 116 Joint decree- 
holders — Co-decree-holders purchasing at 
execution sale— Rights of others See 37 A 
545 (PC) (affirming 32 A 541=6 1 C 364). 
29 I C. 447 IS not now good law See also 29 
A 557 Section 66 has no application to cases 
where the manager of a Hindu family or a 
tenant -in common purchases with funds 
belonging to the joint family or to all the 
tenants m-common 17 I C 434=1912 M.W . 
N 1071 See also 43 M L J 363=45 M 856, 
37 I C 111. S 66 is intended to discourage 
bemmt purchases at execution sales 
held by the Court by penalising the person 
who purchases henami m the name of another. 
The penalty applies equally to any one claim- 
ing through him It does not apply where 
the name of the benamtdar has been inserted 
in the sale deed fraudulently or without con- 
sent of the real purchaser. The section re- 
fers to private agreements or understandings 
between the benamtdar and the person who 
employs him It has, therefore, no applica- 
tion to a case where the plaintiff says that he 
and first defendant, the karta, purchased cer- 
tain property with joint family funds : that 
the latter allowed the property to be sold for 
arrears of rent ; that in the auction the pro- 
perty was purchased by second defendant, 
son of the first defendant , that however was 
only benamt ; it was really purchased by tbe 
first defendant and that it continued to be 
the partible property of the joint family. The 
plamtiff is an innocent person and no party to 


ISO I.C. 1051=38 CW.N. 494=1934 C 567, 
Where properties sold in execution of a 
decree w'eie purchased with the funds of the 
manager of a joint Hindu family m the name 
of his conin-law, S 317 of the C. P. Code, 
1882, bars the claim of the members of the 
joint Hindu family to the properties as being 
really joint family acquisitions 44 I A 201 
=33M.LJ 180=40 A 159 (PC) See also 
35 A. 80=40 I A. 40=24 M.L J 345 (P C). 
Purchase at Court-auction by two persons 
with joint funds-Sale certificate mthe name 
of one— It is a joint tiansaction constitut- 
ing the parties co-purchasers and not a. 
benamt transaction and this section does not 
apply to It. 50 B. 660 But see 1934 C 322. 
Some persons purchased a property in exe- 
cution sale in the name of one of them They 
had contracted themselves that they shall be 
the owners of the property in shares propor- 
tionate to their contribution. The benamtdar 
sold away more than his share of the pro- 
perty. One of the cMtnbntors filed the suit 
for declaration of his share in the property. 
Held, that S. 66 was a bar to such a suit 
The opeiation of S 66 could not be ousted 
by tbe existence of any private agreement or 
undertaking 61 C 371=150 I C. 77=1934 
C 322 

Suit for Represent \tives of seal Pur- 
CHASER-i — S 66 15 intended to bar the 
institution of a suit against the certified 
purchaser by the beneficial owner or one 
standing as successor-in-title of the bene- 
ficial owner 16 I C 48^=10 A L J 97 Also 
jfe25IC 821=12 ALJ 1145 157 I.C. 615 
=1935 A 143 S 66, C P Code, applies 
to the successor- m-title of the certified pur 
chaser 55 I C 499=16 N L R 87 (31 B. 61 , 
35 B 342, Ref) Also jee 19 I.C 909=19 CL. 
T 330, Third parties— S 317 of the old Code 
did not apply to persons claiming through the 
certified purchaser. 46 I C 216 Third 
parties— Suit by beneficiaiy against the 
benami certificated purchaser. See 54 I.C 
127=24 CW.N SI. Third parties— Property 
mortgaged by judgment-debtor— Sale in 
execution— Suit by mortgage against the 
judgment-debtoi and execution purchaser 
54 1 C 967=37 M L J. 586 [37 A 545 (P C.) , 
Kef.]. 

Suit foe possession— A plaintiff at a 
Court-sale is not entitled to recover the 
property from the defendant of whom he 
was found to be the benamidar and the 
benami transaction was found to be free 
from fraud 36 B 116 Also 35 A 138, 
29 1 C 787; 40 C. 20, 28 M L J 251 (Auction- 
purchaser not trustee for real purchaser) . 
S 66 IS no bar to a suit brought by the 
principal against the agent for the recovery 
of properties purchased by the agent in his 
own name but with the principal's money a.nd 
for the principal’s benefit in a Court-auction 
though without the knowledge of the prin- 
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to the certified puichasei, on the ground that it is liable to satisfy a claim of 
such third person ag^i^sj the real owner. 


67. 2[S. 327 ] (1) The i[ Provincial] Government, 3 [ * : 

mav, by notification in the 4[* >i'] Official Gazette 
make rules for any local area imposing conditions m 
respect of the sale of any class of interests m land in 
execution of decrees for the payment of money, wheie 
such interests are so uncertain or undetermined as, in 
the opinion of the 1 [Provincial] Government, to make 
it impossible to fix their value. 


Power for ^[Piovincialj 
■Government to make rules 
as to sale of land in execu- 
tion of decrees for pa 3 ’inent 
of money 


2[(2) When, on the date on which this Code came into operation in any 
local area, any special rules as to sale of land in execution of decrees were in 
force therein, the l [Provincial] Government m,ay, by notification in the 4[ ' M 
Official Gazette, declare such lules to be in force, or may, 8['<' 

* ^ "^ ] by a like notification, modify the same. 

Evciy notification issued in the exercise of the powers confened by this 
sub-section shall set out rules so continued or modified.] 


Delegation to Collector o[ powers to execute decrees against 
immoveable property. 


68. [S. 320,] The 1 [Provincial] Government may, 3 [ : i u 

declare, by notification in the 4[ i ■»■] Official Gazette, 
that in any local area the execution of decrees in cases 
in which a Court has ordeied any immoveable pro- 
perty to be sold, 01 the execution of any particular 
kind of such decrees, or the execution of decices 


Powei to prescribe rules 
for transferring to Collec- 
tor executions of certain 
decrees 


Leg. Ref. 

^Substituted for the word ‘local’, by Gov- 
einment of India (Adaptation of Indian 
Laws) Order, 1937 

^Section 67 was re-numbered as (1) and 
to the same section sub-S (2) was added 
by Act I of 1914, S 3 

®The words “with the previous sanction of 
the Governor-General in Council” were le- 
pealed by Act XXXVIII of 1920 

^The word ‘local’ omitted by Government 
of India (Adaptation of Indian Laws) Order, 
1937 

Notes. 

oipal 49 I C 734=9 L W 276 [19 W.R 356 
(PC), 37 A S4S, Foil] 

Suit fok declaration —A suit by a son, 
member of a joint Hindu family, for a decla- 
ration that a Court auction-purchase in the 
name of his mother, made out of family 
funds is benami, is barred under this section 
43 A 711 But It has, however, been held 
that the real pui chaser in a benami sale who 
remains in possession is not piecluded by S 
66, from suing for declaration that he is the 
owner 25 I C 810, nor from remaining in 
possession of the property till the certified 
purchaser pays him a binding mortgage debt 
which he paid off bona fide on the basis of 
his supposed title 133 I C. 536=1932 A 32 
=1931 A.LJ 601 

Pleadings — The plea of bar under the 
section may be put forward and given effect 


to at any stage of the suit, even in appeal for 
the first time if it does not depend upon di^ 

Sec 67.— The rules framed are not re- 
trospective in their operation IS E. 322, 
and may provide for an appeal from the 
Collector's ordeis 12 A 564 Sanction of 
Commissioner to sale of agricultural land 
in execution— Unnecessary. 19 I C 479= 
89 PR. 1913. 66 IC 893=3 L L J 5. 

Sec 68 Scope op Section —Under S 68, 
only those decrees can be transferred for 
execution to the Collector which direct the 
sale of any immovable property or such 
decrees m execution of vyrhich any propertj- 
could be attached and sold It is only when 
the property attached is capable of being sold 
and is a revenue-paying estate that the Civil 
Court can transfer the decree to the Collector 
with a clear direction to sell the pioperty If 
file property is non-transferable, the Civil 
Comt is not competent to transfer the decree 
to the Collector. If the Civil Couit is not 
competent to order the sale of the properlj, 
the Collector can have no juiisdiction over 
such property. 31 N.L R 239=156 I C. 65= 
1935 N. 133, See also 162 1 C. 362=1936 0. 
^0. The (Tollector is bound to carry out the 
decree, subject to the discretion given to him 
° j ^ following sections 

and subject to the provisions contained in 
Ss 4,5and6of Sch.Iir.ll A.atp 9S(F.B.); 
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ordering the sale of any particular kind of, or. interest m immovable property, 
shall be transferred to the Collector. 


Notea 133 LC 009=1931 A. 320 C2)=1931 A.L.J. 

See also 7 B 332. All that the executing 166 6>ealjnl933 S 112=142 1 C. 579. After 


Court has to see is whether it is a case in 
vihich a decree-holder asks for the sale of 
the agiicultural property and if that is the 
case, the decree has to be transferred to the 
Collector for execution as soon as the Court 
orders that the property should be sold. 147 
LC. 1201=3 A.W.R 579=1934 A 253. Under 
the provisions of S. 68, the Local Govern- 
ment has no power to transfer to the Col- 
lector an execution case pending m a Civil 
Court in which that Court has already sold 
the property but the sale has not been con- 
firmed The power of the Local Goveinment 
js confined only to those cases in which the 
property has not been sold but only an order 
for sale has been passed 148 LC 464=1934 
0. 138=11 O.W.N. 411 If It IS declared by 
notification that a decree for sale of a parti- 
cular kind of property should be transferred 
to the Collector for execution, a sale of the 
pioperty. if made by a Civil Court, is void 
as such a notification ousts the jurisdiction 
of the Court so far as regards the execution 
of the decree ISl LC 244=1934 A.L J. 859 
=1934 A 314 The functions of the Court 
under 0. 21, R 2, cannot be delegated to the 
Collector or his subordinates, though the 
decree has been transferred to the Collector 
for execution 37 Bom, L R 93=1935 B 158 
Rules framed under R 17 as to tiansfer of 
decrees foi execution J-S B 1132 Collector 
—Power of, to execute deciee transferred 
61 IC 579=18 NLR 131 The functions 
of the Court under 0 21, R 2, C. P Code, 
cannot be delegated to the Collector or his 
subordinates, though tho decree Ins been 
transferred to the Collector for execution 
59 B 345=37 Bom L R 93=1935 B 158 
The Collector executing a decree transferred 
.to him, under S. 68, is not a Court, and he 
has no power to certify an adjustment of the 
-decree under 0 21, R 2 An adjustment 
recorded by the Collector dui ing execution 
cannot consequently be treated as certifica- 
tion under 0. 21, R 2 19 NLJ. 175 , 60 B 
729=164 I C. 9=38 Bom L.R. 505=1936 B. 
277 As to powers of Civil Court and Col- 
lector, iee also 38 Bom L R. 221 When exe- 
cution proceedings are transferred to the 
Collector under S 68, for sale of immovable 
property, and the j'udgment-debtoi is a 
minor, the Civil Court, and not the Collector 
has the power to give peimission to the 
decree-holder to bid at the sale, which is 
required under 0 21, R. 72 60 B. 688=38 
BomLR 276=1936 B 189. A Court has 
authority to re-call its own record trans- 
mitted to the Collector for execution. 7 B 
at p. 336 ; and can control the proceedings of 
the Collector 8 B 301 ; 1 1 B at p. 482 : 7 A 
407 See 9 A 43 and U A. 94. The Collector 
does not become the Court executing the 
decree by the mere fact of the exccution of 
ahe decree having been Iransfei red to him 
1-55 


transfer to Collector no new process of 
attachment can be issued against the same 
propel ty. 92 1 C 906=1926 0 . 318. As to 
jurisdiction of Civil Court to interfere willi 
the powers of the Collector, see 2 0 
N. 73=1925 0 448. also 50 A. 827= 
1928 \ 558=26 ALJ 769 A Civil Court 
can order the temporaiy alienation of the 
land of an agncultuial tribe in satisfaction 
of a money decree. 74 I C. 194=4 Lah L J 
476 Alienation of land by j'udgment-debto.' 
without permission is void. 153 LC. 612= 
IIOW.N. 1626=1935 0, 156; 11 O.W.N. 
1571=1935 0. 121 The Collector must 
decide the best method of satisfying the 
decree whether by management by the Col- 
lector himself or by sale or by letting But 
he has not got the discretion to decide 
whether the decree has been satisfied 37 B. 
32. But see 16 A. 228 All that is delegated 
to the Collector is to consider the proper 
mode in which a decree may be satisfied by 
an agriculturist debtor so as to save, if pos- 
sible, the sale of his property and the Court 
passing the decreee can enqui re into the 
question whether the decree-amount is satis- 
fied 01 not and order a further e.xecution 
when the Collector has leturned the papers 
under an erroneous belief that the whole 
amount had been liquidated 142 I C 579= 
26 SLR 506=1933 S 112 When a decret- 
has been transferred for execution to a 
Collector, an application to record satisfac- 
tion under 0 21, R 2 should be made to him 
16 A 228. But fee .37 B, 32. Decree tians- 
ferred to Collector loi execution— Deciee- 
holdcr ceitifying payment through mistake 
or fiaud of judgment-debtor — Collector 
entering satisfaction— Jurisdiction of trial 
Court. 167 1 C 401=1937 O.W.N. 231. A 
suit lies m a Civil Com t for confirmation of 
a sale held by a Collector and to set aside an 
order passed by him cancelling it 25 A. 355 
In view of S 68 and Allahabad Government 
Notification No 1887 1-238, dated 7-10-1911 
which authorises the Collectoi and Collector 
alone to sell ancestial property a sale of it 
by the Civil Court Amm is without juris- 
diction. 143 LC. 522=1933 A 192=1932 A 
L.J. 1118. See aUo 154 LC 933=1935 A W R 
249=1935 A. 468,8 Luck 504=10 OWN. 
517=145 IC 363=1933 0 274 As tu 
U P. Notification, sec 148 1 C 464=11 0 W. 
N. 411=1934 0 143 See also 1936 R D 197 
An ancestral grove with a house which has 
been assessed by Government can be sold in 
execution by the Collector only. 36 A 33 
Execution sale—Ancestral property sold as 
non-ancestral property whether can be set 
aside 24 A L J 281=44 k. 380, “Ancestral 
land" as defined in (All.) General Rules, Ch 
IV, R 8 (a) means property owned conti- 
nuously from 1—1—1860 by the proprietor 
Land gifted to the judgment-debtor after 
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Pro^iSiOi'i;, of 'i KiiJ 

Scredule i(j rji^iv 
Rules of procedure. 


69, The provisions set forth in the Third Sche- 
dule shall apply to all cases in which the execution of 
a decree has been transferred under the last preced- 
ing section. 

70. [S. 320, paras, 2 and 3], (1) Thel[Provin- 
cial] Government may make rules consistent with the 
aforesaid provisions — 


Leg. Eef. 

^ Substituted for the word ‘local’ by Gov- 
ernment of India (Adaptation of Indian 
Laws) Order, 1937. 


Notes. 

that date is not, therefore, “ancestral land" 
and the sale theieof need not be by the 
Collector 1933 ALJ 91=1933 A. 138 
Where a certam land is saleable under the 
Bundlekand Land Alienation Act, this section 
cannot be invoked to transfer the decree to 
the Collectoi. 48 A. 392=1926 A. 339=24 
A.L J. 397. Where the mortgaged property 
IS ancestral, the Civil Court is bound under 
S. 68, to transfer the proceedings in execu- 
tion of the moitgage decree to the Collector 
162 1.C 362=1936 0. 280. 

Appeal,— No appeal lies to the High Court 
from an order passed by the Collector in an 
execution proceeding transferred to him 7 
Horn L.R. 682; 5 A. 314 (F.B.). 

Secs 68 to 72 and 0.21— S. 72 must be 
read as alternative to S. 68 and so read it 
only indicates the source of the authority of 
the Collector to exercise powers under 
Sch. Ill in local areas where the Local 
Government has not issued a notification 
under S 68 The Civil Court has under S. 72 
power to authorize the Collector exactly as 
the Local Government has it under S. 68. 
The Civil Court cannot under S 72 exercise 
the powers of Collector under Sch. Ill due 
to the express provisions of Ss 72 (2) and 
70 (2). 167 I.C 807=1937 N. 41 The rules 
in Cb. 40 of the Revenue Manual do not 
apply to the execution of decrees of Revenue 
Courts, because Ss 68 to 72, C. P Code, 
have been specifically excluded by the 
Second Schedule to the Agra Tenancy Act 
Decrees of the Revenue Courts passed under 
the Agra Tenancy Act must be executed in 
the manner laid down in 0, 21, C. P. Code. 
1937 R.D 37. 

Sec. 70— A Collector acting under the 
section IS a Revenue Court and can pass 
order under S 476, Cr P. Code 14 AL.J 
1077=38 I C. 419. After a sale is confirmed 


by the Collector and retransmitted to the 
Civil Court, he has no power left to inter- 
fere with the sale. 48 A. 568, The function 
of the Collector on receipt of a C Form 
Issued by the Civil Court according to the 
rules prescribed under the C P. Code and in 
the C. P. Revenue Book Circular, Vol 2— 
III 8, is either to execute it by sale of the land 
attached or to realise the amount due under 
the decree by a lease^ or similar arrange- 
ment. It IS beyond his function, when the 
sale is closed and the auction confirmed, to 
entertain a compromise relating to the sale 
26 N.L.J. 93. But see 1935 A L.J. 919. A 


Collector, who is empowered by rules framed 
by the Local Government under S. 70 (1) to 
set aside the sale of immovable property 
held in execution of a decree transferred to 
him by the Civil Court, has jurisdiction to 
set aside such sale even after the sale has 
been confirmed by him and the record of the 
execution case has been letransmitted to the 
Civil Court, if he is satisfied that the decree- 
holder, by the exercise of fraud, kept the 
judgment-debtor ignorant of the execution 
proceedings culminating in the sale of the 
property and of the confirmation of sale, 
and that as a consequence of his fraud the 
decree-holder succeeded in purchasing the 
property of the judgment-debtor for much 
less than its real value. An order passed by 
a Collector confirming a sale is a judiciali 
order and he has inherent power to recall 
and cancel his order if he is satisfied that it 
IS necessary to do so for the ends of justice 
or to prevent an abuse of the proceedings 
held by him. The retransmission of the 
decree to the Civil Court no doubt puts an 
end to the jurisdiction of the Collector to 
take further proceedings m execution of the 
decree, but it cannot divest him of the 
inherent jurisdiction possessed by him to 
correct his judicial orders or to review the 
same. 158 I.C 753=1935 AL.J. 919=1935 
A. 868. No suit lies to set aside sale by 
Collector 3 0 W.N 739=97 1 C 1036=1926 
0 612 An order of the Commissioner 
passed on appeal from the Collector setting 
aside the objections of the judgment-debtor 
or auction-purchaser cannot be questioned 
inaGviICourt 139 IC 498=1932 0. 273 
(6 O.W N. 1214, Foil ) . Where a decree for 
sale under a mortgage has been transferred 
for execution to the Collector under S, 68, 
C P. Code, a moitgage of the property 
comprised in the decree by the judgment- 
debtor without the written permission of the 
Collector is absolutely void under para 11, 
Sch in. C P Code 153 T C 612=11 O.W. 
N 1626 See also 11 OWN 1571 , 162 I C. 
362=1936 0 W.N. 489=1936 0 280 A suh- 
divisional officer conducting a sale cannot 
depute the Nazir to hold the sale, as it is 
contrary to the imperative provisions of 
R. 10 (11) of the C P Revenue Book 
Circular framed under S 70 (1), C P Code. 
It is also illegal to continue a sale already 
commenced for about 9 days without direct 
mg the bidders to be present on the days on 
which it might be recommenced A bid 
made by a prospective purchaser on_ a pre- 
vious day cannot also be accepted behind his 
back several days later, so as to make him 
liable for loss on re-sale on his failure to 
pay the price. That is neither propernor 
equitable. 18 N.L.J. 11. 
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(a) for the transmission of the decree from the Court to the Collector, 
and for regulating the procedure of the Collector and his subordinates in exe- 
cuting the same, and for re-transmittmg the decree from the Collector to the 
Court; 

(b) conferring upon the Collector or any gazetted subordinate of the 
Collector all or any of the powers which the Court might exercise m the execu- 
tion of the decree if the execution thereof had not been transferred to the 
Collector ; 

(c) providing for orders made by the Collector or any gazetted subordi- 
nate of the Collector, or orders made on appeal with respect to such orders, 
being subject tot appeal to, and revision by, superior revenue authorities as near- 
ly as may be as the orders made by the Court, or orders made on appeal with 
respect to such orders, would be subject to appeal to, and revision by, appellate 
or revisional Courts under this Code or other law for the time being in force 
if the decree had not been transferred to the Collector. 


[S. 320, para 4.] (2) A power conferred by rules made under sub-section 
(1) upon the Collectoi or any gazetted subordinate of 
Jurisdiction of Civil Collector, or upon any appellate or revisional 
Courts barred. authority, shall not be exerciseable by the Court or 

by any Court in exercise of any appellate or revisional jurisdiction which it has 
with respect to decrees or orders of the Court. 


71. [S. 320, para. 5.] In executing a decree 
Collector deemed to be transferred to the Collector under section 68 the 
acting judicially. Collector and his subordinates shall be deemed to be 

acting judicially. 

72. [S. 326 ] (1) Where in any local area m which no declaration under 
section 68 is m foice the property attached consists of 
W here Court may autho- qj. ^ share in land, and the Collector repre- 

s3e of *lSd°^ sents to the Court that the public sale of the land or 

share is objectionable and that satisfaction ot the 


Leg Ref 

^ For rules providing for appeals m the 
Punjab from the orders of a Collector or 
the gazetted subordinate of a Collector in 
certain cases, see Punjab Gazette, 1909, Pt 
I, p. 12. 

Notes 

Execuiion —Objections to sale of pro- 
perty— Court, power of, to amend applica- 
tion— Date of application 37 I C 78= 
3 0 L J. 529. Execution transferred 
to Collector- Judgment-debtor a minor— 
Permission to bid at sale to decree-holder is 
to be given by the Civil Court not Collector. 
60 B 688=38 Bom L R. 276=1936 B. 189. 
Rules framed by C. P Government under 
S. 70— Collector deputing Nazir to conduct 
sale not legal— Bid on one day— Accep- 
tance several days later not proper. Bidder 
not liable for loss on lesale 18NXJ 11 

Sec. 70, (2).— Where a decree is trans 
ferred to the Collector for execution, a Civil 
Court cannot entertain an application under 
0. 21, R. 72 inasmuch as that power has been 
conferred on the Collector. 42 B. 621=20 
Bom.L.R 708 

Sec. 72 l^cea/so Notes under S. 68] 
Scope and applicability of section— On 
this section, see 103 I.C 884 (1)=1927 N. 
324, 1937 N. 1. The intervention of the Col- 


lector contemplated by S 72 is a preliminari 
requisite to the application of that section. 
S 72, however, can only be applied in cases 
where the land is saleable Where the land 
IS protected from sale by a special enact- 
ment, S, 72 can have no application. 161 
1 C 628=1936 Pesh 90 Section does not 
apply to decree directing sale of land, in 
pursuance of contract affecting the same. 2 
A. 856. See also 9 C 290 at p. 293 Action of 
Collector under section is administrative. 
1 L. 192=58 1 C 603 (F B ) The sanction of 
the Revenue authorities not necessary for 
sale of revenue-paying land, in execution. 
69P.L.R. 1918=46 I C 864, See also 1 P.R. 
1919=52 I.C. 356 Under S 72 the Collector 
IS empowered to represent to the Court that 
the public sale of land is objectionable and 
that a temporary alienation of land would 
satisfy the decree. He has however no 
authority to represent that a temporary 
alienation is objectionable and even if he 
represents that a public sale is objectionable, 
it IS for the Court to decide whether his 
objection should be maintained. 157 I C. 
953=1935 Pesh. 113. The Collector has no 
authority to suggest satisfaction of the 
decree in part by transfer of certain debts 
from the judgment-debtors to the decree- 
holders, or that mortgagee rights should 
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[S. 73 


decree may be made -vtdi.ii a reasonable period by a temporary alienation of the 
laud Of sh.^ix. ihc Court may authorize the Collector to provide for such satis- 
faction m the maimer recommended by him instead of proceeding to a sale of 
the land or shaie. 

(Ij Jn every such case the provisions of sections 69 to 71 and of any 
rules made m pursuance thereof shall apply so far as they are applicable. 

Distribution of Assets. 


73. [S. 295,] (1) Where assets are held by a Court and more persons than 
one have, before the receipt of such assets, made ap- 


sale to be rateably distribut- 
ed among decree-holders 


the payment of money passed against the same 
judgment-debtor and have not obtained satisfaction 


Leg. Ref. 

In sub-section (3) tor tbe word ‘Govern- 
ment’ the word 'Crown’ has beer substituted 
by the Government of India (Adaptation of 
Indian Laws) Order, 1937 

Notes. 

similarly be ti ansf erred to the decree-holder 
He has also no light to compel the decree- 
holder himself to take the lands on lease at 
a valuation fixed by the Collector 160 1 C. 
571=1936 Pesh U A District Judge execu- 
ting a decree is not bound to accept the re- 
commendation of a sub-divisional officei to 
the Collector to arrange to have the decree 
satisfied by a temporary alienation. 9 P L. 
R. 1915=27 1 C 630. The object of section 
IS to save land by temporary alienation and 
the Court executing decree cannot vary its 
terms by authorising satisfaction in instal- 
ments 2 .N W.P 347. See also 6 N.W.P 
39 A Civil Court is competent in execution 
proceedings to grant a farm of the land of a 
judgment-debtor belonging to an agricultural 
tribe If tbe Court in granting such a lease 
makes the lease money payable by instal- 
ments, it might be said that the Court has 
acted in an unwise or indiscreet manner by 
not demanding the entire lease money at 
once but it cannot be said that the Court has 
passed an order which it had no jurisdiction 
to pass. Such an ordei is not illegal or 
without jurisdiction and the piovisions of 
S 36 apply to the case and the Court can 
enforce payment of the lease money by 
applying the provisions of the Code relating 
to execution of decrees (1920 L. 456, Foil.) 
38 P.L R. 936=1930 L 696 Regarding suit 
to set aside sale by Collectoi, see 1 Luck. 
558:1926 0. 612=3 OWN 739 Collector 
reporting inability to execute Executing 
Court should not file execution application 
but should proceed with the execution. % 
I.C 199 (1)=1926 L 632 
Concurrent applications for execution 
OF DECREE— Form of execution To be adopt- 
ed.— When several applications for execu- 
tion are pending against the same judgment- 
debtor, and all the applications have been 
made within the time required to give them 
a right to share in any realizations, it is 
obviously inequitable to adopt a form of 
execution which will favour one of the 
decree-holders at the expense of the rest. 
1935 L. 964 Where more applications than 
one are pending, and the Collector has repre- 


sented that the public sale of the pioperty 
under attachment is objectionable, the 
correct procedure would seem to be for the 
Court to give the Collector details of the 
pending applications and to ask the Collectoi 
to suggest a method of temporary alienation 
which will provide as far as possible for the 
satisfaction of these decrees 1935 L 964 
Farm of land in favour of decpee-holdlr 
—Nature and effect -A farm of land in 
favour of a decree-holder is more in the 
nature of an adjustment of a decree the 
decree-holder receiving a tenure of the land 
in satisfaction of his decree as a whole and 
it stands on a different fooling from a lease 
'Which IS given out either on payment of an 
initial lump sum, or of rent at stated inter- 
vals. A deciee-holder maybe prepared to 
surrender his rights under the decree m 
return for receiving a limited tenure of 
the land rather than face a continuation 
of the execution proceedings 1935 L 964 
Sec 73: [See also Noif.s under 3.63] 
Scope and Applicability of Section.— Con- 
ditions as to the applicability of the se tion, 
and right to rateable distribution. See 30 1. 
C 49=21 CL J 624, 19 I.C 226=19 CW.N 
535, 42 M L J 473 , 48 M L T 459; 42 I.C. 897 
=1917 MWN 859; 1929 R. 198. Court 
has power to order rateable distribution in 
suitable cases even apart from S 73. 1936 
C. 390 _S 146 cannot enlarge the scope of 
S 73 as it IS express!} made subject to the 
other provisions of the Code 159 I (3 575= 
40 OWN. 26=1935 C 738. This section 
must be read with S 63 supra See the cases 
cited on the point under S 63 S 73 has 
been so worded as to include cases in 
which it IS possible that the pui chase-money 
may not be actually deposited 1933 ALJ 
1102=1933 A. 666 S. 73 is applicable not 
only -where sale is made by the Court, but 
also to cases m which execution of a decree 
IS transferred to the Collector and sale is 
made by him, whether the Collector receives 
the purchase-money in cash or the decree- 
holder is declared to be the pui chaser and 
the purchase-money is to be set-off against 
the decretal amount. 1933A.L.J 1102=1933 
A 666. Where an execution sale held by the 
Collector was set aside and the purchasers 
having obtained order for refund of their 
purchase-money applied for lateable distri- 
bution of the assets realised by the sale of 
property in execution of a decree against 
the decree-holder . Heldf that S. 73 did not 
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thereof, the assets, after deducting the costs of realization, shall be raieably 


Notes. 

app!> as the applicants had rot made appli- 
cations to the Civil Court in execution 151 
I C 1027=1934 N. 243. S 73 does not take 
into account at all whether payment orders 
have been passed for the different decree- 
holders who have decrees against the same 
judgment-debtor. All that the section con- 
siders necessary aiethat assets should be 
held by a Court and that more persons than 
one have made applications to the Court for 
the execution of decrees The mere fact that 
the Court has passed a payment order m 
fa\our of one of the decree-holders is no 
consideration which should bar the right of 
rival decree-holders to rateable distribution. 
The principle of S. 73 is that as long as the 
assets are still held by a Court there should 
be rateable distribution 151 I.C 266=1934 

A, 652 Where the assets are not liable to 
lerateably distributed, S 73 (2) has no 
application 42 M L I 473 See also 1933 P 
2/7, A decree against the judgment-debtor 
for assets of his fathei gives no priority over 
the decrees against him personally 42 I C 
897=1917 M W N. 859 See also 60 C 923. 
tnfta. Scope of the section has been purposely 
broadened under the new Code of 1908. 70 
I.C 541=35 C L J. 327. Execution applica- 
tion praying for a relief which the Court 
coula not grant is no ground lor rejecting 
decree holder's application for rateable dis- 
tribution. 49MLJ 753=1926 M. 179=91 
I.C 11 An order under this section affects 
only interests existing at the time. The 
insolvency of the debtor introduces a new 
state of things from the date of the insol- 
vency 27 C 351 A judgment-creditor has 
no priority ovei the Official Assignee in 
respect of property attached by him previous 
to the vesting order 29 C. 428 Applicability 
to a Solicitor’s claim for costs. 29 Bom L R 
1196=1927 B 542=51 B 855 The section 
applies to cases, where a District Court trans- 
fers execution proceedings m a Small Cause 
Court to the Court of a Sub-Judge 18 B 
61 See a/so IS M 345. The section applies 
to cases where property has been attached in 
execution of a decree of a Presidency Small 
Cause Court, and the same property lias been 
attached in execution by the High Court 20 

B. 377 Nature of proceedings under the 
section IS one of non- judicial character, and 
the Court cannot enquire into the validity or 
otherwise of the decrees under which pay- 
ments are claimed. 19 NLR 172=1924 N 
39=6 R 582 Under S 73, all the judgment- 
debtors need not be identical, and if one or 
more of the judgment-debtors be the same, 
rateable distribution can be got as regards 
their share of the property. 156 I C 631=41 
L W 490=1935 M 399 ; 4 Pat L.T 373=74 
I C. 626 , S R 757 See also 9 C. 920 ; 30 C. 
583 But the holders of decrees against one 
of the brothers in a joint family are not 
entitled to rateable distribution from out of 
the sale proceeds of the property pertaining 
to the shat e of another brother realised in 
execution of decrees agamst both the 


brothers. 54 M.LJ. 278=1928 M. 362 A 
decree was obtained by one against party R 
whilst the decree obtained by the other party 
was against the sons of /?. Held, that the 
two decrees were not passed against the 
same judgment-debtor. 159 I.C ^5=40 C. 
WN. 26=1935 C 738 , 25 B.494, 33 M. 
465; 1930 C 454, Foil The words "same 
judgment-debtor” in S 73, must be construed 
liberally. A strict literal constiuction cannot 
be adopted m the sense that the decree must 
be against the same person ‘eo nomitie’ A 
deciee passed against a deceased person 
duiiiig his lifetime and sought to be executed 
against his legal representatives and a decree 
passed against the legal representatives of 
the deceased after liis death, in respect of a 
claim against the deceased, are both^ decrees 
against the "same judgraent-debtor” for the 
purposes of S 73 42 L.W 835=69 M L J 
hl(FB). A literal interpretation should 
not be given to the word "judgment debtor” 
mS 73 Where therefore a persoms sued as 
family manager it must be taken that he 
represents all the members of the family 
(even if consisting of father and sons) and 
they are constructively parties to the suit 
and hence muet be deemed to be judgment- 
debtors for the purpose of the suit 168 1 C 
559=43 LW 624=1936 M 123, 1936 
M 40, Foil A decree obtained against a 
Hindu father and a decree against the father 
and his sons are decree*, against the same 
judgment-debtor for purposes of S 73 44 
L W 615=1936 M 948=71 M LJ. 541 See 
also 41 L W 490=1935 M 399, where the 
question was raised but not decided But 
see (.1927) 1 ML] 180 K a decree is 
obtained against a man as heir of a deceased 
person and another decree is obtained against 
him in his personal capac ty, the two deciees 
are against the same judgment-debtor within 
the meaning of S 73 Consequently, if one 
of the two decree-holders takes out execu- 
tion and assets are realised, the other is 
entited to rateable distribution 63 C 923= 
40 C W N 570=1930 C 210 Claims under 
this section are claims enforceable by attach 
ment, against which assignments made under 
S 64 are void. 7 C 34 Section does not 
apply to deposits by judgment-debtor for a 
particular decree 81 I C 7=1925 N 157 
Set-off claimed under 0. 21, R 72 is subject 
to rights of persons who are entitled to 
rateable distribution If no such person is 
in existence on the date of sale or fifteen 
days thereafter set off takes effect 1931 
M. 103=1301 C 458=1930 M.W N 568 But 
see 1925 0. 287 In the pendency of an appli- 
cation under this section, set-off under 0. 21, 
R 72 cannot be ordered 52 C.L J 19, 
Proviso to S. 73 (1) (b) applies also when 
the decree-holder and mortgagee are the 
same provided the decree debt and mortgage 
debt are distinct Where they are the same 
proviso does not apply Money-decree passed 
in mortgage suit—Title to mortgaged pro- 
perty held to be in third person — Mortgagor 
subsequently acquiring title. Dccree-holdei 
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distributee^ aJi such persons : 


[S. 73 


Notes 

first appi’i J for I'xecuuon of money decree 
aiiH lati r for sale of the properties. Held, 
S 70 (1) {b) not applicable — Remedy against 
propel t> IS by suit 53 M. 670=122 I C. 366 
■=1930 M 138. Judgment-debtor’s pioperty 
attached and placed m charge of Superatdar 
—Failure to produce property— Warrant 
issued— Payment made to avoid attachment 
Held, the amount -was liable for rateable 
distribution among the other creditors Held 
also, that the amount realized from the 
Superatdar was, in the eye of the law, the 
sale proceeds of the judgment-debtor’s pro- 
perty which was admittedly attached in exe- 
cution of the decree against him Simply 
because the Superatdar failed to restore the 
property which w'as entrusted to him, the 
nature of the execution case was not changed ; 
for all practical puiposes the Superatdar 
represented the judgment debtor 148 I C 
944=1934 N. 62. 


Jurisdiction— Under S. 73, a Court acts 
in an admimstiative capaaty It cannot 
therefore inquire into the validity of a 
decree , any order to that purpose is entirely 
without jurisdiction. 152 LC 482=1934 P 
545 An application for rateable distribution 
can be entertained by the original Court even 
when the petition for execution is transfer- 
red from that Court under 0. 21, R. 6. 35 
P.LR 305=1934 L 113 (1) A custody 
Court has no authority to make any rateable 
distribution unless it be the attaching Couit 
as well Under 0 21, R. 52 it can only 
determine the question of priority and there- 
after act under the instructions of the 
attaching Court. 146 1 C 791 (1)=37C.W. 
N. 820=1933 C. 814. 


Rateable Distribution— Formal Appli- 

CATION, IF NECESSARY.— Per Sulatman, C /.— 
Section 73 does not make it necessary for a 
decree holder to make any formal application 
for a rateable share in the assets. All that 
IS necessary is that he should have made an 
application to that Court for the execution 
of his decree for payment of money. 4 A 
WR 1236=1934 A 1057. 

Who can apply —i'ee 20 S L R 111 Only 
bona fide decree-holders can apply for rate- 
able distribution, and a Court is bound to 
ascertain this fact, 11 C at p. 44 See 
also 13 B 154 Application for rateable 
distribution is not an application for execu- 
tion 64 I C 53=17 N L.R 143. Apph- 
^tion for execution is necessaiy to entitle 
decree-holder to rateable distribution Mere 
petition for rateable distribution is not 
enough 87 IC 1025=1925 N 382. The 
application must be to the Court holding the 
assets. It IS not necessary to have the 
decree transferred for execution to the 
Court holding the assets. 132 1 C 832=1931 
(2) (5 R. 757 held overruled by 6 R. 
m) Attachment, not sufficient. 90 I.C 
^=1926 C 249. But see 1936 C. 390 hold- 
ing that the Court has power to allow ratea- 
ble distribution apart from S. 73 in such 
cases A person by simply obtaining an 


order for attachment before judgment is nm 
entitled to rateable distribution 30 1 C 38= 
28CLJ.614. 12 B. 400 Section 73 onh 
permits "i-pphcation to the Court for the exe- 
cution of decrees for the payment of money" 
and not by persons who have obtained orders 
for payment of money which are capable of 
being executed. The definition of decree in 
S 2 (2) does not include an order which is 
defined in S 2 U4). Theief ore a person 
holding an order for refund of purchase 
money is not entitled to put in his applicabon 
foi rateable distribution, even though the 
order in his favour is capable of execution 
as a decree under S 36, C P. 
Code 17N.L.T 146. The holder of a decree 
for unascertained mc'^ne profits, who has 
applied to the Court to ascertain the amount 
thereof comes within the purview of this 
section 5 M. 123. On this point, see also 40 
L W. 291=151 1 C 609=1934 M 604=67 M, 
LJ. 303, 23 A 106, 4 B, 429. Where money 
due to a judgment-debtor is attached m the 
hands of this debtor and paid by him into 
Court, a rival decree-holder attaching it m 
Court is entitled to rateable distribution 5 
MLJ 151 See also 5 L L.J. 279=19241. 
132 (Sale postponed to enable judgment- 
debtor to raise money by private alienation) 
Amoitgage decree-holder who will be entitl- 
ed to realize the balance by personal deciee 
can apply for rateable distribution under this 
section 152 1 C 770=60 C.L.J. 22=38 C.W 
N. 850=1934 C 764 

When should application be made “be- 
fore THE RECEIPT OF SUCH ASSETS.”— As tO 
cases bearing on this point, see 13 C 22S ; 21 
Catp 817;6B.S88,28 M 380, 6 BomLR. 
376, 871 C 783=1925 C 966,37 LW 366= 
65 M L J, 347 (44 M 100, Ref ) "Receipt” 
means receipt of the whole of the assets 
realised hy one order for sale 95 I C 205= 
1926 N 380 The bringing in of the purchase 
money lealised by execution sale does not 
constitute “realisation" or "receipt" within 
S. 73 and in cases where the decree holder 
purchaser is allowed to set off the purchase- 
money towards his decree amount, the assets 
are realised within the meaning of S 73 on 
the date of the sale itself and not on the last 
day of the period of 15 days allowed to a 
purchaser to deposit the amounts 159 1 C 228 
=42 L W, 564=1935 M 893 See also 1937 C 
55. For purposes of rateable distribution of 
assets under S 73, C P. Code, m cases of 
execution by the (jollector, the assets must be 
deemed to have been received by the Court 
on the date when they were received by the 
(Collector. 1937 N 16. Until the Court has 
received a decree it has no jurisdiction to 
entertain an application for execution Where 
the decree was received by the executing 
Court the next day after the application for 
execution was filed, the application is not 
sustainable in law so as to be the basis of a 
claim for rateable distribution 27 L.W. 423; 
101 1 C 908=1927 P 252. Attachment by 
different Courts— Mode of distribution -^ee 
29Bom.LR 689; 37 Bora.L.R. 78. Assets 
held by inferior Court— Superior Cxiurt can 
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Provided as follows : — 

(a) where any property is sold subject to a mortgage or charge, the 
mortgagee or incumbrancer shall not be entitled to share in any surplus arising 
from such sale; 


Notes, 

call for them before they are paid out by the 
mfeiior Court— The call made after pay- 
ment-inferior Court cannot lectify error ex 
dehto iushtiae 123 I.C 193 (M ) As to 
rateable distribution where attachments are 
made by a superior Court and inferior Court 
and the property is sold by either Court, ?ee 
the cases cited under S 63 To determine the 
question of priority the material point of 
time IS not the date of sale of the mortgaged 
property but the date of receipt of assets by 
the Court 62 1 C 167=33 CL J 7 ^ee also 
44 C. 1072, 1932 B 622 The creditors 
are not entitled to preferential treatment by 
reason of priority of attachment. The Court 
will apply the rules of justice, equity and 
good conscience in the determination of the 
relative claims of the creditors 44 C 1072; 
OSMLJ 317=144 rC 252=37 LW 366 
Where assets held by a Court of inferior 
grade is transferred to a superior Court, 
rateable distribution is to be made as on the 
date of receipt of assets by the superior 
Court 29 Bom L R. 319=101 1 C 411=1927 
B 247. Wheie a property was sold m execu- 
tion by a Collector during Civil Court vaca 
tion, an application by another decree-holder 
made on the leopemng day of the Couit 
cannot be deemed to have been made before 
the realization of the assets in the vacation, 
S. 10 General Clauses Act, being not appli- 
cable to the case. 1937 N. 16 As to effect of 
private sale to one of the decree- holders, see 
1933 N. 349 

Nature OF application maue— “Applica- 
tion FOR EXECUTION ‘—A decree-holder who 
has obtained attachment before judgment is 
not entitled to rateable distribution in case 
he has not applied under 0 21, R 10 to exe- 
cute his decree 33 C 639, 12 B 400; 30 1 C 
38=28 C L J 614 See also 1S9 I C 228=42 
LW 564=1935 M 893. Fresh attachment is 
not necessary when attachment already 
exists 53 A 125=1931 A 92 The word 'ap- 
plication' in S. 73 cannot be unqualified It 
must mean nn application made in accord- 
ance with law, not barred by limitation, not 
yet satisfied, and capable of being satisfied 
and It must also mean an application stiU 
subsisting and pending, and not already 
disposed of, whether on the merits or by 
default 13 R 514=158 1 C 515=1935 R 135 
An application for execution of a decree 
presented before the sale proceeds are depo- 
sited in Court will entitle the applicant to 
rateable distribution undo S 73, C. P Code, 
though the application, being defective, is 
leturned, and re presented only after the 
deposit of sale-proceeds, because on re pre- 
sentation, It must be deemed to be a valid 
presentation on the dale of the original 
presentation 1935 M.W.N 1300=69 M.L.J 
■908 But see 1929 N 14fi=25 N L.R 94 The 
application for execution must be on the file 


and undisposed of, when the assets are receiv- 
ed 4M. 383, 1937 N. 16 The date on 
which the application is required to be pend- 
ing IS the date on which the assets are 
received. The fact that an execution appli- 
cation filed before the receipt of the assets 
is dismissed for default later, t c , before the 
rateable distribution is actually effected is 
immaterial 17 PatLT. 855=1937 P 92 
Merely because a Court after dismissing the 
application, orders the attachment to _ con- 
tinue, it cannot be said that the application is 
pending, for purpose of claiming rateable 
distribution 1936 N. 277, Where in pursu- 
ance of an execution application the judg- 
ment-debtor is arrested and brought to 
Court, but IS released at his request for the 
grant of time to pay off the decree amount on 
furnishing security, a formal order dismis- 
sing the execution petition cannot be taken to 
be a judicial order legally or validly dispos- 
ing of the execution application, but has to 
be regarded only as an order for administra- 
tive or statistical purposes. The execution 
application must therefore be deemed to be 
still pending for _ purposes of S 73, in spite 
of the grant of time to the judgment debtor 
and in spite of the dismissal order The 
decree holder would therefore be entitled to 
claim rateable distribution on tbe basis of 
that application in the case of a sale and 
realisation of assets at the instance of ano- 
ther decree-holder brought about subsequent 
to the dismissal 43 L W 703=1936 M 437= 
70 M L J 6^ Application for attachment of 
fund in Court though defective in foim by 
notconfoiming to 0 2),R 11 is sufficient 
for entitling creditoi to rateable distribution 
52 M 760=57 M L J 97=1929 M. 703 (F B ) 
An informal letter asking the Judge to pay 
the money, sent by a Collector in respect of a 
decree for the Government is notan execu- 
tion application 8 R. 294 Necessitj for 
execution application 5'ee 95 I C. 151=1926 
L. 538 , 90 1 C 527=1926 C 249, 20 S.LR 
111=1926 S. 177 Execution application 
praying for relief which Court could not 
grant, if disentitles applicant to rateable 
distribution 49M.LJ 753=91 I.C 11=1926 
M 179 Where a decree-holder who has 
obtained a decree against the same judgment- 
debtor and attached the same property in a 
Court of lower grade has the execution pro- 
ceedings transferred to the Court of superior 
grade m which the assets are realised, he is 
entitled to a rateable share in the assets rea- 
lised by the lattei Court without afresh ap- 
plication for execution or even for grant of 
a rateable share 163 I C 59=38 P L.R. 281= 
1936 L 519 

“Decrees for payment of monfy."— A 
decree does not lose the character of being 
a money decree against one judgment-debtor 
because, under it, a sale of the property of 
the other judgnuent-debtor is also decreed. 
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Notes. 

10 *-v . 1 ^ at p. id It is c‘5!scnlial that the 
Jecree bf'.o’N'l I’d'.c Icen oblainad against 
Uic s,arut. I'ldanicnt-dcbtor 42 C. 1 , 25 
-'(yj ‘i7iC 2Po,27CLJ 100; 14 CLJ. 
50 It not necessary that all the 

jadgmeiit-debtois in the several decrees 
should be identical 4 PLJ. 373 , 9 C 
920 ; 30 C. 583, 22 M, 241 A person who 
holds a decree against a Hindu father, and 
a person who holds a decree against the 
father and son holds a deciee against the 
same judgment-debtor in case the property 
is the ancestral property of the family. 26 
M 179(181). See also 29 B. 528 Clause 
(n) and the second proviso have reference 
only to sales in execution of simple money 
tlecrees, and to the mode in which sale pro 
ceeds are to be rateably distributed among 
simple money decree-holders 5 A at p 568 
Neither this section nor 0. 34, R 13 is 
applicable to a case where the question is 
whether the surplus amount can be paid to a 
subsequent encumbrancer 2SALJ. 190= 
1927 A 467=49 A 636 A composit mort- 
gage decree, i e, a decree for sale contain- 
ing a direction that if the sale proceeds are 
insufficient to satisfy the decretal amount 
the decree-holder will be entitled to realise 
the balance by personal decree, is a “decree 
for the payment of money” within the mean- 
ing of S 73 of C. P. Code, and the holder of 
s^h a decree is entitled to claim rateable 
distribution, when it is found that the mort- 
gaged properties had been, sold and exhausted 
and found insufficient to satisfy the decree. 
152 1 C. 770=60 CLJ 22=38 C.WN. 850= 
1934 C 764 The words “an encumbrance” 
cannot be read as “an incumbrance or incum- 
brances”. 12 A. 546 See also 7 A. 378. 
When in execution of a mortgage decree a 
sale proceeds in lots, the sale need not be 
stopped as soon as the sum due under the 
decree is realized, if several other decree- 
holders have applied for rateable distribu- 
tion 17M,LJ. 80, The right to claim a 
lefund of assets arises only after such assets 
have been actually paid to a person not enti- 
tled to receive the same A suit for a decla- 
ration that another decree-holder is not 
entitled to rateable distribution is not 
maintainable 7 M.L J 277 ; 3 C L. J. 385 See 
also 15 B. 438, The words “assets liable to 
be rateably distributed" mean assets reduced 
to a form in which they are available for 
immediate application towards the satisfac- 
tion of the decree which i>! being executed. 
16 B. at p. 98 A debt due by a third party to 
the judgment-debtor, when paid into Court, 
IS available for distribution. 19 M. 72 Rents 
of property under attachment, which have 
been realized by a Receiver appointed at the 
instance of one decree-holder, are available 
lor distribution 26 C 772. But rent taken 
in lieu of interest, by a mortgagee, does not 
tall within the scope of the section. 9 M 57. 
The 25 per cent, deposited by the purchaser 
at the date of sale would not be available for 
Jstri^tlon until the balance is paid 18 C. 
242 The fact that under certain circums- 
tances It is possible for the Court to set aside 


the sale and to return the purchase-money to 
the purchaser, does not render the purchase- 
money not available for distribution. 16 B 
16 When property has been ordered to be 
sold in several lots, and only some of the lots 
have been sold, the sale proceeds of those 
lots alone, are available for distribution, 
before the remaining lots are sold 26 M, 179 
Notice —Notice of an application for rate- 
able distribution need not be given to the 
other decree-holders 27 A 132 
_ Presumption —Where payment of assets 
info Comt and application for rateable dis- 
tribution are made on the same day, theie is 
no presumption as to the order of events and 
the officer distributing the assets should 
ascertain which act was prior m time, 47 
I C 296=1918 MW.N S20 


Assets —This term means all a man's pi o- 
perty of whatever kind which may be used 
to satisty debts or demands against him 16 
B at p 98 , 16 T C. 640=14 Bom L R 633 . 26 
C W.N. 169=70 1 C. 539=1922 C. 19. It also 
means proceeds of execution sale 26Iii. at 
p 181 Assets must be leahzed in execution 
under process of Court or in one of the 
modes prescribed by the Code, 13 1.C 907= 
15 ALT 49,36B 156 ButJee also 70 I C. 
541=35 C L J 327; 14 L W 582=70 1 C. 20= 
1921 M W N. 817 ; 1937 N 80. It has however 
been held that the language of the section is 
wide enough to cover cases where moneys 
are in the hands of the Courts by whatever 
process the same has been realised. 41 M, 
616=35 M L J ISO But see also 30 C 262 
A decree-holder who has attached a property 
can follow the money realised by sale of it 
for arrears of revenue over and above the 
arrears due and is entitled to rateable distri 
bution along with another decree-holder who 
has attached such money 1937 N 80 All' 
money paid by a judgment-debtor into Court 
under stress of execution before sale, 
whether to avoid attachment or whether 
made at an earlier later stage, should he 
treated as assets held by the Court liable to 
rateable distribution under S 73 Money paid 
into Court under 0. 21, R 89 ought rot to be 
exempted from this category 12 P. 772= 
I4PatLT 357=1933 P.303 Even where 
the attaching Court and the custody Court 
are the same, the assets would not reach the 
attaching Court under S 73 until it has been 
actually ordered to be credited to the decree 
m question (44 M 100, Ref ) 144 I C 252= 
37 LW 366=1933 M 342 (2) =65 M.LJ 
347. Any money belonging to a person other 
than the judgment-debtoi or any money paid 
into Court by a thud party under a misappre- 
hension cannot be described as ‘assets' under 
S 73 A fund or sum of money cannot be 
regarded as "assets” unless it is in some 
sense the property of the judgment-debtor 
and can be legitimately applied to the pay- 
ment of his debt 13 P. 446=1934 P. 685 
Quaere— Whether a payment under 0 21, 
R. 55, C.P Code, can be regarded as “assets” 
held by the Court under S. 73 , 13 P. 446= 
1934 P. 685, The following are assets 
liable to rateable distribution — (1) Salary 
of Government servant when attached r6- 
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Notes. 

I C 640=14 Bom.L.R 633. (2) Money de- 
posited by surety for release of an attach- 
ment before judgment. 26C.WN 169=70 
IC 539=1922 C. 19 (3) Money paid to 
sheriff m execubon of decree 47 C. SIS , 40 
C 619 or m garnishee proceedings. 1930 C. 
623. But see 36 B. 156 ; S3 I C. 599=21 Bom. 
L R. 975 (4) Sale proceeds in the hands of 

decree-holder purchaser. 43 1 C. 715 ; 44 C 
789 (5) Sale proceeds of moveables realis- 
ed by Nazir 45 I C 108=33 P.R 1918 (6) 
Money paid into Court under a prohibitory 
order 42 1 C. 436=167 PWR 1917 (7) 
Money paid into Court by judgment-debtor, 
though no process is issued. 54 A 516 , 140 
TC. 293=1932N 156 , 23 I C 241=1914 
-MWN. 309, 1930 3 300=25 SLR 178. 
(8) Money realized m execution of personal 
decree IS I C 406=1912 MWN 407 (9) 

Rents realised by receiver. 52 I.C 305=22 
0 C 194 (10) Deposit by a defaulting 

purchaser 49 M 570=97 I.C 86 (11) Land 
acquisition compensation deposited m Court 
for apportionment 49 M. 38=97 I.C 496. 
(12) Moneys paid by judgment-debtor under 
0 21, R 43. 28 BomL.R 237=93 IC 852 

(2) =1926 B. 242, purchase-money due from 
a decree-holder in respect of which a set off 
has been allowed for appropiiation towards 
the dtcreee amount 133 I C 737=1931 B. 
252=33 Bom L R 503 The following are not 
assets liable to rateable distribution — (1) 
Money paid privately by judgment-debtor to 
deoree-l.older 13 I C 907=15 A L J 49 (2) 
Money paid into Court under 0 21, R 55. 36 
B 156, S3 1 C. 599 But sec contra \7 C SIS. 

(3) Money paid to bailiff to avert levy of 

attachment of movables S3 I C 599=28 B 
L.R. 975 (36 B. 156, Foil , 28 M 380 , 22 B. 
264, 38 M 221, 27 M 346, Ref.), ButJ« 
contra 47 C SIS , 40 C. 619 (4) Money paid 
by judgment-debtor on arrest to bailiff to get 
himself released 39 I C 623=19 Bom L R 
274 (5) Amount deposited under 0 21, K 89 
to set aside sale 14 CLJ 50=10 1 C 527= 
15CWN 872, 42 I.C. 507,1916 MWN. 
195; 45 IC 782=7 LW. 573, 30 C. 262. 
(6) Money not paid into Court 3 P.W R. 
1920=54 1 C 41=11 PLR. 1920 (7) Money 
paid as security under 0 41, R 5 36 P,L R. 
1916=29 1 C. 791 (8) Money paid for a 

specific purpose, as money paid to avoid 
anest or arrest before judgment 29 LC. 
714=8 Bur LT. 22; 61 I.C 424=14 SL.R 
164 (9) Money realized under attachment 

before judgment 32 A 578, i.e , such attach- 
ment confers no special right or priority on 
the party who obtains the order (Ibid) 
See also 32 I C. 944 

Fond IN Court — If a fund in Court has 
been attached by several creditors, none can 
claim preferential treatment owing to 
priority of attachment. 33 C L J 7=62 1 C. 
167 No book entry transferring the money 
to the credit of any execution, is necessary 
to treat the money as receipts for purpose of 
section 156 LC. 409=1935 P. 201 When a 
Court in execution of a decree attaches a 
fund in the Court the latter Court holds the 
fund subject to the direction of the execution 
1-56 


Court and to transfer it to that Court. The 
fund as soon as it is transferred to the 
execution Comt becomes “assets held by 
that Court” within S. 73. All decree-holders 
who have applied are entitled to rateable 
distribution 44 M 100=39 M L.J. 608 (F. 

B. ) See also 42 M 692 ; 42 M.L J. 361 ; 31 
LC. 616=19 C W N. 345 Where the fund 
in Court was the surplus sale proceeds paya- 
ble to the defendant moitgagor after sale 
under a mortgage decree, the fund was not 
available for rateable distribution and the 
attaching decree-holders were to be paid 
fully in the order of their attachment 26 
M L J 364. See also 38 M 221 , 158 LC 201 
=1935 M. 713=69 M L.J 121 The proceeds 
of a sale held in pursuance of an attachment 
of a company before it.s liquidation, must be 
distributed in accordance with the provisions 
of C P Code. 43 C S86 When certain 
property belonging to the judgment-debtor 
was in the hands of the Tahsildar, two credi- 
tors obtained decrees against him, one of 
them in a Munsif's Court and the other in 
a Sub-Court within the same district The 
former obtained an order for attachment 
earlier m date than the latter but before the 
money could be received from the Tahsildar, 
the latter also applied for attachment. Held, 
that the property could not be deemed to be 
"assets held by a Court" on the date when 
the attachment order was issued by the 
Munsif to the Tahsildar or even when it was 
received by the Tahsildar, and that there- 
fore the decree-holder m the Munsif's Court 
was not entitled to priority merely on the 
ground of his being the first attaching 
decree-holdei 144 1 C 252=37 L W 366= 
1933 M 342 (2) =65 MLJ 347 The posi- 
tion is made very clear by the addition of 
Proviso (ii) to R 52 of 0 21 in Madras 
according to which the receipt by a Court 
which has attached first shall be deemed to 
be on behalf of all the Courts in which there 
have been attachments of the property prior 
to the receipt of such assets. (Fide amend- 
ment of rule by Madras High Court ) 

Right TO rateable distribution — i^ecu- 
tion before Collector 36 B 519. Right to 
rateable distribution— Conditions to be 
satisfied 46 M 506=44 MLJ. 413. (On 
appeal from 42 M L.J. 350) , See also 18 1 C. 
55, 14 C.LJ 50=15 CW.N 872 When 
there are two decree-holders of one judg- 
ment-debtor and the objection of the judg- 
ment-debtor that the property was non- 
transferable against one is disallowed and 
against the other it is allowed, the latter is 
entitled to rateable distribution of the sale 
proceeds on execution by the former. 30 I. 

C. 49=21 CLJ. 624 Where there are 
several attachments before judgment and the 
moneys are realised before any of the plain- 
tiffs obtains a decree, the money should be 
held to the credit of all the suits and distri- 
buted between all the attaching creditors 
who subsequently obtained decrees IS L. 
W. 531=68 I.C. 714=1922 \I 236. If 
more persons than one holding a decree 
against the same judgment-debtoi attach 
one and the same decree obtained by the 
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N"ctes, 

jud'jmom-deblfji another before the 

mondy due u/i.Ier Hie attached decree is 
depO'iiteJ jrCoihtby the judgment debtor 
oi (he attached decree, t.r., before the assets 
are paid info Court, the provisions of S. 73, 
C P. Code, are attracted, and the assets after 
the deduction of the costs of realisation are 
to be rateably distributed among the seveial 
decree-holders. The decree-holder who 
starts the first execution cannot claim the 
benefit of the entire amount deposited by 
reason of 0. 21, R. S3 (2), which rule con- 
templates only cases where a decree for 
money is attached by a sole decree-holder. 
40CW.N 1249 If the order for rateable 
distribution is set aside on appeal, there is 
no powei to order restitution under S 144 
42 M L J. 473. 

Permission to set-off gi anted to the 
other decree-holder would not affect the 
right to such distribution 59 I C 80=12 
L.W. 328. The right of the decree holder 
to have, and the power of the Code to allow 
set-off of the purchase money against the 
decretal amount where the decree-holder 
himself IS the auction purchaser is subject 
to the right of any other decree-holder who 
may be entitled to rateable distribution. 
1933 A L.J 1102=1933 A 666 See also 
1935 M 904; 1937 C 55; 17 Pat.LT 847 
Under 0 21, R 72, leave to set off can be 
given before the sale has been held Thus 
it can be given at the same time as the per- 
mission to bid IS granted to the decree- 
holder When a decree-holder has been 
given permission to bid at an auction-sale 
and to set-off the amount of his bid, if 
successful, against the amount due to him 
under his decree and when the successful 
bid is less than the decree amount, the whole 
of the set-off must be deemed as made on 
the date of sale and the whole of the amount 
must be deemed to have been received or 
realised eo mstanU the sale is made In such 
a case, S. 73 will give no benefit to other 
decree-holders who apply for rateable distri 
bution after the conclusion of the sale, how- 
ever soon after its conclusion their applica- 
tion may be made 145 I C. 975=38 L.W. 
579=1933 M. 804=65 M L J 569 ; 42 L W. 
564=159 1 C 228=1935 M.893, 1937 C 55 
But see 164 1 C 568=1936 Pesh 164 where 
the date of confiimation of sale was consi- 
dered the dale on which the assets were 
received. Whenever there is a pending 
application for execution, the applicant in 
which would be entitled to rateable distribu- 
tion, there cannot be any receipt of assets 
or realisation of assets by the Court unless 
the decree-holder purchaser's rateable share 
(when the purchase is by him) is determin- 
ed and the balance is deposited by him into 
Court. The rule under which, m an ordin- 
ary case, where no question of rateaole 
distnbution can arise and a set-off has been 
allowed to a decree-holder purchaser, the 
date of sale is to be regarded as the date of 
realisation of assets, cannot apply to a case 
where there is a valid claim to rateable 
distribution. There can be no set off except 


subject to the right of rateable distribution 
and in such cases the assets cannot be deem- 
ed to have been realised by the Court all the 
amount has actually been deposited under 
orders of the Court 43 L.W. 703=1936 M 
437=70 M.LJ 683. Rival decree-holders^ 
Permission to one to bid and to set-off— 
Right of the other decree-holders to rateable 
distribution not affected 59 I. C 86=12 L 
W 328;134I.C 616=1911 P 405. Decree 
against two persons— Assets realised in 
execution— Right of holder of another 
decree against one of these persons alone to 
rateable distribution confined to assets of 
the common judgment-debtor. 28 Bora L R 
78=93IC 222=1926 B 150 

Rival decree-holders,— Application foi 
rateable distribution whether maintainable 
after realization of assets by executing 
Court. 62 1.C 857. Right of one decree- 
holder to impeach decree of rival decree- 
holder— Fraud and collusion— Suit for 
declaration and injunction before distribu- 
tion of assets. 43 M 381=38 M L.J 108. 
Rival decree-holders— Assets held by Mun- 
siff— Power to order rateable distribution— 
Small causes decree. 25 M L.J 601. Mort- 
gage decrees which provide for recovery of 
the deficiency of the decree after sale of 
hypotheca from the person and other pro- 
perties of the mortgagor are decrees "foi 
the payment of money" within the meaning 
of S 73 and entitle the mortgagee to apply 
for rateable distribution 39 M. 570=29 M 
L.J. 96. See also 74 1.C. 140, 160 1.C 892= 
1936 Pesh 52 As between two attaching 
decree-holders one executing his own decree 
and the other executing the attached decree, 
the one who had applied for execution of 
the attached decree was entitled to rateable 
distribution since m effect he was executing 
his own decree 1913 MWN 1021=2110. 
611=14 M L T 533 

Dismissal OR Withdrawal of Exelution 
Api'Licaiion. — A decree-holder is nol en- 
titled to rateable distribution if the applica- 
tion for execution is dismissed or time- 
bai red or the decree is satisfied. 30I.C.49 
=21C.LJ 624.24 1.0.83=18 OWN. 1311 
Claims enforceable under the attachment 
cease to have effect on withdrawal of attach- 
ment 66 IC 642=8 OLJ 358. The 
section only requires that application for 
execution should be made before the assets 
have been received and that the decree- 
holder at the time the assets are to be 
distributed has not obtained satisfaction 
There is no warrant in the section for the 
view that the application should be pending 
143 I C 87=1933 Pesh 52. 

Enquiry into rival claims.— Suit by one 
decree-holder for refund of moneys award- 
ed to others before actual distribution does 
not he 46 IC 101=16 A.LJ 530. The 
inquiry by the Court under this section is 
non-judicial. A Court under this section 
cannot inquire into the validity or bona fides 
of a decree on the strength of which ratea- 
ble distnbution is claimed 62 C. 715=39 
C.W.N. 490=1935 C 290 (F.B.) , 40 M 431 
=32M.L.J.S53. See also 5P, 445=1926 P. 
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(6) where any property liable to be sold in execution of a decree is 
subject to a mortgage or charge, the Court may, with the consent ot the mort- 
gagee or incumbrancer, order that the property be sold free from the mort- 
gage or charge, giving to the mortgagee or incumbrancer the same interest in 
the proceeds of the sale as he had in the property sold ; 

(c) where any immovable property is sold m execution of a decree 
ordering its sale for the discharge of an incumbrance thereon, the proceeds of 
sale shall be applied— 

first, in defraying the expenses of the sale ; 
secondly, in discharging the amount due under the decree , 
thirdly, in discharging the interest and principal moneys due on subse- 
quent incumbrances (if any) ; and 

fourthly, rateably among the holders of decrees for the payment of 
money against the judgment- debtor, who have, prior to the sale of the property, 
applied to the Court which passed the decree ordering such sale for execution 
■of such decrees, and have not obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably distributed under 
this section are paid to a person not entitled to receive the same, any person so 
•entitled may sue such person to compel him to refund the assets. 


Notes. 

497 Under S 73, when rival decree-holders 
apply for rateable distribution of assets the 
-Court can investigate whether any of the 
decree holders is a bona fide decree-holder 
•oris abenatnidar for the judgment-debtor 
17 CWN 326=16 CU 582=16 IC 795 
(11 C 42, 13 B 154, Foil.) also 23 M. 
L.J 699 As to whether an executing Court 
•can inquire into the validity of a decree 
under any circumstances, see 1934 P 545= 
152 IC 482 Aho 40 M 341=32 MLJ. 
SS3, 104IC 735=1927 M 944 

Fraud and Collusion "The Court will 
not grant rateable distribution if collusion 
or corrupt bargain is proved A decree- 
holder can show that a decree obtained by 
another decree-holder was obtained by 
collusion with the judgment-debtoi. 23 M. 
L.T 699 See also 17 C W N 326=16 CL J 
582=15 I C 795. 43 M. 381=38 M.L J. 108. 
But we 1926 P. 497 An executing Court 
when rateably distributing the proceeds of a 
sale in execution, cannot go into the question 
■whether the decree has been obtained by 
fraud. 46 B 635 (13 B 154, overruled) 
See also 43 M. 381=38 MLJ 108. 

Sec. 73 (1), proviso (b) —There were 
three decrees against the same judgment- 
debtors, one, a simple money decree and the 
other, two decrees for sale based on mort- 
gage. In the course of execution proceed- 
ings, the money decree-holder and one of 
the mortgage decree-holders agreed as 
follows .— ‘Sale proceedings be carried out 
in the execution case of money decree and m 
the remaining two executions, at the time 
when sale takes place, rateable distribution 
"be made” Held, that the reasonable inter- 
pretation to be placed upon the agreement 
was that when the sale took place in execu- 
tion of the money decree, the mortgage 
decree-holder would be entitled to the same 
interest in the proceeds of _ the sale of the 
property mortgaged with him as he had m 
Ihe property sold, in accordance with S 73 
(1), proviso (6). IW I C. 714=1937 O.WN. 


127. 

Sec. 73 (2) — S. 73 (2) applies only where 
the assets liable to be rateably distributed 
are paid to persons not entitled to receive 
the same. Where the sum m dispute is no 
pait of the assets liable to rateable dis- 
tribution the section has no applica- 
tion. 145 I.C. 362=14 Pat LT 287=1933 
P. 277. See also 42 MLJ 473. Al- 
though R 89, specifically mentions payment 
to the decree-holder, that is only an injunc- 
tion to the judgment-debtor as to what 
amount he has to pay for the purpose of 
getting the sales set aside The sale may 
be held at the instance of one of the exe- 
cution ci editors, but any amount received 
from the judgment-debtor in Court under 
pressure of the sale (e g , under 0 21, 
R 89) must enure for the benefit of all the 
execution creditors who have acquired a 
claim to rateable distribution undei S.73 
1933 N. 347 A suit to recover money 
wiongly paid to a defendant under S 73 is a 
suit for money paid to him for plaintiff's 
use and must be brought within three years 
from the date of payment and not within six 
years under Art 120 of Limitation Act. 39 
M 62=27 M.LJ 640 (37 M. 381, Foil.) 
Application for rateable distribution — Death 
of applicant— Substitution of legal represen- 
tatives— Application for rateable distribution 
by legal representatives — Dismissal— Suit by 
legal representatives not maintainable 30 
C W.N. 735=96 I C 378=1926 C 967. 

Appeal — No appeal lies against an order 
passed under this section ]4A210;5P. 
L.J 415=57 I.C. 421 , 134 I.C 195=1932 
L 96 (42 C. 1. Foil ) ; 162 I.C 349=1936 A. 
L J. 559=1936 A 626. An order refusing to 
execute an order allowing an application for 
rateable distribution IS appealable. 133 I.C. 
166=1931 P. 359 (1 Pat L.T. 296, Dist) But 
an order determining a question of rateable 
distribution as between rival decree-holders 
in which the judgment-debtor has no interest 
is not appealable as it does not fall under 
S. 47. 55 B. 473 . 134 1 C. 195 (42 C 1, Foil.). 
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(3) Nothing m this section affects any right of the 1 [Crown]. 

Resistance to Execution. 

74. [S. 330.] Where the Court is satisfied that the holder of a decree for 


Leg, Ref. decree-holder has a right to maintain a suit 

^In sub'S (3) for ttie word “Goveinment” to have the decree of his rival declared void 
the word “Crown' has been substituted by on the ground that it was fraudulently ob- 
the Government of India (Adaptation of tamed and to ask the Court to giant an 
Indian Laws) Order, 1937 injunction restraining the defendant from 

executing his decree against the common 
Notes. judgment-debtor or his property. (43 M. 

But see 133 I C 737=1931 B. 252=33 Bom L 381, Dist ) 145 1.C 206=1933 N. 214. 

R 503, where the question arises between Practice and procedure —In the case of 
the judgment- debtor on the one hand and the decrees against several pertsons money rea- 
decree-holdets on the othei in which case hsed from judgment-debtors who are com- 
the order would fall under S 47 Sec also montobothdecreesisaloneliablefordistn- 
1935 L. 302 cited under S M, supra bution among the decree-holders, but 

Revision —Neither can the High Court S 73 does not permit rateable distribution of 
revise the order, 4 ML J 87 ButJ^e4M, money paid by one judgment-debtor to a 

383 See also 5 PL. I 415=57 I C. 421 ; decree holder who has no claim against him. 

except in very exceptional circumstances. 145 I C. 362=14 Pat L T. 287=1933 P.277. 

See 60 I.C 371 ; 17 1 C 254=176 P L.k 1912 ; Where money due to the judgment- debtor is 

33 P.L.R. 975 Taking a wrong view of S. 73 already undei attachment by an order 

man application for rateable disliibution obtained by the decree-holder, there is no 

IS not declining to exercise jurisdiction, necessity for him to have it again attached' 

Hence no revision is competent from the when the application for execution and rate- 

order. 156 LC 409=1935 ? 201 (2). An able distribution is transferred to another 

order under S 73 IS not meiely a ministerial Court and the money is received by such 

order, it is a judicial order But the order Court. 147 I C. 1071=11 0 W N, 161=1934 

cannot be interfered with in revision as the 0. 110, Rateable distribution can be allowed 

patty has another remedy by way of suit in favour of a decree-holder who has obtain- 

27 S.LR. 190=1933 S 329 Revision is ed a decree against thesame judgment-debtor 

notpioper lemedy, but a regular suit See and attached the same property in a Court 

25 LC 592=1914 MW.N. 738, 1926 M oflowergradealthoughthedecrceistrans* 
179, 1928 M. 362; 14 L. 243 Also 41 L.W. ferred to the Court m which the assets are 
490=1935 M. 399, cited under S. 115 realized and there is no application for exe- 

Right OP Suit— Revision lies in the case cution of the decree in that Court. 55 A 

of obvious mistake. 104 I.C 735=1927 M 622=146 1 C 575=1933 A.L.J 921=1933 A 

944. A suit lies to recover money paid to a S63 Decree against two sets of defendants 

wrong person under a valid judgment or —Satisfaction of decree— Subsequent 

equitable distribution under S. 73. 39 A. decree-holdei against one judgment debtor— 

322. A rival decree-holder need not wait Adjustment of rights 151 I.C 170=1934 

for the distribution of the assets befoie M 426=66 ML J 699 

bringing a suit for a declaration that the Sec 73 (3) Priority of Crown debts — 
decree of one of the decree-holders was The enactment of S. 73 (3) gives a statutory 

obtamed by fraud and collusion and that he recognition to the doctrine of priority of 

was not entitled to share in the lateable dis- Crown debts which has been laid down so 

tributiou. 43M 381=38 if LJ. 108 Peti- long ago as (1866) 5 B H C R. 23 In the 

ticn under S. 115 is not the best way to settle context, it can refer only to cases in which 

questions coming under S. 73 where money the Government is m the same position as 

is paid to third parties after the application any other decree-holder, and not to cases 
and they are not parties to the application where it has a first chaige, and its intention 
Regular suit is proper remedy 25 I C 592 obviously is to say that in suchciicum- 
=1914 M.W.N 738 .S’ee also 65 I C 230; 106 stances the Secretary of State will not really 
I C. 258=1927 M.W N. 795, 104 I C 735= he governed by the provisions of Cls (1) 

1927 M, 944, The omission by the person and (2) but will be entitled to the benefit of 

claiming rateable distnbution to invite the the doctrine of pi lority 59 M, 872=1936 M. 

attention of the Collector to his own right 802=70 M L J 601 (33 C. 1040 and 69 M LJ. 

of rateable distnbution does not deprive 832, Rel. on), .'i'ee a/jo 147 1 C. 863=1933 S 
him of his right to claim rateable distnbu- 368 S 73 (3) does not confer any jurisdic- 
tion in a regular suit The fact that the tion on the executing Court to entertain a 
decree which is noted to be satisfied will claim on behalf of the Government in the 
have to be reopened does not affect the absence of any decree in support of it. The 
question 1933 A L.J. 1102=1933 A, 666. sub-section only saves the rights of the 
Unless it IS ascertained, or definitly alleged Government, independent of the section, such 
on substantial grounds, that the assets rea- as they might be, and merely appears to have 
lised or to be realised in execution of reference to the right of priority which can 
decrees of rival decree-holders would be be ordinarily claimed m respect of debts due 
insufficient to discharge in full the claims of to the Crown, 156 1 C 826=1935 L. 319 (2). 
all the decree-holders under S. 73. No Sec. 74.— A decree for partition is a 
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„ . , . the possession of immovable property or that the 

Resis ance o execu ion. purchaser of immovable property sold in execution 
of a decree has been resisted or obstructed in obtaining possession of the 
property by the judgment-debtor or some person on his behalf and that such 
resistance or obstruction was without any just cause, the Court may, at the 
instance of the decree-holder or purchaser, order the judgment-debtor or such 
other person to be detained in the civil piison for a term which may extend to 
thirty days and may further direct that the decree-holder or purchaser be put 
into possession of the property. 

PART III. 

Incidental Proceedings 
Commissions. 

75. Subject to such conditions and limitations 
Power of Court to issue a,s may be prescribed, the Court may issue a commis- 
commissions 

Sion — 

(o) to examine any person; 

(b) to make a local investigation; 

(c) to examine or adjust accounts; or 

(d) to make a partition, 

76, [S 386 ] (1) A commission for the examination of any person may 

be issued to any court (not being a High Court) 
Commission to another situate m a province other than the province in which 

the Court of issue is situate and having jurisdiction 
in the place in which the person to be examined resides. 

[Ss 388, 389 ] (2) Every Court receiving a commission for the examina- 

tion of any person under sub-section (1) shall examine him or cause him to be 
examined pursuant thereto, and the commission, when it has been duly execut- 
ed, shall be returned together with the evidence taken under it to the Court 
from which it was issued, unless the order for issuing the commission has 
otherwise directed, in which case the commission shall be returned in terms of 
such order 

77. In lieu of issuing a commission, the Court may issue a letter of request 

to examine a witness residing at any place not within 
Letter of request British India. 


78. [S.391.] 1 [Subject to such conditions and limitations as may be 
prescribed] the provisions as to the execution and return of commissions for 
the examination of witnesses shall apply to commissions issued by 2 [or at the 
instance of]— 


Leg Ref. 

^ Inserted by Act X of 1932. 

^ The words m brackets were inserted by 
C P Code Amendment Act X of 1932 

Notes. 

decree for the possession of property. 16 
M. 127 Possession is not limited to actual 
possession 25 B 478 Detention in civil 
prison can be ordered only at the instance of 
the decree-holder or purchaser and the 
Court cannot order it of its own motion.^ 26 
III 494. The “resistance” or “obstruction" 
IS the resistance to or obstruction of the 
officer charged with the execution of the 
warrant 14 A 417 (419). 

Sec. 75 —Order 26 does not in any way 
amplify the scope of S. 75 3 L 209 S. 75 
does not authorize a Court to delegate to a 
Commissioner the trial of any material issue 
which the Judge is bound to try 3 L 209 (16 
M. 3S0, Foil.). See also 1925 P 576 , 7 P L 
T. 161=1925 P. 576; 129 LC. 416=1930 C. 764 


=53 C L J. 229 The judicial functions of a 
Court cannot be delegated to a Commissionei 
and the powers of Court to issue a commis- 
sion is strictly defined m S 75. IS CL J. 17 
=13I.C 440=17 CWN 369. See also 30 
Bom L.R 131 ; 31 Bom.L R. 108. Section 
does not contemplate a succession of com- 
missions all covering the same ground 
Issue of commission to two persons to ren- 
der pioper account of improvements is 
irregular and of doubtful legality 1929 M 
681 An appellate Court has power to issue 
a commission for a local investigation with- 
out recording its reasons, 135 I C 243=1932 
A 270 Purposes for which a Court could 
issue a commission are confined to those spe- 
cified in the section 139 1 C 804=1932 A 264 
The issue of rommission is a matter in the 
discretion of the Court , and if the discretion 
is wrongly exercised the question ought to be 
raised before the Court of first appeal. It 
cannot be agitated for the first time in second 
appeal. 1933 P. 542 
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[S.79 


(o) Courts situate beyond the limits of British India and established or 
continued by the authoiity ot His Majesty or of the l [the Central Government 
or of the Crown Kepresentative],or ^ 

{b) Courts situate in any part of the British Empire other than BritisK 
India, or “ 

(c) Courts of any foreign country. 2[ ^ * ]. 

PART IV. 

Suits in particular cases. 

Suits by or against the ^Crown] or Pubhc Officers in their official capacity, 

79. [S. 4161 (Vezo).— 4[Subject to the provisions of sections 179 and 185 

c ^ ^ of the Government of India Act, 1935, in a sun bv or 

erJraent^^ ^Lgainst the Crown the authority to be named as plain- 

tiff or defendant, as the case may be, shall be — 

(a) in the case of a suit by or against the Central Government, the 
Governor- General in Council befoie the establishment of the Federation of 
India, and thereaiter, theFedeiation; 

(b) if the case of a suit by or against a Provincial Government, the Pro- 
vince ; and 

(c) in the case of a suit by or against the Crown Representative the 
Secretary of Stale.] 

80 . [S. 424.] No suit shall be instituted against the Crown] or against 

V- , a pubhc officer in respect of any act purporting to be 

done by such public officer in his official capacity, 


Leg. Ref, 

^ Substituted for the words "Governor- 
General m Councir by the Government of 
India (Adaptation of Indian Laws) Order. 
1937. 

®The words ‘for the time being in alliance 
with His Majesty" have been omitted by Act 
X of 1932* 

® In ^the heading of this pait, the word 
Crown has been substituted for the word 
‘Government’ by the Government of India 
(Adaptation of Indian Laws' Older, 1937 

^This section is new and has been 
substituted by the Govemmetit of India 
(Adaptation of Indian Laws) Order, 1937, in 
place of the old section which ran as 
follows 

“79 (1) Suits hy or against the Govern- 
ment shall be instituted by oi against the 
Secretary of State for India in Council, 

(2) Nothing in this section shall be deemed 
to limit or otherwise affect any information 
exhibited by the Advocate-General in ex 
erase of the power declared by S. HI of the 
East India Company Act, 1813 ” 

® Substituted for the words “Secretary of 
State for India m Council” by the Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937. 

Notea, 

79 —Form of Suit against the 
Secretary of State” must be under the de- 
signation “The Secretary of State for India 
m Council.” 1 C. 14; 40 1.A, 48 (SI and 52) 
For applicability to land acquisition proceed- 
ings. see 1929 L. 10 Sint lies when the 
becrctary of State acts under colour of legal 
title and not as a sovereign authority. When 
property comes to him under a decree of 
Court, it Is not taken by an act of soveieignty 
but under colour of legal title. S R 


S39 — 1926 P. 321, In all suits against 
Government, the Coui t should see that the 
defendant is properly described. 7 M. 478, 
The section gives no cause of action but only 
declares the mode of procedure when a cause 
of action has arisen 6 Boro L.R 131 , 27 B. 
189. The head of a Government department 
isnot liable for wrongful acts of officials m 
that department unless it can be shown that 
the act complained of was substantially the 
act of the head of the department himself. 
SIB 749. A suit against a state-admimster- 
ed or a state-owned Railway should be in- 
stituted against the Secretary of State for 
India in Council. 10 P 466, 1931 P 393; 52 
B 548, 1932 A LJ. 1033 In a suit against a 
State Railway Company, unless the Secre- 
tary of State IS made a parly, the Railway 
Company is not liable. 1933 P. 630 
Sec 80.— The object of the section in pro- 
viding for notice is to afford tlie Secretary 
of State or the Public Officer concerned an 
opportunity to reconsider his legal position, 
and to make amends, if so advised, without 
litigation 40 B. 392:24 M 279 ; 7 C. 499, 6 
C 8 (F.B ) , 54 C. 969 f 1023) , 23 L W. 464= 
91 1 C. 368=1926 M 408 ; 58 C. 850 See also 
156 1 C 591=37 BomL.R 341=1935 B 229. 
S 80 IS clear and peremptory that notice 
®“3t be served on the Secretary of State as 
a condition precedent to the institution of a 
suit against him, although he is impleaded 
only as a pro forma defendant and although 
no relief is claimed as against him. The 
section applies to all suits in which the 
Secretary of State is made a party defen- 
dant, whether or not any relief is claimed 
against him IS P 353=161 1 C 690=17 Pat.L 
T. 152—1936 P. 339,_S. 80 is express, explicit, 
mandatory and admits of no implications or 
exceptions. Where there are two plaintiffs 
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until the expiration of two months next after notice in writing has been l[deli- 
vered to or left at the office of — 

(a) in the case of a suit against the Central Government, a Secretary to 
that Goveinment; 

(&) in the case of a suit against the Crown Representative, the Political 
Secretary; 


Leg. Ref. 

^ For words “m the case of the Secretary 
of State in Council, delivered to, or left at 
the office of, a Secretary to the Local Gov- 
ernment or the Collector of the district" 
the words within brackets have been substi- 
tuted by the Government of India (Adapta- 
tion of Indian Laws) Order, 1937. 

Notes. 

notice b> one is not sutficient notice within 
the meaning of S. 80 , it is not sufficient com- 
nliance with its provisions and the suit as a 
whole 13 bad. (1935 B 229 and 1935 M.389. 
Foil) 1S9 IC 33=1935 5 206, 14 L 330= 
^ P.L R 975-1933 L 203. also 156 1 C 
591=37 Bom LR 341=1935 B.229, 1S6I.C 
333=41 LW. 591=1935 M. 389. 

Construction -English Decisions— 
Value of —In interpreting S. 80 cases m the 
English Courts decided under statutes passed 
in England for the protection of public 
authorities (e g., the Public Authorities Pro- 
tection Act, 1893) are not, as a rule, a safe 
guide, inasmuch as the English Statutes are 
not in pan materia with S 80 of the Indian 
Code 61 1 A 171=61 C -170=148 1 C 482= 
38 C W N. 517=11 OWN 463=1934 P C 96 
=66ML.J 506 (PC) 

ScoFE or Section —A Public Officer who 
IS sued in respect of an act of bad faith is not 
entitled to n ;tice under S 80 16 C W N 
145 , 26 A 220 , 32 C 1130 , 8 B 421 A Public 
Officer is entitled to notice under S SObefore 
suit, though he acts mala fide in the discharge 
of his duties 41 M 792=34 M L J 494 (F. 
B ) ; 35 B 421 Section applies also to acts 
purporting to be done in public capacity 
though not stnctly according to law Seizure 
of goods by Official Assignee- Suit to recover 
damages— Notice IS necessary 1930 M. 458 
The section js not limited to cases of what 
might be called wrts or wrongs. 34 C 257 
(282) A Public Officer against whom a suit 
is filed, in respect of an act done by hmi in 
his official capacity is entitled to notice under 
S 80, even though he has acted wala fide 
(1918 M 62 , 1924 C 145 and 1924 A 851, Ref ) 
1934 P. 14 Defendants' interest devolving 
on (Jovemment during suit— No notice 
necessary 24ALJ 726=96 I.C. 351 (1) — 
1926 A 585 Notice under S 80, C P. Code, 
IS necessary in every case instituted against 
the Secretarj of State including one arising 
on a contract. 37 M. 113 , 27 I C 232-— 18 C. 
WN 1340 But jee 20 B 697 ; 27 B. 450, 
as also a suit for an injunction lOSIC 
7S6(2)=29 BomL.R 1427 5«a/j£>105 1 
C. 729; SI B. 725 (P.C.). Suit against a 
State Railway roust he brought against the 
Secretary of State -Notice under S. 80 
essential — Notice under S 77 and S. 140 of 


the Railway Act not enough. 52 B. 548 See 
also 1S6 I.C. 541=1935 A. 900 For a suit 
even for temporary injunction against the 
Agent, N.W.Ry , notice under S 80 is neces- 
sary as S- 80 is express, explicit and manda- 
tory and it admits of no implications or ex- 
ceptions 14 L 330=34 P L R 975=1933 L, 
203. Section applies to declaratory suits 
against Government. 1930 L 708. Application 
under para 17 of the Second Schedule is not 
a suit for purposes of this section. 13 L. 672. 
A suit brought pursuant to an undertaking 
given under 14, Bombay Land Revenue 
Act, within 30 days from the Collector’s 
decision is not a suit which falls within S 80, 
C-P Code, it IS a suit on account of land 
revenue brought under the special provisions 
of the special Act, and the general provisions 
of S. 80 do not apply to such a suit. 36 Bom. 
L.R. 297=1934 B 162 

Any Act purporting tore done in his 
OFFICIAL CAPAcny.— The notice contemplat- 
ed IS notice for an act which has been done, 
and does not relate to some act which is only 
threatened and which may or may not be 
done in the future. 28 A. 603 , SI W L J. 671. 
When m a suit to set aside a sale under 
Bengal Act I of 1895, on the ground of fraud, 
the Secretary of State is made a party, and 
no relief is claimed against him, no notice is 
needed. 32 C 1130 There must be a distinct 
act of the "Public Officer” which is complain- 
ed of, to entitle him to notice 13 B 347 , 30 
C 36 Wheie plamtiflf does not allege any 
act or omission by Official Receiver but he is 
made a party because he is in possession of 
property, no notice is necessary, 48 A, 821. 
See also 50 .M 239, 31 Bora L R 1199 Notice 
given by two out of three jomt plaintiffs is 
enough 24 M. 279. When a person who has 
given notice dies before suit, his repre- 
sentative must give a fresh notice before 
suing 25 A 187. In case of an amendment 
necessitated by the alleged discovery of facts 
previously unknown to the plaintiff, no fur- 
ther notice need be given. 30 C. 36 But 
when one notice has been given specifying a 
particular cause of action, no amendment 
should be allowed so as to introduce a new 
cause of action not specified m the notice 
given. 34 C. 257 (281) . 38 C 797 There is 
nothing to prevent defendant from waiving 
notice or from being estopped by his conduct 
from pleading want of notice at the trial. 
130 1 C 894=1934 C 175 (34 C 257 and 40 C. 
503, Ref.), 34 C. 257 (282). A notice 
though invalid may be waived by the 
Secretary of State and would be 
deemed to have been waived if no issue is 
joined at the time of settlement of issues. 
40 C. 503. No other defendant than the 
Ciovernment and persons mentioned in this 
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(c) m Cie z?S'i of a suit against a Provincial Government, a Secretary to 
that Govcrnmeni c: ihz Collect or of the District ; and 

Notes when the sum-total demanded in the separate 

hection c?n raise the question of validity of suit does not exceed the amount mentioned 
iio.ice under S SO 40 C. 503,136 I.C 445. in the notice There is no particulai form 
Nolle e-When dispensed with. 15 I.C 539= of notice prescribed anywere and so long as 
14 Bom.L.R 353. Plea as to want of notice the notice served satisfies the condition 
can be raised at the final hearing. 47 A. 291. provided in S. 80 ; the mere splitting up of 
The pel son who gives the notice and he who the notified claim into different suits, does 
brings the suit must be identical. 59 M L.J. not render the suits non-maintainable for 
923 want of notice. (27 B 189, 1926 M. 408 

Notice— Adequacy op —A notice which and 54 C 969, Rel. on ) ISO I C 1131=1934 

says that the cause of action and reliefs are P . 346 

described in the annexed copy of plaint which Suit by two PLAiNiifFS— N otice by onl 
forms part of the notice, though defective only iroT sufficient. — A suit brought by tvio 

in form, is substantial compliance of S. 80 plaintiffs is not maintainable when tne notice 

151 I.C. 1076=38 C W N. 409=59 C.L J. 295= required by S. 80, C P Code, is given only 

1934 C. 187. by one of them. Such a notice is not a 

Notice— Requirements OF —S 80 IS imper sufficient compliance with the section. The 

ative and imposes a statutory and unqualified whole suit is bad and even the plaintiff who 
obligation upon the Court to see that its has given the notice cannot proceed withit. 
terms are strictly complied with. The object 156 1 C. 333=41 L.W 591=1935 M. 389; 159 
of the section is to give the Secrctaiy of I.C 33=1935 S. 206 
State an opportunity of settling the claim Want of Noiice— Plea of— M'viver of.— 
without litigation, or to enable him to have The plea of want of notice under S 80 taken 

an opportunity to investigate the alleged by the defendant was a plea which had never 

cause of complaint and to make amends, if he been raised before in the history of the case 
thought fit, before he w'as impleaded m the and further having regard to the fact that 
suit. A notice which gives only the names, at the time of the hearing before the Judge 
descriptions and places of residence of some more than two years had elapsed since the 
only of the plaintiffs is not a sufficient notice arising of the cause of action, it was impos- 
under the section 1.56 I.C. 591=37 BomL R. sible for the plaintiff to bring another smt , 
.341=1935 B 229 But iee also 41 C W N. 92 further no issue had been raised at any tune 

All that a notice under S 80, CP. Code, m the case as to whether or not notice had 

should contain is a statement of the cause of been served and the defendant had not at 
action, meaning thereby Ihe bundle of tacts any time taken any point on the subject of 
on which the claim of the plaintiff 01 plain- notice to him Hf/ri, that the want of notice 
tffs is founded. Where a claim is madem had been waived (1931 C 175, Rel. on and 
the notice for a larger amount of money as 1927 P.C. 176, Disl.) ISO I.C 590=1934 P. 
due from the defendant, the fact that in the 354 See also 1933 M. 917 

suit the claim is reduced to a smaller amount Inclusion of abuitional relief in plaint 
does not change the cause of action foi the — The addition in the plaint of a relief which 
suit or render the notice invalid, especially was not covered by the notice does not entail 
■when the notice recites the circumstances the dismissal of entire suit of the plaintiffs, 
under which the claim Is made and when the It is open to the plaintiffs to amend their 
reduction does not operate to the prejudice plaint at any stage and proceed with the suit 
of the defendant but operates to his benefit without that rebel. 1934 P. 701. 

Though the notice should in every case state Suit before expir\ of noiicc-Wiiu- 
with precision the cause of action, the mere drawal— Fresh noiice— Fresh sun —A 
reduction of the claim does not make the plaintiff who gives a notice of suit under 
notice defective 41C.WN. 92. What S. 80 S 80, and institutes a suit against the Secre- 
requires is that the notice should contain the tary of Slate for India before the expiry of 
cause of action, etc, and the relief claimed, two months prescribed in the section, but 
The notice need not he practically a copy of withdraws the same with hbei ty to institute 
the plaint. The notice should be such as to a fresh suit, is entitled to so institute a fresh 
give substantial information to the Govein- suit without a fresh notice When a suit is 
ment of the basis of the claim and the relief withdrawn, the legal position is the same as 
which the plaintiffs seek. Where It is obvious if no suit had been instituted, and the 
fiom the notice taken as a -whole that the original notice is sufficient for the fresh suit 
assessment of cess on their zemindan on the under S. 80 36 Bom L.R 1106. 
income of the /lai was ultra vires and that Suits for Injunction —Notice isneces- 
the lebef which they wanted to seek was that sary in all suits against the Secietary of 
they should be relieved of that assessment it State including suits for injunction. 37 M. 
is not incumbent upon the plaintiffs to give 113=23 M L.J 181 (25 C 239 R.) ; 25 A. 187, 
in detail all the forms in which they would 35 B. 362, (14 Bom.L.R. 353, Foil.) ; 39 M.L.J, 
seek the lehef 1934 P. 701, ISI, l05 I.C 756=29 Bom L.R 1427 Injunc- 

Joint notice for several suns —a joint tion suits against public officers also require 
notice given by all the plaintiffs of the dif- previous notice. 58 C 1288; 12 L 260:_^1933 
ferent suits mentioning the total amount L. 203 But see 59 C. 961. Also 51 B. 725-;-53 
payable by the Secretary of State is proper M.L J. 81 (P.C ) Bombay rulings expressing 
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(d) in the case of a suit against the Secretary of State, a Secretary to 
the Central Government, the Political Secretary and a Secretary to the Provin- 
cial Government of the Province where the suit is instituted] 

and, in the case of a public oflScer, delivered to him or left at his office, 
stating the cause of action, the name, description and place of residence of the 


Notes. 

contra opinion disa^pioved. 40 B 392; 34 
I,C 53S,37B. 243 ; 35 B. 362 are not now 
good law 

Suit for decl\ration of TiruE,— Where 
plaintiff sues for a declaration of title to 
land which he claims as part of peimanentlj 
settled estate i'lom defendant on ground of 
dispossession but the defendant claims settle- 
ment under Secietary of State, there is a 
cause of action for the plaintiH against the 
Secietary of State for impleadmg him m the 
suit 151 I C 1076=38 C W N. 409=59 CLJ. 
295= 1934 C 187 

On WHOM NOUCE IS To BE SERVED —The 
term “District" m S 80 means the district 
in which the suit is instituted and the notice 
must be served on the Collector or one of the 
Collectors of that district and not on the 
Collector of another district w-htre the cause 
of action partly aiises 27 I C 232=18 C W. 
N. 1340 Service on son of public office! not 
compliance with section. 58 C. 850 
Who is a Public Officfr —A Collector 
when acting as the agent of the Court of 
Wards is a “Public Officer” 3 A 20 See 
also 1928 S 762=22 S L R. 63=105 I C 
729 But see 11 M 317, 13 B. 343. As to the 
osition of a person appointed by District 
udge to collect rents of wakf 
property in a dispute among mutwallis, 
see 1936 A L J 1112 An Official 
Receiver is a public officer and notice under 
S 80 IS necessary befoie filing a suit 
against him 46 A 16,47 A 291, 51 ML. J 
671 , 1930 L 708, 139 I C 701=1932 A 575, 
also in the case of a Receiver appointed by 
Comt. 34 C.W N. 673 , 58 C. 856 , 30 L W 
694 Costello, J , doubting in 130 I.C 894= 
1934 C 175 Suit against Official Assignee- 
Notice not necessary 25 BomLR 378= 
1923 B 392 Although a receiver is a public 
officer, m the case of a suit against him it is 
only where the plaintift complains of some 
act purporting to have been done by him in 
his offic'al capacity that notice to him under 
S 80, C P Code, is enjoined Where the 
plaintiff makes no such complaint but simply 
impleads him in the suit in his capacity as a 
receiver in possession of some of the proper- 
ties m suit, no notice need be given to him 
under S 80 41 C W N 322 No notice to the 
Official Trustee is necessary, when the qiies 
tion to be decided relates to the rights of the 
cestui que trnst in the trust fund 7 C 499 
The Official Liquidator, like the Official 
Receiver appointed in insolvency cases, is 
an official of the Court and has got defimte 
powers conferred upon him under Act VII 
of 1913 and as such he is a public servant 
w’lhin the meaning of the term and to such 
a puhl 1 C officer notice under S 80 is necessary. 
148 I.C 448=11 O.WN. 398=1934 0. 
158 (2) A liquidator is a public officer 
TVithin the meaning of S. 2 (17) and 
T— 57 


S 80 would apply to him Where, 
however, the liquidator has acted thiough 
the Deputy (Commissioner, notice to the 
Deputy Commissioner would be sufficient 
and no separate notice to the liquidator is 
necessary’. 30 N.L R 240=148 I C 714=17 
N.L.J. 47=1934 N 201 A Deputy Magis- 
trate who has been appointed as the leiuni- 
mg office! by the District Alagistrate for the 
puiposes of an election and who is doing the 
election work of the municipality at the lime 
cannot be said to be a public officer who is 
acting m that connection m his official capa- 
city as such public officer, and tlierefore 
S.80, C P Code, IS inapplicable to him 152 
I C. 817=1935 A.L.J. 139=1935 A 106 Vil- 
lage sanitation board— Not a public officer. 
1929 N 70, nor a municipal council 1930 
M.W N 821 , 61 M L.J. 042. Notice is neces- 
sary when a Government servant’s services 
are lent to a Municipal Committee and he 
retains a hen on liis original service 104 1 C 
762. Assessment by Municipality— Superses- 
sion of Municipality and public officer 
appointed to perform duties— Suit for decla- 
ring assessment illegal and ultra iirer— 
Nonce not necessary 159 T C 542=1935 
C 726 A Sub-Inspector of Police who is 
sued foi the recovery of account-books 
seized at a search, is entitled to notice 29 
A 567 A notice IS necessary, befoie suing 
a police officer for damages when he acts 
under the powers confened by Cr 1’ Code 
and S 42 of the Police Act noi apply 
30 I.C 173=13 A L J 7f8 .SVe ahu 1930 A 
742 No action for damages can lie against 
a village headman for an act done in his 
official capacity unless the requirements of 
S 80 are fulfilled. A report to the Sub- 
Divisional Officer or Deputy Commissioner 
IS not notice 2 Bur LJ. 29=1923 
R 250 See also 142 I C. 501=1933 S 1 
(Manager of encumbered estates taking 
charge of estate) No suit can be brought 
against a Bench Clerk for damages resulting 
from the loss of a record in Com t through 
his negligence without giving notice 40 1 C 
677=11 Bur. LT 95 Notice under S 80 of 
the C P Code is necessary for suits under 
S. 104 H of the Bengal Tenancy Act 22 I. 

C 36=18 CLJ 566 See a’so 46 T C 899 
Common M.snager under Bengal 
Tfnancv Act — Under S 80, in the case of a 
suit against a public officer, it is only where 
the plaintiff complains of some act purport- 
ing to have been done by such public officer 
in his official capacity that notice i® enj'oined 
A claim based upon a breach of a contract by 
apub'ic officer, may, in appiopiiate cases, 
entitle him to notice of suit under ,S 80, 
but the mere omission by the common mana- 
ger of an estate (appointed under the Bengal 
Tenancy Act) to pay off a mortgage debt is 
not such a breach. Fis failure to pav eitlic.- 
interest or principal lb no 1 ,vi‘ 
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plaintiit pn'lti-r ril’cr v/Jiich he claims; and the plaint shall contain a statement 
that such iicUr'i: Ilf'S ^cen so delivered or left. 

81. [Ss 425,428.] In a suit instituted against a 

Ii<errpi3on fioiJi arrest public officer in respect of any act purporting to W 
a.ift pe 'sojial appearance j^jg ofgcial capacity— 

(a) the defendant shall not be liable to arrest nor his property to attach- 
ment otherwise than in execution of a decree, and 

(b) where the Court is satisfied that the defendant cannot absent himself 
from his duty without detriment to the public service, it shall exempt him from 
appearing in person. 

82. [S. 429.] (1) Where the decree is against the i[ Crown] oi against a 

public officer in respect of any such act as aforesaid, 
Execution of decree a time shall be specified in the decree within which it 
shall be satisfied; and if the decree is not satisfied within the time so specified, 
the Court shall report the case for the ordeis of the 3[Provincial] Goveinment. 

(2) Execution shall not be issued on any such decree unless it remains, 
unsatisfied lor the period of three months computed from the date of such 
report. 

Suits by aliens and by or against i[Foreign Rulers and Rulers of Indian States], 

83. [S 430 ] (1) Alien enemies residing in British India with the per- 

Leg. Ref. the object of the section being merely to. 

2 Substituted for words 'Secietary of inform the defendant of the grounds of the 
State for India in Council’ and ‘Local’ res- complaint 8 CW.N. 913 See also 2^i[ 
pectively by Goveinment of India (Adapta- 279; 54 C. 969 (1023) Where plots mentioned 
lion of Indian Laws) Order, 1937 m the notice comprised all the plots men- 

® In the heading above S 83, for words honed in the plaint, the variance between the 
‘Foreign and Native States' the words notice and the plaint does nnt justify disims- 
‘Foieign Rulers and Rulers of Indian States', sal of the suit. 32 I C 752=20 C W N 636 
substituted by ibid Limitation — Whei e notice to Government 

Notes. IS necessary under S 80, ihe peiiod of two 

mg to be done by him in Ins official capacity, months is excluded from the prescribed 
Held, accordingly (assuming that the com- limitation 52 P R. 1917=38 I C. 600=42’ 
mon manager is a public "officer" within the P W R. 1917. Where a speaal law of limi- 
meaning of S 80), that notice under the tation applies a party is not entitled to deduct 
section is not required when, in a suit to the period of two months for service of 
enforce a mortgage by sale of the property notice under S 80 66 1 C 287=34 C.L.J. 205. 
mortgaged, the manager is impleaded as a The dismissal of a suit filed within two 
co-defendant merely as representing the months from the date of notice under S 80, 
estate of which the sale is sought and no on the ground of the insufficiency of the 
personal relief IS sought against him 611. notice is no bar to the maintainability of a 
A. 171=61 C 470=148 I C 482=1934? C. fresh suit biought after the expiry of two 
96=66 M L.J 506 (P.C) months from the date of the notice The 

Contents and Construction of notices — second suit would be maintainable on the 
The notice should state the relief which the same notice 41 C W.N. 92. 
plaintiff claims, it should be absolute in Non-compliance— Procedure —On anon- 

terms and not conditional. 6 Bom L R 132 compliance with the section regarding noiice 
The notice must mention the name and place the Court ought to reject the plaint and not 
of abode of the intending plaintiff. 14 M dismiss the suit. 58 C 850. 

386. See also 27 P. 206; 57 C 1127 A notice Waiver— T he notice required under S 80 

which does not contain all the names, des- of the C. P. Code can be waived (31 C. 257 
criptions and places of residence of the and 40 C 503, Foil ) 146 I C- 699=38 LW. 
plaintiffs in a suit is an invalid notice 40 C. 891=1933 M. 917 See aUo ISO I.C. 590= 
S03 A notice under S. 80 is not a proper 1934 P 3S4. 

notice if the case setup in the plaint is Sec 83,— Whether the cause of action- 
different from the case stated in the notice, arose befoie or after war, an alien enemy cam 
A suit instituted upon such a notice cannot be sued in British Indian Com ts and would 
be maintained. 32 I.C 235 Notice by a have every right to prosecute his case before 
plaintiff under the section cannot constitute the Courts in accordance with the law of 
a cause of action. The right to sue can procedure, and it makes no difference that he 
accrue when the order of the Collector inter- was interned at the time. 40 C 1140 A 
fenng with the plaintiff's right is passed. 19 1. British subject voluntaiily residing oi carry- 
C. 5W. The term "cause of action” in the ing on business m enemy country will be 
section should not be too narrowly construed, treated as an alien enemy and cannot sue in* 
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mission of the i[Central Government] and alien 
When aliens may sue. friends, may sue in the Courts of British India, as if 
they vrere subjects of His Majesty. 

(2) No alien enemy residing in British India without such permission, 
or residing in a foreign country, shall sue in any of such Courts. 

Explanation.— 'EvQty person residing in a foreign country the Government 
of which IS at war with the United Kingdom of Great Britain and Ireland, and 
carrying on business in that country without a licence in that behalf under the 
hand of one of His Majesty’s Secretaries of State or of a Secretary to the 
l[Central Government] shall, for the puipose of sub-section (2), be deemed to 
be an alien enemy residing in a foreign country. 

When foreign States may 84 [S.431.] (1) A foieign Slate may sue in 

sue any Court of British India : 

Provided that such State has been recogni 2 ed by His Majesty or by the 
l[Cential Government]: 

Provided, also, that the object of the suit is to enforce a piivate right 
vested in the head of such State or in any officer of such State m his public 
capacity. 

(2) Ever> Court shall take judicial notice of the fact that a foreign State 
has or has not been recognised by His Majesty or by the i[Ceiitral Govern- 
ment]. 

85. [S. 432,] (1) Person specially appointed by order of the Goveinment 
at the request of any Sovereign Prince or I<uling 
Persons specially appoint- Chief, whether in subordinate alliance with the 
cute^or°dSeiS^for VrSces British Government or otherwise, and whether resid- 
“ ChKfs mg wilhm 01 without British India, or at the request 

of any person competent, m the opinion of the 
Government, to act on behalf of such Prince or Chief, to prosecute or defend 
any suit on his behalf, shall be deemed to be the recognised agents by whom 
appearances, acts and applications under this Code may be made or done on 
behalf of such Prince or Chief. 

ilExplamlton.—Eor the purposes of this sub-section the expression “the 
Government” means— 

(a) in the case of any Indian State, the Crown Representative, and 

(&) m any other case, the Central Goveinment.] 

(2) An appointment under this section may be made for the purpose of 
a specified suit or of several specified suits, or for the purpose of all such suits, 
as it may from time to time be necessary to prosecute or defend on behalf of 
the Prince or Chief, 

Leg. Ref. _ to prosecute or institute suit in British 

Foi Trvords ‘Governor-General in Council’ Indian Courts and such personhas/ociif 
and ‘Governmert of India', the words Ten- itaudi to continue or file suits, and the fact 
tral Government' have been sub<?tituted by that such an appointment is made after a 
the Government of India (Adaptation of plaint has been put into Court will not render 
Indian Laws) Order, 1937. it ineffective provided that it is put into 

® Explanation to Sub S (l)has been inser- Court within the period of limitation (25 
tedbyiiiid A 635, Kef.) 143 l.C 348=34 P L.R. 470= 

1933 L. 456. 

Notes. Sec S5— [See also Notes under S. 84, 

British India. 1 L 276 Alien enemy who ] This section does not prevent insti- 

hasbeen licensed to trade in British India tution by an independent Prince of a suit in 
has a n?ht to sue m Indian Courts. 31 1 C. a Court in British India, in his own name, 
888=9 Bur. L T. 51 and through a recognized agent other than 

Sec 84— Set’ 11 C. 17 (24) Foreign one appomted under the section. IOC 136; 
State— Attributes of sovereignty. 59 M.L.J. 19 A 510 The Desai of Patadi is a Ruling 
548 . Chief. 8 B 41S Also the Raja of Hill 

Secs. 84 to 87 —When the Ruler of the Tippeiah. 9C. 535. The section applies to 
State has severed his connexion with the suits filed in a Revenue Court. 25 A. 635. 
Stale, the Government can appoint a person 



452 


The Civi^ Coufir Manual (Imperial Acts). [S. 86 

(3) A pcrsoii aupointcd under this section may aupiorize or appoint 
persons m make appearances and applications and do acts in any such suit or 
suits .'S il 'le 'v’cie mniself a party thereto. 

Sb (S. 433 J (1) Any such Prince or Chief, and any ambassador or 
envoy of a foreign Slate, may, i[iii the case of the 
Siiiis aaalnsc Princes Ruling Chief of an Indian State with the consent of 
Cinefb, ambassadors and thrown Representative, certified by the signature 
of the political secretary, and in any other case with 
the consent of the Central Government, certified by the signature of a secretary 
to that Government] but not without such consent, be sued in any competent 
Court. 


Leg. Ref. 

^^Substituted £or vvords “with the consent 
of the Governor-Geneial in Council, certified 
by the Mgnature of a Secretary to the 
Government of India” by the Government of 
India (Adaptation ol Indian Laws) Order, 
1937. 

Notes. 

Sec 86 Score ot iiiaiON— Section 86 is 
exhaustive and lays down the cases where 
a prince or chief can be brought on record 
whether he is smug or sued as such or in 
any other capacity 38 M 635=25 MLJ. 
021. 'iee also 39 M. 661=29 MLJ 667 
A suit against a foreign prince or chief 
Without the sanction of the Governor' 
General is not maintainable as it contravenes 
S, 86, when permission has been applied for 
and refused by the Governor General, it is 
not open to the Court to question the pro- 
priety of the order refusing consent. Once 
the plaintiff fails to obtain the requisite 
consent, the Court has no authority to 
orocecd with the suit II O.W N. 1426—153 
I C 856=1935 0 1426. 

Applicability — Suit against business 
CONCERN RUN BY STATE OF RULING PRINCE.— 
The provisions of S 86 do not apply to a 
suit instituted not against the Prince him- 
self, but against a business concern run by 
the State of aRulini? Prince 1934 A LJ. 
1093=1914 A 740 Applicability of section 
— Proceedings under Ss 184, 186 and 187 of 
Companies Act S 86, C P Code, does not 
apply to the proceedings under S 184 but 
applies to all the proceedings under Ss 186 
and 187 of the Companies Act Tf the Court 
makes an order under S 184 of the Com 
panies Act and places the name of a Native 
Prince or aRegentof an independent State 
upon the list of contributories, it does not 
thereby enforce a jurisdiction against that 
Native Pimce or_ against the Regent or 
President of the independent State, The 
proceedings under Ss 186 and I87, however, 
stand on a different fooling An ordei under 
S 186 for payment of monev due from a 
person can be made by the Couit only in 
cases where a suit to recover the amount 
would be maintainable and the Court cannot 
override the provisions of S. 86, by making 
an order under S 186 of the Ciompanies 
Act. No order under S 187 can be made 
against the Sovereign Pnnee or the Ruling 
Chief at all, and no question of any consent 
of the Governor-Cieneral in Council can 


arise, because such a case does not fall in 
any of the three classes mentioned in sub- 
S. (2) of S. 86 1936 A L f 1134=1936 A. 
826 (F B ) 

Privilege under -If can be waived —It is 
open to a Ruling Prince to plead want of 
jurisdiction because of the piovisions of 
S 86, or to waive the privilege by defending 
the suit on merits and producing evidence 
and taking the chance of getting a judgment 
in his favour 1934 ALJ 1093=1934 A. 740. 

Suit AGAINST Ruling Prince— Extenp of 
PRIVILEGE— In India a Ruling Prince can be 
sued m British Court The rule of Inter- 
national Law which is based on the principle 
of “absolute independence of the Sovereign 
to reeognise any superior authonty" cannot 
be applied to Princes in India for the simple 
reason that they are subordinate to the 
authority of the British Crown The rule 
of International Law has been modified by 
the provisions of S. 86, under which alone 
the Piinces can claim exemption and not on 
the ground of their absolute sovereignty. 
Under S 86, a Ruling Prince cannot be sued 
without the sanction of the Governor- 
General in Council nnd no execution can be 
issued against him without such sanction 
Beyond these two points, no other privilege 
can be claimed by him under C P Code 
There is nothing in the Code wh ch prevents 
a plaintiff fi ora making an indirect attempt 
to reach the propeily of a Ruling Prince. 
1934 ALJ 1093=1934 A 740 

Secs 86 and 87 -A suit will not lie 
against a sovereign Prince without the con- 
sent of the Governor-General m Council. A 
State cannot be sued apart from its Ruling 
Chief 23 MLJ 60S (9 C 535, Foil.) 

Time spent in getting Goveinmcnt of India’s 
consent cannot be deducted m computing 
limitation. 53 B 12 

Application of Section — The section 
does not apply to a defence pul forth fas set- 
off) Such a defence can be put forward in 
answer to a claim by a Ruling Chief without 
the consent of the Governor General 62 
I.C 778 

Ruling Chiefs —The Khurndward Tagir- 
dars are Ruling Chiefs who cannot be .sued 
without the consent of the Govemor-General 
under S 86 of the C. P. Code. 51 I.C 228= 
21 Bom L.R 376 

Consent of Governor General —A suit 
against a Ruling Chief cannot be maintain- 
ed without the consent of the Governor- 
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(2) Such consent may be given with respect to a specified suit or to 
several specified suits, or with respect to all suns of any specified class or 
classes, and may specify, in the case of any suit or class of suits, the Couit in 
which the Prince, Chief, ambassador or envoy may be sued ; but it shall not be 
given unless it appears toi[the consenting aulhoiity] that the Prince, Chief, 
ambassador or envoy— 

(a) has instituted a suit in the Court against the person desiring to sue 
him, or 

(b) by himself or another trades within the local limits of the jurisdic- 
tion of the Court, or 

(c) is in possession of immovable propeity situate within those limits 
and IS to be sued with reference to such property or for money chatged thereon. 

( No such Prince, Chief, Ambassador or envoy shall be arrested under 
this Code, and, except with 2 [such consent as is mentioned in sub-section fl) ] 
certified as aforesaid, no decree shall be executed against the pt operty of any 
such Prince, Chief, ambassador or envoy. 

(4) 3 [The Central Government or the Crown Repiesentalive, as the case 
may be, may by notification m the Gazette of India authorize a Provincial 
Government and any Secretary to that Government to exercise with respect to 
any Prince, Chief, ambassador or envoy named in the notification the functions 
assigned by the foiegoing sub-sections to the consenting authoiiiy and a certify- 
ing officer respectively ] 

(5) A person may, as a tenant of immovable property, sue, without such 
consent as is mentioned in this section, a Prince, Chief, ambassador or envoy 
from whom he holds or claims to hold the property. 

87 [S 434.] A Soveieign Prince or Ruling 
Style of Princes and ci^ef may sue, and shall be sued, m the name of his 
Chiefs as parties to suits State' 

Provided that in giving the consent referred to in the foregoing section 
the 4[ Central Government, the Crown Representative or the Provincial Govern- 
ment] as the case may be, may direct that any such Prince or Chief shall be 
sued in the name of an agent or in any other name. 


Leg. Ref. 

^ Substituted for words ‘the Government’ 
by the Government of India (Adaptation of 
Indian Laws) Order, 1937 
® Substituted for words “the consent of the 
Governor-General m Council", by ibid. 

® For old Sub-S (4) the woids withiti 
brackets bate been substituted by ihd 
The old Sub-S (4) lanas follows —“The 
Governor General in Council may, by notifi- 
cation in the Gazette of India, authorize a 
Local Goveinment and any Secretary to that 
Government to exercise with respect of any 
Prince, Chief, ambassordor or envoy named 
in the notification, the functions assigned by 
the foregoing sub-sections to the Governor- 
General in Council and a Secretary to the 
Government of India, respectively." 

^ For words ‘Governor-General in Council 
or the Local Government’ the words in brac- 
kets have been subtstitiited by ibid. 

Notes. 

General in Council. 25 l.C 271 The consent 
must be given before the commencement of 
the suit. 21 B 351 Even when leave is 
granted by the Governor-General in Council, 
the Court in which the suit is filed can 
question the leave m case the conditions 
mentioned in the section are not fulfilled. 
29 A. 379. 


Submission to Jtjrisdici ion —Where a 
Ruling Prince having sovereign powers sub- 
mits to the jurisdiction of a British Court, 
no obj’ection can be raised by him, in the 
Appellate Court on the ground that the con- 
sent of the Governor General had not been 
obtained prior to the institution of the suit. 
46 I C 558. No suit can be maintained 
against a Ruling Chief without the consent 
of a Governoi- General in Council. The 
mere fact that the defendant after claiming 
the privilege pleaded also on the merits, 
does not amount to a waiver of privilege 
and submission to jurisdiction. 39 M 661= 
29 M L J 667. The recognition of cases of 
waiver as excepted from the ordinary pro- 
vision of International Law as understood in 
England cannot be imported into the clear 
language of the C P. Code 39 M. 661=29 
M.L J 667, Acquiescence by defendant bars 
him from questioning validity of decree 2 
Pat 1. T. 180=6 P.L J. 185 See also 58 I C 
912. 

Sec. 86 (3) and (5) Relative scope of. 
-Sub-S (5), S. 86, is entirely distinct from 
sub-S (3). The two sub-sections are really 
dealing with two quite distinct matters. 159 
I C 637=39 CW.N. 1206=1935 C 661 

Sec. il.—See Notes under S 84 and S 86. 
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Interpleader. 

S8. [£. Where two or more persons claim adversely to one another 

the same debt, sum of money or other property 
WIjcic jiiioriileader suit movable or immovable, from another person who 
may bciusiituled. claims no interest therein other than for charges or 

costs and who is ready to pay or deliver it to the rightful claimant, such other 
person may institute a suit of interpleader against all the claimants for the 
puipose of obtaining a decision as to the person to whom the payment or 
delivery shall be made and of obtaining inlemnity for himself : 

Provided that where any suit is pending in which the rights of all parties 
can properly be decided, no such suit of interpleader shall be instituted. 

PART V. 

Special Proceedings. 

Arbitration. 

89. (1) Save in so fai as is otherwise provided by the Indian Arbitration 
Act, 1899, or by any other law for the time beiag ia 
Arbitration, force, all references to arbitration whether by an 

order in a suit or otherwise, and all proceedings thereunder, shall be governed 
by the provisions contained in the Second Schedule. 

(2) The provisions of the Second Schedule shall not affect any arbitration 
pending at the commencement of this Code, but shall apply to any arbitration 
after that date under any agreement or reference made before the commence- 
ment of this Code. 


Notes. 

Sec. SS.—Thelaw of inte: pleaders as set 
out in C. P. Code is the same as that of 
England. The applicant should satisfy the 
Court that he has no interest in the subject- 
matter of the suit except for charges and 
costs, otherwise he is disentitled to sue 4 R. 
465. An interpleader suit is not improperly 
constituted merely because one of the defen- 
dants does not claim the whole of the 
subject-matter. 1 M H.C R. 361. See also 
14 B. 489. In an interpleader suit all con- 
testing defendants are in the position of 
plaintiffs 48 VI. 1. Where the defendants 
do not claim adversely to one another, nor is 
the plaintiff admitting the title of one of the 
defendants or is willing to pay or deliver the 
property to him, the suit is not an inter- 
pleader suit. 1922 C. 138. When m a suit 
for rent the defendant pays the money into 
Court with the request that it be paid over 
to the party entitled to it, such suit may be 
treated as in the nature of an interpleader 
proceeding. 17 M. 85. 

Sec 89.— S 89 exrepts the procedure of 
the Code from being applicable to arbitra- 
tions under the Arbitration Act and S. 4 
does the same generally. 5 Bur.L.T. 155= 
17 I C 902 S 89 covers all references to 
arbitration whether the reference is or is 
not made without the intervention of the 
Court, and whether an award does or does 
not follow 160 rC 287=38 PL.R 102= 
1936 L 374 The object of the section is to 
give effect to the provisions of Sch II as if 

S had been enacted in the body of the 
5. 47 A 637. Arbitration without 

Court's order. 40 B, 386 Award without 
intervention during pendency of suit can- 
not be recorded as adjustment. 67 IC. 


123=3 LLJ. 162; 55 C. 538, contra 51 
M. 800 (F.B.) , where “any other law" is 
held to include the provisions of C. P. 
Code 131 IC 443=193 1 0 127 , 9 R 39. 
Per Courtney-Terrell, C/.-S 89, C P.Code, 
is clear and specific. The words "oHy other 
law for the tme being tn force," in that 
section must clearly be read ejusdem generis 
with reference to a specific enactment, the 
Aibitration Act of 1899; the section contem- 
plated that further legislation may take place 
or that there maybe already in existence a 
specific piece of legislation dealing with 
arbitration The legislature did not intend 
to override either the Arbitration Act or any 
other specific enactments , the intention was 
that all references to arbitration of whatso- 
ever kind, if they are to have a binding effect, 
must be instituted and conducted according 
to the provisions ot Sch II of the Code. S. 89 
does not also take into contemplation 0. 23, 
R. 3, C. P Code, at all as being one of the 
proceedings by way of arbitration to which 
the section and the schedule are not to apply. 
The proceeding under 0. 23, R. 3 for the 
recording of a compromise is not an excep- 
tion to S. 89 Per Agarwala, J — S 89, C. P 
Code, 13 mandatory, and when a smL is pend- 
ing, the matter m dispute maybe referred 
to arbitration only ui accordance with 
Sch II. The words “any other law” in S. 89 
do not include 0 23, R 3, C P Code. To 
take "other laws” as referring to the Code 
Itself would be contrary to all canons of 
construction of statutes. It is not open to 
the Court to substitute for the words "any 
other law" in S 89, the words "except as 
provided in this Act or by any other law “ 14 
P, 799=156 T.C 1050=16 PatL.T 280= 
1935 P.243. The words “by any other law 
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Special Case. 

90. [S. 527 ] Where any persons agree in writing to state a case for the 
Power to state case for Opinion of the Court, then the Court shall try and 

.opinion of Court determine the same in the manner prescribed. 

Suits relating to pubhc matters. 

91. (1) In the case of a public nuisance the Advocate- General, or two or 

more persons having obtained the consent in writing 
Public nuisances qj j.|jg Advocate-General, may institute a suit, though 

no special damage has been caused, for a declaration and injunction or for 
such other relief as may be appropriate to the circumstances of the case. 

(2) Nothing in this section shall be deemed to limit or otherwise affect 
any right of suit which may exist independently of its provisions. 


Notes, 

for the time being in force” in S 89, C P. 
Code, refer to some law extraneous to the 
Code and cannot be legitimately held to cover 
0. 23, R. 3 In other words, once S 89 is held 
to apply, no reliance can be placed for any 
purpose on 0 23, R 3 The only remedy left 
is either to proceed with the arbitration, or if 
the Court supersedes the arbitration, to pro- 
ceed with the hearing of the suit or the 
appeal, as the ca^e may be, on the merits, as 
requiiedbj para 8 of the Second Sctiedule 
read with para 19. 160 1 C. 287=38 P.L.R. 
102=1936 L 374. A Court is competent on 
an application under Sch II, C P. Code, to 
pass a decree on an award as modified by a 
lawful compromise filed by the parties 25 
OC 213=1922 0. 189 The words ‘save 
in. . . .in force' in S 89 do not let in 0 23, R 3 
of the Code and the words “any other law for 
the time being in force" refer to amendments 
of, or substitutions for, the Arbitration Act 
or other pieces of legislation on that subject- 
matter 47 C 6. Whether an award in a 
pending suit without intervention of Court is 
an adjustment under 0 23, R 3, C. P. Code 
53M.LJ 444, 

Agreement to abide by statement of Wit- 
ness-Legality OF— The parties to a suit 
can validly agree, even apart from the Indian 
Oaths Act, that they will abide by the state- 
ment of a witness, including one who is a 
party to the suit , and they can leave the 
decision of all points including costs arising 
in the case to be made according to the state- 
ment. Such an agreement does not amount 
to a reference to an arbitrator and docs not 
contravene the provisions of the Arbitration 
Act or the C. P Code relating to arbitration. 
146 1 C 84=1933 A.L.J. 1127=1933 A. 861 
(FB). 

Sec 89 and Sch II, Para 22.-S 89(1), 
C P. Code, read with Sch II, para 22, makes 
the concluding provision of S. 21 of the 
Speafic Relief Act inapplicable to all arbitra- 
tion agreements and awards governed ay 
Sch. II 46 C. 1041 

Sec. 90 ‘ Scope.— Not applicable where 
more efficacious remedy is open under special 
Act. 1930 B 232 

Sec 91. Scope of Section.— S. 91 (1), 
C. P Code, authorises two or more persons 
to sue with the previous consent of the 
Advocate-General in respect of a public 
nuisance, but it does not compel them to do 


so nor IS there^ anything in S 91, which 
confers a new light. If a right exists in- 
dependently of that section, that right is not 
taken away. Therefore, a representative 
suit brought not on behalf of the public of a 
place but of one particular community form- 
ing part of it, for a declaration of its right 
to take out their processions, along a parti- 
cular route and for removal of certain 
obstructions, is not defective because a pre- 
vious consent of the Advocate-General had 
not been taken 151 LC. 263=1934 A. 941 
S. 91 deals with the case of a pubhcnmsancc 
Therefore, a suit relating to an cncioacli- 
ment on a private easement is not barred by 
that section. 153 I C. 704=1935 A.W R. 92= 
1935 A. 789 Relief not claimed in respect of 
pubhc nuisance cannot be granted. 73 I C. 
616=1923 L 546 See also 85 1 C 304=1924 
A 599. Village pathway— Obstruction not 
pubhc nuisance. 46 1.C 970 See also 85 1.C. 
304=1925 A 399; 1929 A 790. In view of 
S. 3, Cl (44) of the General Clauses Act the 
definition of "Public nuisance" guen in S 268, 
I P Code, must be held to apply to the Code 
of Civil Procedure 157 1 C 638=1935 0 W 
N 899 In the case of a public highway 
sanction under the section is neces- 
sary for establishing the right of the public. 
53 B. 187 S 33 of Calcutta Municipal Act, 
if controls S 91, see 40 I.C 74=21 C W N. 
595. S. 91 does not control the provisions 
of 0. 1, R 8. 88 LC. 505=1925 C. 1233. 
Nuisance -Public and private— Difference 
between - Right of suit— Obstruction to pro- 
cession of Hindu idol by Mahomedans— 
Individual’s right of suit. 36 LC. 634=12 
N L.R 130. See also 27 Bom L.R. 421=1925 
Bom. 367 ; 1935 Pesh. 190 ; 157 1 C 638=1935 
O.W.N. 899. Obstruction of a way without 
any special damage can afford no cause of 
action to a member of the public 23 M.L.J 
539. See also Z7BomL^ 421=1925 B 367. 
In a suit by a private peison for the removal 
of pubhc nuisance he must prove spedal 
damage to himself. Special aegree of in- 
convenience suffered by him cannot be said 
to cause him damages. 48 LC 88 (Nag.) 
S'FFdjogil C 728=1926 C 549 PerSmidaro 
.4iyor,/.— Special damage need not alwa^ys 
be only pecuniary. 23 M.L J 539. Special 
damage should be something substantial and 
not pecuniary damage to the extent of four 
annas or eight annas. 23 M.L.J. 539. 
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92, fS. isSC.'' ^1) in Ihe case of any alleged breach of any express or 
constructive trust created lor public purposes of a. 
Publtc,cluui!i( 1 . charitable or religious nature, or where the direction 

ol the Cu'iit is doeuicd necessary for the administration of any such trust, the 


Notes. 

Sec 91 and 0. 1. R. 8 —A village pathway, 
orlniie ■'^oi the class of a public highway 
and ha« Its on a in in dedication It is not a 
private way or way of a class over which only 
certain classes of persons or certain portions 
of tlic public have rights which have their 
origin in custom An ojora built on such a 
village path or lane is a public nuisance with- 
in the meaning of S 91, C. P. Code A suit 
in respect of such an osara can only be 
brought by observing the conditions laid 
down in the section— consent in some form 
as required by the section is necessary Even 
if the pathway or lane be treated as a private 
pathway or one over which only limited per- 
sons have a right, notice and leave of Court 
under 0. 1, H. 8, C. P. Code, is necessary. A 
suit by a private person without sanction 
under S,91, or without 'leave under 0. b R- 8, 
or without allegation or proof of special 
damage is not maintainable 166 l.C 5 j 8=17 
Pat L.T, 842=1937P. 54, 

Sec. 92 : Scope of Section — S.92 is intend- 
ed to be an exhaustive statement of the law 
applicable to suits based upon any alleged 
breach of any express or constnictive trust, 
created for public purposes of a charitable 
or religious nature. 44 A 622; 135 l.C 806 
=1932 B 65=33 Bom L R 1575. See also 30 
S L.R 104=165 1 C. 158=1936 S 179. The 
requirement of ihe section as to sanction can- 
not be evaded hj asking for a bare declara- 
tion under the Specific Relief Act. 24 L W. 
286=97 l.C 630=1926 M. 1029 Section not 
confined to what may be called in the English 
law sense of "express or constructive trust" 
— at all events as regards "constructive trust." 
60 M. 567=52 M.L.J 415 The provisions of 
S. 92 are imperative, and the consent in 
writing of the Advocate-General, or the 
Legal Remembrancer as the case may be, has 
to be secured as a pre-requisite and sine qua 
non before the plaintiff can file a suit u -der 
the section 152 1 C 861=1 1 O.W N 1435= 
1935 0 96. S 92is mandatory and a suit 
claiming any of the reliefs therein mentioned 
must be brought in conformity with its 
provisions or not at all. 41 A. 1 , 49 l.C. 530. 
The question whether S 92 of the C P Code 
has to be applied to suit must depend upon 
the prayers m the plaint at the date when the 
suit is instituted, and the section cannot be 
evaded by an amendment of the plaint at a 
later dale. A suit which, as originally insti- 
tuted, is obnoxious to S. 92 cannot, by 
amendments in the plaint, be altered and 
rendered not obnoxious to the section 165 
I C 1001=38 Bom L R, 808=1936 B 412. 
Though the section has to be construed strict- 
ly, it should not be construed in such a way 
that a fraud is perpetrated on the section 
Itself. 30 S L R. 104=1936 S. 179 A suit for 
removal of a trustee and for settling a 
scheme is governed by S. 92, C P. 


Code, and not by the Religious Endow- 
ment Act. 24 M L J. 658 The plaintiffs 
are entitled to proceed either under 
S 18, Religious Endowments Act or under 
S 92, C P Code See also 37 l.C. 6^=41 
W. 444=1934 P 443 Court has very wide 
powers under S 92 and the circumstances 
under which those powers should be 
exercised are clearly stated by the Privy 
Council in 43 C. 1085 (1101) (P C.) A Court 
should not frame a scheme when there is no 
mismanagement or misappropriation, 106 1. 

C. 375 (M). S.92 deals with completed 
trusts and is inapplicable where that stage 
has not yet been reached 70 l.C 903=16 L. 
W. 922. A suit for the administration of the 
trusts of a will which contained disposition 
for charitable pui poses is maintainable 
though It is not brought under S. 92 70 l.C 
903pl6L.'W. 922. A suit by an idol in his 
juristic capacity against peibon.s who are 
interfering unlawfully with his property or 
with his income is not governed bv S. 92. 4S 
A 215 A dispute between rival claimants 
to the office of trustee does not fall within 
the section. 44 A. 721. See also 134 1 C. 857 
=1931 N 198 In ordei to bring a case within 
S.92 the suit must be a representative one, 
brought for the benefit of the public and to 
enforce a public right m respect of an ex- 
press or constructive trust (Ibtd ) The sec- 
tion does not bar a suit for declaration that 
the plaintiff is a duly constituted mohant. 34 
I.C. 502 ; 62 C L J 153. A suit for declaration 
that defendants are not properly appointed 
trustees of a temple and for an injunction 
appropriate to that declaration does not fall 
within the purview of S 92. 46 B 101 ; 9 R. 
459. A suit to establish a personal right as 
hereditary trustee does not fall within 
this serlion 61 M, L. J 815 [45 M 
113 (F. B ), Rel ] A suit by co-trustee 
to declaie joint right of management 
needs no sanction 39 ML.T 214=105 
1 0 194=1927 M 948 See also 103 I C. 
134=1927 M 820, 1927 M 338; 97 l.C. 
480 ; 35 I C 806=1932 B, 65=33 BomLR. 
1575 [55 C 519 (P.C), Ref ] But if it is for 
a declaration of individual rights and also 
prays for a scheme foi management by rota- 
tion, It IS not maintainable without previous 
sanction required by this section so far as 
such relief is concerned 63 M I..J 703 A 
suit IS not taken out of the scope of S. 92 
because the defendant denies the trust and 
claims to be the owner of the property 9 
l.C 358=13 Bom L R 49. .See alo 53 Ml] 
183; 11 P.288; 30 SLR. 104=165 1.0 158= 
1936 S. 179 But a decree cannot be passed 
against him to' deliver possession of the pro- 
perties in his possession S 92 need not be 
resorted to where a suit for a declaration of 
public right of way is filed with the permis- 
sion of Court obtained under 0 1, R 8 69 
I.C. 910=26 C.W.N. 587. Suit for declara- 
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Advocate- Genei al, or two or more persons having an interest in the trust and 
having obtained the consent m writing of the Advocate-General, may institute 


Notes. 

tion that ceitam property js wakf and not the 
private property of the defendant does not 
fall under the section. 8L 111; 160 1 C 289 
=1936 L 283 In a suit under S 92, when 
the defendants deny that the property is a 
public trust and claim It as their private pro- 
perty, it IS open to the Court to decide the 
question whether the trust m respect of 
which the suit is brought is a public charita- 
ble trust or not so as to attract the application 
of S 92 A separate suit for declaration that 
the property is trust property is not neces- 
sary An issue may be raised in the suit as to 
whether the trust is a public trust contempla- 
ted by S 92 39 C W.N. 1103=1935 C 805 , 
152 1 C 50=36 Bom L R 526=1934 B. 257 
The real intention and meaning of S 92, is 
that by virtue of the specific categoiies of 
relief mentioned in paras (a) to {g) and the 
general relief mentioned in para. (/»). it 
intends and is effective to catch all those 
cases in which any declaration, order or 
other relief is asked for by way of carrymg 
into execution and administering a trust for 
public purposes of a charitable or religious 
nature as opposed to relief claimed adversely 
to the tiust altogether, as for example, a 
claim that no valid wakf exists or that cer- 
tain property does not form part of the trust 
property 14 R 575 Where the defendant 
denies the trust, he cannot be held to be a 
trustee and must theiefore be a trespasser or 
third party Against such a trespasser or 
thud party a suit can be brought without 
sanction. Under S 92 it is presupposed 
than an express or constructive tiu«t 
created for public purpO‘-es of a charit- 
able or religious nature exists, but where the 
nature or existence of such a trust is in dis- 
pufe, S.92 will not apply and a suit fora 
declaration without a fuither relief for pos- 
session with regard to the trust may be 
brought and that too without any sanction. 
1934 N 277 Nor suit by worshippers for 
declaration as to prior compromise decree 
in scheme suit being invalid and for declar- 
ing property to belong to wakf 55 I A. 96= 
55 C. 519 (P.C.) Nor for declaration that 
plaintiff has got right to appoint trustees 
49 A 435 , nor a suit to establish the existence 
of a trust, SP 539, 1929 L 740, nor a suit 
to establish right to office of mutawalli 7 
PatLT 4=1925 P 544 S 92 (2) saves the 
special iun<idiction of the District court 
under Rebgious Endowments Act 37 LC 
688=4 L W 444 (27 M L J 266 28 
M L J 326, Foil ) Suit to enforce rights 
of worshippers is not one under S 92. 
35I.C88=3L.W 512. Suit filed m private 
capacity to recover possession from alleg- 
ed trespasser is not one under S 92 31 
Bom. L R. 349=1929 Bom. 193; nor 
suit for recovery of arrears from holder 
of a fund for charity. 31 Bom L R 192= 
1^9 B 153. A suit under S 92 is a repre- 
sentative '^uit 40 M 110=31 M.LJ 
279 S 92, C. P Code, and S 14, 
1-58 


Religious Endowments Act (XX of 1863) 
in So far as the forms of relief to which 
they relate are the same appear to offer 
a choice of proceeding under eithei of 
the sections, but they are not bound to pro 
ceed under boih. 37 M. 184=24 M L J 697. 
A suit under S 92 docs not concern the pri- 
vate rights of the pai ties thereto and cannot 
be leferred to arbitiation 72 I C 1016. S. 
92 debars persons from unrestucted access 
to Courts and_ hence must be strictly con 
stnied. A suit to restrain interference with 
plaintiff’s right to exclusion is not within 
S 92. SO I C 509 ; nor a suit for damages for 
misconduct of trustee. 92 I C 526=1926 M. 
509. 

Scope of Schbme by Court.— Scheme can 
be made only under this section 7 Pal L T. 
4=1925 P. 544 In settling ,a scheme of 
management the Court has a wide discretion. 
The Wishes of the founder with regard to 
management, if confoimable to the changed 
conditions and circumstances of the present 
day, as well as the past might be taken into 
considei ation , but the primary duty of the 
Court IS to consider the general interests of 
the body of the public for whose benefit the 
trust is created and the Court might vary 
any rule of management which it finds to be 
impracticable or unsuited to the best interests 
of the institution 43 C 1085=31 M.L J 290 
(P.C.) Sees.ho 38 CWN. 452=147 I. C. 
982=1934 PC 53=66 ML.J. 333=51 ML.J. 
454(P.C.). In settling a scheme due con- 
sideration should be paid to the established 
practice of the institution and to the position 
of the persons connected with it, 8 Bom L.R. 
756 As also the interest of the beneficiaries. 
114 1 C 10=1929 P C 27 (P C) The Couit 
can uphold a scheme settled by the co- 
trustees of an institution under which each 
of them was to manage the trust in rotation. 
13 M L J 341 The High Court has a large 
discretion in the matter of sanctioning a 
scheme for the management of a temple and 
of Its funds 24 M.LJ 199 (PC) Even 
when a will directs that members of the 
testator’s family are to be appointed mem- 
bers of the committee if suitable persons 
are not available, the Court has pow’er to 
appoint strangers. 58 I.C._566=17 A L.J. 957. 
Where a Court has sanctioned a scheme for 
the administration of a religious or charit- 
able trust the Court can vary the scheme 
from time to time according to the exigen- 
cies of the case 43 C 4o7 Successive 
scheme suits— Maintainability of See 1922 
M.W N. 477=70 I.C 579 Trustee appointed 
under a tentative scheme can only be remov- 
ed by regular suit 94 I C 610=1926 M. 799 , 
58 A. 538 Whether Courts have inherent 
powers to alter schemes without a fresh suit 
being brought for the purpose when there is 
no provision for alteration in the scheme, see 
1922 M. 413=70 I C 579, 91 I C 794=1926 
M 659 , 36 M.464;37C 871, 59 M 751 
Outside the scheme deciee, the Court has no 
general power to deal with matters anting 
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a suit vv!i:‘ihcr O'^nicntious or not in the principal Civil Court of original 


under 3 t, ( j., Ir.istce’!) failure to comply 
1 '. ih M lidijiij 1929 if 300 Provision 
111 lor filling up vacancies in 

oflice of tnisteea by application to Couit 
valid 1930 M 918. Reservation of permis- 
sion to apply to Court, for the proper 
management of an institution is bad in a 
scheme decree. 5'ee 95 I C 5=1926 M 655, 
S0M.LJ.409. See also 51 M 31=54MLJ 
792 (F.B ). Provision for enforcing scheme 
so as to disqualify particular person 
holding office as trustee is ultra Tum— Inde- 
pendent suit the remedy. 1929 MWN 74-t 
A scheme decree may be m general declara- 
tory but in particular circumstaiices provi 
sion may he made for e’cecution of parts of 
the scheme. 107 I.C 136=1928 M 61. A 
provision in a scheme decree to the effect 
that "the trustees of the respective katlalais 
shall hand over all the cash proceeds of their 
property to the treasurer,” is inexecutable 
Neither S 31 nor 0 21, R. 32, C. P Code, 
can be applied to such a clause in the decree. 
No receiver can be appointed to execute it by 
way of equitable execution. Per Cornish, J, 
—There is no short cut of a remedy by appli- 
cation to the Com t where a trustee refuses 
to carry out his duties under the scheme. 
The only remedy available is a suit to remove 
him or to have the scheme modified 59 M. 
751=1936 M 581=71 M L J 87. See also 
157 1 C 4S6=41 L W 597=1935 \l 174 But 
see 38 Bora,LR. 1137. Provision in the 
decree for its alteration m execution is ultra 
vires ; changes can be made only in a fresh 
suit 49 M, 580. But see 58 A 538 where it 
was held that such a provision is withm the 
power of Court to fiame a scheme and apart 
from such a provision, a scheme may be 
modified under the inherent power of Court 
where it is necessary to p^-event abuse of the 
process of the Court or where the ends of 
justice demand it A provision in a scheme 
giving the Court authority to appoint a suc- 
cessor m place of a deceased trustee, is 
jiot a provision which can be regarded as 
constituting a modification of the ori- 
ginal scheme and is not, therefore ultra 
vtres. 166 I, C 215 = 1937 0. W N. 39 
Rules framed by temple committee under 
scheme decree can be altered by Court 
28 Bom.L.R 309=94 IC 47; 1926 B 179 
Where a suit is brought by plaintiffs not m 
assertion of their individual rights hut on 
behalf of the general public who are interest- 
ed in the institution for the settlement of a 
proper scheme of management of the chari 
ties and for other relief there is no bar of 
limitation 43 MLJ. 448 Scheme giving 
liberty to Board of Trustees to apply to 
'Court for direchons— Individual member 
of the board cannot apply 1929 M 625 See 
also 1929 W N. 744 Application for direc- 
tion is maintainable only as regards matters 
left open by the Court for future determina- 
tion— Consideration of the powers of a 
Temple Committee after the passing of 
Act II of 1927 is not one of them. 1929 


M. 625. 

Revision of Scheme.— O istriLi Judge has 
iurisdicUon to revise a scheme once framed 
under proper circumstances 153 I.C 294— 
1935 P.88. See aho 58 A. 538 


Selection of Trustees.— Appointment 
from plaintiff’s community on the ground 
that the trust had largely benefited by its 
endowment 54 I C 263=10 L W, 494. It is 
competent to the Court m framing a scheme 
for a Hindu religious or charitable endow- 
ment to sanction a cypres application of the 
funds of the endowment if the objects of the 
trust are not suited to modern conditions 
and if there is a general cliaiitable intention 
in the terms of the endowment The trustee 
himself cannot apply the income cypres with- 
out the sanction of the Court 37 M.L.J. 489. 
Court’s jurisdiction to frame a scheme under 
S.92 is not excluded by the fact that the 
temple is one subject to a Temple Commit- 
tee, but in framing the scheme the Court 
should not unduly interfere with the power 
entrusted by the statute to the Committee. 
eg ,hy appointing a Board of Control bet- 
ween the trustees and the Temple Committee. 
39 Mad. 700=30 M.LJ 29 When a decree 
directs a trustee of a Hindu temple toper- 
form festival, a Court has no jurisdiction to 
give certain directions for the same. 30 1 C. 
771=2 LW. 607 Hereditary trustee— Ap- 
pointment of treasurer— Necessity for, 28 
I C. 479 A Court in framing a scheme re- 
garding a temple is bound to have regard to 
the existing rights of individuals to the 
trusteeship of the temple 23 M.L J 134; 28 
M. 319; 21 .VI.LJ 784 Where a trustee is 
removed, it is desirable that the Judge 
should issue notice to the parties interested 
and also give public notice in such a way as 
to enable claimants to the office to come 
forward and put in their respective claims 
But when this procedure is not observed and 
a new trustee is appointed by consent of 
parties without any enquiry, the order will 
not operate as res juduata barring the claim 
of any claimant in future. 41CW.N 298. 
Indian Courts have the same powers as the 
Courts of Chancery In England to appoint ad 
ditional trustees even where there are here- 
ditary trustees 23 M L J 134. iee also 51 
M.L J 457 Scheme— Effect of— Private 
rights lost— Alteration of scheme 36 Mad. 
364=21 MLJ 952. Even apart from any 
question of mismanagement and misappro- 
priation, a Court can settle a scheme if it can 
conduce to the better management of the 
trust property 45 I C. 213 Appointment 
of trustee — Founder not providing foi— 
Office reverts to heirs— Court’s duty 1929 
B 193=31 BomL R 349 In making an ap- 
pointment of a trustee in a suit under S 92, 
C P. Code, although regard must be paid to 
the line oE_ devolution that may have been 
prescribed in the deed of endowment, it is 
permissible to the Court, in peculiar circum 
stances having regard to the exigency of the 
case, to make an appointment which may 
involve a departure from the arrangement 
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Notes. 

contemplated by the deed of trust itself. 41 
CWN.298. 

Object OF Section —The object of S 92 
IS to make it clear that the provisions of sec- 
tion are mandatory and object of the savng 
clause IS to make it clear that Rel End Act 
IS still m force. 24 M.LJ. 658. The object 
of S 92 IS not to encourage abuse of the 
process of the Court by vexatious or impro- 
per suits. 37 I.C. 897. 

Applicvtion Of Section —Test of appli- 
cability 97 I C. 480 The question whether 
a suit falls within S. 92, C. P Code, depends 
not upon the character in which the plaintiff 
sues but upon the nature of the reliefs 
sought A suit by an idol of a temple repre- 
sented by Its manager against the trustee of 
a fund established for meeting the expenses 
of a public worship and other duties includ- 
ing repairs connected with that temple 
alleging breach of trust and claiming an 
account from the defendant trustee is a suit 
falling under S 92 (1), C P. Code, and is not 
maintainable without the previous sanction 
of the Advocate General 58 M 988—158 1. 
C 63=1935 M.WN 895=42 L.W. 304=1935 
M 825=69 M L.J. 291 (F B ). The section 
does not apply to the case of an endowment 
for purposes religious as well a« charitable 
SM.381. 11 A. 18 (22) (FB_)j 25 A 631. 
In the case of a trust for public purposes of 
a charitable and religious nature, the Court 
is not fettered by the wishes of the foundei 
The primary duty of the Civil Court is to 
consider the interest of the public, or 
that part of the public, for whose 
benefit the trust n created and the 
Court IS justified having regard to the pre- 
vious management, in deciding, m the exer- 
ase of its discretion, that The defendant 
mutawallis should be removed on account of 
their insolvency and mismanagement and 
keeping the chanty in a deplorable condition 
43 C 1085 fP C ), Rel on. 147 IC 882= 
1934 P C _ 53=66 M L.J. 333 (P C ) 
The allegation that a person is entitled 
to the office of a trustee of a fund 
brings the reliefs to that declaration 
sought within the purview of S 92 (1) and 
the proper remedy is a suit properly institu- 
ted under that section and not an applica- 
tion under S 34 or S 74, Trusts 
Act 150 I C. 193=11 OWN. 323= 
1934 0.118 The mere fact that the plain- 
tiffs m a suit are in a sense trustees will not 
necessarily preclude the application of S 92, 
if the reliefs sought i elate not to the vindi- 
cation of the personal rights of the trustees, 
but to the advancement of the interests of 
the institution itself by securing more 
efficient management A suit whose avowed 
object IS the furtherance of the interests of 
the institution itself is a suit falling under 
S 92 and its provisions must therefore be 
complied with. 42 L.W. 264=1935 M 855= 
69 M L J 300 The section does not apply 
to a case where the suit is by the whole body 
of persons who are legally authorised to ad- 


minister the trust to which it relates. 29 A. 
27. S 92 applies to an action for removal 
of a person appointed a trustee under a trust 
deed. S 92 applies as much to the removal 
of a trustee de son tort as to the removal of 
an ordinary trustee. 151 1 C. 138=1934 P. 
321. A suit for the recovery of trust pro- 
perty improperly alienated by a trustee does 
not he under this section. 8B 365; 28 A. 
112, 55 M 549=62 ML] 180. But see ZAC. 
418 Nora suit by a trustee to recover 
possession of properly from a tresnasser 25 

A. L.J. 902; 129 I.C 741=1931 B 170=32 
Bom,L R. 1687. A suit to compel trustees to 
make good the loss sustained by the chanty 
in consequence of their default falls, within 
the scope of the section 21 B 48 The section 
was intended to apply to persons who, before 
Its enactment, had or were believed to have 
no right to take proceedings for purposes 
mentioned in it. 21 M.^ 406. The section 
does not apply to application for modification 
ptovided for in a scheme 133 I.C 823= 
1931 Bom. 388=33 Bom.L R 546. see also 55 

B. 414 Where a society wants immovable 
properties bequeathed to it to be converted 
into money and invested m G P. notes the 
proper procedure is by way of suit under 
thi« section. 53 A. 422 A relief asked in a 
suit for declaiation that a certain property 
IS public propeity to which the entire Hindu 
community is entitled to go and worship does 
not come under S 92 145 I C 294=14 P L. 
T 768=1933 P. 246 

Reliefs under the Seciton.— A Court has 
inherent power to pass a decree in a suit 
relating to trust, under S. 92 (h) appointing 
new trustees and directing old ones to 
deliver the properties to them 58 1C 566 
=17 ALJ 9S7 The discretion wh>ch is 
conferred upon a Court by the terms, of 
S. 92, IS very wide and the law does not 
make it obligatory upon a Court in a suit 
under that section to make all the orders 
that are contemplated by the different clauses 
of that sub-section It is quite open to the 
court not to frame a detailed scheme, 
if it thinks that certain directions given 
by it to the newly appointed trustee for 
the proper carrying out of the endowment 
would be quite enough. 41 C W.N. 298 
In framing schemes the superintendence over 
temples should not be vested in Courts but 
in temple committees 1927 M W N 759=26 

L. W 581, 1927 M 1033 In S 92 the words 
“such furthei rel’ef as the nature of the case 
may require” cover every subsidiary order 
or direction on any matter of detail necessary 
for carrying out the main purposes of the 
section 40 I C. 182 , 24 C 418, 11 P. 288 
The expression must be taken to mean relief 
of the '^ame nature as clauses (o) to (g) and 
so the section does not apply to a suit by 
certain worshippers fora declaration that a 
prior scheme suit had been fraudulently 
compiomised and for a declaration that the 
properties belonged to a wakf and no sanc- 
tion is necessary 55 C 519=55 I A 96=54 

M. L.J. 669 (P.C). It would be of no avail 
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to ini'- , a u-- -CL iciJ-Aina the trustee and 
appoti.-’ L, i uev.- friistee if the old trustee is 
alii'nrd fu remain in possession of the pro- 
pertj To lender the decice operative, 
possesMon must be delivered to the newly 
appointed tiustee A relief for the dtlivery 
of possession would fall under Cl (/i) of 
S 92 and be within the competence of the 
Court to grant But no order can be made 
“for such amounts as may be due from the 
old trustees after accounts arc taken 144 
I.C S06=:193-1 N. 48 A prajer asking that 
the trustees be restiained Irom alienating the 
trust property is one which maj well he 
included under S. 92 (It) 30 SLR HH-165 
I.C 158=1936 S 179 A decitc cannot be 
passed against the defendant who 'ets up 
title adverse to a trust, to deluer possession 
of properties in his possession, in a suit 
under this seciion 53WLJ 183 Theieis 
much which is common between S 14 of the 
Religious Endowments Act and S 92 of the 
C. P Code, hut the lattei is substantially the 
wider and provides for settling a scheme 
which IS a jurisdiction of a very wide and 
beneficial nature 42 B 742, See aho 1925 
P.S44 Vk'here none of the reliefs specified 
inS 92 IS claimed and the plaintiff does not 
ask the Court to appoint him a miitawalli, 
the suit IS competent under S 92 29 1 C. 423 
=20 C W.N 604. A suit for a declaration 
that the properly in the suit is a public 
charitable propeity and that neithei the 
defendant nor any one else is entitled to 
alienate the same and for an injunction res- 
training the defendant from alienating the 
same or any portion of it to anv person, is a 
suit to which S 92applie8, because the relief 
prayed for falls within Cl OO of the section i 
consequently sanction under the section is 
necessary 30 S,L R. 104=165 I C 158=1936 
S. 179 Though in a suit properly framed 
under S. 92 a relief amounting ultimately to 
an injunction may be gi anted to the plaintiff, 
the relief for a permanent tnjuncimn to res- 
train the defendant from obstructing general 
public in going to the place for puja is not 
contemplated bj S 92 and there is no bar to 
the grant of such relief on a-'ceount of ab 
sence of consent of Ad\ocate-Geneial 145 
LC 294=14 PatLT 768=1933 P 246 A 
prayer for ejectment cannot be entertained 
by the Court m a suit instituted under S 92 
144 I.C 168=1933 L 395 
Accounts, Diuection as to - S 22, C P 
Code, is quite wide enough to entitle the 
Court to direct an account against a trustee 
and to order him to pay the amount found 
due upon taking those accounts 28 LC. 8^ 
A decree directing trustee to pay amount due 
on taking accounts is executable and not 
merely declaratory 52 MLJ. 182; 54 M 
345 ; 60 M L r. 173 (178) See also 1928 M 
61=1 C7 I C. 136 Such an order is appealable 
as a decree. 54 M 337=60 M L J. 167 It is 
not obligatory on the court to pass a deciee 
directing accounts on the removal of a trustee 
in a suit under S. 92, C. P. Code. If upon a 


consideration of the facts and circumstances 
of the case, when the income of the endow- 
ment If, quite small and the expenditure does 
not leave .much m the shape of balance, the 
Court comes to the conclusion that it would 
not be profitable to make an order for 
accounts, it is very difficult for the appellate 
Court to say that that order is not justifiable 
or that It would be intei fered with 41 C 
W N. 298 When the Court removes a trustee 
for mismanagement and bieach of trust 
under S 92, C P. Code, it will not pass an 
order against him for rendition of accounts, 
if It is found that the usufruct of the pro- 
perties has all along been held by in the 
hands of the trustee for the time being to be 
applied at his discietion, and also when such 
an order would be infructuous in the sense 
that it would lead meiely loan expensive 
and laborious inquiry leading to no tangible 
result. 14 P 379=16 I'atLT. 35=1935 P. 
111. Suits meiely to recover money found 
due by the defendant on the taking of 
accounts and to lecovei property belonging 
to the trust but in the possession of the 
defendant and to lecover damages for a tort 
committed by the defendant would always be 
maintainab'e under the general law and may 
not fall under S 92, C P Code. 1934 M. 126 
=57 M. 362=66 L J 98 Directory clauses 
outside the scheme portion in a decree are 
executable; but those within it aie prma 
facie inexecutdble 1933 k'l W N 
S^NCiioN— Sanction obtained from Advo- 
cate General without disclosing rejection by 
the Collector of a prior application for sanc- 
tion, IS not invalid. But the bom fidcs of the 
applicant will be taken into consideration. 
1928 M 401 Notice to trustee desirable 
before sanction S3 M 223 Sanction by 
Collector without notice to defendants is 
valid Court can direct suit to stand over for 
oblaiiiing sanction against other defendants, 
where sanction liad been obtained only as 
against one defendant 1930 M.W N 456. A 
sanction granted for a suit under S. 92 means 
any suit which may be laid uiidei that section 
and It is not confined to one of the species of 
suits that could be raise on the application 
48 C 493,21 B 257. The limitation requir- 
ing previous sanction is iiCcessaiy to prevent 
an abuse of the powers conferred by the sec- 
tion. 21 M. 406 The suit must be limited to 
matters included in the consent and it is not 
competent to the Couit toenlaige the scope 
of the suit. 21 B. 257. But iee 48 C ^93 (P. 
C.) Variance between sanction and plaml 
is not fatal to the suit unless theie is any 
material omission 107 I C 130=1928 M 
205. The duties imposed upon a Collector 
by Government Resolution under S 93 of the 
C P Code are of a very special nature, and 
cannot be discharged by his subordinates 
35 B. 243. But there is no hai m in an order 
being signed by the shenstadar for the 
Collector. 107 1 C 130=1928 M 205. Consent 
obtained as against persons not real trustees 
IS invalid as against the real trustees 24 L. 
W 419=97 I.C 462=1926M. 970. Such an 
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of the subject-matter of the trust is situate to obtain a decree — 


Notes. 

objection cannot be waived bj real trustee. 
(Ibid), The "consent m writing” must be a 
specific permission given to two or more per- 
sons by name A permission given to one 
applicant by name "and another" is not sulfi 
cient 26 A 162 But jer 10 M 185,9 I.C. 
oS8 Sanction is necessary for a suit, by 
individual worshippers against tiustees for 
infringement of right common to them and 
other worshippers 52 M L J. 541. 

Form of S anc mon -The plaintiffs who are 
seeking to obtain the Court's assistance to 
enforce the management of the trust pro- 
pel ty are not to be defeated because the Col- 
lector elected to name onb one of tne peti 
tioners and to refer to the others merely as 
the other applicants 9 I C. 3SS=:13 Bora.L R 
49. Bill see 26 1 \. 162 (coiiiiu) The suit 
for declaration and inj unction as to pathway 
IS one to which 0 1, R 8 is appropriate if 
the Court’s permission is taken, the recourse 
to the Advocate-General being unnecessary 
69 1 C 910=26 CW N 537 Where the object 
of suit IS to secure ceitain advantages to a 
fust, any two persons can sue in that behalf 
with the sanction of the Advocate-General or 
the Collector of the District concerned 35 
I.C 88=3 L W 512 See alto 60 1 C 570 No 
sanction is required for a plaintiff suing as a 
trustee for obtaining a decree for an account 
against his co-trustee 41 M L I 608=45 M. 
113 But see 66 1 C 837=16 L.W 155 ; also 
for a suit by a co-trustee for joint right of 
management F'S I C. 191=1927 M 948 
Where a sanction under S 92 is granted to 
more than two persons interested in the 
trust, all must join 'n the suit, and not any 
two of them 29 MLJ 231 A suit for 
■appointment of new trustee requires a sanc- 
tion 21 M L J 450 No relief can be prayed 
for, to which no sanction has been obtained 
26 L W. 581=1927 M 1033 But 9 0 W. 
N 966. 

"Two OR MORE PERSONS ’’—When a suit is 
instituted by one plaintiff only with the con- 
sent of the Advocate-Generah and the plaint 
IS subsequently amended by the addition of 
a second plaintiff, and the Advocate-General 
consents to it, the suit is bad in its inception 
and should be dismissed 30 B 603 But see 
1929 M 63 Reservation bv aCouittoa 
person or person® to apply for a lelief 's 
ultra vires. 51 M 31=53 MLJ 792 (FB) 
The power to file suit granted by the sanction 
must be exeicised bv aO the grantees joining 
as plaintiffs Where some of them were 
plaintiffs and the others were joined as 
defendants defect is not cured bv transposi- 
tion of the defendants to plaintiff’s side 53 
M 223 

“Interested"— The interest must be an 
existing one, and not a mere contingency; 
the mere possibility of an interest is not sutfi 
cient 20 C 810 (816)=1930 L 1 The interest 
need not be a direct interest 24 1 C 712. The 
interest need not be personal A ivorshipper 
Las such an interest in the temple manage- 
ment to see not only that he himself is m the 


voters’ list but also to see that the list is 
properly revised and the election is held as 
per rules 50 M 726=53 M L J 5^5 Where 
the evidence shows that the temple is a 
public ttmplc, the right to woislup m the 
temple gives the plainti ff a right to sue under 
S 92 19.33 S 213 Residents of the locality 
in wh.ch a religious inslitiilion such as a 
mosque is situated and for which it was 
originally founded and the persons authoriz- 
ed by lawtou^eit and the woishippers of 
the mosque arc persons inteiestcd under the 
section. 152 I C 323=1934 Pesh. 57 The 
descendants of the founder of a trust have an 
interest in the trust over and above that 
which the public gener.dly have or might 
have in a public trust and any one of them 
has a locus standi to sue the trustees and 
beneficiaries colluding to misappropriate 
liust property if according to him provisions 
of the trust have not been earned out or 
have been rendered impossible of being 
carried out The provisions of S. 92 do not 
cover a suit of this nature 47 M 884 (P C ), 
Rel 1933 L 670 “Interest" what is, see 91 
1 C 924=1926 M 267, 23 L W 240=92 I C 
950=1926 M. 466, 40 il 16; 1932 A 708 
Persons m zohom right of control ts vested 
by founder -Not the only persons competent 
to bring the smt— Collaterals of founder 
have right of smt as persons interested. 1929 
L 428=116 1 C 451. SVe cdso cases cited 
under the heading “Right of suit" infra 

Priwie Trust —S 92 is not applicable to 
piivate trust 43 MLJ 116=49 C 459 fP. 
C.) ; 25 1 C 661 , 56 I C 707, lOl I C 54 The 
Court should pause before interfering under 
S 92 with a mattei winch is more a family 
matter than of a public nature 28 I C 116 
The essential ingredient winch constitutes a 
gift of movable or immovable property in 
the Hindu Law is the Sankalp and the 
Samar pan whereby the roperty is completely 
given away and the owner completely divests 
himself of the ownership of the property. 
The fact that a dliamisala was built by a 
person m pursuance with the will of his 
predecessor and proof of public user is not 
sufficient proof of dedication, where on the 
other hand, the evidence was to the effect 
that the owner kept the keys of the building 
and permission to use it was obtained from 
him, It must be held to be a private institu- 
tion 141 I C 523=34 P L R 105=1933 L. 
189 See aho 148 I.C 882=1934 A 315 A 
trust for the benefit of the pooi members of 
a particular testator’s family is not a trust 
“for a public purpose of a charitable nature" 
within the meaning of S 92 Accordingly a 
suit relating to such a trust does not require 
for Its commencement the .s.mction of the 
Government Advocate, even though the suit 
IS for lelief of one of the kinds mentioned in 
that section 14 R. 575 See aho 1935 S. 
235 

Punuc Trust— A smi to lemove a duly 
appointed muttavvalli of a trust created for a 
public pui pose of a religious or rhantable 
nature cannot be instituted save n I'onfor- 
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(a) rcmovijjg 3113^ trustee; 


Notes. a particular mode of worship is followed 

jniti lutl. S C 1‘ Code. 35 A. 98 Public that management follows a particular line of 
tnii.)— Tesi oi. 38 1C 800, 45 IC213;11 descent in the pujari family 40 M L.T 289 
I.C 166 , 1928 M 879 Unless a trust is S. 92, C. P Code, is not confined to cases 
expressly created for a public purpose of a where there is defimie evidence as to the 
charitable nature, the mere fact that the creation of the trust and of dedication to 
income of cei tain property has been for long purposes of charitable and religious nature 
spent in feeding an idol and m maintaining The section will apply even in the absence of 
and taking caie of pilgrims will not by itself such evidence The matter has to he decided 
constitute a tiust of such a nature. 11 I C. not merely on the terms of the grants in res- 
308=8 A.L J. 1120 A public trust must be pect of the particular institution but also on 
proved by stiong evidence , the mere fact the usage and custom of the instituuon The 
that the income of certain property has for a fact that the income of the piopcrties has all 
long time been spent to support fakiis and along been applied to religious and charitable 
visitors is not sufficient evidence of ^uch a purposes is strong reason for holding that 
public trust 11 I.C 166 S'ec (i/fw 141 1 C those purposes are the purposes for which 
523=1933 L, 189, 1934 A 315 There must the institution exists 14 P. 379=16 PatLT 
also be cleai proof of dedication 141 I C. 35=1935 P. 111. 

523=1933 L 189 It is for the plaintiff to Co-iRUs'iExs— S 92 has no application to a 

prove that there is an endowment or trust suit for a declaration that the plaintiff and 
for public of charitable or lehgious nature, the defendant are co-mutwallis of wakf pro- 
But the question of onus is immaterial when pertyandarc entitled to manage it jointly. 
evidenc.e on both^sides is adduced 64CL. 52 1 C 628 (A). See also 97 I.C. 480 A 

J. 341=1937 C 67 The section should be trustee of a public chanty can ‘ue his co- 
applicd to Mutts and the public, the Advo- trustee for an account without the sanction 
cate-Gcnei al and the Courts of Justice should of the Advocate-Geneial or the Collector. 4] 
have the power to stop the wholesale misuse M.L J. 608=45 M. 113 See also 25 Bom L R. 
of the income of a chaiitahle and religious 747=1924 B 198 S.92 does not cover suits 
institution 1 ke a matam. 38 M 250=25 M. relating to disputes between pailies as to 
LJ 393. Theheadof muttis nota tiustee who is to be a mutawalli on the ground of 
of mutt pioperty and no suit lies for his family relationship. 37 A gfi. See q/jo 40B. 
removal under S 92, C P Code 32MLJ. 439 

271 affirmed on appeal in 39 M.L J 98 (P C3 Co-sharer.— S uit by co-sliarer pnjan for 

But see also 37ML.J 231=40 M.745,43C. declaration of his right to share of income 
707 : 43 M. 253. Though a caste 01 a sect.ou and for injunction fiom obstruction— Section 
thereof can own a temple, a temple which is applicable 148 I C. 1153=35 BomLU 1119 
merely managed by certain caste is the =1934 B. 26 

subject of a charitable trust and a scheme DEFAao Trustee .—A de /ac/o trustee or 
can be framed for it. 34 I C 551=4 LW. a trustee de jod iorns subject to the same 
228. Public includes a section of the public liabilities as a de lure trustee and suit under 
11 P 288 A District Court cannot, even S. 92 is maintainable against the formet 27 

with the consent of parties, delegate the IC. 389 Seeaho33C 789, 22 B 759, 15 C. 

decision whether a trust is or is not a public 329, 26 M 450, 1931 M W N 898 
trust to a Subordinate Court. 130 1 C 299 (1) Constructive trustees —Different fiom 
=1931 A. 332 the English Law sense. See SO M 567=52 

RELiGioub Trust — The head of a mutt M.LJ 415. A cnnstiuctivc trustee within the 
may be answerable as a trustee for mal- meaning of S 92 would include a person who 
administration 50 M. 297=52 MLJ 405 holds a particular fidmeary position and 
Where a person was put in chaige as pujari whose obligation as such can be enforced in 
of an idol in a Dharmasala, he is a servant a Court of law, 25 Bom L R. 747 (22 Pom L 
and not a tiustee and a suit under S. 92 is R 457, IIMI.A 405,20 Bom.LR. 1088,54 
not maintainable against him. 21 A L J. 310 Bom L R 629, (Rel ) (ArcIiaU of temple) A 
=1923 A 247 Although a District Judge stranger to a trust who receives money or 

has the poweis of a Khazi under the Maho- properly from the trustee, which he knows 

medanLawto deal with an application for to he part of the trust estate, and to be paid 

appointment of a mutwalli, he may relegate or handed to him in breach of the trust is a 
the petitioner to a suit under S. 92 49 I.C 799 constructive ti ustec , and the cases of a con- 
=23 C W N 138. A suit by a temple trustee to structive li nstee, 01 de jwe trustee, or trus- 
recover the amount dueby a defendant under tee de joii tort are covered by S. 92 They 
the terms of the trust cannot he maintained are not strangers lo the trust and a suit 
without leave as the suit is not exempt from against them is maintainable under S 92 In 
^^1 Religious Endowments Act such a suit it is not necessaiy for the plaintiff 
62 I.C 911=14 L W . 238 Where the origin to pay ai vlorem Court- fee on a prayer for 
and founder ot a temple are unknown, declaration of trust 39 CW.N. 1103=1935 C 
the facts that members of public are 805 

freely admitted, festivals are celebrated in New Trustees.—A suit lies foi the ap- 
a certain manner, and the like lead to the poinlment of new trustees on the ground that 

inference that the temple IS a public one, and the defendants are not the lawful trustees 
the inference is not rebutted by the fact that and that the trusteeships are therefore. 
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,(&) appointing a new trustee; 


Notes. 

\'acant The new trustees so appointed can 
demand possession from the de Cendants. 26 
II, 450 (453). A fresh suit under the section 
IS necessary to appoint additional trustees 
1927 S. 1=97 I.C 398 

Rimov\l of Tru',ii.f — The Dharmakarta 
holds the position of trustee and as such on 
assertion of private ownership in trust pro- 
perty and falsification of accounts, he is 
liable to be removed 45 M. 565=43 M L J 
536 ; 47 1 C 850 , 47 C 866 If any relief is 
to be granted in a suit under S 92, ordering 
the removal or interfering with the rights of 
the shebaits and trustees as founders, some- 
thing substantial must be shown justifying 
their removal or interference 64 CL J 341= 
1937 C 67 Where a clear case is made out 
for the Court’? interference under S. 92, by 
proving that the mahanl or trustee has frus- 
trated the wliole purpose of the trust, has 
alienated the properties of the trust unlaw- 
fullj-, and has been guilty of wasteful and 
extravagant management, the final order of 
the Court should be governed by what 
appears to be in the interest of the institu- 
tion, It is necessary in such cases that the 
Court should remove the mahant or trustee 
and appoint a new trustee and make arrange- 
ments which will prevent mismanagement 
m future and provide for future succession 
14 P 379=156 I C 1099=16 Pat L T 35= 
1935 P 111 In fuming a scheme the Court 
need not remove trustees aheady holding 
office when no ni'sconduct is proved against 
them 34 1C. 551=4 LW 228 Under S 
92 a person in charge of a mosque who claims 
Its propertj as his own is removable from 
office 152 1 C 323=1934 Pesh 57 See also 
148 I.C 882=1934 A.LJ. 531=1934 A. 315 
In a suit to remove the Sajj’adanashin and 
for settlement of scheme, the death of the 
Sajjadanashin renders his removal unneces- 
sary but the cauie of action which necessita- 
ted the settlement of a scheme sun-ives. 1934 
P 443, There is nothing in S 92 to prevent 
the inclusion in a scheme framed under that 
section of a provision empowering the Court 
m specified contlngencIe^ to reduce the 
powers of the “managing trustee or Sajja- 
danashin mutwalli,” temporal ily orotheiwise 
or even to remove him altogether 1934 P 
443 See also 37 P,L R 85 In a suit under 
S. 92 the Court has power to appoint a 
receiver and take the management of the 
Temple out of the hands of the trustees 
appointed by the Temple Committee pending 
the disposal of the suit even though there is 
no prayei for his removal and though he 
cannot be removed except on a proper enqui- 
ry. 41 ML,J. 545 Removal of trustee— Her- 
editary trustee— Trustee spending money not 
required by terms of endowment— Right to 
reimbursement. 48 IC 897=1918 MWN 
555. See also 42 M 668. 1929 A 433 A 
person without instituting a suit under S 92 
cannot seek to oust from possession persons 
who claim to hold as trustees. A Court can 
appoint a rautwalU to fill up a vacancy in the 


office. 29 I.C. 849=18 M.L T 48 ; 25 M L J. 
273 The C^urt cannot remove a trustee 
from his office for alleged misconduct on a 
mere application made to it for his le "oval, 
when It IS impossible for it to entertain the 
application conformably with the provisions 
of the Scheme The remedy of the persons 
interested in the trust is to institute a suit 
under S 92, with the permission of the Legal 
Remembrancer, for his removal No action 
can be taken by the Court on a miscellaneous 
application for tracing the funds misappro- 
priated by him, nor can it give any directions 
in respect of the proper management of the 
affairs of the trust 58 A 538; 157 1 C 202= 
1935 ^ L J 311=1935 A. 273. See also 59 M. 
751=71 ML.r 87=1936 M. 589; 159 I C. 
296=1935 S 210. It is not competent to the 
framers of a scheme to provide that where 
the ordinary law requires a suit to be brou- 
ght, an application may be substituted for it. 
Where the allegations amount to charges of 
breaches of trust such an application would 
run counter to the terms of S 92, C.P. Code, 
and a provision to that effect is therefore 
ultra vires, Meielybecau.se the scheme is 
incorporated in a decree, it does not require 
any greater validity so far as binding the 
Court is concerned 157 I C. 486=41 L \V. 
597=1935 M 474 But see 38 Bom.L.FL 
1137 cited below, S 92 does not say that a 
trustee guilty of a breach of trust can only be 
removed only by a suit. A suit may be 
brought to remove him in the manner pre- 
scribed by the section But if a suit has once 
been brought under the section and a scheme 
has been framed, which provides for the 
removal of trustees for unfitness, the exer- 
cise of that power in the course of proceed- 
ings arising out of the scheme, is not con- 
trary to S. 92, even though the trustee be 
found unfit by reason of a breach of trust. 38 
Bom L.R 1137 A clause in a scheme provid- 
ing for removal of a trustee on an applica- 
tion is invalid 131 1 C. 423=1931 N82(l). 
See also 1935 A W R 118.16 Pat.L T 35 ; 37 
P L R 85 Removal of trustee, grounds for 
—De facto trustee— Long management— No- 
misconduct— Scheme— Additional ti ustee 
when appointed. 48 I C 833=1918 MWN. 
786 Suit to remove defendant Pan dara 
Sann'dhi and to frame scheme— Death of the 
defendant— Cause of action in respect of 
framing of scheme if survives. M. 

688=49 M L i 324. 

Alien u ION of Trust PROPFRiy,- A decla- 
lation regarding the validity of an alienation 
by a trustee comes within S 92 (h). 44 A 
622 Sec also 26L.'W 274=1927 M 886 The 
transferee of a vakf property who is made a 
party to a suit under S. 92 is bound by deci- 
sion in the suit and is barred from going 
behind it. in a subsequent suit. 33 A. 752 ; 23 
CW.N 115 Suits against strangers to a 
trust whether alienees from trustee or tres- 
passers are not governed by S- 92 40 M 
212=31 MLJ 777, 50 ML.J 42. The ex- 
pression “granting further or more relief” 
must be read along with the specified reliefs 
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(c') U'Sfiiif; any piopeny in a trustee: 


Notes. 

and those nvit should be granted under this 
clause siKjuid he of the character as those 
expressly mentioned. 40 M 212=31 M.LJ. 
777, 

Abatement of scheme suit —A suit 
unde’- this section is prosecuted by indivi- 
duals not for their own interest but as 
representing general public and so it does 
not abate on the death of the original plaiii- 
tifts 48 C 493 (PC), aho 16 L. 782; 17 
P L T. 926 A suit under S. 92 does not abate 
on the death (or withdrawal) of one of the 
plaintiffs who obtained sanction for institut- 
ing the suit 47 M.L J 745 Foil ; 146 1 C 
■628 (2)=1933 M. 854=65 Itfl. J 690. See 
aho 55 A 687=1933 A L J 1393 Wheic m 
a suit under S 92, the question is whether 
the property is private or public and the 
defendant contends it to beapiivate one, 
the cause of action survives on his death 
against his sons and the suit does not abate. 
148 I.C 882=193f AL.J 531=1934 A 315 
S. 92 is mandatory but is permissive and 
■diiectory It is necessary for the continu- 
ance of the suit that there should be at least 
two plaintiffs. 37 A. 296 Scheme suit 
“Death of defendant if suit abates. 1926 M 
162=48 M 688=49 M L J. 324. 

Amendmeni of Plaint —The sanction of 
the Advocate-General IS equally a condition 
precedent to the amendment of the p’aint 
especially where such amendment relates to 
a cause of action arising after the institution 
of the suit and fresh parties are added in 
consequence, with a claim for iresh reliefs 
against them. 36 B 168. The phrase “Any 
other Court empowered m that behalf by 
the Local Government” m S 92, probably 
refers to Courts such as the Subordinate 
Judge’s Courts. 48 C S3 But see 22 I C 
95=18 CWN 612 A notification by a 
Local Government empowering a Sub-Judge 
to try a particular suit pending befoie the 
District Judge is notone contemplated by 
S 92 39 C. 146 also 31 IC 397 
Amendment of suit by adding strangers to 
the trust as defendants and prayers for 
reliefs beyond S 92, takes the case out of the 
section and compromise therein does not 
bind the public under S 11 (Expl VI). 55 
C 519 (P C ) 

Parties ro Suit.— The alienee of the trust 
property for the breach of which a muta- 
walli IS sued under S 92 may be made a 
party. 42 C 1135 See also 47 IC 111=28 
C.LT 4, 35 B 470, 164 I C 61S=43LW. 
409=1936 M 449 But jec 38 M. 136-1, 28 
2vr L J 326, and also see 27 M L J 266 ; 11 P. 
288 Strangers to the trust ai e neither neces- 
sary nor proper parties 10 R. 342, IIP. 
288. Beneficiaries can sue tiustees for 
encroachments made by them 101 T C 744= 
1927 A 518 A relief against strangers for 
lecovery of possession of propertie*. in their 
hands cannot be grante 1 nndei S 92 and 
hence they must be struck off the record. 27 
ML.J. 266; 39 CW.N 1103=1935 C 805. 
But see S3 M L.J. 183 In a suit for framing 


a scheme for a public chanty, the persons 
who bom fide allege to be trustee thereto 
should be made paities, otherwise tlieir right 
would be lost if a scheme were framed 50 
1 C 58 (36 M. 364, Ref ) 

Addition of parties —In a suit for the 
piolection of a trust under S 92 the Court 
has power under 0 1, R 10 to add parties 
for the effectual adjudication of qiiesuona 
relating to administration of the tiusts 43 
M 707=38MLJ 201 Court can add other 
worshippers if the suit is not properly prose 
cuted 13 I C. 232=10 MLT 514 Under 
S 92 a suit may be brought by the Advocate- 
General himself or two worshippers to whom 
he has given his consent in writing to sue or 
by the Advocate-Geneial in conjunction with 
those persons The right of each to sue in 
his own name is not inclusive of the light of 
the other 43 M. 707=38 M L J 201 No 
consent from Advocate-General is necessary 
to be added as defendants Plaintiffs no 
doubt do 5 R 263=103 1 C 261=1927 R. 
182 Suit by body m charge of endowment- 
statute modifying management of institution 
—New body cannot apply to continue the 
suit, where the application would amount to 
an evasion of S 92 52 CLJ 78=1931 C 
281 In the case of a repiesentalive suit 
relating to a trust instituted with the consent 
of the Advocate General or the Collector 
under S 92, C P Code, no fresh consent is 
necessary m the case of each fiesh addition 
ofapaity. Any member ot the public who 
IS interested in the trust may come in and 
carry on the suit or appeal, as the case may 
be, without obtaining a fresh sanction An 
appeal is only a continuation of the suit 62 
C. 1132=61 CLJ. 469=39 CWN. 951. 
Right to sue— Trust for maintenance of 
choultiy for feeding the pool, and building 
of lerapic— Suit by two members of public 
for framing scheme tor management of 
trust Held, that though the plaintiffs are 
not directly interested m the choultiy foi 
the pool, they are interested in the building 
of the temple, and in the suit so brought, 
the trust should bcconsideied as a whole 
165 I.C 63=1936 M 495 
Right of suits “iNTiREbi”— A decree 
obtained in a suit under S 5 of the Religious 
Endowments Act does not bai a suit under 
S 92 of the Code 63 I C 418 A suit relating 
to a public trust is not maintainable without 
the Advocate-Gereral’s permission unless 
the plaintiff has .special claim oi interest 35 
I C 846 The fact that the plaintiffs belong 
to the family of the founder and are entitled 
to succeed to the propei lies thereof under 
ceitam contingencies would naturally give 
them an “interest’’ so as to enable them to 
bring a suit under S 92 41 M L f. 20 (42 
M. 360, Dist ). Residents of the locality in 
which a choultry is situated and members of 
the community for whose benefit the choul- 
try was founded have a sufficient “interest" 
therein within S 92 to institute a suit 35 
M L J. 661 A member oi a chuich need not 
sue by virtue of an office 39 M 1056=30 M. 
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(d) directing accounts and inquiries; 

(e) declaring what proportion of the trust-property or of the interest 
therein shall be allocated to any particular object of the trust, 


Notes. 

■L J. 423. The section protects the right o£ 
the public and does not take away private 
rights ; it should not be used to deprive indi- 
viduals, whose rights have been infringed, 
of their remedy 25 M.LJ 373. A suit by 
parties to a scheme suit to establish a pri- 
vate right which may interfere with the 
scheme settled is not maintainable 9 N.L J. 
45=94 IC 326=1926 N 326. A Hindu 
entitled to worship in a temple his an 
“interest” in it , the section does not require 
a “diiert" interest. 24 I C 712 Right to 
sue— Bad for want of requisite mteiest on 
the part of one of the plaintiffs— Subsequent 
addition of other persons having requisite 
interest-Effect of 43 M 720=38 XFLJ. 
504 . ^ 

Appeal —When a suit filed with the con- 
sent of Advocate-General at the instance 
of relators is dismissed, and the Advocate- 
General does not think fit to appeal, the rela- 
tors cannot file an appeal on their own 
account 9 Bom L R 996 See also 37 P L R 
85 When the suit is dismissed all the plain- 
tiffs together must appeal 100 I.C w8= 
1927 L. 382 There is no authority for the 
proposition that some of the persons who 
have obtained leave can either institute a 
suit or can present an appeal, when the 
remaining persons are alive and have not 
concurred either in the institution of the 
suit or in the presentation of the appeal 16 
L. 782=158 I C. 465=1935 L 251. Where an 
appeal was filed by four out of the five per- 
sons who had obtained the consent of the 
Collector and the other who was not implea- 
ded as appellant owing to his absence was 
impleaded as a respondent applied to be 
transposed as an appellant and the applica- 
tion was granted Held, that the appeal was 
competent as it was presented with the 
concurrence and at the instance of such 
-person (Ibid ) Powers given under scheme— 
Order m exercise of their powers— Whether 
appealable. 92 I C 556=1926 ll 130, 1930 
M 918=128 I.C 575 Scheme— Further 
directions left open— Appeal— Modification 
in lespect of matters left undecided- Not 
legal 12 L L.J 199. Where a scheme 
provides for an application for modifying ci 
altering it an order passed on such an appli- 
cation is not appealable 55 B. 414. See also 
133 I C 401=1931 A 765 Appointment of 
mutwalli on framing scheme— Appeal by 
defeated candidate does not he because he 
was not a party to the original action and 
because it was not a judicial order 14 P 
236=157 1 C 477=1935 P 261. 

Parties to Appeal. — Where a person 
interested in a proceeding under S 9 prefers 
an appeal against order of the District 
Judge, the propel respondents will be the 
parties that started the proceedings and in 
no case can the District Judge be called 
upon as respondent to support his own 
1-59 


judgment. 144 I.C 701 (1)=1933 A 151. 
The fact that some of the reliefs cannot be 
granted on account of the absence of the 
consent in writing of the Advocate-General 
does not disentitle the plaintiff to the other 
reliefs. 145 I.C 294=14 PatLT 768=1933 
P 246 Where the directions given by a 
Court in the previous suit for settling a 
scheme have entirely failed to secure the du<, 
administration of the trusts for want ol 
effective machinery, a new scheme must be 
framed to make the administration effective 
1934 P. 443. Suit under S 92 . District Judge 
has no power to direct transfer of suit to 
Subordinate Judge 37 Bom.L.R 120 
A suit instituted with the sanction m 
writing of the Legal Remembrancer of the 
U P appointed by the Government to exer- 
cise the powers of the Advocate-General, 
but without the sanction of the Local 
Government to the specific suit is incompe- 
tent. 59 1 A. 121=53 A. 990=62 M L J. 249 
(P.C); [58 I A 460=61 M L.J. 402=53 A. 
910 (P.C ). Foil.] i'ee also 1933 N 28 
Compromise of suit— A suit under S. 92 
cannot be compromised if it is pioved thai 
the endowment is a public one and where 
the question whether the endowment is pub- 
lic or not IS still in dispte, there cannot be 
a lawful agreement and it cannot be said to 
be proved to the satisfaction of the Oaur, 
that the suit had been adjusted by a lawful 
agreement so long as such a controversv 
exists 26 IC 360=18 CWN 1264 A 
Court should not sanction a compromise of 
a suit under S. 92 under which any pnrtior. 
of the trust properties is given to any o- 
the parties 37 M L.J 489 
Jurisdiction —A suit under S 92, should 
be brought in the place where the subject- 
matter of the trust, i.e., the trust property or 
trust money, or any part of it is situate A 
suit under the section foi the usual reliefs 
against the functioning trustees, m a case 
where the trust fund is in the hands of the 
trustees or where the claim against them i;; 
in the nature of a debt, must be instituted 
either m the Court having jurisdiction over 
the place where the trustees reside or where 
the debt can be enforced on the ground that 
a part of the cause of action has arisen The 
suit can be properly instituted in the Distnc: 
Court of the place where the trust is situate, 
though under S 92, both the sub- Court and 
Uie District Court to which the former i> 
subordinate have concurrent jurisdiction 
42 LW. 505 = 1935 M 983=69 MLJ.274 
Wheie money settled on trust is deposited at 
Madras with a firm carrying on business at 
Calcutta a suit relating thereto can be main- 
tained m Calcutta. 59 C. 357 S. 92 must be 
taken as overriding O (12) of Letters 
Patent (Calcutta), (/bid) As to legality o*' 
transfer of a suit under S, 92 by District 
Judge to Sub-Judge, 1935 B 172, cite ■ 
under S. 24 
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(;) ru.iic the whole or any pait of the trust-property to be let^. 
sold, jaiunj:a§e’' ni c'ichanged; 

(o') ^ scheme; or 

,'/i) giaatiiig such further or other i clicf as the nature of the case may 
Inquire , 

(2) Save as provided by the Religious Endowments Act, 1863, no suit 
claiming any of the reliefs specified in sub-section ( 1) shall be instituted in 
respect of any such trust as is therein referred to except in conformity with the 
provisions of that sub-section. 

93, [S. 539, last para.] The powers conferred by sections 91 and 92 on 
the Advocate-General may, outside the Presidency- 
Exercise of powers of towns, be, with the previous sanction i of theSfpro- 
Advocate-General outside Government, exercised also by the Collector 

Presidency towKs. or by such officer as the ^[Provincial] Government 

may appoint in his bchalf. 

PART VI. 

Supplemental Proceedings. 

94, In Older to prevent the ends of justice from 
Supplemental pioceedinj-&, defeated the Court may, if it is so prescribed,— 


Leg, Ref. 

^ For notification by the Government of 
Eastern Bengal & Assam, see E. B and A 
Gazette, 1909, pt I, p 392. „ . - 

® Substituted for the word 'Local by Gov- 
ernment of India (Ad. of Ind Laws) 
Order, 1937. 

Notes 

Res Judicata.— Suit under S. 92— Collec- 
tor's permission alone obtained— Subsequent 
Privy Council decision saying sanction from 
Local Government compulsory— that 
the trial of the suit was not without jurisdic- 
tion as admittedly the permission of the 
Collector to the appeal was obtained before 
the suit was brought and that procedure was 
according to the procedure laid down in Civil 
Circular No. 1-4 ^ and hence the judgment 
was res j udicaia 1935 N . 28. 

Costs.'— In a suit under S. 92, which was 
instituted bom fide and in which the plain- 
tiff’s allegation are found to be substantiat- 
ed, It is only proper that the plaintiflf should 
get all their cost's out of the estate 63 C L.J 
573 

Sec. 92 (2) —Clause is mandatory 7 P L 
T.4=192S P.544 ^ ^ 

Sec 92 and S. 73 of Madras Hindu 
Religious Endowments Act.— The res- 
pective spheres of S 92, C. P Code, 
and S. 73 of the Madras Hindu 
Religious Endowments Act must not be 
forgotten. The latter Act removes from the 
ambit of S. 92, C. P Code, only those 
religious trusts which amount lo “religious 
endowments" under that A( t Where an 
endowment or fimd is set apart for two 
purposes, namely, for the renovation of a 
temple and for the maintenai ce of a veda- 
patasala not connected with any temple, the 
entire amount of the fund being devoted to 
both purposes together without any appor- 
tidntnent or severance, the endowment is 
not h, “religious endowment" falling under 
the Madras Hindu Religious Endowments 


Act, because one of the purposes, though, 
religious, is outside the scope of the Act. 
42 L.W. 505=1935 M 983=69 M L J 274 

S 92 and 0 1, R. 10 (2) — In a suit under 
S.92, for settling a scheme for a trust, it is 
necessary to implead as a defendant a per- 
son who is not merely a beneficiary but is a 
near relation of the founder of the trust and 
has got the necessary qualification which, 
under the terms of the trust-deed, entitles 
him to be made a trustee, in order to enable 
the Court effectually and completely to ad- 
judicate upon and settle all questions involv- 
ed in the suit. If he is not so impleaded, he 
will have no right of appeal against the 
decree of the tiial judge affecting the trust 
properties 167 I C 828=1937 OWN. 271. 

Secs 92 md 93 —Suit under S.92— Collec- 
tor’s permission alone obtained— Subsequent 
by Privy Council deciding sanction from 
Local Government compulsory— Decision m 
suit, not without jurisdiction. 157 I C. 90= 
1935 N.28. 

Sec 93.— In a case where the defect of 
want of previous sanction by the Local 
Government is cured by the provisions of 
the Public Suits Validation Act (XI of 1932) 
it is not necessary for the plaintiffs to obtain 
any sanction of the Local (jovernment during 
the pendency of the sml (1932 P C 51, 
Ref ) 8 Luck 266; 1933 Oudh 22. .9?? also 
63 C L J. 70=1936 C 815 A suit which has 
been dismissed under S 93, CP Code, on 
the ground that the consent required hy the 
section IS not in order may be restored under 
S. 3 of the Public Suits Validation Act of 
1932, if an appeal from the decree dismissing 
the suit is competent and open at the time of 
the latter Act Once the order of restora- 
tion is made, the suit has to be proceeded 
with and tried in accordance with Inw. The 
suit cannot again be dismissed on the ground' 
that there has been no valid consent given 
by the Collector. 63 C.L.J. 70=1936 C.815. 

Sec. 94,— Ourt has not got wider powers- 
under this section in the matter of granting 
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(a) issue a warrant to arrest the defendant and bring him before the 
Court to show cause why he should not give security for his appearance, and if 
he fails to comply with any order for security commit him to the civil prison; 

(b) direct the defendant to furnish security to produce any property 
belonging to him and to place the same at the disposal of the Court or order the 
attachment of any property; 

(c) grant a temporary injunction and m case of disobedience commit 
the person guilty thereof to the civil prison and order that his property be 
attached and sold: 

(d) appoint a receiver of any property and enforce the performance of 
his duties by attaching and selling his property, 

(e) make such other interlocutory orders as may appear to the Court 
to be just and convenient. 

Compensation for obtain- ^5 [Ss. 491, 497.] ( 1) Where, in any Suit in 
mg airest, attachment or which an arrest or attachment has been effected or a 
injunction on insufficient temporary injunction granted under the last preced- 
s-'"'”'** ingsectioa,- 

(o) It appears to the Court that such anest, attachment or injunction 
was applied for on insufficient grounds, or 

(6) the suit of the plaintiff fails and It appears to the Court that there 
was no reasonable or probable ground for instituting the same, 
the defendant may apply to the Court, and the Court may, upon such applica- 
tion, award against the plaintiff by its order such amount, not exceeding one 
thousand rupees, as it deems a reasonable compensation to the defendant for 
the expense or injury caused to him: 

Provided that a Court shall not award, under this section, an amount 
exceeding the limits of its pecuniary jurisdiction. 

(2) An order datermining any such application shall bar any suit for 
compensation in respect of such arrest, attachment or injunction 


Notes. 

temporary injunctions than those conferred 
by 0 J9, R 1 23 L W 85=92 1.C 615=1«>26 
M. 2S8 A Civil Court has no jurisdiction 
to issue an injunction to a pai ty to a proceed- 
ing under S 40 of the B T Act restraining 
him from proceeding further with an appli- 
cation made by him under that section to a 
Revenue Court 5 Pat L J. 76=53 1 C 37= 
1919 Pat p[ C C. 461 An order directing the 
fuinishmg of securities and submission of 
accounts passed on an application for the 
issue of temporary injunction is one under 
S 94(e) 17 TC 361=17 CW.N. 318 As 
to jurisdiction of court to issue injunction to 
another Court, see 1935 Pesh 182 
Sec 94 (c) and 0 39.— When a Court 
accepts an undertaking given by the defen- 
dant in a suit and dismisses an application 
for attachment before judgment, the order 
of the Court amounts in substance to an in- 
junction restraining him from acting in 
breach thereof The foim only implies that 
the Court is prepared to deal with him hon- 
ourably in the expectation that he will treat 
his undertaking as equivalent to an ordei of 
Court. It IS not open to the defendant to 
afterwards say that because the Court did 
not pass an order of its owu after accepting 
his undertaking he is not in the position of 
a person bound by an order of Court If the 
defendant commits a breach of his under- 
taking, the Court has jurisdiction to commit 
him to jail for contempt of Court and for 


violating the undertaking 165 I C 747=44 
LW 714=]936M 651 
Sec 95 Rtghi to apply for Compensa- 
tion —A defendant can apply for compensa- 
tion whether process IS served on him or not 
IS B 160 , 26 I C 369 The application can 
be made only to the Court which disposes of 
the case 3 W R. Mis 28, and a (iburt of 
Small Causes can award compensation 26 M. 
504 The Court cannot of its own motion 
grant compensation 26 M 494. Compensa- 
tion can be given even when the suit is with- 
drawn 15 B. 160. The section applies also to 
conditional atiachments of the class contem- 
plated by 0 38, R. 5 (3). 35 CW.N. 546. 
The only ground put forward in an applica- 
tion for attachment before judgment was 
that unless the attachment was made the 
plaintiff in the event of success would have 
difficulty in realising the decretal amount, 
the application did not mention any of the 
grounds which justify an application for 
attachment before judgment under 0 38, 

R 5, and on the face of it the application was 
made on altogether insufficient grounds and 
was entirely unjustified If such appli- 
cation IS granted, the case is clearly one in 
which the defendant is entitled to leasonable 
compensation against the plaintiff under 
S 95 151 LC.“283=11 OW.N 1135=1934 
Oudh429(2) The question to be decided 
under S 95 is whether there ate no sufficient 
grounds for applying for attachment and not 
whether there are no reasonable grounds 
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PART VII. 

Appeals. 

Appeals from Original Decrees. 

05. [ S. 640.] ( 1 ) Save where otherwise expressly provided in the body of 


Notes. 

stated in the creditor's application for 
atachment Though not stated in the appli- 
cation, if there are really sufficient grounds, 
the defendant would not be entitled 
to compensation undei S 9S. 1937 

N 126 An application foi com- 
pensation for wrongful attachment of 
property cannot be entertained by the Court 
before the order of attachment is set aside 
by the Court. 151 1 C. 994=1934 M 638 
=67 M L J. 448. S. 95 is not inapplicable to 
cases in which the plaintiff happens to be a 
minor. 42 L W 542=1935 Af 886. 

Order for Com pensm ion — It is doubtful 
if an award of compensation can be made in 
a case where the order of injunction was 
passed after healing both the parties and it 
was found tlicie was sufficient grounds for 
making it. 17 L.W 150=1923 M. 352 The 
fact that an interim order of attachment be- 
fore judgment is made absolute is no bai to 
the Court entertaining an application for 
compensation undei this section. 1931 M.W 
N 956 (1923 M 352, Expl ) The proper 
stage for making such an application would 
be only when the suit is heard and until then, 
it would be premature, (/hid.) An order 
for compensation is one independent of 
decree, although it sets off the compensation 
as against the decreed amount. 21 1 C 756 
A compensation may be given for improperly 
obtaining temporary attachment though the 
same is set aside on notice 49 I C 86=9 L. 
W.69. 

Presumption.- It must be presumed that 
the Cilourt granted the application for arrest 
or attachment upon sufficient grounds, unless 
the contrary is proved 18 W R 450 

Proof —Damages can be awarded only 
when It appears to the Court deciding the 
suit that there was no probable ground for 
instituting it 13 II L.J. 70 Plaintiff must 
prove want of reasonable and probable cause 
m a suit for damages for attachment before 
judgment and malice. Malice is any Improper 
or indirect motive, » ^ , no hatred or enmity is 
necessary. 35 M. 598=21 M.L.J 1052 Set also 
9 1.C 60=13 0 C. 357. The decree-holder 
who wrongfully moves the court, is a tres- 
passer responsible for all damages hough he 
may have acted innocently and mistakenly. 
12 I.C. 26=4 Bur L.T 220 To justify an 
attachment before judgment it is not enough 
that the defendant is m straightened circum- 
stances but it must be proved that he was 
actually about to dispose of his property. 49 
I.C.86=9LW 69. 

Damages, EXTENT OF.— The litigation and 
delay, and also eveiy depreciation of the 
goods, by any immediate fall in the market, 
are the natural and necessary consequences 
of the creditor's unlawful act. 17 C 436, For 
wrongful attachment the decree-holder 
moving the Court is responsible for any loss 


suffered by a person whose goods are wrone- 
fully attached. 12 I.C 26=4 Bur.LT S 
Expense or injury in S 95 tor wrongfui 
arrest includes also general damages such as 
damages for injury to reputation or humilia- 
tion No special procedure is necessary for 
wrongful arrest. 3 LW 30=32 1 C. 592 
A Court IS not justified m awarding compen- 
sation to a defendant in a suit undei S 95, on 
the basis that his prestige suffered or that he 
felt humilitated by reason of an attachment 
before judgment obtained by the piaintifi 
Damage to prestige and humiliation do not 
amount to “injury" for which compensation 
can be awarded under S. 95. The claim to 
damages must be in respect of some damage 
caused to the deiendant as the proximate 
result of the attachment which had been 
applied for on insuificient grounds. 39 CW 
N. 915. 

Right of Suit,— A claim for compensation 
for wrongful attachment of property before 
judgment made in a counter-affidavit disput- 
ing the propriety of the interim order, is no 
bar to a suit for damages 38 M L.J 324 
Suit for damages, if can be maintained 
against a defendant foi obtaining malicious- 
ly and without reasonable cause a perpetual 
injunction which was dissolved on apneal 42 
C. 550. (13 W R. 305, doubted ) See contra 
30 CW N 465=94 I C 444=1926 C. 757 
The suit barred under S. 9S (2) and the 
application under section 95 must be ejusdem 
generis with the same cause of action. An 
application undei S 95 does not bar a subse- 
quent suit for damages caused by leaping 
and removal of the crop on land which the 
plaintiff was, by the Court's injunction, for- 
bidden to enter. 1932 M W N 530 Mam 
taiuability of suit for damages for malicious 
attachment apart from S 95 59 C 1073 

Apfeal — An appeal will now he from an 
order granting compensation 28 A 81 , 24 
M.62, or refusing compensation, 25 M L.J. 
•TO. An order of a Divisional Couit undei 
S 95 refusing an order ol the Court of first 
instance is an appellate order under S 104 
(9) and is not appealable 11 1 C 917=4 Bur. 
L T. 204. An order under S 95, C P Code, 
passed by a Small Cause Court dismissing an 
interim attachment issued by itself is valid 
and such an order cannot be questioned on 
appeal. 26 I.C. 359. 

Revision.— The grant ol compensation 
under S. 95, is no doubt a matter of discre- 
tion, but the discretion has to be exercised in 
a_ judicial manner. Where the Court has 
given no reasons for refusing the application 
for compensation, the older clearly ignores 
the terms of S. 95 and is not one according 
to law. 151 I.C. 283=11 O.W.N 1135=1934 
Oudh 429 

Sec. 96. Appeal, What is— A n applica- 
tion by a party to an appellate Court asking 
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this Code or by any other law for the time being m 
decree ^ fo^ce, an appeal shall lie from every decree passed by 

any Couit exercising original jurisdiction to the Court 
authorized to hear appeals from the derisions of such Court 

(2) An appeal may lie from an original decree passed ex parte. 

(3) No appeal shall he from a decree passed by the Court with the consent 
of parties. 


Notes. 

it to set aside or revise a decision of a sub- 
ordinate Court is an appeal within the ordi- 
nary acceptation of the term An irregular or 
incompetent appeal is none the less an appeal 
for purposes of limitation. 63 M L J 329= 
S9IA 283=60 Cl (PC) 

Right of Appeal— There is no right of 
appeal unless it is conferred by statute. 11 
M 26=14 LA. 160 (P.C ) ; 40 C 21=39 1 A. 
197, 203 (P C.) ; 28 A. S49; m expie^s words 
20 B 803 , 43 C. 857 ; 1929 R. 198 . 1929 A. 577 ; 
39 C.W.N. 567. It cannot be assumed that 
tliere is a right of appeal in every case deci- 
ded by a Court. Such a right must be given 
by statute or some authority equivalent to a 
statute [11 M. 26 (P.C) Ref]. 57 M. 
271=66 M L J 438 , 57 M. 670=66 M.L J 532. 
An agreement not to appeal if for considera- 
tion and IS otherwise good is valid and en- 
forceable 14 M.IA. 204; 8 C 455. 
lA 267 (FB.); 134 I.C 262=1931 N 126. 
Application under S 34, Trust Act, order on, 
if open to appeal 1 1 0 W N . 1533=1935 
0.72. 

Right of Appeal- Extent of.— S 96 gives 
right of appeal from every decree passed by 
a court of original jurisdiction The right 
of appeal vests m everj party adversely affec- 
ted by the decree and against only that part 
of the decree which adversely affects him 
151 I C. 25=1934 A. 677 See also A LR. 
1937 Smd 94 

Forum of Appeal.— brought a suit 
against B for redemption of a house on the 
payment of Rs 1,000 B pleaded inter aha 
that A had admitted B as owner of the house 
and that as such he Iiad rebuilt the house in- 
curring a cost of Rs 15,000, which must 
pay m addition to mortgage-monej The 
Subordinate Judge passed a preliminary dec- 
ree for possession by redemption of the 
mortgage on payment ot Rs. 9,050 B filed an 
appeal for enhancement of the amount Held 
that the appeal lay to the High Court and not 
to the Distnct Court as the value of the 
subject-matter in a redemption suit was the 
amount adjudicated by the trial Court, Rs 
9,050, and not the valuation given by the 
plaintiff, Rs 1,000. [1926 L. 376 (F.B ). Foil.. 
106 P.R 1895, (F B ) held overruled.] M8 1 C 
234=19331 155. 

Sec 96 (3) —Consent decrees are not 
appealable 43 C 85. But they can be set 
aside for proper grounds by a separate suit. 
15 B. 594 No appeal lies against a decree 
passed upon a compromise even if the com- 
promise be disputed. For a consent decree to 
come withm the prohibition of S. 96 (3) it is 
not necessary that the consent should con 
tinue till the passing of the decree. 12 P 


359=14 P.L.T. (Supp.) 1=1933 Pat, 306. 
Where a compromise has been recorded and 
It has not been challenged in any way in the 
lower Court the recoiding of the compromise 
must be held to have been done by consent 
and S 96 (3) read with S 108 would bar an 
appeal agamst the order. 57 B. 206=35 Bom. 
L.R. 127=1933 B 205. See also ISb I.C. 1035. 
Consent decree— Parties inviting Court to 
adopt special procedure— Court adopting and 
deading suit— Appeal from decision— Main- 
tainability 71ML.J 281 In construing a 
particular provision of the Code the Courts 
should, as far as possible, give to the other 
provisions of the Code their proper and 
effective meaning to attain their proper and 
effective purpose. There is a distinction be- 
rween a decree passed by consent of parties to 
which S. 96 applies, and a compromise of 
suit under 0. R 3. S 96 does not m all 
cases bar an appeal which involves a consent 
decree Where an order recording a com- 
promise is passed under 0. 23, R 3, an appeal 
lies from it under 0. 43, R 1, Cl. (»») and S. 
96 (3) is not a bar to such appeal. [1933 B. 
205, not foil ] 29 S.L R. 437=163 1 C 240= 
1936 Sind 59. S. 9b (3) is not applicable to 
mutation proceedings. 35 P L R 395 
An Agreement to accept the cEasioN of 
A Court as that of an arbitrator without 
any objection implies that the decision was to 
be accepted as final and there is to be no 
right of appeal to another forum. 15 L 726= 
1934 L. 176 (2), Where the parties to a suit 
agree and say that the deteiminatioii of their 
disputes by a third person is to be final 
between them, it is to be regarded as an 
undertaking not to appeal A decree passed is 
still a decree passed by consent, when the 
Court finds there was a compromise, whether 
the compromise is admitted by both the par- 
ties or disputed by one of them , and the 
parties are estopped from impugning the 
decree made in accordance with the finding 
of third person by whose decision they have 
agreed to be bound 60CLJ. 173 When a 
party offers to be bound by the statement of 
a certain person, that statement becomes 
conclusive evidence under the Indian Oaths 
Act and it is on the basis of that evidence 
that the Court decides the case It cannot 
therefore be said that the decree in such a 
case IS passed with the consent of the parties. 
15 L 305=149 I C 1102=1934 L 67 (1). 
Decree in accordance with award not appeal - 
able— When objections against award have 
been heard and decided 119 I C. 694 S 96, 
cl. (3) pre supposes that the party appealing 
has consented to the decree being passed— 
Person denying to be party to compromise 
can appeal 114 I.C 101=1929 S 32 
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Notes. 

Scope of Section.— The new Code does not 
deprive the litigant of the right of appeal 
which he had under the old Code even though 
such right could not be exercised immedi- 
ately on the introduction of the new Code. 21 
M.LJ 631. See also 151 1 C 25=1934 A.. 677. 
Finding of fact ot Original Side Judges of 
High Court are generally accepted. 20 S L. 
R. 295. See also 97 1 C. 505=1926 Smd 216; 
1934 A 531, A decree to be appealable must 
be a final disposal. 1929 M. 404=122 1 C. 519 
Application of Section, Scb-Cl. (3).— S 
96 (3) applies only to suits and not to proceed- 
ings in execution 4Pat.L.T 735=1924 P. 346 
Whoc\n Appeal.— a party cannot appeal 
against a decision in his favour on the ground 
that one ot the findings is against him. 24 1 
C 36 See also 2 L.W. 101=27 1 C 861 , 3 A. 
152 (F.B ) It a decree is upon the face of 
it, entiiely in favour of a party to the suit, he 
cannot appeal. 7 A, 606 (F B.) , 8 P 617 An 
adverse finding against an> single issue or 
issues IS not appealable unless such finding is 
incorpoiated in the decree. 6 M L.J 87. See 
also 44 1.C 723. An appeal is not maintaina- 
ble against opinions in a judgment when the 
decree is in favour of a paity. 51 I.C 622 
When a suit is dismissed for want of cause 
of action there cannot be an appeal by defen- 
dant on a finding. 20 C W N. 1354 Notwith- 
standing a suit IS dismissed, a defendant has 
a right of appeal and for that purpose it is 
open to the parties to go behind the decree 
and see really what the adjudication is. 25 
MLJ. 379 Also see 36 M L.J. 641. If a 
person who ought not to have been made a 
defendant is impleaded as such, he cannot 
appeal. An order directing the removal of a 
party's name from the array of parties is in 
substance though not in form a decree and 
an appeal lies therefrom. S3 A. 466. No 
person has a right of appeal from a decision 
unless his interest is prejudicially affected by 
It. 41 1 C 468. A defendant has a right of 
appeal even if the suit has been dismissed 
against him, if he is aggrieved by the decree 
30 M. 447 ; 9 C VV N. 5^. Any plaintiff or a 
defendant has a right to appeal without the 
concurrence of the other parties to the suit 
22 B 718 The representative of a deceased 
person can appeal from the decree although 
he may not have been brought on the record. 
12M.L.J 435 

Who CAN appeal— Third pariy claiming 
UNDER pariy TO SUIT— RlGHT TO PREFER 
APPEAL,— The right of appeal is a creature of 
statute and it can be exercised only by those 
in whom the power is vested expressly or 
implied by the statute In a suit under 0. 21, 
R 103, against the Official Receiver represen- 
ting the estate of an msolvent, a decree was 
passed in favour of the plaintiff The Official 
Receiver did not prefer an appeal. The 
appellant, who was one of the creditors of 
the insolvent represented by the Official 
Receiver mthe trial Court, presented an 
appeal against the decree in so far as it relat- 
ed to the Official Receiver and an application 
for leave lo appeal against that decree on 


behalf of il^elf and the general body of 
creditors of the insolvent Held, that the 
appellant, not having been a party to the suit 
was incompetent to prefer the appeal Held 
further, that even if leave to appeal may be 
granted to a person not a pai ty to the suit 
this was not a proper case in which leave 
should he granted 57 M. 670= 1934 M, 360= 
66MLJ 532 Order on application iindw 
J4, Trust Act— Appeal See 11 O.W.N 

“Ex PARiE ' Decree. — \ defendant against 
whom a decree has> been passed ex parte, and 
who has not adopted the piocednre provided 
by 0 9, R. 13 can appeal from such decree 
under the genera! provisions of this section. 

9 M 445. Appealability of order under 0. 17 
R.3.5R 838=1927 R 148 
Res Judicata— a finding upon a point 
necessarily arising in the case operates as res 
judicata between tlie parties, and the aggriev- 
ed party can prefer an appeal against the 
finding although the decree is in his favour 
7 A. 606; 11 C.301 (P.C),40IC. 771. 

CoNSENi Decree —Serious and substantial 
injustice to the pai ty must be shown to result 
from leltmg the oidei stand which was made 
by the consent of the pleader under a mistake 
of fact 46 M.L J 160=1923 P C 184 (P.C). 
Decree on basis of compromise— Person 
verifying compromise having no authority- 
Party can appeal. 1929 Oudh 385 (F B ) No 
appeal lies from an order made by consent of 
parties especially if the appellant has derived 
some benefit iindei it 57 T C 70=30 CLJ 
231 , 34 1 C. 1 86=20 C. W N. 752 See also 91 
I C 294=1926 B 39 No appeal lies against 
an order of dismissal of a suit under 0 23, 
R. 3 of the C. P. Code 34 1 C. 186=20 C W N 
752. A decree under 0. 23, R 3 can be passed 
only after there has been an order that the 
compromise be recorded 43 C. 85 An order 
recording a compromise which has not been 
challenged in the lower Court must be held 
to have been done by consent and no appeal 
lies against the Older 35 Bom.L.R 127 A 
person who is not a party 1 1 the compiomise 
though a party to suit can appeal against the 
compiomise decree which binds only those 
who are parties to the compromise 22 C L.J. 
333=20 CWN 178 But see 91 1 C. 620= 
1926 C 512. A consent decree m a partition 
suit as between some of the parties is not 
binding on any of the parties 27 1 C 242 An 
appeal lies against a decree passed on com- 
promise entered into by a vakil without 
reference to his client 41 M 233 (23 MLJ 
381, Dist., 21 M. 274, Foil ) An order direct- 
ing the appointment of a (Tommissioner with 
the consent of parties does not come under 
Cl (3) of the section 29 M L.J 219 , 27 ML 
J 173 The fact that defendant does not 
raise any objection to a particular relief 
cannot make the decree a consent decree 
when the relief is eventually decreed 49 1 C. 
840=15 N L.E 39. 

Waiver —Where the pled of limitation is 
waived though the suit is time-barred, the 
decree following is a consent decree and tto 
not appealable. 39 M L.J. 68=24 CW.N. 1055 
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97. Where any party aggrieved by a preliminary decree passed after the 
commencement of this Code does not appeal from 
Appeal from final decree decree he shall be precluded from disputing its 
ininaiVdecree^ romprei- jjj ^ny appeal which may be pieferred 

fiom the final decree. 


Notes. 

<P C ). Agreement to abide by decision of 
Court— Appeal, if lies, 1926 A 90=89 1.C 
586 

Decree on Appeal— An appeal being a 
continuation of the original proceeding, the 
Appellate Court’s deciee is the decree m the 
suit 30M.LJ.379. 

Prfuminary decree— Wheie in a suit for 
contribution the lower Court decided that the 
defendants were liable to contribute and also 
the extent of the liability and it only remain- 
ed to work out the amount of the decree, 
held, that the findings amounted to a preli- 
minary decree from which an appeal was 
competent 148 1.C 105i=llOW.N 606= 
1934 0 307 

Sec 97 Preuminary AND Final Decrees. 
—Where a final decree is passed no appeal 
will he against a preliminary decree. But 
the Court may allow the appeal to be amend- 
ed so as to convert it into one against the 
final decree 48 C 1036 , see also 19^ L. 73= 
107 1.C. 610 Where the preliminary decree 
for sale on a mortgage provides that if the 
net proceeds of the sale are insufficient to 
pay the amount of the deciee, etc., the plain 
tiff shall be at liberty to apply for a personal 
decree for the amount of the balance, such a 
provision constitutes an adjudication adverse 
to the defendant and an award to the plain 
tiff of a personal decree , and if the defen- 
dant does not appeal from it, he is precluded 
under S 97, CP Code, from aftei wards 
disputing Its correctness It is not therefore 
open to the defendant in such a case to object 
to the plaintiffs’ application for a personal 
decree after the mortgaged properties are 
exhausted 151 1 C 1055=11 0 W N 1196 

Practice and Procedure —It is a salutary 
rule that where the issue is simple and 
straightforward and the only question ’s 
which set of witnesses is to be bel'eved the 
findings of fact of the trial judge should 
not be lightly disregarded 49 C 132. If the 
competency of an appeal is in question the 
appellant must establish that he has aught 
of appeal, for a right of appeal is not a 
natural right but must be given by express 
rules of statute 43 C 857, Small cause suit 
tried on the original side— Appeal trom 
■decree 51 1 C 967 An appeal lies from a 
decree in a suit transferred from the Small 
Cause Court to the Original Side under S 23 
of the Provincial Small Cause Courts Act 
and the Appellate Court can remand the 
suit.4SLC 645 

Forum of Appeal —Transfer of venue. 37 
M. 477. Where on withdrawal of a claim 
against some defendants a decree is passed 
which makes the defendants liable for their 
own costs, an appeal does lie 18ML,T 460 
=31 IC. 312 The value of the subject- 
matter in a redemption suit is the amount 


adjudicated by the trial Court and not the 
valuation given by the plaintiff. It is the 
former that determines the appellate forum. 
1933 L ISS 

Preliminary Decree, whai is— The C P. 
Code makes no provision for something 
which is neither a decree nor an order, nor 
anything which is both , nor does it provide 
that one adjudication by the Court can be 
resolved into diverse elements, some of which 
are decrees and some orders The question 
IS one of substance, whether an adjudication 
IS a decree or an order. 42 C 914 (P C ) See 
also 148 I C 1052=1934 0 307. Though no 
appeal against the final decree is pieferred it 
is no reason for not hearing the appeal 
against the preliminary decree in a suit for 
partition. 36 A. 532 If an appeal from 
preliminary decree succeeds, the final decree 
passed later on falls to the ground. 34 A. 
493 : 36 A S32; 35 M.L J 361 The passing of 
a final decree, whether precludes a party 
from preferring an appeal against the preli- 
minary decree • 37 M 455=22 M.L J. 317 , 24 
M.LJ 190. The right to appeal lies only 
from a preliminary decree and not from a 
preliminary finding in a suit directing 
accounts to be taken 38 B 331 , 39 B 339 (F 
B.) Where there is only a preliminary 
finding and no decree is drawn up, there iS 
no preliminaiy decree and no appeal under 
S 97 37 B 480, 37 B 60 The legislature 
in enacting S. 97 intended to prevent preli- 
minary questions being raised in the form 
of an appeal after a case has been decided 
upon the merits 36 B 536 Effect of passing 
of final decree after filing of appeal from 
preliminary decree See 92 I C 545=1926 B 
43. An appeal filed against a preliminary 
decree can be heard though final decree made 
aftei the appeal was passed and lodged, is 
not appealed against , a preliminary decree is 
not maintainable unless there is also an 
appeal against the final decree passed sub- 
sequent to the preliminary decree by the 
Court below 1\ I.C. 290 (40 C 1036, referred 
to) , 91 IC 358=1926 C 557. But see also 157 
I.C. 416=1935 L. 482 An appeal against the 
preliminary decree after the final deciee is 
passed but before it is signed is not incom- 
petent, as no copy can be got for the final 
decree until it is signed and drawn up and 
the only appealable decree is the preliminary 
decree 46 I C 802=22 C W.N. 831 (30 I C 
321, Foil ) The order remanding after 
settling certain issues is a prehrainai y decree 
and must be appealed from. 321 C 866=22 C. 
W.N 43 Where, before the filing of an appeal 
against a preliminary decree, a final decree 
was passed and no appeal was preferred 
against the final decree, there is no appeal 
against the preliminary decree 27 I C 135= 
20 C.W N 231 (18 C L.J 321, Foil ) ; 30 1 C 
321=22 CL.J 90; 1928 L 73, SeecoiiUaZA 



472 


Tijf. Cj’v-l Coj7xT Manual (Imperial Acts). [S. 

98. fS, 5^5. ■ (i; 'Adhere an appealis heard by a Bench of two or more 
Decision vh. : arKal Judges, the appeal shape decided in accordance with, 
heard by two or .'::orc the Opinion of such Judges or of the majority (if any> 
pjdgs- of such Judges. 

i2) V/hcre there is no such majority which concurs in a judgment vary- 
ing or reversing the decree appealed from such decree shall be confirmed: 

Pi ovided that where the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and the Judges 
composing the Bench differ in opinion on a point of law, they may state the 


Notes , 

C.W.N 66 (F.B.) , 1930 Pat 177=11 P.L.T 
61 (F.B.) Under the old Code, objections to 
3 preliminary decree could be taken in an 
appeal against the final decree, without 
appealing from the nrelirainaiy decree. 24 1 
C 18=21 CL.J. 459. A final decree, passed 
before the appeal from the prehmtnaiy 
decree must be brought to the Appellate 
Court’s notice, otherwise the Appellate 
Court’s decree supersedes the final decree 
also. 17 C W N, 868=18 C L J. 209 (36 C. 672, 

(» C.L J W; 32 C 1023 , 32 A. 225. Dist ; 3 
O 20, Foil ). 5^? also 20 I.C. 576=18 CXJ. 
214,21 JC. 510=18 C.L J. 223; 21 1 C 516= 
18 CL.J. 321. Appeal from preliminary 
decree cannot be treated as one against the 
final decree also. 741 C. 485=11 OLJ 248. 

See. 98: Scope and Appuca'iion of Sec- 
'JMN.—With the addition of sub-S. (3), S.98, 
C. P. Code, made by the Repealing and 
Amending Act, XVIII of 1928, that section 
lias no application to cases heard by Division 
Bench of a Oiartered High Court, whether 
on appeals from decrees of Subordinate 
Courts or from decrees passed by a Judge of 
the High Court on the Original Side. All 
cases of diflrerence of opinion among the 
Jndges composing the Division Bench are 
governed by Cl. 26, Letters Patent, and the 
Division Bench should state expressly the 
points of difference. 15 L 425=149 IC 575 
=1934 L. 371 (F.B.). Cl 20 of theLetteis 
Patent (Lahore) and not S 98 of the C P. 
Code applies in case of a difference of opi- 
nion between the Judges of a Division Bench 
even in the case of an appeal from the 
mofussil. (52 M 563, Foil.) 142 I.C 427= 
J4 P.L.R 584=1933 L. 648 (1), Where a 
bench of two Judges difter, S ^ regulates 
tlie decision of the appeal if it is from a 
Subordinate Court under the Code or any 
local or special statute and in all other cases 
the decision is governed by the Letters 
Patent. 93 I.C 344=7 L. 179=1926 L. 65 
(N.B —There is no difference of procedure 
after the recent amendment of the Letters 
Patent.) Where two Judges of a Division 
Bench differ on a point of law and refer the 
matter to a third Judge, the latter must con- 
fine his opinion to the specific point and not 
dispose of the case de novo on the meiits. 
35 A. 487=40 LA 182 (P C.) . Under the old 
Code when two Judges differed, the whole 
appeal was referred to a third Judge, but 
under the new Code it is only the point of law 
that has to be refer! ed. 39 C 353=16 CW 
N. 817. Under the proviso to the section 


reference can be made only when theie is a 
difference on a question of law and not on 
fact 17 C. 3 (11)=16 LA. 137. Letters 
Patent, Cl 36 and not S 98, governs the 
procedure in cases of difference of opinion in 
revision cases. 18 M L T 591=32 I.C 330=17 
Cr L J 42. S, 98 applies even to Chartered 
High Courts subject to Letters Patent, (^1 36, 
The result is that Cl 36 applies to Chartered 
High Courts and S. 98 to Courts other than 
Chartered High Courts. 52 M. S63=S7 M L. 

J 264 (FB;. The procedure when Judges 
differ on second appeals from mofussil 
IS governed by S 98, C P. Code, and not by 
Cl. 36, Letters Patent. 43 B. 433 (F B ) : 3 B 
204, 10 C 814, 25 M. SSS ; 22 M. 68 , 11 A 176 
(F.B.), Rel. See also 91 I.C 897=1926 C. 121 , 
30 OWN. 1011=97 IC 236=1926 C 1211 
Reference to a third Judge— Third Judge 
deciding case on another point— Procedure 
26C.W.N 985=1922 C 544 If the appellate 
Court Judges agree that a part of the lower 
Court's judgment is erioneoiis, that part 
must be reversed, and if as to rest the Judges 
are equally divided, it is deemed as confirm- 
ed. 31 I.C. 965=22 CL.J. 525 (11 A. 176; 
BL.R 131, Dist ); 1928 M 180. But seelL 
179. Judges differing on a question of law— 
Decision to be arrived at with reservation of 
point of law 22 I.C 383=18 CW.N 33, 
Where m an appeal under the Land Acquisi- 
tion Act the Judges composing a Division 
Bench differ as to the amount of additional 
compensation the award of the lower Court 
should be confirmed under S. 98. 41 M. 943 
=3SM.L J. no. 

Decree containing adjudications regard- 
ing several items— One item confirmed 

AND ANOTHER VARIED— DECREE— FoRM OF,— 
Where the “decree” contains adjudications 
regarding several items, each adjudication is 
a decree as defined in S. 2 (2) and the provi- 
sions of S 98 should be applied with refer- 
ence to the adjudication of each item Where 
the Judges composing a Bench do not agree 
in confirming the adjudication made by the 
lower Court m respect of one item, but they 
agree in reversing the decree or adjudication 
by the lower Court as regards another item 
in dispute, the decree appealed from should 
be varied so far as the Bench agree tnat it 
should be varied and confirmed so far as 
they agree that it should be confirmed. f31 
I.C. 965, Rel.) 55 A. 672=1933 A.L J. 1425. 
=1933 A. 473 

Difference on questions of law— Pro- 
cedure— Reference OF WHOLE case not 
PROPER —When a Bench differ in opinion on 
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point of law upon which they differ and the appeal shall then be heard upon that 
point only by one or more of the other Judges, and such point shall be decided 
according to the opinion of the majority (if any) of the Judges who have heard 
the appeal, including those who first heard it. 

^ [ (3) Nothing in this section shall be deemed to alter or otherwise affect 
any provision of the letters patent of any High Court.] 

99. [S. 578 ] No decree shall be reversed or substantially varied nor shall 
any case be remanded, in appeal on account of any 
No decree to be reversed misjoinder of parties or causes of action or any error, 
rrreg"°am5 no?' X'tii' iTcpIanly m any proceedings m the suit, 

merits or jurisdiction. attecting the merits of the case or the jurisdiction 

of the Court. 


Leg. Sef. 

^ Sub'section (3) added b> Act XVIII of 
1928 

Notes. 

certain points of law, under .S. 98, the} may 
state those points and the hearing by thi 
other Judges is confined to the specific points 
stated and cannot cover the whole case again 
S 98 IS confined to points of law only but the 
newly added sub-S. (3) makes it subject to 
the provisions of the Letters Patent, Ch 27 
of which states that the points of difference 
may be referred to the other Bench. This 
clause is wider than S 98 of the C P Code, 
because It covers points of fact as well as 
points of law But in both cases, only the 
points of difference should be stated and not 
the whole case 146 I C 84=1933 A L.J. 1127 
=1933 A 861 (FB.). 

Sec 99 . Scope and AppLiCAfioN of Sec- 
tion —The section applies only to errors or 
defects or irregularities m the suit or pro- 
ceedings out of which the appeal then being 
heard arises, and not to previous suits or 
proceedings which have come to an end. 23 
A. 499 (500). Applicability to appeal under 
S 142, Calcutta Municipal Act. 31 C W.N. 
1040 The best test to ascertain whether an 
erroneous interlocutory order has affected the 
ultimate derision on the merits is to see whe- 
ther the Court would have come to the same 
decision had the erroneous order not been 
passed 2 C L R 2S7 Where the appellate 
Court did not apply its mind to the case fully 
and proceeded on an entire misapprehension 
of the trial court’s decision a remand for a 
fresh disposal of the appeal would be justifi- 
ed. 130 1 C. 573=1931 C. 164=52 C L J 566 
A decree can be varied on appeal on grounds 
which have come into existence since it was 
passed 133 I.C. 244=1931 B 280=33 Bom L 
R 266. 

Jurisdiction —The term “junsdiction"_is 
used in the sense of pecuniary or local juris- 
diction or jurisdictions relating to the 
subject matter of the suit 28 C 324, 5 CL 
J. 71 ; 5 C.L J 329 The word “jurisdiction" 
in S 99, judged from the point of view of 
locality, pecuniary value or the subject- 
matter of a suit, means competency to try. 
10 1 C. 731=7 N L R. 33 See also 1S8 I C 
971=1935 Pesh 151. Whether non-compli- 
ance with S 147-A of the Bengal Tenancy 
1-60 


Act amounts to want of jurisdiction see AS 
CLJ 24 Jurisdiction is that of the trial 
Court 93 1 C. 938=1926 L. 402. When there 
is a want of jurisdiction appellate Court will 
inteifere even if there is no miscarriage of 
justice. 95 1 C. 406=1926 A, 650 also 
1937 P 147 

Misjoinder.— The words “any misjoinder 
of parties or causes of action" have been 
inserted to supersede the rulings iu 27 M 80, 
24 C 540; IS A .380, Misjoinder— Joinder 
of different tenants in suit for enhancement 
of rent 23 C.W.N. 945=30 CLJ. 140 An 
objection as to misjoinder cannot be taken 
foi the first time on appeal, especially when 
tlie suit IS decided on the merits m the 
first Court 17 I.C. 97 Suit by Hindu sons 
impeaching a large number of alienations by 
then father m favour of various persons— 
Allegation of vice, extravagance and im- 
morality— Impleading all alienees 78 in 
number_ as defendants— Plea of misjoinder 
raised in written statement but not pressed 
or proceeded with further— Court dealing 
with all transactions and coming to correct 
conclusion— Decree confirmed by High Court 
—Objection m appeal to Privy Council not 
competent. 166 I.C. 649=16 P. 149=41 C W 
N 418=1937 P.C 42 (P.C) Misjoinder of 
causes of action when interference by High 
Court proper See 22 M L J. 225 Whether 
misjoinder in S 99, C P. Code, includes non- 
joinder. 44 ML.J 249. Objections as to. 
non-joinder— Procedure— Lawfully stated. 
42 M.L.J. 133 

Order of Honorary Assistant Collector 
ON a pubiic holiday- Ultra vires.— There 
arc standing orders of the Government of 
India that no work of a civil nature can be 
done on a public holiday and if it is done, 
then it amounts to a nullity. Accordingly an 
order passed by an Honorary Assistant Col- 
lectoi on a public holiday dismissing an 
application for execution of a decree is 
clearly ultra vires, and is liable to be set 
aside m revision 167 I C. 280=1937 0 W. 
N. 247=1937 0 272 

Illustrative Cases —Decree passed can 
not be reversed simply because it was passed 
without hearing arguments 93 I C 291 An 
order adding parties to a case is not one 
affecting the merits 3 B.L R (0 C ) 113 As 
to decree passed without hearing arguments, 
see 13 O.L.J. 473 The joindei of ar unneces- 
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sa*-} iiioitsage suit does npt 

involve its (lisinii&dl but ib a mere irregu- 
L-.'iiy ri2i;;iOS. Bui where a person who 
js c' neecssory parly is not Impleaded as 
dpfciiJaiii m spite of such objection being 
taken at the very start, the suit should be 
Miismissed. 146 I C 72=1933 M t)64=6S M. 
L J 290 Striking out names from the plaint 
and amending issues are not errors affecting 
the merits of the case 4 Beng L R (0 C ) 
97 See 9 A 508 and 14 C. 159. Suit wrongly 
brought in firm’s name — Amendment of 
plaint— Power of appellate Court. 1935 R. 
240 The defendant lould not object to the 
flame of the plaint in appeal, where it staled 
all the facts fully and did not in fact mislead 
the defendant 34 I C 704=12 N.L R. 90 
Absence of Court’s permission under 0. 1, 
'R 8, C P Code, cannot be raised for the 
first time in appeal 1931 0 375 An objec- 
tion that there cannot be a decision in a parti- 
tion suit of rights subordinate to that of the 
•CO sharers cannot be gone into for the first 
time 111 appeal 63 1C. 161=33 CL J. 317 
Ai eiror in the valuation of the claim is not 
one which affects the merits of the case I 
B H.C R. 163. Set-off— Court fee not paid— 
Objection in appeal— Interference. 19 I C. 
‘918=17 C L.J 305 (F B ) Form of an issue 
throwing onus on the wrong party, is not a 
ground m appeal for setting aside the decree 
■provided the parties were not misled and the 
evidence fully gone into 17 CL J 38=17 C. 
"W.N 280 Where the plaintiff in disregard 
ot the provisions of the Code has united in 
the same suit not merely seveial causes of 
action, but several suits against separate 
defendants with the result that litigation 
■was conducted as though the defendants 
were a community with common interests, 
the procedure though highlv irreguhr, 
■nevertheless pre^e^ts the landlord from 
objecting to the u^e of evidence given in 
the case of some tenants as evidence in 
favour of all the parties 43 M 567=47 
I A 76=38 ML J 476 (PC) (on appeal 
from 24 ML J. 571) The deposition of a 
'handwriting expert signed by him and 
admitted in evidence does not vitiate the 
trial though it is not signed by the fudge 
tS IC 664=1923 N 7 (1). The exclu- 
•sion of evidence in the lower Court is not 
sufficient ground for reversing that Court’s 
decision, unless the appellate Court comes 
to the conclusion that the evidence referred, 
if It had been received, ought to have varied 
■the decision 8 B 408. Error m reject- 
ing documents already admitted by the pre 
decessor of the Judge is not one affecting 
■the merits. 13 B, 449 The second appel- 
late Court cannot set aside the decree of the 
first appellate Court on the ground of 
improper admission of additional evidence 
-unless it is satisfied that the decision on the 
merits is wrong, and that the additional evi- 
'dence might have resulted m the wrong 
decision 26 1 C 50=1914 M W N 864 (36 
M. 477, Foil ). When an unstamped promis- 
■sory note is treated as a bond and received 


in evidence on payment of stamp duty and 
penally, the receipt of such document is not 
an irregularity affecting the meiits of the 

case 1 A 725 The omission to explain the 

non-production of a document before tender- 
ing secondary evidence is only a mere irre- 
gularity 59 I C. -Wl, Omission to record 
reasons for admission of additional evidence 
by the appellate Officer is an irregularity 
not affecting the merits of the case 
and IS curable under S 99 14 L R 

366 (Rev )=17 R D 507 Recording evidence 
in a language which IS not the language of 
the Court is a mere irregularity which can 
be cured by this section, 34 C 396. Also the 
disposal of a suit on a Sunday ^ A 
562 If the power-of attorney, on the 
Strength of which a suit is instituted is de- 
fective as when it is a special and not a 
general power, there is merely an irregula 
rity in pioceedings not affecting the merits 
of the case. 47 B 227 Where the plaintiff 
filed the plaint thiough an agent and did not 
even sign the plaint, and there was no power- 
o£-attorney on the lecoid and no explanation 
was apparently obtained for her failure to 
sign the plaint and no objection however 
appeared to have been taken Held. S. 99 of 
the CP. Code, applies to the case 1 R. 42, 
1341 C 36=1931 A 507. Defect of signature 
does not justify reversal of the decree 59 
I C. 282=1 Pat LT 647 Defect in signing 
of plaint can be remedied^ in appellate (lourt 
104 1 C 747. Irregularity insignmgvakalat- 
nama IS only formal 74 I C 1033. Where 
the mother of a minor refuses to art as 
guardian the Court ought to appoint one of 
Its officers as guardian ad litem. An omission 
to appoint one is a serious defect not curable 
by S 99 62 I C 464=25 C W N 525 Absence 
of a foimal older appointing a guardian 
may sometimes be a mere it regularity. 30 
I A. 182 1935 0 W N 333 , but not when 
the minor's interests had been entirely dis- 
regarded 29 A 679 See also 1935 OWN 
333=1935 0 287 Decree on compromise— 
Omission to record the compromise not fatal 
1935 A.W.R. 765=1935 All 738 Where the 
order amounts impliedl> to a redemption 
dectee, it may be treated as such under S 99 
of the Code notwithstanding an irregularity 
inform 26 1 C 701=10 N L R ISO. With- 
drawal of suit with permission on condition 
as to costs— No date mentioned foi payment 
—Fresh suit filed before payment— In egula- 
rity 1935 N 56 Award— Oder filing award 
an3 judgment combined into one— No 
separate judgment and order as required by 
Sch II, para 21~If illegal— Irregularity— 
If cured 1936 N 246 K remand under 
0 41, R. 23, when the first Court decided the 
suit on the merits, is an irregulaiity within 
S.99 not affecting the merits of the case 41 
C 108 (28 C 324, Foil ) Where order passed 
under 0 39, Rr 5 and 6 should have been 
passed under 0 21, R. 42, the High Court 
refused to set aside as in substance the order 
was right. 41 1 C 89. Execution sale— Want 
of attachment in execution does not interfere 
with power of Court to sell property 37 
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Appeals from Appellate Decrees. 

100, [S. 584.] (1) Save where otherwise expressly provided m the body 
, , of this Code or by any other law for the tune being 

cond appeal in force, an appeal shall lie to the High Court from 


Notes. 

LC. 964=1917 M W N 89. (21 A 311, Foil.) 
Refusal of summons under 0. 16, R. 1— 
Party producing copy of document sought to 
be produced in Court but neither proving 
that It was original nor that it was true copy 
—There was no miscarriage of justice due 
to refusal. 49 C L J 546=1929 C 459 Subse- 
quent mistakes and irregularities maybe 
condoned, under this section, provided the 
suit has been instituted in such a way as to 
give the Court authority to try it 26 B 259 
On an application for grant of a certificate 
for money said to be due to the wife, a 
certificate had been granted for collecting 
the money due to the husband. Held, that 
the defect was purely a formal one, hence 
the 01 del of grant of certificate could not 
be interfered with on that ground 1935 P 


478. 

Sec 100. Second A PPK\L.— Appeal under 
S 142, Calcutta Municipal Act— First appeal 
or second appeal— Test 32 C W.N 3/8= 
1928 C 450=109 I C 618 Where no appeal 
lies to the District Judge from the judgment 
of a sub-judge but one is filed, the appeal is 
a nullity, for the first appellate Court acts 
without jurisdiction, and second appeal lies 

1935 L 319 (1) No second appeal against 
order under 0 21, R 90, C P <3ode, even if 
decree-holder himself was purchaser 1936 
ALJ 959=1651 C 654=1936 A 763 Nor 
against owner under 0 21, R 92 allowinc, 
deposit and setting aside sale 161 1 C 26= 

1936 P. 119 Suit to recover rent of agricul- 

tural land in Burma is not of a nature 
cognizable by Small Cause Court and so 
second appeal lies even if amount is less than 
Rs 500. 1935 R 386=13 R. 633 (F B ) 

(Overruling 3 R. 390) 

Question of F\ct— Illustrative Cases — 
Interference with findings of fact by the 
High Court IS subject to limits prescribed by 
S 100 46 C 189 (P C ) ;1933 0 259=145 I C 
233 : 1933 M 565 ; 146 I C 445=1933 R 174; 
144 1 C 315=1933 R. 91 ,142 1 C. 696=1933 0. 
115, 145 I C 122=1933 L 141 ; 145 I C 155= 

1933 L 172, 152 1 C 180=11 OWN. 1165= 

1934 0 449 See for a full discussion 3 0 
V/ N 645=97 1 C 853=1926 0 578 See also 
47 C 107=37 MLJ 36=46 1 A 140 (PC) 
Extremely strong grounds are necessary for 
interfering with the finding of the trial Judge 
who heard the witnesses, that they were 
unworthy of belief 116 1 C 432=1929N 117 
<l) A finding of fact is binding on a 
second appellate Court, if the lower 
appellate Court committed no error of law in 
arriving at the finding 21 I C 251 ; 30 I C. 
503 . 57 1 C. 739 ; 35 1 C. 392 , 1926 A 130 ,1926 
N 192, 158 1 C. 51=1935 P 152; 1935 P 42 
(apportionment of award in land aquisition 
case between various types of people inter- 
ested in the land, by lower appellate Court). 
A finding of fact based upon admissible 


evidence is binding upon the High Court in 
second appeal. 148 1 C. 1079=11 0, W. N. 
674=1934 0. 97 (2), 1935 L C41, 1935 
ALJ 664=155 I C. 634=1935 A. 662. Per 
Lo*t The High Court cannot 

inleifeie vvitli the findings of fact unless 
those findings have been based upon a miscon 
ception of the evidence or upon some mistake 
which has arisen in the consideration of that 
evidence in the lower Court Per Bucklaiid, 
T —The rule regarding the finality of the 
findings of the lower Court on questions of 
fact should be strictly enforced 152 I C 597 
=61 C 365=1934 C. 633 See also 1934 0 
261=147 1 C 871 , 147 1 C 1224=10 0 W.N 
911;147IC 1175=1934 L, 163 (Fact of 
compromise being entered into). Where it 
had been already decided by the lowei Court 
that a certain wall and a door did not 
encroach on the plot in suit, held, that it was 
not open to the High Court m second appeal 
to direct the lower Court to hold an enquiry 
as to the same matter This would be in effect 
to reopen and try for a second time a claim 
for a mandatoiy injunction in lespect of the 
door and the wall 40CWN 449=1936 PC 
83=70 MLJ 455 (P C ) A decision on facts 
by the liwer appellate Court is binding on the 
High Court, however unsatisfactory the rea- 
soning may be 1933 P 708 , 152 I C. 419=11 
OWN 1359; 35 PLR 608; IS LR 40 
(Rev )=18 R D. 12 ; 13 P 254=1934 P C. 5= 
66 M L.J 298 (PC). 1935 L 172 Inconsis- 
tent findings by lower Court one before and 
the other afterwards— The later one prevails 
—No interference with the later finding m 
second appeal 53 M LI 7C0 (PC) But 
when there is (i) no evidence (12 C 972), or 
(») no sufficient legal evidence (16 I C 887), 
or (til) important evidence is lanored (32 P. 
LR 714; 103 PLR 1915 , 54 M L J 600), or 
(%v) only a colourable pretence of consider- 
ing the evidence is made (38 I C. 561), or (v) 
there in no honest and complete cons’dera- 
tion, a finding of fact can be contested in 
second appeal Otherwise it is final 18 C 23 
(P C) , 3 L 389; 1935 L 389, 35 1 C. 392 
(wrong application of law) Inferences of 
fact which are not unreasonable and are 
justified by evidence cannot be interfered 
with in second appeal 62 I C 1002 ; 20 I C 
523 5-c? also 8 L R 314 (Rev ) , 96 I C 14= 
1926 0 522, 95 I C 463(1)=13 O.L J 146. 39 
C W.N. 303. Where more than one inference 
is legally open from the evidence, the High 
Court cannot in second appeal refuse to be 
bound by that inference drawn m the Court 
below. 1913 L 239 (1) , 73 I C 232; 46 I C 
794 ; 21 B. 91; 74 I C 843. The plaintiffs 
sued the defendants for a permanent in- 
junction for the closing of a dram from their 
latrine. The lower appellate Court based 
its finding on a sweeping statement that 
water discharged from latrines in Indian 
homes should as a rule be treated as nuisance 
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every dc:rr'- odi’cu ir ^appeal by any Court subordinate to a High Court, oa 


Notes. 

aiiJ ihc jnjuiiction. Held, that the 

fiin^ing of the lovvti appellate Court about 
tliii drain 111 question constituting a nuisance 
was gnen without reference to the evidence 
bearing on the pomt and its order for the 
closing of the drain must be set aside 161 
IC 411=1936 OW.N 310=1936 0 211. A 
finding of fact is not binding in second appeal 
if it is marked by errors of law as that 
of ignoring the presumption of correctness 
attaching to the rccord-of-rights 161 I C. 
709=17 PatL.T. 405=1936 P. 185. If the 
first appellate Court has evidence proper for 
Its findings notwithstanding the statutory 
presumptions then its findings of fact are 
final and conclusive 18 C 23(P.C) and 14 
C. 740 (P C ), Rehd on ; 34 C W.N, 1=1029 P 
C.286 (P C ). The High Court is not entitled 
to go behind the findings of fact of the Dis- 
trict Judge which did not result from the 
misconstruction of a document or the mis 
application of law or proceduie but upon 
the oral evidence in the (.ase. 37 MLJ. 
199 (PC); 42 IC 68=11 Bur LT. 229, 
54 C 586=53 MLJ 117 (PC.) .S-ee also 
1928 M 377, 10 Pat.LT. 630 The 
finding of fact of a lower appellate 
Court which proceeds on an erroneous view 
of the law, and which is inconsistent with the 
facts recited can be interfered with by the 
High Court 44 A. 602 ; 95 1 C. 636=1926 N. 
416, 11 L LJ. 82=1929 L. 314. A finding 
of fart which has been arrived at in complete 
disregard of legal propositions involved in 
the consideration of the question in issue, 
cannot be regarded as conclusive. 155 I C 
824=1935 A.L.J. 828=1935 A. 774; or in 
disregard of the presumption provided by 
auy Statute 157 1.C 561=37 PLR 570=1935 
L 912 Question of fact— Evidence when 
open to examination. 1 L. L.J 72 A finding 
of fact arrived at on a consideration of evi- 
dence which IS inadmissible and which 
proceeds partly on such evidence can be 
assailed m second appeal 2 L 271 (57 1 C. 
561, Foil ) ; 138 I C. 399, 39 C W N. 277 See 
also 18 N.L J 333 But when the finding is 
based really on other evidence, and the inad- 
missible evidence is only used for the purpose 
of further support, tliat does not vitiate the 
finding or necessitate a remand 39 C.W.N 
311, An erroneous finding of fact is different 
from an error in procedure Where there is 
no error or defect in the procedure the find- 
ing of fact by the Court of First Appeal is 
final. 63 IC. 575; 59 I.C 885=3 L.LJ 
86:40 IC 772, 1.39 IC 365=1932 0.264, 
138 1 C 465=1932 A. 293 (F B ) Erroneous 
findings of fact however gross or inexcusable 
cannot be questioned in second appeal. 98 
I.C 1035: 99 IC 199=1927 0 8^98 I.C 
1072 , 99 I.C 183 , 103 I C 215=1927 L 574 : 
98 I.C 869=1927 M 217; 52 MLJ 674 , 99 
T C 769=1927 N. 158 , 100 1 C 792 ; 52 M, 538 
=57 MX J 64 (P C.) ; 57 M L.J. 205 (P C.) , 
1935 L. 172 , 157 I.C 470=16 Pat L T 666= 
1935 P.351; 161 I.C. 516=1936 P. 140. See 


aUo921C 327,131 I.C. 395=1931 0 142- 
132 I.C 791 ; 134 I.C 1023 ; 9 0 W K ims 
1063 , 136 I C. 783=1932 M. 173 . 1933 0. Us 
Vague finding of fact may be subject to 
question in second appeal. 37 I.C. 27 • 40 1 P 

496=1929 L 653. A finding of fact arnved 

at by the lower appellate Court without 
applying its mind to the facts and nreum- 
stances on which the trial Court has based its. 
decision cannot be binding in second anneal 
40CWN 769 Finding^f fact becoS 
irrelevant by change in law^— High Court can 
consider in second appeal, the altered aspect 
of the finding on the evidence. 96 1 C, 775= 
1926 A. 725 Finding of fact— Trial (Court's 
finding reversed in appeal— Cannot be inter- 
fered with in second appeal 6 R 586 Still 
more so in the case of concurrent findings bv 
the lower Courts 57 M.L J 594 (P C ) ; 115 
I C. 99 Perverse findings though of fact 
are good grounds for remand in second 
appeal 1931 MWN 102 
Foli-owing are quesijons of fact,— 
Question as to existence of custom, 141 1 C. 
668=1933 A, 306. Where a custom is alleged 
to exist, the existence or non-existence of 
such a custom is a question of fact ; but it is 
a question of law whether there is proof to 
support the custom or whether the evidence 
IS legally sufficient to support such a custom. 
158 1 C. 109=1935 A W.R. 735=1935 A 720. 
157 I.C. 654=1935 0. 459. See also 18 NX./. 
172 iSee also under heading ‘Custom' supra ) 
Grant by Government of grazing land. 36 
A, 256 That a gift was an absolute one 
enuring for the benefit of the donees' descen- 
dants. 4 L, L.T 4S7 Whether a land was 
abandoned 91 I.C 493=1926 C. 751. Aban- 
donment of holding 146 I C 1022=1934 L 
163 Ancestral character of land 15 L 645= 
149 I.C 986=1934 L 719, 35 PLR 378= 
1934 L 351 Partibility of property 151 1 C. 
533=11 OWN 259=1934 0 177: See also 
144 IC 471=34 PLR 739=1933 L 3S0 
(Whether land is ancestral or not) Seeako 
on the same point 145 1 C 628=34 PLR 567 
=1933 L. 765 Question of ownership 1933 
A 603 Question of title, 162 1 C 522=40 C. 
WN 758=1936 C 245 Inference of a lost 
grant from a certain set of facts 23 N L R. 
192=1928 N 87 : 57 I C 350 See also 1925 
P 748 , 31 I CT 501. Question whether 
building is movable or immovable property. 
L R 3 A. 128 ; 1922 A. 45 A finding as to the 
state of mind of a peison when he performed 
a certain act. 12 I C 730=8 A L J 1154. 
Question of bona jtdes 92 I.C 602=1925 L. 
505, 94 1 C. 927=1926 0 SOI ; 131 I.C. 662= 
1931 M 67 But sec 6 R 643 Question of 
bad faith. 110 J C. 868 Care and good 
faith 91 1 C. 988, 34 P L R 642=1933 L. 
738 Whether certain payments were made 
in good faith. 148 I.C 757=1934 P 121. 
Reasonable cause in a malicious prosecution. 
91 I.C 112; 280 C.387=1925 0.359, 1929 A. 
429. ButJfe 57C 25; 138 I.C. 282=1932 A. 
386, 137 I C. 829=1932 M. 601. Finding as 
to malice. 1934 L 907 ; 161 I.C. 443=1936 A. 
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any of the following grounds, namely : — 

Notes. tion whether there was suffiaent cause for 


441 , 158 1.C. 31=37 Bora L R. 468=1935 B 
355 But the High Court is entitled to 
examine whether the inference drawn from 
the facts is legitimate, i e., whether the facts 
found did. or did not, amount to absence of 
reasonable and probable cause. 1935 L 765 
Wilful negligence 24 ALJ. 825=96 I.C 
1046=1926 A 394; 1928 A. 166 Whether a 
transaction, e.g , heha was entered into with 
intent to defeat or delay creditors. 63 I.C 
169 The question whether a particular 
person did a certain act with a particular 
intention or not 45 I.C 303. Negligence of 
the guardian ad liiem of a minor 52 M L.J 
709. 107 I.C. 702=1928 A 166. But see 1926 
MW.N 350=95 I.C. 707 (1)=1926 M 905. 
Contributory negligence by plaintiff 1441. 
C. 1914=1933 A. 214 Reasonable diligence 
142 I C. 691=1933 A 158. Question of un- 
soundness of mind. 144 1 C 741=34 P.L R 
297=1933 L 458 The question v'hether a 
statutory presumption is rebutted by the 
evidence is always a question of fact 57 I. 
A 86=59 M L.J. 53=122 1 C 316=1930 P.C 
91 (P.C ) . See also 131 I.C. 638=1931 L 605 ; 
136 1 C. 783=1932 M 173 , 132 1 C 513=1931 
L 618 : 158 I C 1134=16 Pat. L T 363=1935 
P. 415 ; 165 I.C 763 Existence of relation- 
ship of landlord and tenant— Presumption- 
Entry in record-of-nghts. 64 I C. 190 See 
also 1934 L 424 (Finding that certain mohalla 
IS not a separate sub-division) Inference 
can be drawn from the fact that rent was 
never paid at the rate mentioned in a kabuli- 
yat but at a lower rate, that the parties never 
meant to act upon the kabuhyat from the 
beginning 39 C W N 888 See also 38 P 
L R 590 Nature of tenancy— Permanent or 
precarious 61 C 32=150 I.C 238=38 (3 W 
N 65=1934 C. 288 Amount of rent 146 1 C 
811 In a suit for enhancement of rent, the 
finding that there was no prevailing rate of 
rent 160 I C 1102=1936 P. 54 So also a 
finding that the tenancy was one of which 
the rent was fixed. 1936 C 582. So also 
inference from record-of-rights as to nature 
of holding. 166 I.C. 454 (Pat ). Question of 
breach of contract 4Lah. LJ.317. Question 
whether the rate of interest was or was not 
excessive in the circumstances of the case 
159 1 C 205=1935 L 440. In a contract to sell 
and to purchase, a finding as to who broke 
the contract is a finding of fact 31 N L R 
250=155 I C 778=1935 N 111. The Question 
of an implied obligation under S 70 of the 
Contract Act 40 B 646 Finding of undue 
influence is a finding on the merits. 40 1 C 
215 , 18 N L J. 67=158 I C. 973 ; and mis- 
representation, 59 B 502=159 I.C 213=37 
Bom L R 471=1935 B 326 The question 
whether time is or is not of the essence of a 
contract 67 I C 157 Question of good 
faith under S. 14, Limitation Act 8 L. R 
(Rev) 23. See also 102 I.C 628; 138 I.C 
646=1932 L 531. Construing an entry m a 
document as not constituting a mere acknow- 
ledgment but a distinct promise to pay. 37 P 
L.R 126=159 I.C 677=1935 L. B77. Ques- 


non-production of evidence under 0. 17, R. 1. 
103 I.C. 301 (2) A decision of an appellate 
Couit upon the ordinary meaning of a word. 
32I.C 240=20 C.WN. 584 also as to 
what IS meant by the witnesses by the use of 
a paiticular word. l‘^7 I.C 526=1935 A.L.J. 
772=1935 A. 586. “Manufacture”, meaning 
of, IS one of tact. 42 C 888. ‘Maujudgi’ 
(continuance as wedded wife), meaning of in 
an agreement is also one of fact. 1935 L 902 
Whether one heir of a tenant represents 
other heirs 10 I C 116=U CLJ 180 
Question of plaintiff's status is a finding of 
fact 1923 L. 626, See also 93 1 C. 570 
Finding that plaintiff is not adopted son 37 
P.L.R. 379=157 1 C 865. Question whether 
parties follow Mahomedan law is one of fact. 
34 I C. 219 Extent of wakf property 144 
I C 467=34 P L.R. 763=1933 L 342. The 
conclusion that the plaintiff was a full owner 
and not merely a dohlidar is a finding of fact. 
1923 L 611 That certain property is not wakf 
and does not belong to it is a finding of fact 
5LL.J.11:12L 540 (100 1 C. 626, Rel.on); 
138 I.C 215 (1). See also 144 I C. 467=1933 
L 342. Whether the lands in suit form part 
of a person’s mam lands. 163 1 C 93=1936 
M.W.N. 348=43 L W 369 Also the ques- 
tion as to what lands are included in the 
permanent settlement. 100 1 C 507=1927 C 
457 A finding as to legitimacy is one of 
fact. 153 I C 349=1935 OWN. 25=1935 0 
80 But It would not be upheld m second 
appeal, where the lower appellate Court has 
ignored important pieces of e\ idence and the 
strong presumption of law in favour of legi- 
timacy 60 I C. 375. A finding as regards 
the factum of maiiiage between the paities 
is a finding of fact 5 L L J. 117 The 
finding that a woman has taken to a life of 
immorality is a finding of fact 31 1 C 797 
See also 192(>L 461 Question whether cer- 
tain persons were members of a joint jHmdu 
family is a finding as to status and is one of 
fact 67 IC. 789=3LLJ 552,27Pun]. 
LR 223=97 1 C 8l7 (1 ) =1926 L. 443. But 
see 95 1 C 183=1926 N. 389 A question of 
what constitutes exclusion from a joint estate 
may well in many cases be a question of law. 
21CW.N. 1142=42 I.C. 258. Family arran- 
gement— Binding nature of, is question of 
fact. 4 L. LJ. 40. Question whether there 
has been a family settlement among the mem- 
bers of a joint Hmdu family is one of fact 
165 1 C 217=1936 N. 186 The question of 
notice IS not a pure question of law' 159 1 C. 
370=1935 C. 713 A finding that the subse- 
quent purchaser had notice and knew that 
there was a contract of sale with the plaintiff 
IS one of fact 3 L. L J 447 , 1929 0 316 , 
130 I C 299 (2)=1931 A. 338, 54 A 557 
Whether or not the relation between parties 
to a suit w'ere sufficiently near to entitle the 
lower Court to come to the conclusion that 
the consideration that passed between them 
was the love and affection of the parties is a 
question of fact 154 1 C 1043=1934 P.44 
whethei a certain sum of money was 
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necesiiiv for pouoiirJ jiCkiiSsiiies 8L 340. 
Exislci-ct ji a-'iCLeU>;nt debts, 1926 0 33 
WhcthCi- tliire was legal necessity to support 
alieiiai'oii in Hindu Law. 14 L 584=34 
PLk 113=1933 L. 343, See a/jol46IC. 
535=1933 M, 836, 156 I.C. 774=1935 P. 175. 
An alienation by the mahani 17 Pat.L.T 488 
=162 1 C 797=1936 P. 275. Where both the 
Courts below have found that the suit lands 
did not form part of an estate so as to oust 
the jurisdiction of Civil Courts, the decision 
IS binding on the High Court. 18L.W.324 
=75 I C. 465. Question as to whether oial 
will was executed is one of fact 66 1 C 
413, See also 1929 A, 419 (2) So also the 

S ' 'on whether a trade-mark was aban- 
. 9 L 487 ; or whether a copyright has 
been infringed 64 M.L.J 193 (P.C.) 

Genuineness of a document is a question of 
fact 155 I C 827=16 Pat.L T 377=1935 P 
349: 13 O.L T 176=91 1 C 1046=1926 0.257; 
61 C. 365=152 I C 597=1934 C 633 
(Genuineness of signature,) Effect of attes- 
tation IS a question of fact. 51 LC- 621 
Waiver is primarily and in most cases an in- 
ference from facts 37 B. 480,38 I.C 302, 
591,0 607 A finding that the holder of a 
superior interest acquiring an inferior inter- 
est intends to keep the two interests sepa- 
rate and that consequently there is no 
merger. 39 C.W N. 6W. Question whether 
transaction IS fraudulent preference is also 
one of fact 107 I.C. 490. A finding that a 
certain transaction was intended to defeat 
and delay the creditors and was collusive. 
38 P.L R S77. The finding that a mortgagee 
nas never been in actual possession of the 
land. 67 1 C. 1S2. See also 130 I C. 706 
Question whether a mortgage is benann. 34 
f.L,R. 642=1933 L 738. Also whether 
certain persons are legal representatives. 97 
I.C 489=1927 C 8l. Whether a place is a 
town or village 27 PunjLR. 73=94 1 C 
127=1926 L 542. The question whether a 
road is a public road or a private road is 
rather a question of law than a question of 
fact and m any case it is partly a question 
of law, and a finding thereon is not binding 
Upon the Court in second appeal 157 I.C 
638=1935 OWN. 899. Whether a transac- 
tion is a mortgage or sale, 92 I C. 42=26 
Punj.LR 799, 134 IC. 1092=1931 0 424 
Whether a mortgage is proved. 96 I C. 253 
=1926 0. 546, Where the finding is arrived 
at without taking evidence b it on a construe 
tion of the document and the surrounding 
arcumstances it can be interfered with in 
second appeal 134 1 C 337=1931 B. 371=33 
BomLR. 663. See aho 138 IC 204=1932 
B. 230=34 Bom.L R. 372 Whether a public 
lane has been so narrowed as to cause 
damage to the residents is a question of fact 
19^ A 504 Public right of way 39 CW 
N. 303 : ISl I.C 263=1934 A 941 Whether 
the judgment debtor has sufficient property 
to meet the execution of a decree, after he 
had parted with some other properties. 1929 
A. 458=116 1 C 815 Finding m pre-empt’on 
suit that the price stated in the sale-deed is 
ficititious. 4 Luck 396. See also 1931 0. 400. 


as to dissolution of pai tnershifi 
IS4;J44IC _573=37LW 2 S 33 


Finding 
1929 L, 

M.353 ; 35 P L.R. 557=1934 L.SS7:'F;^dW 
as to particular custom set up, 158 1 C yOivc 
37 BomLR. 584=1935 B. 371 Whelherl 
right of privacy exists by custom and the 
nature and limits of such a custom, if it does 
exist, are questions of fact. 155 I C. lO'^fi- 
1935 A.LJ. 432=1935 A 754. Finding that ^ 
I'ghtof privacy was in noway diminished 
19290.535. Planting of trees~If amounts 
to an accession under Transfer of Pronerh? 
Act. S. 63 113 I.C. 405=1929 A. 330 
Question in suit to establish 1 ight of ease- 
ment, as to whether enjoyment was peacea 
ble and as of right 56 C 927. So also as 
regards finding as to the length of user. IW 
I C. 361=1935 L 346. Finding as to the 
material alteration of insti ument 1929 M 
622. A finding that the mhabilants of a 
particular locality have or have notm certam 
circumstances acted in a certain manner. 134 
1 C 21=1931 A. 499 Questions about the 
adequacy of damages are oidinanly ques- 
tions of fact which cannot be entertained 
in second appeal 161 I.C. 593=1936 N. 70, 
The question as to when the aneais of pay 
claimed by a person became due. 1936 C 
277. Finding that a cause of action acciued 
at a particular place 1931 A SS6 As to 
omission by lower Court to give effect to an 
admission, see 143 LC 900=1933 S 121 
Question or law— Illustrauve Cases.*- 
Points involving questions of law can be 
raised for the fiist time in second appeal. 
144 J.C 452=27 S.L.R. 41=1933 S. 176. 5ee 
also 1935 F. 132 It is certainly open to a 
second appellate Court to ignore a point even 
of law if it is raised for the first time m that 
Court At the same time, the powei of that 
Court to give effect to a plain provision of 
law even though not raised in the Courts 
below cannot be questioned. Where the 
equities of a case requiie such a couise to be 
adopted there is no legal bar to the point 
being taken cognuance of by the Court itself. 

4 A W R. 9.‘4=IS7 IC 615=1935 A 143 


The question whether a point is one of fact 
or of law IS itself a question of law 1(19 
I C 253=1928 N 277. Where the lower 
(^urt Judge states the law correctly and 
does not misdirect himself and comes to a 
particular conclusion, he decides the point as 
a question of law and not as a question of 
fact 101 1 C 331 (2)=17 Pal L T 366= 
1936 P 136 Questions of law and of fact are 
sometimes difficult to scpaialc The proper 
legal effect of a proved fact is essentially a 
question law. 10 L 360, 1928 A. 381, 36 
BoniLR. 1055; 134 I C 294=1931 L 489; 
134 1 C. 1037=32 P L R 727 , 132 1 C 772= 
1931 0. 381 ; 8 O.W N 1281 , 854 ; 1.18 I.C. 
282; 129 I C 335=1931 0. 19 (45 I.A 183 and 
57 I.A 86 Rel. on; -931 L 395, 35 C.WN. 
1047 ; 54 1 A. 178, Foil ). So also is the ques 
lion of admissibility of ev dence and the 
question whether any evidence has been 
offered on one side or the other; but the 
question whether the fact has been proved 
when evidence for and against has been 
properly admitted, is necessarily a pure 
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question of fact. The High Court has no 
jurisdiction m second appeal to revise the 
evidence and set aside the decree of the 
lower appellate Court on the ground that it 
had applied the wrong standard of measure- 
ment to land of which the rent was in ques- 
tion. 46 C. 189=51 ] C. 760 Questions as 
to the proper legal eftect of proved facts are 
questions of law for purposes of second 
appeal. 63 1 A 140=40 C.W.N. 417=1936 P. 
C 77=70 U L J. 190 (PC) Or of admit- 
ted facts 163 I C 81=1936 1 . 104 , 20 I C. 
951=11 ALJ 713, 96 I.C 356=1926 N. 494, 
25 A L J 1014, 1929 A 767 ; 135 I C. 221=1932 
L 183, 1935 A. 143=157 IC 615. Gross 
negligence of guardian is a question ot law. 
1926 M 905=1926 AI W.N 350 ; also question 
of amount of dower to be paid 1926 0 
128, The question whether in determining 
the infnngement of certain legal rights the 
correct tests have been applied is a pure 
question of law 42 C 46=-27 M LJ 117 
(P.C ) The meaning of woids is a question 
of fact in all cases , the effect of the words 
IS a question of law 75 I C 686=1923 A. 
337,46 1 C 794,o/jo40WN.1229, 1926L. 
21 , 1926 0. 260 , 1926 A 465 The question 
whether there is evidence of an agreement 
IS a question of fact But if the Court 
comes to the conclusion that there is no 
evidence or that the evidence m no circums- 
tances could be held to be evidence of an 
agreement, a question of law might aiise. 
loO I C 1079=1/ Pat L T 360=1936 P 96 
Legal effect of an agreement IS a question 
of law 27 A L J 1083 A Court of second 
appeal is not bound to entertain a question 
of law laised for the first tune before it. It 
can howcvei take the point of itself or if 
some good cause IS shown it maj permit 
that point to be argued 43 A 193 (F B ) 
As to certain questions m relation to part- 
nership, Jee 164 IC 1100=1930 R 383 
It is a question of law whether the alleged 
expulsion of a member effected b> means of 
a communication operates by itself asadis- 
solution of the partnership which is not for 
fixed term 1935 L. 132. The question 
whether the inference about the dissolution 
or non-dissolution of a panicular partner- 
ship drawn by the lower appellate Couit 
from the facts found by it is oris not 
correct, is a question of law 159 I C 433= 
1935 A.L J 1251=1935 A. 1008 The appel- 
lant cannot in second appeal take a point of 
law which involves the taking of additional 
evidence. 721 C. 993=1923 B 37 See also 
14 L k 102 (Rev )=17 R D 120 In such 
circumstances remand should not be ordered 
for further investigation. 32 C.W N 778= 
1928 C 870; 33 CWN 1193=1930 C 315. 
Inferences drawn from documentary evid- 
ence are not questions of law and cannot be 
challenged til second appeal. 74 1 C 811,37 
Cl J. 580 . 7 L.W 210 ; 35 M L J 304 Legal 
inference from proved fact — Finding of 
fact and inferences from facts-~l lability to 
be disturbed in second appeal. 73 I.C 795, 
3L 257. .9w ofjo 9.5 1 C 636=1926 N 416, 


32 CW N. 184. In second appeal, the High 
Court can make deductions from facts found 
without disturbing the findings of the lower 
appellate ^urt 32 I.C 119=19 C.WN. 
1330. The contlusion that a certain process 
was not scientific involves a question of law 
95 I.C 614=1926 N 435; so also question of 
abandonment of tenancy. 32 C.W N. 1111= 
1928 C 891, 1930 L 215=125 IC 188. 
Question of permanent tenancy 61 C. 32= 
150 I.C 238=38 C W N 65=1934 0.288,57 
CL J. 509, 163 IC 415=17 PLT 202= 
1936 P 384. The question whether in parti- 
cular circumstances a donee takes a limited 
estate or an absolute estate cannot be said to 
be a question of fact which will be binding 
in second appeal 158 I.C 611=42 L W 336 
=69MLJ. 320. A decision by the lower 
appellate Court as to whether a particular 
legal relationship, that of landlord and 
tenant, was created or existed between the 
parties by reason of certain transactions is 
one on a point of law, and is not therefore 
binding in second appeal. 40 L W 810=1935 
M 26^154 I C 753 The question as to 
whether the character of the building in suit 
has undergone a change from that of payin 
to that of leUetpwa is not purely a question 
of fact and the High Court is not debarred 
fiom considering it on second appeal. 158 
IC 1092=1935 R 129 The question 
whether reversioner’s consent to an aliena- 
tion can be infetred from the established 
facts IS a point of law 18 M.L.T 521=31 
I.C. 487. A wrong decision based upon find 
mgs contrary to the facts found laises a 
point of law . IS I C 148. An allegation of 
absence of eMdence to support a specific 
finding of fact IS a ground of law 40 I.C. 
139 See also 134 1 C 599=1^31 0 382, 132 
I C. 397=1931 L 139 But ‘insull'cicncy’ is 
not. 134 I C 125 Nor the question of 
what weight has to be attached to documents 
admitted and proved 60 C L J. 569=1935 C. 
367 Status of tenant 29 Punj L.R, 162, 
38 C 278 , 55 C 355 An objection that the 
appeal to the lower appellate Court was 
presented out of time is a question of law 
65 I C 580=1922 L. 240 Question of plain- 
tiff’s right of suit is a question of law 4 
R 500 The question of onus probandt is a 
question of law. 2 L 249 The question 
whether a stipulation in a deed as 
to payment of interest is one by way 
of penalty is open to consideration in 
second appeal. M I C. 350; 1929 P. 
717 A decision by the lower Appellate 
Court opposed to the admissions of the 
parties amounts to a substantial error or 
defect in procedure 41 I C. 163. The plea 
of res judicata is a question of law and may 
be raised at any itage of suit 47 I.C. 685. 
See also 144 1 C. 669=1933 L 606, 149 1 C. 93 
=1934 A. 770 The question if a trustee 
could divest himself of his office is a ques- 
tion of law’ 21 I.C. 232 Finding in clear 
disregard of legal presumption is not bind- 
ing m second appeal 37 Punj L R 653 Pre- 
sumptions are questions of law and can be 
gone into in second appeal 1929 L 772 ; 
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No;:s. 

118irf^-‘S ^oalso. tlie question or pre- 
sumption oL'losf 3 rant 107 I.C 522 (2) 
'Qiifsdonas to adverse possession 149 I.C 
8«7“-193^ A 288, 1935 C. 760. 

Mixed Qlestion or Law aNu F.v't.- 
Finding as to mixed question of law and 
fact can be interfered with in second appeal 
36 A 231, but not where it involves a 
remand. 51 1 C. 862 ; 72 I C 177 ; 37 M. 22= 
24 M.L J. 652 . (1911) 1 M.W N. 6=9 1 C 41. 
Or when raised for the first time in second 
appeal 22 I C. 802 Adverse possession being 
a mixed question of law and fact cannot 
be raised for the first time in second appeal 
102 I.C 476=1927 L. 522, 130 I.C 296=1931 
A 293 See also 149 I C. 807=1934 A. 288, 
1929 0 337=115 1 C 440, 94 1 C. 38=1926 
C 881; 1929 P 590=117 1 C 044=1936 L. 
741. Existence of custom, iee 143 I.C. 880 
=37 L.W. 272=1933 M. 390. The question 
of family settlement 55 A 554=1933 A L 
J 1185=1933 A. 493. Nuisance. 64 I.C 169 
So also negligence 165 1 C. 882=1936 A.L 
J. 262=1936 A 77l Domicile under the 
Divorce Act 58 C 259. Appeal decided ex 
parte wrongly by lower appellate Court- 
Second appeal is allowed 117 I C 229(1). 
Whether the facts found attract the opera- 
tion of provision of law is a mixed question 
of law and fact. 101 1 C 674=1927 P 256 
Also whether reasonable care has been 
taken 99 I.C 1=1927 A 158, Also the 
question whether a power-of-attorney was 
effective on the date of transaction by agent 
6 R. 113=54 M .L.J 517 (P.C.) . Whether a 
gift offends against the doctrine of musha. 
101 1 C. 126. Question as to what passed in 
a sale of family properties. 23 L.W, 349= 
94 1 C. 68=1926 M 851 Bill of cxchange- 
Presentment for payment— Reasonable tune 
- Mixed question of law and fact. 11b I.C 
887=1929 L. 577 Constructive notice is a 
mixed question of law and fact. 1931 B. 430 
=33 Bom.L.R. 499 Question whether a 
piece of land is communal. 1930 M.W N. 
515. Whether a new tenancy has been 
created is a question of mixed fact and law. 
163 IC 538=1936 P 411 The question 
whether a Hindu car inherit to a Maho- 
medan father 134 I.C. 1171=1931 S. 170 
Under the Hindu Law a natural guardian 
can alienate the property of the minor for 
necessity or for benefit of the estate The 
question is one of mixed law and fact 147 
IC 1144 (1)=35 P L.R. 278=1934 L 329 
The question whether an information given 
to the police IS directed against a particular 
person. 1934 P. 14. Question as to the 
vicarious liability of master originally sued 
as principal. 1933 N. 299 

JuRibDicrioN.— Where a decree has been 
made by the appellate Court without juris- 
diction an appeal lies against it precisely in 
the same way as if it had been made with 
jurisdiction, 45 C 926, 1925 C 1032, 1925 
A. 737, 131 IC 141 (1)=1931 L.96, 1933 
AX.J. 103. See also 94 I C. 1=1926 A. 401 
The question of jurisdiction can be for the 


first time agitated m second appeal 
L.S51. SeeaUo 1933 A LJ. 103=] W a 
403 , 491 C 137=29 CLJ.48 , 7511^ 1053 ' 
1931 A SS6. Dtesion of D.^trict LS 
appeal from forest officer-Madras Fore^ 

(Y u- 16— Second 

appeal tq High Court is competent. 39 M 


ippeal to Higr 
)17=31 M.L J. 


324 


A decree of a Deputy 


Collector m a suit under S. 213 of the 
Madras Estates Land Act— If second annefli 
lies 38 M 655 .Jee also 37 M 44^^^? 
L J.451 (P C.). Where the amendmenu^;, 
allowed after the expiration of the Iimita 
tipnpenod, the High Court can take notice 
of It in second appeal though the point was 
not pressed in lower appellate Court 36 A 
370 A second appeal is not maintainable 
agamst an older rejecting cross-objechons 
butthe Courts might interfere in revision 
44 I.C. 812. In a suit of a small cause 
nature, order m execution proceedings is nnt 
appealable. 45 M L J. 651. Where thl Iow2r 
appellate Court hears an appeal which it has 
no jurisdiction to hear, it is doubtful whether 

79 "™" 

Practice and Procedure —Where praucr 
issues have not been framed and the lower 
Court has not discussed the real question iti 
controversy it is open to the High Court 
heanng the second appeal to 1 emand the case 
for proper disposal 152 I C 220=35 P L 
R 156 Refusal by the appellate Court in 
the exercise of its discretion to admit addi- 
tional evidence given under 0 41, R 27, is 
not a substantial defect or error in proce 
dure 33 A. 379. The refusal of the lower 
appellate Court to act under 0 41, R. 33, C 
P Code, is not an erroi of law with which 
the second appellate Couit is bound to 
interfere 123 I C 39 Admission of addi- 
tional evidence erroneously— Second aoceal 
.^«92IC 661=1926 M 864. Question of 
fact— New evidence tendered in second 
appeal— Permissibility 31 BomLR 436= 
1929 B 225. The High Couit will reverse a 
finding in second appeal if there was sub- 
stantial error in procedure resulting in a 
finding not seaindtim allegata et probala and 
not sustainable in law 39 B 149, 10 Pat L 
T. 589=1929 P 609 Decision based on find- 
ing of fact contrary to case set up can be 
questioned in second appeal 1926 L 535. 
Where the appellate Court made a new case 
not raised by the part’es and not warranted 
by pleadings or evidence High Court will 
interfere 104 I.C. 781 , 132 I C. 426=1931 
A 219 Also m a case of misuse of judicial 
discretion 94J.C 396=1926 L 445 (2) Pro- 
cedure-Finding of fact— False case on both 
sides. 45 I C 795=22 C.W N 149 Failure 
to appreciate true question m controveisy is 
a defect in procedure and the appeal should 
here-heard. 13 IC 455=2 C L.J 380. See 
also 34 1 C 30=23 C L J 600, 35 I.C 631 , 43 
I.C 488, 1931 R 312 Where the lower ap- 
pellate Court decided a question of fact not 
upon the evidence but holding that a 
superior Court decided a similar case 
between different parties m a particular way, 
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Notes. So also an alternative plea not put forth in 

Iheie was a defect m pi ocedurc and a second Court below. 7 Pat.L T. 145=1926 P. 
appeal lay. 6 P. 698 (F B ) Second appeal 1S6 See also a plea in second appeal which 
he^ in a case where a preliminary decree for ii. not only not set up in the plaint but is 
accounts is passed and that decree is set quite inconsistent with it 30 L.W. 787=118 
aside bi the lower appellate Court though l.C 291. j\n objection which is taken in the 
the appellate Court did not pass a decree m trial Court but is noi urged in the lower 
pursuance of its judgment 31 P.L R 386= appellate Court cannot be rai'^ed m second 
1930 L. 125. appeal 43 A 555 SV^a/iodOWN 934. 

Procedure— Ex parie hearing oi- Appeal, ilaiters of procedure dependent upon facts 
—Interference on second appeal. 3 L 357. cannot be raised m second appeal 94 l.C. 
The failure to determine the critical ques- 417(2). The High Court may be justihed' in 
lion between the parties to a suit and to anexceptiunal case, ui peinntting a point of 
consider the oral endence adduced on be- law to be taken in second appeal* which 
half of the defendant is a substantial error goes to the root and the merits of the whole 
of procedure. 56 I C 40 So also if lower case 7l ] L. 381=1923 A 343 , 1930 L 937 
appellate Court gives decree not based on A point of law which does not rcqu>reany 
evidence. 26 1C 240 Wheie both parties questions of lact to be determined but can 
agreed to proceed not onlv on the e\ide. ce be decided on the record as it stands may be 
taken before the Munsif but also on evidence allowed to be raised in second appeal for 
recorded by the Commissioner, and the lower the fiist time 66 1 C '856 , 21 A 446, 25 
appellate Court discarded the evidence le- Bom L R. 245=72 1 C 226, 38 B 227, 47 A 
corded before the Commissiiontr, there was 324 Scea!so47A 932, IS P, 356=17 Pat. 
defect of procedure w'llhm Cl (1) (t). 106 LT 57=1930 P 104, 164 l.C 30=38 P.L r! 
IC ^1=46 (jej 558 The appellate Court 608=1936 L 448, 165 1 C 66=1936 L. 612. 
has no power to go behind a finding of the But w 1930 726 , 126 1 C 18, conflict set 
tiial Court, when the appellant has accepted at rest by S3 A 65 (F.B ), A iiiKed question 
It m tiis giound of appeal The carelessnc'S ol fact and law cannot lie laised on second 

of the appellant's Counsel in drafting the appeal for the first time. 4 LLJ.432. cp, 

grounds makes no difference. 59 1 C 689 auihontj or partnci to bind firm by acknow- 
New Ple\ IN Second \ppca— A pleanot ledgment 1929L 260=118 I C 529. 134 1 
raised in either of the Couns below cannot C ll/l=193i b 170 A question of juris- 
be entertained for the first _^time m further diction is one of puit law, which though not 

appeal to the Chief Court 29 1C 761 ^ce raised in the lower Couit cun be enter- 

n/io 291 C 895, 45 l.C 101 , 67 I C 919=2 tamed and adjudicated upon in second 
LLJ 255, 3 LL.J 470 21 LW 69= appeal 5/ I C 206=18 \L,] 923:9 Luck 

S61C3,4oCLJ 561, 47 ml J 686, 28 365=144 1 C 910=11 OW N 193=19 4 0. SS 
P L R 181=102 I C 426=1927 L 426=9o I A though S 21. C Code, does not m terms 
C. 304, 119 I C. 098, 1930 A /42, 138 I C. apply to appeals, die principle urotrlying it is 
808=1932 0 244 So also as to point not of general application, so as to covei pi ocee- 
taken in the trial Couit nor even in the dings other than oiiginal suits Hei cc v.here 
memorandum of appeal in the lo-\ei appel- an objection as to jimsiliciion is no' t ken in 
Idle Court 146 I C 939=1933 L ol5 bee the lower appellaie Court, the pita must be 
also 1933 A. 911. So also as, to pomt not deemed to have been waived and cannot be 

piessed in Courts below 7 OLJ 17=55 raised lu second appeal 29 N L R 342=1933 

I C 441 In second appeal a question of law N 318^, 53 M L I o88 But see 100 1 C 37= 

cannot: be dealt with by the High Court if Its 1927 N 164 A question of notice cannot be 

determination IS based upon a question of allowed to be raided for the fiist time m 

fact not raised in the Courts below 51 I C second appeal 41 C. 418 Where the defen- 

256, 3 Pat L T 623 , 65 1 C 277 , 3 Pat L W dant did not raise in the Court of fir^t appeal 
213 , IP 25 See also 1929 R 213 ; 133 I C. the point as to whether the notice to quit was 
390=1931 N 147, 1933 il 836=38 LW 734 legal and sutncieni, the point could not be 
See also 157 I C 615=1935 A 143 Noted raised m second appeal 2 Pat I J 595=42 
under heading ‘Question of Law— Illustra- I C 655 Sec also 52 I C 517=10 LW. 137. 
tive cases' ini’! a. A new plea involving an Where the question was as to the inalienabi- 
issueof fact requiring fiesh evidence can- lity of certain property according to custom, 
not be raised in ■second appeal 97 I C 342= and it was found to be so, a pai ty who did 
1926 A 707, 33 C \V N 1211 , 163 1 C 364= not plead in the Courts below that’tlie custom 
1936 R 260 So also plea that a finding of was quabfied m the scn>e of the restraint 
fact was bused on inadmissible evidence against alienation being merely for the benefit 
1933 L. 951 SecaUoi9 C W N 277; 1935 of the proprietor, can raise that plea in 
M.190 But ict’ 1936 L 1005 Wbeiesecon- second appeal 1936 OWN 260=1936 0 235. 
dary evidence of the contents of a deed is New plea of wjndjcatu when can be raised 
led without objection by the other party, for the first time in second appeal 5LL 

objection cannot be raised in second appeal. J 163=74 I C 577; 8P 107, Wheean ap- 

1935 L, 628 Wheie thcie is no reference to pellant in second appeal contended that an 

a plea m the judgments of the Courts issue should be remitltd to thcLouit below 

below or in the pleaduigsof the parties, the on a question of rcj ntdiaiiahy elucidating 
point cannot be allowed to be raised in cei tain facts and the plea was neither taken 
second appeal. 1923 L. 56, 491 ; 1929 A. 456. in the Court of first instance nor in the lowe*- 
1-61 
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A 77 (' -IC. 669 Where the 

h' ior w plea of » cs judicata had not been 
laiiliU the lower Courtb it should not te 
-illowed to be raised in second appeal. 40 L 
W 6111=152 l.C 246=1934 M. 551=67 MLJ 
268 So also wiiere plea of res judicata hzs 
been raised in written statement but abandon- 
ed by Counsel at tune of issues 161 LC 
72=1937 O.W N. 229 Plea that suit is bar- 
red by S 47, C. P. Code. 9 Luck. 375=1471 C 
910=1934 0 55 Butjee25LW 11=1001 
C 40=1927 M. 406 As to estoppel, see 151 
I C 263=1934 A 941. Question of abatement 
—Raised for the first time in second appeal 

—Pei miss ibilitj. 117 l.C 665=1929 L 119 
Objections as to maintainability of suit if 
raised for the first tune in appeal cannot be 
allowed 3 L 239 The contention that the 
parties did not constitute joint Hindu family 
Mmot be raised for the first time in second 
SS 66 1 C 881=3 L.LJ 137. Points 
under the Limitation Act not taken in the 
Court below should not ordinarily be allowed 
to be raused m the High Court 17 L W' 169= 
72 I C 131. The plea of limitation or estop- 
pel involving questions of fact which are not 
admitted or undisputed cannot be taken for 
the first time in appeal. 27 1 C. 933=115 LC 
680=10 Pat L.T S3 ; 56 C 201 Plea abandon- 
ed in Courts below not to be raised in second 
appeal. 55 I C. 481. Finding arrived on 
mistaken view of pleadings how far binding 
on High Court. See 13 O.L.J 536 A legal 
plea going to the root of the plaintiff's claim 
and arising on the facts found and not affect- 
ed by any facts outside those findings can be 
taken for the first time in second appeal. 41 
l.C. 45- Where the authority for a plea is 
not* quoted in the Court below, the Court in 
second appeal cannot reverse the finding on 
the strength of that authority 1930 L. 737 
Huw Pleas— Further Illustrative Cases, 
—When an appellant confines himself deli- 
berately to some of the questions decided by 
the trial Court and does not attack the judg- 
ment of the trial Court on other questions 
decid^ by it if the appellate Court's judg- 
ment proceed only on the questions attacked 
and dismiss the appeal, it will not be open to 
the appellant to object to the judgment in 
second appeal on the ground that the judg- 
ment was not in accoi dance with law ISO 
LC. 841=1934 P 55 (2) . A new plea attack- 
ing the validity of a sale deed on the ground 
of lack of bona fides, cannot foi the first time 
be allowed in second appeal, the appellant 
having attacked it in the trial Court only on 
the ground of want of consideration and 
failed in his contention 147 I C. 952=10 0 
W N. 1186. Where no objection is taken by 
a party m the lower Courts to the competency 
ofthe sub-agent to bring a suit, it is not open 
to him to raise that point in the High Court 
1934 R 289 Where the case was dealt with 
in the lower Courts on the footing that the 
defendant was a surety and in second appeal 
the plea was taken that he was co-obligor, 


AeW, that the new plea could not be allowed 
to l^^jaised. J 52 f.C. 464=40 L. W 479;=i94 

Inconsistent PLEA— Suit for ground rent 
-Proprietary title by adverse possession 
cimmedby defendants- Title found against 
—Plea of irrevocable licence raised in second 
permissible 126 I C 584=1933 A 
632 Where a tenant denies the relationshin, 
of landlord and tenant in his written state- 
ment, It is not open to him in second appeal 
to repudiate the written statement and claim 
that he is still a tenant and means to retain 
possession in that character 156 I C. S63— 
39 C.W N 882=1935 C 393 See also 163 1 C 
364=1936 R. 260 

Evidence— (1) Admissiwuty of Evidence. 
—Objections as to the admissibility of evi- 
dence will not as a general rule be entertain- 
ed for the first time in second appeal 39 
M L.T 198=104 1 C, 518 , ISO I C 841=1934 
P.55.41 LW 318=1935 M 190 The appel- 
lant cannot raise objections to the admissibi- 
lity of documents received in evidence m the 
lower Court if under the circumstances the 
yiplication is too late. 34 I C 57 (F B ) : 4l 
CL J 374=86 1 C. 734 Finding of a lower 
appellate Court based on inadmissible evid- 
ence can be impeached in second appeal 74 
I C 383=1923 C. 261 , 72 J C 985=1923 C 
378 ; 148 1 C 1 158=35 P L R 360 , 1934 P 48 
=146 1 C 937, 16 N I. J 232 (Admissible 
evidence excluded) When the finding is 
based really on other evidence, and the in- 
admissible evidence is only used foi the pur- 
pose of further support, that does not vitiate 
the finding oi necessitate a remand 39 C.W. 
N.311 Where material evidence has been 
overlooked and the decision is based on 
wrong assumptions of fact, the finding, 
though one of fact, can be set aside in second 
appeal 142 I C 673 (1)=33 P L.R 1013 See 
a/jo 41 LW 318=1935 M. 190; 39 CWN. 
277; 108 LC 204; 138 LC 399; 1936 L. 1005. 
The Court hearing the second appeal can 
challenge a finding of fact arrived at by 
illegally relying upon irrelevant and inadmis 
sible evidence IS 1 C 459 See also IS f C 
S15=17CWN 37; 103 IC 889=1927 L 

448. 2 Luck 172 siho 51 B 231 , 1926 N 99, 
1935 O.W N. 894 , 39 C.W N 277 , 11 0 W N. 
1589=152 IC. 1042=1935 0 41 (Where 
appellate Court based its finding on docu- 
ment rejected by trial Court as not proved, 
and without hearing arguments as to its ad- 
missibility). 159 1 C 191=42 L.W. 658=69 
MLJ 707 Where the Court imported into 
Its judgment facts which come to its know- 
ledge at the time of other and completely 
unconnected cases Relevancy and proof of 
document IS a question of law and can be 
raised at any stage, but the question as to 
the proof of a document is one of procedure 
and can be waived, SPatLT 149=63 1 C 

625. 2 Pat L.T 343=63 I C 226 , 5 PatL.J. 
410=57 LC. 561. Where appellate Court 
duly admits additional evidence under 0. 41, 
R. 27, and the aggrieved party does not at the 
time ask for any opportunity to produce 
further evidence, a finding of fact arrived on 
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such e\idence IS iiuite proper and unassaila- 
ble m second appeal 156 1.C 468=16 Pat.L 
T 49=1935 I’. lOS (2) Where tl e appellate 
Court has admitted in evidence certain docu- 
ment because 111 its discretion it required that 
evidence to enable it to pronounce judgmeiit, 
it IS inexpedient for the High Court in 
second appeal to interfere with the dis'-ietion 
of the lower Court 159 1 C 711=1935 P. 470. 

(2) Appreciation of Emdence— Where 
the High Court diflered from the lower 
Coui ts, not oii] 3 ‘ in the estimate of the e\i- 
dence, but also w'th regard to the inferences 
dernalle fiom document pioduced in the 
case and other eircurastances, their Lord- 
ships dealt with the case on its merits 2 P. 
38=45 M L J. 460 It a finding of fact is 
recoided on a misinterpretation of the evi- 
dence it can be interfered with in second 
appeal 1923 L 585 , 31 1 C 695=19 C W N 
1015, 32 I C 862 W'here the soundness of 
the conclusions drawn from the facts is m 
question, it is a matter of law and can be 
questioned in appeal [20 C. 93 (PC) Pel. 
on ] 1 19 1 C 674=1929 N 270. A second 
anneal hes on a finding on no evidence 104 
I C 781 , 8 L 30 , 99 1 C 1046 , 52 M.LJ 20. 
A finding cannot be contested in a second 
anneal if it is based on a misreading of first 
Court's judgment. 1923 L 502 (2) See aho 
145 1.C 652=10 O.W^N 380 Although in 
second appeal findings of fact cannot be 
impugned It is nevertheless open to a party 
to challenge the coriectness of the conclu- 
sions drawn from such findings. 1923 L 497 
(2) , 65 1 C 475=1 Lah L J 72 Findings of 
fact are conclusive in second appeal even 
though there has been an error on the part 
of the Court below in weighing the evidence 
S3IC 137,921 C. 104=1926 C 727,4 Lah 
L.T 426,1929 0 41 See also 150 1 C 306= 
1934 N. 124 , 1933 P 698 (Effect of admis 
Sion) The ignoring of an important plea of 
evidence by the lower appellate Court is a 
good Biound for second appeal 42 1 C /6, 
153 I C 373=1935 OWN 11=1935 0 86 

The credibility of witne-.ses accepted bj the 

Courts below cannot be considered in second 
appeal but the sufficiency of the evidence can 
be considered in second appeal 25 IC 869. 
Omission by the lower Court to give effect to 
an admission by a party to the suit is an error 
which can be rectified in second appeal. 143 
I C. 900=1933 5 121 Asif a/jo 1933 P. 698. 
Where the District Judge has not at all dis- 
cussed the evidence bearing on the point in 
issue but merely expressed his concurrence m 
the finding of the lower Court on the issue, 
it cannot be considered a proper finding and 
the finding, though one of facy s^ot binding 
in second appeal Wo I C. 29-— 34 r L K, 
2 ^ 

(3) CoNSiDEKAiiOK OF Emuence —Question 
of proper inference from facts found is a 
question of law 8 L 

C) 1929 A 875 But 1930 A 218. Finding 
based on inadmissible 

bv Hiffh Court. 66 I C 313 — 1922 A 
19260 464, 82 LC. 823=1925 


C. 469 (Finding inconsistent with evidence) ; 
63 1.C. 813 See also 43 LC. 525 , 65 I C. 504 ; 
25CW.N 1022=63 IC 954 = 35 C.L.J. 19, 
Also finding of fact based on no evidence or 
against express pima facie reliable evidence. 
1926 0 37, 1926 P 187; 281 C 555, 30 LC. 
505 ; 38 1.C. 62 , 38 1 C 586 , 42 I.C 282 , 7 R. 
751.52 CLJ. 235; 13 L. 399; 39 CWN. 
1233, 1936 R 488 W'here an appellate Court 
fails to come into close quarters with the 
evidence, the findings must be held to be 
vitiated and there must be a re-heanng of 
the appeal 1920 M W N. 163=53 LC 308= 
10 L W’ 525 See also 100 1 C 306= 1927 M. 
493; 103 LC 486=1927 N 166,1924 N.91; 
1928 L 737 , 1929 P. 98= 115 I C. 674 W'here 
the lowei Court erred in not referring to 
some important evidence, in the conclusions 
drawn from imcontradicted evidence of res- 
pectable witnesses and in assuming wrong 
legal principles, the errors vitiated the lower 
Court's finding so as to furnish ground for 
interference in second appeal. 1935 M. 701. 
An unsatisfactory discussion of evidence, is 
not, like absence of evidence or disregard of 
It agiound for interference in second appeal. 
1914 M W’.N. 833=1 L W. 772 Nor the fact 
that the lower appellate Court’s lemark 
about the shifting of the onus is not happily 
worded, if it has not really affected the deci- 
sion on merits 38 P L R. 577. The mere 
fact that tiie Court of first appeal has not 
made specal mention of a document which 
IS a piece of relevant ev idence is not sufficient 
to show that it has not considered it at all. 
43 1 C 857=3 Pat L \Y 213, 42 I C 397=2 
Pat L W^ 183 Finding of fact— Lowei 
Court not referring to certain evidence since 
Its attention was not drawn to the same — 
Judgment not vitiated 11 L.LJ 381. 
Mere om.ssion to consider a piece of evidence 
will not aliei the charater of a finding of 
fact 162 I C 21 = 1936 P 243 

(4) Inference from Documents —Under 

S. 100 the High Court has no jurisdiction to 
reverse the findings of fact arrived at by 
lower appellate Court however, erroneous, 
unless they are vitiated by some error of law. 
The rule is equally applicable to cases m 
which the findings of the lower appellate 
Court are based on inferences drawn from 
documents exhibited in ev idence [ 1 1 L 199 
(P C ), Foll.l 61 1 A 163=57 M 652= ’48 L 
C 778=1934 P C 112=66 \I L J 595 (P C ) , 
39 C.W.N 1270 = 61 CLJ 369; or from, 
conduct 40 L.W' 755=1935 70 

(5) Sufficiency or Evidence,— A decision 
that there is ^>0 evidence to support a finding 
IS a decision of law on which the Pi ivy 
Council w'lll interfere with the findings of 
fact of the Courts below. 41 C 972=27 M. 

L J 80 (P C ). See also 58 1 C. 482, 88 I.C. 
584=1925 C 1131 A finding based on no 
evidence is not binding in second appeal and 
can be interfered with 60. CLJ 288. See 
fl/jol934MW’N 1082=40 LW' 749,1581. 

C. 512= 1935 C 648 It is open to a Court to 
accept evndence of one witness in preference 
to that of others and a finding arrived at on 
such evidence cannot be said to be supported. 
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bj no cviiioi:c ll-l 1C 501=1936 S. ^ 
JaJgue.’it ba'icrl on opinions o£ experts is 
opi,:i to clwlleiuein second appe?I 21 A L. 

J [ C 5(i2 iliit see 1935 A W R 429 

157 1 C 30=1935 A 501, where finding based 
on Ihc relative weight of the opinion oi the 
handwriting experts was held to be one of 
fact The mere question of sufficiency of the 
evidence adduced to establish a cubtom is 
not a ground of second appeal 45 C 285 , 69 
I.C 800 Even from a finding of lact a 
second appeal may be taken if the finding is 
not supported by any evidence on record 30 
I.C 375, 65 1 C 398, 13 L 3'J9 The suffi- 
ciency or insufficiency of evidence as pioof 
of title cannot be debated in second appeal 
9 I.C 427. See aho 1928 0 352 (21=110 1 C. 
531, 1929 A 557, but a finding on conicc- 
tuies and picsiiniplions can be questioned in 
second appeal bLanLJ. 485=97 I C 241 
(2)=27 Pmij L It 721=1926 L 659 , 7 LR 
104 (Rev) beru'w 145 I C 407--1933 .\f 
163 ijo also a finding which is based wholly 
upon surmise without an) positive evidence 
to support It 157 T C 1(140=1935 M 190= 
68 M L.J. 648 A finding as to the existence 
of an agreement which has not been pleaded 
and based on no evidence cannot be accepted 
as binding 159 1 C 96=18 N b JlOl 

(6) MibRE.VDiiTG OF EviDfiKCF —The mis- 
apprehension of evidence is no ground for a 
second appeal 21 I C. 393 Uat see 1926 L 
541 Bui where a finding of tactis arrived 
at as a result of a complete misreading of a 
document a second appeal is competent 42 
1 C. 21& , 1926 P 725 , 1930 L 712 , 134 1 C 21 
=1931 A. 499 : so also a finding arrived at on 
an erroneous assumption of an admissmn hy 
party, who did not make at 192S 0 333 

(7) Exclusion of Evidlnce — The High 
Court IS not empovveied to interfere in 
second appeal with an order of Ihelovv'er 
appellate Ciourt rejecting an application made 
to it for the admission of addiuonal evidence. 
42 M. 737=37 M LI 125 , 1923 L 30 , 32 P 
LR 813, 131 1 C 228=1931 L. 506. 1927 AT. 
WN 63 (l)=991C 669 (n=38 MET (H. 
C ) 24 Where evidence is excluded by an 
Oi’giiial Court and such exclusion is not 
objected to in the first appellate Com i such 
objection cannot he allowed in •second appeal 
16 1 C 213, 12 1C 7Sl=C19n)2 MWN 
495. A finding of fact aflci ignoring a piece 
of evidence which is leally admissible can be 
attacked in second appeal 91 I C 1026= 
1926 C 603 ; 108 T C 191 , 54 M L J 600, 1929 
L 145 ; 112 1 C 461 , 32 P L R. 714 , 1933 M. 
163,138 1 c 406=1932 A 603 ; 33 P.L R. 
1013 , 1933 S 121. Where the lower appellate 
Court rejects the oral evidence of possession 
adduced by one of the parties by applying an 
erroneous presumption of law, its finding on 
the question of possession is vitiated by an 
etror of jaw' and the High Court can reverse 
the finding of fact so anivedat 155 I C. 
;6(S7=1935 O.WN 674 --=1935 0. 394. See 
<22fo39CWN, 1233 (Improper lejcction 
hy lower appellate Court of Commissioner's 
plan relied on by trial Court). 


(8) CONSTRUCIION OF DOCUMENT —The 
expression ‘construction’ as applied to a 
document includes two things ‘first, the 
meaning of the words; and sei-ondly, ’their 
legal eflect The meaning ol the vi urds is a 
question of fact in all cases The efiect of 
the words is a question of law Hence the 
interprctalion placed upon the words in the 
deed is a clear question of fact Even if the 
document admitted of more than one cons- 
liuction, one of which has been adopted by 
the lower appellate Couit, the High Couit 
will not be competent to challen'^e it 158 1 C 
71=1935 L 378, 1937 S 51 Ti.c question 
of the construction of document is a ques- 
tion of law, on which the H'gh Court can 
entertain a second appeal 4.1 C 1104=31 M 
LT 745 (PC), 4 PatLT o27,45 MLL 
663 See also 35 P L R 578=IQj4 L 662 
1926 0 131, 1928 N 289 But ice 119 IC 
667, 1926 L 21 ; 1926 P, 49; 5 OWN V5=^ 
1928 0 269, 132 1 C 844 (2) =1931 L 686. A 
question of how a document should be 
construed if it is a document of title and not 
nieiely a piece of evidence in the case is a 
question of law .521 C 119, 18 A ‘ISS, 1926 
M 5 42 , 1926 B 493 , S P.it 1. J 25 1 bee also 
1926 M 652=93 IC 307=24 L W £8, 149 
IC 934— 1934 L 35 Unless theie has been 
raisconsliuctiou, a mistaken inference from 
document'- is an eriui, noi c-l law, but of 
lact 60 I A 231=143 I C '437=1933 V C. 
171=6SMLJ 154(l'(') Wlieie the ques- 
tion to be decided is one of tael, it docs not 
involve an issue of law merely bt cause docu- 
ment*! winch wtienut nislriinicnts of title or 
oiherwise the direct foinicluions of rights, 
but weie merely hi-^toncal mate^-ials, have 
to be conslruecl foi tlic puipose of deciding 
that question , and a second appeal would not 
he because si^me portion ol ihe evidence 
might be contained in a din'll men t oi docu- 
ments and the fiist appellate Court has made 
a mistake as to its me.amng [11 L. 199 
(PC), Rel on 1 61 C 45 = 151 I C 813=1934 
C 461 , 16I I C 465=1 'i36 P 129 , 135 1 C 833 
=60 C L J 412=1935 C 282 , (>1 C L ) 143= 
39 CW.N SSI The qiiesiioii of the con- 
struction of a ceitam documents is a ques- 
tion of law but the question wlial legal 
infeience may be drawn fioma number of 
documents is a question ol f.iit and not a 
mere question of law 151 1 C 31)2=1934 A 
709 162 1 C 838=1936 I’ 2.87 , 102 I C 334= 
1936 OWN 37S=19tSL.8S7, 161 1C 158= 
1930 0 225 , 1935 0 W N 305=154 I C I0l7 
=1935 0 .^04 But the question of niteipre- 
tation of decree IS a pine question of fact, 
the decree not being a document of title, 
1935 L 115 (1) Uocuments— (Tonslruction 
of— Question as to— Law or fact— Docu- 
ments forming root of title nr Lvis of claim 
—Documents forming evidence in the case— 
Distinction 56\fT.J ](PC), 1950L.691; 
134 1 C 673=1931 N 189 (48 A 588, Foil) 
A wrong const! uclion of a document coupled 
with a wrong inference from certain facts 
constitute an error ol law where there is no 
other evidence accepted by the Court 55 1 C 
366=18 A.L.J. 195=20 N L J. 39. The deter- 
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mtnation of the inteiiiion of the parlies is a 
question of fa(.t but if the sole evidence to 
decide it is a document of title, then a wiong 
interpretation of that document is a question 
of law on w hich a second <ippcal lies. 149 I. 
C 1016=30 P.LR 98=1934 L 193. See also 
ISl 1C. 311=36 I'LR. 261=1934 L. 291. 
Where the question is whether two docu- 
ments executed on the same day are connect- 
ed so that one is consideration for the other, 
the question is not one of mterpietation of 
documents, and if the lower Courts ascertain 
their connection on evidence utlier ihan of 
the documents themselves, the finding is a 
finding of fact which cannot be challenged in 
second appeal 1931 A 948 Finding based 
on constructicn of or inleicnces drawn from 
documentarj e\idence cannot be nuestiontd 
in sei-ond appeal 99 I.C 183, 100 1 C 631, 
104 I.C 760 See also 19io A 75 . 12 L L J 
199 A findirg based on a recital of conside- 
ration m a mortgage deed is conclusuc in 
second appeal 21 1 C 841 The misconstruc- 
tion of a document which is the foundation 
of a suit is no doubt a question of law but 
the misconstruction of a document wrhicb is 
alleged to contain an admission, that is to 
say, a misappreciation of the meaning and 
eftect of an admission is not a question of 
law which can be raised in second appeal 35 
CLJ 182=68 IC 1003 Construction of 
document in case of a deed open to one of 
two constructions .s question of law. 65 T C. 
S8(1=N22 1 . 24u, 1028 N 3C=1I3 IC 373, 
1929 L 90 (1)=30 PLR lo8(2), 1929 L. 
833, .930 L 139. 13U1.C 1C3==1931N 25 f34 
A 579 (P.C ), kef ] But see 1926 L 672 
The question \.'heihei Ire paities to a deed 
of transfer inle.idcd that ceilain property 
should pass under the deed is one of fact and 
cannot be agiuted m second appeal 63 I C. 
746 Also question regaidiin> whether a 
lease confers a liei 'table right or not iff 
13 O.L J. 565 The construction of a depo- 
sition is what the Court thinks is proved by 
it and it IS wrong to speak of it as a con- 
struction so as to make it a question of law' 
63 I C S/S. Where the lower Court arrives 
at a finding of fact by a wrong constuiction 
of the pleading and without any evidence, the 
finding IS liable to be questioned in a second 
appeal. 56 IC 466,30 WN 460=94 I C. 
779=1926 0 353, 69 I C 800 See also 133 
I C 886=1931 L. 854 W^here a document 
leaves part of the subject matter ambiguous, 
and evidence is let m to remove the 
ambiguity, the inteipretation becomes a ques- 
tion of fact 103 1 C 255 , 1927 A 689. The 
question of gemnnencss of signature is a 
pure question of fad 152 I.C. 597=61 C 365 
=1934 C 633. 

OxHrR Illustrative Cases— W'bcre the 
appellant expressly abandons a point in the 
Court below he ought not to be allowed to 
take it in second appeal, 69 I C 44 fl) , 134 
IC 1171=1931 S 170 Intent to abandon 
plea not to be inferred from lower Court's 
failure to record finding thereon 29 P L R 
607=1929 L 81, As to abandonment by 


tenant of holding, see 4 P 838. Abandon- 
ment IS a finding of fact 32 I.C 355 , 91 1 C. 
493=1926 C. 751 The question of acquies- 
cence IS a matter of legal inference to be 
drawn fiom the facts proved in the case and 
can be taken up jn second appeal 41 1 C. 
927 , 36 IC 700 , 82 IC 309 , 73 I.C 137. 
Where the Court holds that the document is 
so woided as to obscuie ns meaning and 
prevent the executants from grasping the 
fact that they were executing a deed of 
surrender, it is not an mterpietation of 
a document and such finJuic, docs not 
invoke a pomt of law. 119 f C 698=1929 
N.343 

Aeakdonmeni —The qiie.stion as to 
whether theic has been an ab^ndoninent of 
land by a raijat is largely and principally a 
question of fact But the inference fiom 
the facts found, as to whether there was 
abandonment or not, is a question of law. 61 
C937 

Abaiemeni —Though no second appeal 
lies Irom an order of abatement, it may be 
questioned in a second appeal if it “affects 
the decision of the case". 144 1 C 133=1933 
AL J 561=1933A.29-1. 

Accord \nd SvlIi•F^c^ION — The finding 
that there is a full accord and salisfACiion is 
a finding of fact which must be accepted 
in second apjieal 152 I C. 398=1934 N 
226 

AcF'KOWLFDGMExr —Although a finding as 
to wliethei certain statement amounts to an 
acknowledgment arrived at by the lower 
appellate Court is not open to second appeal, 
still when the lover Court fails to consider 
the effect of a statement, the second appellate 
Couit can decide \%helher it amounts to 
an acknowledgment 14 L 587=1933 L. 
345 ^ ^ 

Adoption— The question of adoption is 
clearly a finding of fact and cannot be inter- 
fered with in second appeal 1934 L 968 (2) 
=154 1 C 675 

ApvuBse pobSESbiOM —Where the question 
of adverse possession is one of inference 
from documents the concurrent findings of 
the Indian Courts may be upset by Privy 
Council as the question is rot one of fact 
42 A 152=38 M L.J 259 (P C.). See also 87 
IC 1021 The question of adverse posses- 
sion IS a mixed question of fact and law. 26 
C W.N. 890 ; 40 1 C 420, 75 I C 672 . 71 I C. 
762=4 LahLT 309, and cannot be allowed 
to be pleaded for the first lime in appeal. 
102 1 C 476=1927 L 522. But see also 94 I C. 
38=1926 C. 881. 1926 L.482. 148 1C 740= 
1934 P 167 

Ai lEN vnoN.- The finding of the Courts 
below that a particular alienation was a gift 
and not a sale is a finding of fact binding in 
second appeal 15 Pat L.T 596. 

Ancestral Land —A finding that property 
IS ancestral is a finding of fact which cannot 
be contested on second appeal 35 P L R. 
532=1934 L. 517=1511 C 789=33PLR 406 
=1934 L 406. See also 150 I C 1041=1934 
A. 866 (Finding that property was purchased 
with the funds of a ceitain person) A party 
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who has all along proceeded on the assump- 
tion that the property which he was claiming 
was ancestral cannot, when his claim was 
dismissed by the lower Courts on the ground 
that It was barred by limitation under Punjab 
Limitation (Custom) Act (I of 1920), S. 7, 
for the first time in second appeal, be per- 
mitted to contend that the property was self- 
acquired. 1933 L 84S=3SPLR 85 
Benami —A question of benami oi fraud 
is not a question of pure fact , it is a mixed 
question of fact and law 43 I.C 49=3 Pat. 
L.W.339. See also 34PLR 642=1933 L. 
738. A finding as to iciwwi given after con- 
sideration of the evidence on record is bind- 
ing on the High Court in second appeal. 133 
IC 440. When there is circumstantial evi- 
dence on which the Inal Court justifiably 
infers that a transaction is bemint, the finding 
of the lower appellate Court that it is not 
bemmi without considering the evidence is 



‘Bona Fides.’— S oiw jides, finding as to, is 
a question of fact 49 M.LJ. 549,7 LLJ. 
358; 131 1 C. 662=1931 N. 67. 

Bukuen of Pkoof and Presumption —The 
question of onus is not necessarily and in all 
cases one of law. How much or what evi- 
dence is sulficient to discharge the onus is a 
question which will depend upon the weight 
to be attached to the evidence adduced 12 
I.C 691=13 Bom L R 1021. See also 9 f.C. 
4. If the Judge's finding is determined only 
by the question of burden of proof, or on a 
one-sided examination of the evidence due 
to the view taken about the burden of pioof, 
then the finding stands m need of revision, 
but if the evidence and circumstances on 
both sides are duly considered, the question 
of the burden of proof is of very little im- 
portance. 1S2 I C 441=1934 N 253 The 
adjustment of the burden of proof m a case 
is a question of law 43 I C 478 , 59 I.C 973 
=12 L W. 170 ; 1 L 429 , 2 L. 249 ; 7 L.R 230 
(Rev )=94 I C. 944=24 A L J 513=1926 A 
453; 51 C.L J. 465 A fact resulting from a 
finding on wrong burden of prr.of and dis- 
regard of evidence on lecord is not binding 
in second appeal 2 PatL.T 919=76 I C. 
347, 133 I C 220=53 CLJ. 616; 59 C. 1012= 
62 M L T. 336 (P C )• See also 1932 M. 415= 
35L.W 511=19 N.L.T. 301, 163 I.C 604= 
1936 R 262, r L R. 1936 N 142=164 I C 740 
=1936 N 130 (Even when Judgment of trial 
Court has been confirmed by appellate 
Court) After evidence was given by both 
sides and the lower Court has preferred that 
of one side, the objection as to wrong shift- 
ing of burden of proof is groundless m 
33 I.C 817 ; 1930 L. 677=121 
I C 377, See also 145 I.C 992=34 P,L.R 884 
*>1933 L 377. The question whether the 


presumption of the correctness of the lecord- 
of-nghts has been rebutted in a particular 
case IS more a question of fact than of law 
65 I.C. 527 , 45 I.C 65=22 C W.N 449, 12 L 
L J 161 Failure to invoke a presumption 
under S. 114, Evidence Act, ic ground for 
second appeal 25 AL J. 833 ; 121 I C. 730 
Refusal to draw the piesumptioii under S 
90, Evidence Act, will not be interfered with 
m second appeal. 134 1 C 296, But a legal 
piesumption wronglj raised by the lower 
Court where the law does not wai rant such 
a presumption can be mtei fered with m 
second appeal. 321* L.R 759 
Conduct, Inference from — Vre 40 L W 


Copyright —In an action brought by a 
plaintiff foi breach of copyright, hut which 
IS in substance an action for breach of con- 
fidence in permitting the plaintiff’s unpub- 
lished maiiusci ipt to be used without the 
plaintifl’s consent, \\hethci or not the book 
was used, handed over to accitain person 
and whether it was impioperly used by him 
are pme questions of fact 142 1 C 815= 
1933 A.L.). 393=64 M.L.J, 193=1933 P C. 26 
(PC) 

Costs.— A second .appeal on a question of 
costs can be maintained. 2 L L.J 310=64 1. 
C 962 See also 27 P L R 391 , 100 J C 598. 
But JFF 93 I C 1008=1926 A 419, 1928 0 
224=107 1 C 881 , 6 0 W N. 689 (F B.) In 
second appeal the High Court will be very 
reluctant to interfere willi an order ol co^ts, 
unless It IS shown that any grave injustice 
has been done to the party. 10 O.W N 981 
=1933 0. 455 Costs are in the discretion of 
the Courts below, and if no legal pointer 
matter of principle is involved, the High 
Court on second appeal will not interfere. 
35 P.LR 656=1934 L 739 Sec al\o 148 I. 
C. 1166=1934 A L J. 803=1934 A 434, 149 1 
C 901=11 OWN 754=1934 0 259 


CouRi-FEE —A second appeal lies from an 
order of appellate Court rejecting a memo, 
of appeal from non-payment of deficit Court- 
fees if there is an error in calculating the 
amount of Court-fees 51 1 C. 114 

CROSS-oBjFcnoNi —A second appeal lies 
from the decree 0 f the appellate Court dis- 
allowing cross-objections of the respondent 
(10 M 292, Foil.) 1933 L. 400. 

Custom. — Question as to the existence of 
an ancient custom are questions of mixed 
law and fact 40 M 709=33 M LJ 1 (P. 
C). 143IC 880=37 L.W 272=1933 Af 390, 
41 M 374 (F B ) ; 1933 A 603 On this point, 
see also 27 Bom L R. 880=88 1 C, 891 ; 88 1. 
C 752=23 A.L.J 932; 93 I C 363, 1926 A. 
21S;20ALJ 57=64 I.C 956,1928 0. 269 
A finding as to the existence oi non-existence 
of a custom in so far as it is a finding that a 
certain practice does or does not prevail, is a 
finding of fact. The question whether a 
prevailing practice has the essential attn- 
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butes of a legally binding custom is a question 
of law 141 1 C 568=1933 A 306 also 
I.L R 1936 N. 13=164 I C. 825=1936 N. 95. 
Whether the facts found in any given 
instance prove the existence of the essential 
attributes of a custom is a question ot law 
which may be discussed in second appeal. 45 
C28S. 38 ML.J 275 ; 4l M 374= 34 MLJ. 
10+, 40 M. 1108=32 UL J 237 , 19i9 M 751 , 
ISO I C. 758=1934 A.L J 879=1934 A 890 A 
finding of custom cannot be challenged in 
second appeal on the ground that the evi- 
dence is insufficient. 35 I C 630; 102 1 C 596 
=1927 A 605 : 100 I C 605=1927 A. 471 ; 99 
IG 292=1927 A. 201, 4 0 W.N. 1229 ; 7LR 
■94(Rev)=91 IC 942=130 LJ 121=1926 
0 143 ButJ£e94IC 987=1926 0 460,1926 
A 153, 59 M.L J 289=53 M 597=571 A 264 
(P.C ) The question whether a custom is 
reasonable or not is a question of law and 
not of fact 29 1 C 312=19 CW.N. 1188 
When there is legally insufficient evidence to 
prove a custom, a finding of the existence of 
custom may be questioned in second appeal, 
but when the insufficiency depends on the 
weighing of the evidence, it cannot be con- 
tested in second appeal. 9IC 839 (29 M 
24 , 28 A 98, Ref J , 70 f C 858=1923 L 53 , 
3L 344 See also 921 C 126=1926 0.211, 
116 I C 799 A decision as to the existence 
of a custom is a question of fact (134 I C 
475), but an appellant in second appeal is 
entitled to show that the evidence, even if 
true, does not establish the custom 14 I C. 
12, 134 I C 21=1931 A 499, S3 A 308 See 
also 13 L 31 , 1931 A 583 ^ Question of law 
—Question of custom— No evidence one 
way or the other— Question to be decided on 
authorities Question involved one of law. 
IILLJ 110=110 IC 380=1929 L. 426 
Whereawakfis established by user is a 
-question of fart 100 1 C. 626=1927 A 377, 
12 L 540 Finding regarding custom upset 
in second appeal for misdirection 132 I.C 
804=1931 A. 547 

Damages —When the amount of damages 
IS fixed arbitrarily, it cannot be taken as an 
amount arrived at on a finding which is bind- 
ing on the High Court 1923 A 199; 28 N 
L R 320 The amount of damages is a 
question of fact 9 I C. 984 (34 A 333, 3 C. 
L J 1 10, Ref ) , 140 1 C 68 (2)=1932 IS. 118 
Normally the question of damages is not 
considered m a second appeal, but the High 
Court may review the matter so that substan- 
tial justice as between the parties may he 
done 1934 A. 392 

Dedicahon.— The question whether certain 
property is wakf property is a question of 
law, at any rate a mixed question of law and 
fact 17 I.C 303=16 0 C 76, 12 L.L J.320. 
138 1 C 215(1) Whether a dedication is 
real or nominal is a question of fact 131 1 
€. 283=1931 L. 170. 

Defamation —The question whether a 


wilting IS defamatory of the plaintiff the 
questions of fair comment, justifiication, 
bona fides and the quantum of damages 
awardable to the plamtiff in an action for 
libel, are all questions of fact on winch the 
High Court in second appeal, is bound by the 
findings of the appellate Court. 32 M L.J. 
392 Finding of fact based only on the local 
investigation is not sustainable 1923 L 208 

(1) . Even if the judgment of the Appellate 
Court was meagre and not in conformity’ 
with the rule, unless a substantial error 
affecting the merits of the case is shown. 
High Court will not inteifere. 31 M L.J. 870. 
Where a judgment is of a most unsatisfac- 
tory and perfunctoiy character, the finding 
of fact contained in it can be challenged in 
second appeal 70 I C 853=1922 P. 583 ; 51 
I.C 385 , 2 Pat L W 12. Defective procedure 
and error of law 85 I C. 958=22 L.W. 352 

Discrfhon.— Wheie two Courts fully ac- 
quainted With the case exercise a discretion, 
the High Court will not interfere with the 
exercise of such discretion 54 1 C. 731 , 13 
I C 943=9 A L J 15 , 11 I C. 736=15 CW N. 
1083 ; 66 I C. 147=1922 L 353 , 131 1 C. 461 

(2) =1931 M. 632 See also 1933 L. 867. 
(Refusal to allow amendment of pleading. 
14o I C 683=34 P L R 736=1933 L. 829. 
(Rejection of document tendered at late 
stage), 1933 L 1014 (Admission of addi- 
tional evidence). If Courts discretion to 
extend the limitation for an appeal under 
S. 5, Limitation Act, has not been exercised 
in a legal manner the High Court is entitled 
to reverse the decision arrived at 52 1 C. 
225=4 Pat L R 381 ; 123 I C 83, 122 1 C 575; 
1930 ALJ 1256 144 I.C. 133=1933 A.L J. 
561=1933 A 294, 1936 L 742 But ffe 130 
IC 840 (2)=1931A 28 Where discretion 
IS exercised arbitrarily on a question of 
costs a second appeal will he 100 I.C. 598. 
Wrong discretion by lower Court under 0. 
13, R. 1 can be interfered with m second 
appeal 110 I.C 821=1928 P. 537. Discretion 
under S 90 of Evidence Act See 93 I C. 
13=1926 q 362; 134 I C. 296 Where a 
discretion is given to adopt cue of two 
methods to enforce the attendance of a 
witness in 0 16, R. 10, High Court will not 
interfere with its exercise 101 I C 257 (2) 
=1927 L 424. The issue of commission is a 
matter in the discretion of the Court, and if 
the discretion is wrongly exercised, the 
question cannot be agitated for the first time 
in second appeal. 1933 P _ 542 Improper 
exercise of discretion in utilising 0 41, R, 33 
will not he interfered with in second appeal. 
130 I C 774=1931 L. 370 Nor where the 
lower appellate Court examines of its own 
motion under 0 41, R. 27, C P Code, a 
witness who, in its opinion, should have been 
examined by one of the parties. 38PL.R. 
449 

Document.— Rejection of document not 
produced at first hearing, not interfered 
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(2) Au apocol may lie andcr this section from an appellate decree passed 
ex pane. 


Notes. 

With iti Si.coud appeal. 9lJ I C 602, 1926 C 
106. 

Dowi'R— A finding as to the amount oi 
dower is a mixed question of fact and law 

a9TC 672 , ^ - 

E<i.sLMCNr —Failure to draw inference^ 
easement n question of law I C 81— 

1925 N. 270, 7NLJ 232=85 IC 84=1925 

N. 168- Question of additional burden on 
the servient heritage by particulai iisei is 
one of fact for a decision of which a remand 
IS essential 61 M L J 58 , „ , 

Landlord and Tlnant —A finding as to 
the atatus of a tenant is a finding of fact and 
should not be interfered with in second 
aooeal except on the ground of some clear 
erioi of law 46 I C JSl a/ro 10 I C 
513=21 CW.N 809, SMC 757=1925 C 
1238, 1925 P.291, 85 I.C 636=1925 C 761 . 

1926 C 264 (llecognilion of tenancy), 41 C 
L J 135=29 C VV N. 500=86 T C. 316=1925 
C 632 1926 C 350 (question of uniform pay- 
ment of rent) See also 6 P. 698=134 T C 
296 The question whether a tenancy is one 
at will or of permanent natuie on certain 
given facts is mixed question of law and 
fact 44 C. 119 ; 31 Com L K 1279. Sec aUo 
35 C W.N 1047. But see 92 I C 899 (2)=192G 
CS92; 137 I.C 658=1932 C 398=54 C LJ 
353. The nature of a tenancy is a question of 
law when it turns on the construction of some 
wiittcn instrument 201 C 363=17 CWN 
1073 The question whether a legal right, 
such as the right of tenant in the land, has 
determined is a question of law IS I C 857 
Question of law —Division of tenancy under 
S. 88, B T Act 39CL J. 289 Which of 
the heirs represent the tenancy is a question 
of fact. 91 IC 748=1926 C Sl7 As to 
plea of want of notice to quit. 145 1 C 992= 
34PL.R 884=19331.377 

Feadd.— A finding that an allcgaOonof 
fraud was unproved is a finding of fact and 
is not open to challenge in second appeal 
35 P.L R 578=1934 L 662. 

Forfeiture of Tenancy — A finding on the 
question whether ihcie was forfeituicof 
tenancy by denial of title of landlord is a 
finding of fact and cannot be interfered with 
in second appeal 145 I C 992=34 P L R 
884=1933 L. 377 The lower appellate Court 
in coming to finding that there was no for- 
feiture of the tenancy failed to take into 
consideration the effect of a statement made 
by the tenant. Held, that the finding was 
open to challenge, in second appeal [1923 P 
C. 187, Dist ; (34 A. 579 (P C), Ref 1 149 I. 
C 517=1934 A. 103 

Grant, Nature of —The finding that it 
was not proved that the lawa ;ffina— that is 
to say, the pension moneys paid by Govern- 
ment— were included in the watan or heredi- 
tary endowment, and that therefore the 
plaintiffs could not claim a share in them as 
such, IS a finding of fact 60 I. A 231=29 N 
L.R 210=1933 P.C 171=65 If.L J. 1S4 (P.C )• 


Joint pamh-v - A finding that there has or 
has not been a disruption of a joint Hindu 
family is not a finding of fact and can be 
questioned in second appeal It is an mfei- 
euce of the legal effect of the fads found. 
144 I.C 919 The question wlietlier the 
thicc brothers were joint or separate, would 
ordinarily be a question pf fact but if m 
coming to a finding certain documents re- 
lied upon by the defendants as evidence of 
partition are illegally excluded from evid- 
ence on the giound that they aic not 
atliniSEible the findiiiu can be challenged in 
second appeal 1934 P 48=146 J C 937 
Lf(.al NrcFs^riY.— The finding as to the 
existence of necessity is a finding of fact and 
cannot be impugned in second appeal, 1923 
L 669 , 70 I C 815 I’.iit s ee 1 00 I C. 943 ; 96 
IC 1006=1926N.486, 132 f.C 271=1931 0. 
144 (2). 

Li-fiiTiMAtii -Question of legitimacy can- 
not be gone into in second appeal, it being a 
question of fact 2LLI SOS 
Loan or ntuosn —The question whether 
certain money was received as a deposit or 
by way of loan is one of fact and the find- 
ing on that matter cannot be cliallenged m 
second appeal 152 T C 319=17 N LJ, 68= 
1934 N 21V. 

MisjoiNPti! —A finding of fart on a ques- 
tion of misjoindei anivecl at oa evidence 
cannot be distnibed in suiond appeal 33 1, 

C. 118=(1910) IMWN 9 Objection as to 
misjoinder cannot be taken for first time in 
second appeal 1928 M. 635 
NegligI'NCI of GuArDiAN— The finding of 
the lower Appellate Court that the guaidian 
has not been guilty of negligence is a finding 
of fact which cannot he challenged in 'ccond 
apical. 142 1 C 029=34 P L R. 110=1933 L. 

Non-ioindir— A n objection as to non- 
joinder of paities cannot be taken for the 
first time in second appeal. 44 J1 344=40 
M L J 282 Notice to quit, validity of notice 
to quit is ore of law 29 C W N. 020=87 I.C. 
708. The question of negligence is very 
largely a question of fact, 71 I C 346=1922 
C. 317 Noxi-joinder of party in appeal— 
First CourAs decree becomes final as regards 
that party. Joinder of that party in second 
appeal is not permissible 14 KD 430,32 
Bom L.R. 1252. 

Papdan.a.siun Lady -A finding that a lady 
IS not a pardanashiii lady is a finding of ^ 
fact and cannot he challenged m second' 
appeal 144 1 .C 720=34 P L.R. 304=1933 L. 
451 

Public kiciii of Way — SVc ISl LC. 263= 
1934 A 941 , 39 C.W N 303 
TF.CHNICAL OnjiiriioN—.Vcc 145 I C 992— 
34 PL.R. 884=1933 L. 377, 144 J C, 573= 
1933 M 353 

Remission,— When a Judge ni second ap- 
peal interferes with the concurrent findings 
of fact of the Court below, he exceeds his 
jurisdiction under S. 100, C* P- Code, and. 
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Second appeal on no other 101. [S. 585.] No second sppesl sh&ll lie except 
grounds. on the grounds mentioned in section ILO. 

102. [S. 586 ] No second appeal shall he in any suit of the nature cogniz- 


Notes. 

his decision is liable to be sec aside in 
Letters Patent Appeal 38 CWN 763= 

1934 C 707. 

Sec. 102 Scope of Section.— The provi- 
sions of S 42 are controlled bj those of this 
section when a Court of Small Causes trans- 
fers a decice for execution to another Court 

25 C 872. also 143 l.C. 493=34 P L R. 
583=1933 L 363 ; 155 l.C. 888=1933 M 636, 

26 A 358 (360) , 50 I C 629, 32 B 356 , 2B. 
248 . 46 A 73 , 1924 A. 263, 103 I 0 344 The 
words “of a nature cognizable" seem to have 
refeience to the subject-matter of the suit as 
distinguished from the amount ot the claim. 

23 M S47 (K B.) ovetruhnij 22 U 229. 
The mere fact that a question of title is 
raised does not pievent the suit from being 
one of a small cause natuie 6 C W N 687, 

24 C 557 , 36 I C 202=4 L. W 245 , 116 1 C. 
114=30 L W. 365=1929 M 389, 134 1 C 251 
=1931 AL.J.567, 1935 0^ N 503=155 l.C. 
240=1935 0. 413. S 102 of the Code con- 
templates a suit of the nature cognizable by 
Courts oi Small Causes irrespective of what 
defence is put up in the case ISS l.C. 240= 

1935 0 W.N 503=1935 0 413. The value of 
the subject-matter of the suit must be deter- 
mined by reference to the value put by the 
plaintiff not only for fiscal purpose but also 
for purposes of juiisdiction 27A 202 , 32 
l.C. 998, 13 IC 493, 12 NLK 47 The 
section assumes the original character of the 
suit rather the character it may assume by 
reason of the findings of the lower Courts. 6 
BomLR 781, 50 1 C 629, 32 B 356. 2 B. 
248, (1911) 2M WN 587=13 1 C 174=22 
ML.J. 47. The suit as onginally brought 
must be looked to 13 1 C 493 But ieeS^J 
C. 909, 41 B 367=38 I C 881 A suit of a 
natuie cognizable by a Small Cause Court 
does not cease to be so because the Court in 
which It was instituted as a small cause suit 
returned the plaint to be filed on the regular 
side IS M 98 See also 24 C. 557, 65 l.C 7 
(20 A 480, 12 A L J 1032, Foil ) Or because 
the suit is tried as an original suit by a Judge 
who has no small cause poweis ISO I C 607 
=37 Bom L R 355=1935 B 254 (2). Plaint 
returned by Small Cause Court under S. 23 
—In suit for money due for use and occupa- 
tion on the ground of permissive possession 
—No second appeal lies 1929 M 781 (1) , 57 
I C 557=23 0 C 117; 107 I C 193 (2) (small 
cause suit tried as regulai suit). See also 12 
I C. 957=10 M L.T 500, 134 I C 251=1931 
A L.J. 967, Section is not restricted to cases 
where the Court trying the suit on the origi- 
nal side was also empowered to try the suit 
on the Small Cause Court side. The test in 
deciding whether a second appeal lies or not 
IS to be found in the suit and not in the 
powers of the Court which tried the smt. 129 
I C 174=7 O.W N. 1112=1931 0 49 A suit 
for the recovery of rent other than house 
rent is a suit of the nature cognizable in 

1-62 


Courts of Small Causes 4 M 419 (F B ) ; 56' 
IC 845; 1922 P 154, 1922 P 184, 1928 C 
709 A sun for rent including gulh-paiti and 
local cess is a '^uit of small cause natuie 37 
BomLR 355=150 l.C 607=1935 JJ 254 As 
to suits for Kilt, not being cogiiuable by 
Small Cause Court see aho 34 L j 1(14= 
41 M 374 (F.B ) {Thiiiuh' Z'miiui pavable to 
fliM <wj£/az) ; 14 L \V 349=42 ilL.J I'lo (.suit 
for airears ot kattiibiuU is uf small v..a.--c 
nature); 119 I C 386=1929 M 525 (suit for 
rent or for damages foi use and occupation) , 
17 I C 704=23 MLJ.517 {-mt fur rent, 
where there is only an incidental prayer foi 
declaration), A suit to recuvtr the rent of 
agricultural land is not a suit of the nature 
cognizable by Courts of Small Causes (3 R. 
3%,ovenH}ed) 13 R 633=1935 K 380 tF. 
B) Slut foi lent— Altcinative claim for 
money below Rs SCO- I ater claim cogniz- 
able by Small Cause Court— Second appeal 
m rent smt bai red by S. 153, Bengal Tenancy 
Act— Joinder of two claims for purposes of 
second appeal— Permissibility. 40 CWN, 
698 No second appeal lies iioni a decision 
an a suit for mesne profits when the value of 
the smt IS less than Ks 500 24 M 118 But 
seeconua 158 1C 1119=18 NLJ 70 A 
claim for piofits by a person who has obtain- 
ed a decree for specific performance oE an 
agreement of sale of land, against the defen 
dant in possession is a suit foi mesne profits 
and not for damages. 158 T C. 1119=18 N L. 
J 76 A mala Jtde prayer for injunction does 
not alter the nature ot a small cause suit for 
money 1930 A LJ 1043 What must be 
looked at is not the shape in wliuh the case 
comes up to High Court, but the shape m 
which the suit w'as onginally instituted in the 
Court of first instance 11 A 13 See also 
35 M.L J 377 Where a suit cognizable by a 
Small Cause Court has been tried against the 
revisions of S 16 as an ordinary suit by a 
udge who IS not invested with Small Cause 
Court's powers, the parties to the suit having 
raised no objection to the trial, it should not 
be considered as a small cause suit, and 
appeal would lie from the decision. 30 N L. 
R. 252=149 IC. 886=1934 N. 121 The 
section does not apply to appeals from 
orders. An order on appeal from a decree 
in an original suit of the nature cognizable in 
a Court of Small Causes, remanding the suit 
for re-tria], is appealable. 3 A 18 (F B ) 
When the original smt is of the nature cog- 
nizable in Courts of Small Causes and the 
subject does not exceed Rs.SOOin value, no 
second appeal will lie in respect of an order 
made in execution proceedings relating there- 
to 12 A. 579; 18 A 481 (FB ) , 12 M 116. 
See also 46 A 73 , 3 L. 141 . 37 M.L J. 303 ; 
29 I C 740=11 N.LR.99 (section applies no 
less to orders in execution than to the decree 
itself) See also on this point, 46 1 C 82; 18 
l.C 245 . 43 IC 15=1917 P 80; 34 C L.J. 
477, No second appeal lies against the deci- 
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[S. 103 


. able by Courts of Small Causes, when the amount nr 
subject-matter of the original suit does 
not exceed five hundred rupees. 


103. 


In any second appeal, the High Court may, if the evidence on the 


Notes. 

ston ol an Honorary Munsif in a suit of a 
nature cognizable by a Court of Small 
Causes. 155 I C 95=1935 A.LJ 426=1935 
A 574 

The Following are Suns Cognizable By 
Sm^vll Cause Court —A suit for compensa- 
tion for money realised by the defendants 
from the actual occupants of land, who are 
stated to be plaintiff's tenants 24 C 557, 
suits for recovery of money under Ss 69 and 
70 of the Contract Act 15 C 652 Sec also 
40 1.C 578=15 A.L J 534, 34 I C 697=23 C 
L J 557 (Suit tor rent or damages See also 
33 1.C 346=22 C.L J 564) Suit to recover 
kaiian or tax for homestead I P L W. 541 
=39 I.C 949. Suit against Government, foi 
less than R'> 500 ior repairs made 37 M. 533 
=23 ML.J 732 Suit against District Board 
Piesident for damages. 46 M 808=45 M L 
J. 25. Suit for damages for wrongfully 
cutting and carrying off trees. 36 I.C 202= 
4LW 245, 130 1 C. 481=1930 A.LJ 1247. 
(But not so where there is allegation of 
criminal act or intent, 1936 N.276). Suit for 
damages for removal of trees 27CWN 
469=1923 C ,568. See also 155 1 C 888=1933 
M. 636 Suit for refund of money paid 
under S. 73 as latcable distribution 45 A 
359, But see also 13 I C 907=15 Cl J 49. 
Suit for money forcibly taken 57 t C SOi 
Foi profits of plaintiffs wrongfully appro- 
priated. 31 I.C 797, Suit for declaration of 
title to moveables. 21 1 C. 638, HALT 
599. Suit for money due 17 1 (3 522 Suit 
to recover deficiency from defaulting pur- 
chaser^ 45 B 223 Suit for recovery of com- 
pensation for want of title to lands sold 100 
■I.C 327=1927 R. 90. Suit for share of 
profits of an office received by co sharei. 37 
B, 700 See also 132 I C 201 (1)=1931 A, 551. 
Suit for price of fish taken from a tank. 68 
■I.C 626=1923 C 321 Suit for grazing fee. 
59 1 C 595=32 C.L.J 83 Suit for recovery 
of price of coal 59 I.C 188 Suit for re- 
covery of money advanced in partnership 
business with profits 51 1 C 435 (Unneces- 
sary prayer for declaration does not alter the 
nature of suit. 41 1 C. 627 ) Suit for dama- 
ges for infringement of monopoly 69 I C 
431=1923 L 244. Suit on agreement to share 
proceeds of tenancy 67 I C. 841, Suit for 
interest on mortgage money. 66 I C 285 
“Choutayi” dues are not cess within Art 13 
of Sch II 52 M L.J 706. So aho swafan- 
irams are not cess 53 M L J. 727 A suit 
for recovery of money value of hhaoh pro- 
duce of some malma trees standing on a plot 
of land, is not a suit for rent but is a suit for 
money, and not outside the jurisdiction of 
the Court of Small Causes. 160 I.C. 186=17 
Pat L.T, 88=19.56 P 102. 

The following are not Suits Cognizable 
iBY Small Cause Court. — A suit under 0 21, 
R. 93 is not of a nature cognizable by a Small 


Cause Court. 11 M. 269. but a suit for the 
profits of land wrongfully received by de- 
fendant is 25 B 625, and a smt for rent 
containing a prayer for the enforcement of a 
charge is not small cause one. 26 M. 308- 
also a suit to recover defendant’s share in 
the land revenue paid 26 B. 437 Suit for 
recovery of presents made on promise of 
marriage is not Small Cause suit 14 Lc 
837=5 Bur L.T 57. ior haq chaharum 
63 I C. 292=19 A LJ. 719 Suit for contn- 
bution. 32 1 C 200=23 C L J. 125 Suit for 
damages in respect of water flow. 21 I.C. 
393 Suit for water-cess, defendant denying 
liability and pleading giant 40 L W. 62St 
1934 M. 683=67 Af.LJ 558 Suit for deda- 
ration of title to immoveable property (hut). 
9 1 C. 1. Suit for recovery of excess amount 
paid to decree-holder under fraud and cheat- 
ing. 1928 C 776 Or for money criminally 
misappiopnaled 1928 L 887. Suit for 
arrears of maintenance. 1931 B. 286=^3 
Bom L.R 510 Suit for damages for wrong- 
ful attachment and negligence. 1936 N. 257. 

Powers OF High Court.— As a rule, the 
Court IS not in favour of enterlainirig revi- 
sions from oideis of the lower appellate 
Courts in cases which are covered by S 102, 
C P Code. These orders, are intended by the 
legislature to be final 165 I C 137=19361. 
293 Findings called for by High Court tot 
returned— Power of High Court to find on 
the evidence. 43 M 567=38 ML] 476=47 
I A 76 (P C.) (On appeal from 24 M.LJ 
571) Also 99 I.C 189=1927 C. 1 , SI B. 258; 
8PLT. 74=102 I C 301=1927 P 167, 1930 
M. 489 When the lower Court has not 
framed the appropiiate issue, the second 
appellate Court may rai‘e and decide it 
itself if there is sufficient evidence on record 
for deciding it 47 C 107 (P.C ) When the 
lower Court has not given any finding on a 
question of fact the High Com t can, under 
S 103, arrive at a finding on the evidence on 
record 28 1 C 673=1 L W 249; 8 R. 425. 
See also 47 I C 950 ; 3 P L T 303 Or may 
remit the case to the lower Court for a find- 
ing on that issue with liberty to the parties 
to adduce additional evidence 49 I. A. 286= 
45 M. 586=43 M.L J. 640 (P C ) Whei e the 
judgment of a Court of appeal is reversed on 
a question of custom oi usage on a prelimi- 
nary point, the High Court should not take 
on itself to examine the evidence as to u.sage 
but should remand the case for disposal on 
the merits by the lower appellate Court 40 
M 1108=32 ML J 237. Failure of the lower 
appellate Court to consider matters alleged 
by decree-holder about judgment-debtor— 
Procedure to be followed 118 1 C 312 (2). 

Sec. 103— Where the lower Court has 
decided a question of title, which is one of 
fact on inadmissible evidence and other 
evidence, the High Court can remand the 
case to the lower appellate Court directing it 
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■D fu 1 , r recoid is sufficient, determine any issue of fact neces- 

<JeSine^ssue?offa?L for the disposal of the appeal i[ which has not 

been determined by the Lower Appellate Court, or 
■which has been wrongly determined by such Court by reason ot any irregularity, 
omission, error or defect, such as is referred to m sub-section (l)of section 100], 
Appcah from Orders. 

104, [S 588, para. 2.] (1) An appeal shall he from the following orders, 
^ . and save as otherwise expressly provided in the body 

of this Code or by any law for the time being in 
^ ' force, from no other orders 

(a) an order superseding an arbitiation where the awaid has not been 
completed within the period allowed by the Court ; 

(b) an order on an award stated in the form of a special case , 

(c) an order modifying or correcting an award; 


Leg. Ref. 

^ Substituted by Act V 1 of 1926 

Notes. 

to record a fresh finding after eliminating 
the inadmissible evidence and confining it- 
self to the other evidence in the case ; or it 
may proceed under S 103, C P. Code, and 
arrive at its own finding on a perusal of the 
relevant and admissible evidence 1936 L 788 

N B —This section supersedes the rulings 
in 9 A 147 (FB.) and 9 A. 26 (30). 

Sec 104 Scope and Applicability of 
Section —Where a Court is seized with a 
matter under a particular rule and an order 
thereunder is appealable, then the order 
actually made by the Court m that matter 
is also appealable 4S B 99=22 Bom.L R 
1126 See also 3 L L J. 463. A non-appeal- 
able order does not become an appealable 
decree because the order is drawn 
up in the form of a decree Hence 
where an order of remand merely sets 
aside the decree of the trial Couit and 
does not itself decide any of the points raised 
for determination and does not determine 
the rights of the parties with regard to any 
of the matters in controversy m the suit, it 
cannot amount to a decree and must be treat- 
ed as a non-appealable order. 151 1 C 947= 
1934 P 13 It was not intended by S 104 (2), 
Civil Procedure Code, to override the ex- 
press provision ot the Letters Patent or to 
take away by implication a right of appeal 
conferred thereunder 3L 188; (14 A 226; 
39 A 191; 9 C 482; 11 A 375 , 26 C 361; 25 
M 555, Ref ) See also 56 M. 915=145 I C 
449=65 M L J 222 (F B.). Where on appeal 
from an order returning a plaint to be pre- 
sented to the propel Court an order was 
passed remanding the case to the trial Court, 
no further appeal is competent from that 
order ; nor does a revision lie therefrom 125 
I C. 581 See also 1930 L 418=121 LC 300. 
No second appeal lies from the order con- 
firming the auction sale. Non-adherenre to 
the compromise by which the judgraent- 
■debtor withdrew his objection to the sale, 
cannot affect the competenev of the second 
appeal. 151 1.C.314 {1)=1934L.326 (1). Ex- 
ecution sale before new Code. Application 
to set aside after new Code— Right of appeal 
—No vested right in procedure. 16 1.C 436; 
122 LC 161=1929 M 903 Ordei refusing 


leave to bid at an execution is only a minis- 
terial order and not appealable. 1^ 
IC. 161=1929 M. 903. Order granting 
amendment- Not appealable unless it can 
be considered as a question of leview 33 
C.WN. 958=1929 C. 676. An order remov 
mg a review is appealable at the instance of 
the parties to the litigation but the Receiver 
himself has no right ot appeal. 36 C.WN 
903 See also 39 C W N 384. Appointment 
of Receiver in mortgage suit— Subsequent 
insolvency of mortgagor— Application by 
Official Receiver for removal of Receiver in 
suit and for possession— Order rejecting— 
Appeal 39 CWN 384. Order dismis- 
sing application to restoie application for 
SQttmg dLSide ex parte decree dismissed for 
default-Appeal ability 41 LW. 811=1935 
M. 609 As to appeal against order passed 
under 0.21, R.90 CPC 163 1 C 765 

Letters Paient Appeal -The Civil Proce 
dure Code does not control the provisions of 
the Letters Patent. The judgment of a single 
Judge of the High Court in an appeal under 
0. 43. R. 1 (j) of C P. Code is appealable 
under Cl IS of the Letters Patent {22 M 68 
and 13 M L J 497, Foil ) 56 M 915=145 I C 
449=1933 M 570=65 M.L.J 222 (F B ) S'cf 
also 3 L. 188 Calcutta High Court- 
Original Side Rules— Reference by Registrar 
under R 50 of Ch 26— Opinion of Judge on 
—Appeal— Letters Patent (Cal.), Cl. IS. 40 
CWN. 1264. 

Cl (a) .—An order in effect lef using to file 
an award under Sch. II, para 15 (1) (c), C 
P Code, is not ap^alable as it is not one 
superseding the arbitration proceedings. 154 
I C. 332=3 1 Bom.L.R 1222=1935 B. 78 

Cls. (a) and (c).— No appeal lies against 
an order rejecting objections made to an 
award and passing a decree on the award 
Such an appeal cannot be said to be an appeal 
from a decree nor can it be said to be an 
appeal under Cl. (fl), S. 104, which only re 
fers to orders superseded and not to orders 
refusing to supersede.^ Nor can the order be 
said to be one modifying or correcting the 
award under Cl. (c) of S. 104 For it is an 
order refusing to do so. 163 I C. 590=1936 
R.240 

Cl (c).- Appeal from a decree based on a 
modified award preferred under a mistake 
may be converted into an appeal from the 
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[S. 104 


(d) an OTdcr oi refusing to file an agreement to refer to arbitration- 
(e j aa Maying or refusing to stay a suit where there is an agree- 

ment to refer lo aibitration; 

(T) an order filing oi refusing to file an award m an arbitration without 
the inlervontion ot the Couit; 

an order under section 35- A] ; 

(g) an oider under section 95; 

(/i ) an order under any of the provisions of this Code imposing a fine 
or directing the ariest or detention in the civil prison of any pei son except 
where such arrest or detention is in execution of a decree ; 


Leg, Itef. 

Ci iff) inserted by Act IX of 1922 

Notes, 

Older modifying the award 138 I C 848= 
36 CW N 1069=1932 C 713 Under S 104 
(c), there is a light o*" apiieil fioin an order 
modifying an awaid and if the appeal is ex- 
pres-sly from the orclci modifying the award, 
no second appeal is admisbihle. But if the 
appeal IS in form not from t'le order modi- 
fying the award but Irom the decree which 
IS passed on that oulci, the foim of the 
appeal mav justify the admission of a second 
appejl 153 iC 704=1935 Tat 109 
Cl (d) —Older of refusal of leave to file 
an agreement on the ground of jniisdiction 
IS appealal le 132 I C 218=1931 L.073 
Cl. (e).— Thete is no light of appeal 
against an order in proceedings under b. 19, 
Arbitration Act, which is an Act, con 
plele within itself, and is not affected by the 
rules as to appeal laid down m the CP Code 
with reference to the second schedule 
Clause (e) of S 104 relates to an older under 
para 18 of the second schedule to the Code 
132 1 C 850 (8521=1931 L 644 
Cls (ej and (f) Award and Apbiikahon 
— S t04 (1) (/) applies to arbitrations under 
the Code S Bur L.T 155=17 I C 902 See 
also 1 R 265=1923 R 199 :22 1 C 690. 73 I C 
820; 125 PR. 1912, 1321 C 850 (852)=1931 
L. 644 Neither clause (d) nor if) sanctions 
an appeal against an order of a Court m 
arbitration proree.l ngs 117 P R 1916=34 
I.C 192 See aho 39 I C 508=62 P.R. 1917. 
An appeal from a decree passed in the words 
of an award, in >,o far as the decree relates 
to the modifications and corrections 
made m the award, cleaily lies under 
S 104 ic) But the appeal must be limited to 
the modifications and corrections only and 
no othei giounds can be urged in the appeal. 
1930 L. 26=124 f C 339=31 P L R 668 See 
also 138 1 C 848=36 C W N 1069=1932 C 
713; IS I C 519=17 CWN 617 An order 
filing an agreement to refer to arbitration 
made by certain parties to the suit is 
appealable under the new Code as under the 
old Code 36 M 353=21 M L J 990 Appeal 
from Older rejecting application for refer- 
ence to arbitration. 27 1 C 721 See aho 132 
I C. 218=1931 L. 673 (An order refusing 
leave to file an agreement to refer to arbi- 
tration on the preliminary question of juris- 
diction IS appealable.) See also 45 C. 502iThe 
decision of a Court on an application to file 
a private award, part of it being on a 
matter outside the scope of the arbitration. 


IS an "order" and it is open to first appeal 
and not to a .second appeal. 66 P R 191 s—u 
I C 80 See also 47 I (: 171 ; 60 1 C 590. An 
order refusing to file an award made under 
the Arbitration Act, is appealable 43 A. 348- 
17 I 0.171=154 r.W R. 1918 : 00 I C 590 • see 
fl/w 1930 L 418=1 U. 1930 L. 204=121 I.C 
300 Application tn make a private award a 
lule of Court— Order returning the applica- 
tion for presentation to proper Court- 
Order IS one letusing to file award and 
IS appealable See also 132 I C. 218=19311 
673 , 7 L.B R. 277=25 I.C 7=8 Bur L T. 44 
(Order of Appellate Court setting aside 
order of tlie lower Court refusing to file 
award made without intervention of Court 
— No appeal) Order refusing to set aside 
IS not appealable 46 1 C 687=45 C 502. An 
order refusing to set aside an m parte decree 
passed in accordance with an award is 
appealable. 38 A. 297 See also 29L.W. 


Cl (f) — S 104 (/) of tlic Code empowers 
the appellate Court not only logo into the 
question of the e.vistence of the reference 
and of the award, but also to go into ques- 
tions such as au- indicated bypaia 14 or 
para. 15 and this interpretation does not lead 
to any inconsistency 155 f C. 1022=1935 
Pesh 69 No second appeal lies against 
appellate Court dismissing appeal under S 
104 (/) against an order filing award given 
in a private arbitration 39P.LR117 

Cl (ff)— An Older refusing compensa- 
tory costs under S 35-A, C. P Code, is not 
appealable in view of the proviso to S 104 
(ff) 18NLJ 309 

Cl (g) — Supei'^edc.s the decisions in 28 
A. 81 and 24 M 62 An appeal lies undei 
S 104 (<j) from au order ref u, sing lelief 
under S 95 as well as from one granting 
such relief 49 1 C. 86=9 L.W 69 An 
appeal lies against an order aw-arding com- 
pensation for improper attachment. 11 1 C 
349=21 M L T 460 

Cl (h) —Does not apply to ordei as to 
penalties undei Stamp Act 5C. 311. Ap- 
peal lies from an ordei directing arrest and 
detention in civil prison of a person other- 
wise than on execution of a decree, 1932 A. 
524=1933 A L J, 221=136 I.C. 367 Whether 
the decision of a question of fraud before 
the execution and conduct of an execution 
sale brings the case within the scope of S 47, 
C P Code. 40IC.246=25CL.J 399 

Other cases where no second app^ 
LIES —No second appeal hes against an order 
of Small Cause (Tourt. 36 M.L.J. 435 (26 L 
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(1) any order made under rules from which an appeal is expressly 
allowed by rules ; 

i[ Provided that no appeal shall lie against any order specified in cl (#) 
save on the ground that no order, or an order for the payment of a less amount, 
ought to have been made ] 

(2) No appeal shall he from any order passed in appeal under this 
section. 

105, [5.691.] (1) Save as otherwise expressly provided, no appeal shall 
^ j he from an> order made by a Court m excicise of its 

ut eror ers. oiigmal or appellate jmisdiclion, but. where a decree 

is appealed from, any eiroi, defect or irregularity in any order, alTcctuig the 

Leg. Ref. parte decree. QIC 55=9 l\ L T 2G9 


^ The proviso his been inserted bj Act 
IX ol 1922 

Notes. 

C. 359, DiiS ) An oraei passed in e.\ecutton 
ot a decree under S. 9 of the Specific Relief 
Act IS not appealable Also an order pas-^ed 
in execution ot such a Uccrec directing the 
arrest of judgment- debtor 39 1 C. 379=18 P 
L.R 1917 Sec also 39 1 C. 375 No second 
^peal lies from an order ot the appel'ate 
Court against an order passed under 0 21, 
R. 72 (3). 2S I C 270=13 A L J 351, also 
39 A 191 No second appeal lies from a 
decision on appeal under the provisions of 0 
43, R 1, C P. Code 11 L L J 540=120 1 C. 
684=1930 L 208. 1930 A UJ 454=121 I C 
545=1930 A 122 No appeal lies from an 
order passed m appeal remanding tor trial 
on merits a case in whieh the plaint Lad been 
returned toi presentation 33 A 479 
There is no appeal from the order of an 
appellate Court restoring smt d'smissed foi 
want of process fee QIC 484. Oiders 
under 0 21, R '*0 setting aside or rei'using 
to set aside sale on appeal bj the High Court 
deal final Ij with the rights ot paitics and aie 
appealable to the Pnw Council 40 C o35= 
401 A 140 (PC),2PatLT 401=6 PatLJ 
319=107 1 C 448 For order under 0 21, R 
92, see 118 1 C 805 , 7 R 37 Order for les- 
titution pas-ed under inherent poweis of 
Court under S 151, C P Code, setting aside 
sale undei 0 21, R 90, C P Code No right 
of appeal 9 P 685=122 1 C 589=1930 P 
280 There is no second appeal against an 
appellate older confirming an older refusing 
to set aside a sale on the ground of fraud. 
14 1 C 53=17 C VV N 524 See also 15 1 C 
679= to C W N 1051 No second appeal lies 
from an appellate order disallowing an apph- 
canon unde. 0 21,R 89. 38 C. 339, 107 
l.C 488=1928 L 444, 45 CLJ 557 (No 
second appeal from order under 0 21, R 
■ 90) Order of District Court in appeal 
111 terms of compromise is final and is not 
appealable. 3 L 175 An order m ..ppeal 
setting aside the order of the lower Court 
leturning the plaint for presentation to the 
proper (iourt is not open to second appeal 
nor IS such order open to revision, though it 
md> be erroneous m law or m fact 43 
334 No appeal lies against an appellate 
order setting aside an order of the Court of 
first instance refusing to set aside an ei 


3lIlsct,LL^NI:ous. — Though a suixt> for 
failing to satisfy a decree is arrusU'd under 
S 104, cl (/i),>'et he is given a right to 
appeal under Ss 42, 47 and US of C F. Code. 
30 1 C o84=19 C W.N 1085. An appeal lies 
against an order lef using to take act, on 
under 0 39, R 2 (3). 39 M. 907=30 ALL J. 
523. An appellate Com t under this section 
has no po.ver to stay execution of decrees. 
102 1 C 11=1927 L 494 
Sec. 104 (2) Scope op,— S 104 of the 
Code refers to appeals to High Courts in 
British India and does net forbid appeals to 
His AEajesly in Council when thej comply 
with the conditions laid (loan in Ss 109 and 
110 of tho Code 148 1 C 1202=11 0 W N 
57=1934 0 291 An order recording a com- 
piomi^e 01 adjustment under 0 23, R 3, 
C P Code, is pot open to second appeal. The 
Code only jnovides for one appeal when the 
lactumoi lcS3ln.v of a compromise or ad- 
justment of d suit IS questioned. uOCL.J. 
173 

^ Sec. 105 Sooi'i 01 Si<ciioN— Though 
? 105 refers 0.1 ly to deciecs, ihc piovisions 
of that section also apply to appeals against 
orders as well 1956 \I 930 Fub-S (2j is 
new and supersedes the rulings in 12 A 510 
(FB), 18AI 421. 12C 45, 14D 232 See 
10 1 C 514=15 CWN 830, as to the mean- 
ing of word ‘decision’, see 901(3 180= 
1925 A 610 (F B ) “Affecting the decision 
of the case", means affecting the decision of 
the case on the merits" 131 1 C 518=1931 
A 329, 133 1 C. 129=1931 A L J. 377=1934 
A. 294 (F B ) dissenting from 1927 R 150 and 
following 1925 A CIO, 3 Lab L f 59=591 C 
676 But 12 A 200 ; 22 C 981 ; 9 C W N. 
584 at p 587 See 41 CLJ 156=1925 C. 
711, 47 A S5S, 27 ALJ 1103 An order 
refusing to record an adjustment is notan 
Older atleciing the decision of a case, but is 
merely an order ensunng that the merits of 
the case should be determined It is not 
therefore open for an appellant to challenge 
such order in appeal under S 105 when it 
has not been apppealed against. 31 N L.R 
(Supp ) 72=160 I,C 202=1936 N 8 The 
policyof the Legislature m enacting S 105 
was to give finalitj to orders of remand 72 
IC 588=1923 C 385,37 IC 844 , 891 C 
1009 , 22 L \V 460= 1924 M 1019 , 86 1 C 008 
=1925 x\L 916, 47 A. 853, 51 A 780=27 A L. 
J 448 There is no appeal from an order 
setting aside an e i decree. 51 B 495; 
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decision ot ino r,)ae, may be sei forth as a ground of objection in the menioran- 
dum of appc'oi. 

(2) Notwithstanding anything contained m sub-section (1), \srhei-e 
pa:t}' aggrieved by an order of remand made after the commencement of 
Code fiom which an appeal lies does not 
be precluded from disputing its correctness. 


commencement of this, 
therefrom, he shall thereafler 


Notes. muchof the piinciple contained m7 MTA 

but the ordei can be questioned in appeal 283; 10 M I A. 340; 10 M I A. 413 "Errnr 

from the subsequent decree 5 R. 80. But defect or irregularity" within the mfamnitnf 
see also S5 IC 468 (469;=192S 0. 27. Re- this section, mean eiror, defect or irreRu- 
mand order not conclusive on points not lanty m procedure or m law and not™ 
specially decided therein beyond possibility matters of fact. 35 I C 209=14 A L T ftin 
of revision. 23 ALJ. 656=1925 A 566 32CW.N 1020, 9 P, 102=1930 P ' 266--]2‘; 

Order in pending suit superseding award can I C 136 But see also 12 A. 200 25 A l>sf. 

be questioned in appeal from deci ee 10 0 W 31 N.L R 72=160 1 C 202=1936 N 8 TTniacJ 

N, 117=1933 0. 563 ^'eealsnSOC 21, 1929 the objection is taken in the memorandum of 

L 174. An order remitting an award for appeal it isnot open to the appellant at the 
reconsideration of the arbil rators is not open hearing of an appeal, to question the vali,in, 
to challenge in appeal 146 1 C 22=1933 L. of the order 1 5 A. 1 19. See also 20 A W- 

530 An order under S 151 can be challenged 18 A 19 (FB), 14 B, 232 and 22 A. 366. 

under S. 105 if it affected the decision of the Inierlocutcry Orders —The principle of 
case on the merits. Otherwise the appellate S. lOS is applicable not only to decrees and 
Courtis not bound to set it aside 147 1 C interlocutory oiders but also to ordenisn,! 
1013=35 PL R 266=1934 L 312 interlocutory oiders leading to Se fini 

Sec. 105 (2).— Only prevents a party from decree. 35 1 C 74=4 L W. 411. Order passed 
agitating in an appeal a question which he after decree on an application for amend- 
could have objected to in the appeal against mentis not an interlocutory order. 114 ir 
border 29 MI, J 772; 48 M 267=47 M.LJ. 41. Notwithstanding the dismissal of an 
^ appeal against an interlocutory ordei it is 


Tenancy Act no appeal lies from any order 
passed in appeal, an order of leniand passed 
in an appeal under that Act can be attacked 
in second appeal against the decree that is 
passed on remand 157 I C. 1119=1935 A L 
J. 517=1935 A SS3 Order setting aside 
abaiemenl of suit is not 6nal and can be 
attacked in appeal agamst final deciee 47 A. 
555 ; 52 C 472 Though no second appeal 
lies from an order of abatement, it may be 
questioned m a second appeal if it “affects 


open to a party to complain of any defect or 
irregularity in the older in an appeal from 
the final decree itself. 44 A 533 But see 
also 33 1 C 208. A plaintiff does not lose his 
right to raise a que.stion of the propriety of 
an intermediate order with which he has 
complied, for the right under S, 105, C. P. 
Code, isnot a qualified right. 1 L 54. Where 
the Court granted leave to the defendant to 
defend the suit under 0 37, C P Code, on 
certain conditions and subsequently passed a 


the decision of the c^e . 144 1 C 133=1933 decree on the defendant not complying with 
A L J.50I-.iy34 A 294. An order setting those conditions, it is open to the appellant 
aside an abatement in the course of trial and at the hearing of the appeal from the decree 


allowing substitution of the heirs of „ 
deceased party cannot be questioned m 
appeal from the decicc in the suit whether 
such an order is passed before or simultane- 
ously with the decree, such an order not 
being ore which affects the decision of the 
case with reference to its merits within the 
meaning of S 10.5 (52 C. 472, Foil) 14 L. 
361=141 1 C 337=34 PL.R. 221=1933 L. 
152. .9ce(j/ro 145 I.C 170=1933 C. 498 An 
order refusing to '-ct aside the abaiement of 
a suit IS one which “affects the deci.sion of 
the case" within the meaning of S 105, C P 


to canvass the validity oE the conditional 
order gi anting leave to defend 13 R 239= 
157 1 C 778=1935 R 245 
Remand Ordfk— Where remand was 
ordei ed on one of the two points, any one of 
which would have been sufficient to dispose 
of the case, the lemand order must be 
deemed to have confiimed the decision oit 
the other point 26 CW N. 739=74 1C 597 
—1922 P.C 51 (PC) Where a decree after 
remand is appealed against, the appellant 
cannot question flie coiiectreis of the 
remand order 03 I C 845, 641 C. 816 . 65 


Code, and can therefore be challenged in I C 745, 2 L 252, 1923 R. 29’, 10 I (f 514; 


appeal and second appeal from the decree 
39 C W N 1173. Plea not raised in appe'late 
Court— Appeal 35 1.C. 57 J The sub-sec- 
tion does not apply to appeals to the Pmy 
Council. 33 A 391 , 40 C 635 (P C ) See also 
144 1 C 916=35 BoraLP. 458=1933 B 2G0 
Though S 105 (2) does not apply to appeals 
to the Privy Council, the principle of S 105 
(I ) car be applied to such appeals. 145 I C. 
258=35 Bom.LF 415=1933 B. 251, The 
section does not restrict Art. 15 of the 


Letters Patent (25 M, 525) and embodies so o86. In an appeal agamst an ofder of remand, 


15 C WN.8’0 (32 C. 1023=12 C.WN 590. 
foil ;30A 479,dis8,32M 83,dist.). 1928 C 
325 ; 6 R. SOC. Remand order, whether can' 
be ignored 2 PatLJ 669. The Court 
remanding the case after deciding certain 
points can aftei wards refuse to reconsider 
those issues 20CWN 43 5'^<’ o/w 46 1 C. 
922 Under S 105 (2) a lower Court cannot 
treat an order of remand of the appellate 
Court as a nullity owing to the want of 
brisdiction in the latter to pass it. 47 I C 
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106. [S. 589.] Where an appeal from any order is allowed it shall lie to- 
What Court to hear Court to which an appeal would lie from the 
appeals. decree m the suit in which such order was made, or 

where such order is made, by a Court (not being a 
High Court) in the exercise of appellate jurisdiction, then to the High Court. 
Gejmd Provisions relating to Appeals. 

Pmier, of appellate [S 582 para. 1.] fl) Subject to such, 

Court conditions and limitations as may be prescribed, an 

appellate Court shall have power — 


Notes. 

no objection could te taken on the ground 
that the lower appellate Court had no jui's- 
diction to entertain the appeal which had 
abated and to order for substitution of 
names The proper stage for succh an 
objection IS when the decree itself is appeal- 
ed, from 164 IC 730=1936 ALj S38 
Where on appeal bj the plaintift the case is 
remanded on the ground that the burden of 
proof was on the defendants and not on the 
plaintiff, S. lOS (2) precludes the defendants 
fiom questioning the correctness of that 
decision in second appeal. 1923 N, 283. 
Right of appeal against a remand order is 
unaffected b> the disposal of the suit on 
remand before institution of the appeal 14 
l.C 673=8 N L R. 42. (12 A. SIO, 3 AL.J. 
40, Rel ) A Court hearing an appeal against 
an order of remand lias power not onl> to 
decide whether the order of remand is in 
accordance with law or not, but also whether 
the decision is correct or not and to dispose 
of the suit accordingly. 15 1 C. 181=15 0 C 
33: 16 A 252, 3 A 075,5 C 144; 20 M 152. 
The revel sal of the previous order has the 
effect of nullitjiiiQ the final ordei 37 M. 29 
=21 MLJ. 1063 

MisctLL^NCous— Under 0 43, R, 1(d), 
an appeal lies against an order refusing to 
set aside an ex parte decree but no appeal 
lies against an order setting aside such a 
decree 31 1 C 914=40 P R 1916 See also 
133 IC 129=1931 A.LJ 377=1931 A. 294 
(F B ) , 34 I C 713 ; 12 1 C 795=7 N L.R 162. 
Abatement— Order setting aside— Objection 
to, in an appeal from the decree if can be 
made 71 l.C 587=1923 L 230, 35 I C 209= 
14 A L.J 610 (25 A 280, foil ) See also 141 
r C. 337=1933 L. 152 ; 37 C W.N. 138 Order 
allowing substitution of heirs or setting 
aside order of abatement passed by trial 
Court cannot be questioned in an appeal 
from the decree 3/ C W N. 138 Decision 
as to legal representative- Appeal whether 
lies 5 L W, 266=39 1 (T 371 In an appeal 
against the decision passed on review, objec- 
tion may be taken that the review was im- 
proper!} granted. 1 A 363. See aho 131 1 C- 
518=1931 A 329 An appeal lies under this 
section from an order improperly adding a 
person as a plaintiff in a suit 7 C 148 

Sec 106— A Sub-Court should not he 
deemed to be subordinate to the District 
Court, as regards suits the subject-matter 
of which exceeds Rs. 5,000 3 MI.J. 97- 
Seealso ^7 C ^0. 

Sec. 107 Scope of Seciion.- T his section 


is intended to aflect onlj pioceedmga under 
the Code, and is not intended tu extend the 
operation of any portion of the Limitation 
-Act 12 C. 590 (593) (FB). b. 107, Cl. 1.2) 
invests the appellate Court with the same 
powers as are confeired on a Couit of origi- 
nal jurisdiction. It does not purport to give 
the order passed by the appellate Court the 
same effect as an order passed by the origi- 
nal Couit of a like natuie 59 C. 388=138 I 
C 643=1932 C 482. 0 7, R. 10 applies to 
appeals by virtue of S 107 74 I C. 93=1923^ 
N. 310=8 N L.J 63 An older rejecting a 
memo of appeal for deficient Court-fee is 
not a decree or final order and does not pre- 
clude the appellant from presenting a fresh 
memo on proper court-fee 59 C. 388=138 
l.C 643=1932 C. ^82 also 1932 il.W.N. 
104 (memo, of appeal should first be returned 
for correct stamping) S 107 doesnotcon- 
fer powers not conferred by 0 41 42 1.(3. 
972=7 L\V 10, 

Powers of -Apfellvte Couri— Illustr.}- 
TiVE C'VSES— An appellate Court is competent 
to examine any of the pai ties to ascertain the 
facts of the case, if ncLossary, foi the ends 
of justice. 42 A 48=52 1 C. 289 Discretion 
to admit add tional evidence should be exer- 
cised only in the interests of justice 28 Com 
L R 1391 (P C) As to the principle appli 
cable to reception of additional evidence by 
appellate Court, sec 132 I C 259=1931 0 298; 
1381 C 513=1932 0 227. An appellate Court 
has power to issue a commission for local 
investigation. In such a case, the Courtis 
not bound to record its reasons 135 1 C. 243 
=1932 A 270, to refer to arbitration with 
the consent of parties matters in dispute in 
an appeal. 3 M 78; 18 C 507, 12 C. 173. 
has power under Ss. 107 and 151 to add a 
new party in an appeal. 3 PL J. 409=46 1 C. 
398=1918 P 276, has power under Ss. 
107 and 152 to correct clerical or arithmetical 
mistake apparent on the face of the record. 
26 A L J. 1323=1928 A 458. Power of appel- 
late Court to allow withdrawal of suit— 
Proper procedure See. 39 CWN 586 
Amendment of plaint in second appeal— 
Power of Court. See 1935 R 88. Although 
an appeal directed against a dead man is not 
appeal, if the name of such dead man appears 
on the petition of appeal instead of his legal, 
representatives, through a bona fide error, the 
petition of appeal can be allowed to be amen- 
ded under the provi<!ions of 0. 1, R 10 read 
with Ss. 107 and 153. 123 IC 824=1930 A 
131 Non-joinder of absolutely necessary 
parties cannot be condoned in appeal. 87 1. 
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(a) io dr t-nnine a case finally; 

(t.-) lo i-jn.inu .T cisc; 

(t ) Irj.ae issues and refer them for trial; 

{d) iJ I'iVr additional evidence or to require such evidence to be taken. 

(d) buIijccL as atoresaid, the appellate Court shall have the same powers 
aim sluli pcrloim as ncaily as may be the same duties as arc confcired and 
imputed b> this Code on Couits of original jurisdiction in lespect of suits 
institLiLed therein. 

Procedure m appeals 108 [Ss. 587, 590.] The provisions of this Part 

from appellate decrees and relating to appeals from original decrees shall, so far 
Offers. as may be, apply to appeals— 

(a) from appellate decrees, and 

(b) fioin ordcis made undei this Code or under any special or local 
lavv in which a different procedure is not provided. 

Appeals to the King in Council. 

109 [S. 595 ] Subject to such rules as may, from time to lime, be 

Notes. the estate of a deceased plaintifl. 8 C^40; 

C 904=1925 0 (jOO L'o add necessary party 42 LC 451 rieasiaiscdbutnotprovcd— 
on appeal and tcm.ind the case. 18C.WN. Inconsistent pleas raised— Best avadable 
259=21 (C 928=20 MLJ 86 (PC.) evidence suppressed— Appellate Court can 
aftrmins 35 C 018 Wlieie parties are nans- reverse a finding S7 MLJ 56S (PC.) 
po^i^d in appeal, ru fiuestion n£ limitation Suit by 5 foi alternalitc i elicfs against C 

arises 52 M L J 33 Has an mheienl power and D— Suit decreed against D and dismissed 

10 reiiund even cases not coining wnhin 0. againstC— Appeal by D— No appeal or cross- 
41, R 23. 37 L J 536 ( 44 C 929 , 36 M 492, objections by /^-Application by B to add C 

Rel.) See also 43 i 938 , 33 I C 57D=18Bom as co-respi indent in second apiieal— Pcimissi- 

L li 27 The High Coujt lias mhercni power bility. 1933 M. 806=65 M L j 548 Suit to 
to remand when the provisions of S 107 do enforce agicement for sale— iCa />ur/e dcciee 
not apply H-K 1936 N 188=1936 N 140 — Dcctee set aside as against some defen- 

Can pass an order of remand by consent of dants and suit tued as against others— 
paities in excess ot its powers under the Agreement found not genuine and suitdis- 
Code 22 I C 41=1911 ^^WN 90 The rai'-sed — £.1 parte deciee against other 
powers of the High < ouitas to lemand are defendants, if ran be set aside— Powers of 
not ie‘’tiicted by the provisions ot 0. 41, Kr appellate Court 145 J.C 283=1933 M. 529= 
23 and 25 and the Higli Cuuit can always 65 M.L f 15. 

make an Older of temand if the exigencies of Sec 107 (2) —Where no cioss-objections 
the case itquire it. 43 C 1001 See also 36 ha\c been filed by respondent, the appellant 
IC 813 Where the pleadings and issues has an absolute right to_ withdraw |ns appeal 
were clear, and the plaintifl did not produce unconditionally at any time bcfyie judgment, 
evidence, the case should not he remanded to his only liability being to pay costs. 1931 A. 
the trial Couitin older that ihe suit might LJ 232=132 I, C 194 
he reheard 155 IC 10=1935 K 19 No Sec 108 —The words “so far as may be" 
appeal lies against an or er returning memo- should be taken to mean so far as is consis- 
randum ot appeal for picsenution to proper tent with the principles on which second 
Couit. Kevision hnwe\cr is coinpeicnt 561. appeals ai e admitted and determined 7M 
C S05=2 Lah L J 366 The appellate Court 52 ■ 53) . 57 D 200=144 1 C 448=35 Bom L R 
can retuin a p amt presented in a Court of a 127=1933 B 205 See also 9 A 147, 152 (F. 
grade lower than that competent to try it for B ) There would be no appeal against an 
the piesetitalion lo the proper Court 25 A. order recording compioinise by consent of 
174 (FB). An appellate Court has ibe parties 35 Bom L R 127 Tins section 
power to leturn tlie I'lamt Itself for pre'.enla- must be read with Ait l75, Cl (t) of the 
tion lo the piopcr Court An oniei of re- Limitation Act 34 C. at p 1023 In second 
mand for that purpose is mete surplusage, appeal the High Court tan biing on record 
149 IC 1050= ’6 FLU. 99=1934 L 233. peisons who had been originally joined in 
Even where an appeal from the final decree ihc snit, but who were not )oiiied m the lower 
lies inierlorutoiy oiders may be dealt with apiicllafe Court 19 M 151 See also 2SU. 
under the Coin I’s po'vcrs of superintendence 498 The Code does not icquiie the appel 
and revi' ion to avoid incpauble injury to lant m second appeal lo file a copy of 
the parties SPatLJ 550=1 Pat LT 668 the decree of the Court of first instance. 4 
Appellate Court can enlci tain application to M 419 {F B ) An appellate Couit can pass 
have expatte decree set aside, wheie the an interim ordei of injunction pending an 
applicant is a party io appeal fiom the wnole appeal against the ordei of the lower Court 
decree 42 1 C, 972=7 L W 10 The appel- refusing it 14 M L T 491 As to allowing 
late Court can pass an order winch the Court amendment of plaint in second appeal 1935 
of first instance might have passed 39 M. R. 88 

■907=30 M L.J. 523. Can award costs against Sec, 109; Scope and application of 
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, T-. made by His Majesty in Council regarding appeals 
iro-” ‘le Courti of BnUsh Indal. aol tf the 
provisions hereinafter contained, an appeal shall 
lie to His Majesty in Council- 


Notes. 

Sectiok —Leave to appeal can be granted 
only when the decree appealed against is a 
finjil decree. 13 M. 349. Where the con- 
ditions prescribed by the section are satisfied, 
it IS the duty of the High Court to grant 
leave to appeal. The chances of success of 
the appellant in the proposed appeal are not 
material 139 I C 54=35 L W 206=1932 M 
46. [See also Notes under Letters Patent, Cl. 
(15). 1 It does not mean the same thing as 
‘‘fmal order” referred to S. 109 (a). 49 C 
967. (48 LA. 31. 23 A. 227 , 21 CL J. 281. 
Ref.) As to the meaning of the words “final 
order”, we 1933 P.C 58=64 iJ.L.J 307 (P 
C.). The word ‘‘older” referred to in S. 109 
(c) IS intended to be not merely a final order 
but it is wide enough to include an interlocu- 
tory order. 49 C 967. S 109 should be read 
subject to the special jurisdiction conferred 
by S. 12 of the Oudh Courts Act 134 I.C 
1017=8 0 W N. 1207. There is a vast differ 
ence between an order made or a judgment 
passed on the appellate side of a (Tourt and 
the final ordei passed on appeal The latter 
may be included in the former but the for- 
mer IS necessarily not the same as the latter. 
15 Pat 659=164 1 C. 287=17 P.L T 760=1936 
P. 465 .\n order made in revision under S. 
115, IS not an order made on appeal though 
It might have been made on the appellate side 
of the Court and hence High Court has no 
jurisdiction to give leave to appeal to His 
Majesty in Privy Counal under S. 109 (a) 
(/hid ) As ? general rule, leave ought not to 
be given in the case of interlocutory orders. 
2A 65, 23 A 220 (P.C). 25 A 629 SeeaUo 
144 1 C 916=35 Bom.L R. 458=1933 B. 260. 
130 I.C 102, 8 B. 548 , 6 B. 260. The words 
“any decree or order” in S 109 {c) do not 
mean any decree or older other than the 
decree or final order passed on appeal by 
High Court or by any other Court of final 
appellate jurisdiction. 54 I.C 828=6 O.L.j 
664 How far decision m scheme suit 
IS appealable to Pnvy Council, see 1925 P.C. 
155=87 I.C. 313=49 M.L.J. 25 (P.C ) Appeal 
where High Court on appeal reverses the 
decision of the Court below, see 49 C 560= 
43 M L. J 41=49 LA. 108 (P C ) Leave to 
appeal will m t be granted upon a mere 
question of practice, e.g , an order for ins- 
pection 9 Bom H C R 39S The fact that 
appeal lies under the Letters Patent docs 
not preclude an appeal to the Privy Council 
7B.LR 730 Consent decree is not appeal- 
able to His Majesty in Council. SPatLJ. 
383 The certificate cannot be refused on the 
ground that no appeal lies against a judg- 
ment pronounced in accordance with an 
award and a decree following it Sch II, 
para. 21 (2) of the Code does not affect 
appeals to the Pnvy Council. 15 I C 2=15 
O.C. 55 No appeal lies to the Pnvy Council 
against an order of the Calcutta High Court 
1-63 


dismis.smg a Munsif under Cl (2) of S. 26 of 
Bengal Regulation V of 1831. 13 M LA. 343 , 
also against an order cancelling a notifi- 
cation under which a person is admitted as a 
vakil 6 A. 163. In ordinary circumstances, 
an appeal which pnma facie falls under S. 
109 (a)cannot be conveited into one under S 
109 (c>, merely because it fails to reach the 
money value required by .S 110 It may be 
that in special cases the High Couitmay be 
able to certify under 0. 45, R. .3, appeals from 
Its own final <ieci.sion which are of value less 
than Rs, 10,000, but such exceptional pro- 
cedure can only be justified by exceptional 
circumstances. 10 0 W.N. 953=1933 O. 
394 (2). 

“Decxsiox,”— The word “decision'' in 
S. 109 (a) means merely the decision of the 
suit by the Court and not judgment. Hence 
in order to affirm the decision of the Court 
below within the meaning of S. 109 (a) it is 
suffiaent for the appellate Couit to affirm 
the decree. It need not also affirm the 
grounds of fact upon which the judgment 
was passed [25 A 109 (P C ), Full] 14 L. 
609=144 1 C 18=34 P L R 946=1933 L 690. 

“Final order”— What is.— Final order— 
Suit dismissed on preliminary point— Order 
of remand is final order 62 I.C 77()=25 C 
W.N 896 See also 1923 h 82 An order is 
final only if it finally dispossess of the rights 
of the parties and as an oider refu'sing a stay 
would not finally dispose of those rights, but 
leave them to be determined by the Couit in 
the ordinary way, it was not final. 47 I A. 
124=24 C W N. 721=39 MLJ. 27 (P.C) 
Order rejecting application to sue as pauper 
is not final. 88 I.C. 575=1925 0. 548 , 6 P. 
67=100 1 C 886=1927 P 175, 123 I C 231. 
Order refusing to record compromise is not 
final 29 C W N 832=89 1 C. 94=1925 C 857. 
Order of High Court dismissing petition for 
adjudication of debtor is final order, 12 R 
355=1934 R 292. An order refusing to admit 
an appeal and an order dismissing an appli- 
cation for review of that order are both feal 
orders within the meaning of S. 109 (c) 
1936 R.D. 120. As to order dismissing ap- 
plication for restoration of appeal dismissed 
for default, see 145 I C 534=1933 AJL J 
255—1933 A. 453. As to order dismissing 
appeal as having abated, see 14 L 609=144 
I C 18=34 P L.R 946=1934 L 690. A final 
order means an order which finally decides 
any matter directly at issue m the case in. 
respect of the rights of the parties 10 1 C 
439=13 C L J. 507 ; 13 CX.J. 90=15 C W N. 
^8 ; 132 1 C. 211=1931 L. 556 It is used in 
its ordina^ sense and therefore means an 
order which puts an end to the litigation 
between the parties, or at all events disposes 
so substantially of the matters in issue be- 
ween them as to lea\e merely subordinate or 
ancillary matters for decision. 24 Bora.L R. 
925=47 B. 106 See also 1 A.L J 26 . 28 I.C. 
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(o) frum iiny decree or final order passed on appeal by a High Court 
or by any other Court of final appellate jurisdiction; 


Notes. 

569::^21 C.L.J. 281. An order is “final if it 
determines the rights, of the parties, and 
‘hnlerloctitory’* if it relates ti) a matter of 
procedure only. 1931 N 24=130 1 0 102= 
27NL.R 172. (Case-law discussed.) The 
decision of the High Court on the point of 
limitation remanding the suit for decision on 
the other essential or cardinal points in the 
case IS not a final order but an interlocutory 
order against which no appeal lies under 
S. 109 (c). 144 1.C 916=35 Bom L R. 458= 
1933 B 260. Dismissal of appeal fiom judg- 
ment of single Judge on the Original Side is 
barred by limitation, i f final order. 1927 R 
20. See also 35 Bom L R 458 
Orders which \re Nor Final— No appeal 
liES.-Order granting review is not final 
order disposing of the case. 54 A 401 — 140 
I C 110=1932 A.L J. 235=1932 A 318 An 
Older by the High Couit refusing the stay 
of execution under 0 41, K. IS is not a final 
order passed on appeal 10 I.C 444=13 C 
L T 681 So aho order refusing to appoint 
a receiver 12 P. 723=144 I.C. 457=14 Pat. 
••L.T 302=1933 P. 293. Order excusing 
delay in filing appeal under S. 5. Limitation 
Act, is not a final order 90 I C 723 Order 
refusing to stay proceedings under S 9 of 
the Arbitration Act is not appealable. 47 1 
A 124=24 C.W.N. 721=39 M L J. 27 (P C). 
There is no appeal from a non-existent suit. 
See 89 I.C, 185=1925 P C 174. An order 
remanding a suit to the original Court for 
disposal on the merits is not a decree or final 
order.” 42 LW.. 568=1935 MWN 796=69 
M L.J. 497 Nor an order of the High Couit 
remanding an execution proceeding for re- 
decision. 38P.LR. 112 Nor an order of 
an appellate Court under 0. 41, R. 25 remit 
ting an issue to the trial Court whether a 
certain party rebutted the presumption as to 
the applicabilitj of a family custom 1601 
C. 811=1936 O.W N. 218=1936 0 205 The 
High Court in an appeal decided that a docu- 
ment which was not admitted in evidence by 
the lower Court was admissible and prov- 
able, but did n .t determine the legal effect of 
the document The case was remanded to 
the trial Court directing the document to be 
admitted in evidence and leaving the lower 
Court unfettered discretion He/d, that the 
order was not in any sense a “final order" 
154 I (j 942=1935 L 458 An order of 
remand made by the High Court which 
decided only one issue out of .several laised 
m the fiist Court is not a “final order” 14 
A L T 50=38 A. 150 See also 60 I C 522= 
2 L 106, 461 C 922; 132 I C 211=1931 L 
556, 37 CWN 405=1933 P C 58=64 ML. 
J 307 (P C ) , 10 R 335=140 I C 420=1932 
R 137 ; 10 R 449=1932 R. 189 It is final i£ 
it decides a cardinal point in the suit- 1 A 
L J. 26 , 1925 R 147 See also 27 N L.R 172 
=130 I.C. 102=1931 N 24 (Case law discus- 
sed). 10 R. 499=1932 R 189; 10 R.33S= 
140 I.C 420=1932 R. 137; 23 A L.J 12=47 
A. 335. An order of remand can be appealed 


against to His Majesty in Council provided 
the order decides a cardinal point in the 
case 3 Pat L.J. 339. See also 33 A. 391=;9 
I C 932=8 A L J 192 (10 M I A 340 ; 8 B 
548; 17 A 112; 23 A. 220, Co«f.);48I.C 132 
=1918 M W N 844; 33 I C. 756, 43 I.c‘290 
=19 OC 36; 38 M 509=26 M.L.J. 96. The 
order of lemand is not a decree, and an 
appeal would he only if it amounts to a final 
order. The main test as to the finality of the 
order of lemand is whether it finally deci^s 
the rights of the pai ties, and die decision, 
can never be challenged again In order to> 
have finality it is not sufficient that a ques- 
tion of jurisdiction of the Court to entertain 
the suit has been decided. The finality must 
be a finality in relation to the suit itself, and 
if the suit is still a live suit m which the 
rights of the parties have still to be delermin. 
ed, there is yet no final order. An order of 
remand under which an order of Revenue 
Court returning the plaint forpiesentalionto 
the Civil Court is set aside does not dispose 
of the rights of the parties, and therefoieis 
not final 56 A. 277=147 I.C. 376=1934 A 
LJ 219=1934 A 58 See also 145 I.C 131 
=1933 L. 82 (Order of lemand in insol- 
vency proceedings) An order of remand 
to original Court for tiial on the merits 
though it decides an important and a vital 
issue in the case does not finally dispose of 
the rights of the parties , on the contrary, it 
leaves the suit alive and provides foi its 
trial on the meiits in the ordinary way It 
IS not therefore a final order and is not 
appealable (Test of finality laid down). 
60 I A 76=11 R 58=65 M.L J. 307 (P C). 
Scheme suit under S 92— Trial Court find- 
ing temple lo be private and dismissing suit 
—High Court on appeal finding temple lo be 
public and remanding suit— High Court's 
order IS not final adjudication 116 1, C 300 
=1929 M 308. An order of the High Court 
remanding a case for trial with the direction 
that a person should be sued as a residuarj 
legatee not a decree or older within the 
Code. 46 I C 681=22 C W N. 640 Nor an 
order setting aside a compromise decree for 
certain technical defects and directing the 
Judge to re-hear the application for record- 
ing the compromise 6 P. 282=1927 P. 
363 Nor an order of the High Court decid- 
ing that a certain person should be allowed 
to sue as a pauper 8 C.W N 296 An order 
refusing leave to appeal in forma pauperis is 
not a final ordei and so not appealable to 
Privy Council. 10 R 504=1932 R. 192. Also 
an order refusing to admit an appeal present- 
ed after the prescribed pei lod 9 Bom L R. 
566. An Older of the High Court directing 
execution to proceed is not a final order 1 
CL.R 354 ; 4PatLJ, 461 No appeal lies 
against an order appoint mg or refusing the 
appointment of a Receiver. 22 C. 928, 10 L 
C 439=13 CLJ. 507; 6 PatL.T. 119=1925 
P 173. An order refusing to extend tjme for 
deposit of Court- fees in an appeal is not a 
final ordet under S. 109, C P. Code and 
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(b) from any decree or final order passed by a High Court in the 
exercise of original civil jurisdiction; and 

Notes. Prob and Admn. Act, if final. 12 Bur.LT. 


hence not appealable. 50 I C. 79=17 A L.J. 
443 A High Court's ordci refusing to 
entertain an application for restoring an 
appeal which was dismissed foi default, is 
not appealable to His ^lajesty in Council 37 
I.C.^2 No appeal lies from an order dis- 
missing an appeal m default of the appel- 
lant’s compliance w ith 'he rules of the Court 
as to the composition of the paper book in 
theca.e. 2PatLT 112=5 PatL J. 719 
Where a decree has been made directing 
accounts to be taken, leave to appeal must be 
given. IS B. 1S5 (PC) Temporary injunc- 
tion— Refusal to issue, not final order 28 
I C. 569=21 CL.J 281. _ An order rejecting 
an application for review is notan order 
appealable under S 169 (u) 22 I C 259=16 
0 C. 264 An order which onlj determines 
the competency of an incorporated body as 
a judicial pel son to applj for probate but 
does not determine whether it would be ent- 
titled to a grant of it if It applies is not final 
60 I C 208=23 0 C 34 Probate proceedings, 
appeal in See 1925 P. 7l2. Order under 
S 8 of the Presidency Towns Insolvency 
Act, if appealable to Privy Council 
22 LW 362=1925 .M 243. Where in pur- 
suance of the direction of the Privy Council 
the High Court asked the Commis- 
sioner to take accounts and passed a decree 
in accordance with his report, the decree 
IS not one passed in any proceeding taken 
by the parties m order to leview or modify 
the decis on of an inferior court No ap- 
peal lies to Privy Council from such a 
decree 55 B 785=33 Bom L R 1476 

CvSES VVHEIE APPCVL LIES— FiNU ORDER — 
Order of High Court in revision reversing 
Older, granting leave to sue m joma pav 
pens IS a final order— Appeal to Privy Coun- 
cil lies 13 C L J 688= IS C W N 879. “Final 
order passed on appeal ’ maj include an order 
directing dismissal ot appeal on appellant’s 
failure to furnish security for co«ts. 54 A 
390=140 rc 125=1932 A 312=1932 ALJ. 
2S-t. An ordei passed on appeal by a High 
Court, determming a question mentioned in 
S 47, is a final decree 3 A. 633 (F.B ) A 
decision on a question relating to execution, 
discharge or satisfaction of a deciee is a 
decree provided the judgment conclusively 
determines the rights of the parties 3 P.L J 
339 Order of High Court allowing appeal 
from order refusing to set aside ex parte 
decree and ordering de novo tnal is final and 
IS appealable to High Court 1932 A.L.J 338 
An order of the High Court on appeal setting 
aside or refusing to set aside a sale in execu- 
tion is a final order and is appealable to the 
Privy Council. 40 C M5=40 I.A. 140=25 M. 
L J. 140 (P C.) Order for a personal decree 
in mortgage suit is final order— Appeal to 
Privy Council lies 21 A,L,J 6^=45 A 741. 
Final decree or order— Decision that suit is 
not barred by res judicata 54 1 C 504=18 A. 
L.J. 83. Order passed by the High Court 
upon an appeal made to it under S 86 of the 


87=51 1 C 596 (40 C. 21, Rel.) An order 
which deprives a party of the benefit of a 
final deciee and directs the suits against him 
lu be tried again is a final order and an 
appeal lies to the Privy Council. 28 I C 567 
=21 CL.J 279 An ordei ot the High Court 
setting aside an order of the Subordinate 
Court dismissing a partition suit for default 
after preliminary decree has been passed is a 
final order 2 PatLT 155=60 I C. 479=6 
Pat.L.J 116. 

Certificate AS TO fitness— “Fn Cvse."— 
Interlocutory orders are within the ambit of 
cl. (c) 31 C.W.N. 540=103 I C. 561=1927 C. 
481. Where substantial rights are in no way 
aftected by an order, there is pnma facie no 
reason for granting a certificate that the case 
is a fit one for appeal to His Majesty m 
Council 42 L.W. 568=69 M LJ 497. Acertifi- 
cate granted under S 109 (c) must show on 
its face that the discretion conferred by that 
section has in fact been exercised. 44 M, 243 
=48 1 A. 31=40 M.LJ 229 (P.C.). S'eff 
64 1.C 959=23 Bom LR. 1132 The special 
power of certifying a case to be a fit one for 
appeal has been conferred on the High Court 
to meet particularly hard cases and that on 
such a special certificate having been given 
the appeal to His Majesty in Council becomes, 
competent. 147 I.C 1067=1934 ALJ 1166= 
1934 A. 198 S. 109 (c) is intended to meet 
special cases such for example as those in 
which the point in dispute is not measurable 
by money though U may be of great public or 
private importance 144 1 C 916=35 Bom. 
LR 458=1933 B 260,35 PLR S40=H2I.C 
684=1934 Lah 515,42 LW 568=69 MLJ 
497: 44 M 293 (P.C) In deciding whether 
a certificate of fitness should be granted it 
IS not enough to find that the order sought 
to be appealed agamst involves a substantial 
question of law The tests usually applied 
to determine fitness are whether the point 
involved is of great public or private import- 
ance, and whether that litigation is not made 
oppressively expensive and the elucidation 
of the real issues in the case by a trial of the 
suit IS not unduly postponed or delayed 1934 
P. 564. fee also 56 A. 277=1934 ALJ. 219= 
147 I.C 376=1934 A 68, 15 P 659=17 Pat 
LT 760=1936 Pat 465=157 1 0 614=1935. 
A.L J 233=1935 A 454 In a suit to amend 
a scheme for the management of the Nursa- 
puri mosque only item in the amended scheme 
which was the subject of dispute was the 
meaning of the term “Nursapun” as used 
therein. It was held that the dispute involves 
the determination of the rights of a large 
body of persons in connection with the 
management of the mosque and deeply affects 
the religious sentiments, rights and priv ilegcs 
of a large body of Mahpmedans and in the 
circumstances, the question that falls for 
deteimination in the litigation brings it with- 
in S 109 (c), C P, Code, and therefore a 
certificate granting leave to appeal to His 
Majesty in Council ought to be granted 13 
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(c) from any decree or order, when the case as hereinafter provided, 
is certified to be a fit one for appeal to His Majesty m Council, 

one under its disciplinary jurisdiction and 
administrative powers and is not a fit case 
for appeal to Privy Council. 1 P. 590 But see 
also 1932 A.L.J. 861 (where an advocate has 
been ordered to be suspended from practice, 
High (^ourtcan grant leave to appeal to Privy 
Council). In the case of an advocate the High 
Court found that not only was the filing of 
fee certificate contrary to the rules framed 
by the High Court but that he acted in bad 
faith in filing it. The point raised was that 
there was some contradiction in the two sub- 
sections of the rule at the time when the 
advocate had got his form of certificate 
printed which contradictions had been lately 
removed by amendment, that there was lati- 
tude allowed to him inasmuch as it was 
provided that the certificate shall be so far 
as It is possible in the form prescribed and 
that in filing a certificate he had made it 
clear in it that he had not received the 
amount in cash but had accepted a promis- 
sory note m lieu of the fee Held, that this 
was a case which should be ceitified as a fit 
one for appeal to the Privy Council under 
S 109 (c), C P Code, or at any rate under 
Cl 30 Letters Patent 4 A W.R. 1129=1934 
A. 898. In an application by a pleader for 
leave to appeal to the Privy Council from an 
order suspending him from practice for 
being punished for contempt of Court com- 
mittea personally, held that the Allahabad 
High Court can grant leave either under 
S. 109 (r), C. P. Code, or S 30, Letters 
Patent 55 A. 246=145 I C 853=1933 A L J 
273=1933 A 225. It is the practice of the 
Allahabad High Court to treat orders strik- 
ing off names of plcadei s from the roll of the 
pleaders as falling under S 109 (c), C P. 
Code. But leave under S 109 (r) cannot be 
granted as a matter of course and the appb- 
cant has to satisfy the High Court that the 
case is otherwise a fit one for appeal to His 
Majesty in Council. Where some points of 
law are raised in the case a certificate can be 
granted under S 109 (c) 1936 A L J. 1272= 

1937 A 167 The High Court has got power, 
under S 109 (c), C P Code, or under Cl 30, 
Letters Patent, to grant leave to appeal to 
Privy Council against an order passed by a 
Bench, suspending an advocate fiom prac- 
tice, under cl 8 of the Letters Patent and the 
Bar Councils Act, 1926 150 I C 699=1934 
A L J 722. Question of consfi ncHon of 
agreement may be a fit case 45 M L.J. 514 
=1924 M 231. Fit case— Certificate conclu- 
sive See 45 M. 475=43 A1 LJ 323=1922 
PC 257 (PC) 

“On appeal"— Meanini..— Order lefusing 
to admit appeal as time barred is older “on 
Mpeal” 42 1 C 893=131 P L.R 1917 ; 62 I 
C 216=33 C.L.J 128 (Order refusing an ap- 
plication under S 5, Limitation Act) 
‘Substantial Question' of Law. -A 
substantial question of law is one on which 
there may be a difference of opinion. The 
expression does not mean *imporlant' qnts- 


Notes. 

R. 123=1935 R. 113 The question whether 
the words ‘any accession is made to the mort- 
gag7d property’ in S 70. T. P. Act. mean any 
accession made to the mortgaged property by 
the mortgagor or his representatives in utie 
or any accession to the mortgaged property 
by whomsoever made, is a question of great 
public importance having regard to the exist- 
ing law m India and the large number oj 
cases which must be affected by it. 14 R 86- 
1936 R 65 Every question of law is not a 
substantial question of law When the ques- 
tion has been well settled it is not a substan- 
tial question of importance fit to be f^ken on 
appeal to His Majesty in Council 42 L.W 
5^=69 M L.J 497. Discretion to be used in 
granting certificate is a judicial discretion. 
10 1.C 439=14 C L J 507 Mere questions ot 
law are not suthcient. 21 I C 783—15 Bom 
L R. 1021 Even if they be of some 
difliculty, see 132 I. C 290=1931 M 
642. There must be questions of public 
or private importance or precedents cover- 
ina numerous other cases 21 I C 783 , 
W.N. 540=103 I C. 561=1927 C 481 , 4 
M.LJ. 514=1924 M. 231; 21 1 C 738, « 
M.L.J 728, 1923 M. 125; 23 1 C 739; 24 l.C. 

■ 620. 61 1 C 131. See also 1 Pat.L.T. 239= 
56IC 6l5;6PatLJ.12S; 1934A.LJ 1166 
=147 1 C 1067=1934 A. 198. Conditions for 
grant of certificate 40 l.C 680=33 M.L J. 
481 For rase of order of remand, see7\ 
I C. 339=10 0 L I 289 When leave was 
granted to defendants to appeal to P C , it 
would be proper to grant leave to plaintiff 
also to appeal against an adverse finding 
involving a question of law 62 C 992 
Where two Judges have arrived at diametri 
cally opposite conclusions on vital points 
leave can be granted. 54 1 C 828=6 0 L J. 
664. The fact that different High Courts m 
India have held divergent views m respect of 
matters similar to those before the (iiurt is 
in Itself no reason for certifying the case as 
one fit for appeal 1936 P 194. Valuation of 
suit above Ks 10,000— Appeal valued at Jess 
than Rs 10,000— Leave— Question of law 54 
l.C. 450. Wheie two appeals arising out of 
the same suit were disposed of by the High 
Court by one judgment proceeding on one 
ground common to all the appellants, and 
the valuation of one of the appeals was 
above Rs. 10,000 while that of the other was 
less than Rs 10,000. Held, that as the point 
involved in both the appeals was a common 
one, a certificate of fitness can be granted 
in the latter case under S. 109 (c) 1936 A. 
W R 883=1936 A L J 1025=1936 A. 832. In 
ordinary circumstances an appeal which 
prima facie falls under S 109 (a; cannot be 
converted into one under S 109(c) of the 
Code merely because it fails to reach the 
monevvalue reomred by S 110 6 O.W.N 
211=19290 243 

Legal Practitioners,— Order of High 
Court refusing to enrol a legal practitioner is 
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110. [S. 596.] In each of the cases mentioned in clauses (a) and (6) 

Value of subject-matter ?'• subject-matter 

the suit in the Court of first instance must be t 


Notes. 

tion of law Where what is complained of 
is the application of the law to the facts of 
the case the requirements of S. 110 are not 
complied with. 132 I.C 2. Where the prin- 
ciples of law on a particular point are well 
settled and the only question is the applica- 
tion of these legal pnnaples to a particular 
set of facts, it cannot be said^that a substan- 
tial question of law arises within the mean- 
ing of S 110. 134 I.C. 790-1931 L 753 (2) 
(SO A 208, Ref.) See a/so 141.609=1441. 
C 18=34 P L R 946=1933 L. 690 As to 
what aie substantial questions of law render- 
ing a case fit for appeal to Privy Council, see 
44 M L J 217=1923 M. 232 , 1927 0 43 
also 1933 M. 22 , 38 A 188=33 1 C. 345=14 A 
L.J. 143 (Position of holder of succession 
certificate) , 40 C 685=17 C W N. 752 . 138 1. 
C 630=9 O.W.N 103=1932 0.134 (Question 
whether the use of certain words in Urdu by 
the husband must be held to effect a divorce 
under the Mahomedan Law in spite of the 
admitted fact that there was no intention to 
divorce on the part of the husband, is a pro- 
posiiiou of Jaw, but not a substantial question 
of law) 1933 li. 221 (Construction of deed), 
32 P.L.R. 860. (Question as to evidence not 
raised before the appellate Court cannot be 
the basis for grant of leave to aimeal to 
Privj Council). (Competency of District 
Judge to dismiss insolvency application) ; 44 
M L J 424=1^3 M. 602 (Different suits in- 
volving substantial same question) ; 17 L W. 
445=72 I.C 918=1923 M. 443 (Question of 
land tenure and foifeiture on alienation) 
See also 45 M 394 , 26 A.L.J. 336=108 I C. 
238=1928 A 220 : 43 M.L.J. 728=69 I C 385 
=1923 M. 125, 1381 C 670=1932 ALJ 730 
(Question whether certain proceedings are in 
the nature of arbitration or compromise). 
Substantial question of law must be such that 
It mai result in a precedent governing 
numerous other cases or decide a case of 
great public or private importance See also 
54 A. 431=140 1 C 418 (Miscoustruction of 
award and reference to arbitration) See 
also 54 A 459. The question whether 0.1, 
R. 3, C P Code, can be so interpreted as to 
permit of joinder of causes of action not 
permitted under 0. 2, R 3, though one of law 
IS not a substantial question of law, or a 
question of great public importance. So also 
the question of , applying the law, 0. 1, R. 3, 
to the facts of a particular case is not a sub- 
stantial question of law of any importance 
The questions relate only to such formal 
matters as the joinder of parties and causes 
of action 46 L.W. 568=69 M.L J 497. High 
Courts in granting permission may impose 
conditions as to payment of costs See 44 M. 
L.J 217, supra. High Court m granting leave 
must also consider whether the subject- 
matter IS above or below appealable value. 
See2LW. 992=31 I.C. 46. The question 
whether fraud of the mortgagor would 


vitiate registration and disentitle the me 
gagee to enforce his mortgage was a subst 
tial question of law and fit for appeal to 
Privy Council. 18 A.L.J. 137 

Peocedurl —Where there are separ 
appeals, and a joint application for leave 
appeal in both cases is filed, held, (1) thi 
joint application's not sustainable. (2) tha 
IS not open to the party to file another api 
cation out of time, and (3) that he can, he 
ever, amend the application by confining 
prayer for certificate for leave to appeal 
one of the cases. 140 I.C 70=33 P.L R. 
=1932 L. 441. The applicant is not entit 
as of right to appeal from an order pas' 
on the revisional side of the High Coi 
147 I C 1067=1934 A L.J 1166=1934 A. 1 
Advisability of the legislature conferrin] 
power upon the High Court to impose a ci 
dition in a fit case requiring the appellani 
Privy Council to bear the costs of the app 
irrespective of the result of the appeal, at 
fame of granting leave to appeal to the Pr 
Council (at any late in cases falling urn 
S. 66-A (2), Income-tax Act) suggest 
163 I C 275=1936 5 68. As to the corr 
frame of application for leav e to appeal fi 
by one of the contributories of the wound 
company, against the order of compulst 
winding up, see 165 I.C 568=1936 L . 
(FB.) 

Sec 110 : Scopi. of Section — The Madi 
Civil Courts Act (III of 1873) does not c( 
trol the construction of this section 15 
237 (F B ) See aho 42 I C 966=1917 P. : 
(Effect ot N.W F P and Assam Civil Cou 
Act, S 21) Ss 5 and 12 of the Limitati 
Act do not apply to applications under t 
section 28 A. 391. The assent of the respt 
dent to the issue of a certificate cannot g 
effect to it in the ab'^ence of the conditic 
required to give the right of appeal. 23 
227 (PC) See32C%3 

“Deckeh or final order must involve.' 
These words refer to suits in existence a 
not to suits in gremio fuiuro. 24 A 236 (23 

CONCUEEENT FINDINGS OF FaCT.— No appi 
lies to the Privy Council vvhen there are cc 
current findings upon questions of fact a 
when upon such findings no question of 1; 
arises. 27 1 A 166=28 C 1 (P C) , 25 B. : 
=10M.L.J.300(PC.);28JA. 11=23 A. 7 
(PC) a/jo 1927 M. 443=53 M L J. 3 ; 
2SA.LJ 970, 1931 PC 68=61 ML.J. ^ 
(PC). It cannot be said that whenever t 
appellate Court vanes the decision of t 
lower Court on any point then ipso fai 
S llOcome.s into operation irrespective 
the nature of the intended appeal. Whe 
the findings are concurrent Iheie must be 
substantial question of law to support an a 
plication for leave to appeal to Privy Couni 
119 I.C. 771=31 Bom. L R 619=1929 B 355 
Affirms the Decision.— The word “d 
cision" means merely the decision of t 
suit by the Court. In order to “affirm t 
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Notes. application to set aside dismissal of a prior 

R. 500 AliO an order deadmg whether execution application 1928 L. 811 (2) . Nor 

the i\hole decree amount has become pa>- against order allowing amendment of cxccu- 

able in an instalment decree 'by reason of tion petition. 44 L.W. 99=164 I.C. 217= 
default in one instalment 1929 L 390. 1936 M 023=71 M.L J. 256. No appeal 

MisceljwVNlous — ^A n order directing exc- lies from an order staying execution. 100 
culion to issue against a judgment-debtor is I C 23=9 L L.J 193, 9 R 354=1936 0. 
one under S 47, determining the rights and W.N. 664=164 1 C, 424=1936 0 369 See 
liabilities of parties with refeience to the also 80 I C 39=1924 (Order as to 

relief granted 19 C L.J. 581=26 I. C. costs in granting stay). No appeal lies 
866=19 L.W N 1008. An order refusing agamst an order refusing to stay execution, 
to discharge a recener appointed in an exe- ItX) I.C 76 (2) =1927 L. 235, nor against 
cution proceeding is withm S 47. 3 P.L. an order lejecting security. 102 I.C. o2l= 
J 513=46 I.C. 655 Also an order allow- 1927 L 527. Also9L.L T 189 No appeal 
mg execution of a decree alleged by the lies from an ordei refusing execution of a 
defendant to be dtcUratorj m natuic. 37 decree on the ground that it has been attach- 

M 29=21 M LJ. 1003. An order requir- ed. The order does not fall under S 47, 

ing a Receiver to deposit in Court money C. P Code 154 I C 678=1935 OWN 

part of which was collected by him as a party 331=1935 0. 272. No appeal lies agamst 

to the suit (the party being appointed as an ordci directing respondent to draw out 
Receiver) and prior to his appointment as costs on furnishing secunty, 5 R. 534. 
Receiver, is m substance and eflect an order Acceptance of sufficiency of surety by lower 
directing a party to make a payment and is Court whcic order for itmiishing security to 
one in execution That part ot it is appeal- the satisfaction of lower Court was m ade 
able under S 47, C. P Cx>de. It does not by High Court is not appealable. 59 M L. 

fall under 0 40, R 3 (c) 156 I.C 886 J 892 Sec also 32 P.L R 806. An order 

=41 L W. 763=1935 M. 464=68 M.L.J settling sale proclamation is not appealable. 
628. Though no appeal lies agamst an ord'^r 46 M.L.J 192, 27 M. 59=14 M L J. 57 
passed wholly and simply under S. 73, an (F B ); 1929 L. 815, 134 1C 833, 1934 
order which decides a matter covered by S. C 761 So also an order fixing value of 
47 (1) may although it be passed ostensi- pioperlies to be sold 99 I.C 455=1927 
bly under S 73 be the subject of appeal. A 208, 6 0 \\' N 1085 , 56 M L J 224. 

lb L 990=156 I.C 845=1930 L 302. Dc- Also an ordtr under 0. 21, R 99 on applica- 

cisiuii of executing Court on application tion by tlic decree-holder auction-purchaser, 
under 0 34, R 5, C. P. Code is appeal- 1930 L 363 So also order refusing pay- 
able 38 P L.R 259=164 I C 53=19o6 L ment to decree-holder out of monies deposit- 
562 An Older directing an applicant to file ed iindei 0 21, K 90, C P Code. 58 
another execution petition while refusing to M 972=1935 xM 842=69 A1 L J . 349 

execute the decree as asked for is appeal- O' B ; Also onlei deciding iiueslion of 
able 160 I.C, 812=1936 Pesh 46 An delivery ol p<‘bsc>s.,iun between )udgment- 
agent of decree-holder competent to execute debtoi and deciet-holdei aucUoii-purdiascr 
decree is also competent to file appeal against i» not appealable, 8 R. 162=126 I.C. 209= 
order refusing to allow execution. 164 1 C 1930 R 61 But sec S3 C 781 (F B ) ■ 60 
463=1936 L 508 C 832=37 C.W N. 671=1933 C. 680,’ 56 

APPE.VL Orders NOT APPEALABLE UxXDEE IHIS CLJ 520=1933 C, 311 Order directing 
Section— An ordei disallowing the objection paity to pay Receiver’s remuneration is not 
of a judgment-debtor that a fiesh attachment appealable 1930 L 352 Also an order 
IS necessary is not appealable 34 A 530 directing execution against a surety to a 
An order in execution of a mortgage decree receiver ordered to pay up monies S9 I.C. 
that there ought to be lateable reduction m 844=10 L B R. 236 ,Aii application by the 
the decretal amount is only an uiterlocutoiy Ofiicial Receiver of an insolvent’s estate 
order, as the Court has still to determme the prajmg that certain property ol the msol- 
maiket value and lateable liability of each 'ent attached and brought to sale by a credi- 
item 1930 A. 638. Order directing resti- tor should be released fiom attachment and 
tution following on setting aside of sale is that the sale should be stayed or that the 

not appealable— If appeal wrongly entei- sale proceeds should be deposited m Court 

tamed— Second appeal lies. 1930 P. 280. pending determination of the question as to 
See aho 35 C W N 105=1931 C 779 (2), vho is entitled to them, is really a claim 

Order overrulmg Collector’s objeetions to or objection under 0 21, R 58 and no 

inalienability of land and directing him to appeal lies against an oider dismissmg sudi 
proceed with the execution sale of the pro- application 41 L W 28=1935 M 151=68 
perties is not appealable being merely a diicc- M L J 78 Where objection filed by a 
tion by the Court to its ministerial officer stranger was allowed, no appeal is competent 

1929 L. 391. An order relating solely to as again'^t the objector but the Court can 

jurisdiction does not determine any ques- treat the appeal as an application foi revision 
ton relatmg to the execution, discharge or and disposal of it. 145 I C. 730=1933 L 
satsfacton of a decree. 52 I.C. 461=4 P. 421 An order passed m execution 'by Gvil 
L J. 461. No appeal lies against an order Court remitting award made under cu-opera- 
dismissmg “as informal" a decree-holder’s tive Societies Act to aibitratui for rectifica- 
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dispute on appeal to His Majesty in Council must be the same sum or upwards, 


Notes, 

34CLJ 299=6610 407=1922 Q. 316. See 
aljo 16 L W. 262=1923 M 30; 51 C 869=51 
IA.319 (PC); 114 I C 320 (3) Appeal 
dismissed for want of proper court-fees 1 
P.L.R. 1920=54 1.C 400 (4) Modification of 
lower Court decree with consent of appellant 
■or his vakil, see 66 1 C 621=25 C W N 775. 
(5) Appeal dismissed as time-barred 23 M. 
L J 219=16 I.C. 486 Partial variation of 
decree is not affirmance of judgment 31 I 
€. 272=1916 MW.N. 122; lOL 688 So also 
where cross-objections are allowed 1931 
A.L J 968 A person in contempt cannot be 
heard in prosecution of his own appeal, until 
he purges his contempt, and his appeal, as it 
5s not proper to keep the other party before 
the Court for an indefinite period, i e., till he 
purges his contempt, can be dismissed A 
petition, therefore, for leave to appeal to 
Privy Ciouncil against such dismissal is not 
maintainable. 117 IC 724=1929 M 672. 
Even in case of affirmance of judgments, if 
the subject-matter is over Rs 10,000 and 
there is a substantial question of law. an 
appeal lies to Privy Council as of right. 30 1. 
C. 372 ; 9 1 C. 1040. (10 0 C 65, Foil , 8 C W. 
N 294 . 62P.W.R. 1908, not foil), 89 I.C 
941. 

Interlocutory orders— No question of 
appeal to Privy Council arises in cases of 
interlocutory orders of High Court 148 I.C 
34=1934 L 26 

“Court immediately below"— A single 
Judge of the High <3ourt is a Court “imme- 
diately below" the Division Bench of the 
High Court under S llO 32 P L.R 833 

Substantial Question of Law— As to 
the meaning of the words “substartial ques- 
tion of law," see 45 C L J 458=103 I C 625= 
1927 C 619; 17 C 146; 18C 23. 18 1 C 305, 
36 1 C 1 ; 1 Bur.L J 62=68 1 C 690=1923 R 
71; 85 I C 8=1924 P. 271 , 106 I.C 531. 1933 
M 221 See also 148 I C 1202=11 0 W N 
577=1934 0 291 It is sufficient that there 
should be a substantial question of law not of 
geneial importance but as between the pai- 
ties 14 L. 609=144 I C 18=34 P L R 94o= 
1933 L 690 Pei Courtney-Terrel. C. J —In 
order that a point may be a substantial ques- 
tion of law within the meaning of S 110 it 
should be such as to impress the High Court 
that it IS debatable in view of the authorities 
or that the authorities themselves may 
require re-consideration The mere fact 
that the Judges out of deference to the 
arguments exhibited patience in the hearing 
and care m the judgment does not establish 
that a point is substantial Per Mahom- 
ed Noor, J —A question of law does not 
become “substantial” simply because the 
Judges have stated and examined it in detail 
m order to show it has no substance. 146 L 
C. 744=1933 P 703 (S.B ). The existence of 
a point of law by itself does not give a right 
of appeal to the Privy Council under S. 110 
There must be a substantial question of law 
The words “substantial question of law" do 
not mean a question of general importance 


but a substantial question of law as between 
the parties in the case. The question must he 
one in respect of which theie may be a diffe- 
rence of opinion 142 I C. 711=1933 M. 221 ; 
147 1 C. 121 = 10 O.W N 879. In dealing with 
an^ application for leave to appeal to the 
Privy Council it is not part of the duty of 
the Court to prejudge the case on the merits, 
but at the same time it is the duty of the 
Court to determine where a point of las', 
arises for discussion on appeal to the Privy 
Council, whether there IS any substance m 
the point. 106 I C 632 Mere question o. 
law IS '.ot substantial question of law. 106 
IC 362;16LW 262=1923 M. 30 , 121 I.C. 
506=31 PLR. 17 (Question of limitation 
well-settled) ; 1933 ¥■ 221 (Construction o: 
deed is substantial question of law?). aUo 
25 A L J. 970 , 40 I.C. 1 10 , 73 I.C 407 (Ques- 
tion as to the applicability of S. 47, Civ. P. 
Code, IS not a substantial question of law) , 
26PunL.R. 614 Question of law which is 
not doubtful or of general interest or with- 
out previous decisions of the Privy Council 

15 not “substantial question of law”. 85 1 C 
409=1925 0. 545. Where there is no doubt 
about legal principles, but only their applica- 
tion to particular facts of the case is ques- 
tioned It cannot be said that there is sub- 
stantial question ot law' 165 I C 735 (L), 
Substantial question of law means as bet- 
ween the parties in the case and not a ques- 
tion of general importance 54 1 126=102 
IC 889«2Luck 93=1927 P C 110 (P.C) , 
55 C 944=32 CWN 817=1928 P.C 172, 
128 IC 622=32 BomLR, 1189=1930 B. 
509 But see 53 B 552=119 IC 782. 
Where no substantial question of 'aw is in- 
volved leave to appeal should not be granted 

16 A 274 (P C ) See cLo 28 C 1 (P C ) , 25 
B 332 (P C ) : 23 A 227 (P C ) But also see 
16 C 287, 43 A 513, 45 A 667 The majo- 
n*3' of lases between riparian owneis gne 
rise to questions of law 106 I C 538 To 
justify the grant of a certificate for leave to 
appeal to the Privy Council a substantial 
question of law must be involved in the case, 
I e , question of law in respect of which there 
is a difference of opinion 43 A. 513=63 I 
C 837=19 A L J 462 See also 45 A. 667=75 
I C 100=1924 A 66 Interpretation of PnV 7 
Council decision is a question of general 
importance j’ustifying appeal 56 1 C 526 

also 27 C W N. 204=1923 C - 451. Right 
of procession claimed by Mahomedans 
against Hindus is of general importance and 
fit case for appeal to Pnw Council 1930 A, 
121=122 I C. 415 (2) Where the subject- 
matter is less thanRs 10,()00in value and 
the sole question is one of esidence the point 
is not one of general importance and interest 
to justify the grant of a certificate 54 I C 
The rejection of an application to 
receive additional evidence does not involve 
any substantial question of law. 21 C 484 
Misconstruction of a part of the evidence 
concerning facts ^ is not a “substantial ques- 
tion of law” within the section 30 I C 372 
So also sufficiency of etidence to prote 
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or the decree or final order must involve, directly or indirectly, some 
claim or question to or respecting property of like amount or value. 


Notes. 

custom. 90 IC 270 , 83 1.C 180=1924 L. 
473 Nor is the question oi binding nature 
of document b} widow on estate and rever- 
sioners. 103 1 C. 654 The mere question of 
construction of any particular document is 
not a substantial question of law within the 
meaning of S 110 of C P Code. 25 A.L.J. 
970. See also 1933 M. 221 ; 40 I.C. 110; 14 I.C. 
269; 25 OC. 349=73 1 C 407=1922 0. 214, 
30 I.C 372 (Misconstruction of evidence). 
See also 145 I.C. 549=1933 A L.J. 172=1933 
A. 461 The interpretation of a document 
may amount to a substantial question of 
law, but that will depend on the circum- 
stances of each particular document Where 
the language ot a document is very simple, 
it does not involve any substantial question 
of law. 151 1 C. 307=11 O.W.N 1055=1934 
0. 433 (2); 83 I.C. 90=1925 0. 219 The 
construction of a diflScult document such as 


by two Courts m India, there is no such 
“substantial question of law’' 157 1 C, 605= 
61 CL.J. 69, Where the High Court m 
aflSrming a decision holds that under a clause 
in the memorandum of association, the 
directors of a company plainly had power to 
do a certain thing, and that such power was 
clear and manifest, and the whole case turns 
on the merits and is decided on the facts, it 
cannot be said that there is any substantial 

g uestion of law involved on the appeal. IJ 
- 774 Where, in the beginning, the plaintiff 
had made certain allegations which at a sub- 
sequent stage of the trial he changed and the 
High Court found that the new facts alleged 
by him were the correct facts, and having 
found them true, decreed the plaintiff's suit* 
Held, this was not a substantial question of 
law. 157 1 C. 1024=1935 L. 302=1935 L. 91 
Question as to the nature of the estate 
acquired by a Hindu widow is not a sub- 


an indemnity bond is a mixed question of 
law and fact and involves a substantial 
question of law so as to form a valid ground 
for leave to appeal to Privy Council. 103 I. 
C 31=1927 M. 443=53 ML. J. 375 High 
Court affirming judgment of lower Court- 
High Couit ignoring rule regarding recitals 
in Mcient documents— Case is fit for certifi- 
cation. 1929 M. 827 Construction of consent 


decree is not substantial question of law 
126 I.C 719=51 CL.J. 270=1931 C 174* 
High Court dismissing appeal on appellant’s 
failure to furnish security— Leave not grant- 
ed 36 A. 325=23 I C, 532=12 A.L J. 451. 
Whether a document was validly presented 
for registration is a substantial question of 
law. 18 I.C. 126. The question of rightful 
or wrongful exercise of its disci etion by the 
High Court does not involve any substantial 
question of law 46 B. 249=24 Bom L R. 196 
=1922 B. 11, 61 1 C. 131=8 OL.J.l. No 
appeal lies to the Privy Council, if the ques- 
tion of law which is the ground for appeal, 
has already been decided by the Privy 
Council. 30 1 C. 239=1929 A. 339 Question 
concluded by authority-Likelihood of other 
estates being affected— Question not one of 
general importance. 1929 M 780=57 ML. J. 
477 Substantial question of law— Decisions 
of High Court bearing on point— Correctness 
of the same questioned -Whether amounts 
to question of law 7 R. 271=1929 R 280. 

re the pomt of law has been settled by a 
hull Bench so far as the Court in which 
leave for appeal is prayed,the fact that there 
Js conflict between that Court and some 
other High Court does not render the case a 
ht one for appeal. 109 IC 167=1928 M 
Case relating to transaction common m 
the country. Law on the subject not clear, 
question if can be certified 28 Bom L R. 
1437=100 I C. 143=1927 B. 19. Where a 
matter is clearly settled by statute, certificate 
^60 I.C 171=1936 0 
W N. 191. Where the law as to constructive 
yes judicata has been applied (and correctly 
applied) to a set of facts concurrently found 


stantial question of law. 1933 L. 1044. That 
a suit to set aside a decree obtained by fraud 
was brought by a person who was not a 
party to the suit in which that decree was 
passed is not a question of such public im- 
port nee as to justify the issue of certificate 
under S 110 14 I.C 626=5 BurL T, 13 No 
certificate can be granted to appeal to Privy 
Council when the Chief Court affirms the 
decision of the Court next below solely on 
facts as there v;as no substantial question of 
law and the case was not otherwise fit for 
appeal to Privy Conucil 35 I.C 583=64 P, 
R 1916 On this point, see also 41 I.C. 781= 
133PLR. 1917; 631 C. 222; 11 1 C. 159=13 
CL.J. 501; 62 I.C, 205=33 CL.J 131; 26 C. 
W.N. 651=70 I C. 933=1923 C. 215 ; 30 I.C. 
372. See also 45 1 C. 182 (Question of limi- 
tation) ; 38 I.C. 141 See also 102 I.C 433=4 
OW.N IM. Question of intention of lega- 
tees attesting will is not substantial question 
of law 88 1 C. 579=1925 0. 541 In appeals 
to the Pi ivy Council in partition suits, 
the question of valuation itself is one of 
sufficient importance for allowing leave tO' 
appeal. 155 1 C 633=16 P.L T. 279=1935 P. 
266. 

Valuation.— The conjunction “and" bet- 
ween (o) and (b) cannot be read as “or" so 
that besides the value of the subject-matter 
of the suit the value of the property has to 
be considered both at the time of the institu- 
tion of the suit and at the time of the decree 
of the High Court. The words “subject- 
matter” and property are not synonymous. 
The latter word is used with a view to indi- 
cate pioperty not in suit or dispute, which 
may be directly or indirectly involved. 192^ 
N. 75; 53 M 167=1930 P.C. 44 (P.C ) , 54 A. 
431=140 I C 418 ; 1932 A.L.J. 838; 35 C.W. 
N 669=1931 P C. 125=61 M.L.J. 273 (P.C). 
"Proper^’ in S 110, second para,, need not 
necessarily be the subject-matter in dispute 
ID the suit. 138 I.C 670=1932 A.L.J 730. But 
see also 9 R. 53=1931 R. 183. For the purpose 
of ascertaining the amount or value of the 
subject-matter of the suit in the (^urt of 
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and where the decree or final order appealed from affirms the decision o£ 


Notes. 

first instance, it is necessary to ascertain the 
amount or value, or the subject-matter of 
the suit at the date of the institution of the 
suit [53 M. 167 and 10 P. 86 (P.C), Ref.] 12 
R. 164=149 1 C. 1033=1934 R. 65. And not at 
date of decree. 38 P.L R. 767=1936 L. 31 (57 
LA. 56, Foil ) The value referred to in this 
section IS the market value, and .vhere 
under the Court-Fees Act or otherwise a 
plaint or memo, of appeal is not required to 
be valued according to the real maikel 
value, but is allowed or required to be valued 
upon some other basis, the doctrine of 
“approbate and reprobate" does not apply, 
and the party can rely on the real market 
value for purposes of appeal to Privy Coun- 
cil. 58 C. 66=132 I.C. 910=1931 C. 417. 
Section applies to the value of an annuity 
which IS sought to be recovered, not the 
value of the property upon which that 
annuity is charged 45 M.L J. 253 (P C.) , 28 
C W N 289=45 M.L.J 253=18 L W. 146= 
1923 P.C. 102 (P C ). See also 46 I.C. 576= 
22CWN. 282 (PC.). It is the extent to 
which the decree or order has operated to 
the prejudice of the applicant for leave that 
determmes whether the decree or order is 
subject to appeal or not, and whatever may 
be the value of the property in respect of 
which a claim or question is involved m the 
appeal, no appeal lies under S 110 unless the 
value of the loss or detriment which the 
applicant has suffered by the passing of the 
decree or order, and from which he seeks to 
be relieved by His Majestj- in Council, is 
Rs 10,000 or upwards. Where the applica- 
tion is for leave to appeal against an order of 
the High Court dismissing a petition for 
adjudication of an alleged debtor, the value 
of the petitioning creditors' debts is not the 
criterion to be applied, nor is the value of 
the debtor’s estate as a whole. The question 
that falls for determination is. has the 
applicant been able to satisfy the Ciourt that 
he has suffered loss or detriment of the 
value of Rs. 10,000 by reason of the decree 
or order from which he seeks to obtain 
leave to appeal 12 R 355=1934 R 292. 
See also 1933 0. 397 Valuation of subject- 
matter— Counter-claim more than Rs 10,000 
—Effect of appeal from portion of decree. 
38 A. 488=31 M.L J 571=35 I C 939 (P C ) 
(Cause of action different against several 
defendants) Sec 16 L.W, 262=1923 M 30. 
Not only must the value of the suit exceed 
Rs. 10,000 but the subject matter of the 
appeal to the Privy Council should be 
Rs. 10,000 or over in value. 24 A 174. The 
part decreed by the High Court could not be 
included for purposes of valuation by plain- 
tiff 57 I C 40 The mere fact that the 
history of the property in dispute was the 
same as another valued at more than 
Rs. 10,000 would not bring it under S 110 of 
the C P. (Dode so as to give the applicant s 
right of appeal to His Majesty in Council. 
26 I C. 6 The value of the subject-matter of 
the suit in the Court of first instance must 
1-64 


also be Rs 10,000 or upwards. 39 M 843=30 
M.L.J. 317=31 I C 296 (24 A. 174, Foil.) 
Where the plaintiffs had estimated the 
market value of the property in dispute at 
Rs. 2,500 for purposes of court-fee of first 
instance and on appeal they could not be 
allowed to change their valuation for the 
Privy Council 43 M.L J 728=69 J C. ^5= 
1923 M 125 , 34 C W N 671=128 I C- 108= 
1930 C 737. As to w'hen plaintiff may be 
allowed to vary the valuation for purposes 
of appeal to Privy Council, sec 41 CWN 
289. For the purpose of valuation for a 
Privy Council appeal the value at the date of 
a decree is to be considered and not the 
value at the institution of the suit 44 C. 
119=35 10 605=21 CW.N 530 Sceaho 
1932 L. 526=138 1, C 37. Appeal lies wheie 
the amount indirectly involved is more than 
Rs 10,000. 35 A. 445=21 I C 617 The 
question whether a decree involves indirectly 
a claim to property worth more than 13,0fli(> 
rupees in value must be decided with refer- 
ence to actual circumstances at the time and 
not to circumstances which are remote, and 
not in particular to a meie possibility that 
future suits as to all or part of a large 
extent of the property alleged to be concern- 
ed may be instituted at some time in the 
future. 43 ll.L T 728=69 I C. 385=1923 M. 
125 , 84 I.C 581=1923 C 451; 52 C, 650' 
(PC). The value of the subject-matter 
must be taken to be the amount or value 
which the plaintiff obtained or would have 
obtained had he been successful at the time 
when the decree was passed 60 1 C. 523=2 
Pat.L T. 340 , 6 Bom L R 403. To determine 
the value prescribed by S 110 of the C. P 
Code the decree has to be looked at, as it 
affects the interests of the parties prejudiced 
by It 4PatL.J 415=52 I C 723=1919 P 257. 
In a suit for possession of a garden on the 
basis of a lease, the plaintiffs claimed pos- 
session and in the alternative the refund of 
premium or salary paid by them and costs of 
the improvements effected by them. The 
suit as well as the appeal to^ the High Court 
was valued at Rs. 1(),000 which was not dis- 
puted by the defendants either m the written 
statement or at any stage of the trial. The 
plaintiffs, however, were given a decree only 
for i share of garden. The defendants 
applied for leave to appeal to the Privy 
Council and the plaintiffs objected, pleading 
that the subject-matter of the appeal would 
be only of the value of i of Rs 10,0(X) Held, 
that as the original claim in the alternative 
was for refund of Rs 10,000, the question 
whether that amount should or should not 
be refunded tolihe plaintiffs would also be a 
question m the contemplated appeal in case 
the Privy Council should think fit and 
proper to dismiss the claim for possession 
and hence the matter involved was of the 
requisite valuation. 157 I.C. 605 =61 C I- J 
69. A party taking advantage of the other 
party's valuation cannot object to it. 104 1 C. 
577=1927 M 862 ; and plaintiff’s own valua- 
tion does not absolutely bar him from setting 



505 


The Civil Couxt Manual (Imperial Acts). 


[S 110 


the Court immediately belov; the Court passing such decree or final order, the 
appeal must involve some substantial question of law. 


Notes. 

up higher \aluation (Jbid ) Also 31 C W.N. 
2^=99 1 C 921=1927 C 22S In a sml for a 
permanent injunction and declaration, which 
the plaintiff had to value, for piiiposes of 
court-fees at the actual or market value and 
did value in apaiticular way in his plaint at 
Ks 2,250, and was thereby able to begin the 
suit in the Subordinate Judge's Court, is pre- 
cluded from going back upon such valuation 
and from showing that the torraer valuation 
was not real or from settling up a higher 
valuation for the purpose of an appeal to the 
Privy Counal so as to bring it uithin S. 110 
(1) . C P Code. 59 C L J. 448=38 C.W.N. 751. 
See also 1931 C 417=58 C- 66=1321 C. 910 
Where the parties did not agree as to the 
valuation, and the Court upheld plamtiff’s 
contention and held that the value was less 
than Rs, 10,000 and the suit was fought on 
that footing, held, it was open to the plaintiff 
to show that the value was more than Rs 
10,000 so as to entitle him for leave to appeal 
to Privy Council 133 1.C 415. See also 58 C 
66=1931 C 417=1321 C 910; 34 L.W 817= 
61 M L J. 692. The rules under the Suits 
Valuation Act in accordance with which the 
land is valued for the purposes of jurisdic- 
tion do not apply in determining the value 
for the purpose of S. 110, but it is the market 
value winch has to be ascei tamed 6 A L.J. 
44 ; 75 1 C. 520=4 L 185=1924 L 82 See 
clso 10 1 C 990=13 CL.J. 505. 7S I.C 654= 
1923 L 286 (2) ; 58 C. 66=132 I C. 910=1935 
C 417 In cases of probate proceedings re- 
garding estate of value of over ten thousand 
rupees leave can be granted. 9910 759(1) 
=5 R. 119=1927 R, 56 The subject-matter of 
a suit in the Couit of the first instance was 
less than Rs 10,000. In order to make up the 
pi escribed valuation it was sought to add 
the amount of the decree for mesne profits 
■of the property, which decree was obtained 
in a separate suit Held, tnat the decretal 
amount could not be added so as to increase 
the value of the appeal to the Pi ivy Council 
as It did not fall within C1.2.S 110 39 M. 843 
and 57 1 A 56, Rel on. 38 P L R 767=1936 L 
31 Future mesne profits should be taken into 
■consideration in assessing the value of the 
subject-matter for the purposes of S. 110 6 
Pat.L J. 246=63 I C 492 See also 3 PatL.J 
377^ I C. 137, 2 Pat L.T. 463=62 I.C 959 
=1921 P. 229 , 32 C 1286 ; 38 C. 400, IS A. 
196; 107 I C 828 Arrears of pension accrued 
•due my also be added. 44 I.C. 475=3 Pat L 
J 317 Ckists of suit cannot be added to swell 
up valuation 6 P. 444=104 1 C 267=1927 P. 
328. Undei S 1 lO the value of the subject- 
matter of the suit is real market value. The 
fact that for the purpose of stamp duty the 
(plaintiff under the option given to him by 
7 of the Court-Fees Act valued it at less 
than Its market value cannot deprive him of 
T *be Pnvy Council S 

L^-n5fA=39I.C.91]. (ISM. 237 , 31 I.C. 
401, Foil) 5'ceo/jo 58 C. 66=1931 C 417 
Appeal and cross-appeal — Appeal dismissed 


and cross appeal allowed -Value of cross- 
appeal being less than Rs 10,000— No leave 
to appeal to Privy Council to be granted. 
123 1 C 523=1930 L. SS4 See aUo l93l A L.J. 
968, 1 lA 3l7; 45 CLJ 225 Where 
decrees obtained in a number of rent .suits 
follow a single judgment and the total 
amounts recoverable are more than Rs 
10,000, though the amount involved m each 
decree is small, the condition as to pecuniary 
value IS satisfied and special leave can be 
granted 22 IC. 390=1914 MWN. 162 
See also 28 Bora L R. 1437=: 00 I C. 143= 
1927 B. 19 Valuation of mortgage suit. See 
25 OC. 349=73 I.C 407=1922 0 214 Valua- 
tion when there is variation in appeal 3 Pat. 
L T. 550=66 1 C. 663=1922 P 555 Valuation 
of suit for damages 66 I C 606=11 L 
B R. 152 In a suit for damages for hbei, 
plaintiff cannot ensure an appeal to the 
Privy Council by merely placing his damages 
at a high figure. 9CW.N 370 In a suit 
for partition, the value of the matter in 
dispute IS the value of the whole estate 
sought to be paititioned 10 CW.N. 564 
Scealso29lQ 759=140 PL.R. 1915 which 
distinguished 10 M.I A, 252; 10 C.W N SW 
aud6CW N41], Hut sec contra 26 Bom 
L.R 1261, infra In partition and paitnei ship 
suits It IS the value of appellant's share and 
not the value of the whole property that 
determines valuation 49 B 149=1925 B 137 
=26 Bom L R 1261 But see 138 I C 670= 
1932 A.L J. 730 m which it was held that in a 
suit for partition, the value of the 
whole estate is the value to be taken into 
account when considering whethei leave to 
appeal to Privy Council should be granted 
Where the High Court refuses to issue a 
mandamus in an income-ta.x case under S. 66 
(3) of the Income-tax Act, and the value 
of the subject-matter is over Rs 10,000 there 
can be an appeal to Privy Council 12 L 166 
=1931 L 138 (F B ). Valuation in sn.t for 
enhanced rent. 1935 C. 414=82 I C. 744, 82 1 
C 414=47 M L.J. 379. In a suit for enhance- 
ment of lent the value for purposes of 
appeal to Pi ivy Council is twenty times the 
enhancement decreed in the suit 128 I.C 
622=32 Bora.LR. 1189=1930 B. 509 Con- 
tract of sale— Price payable or consideration 
IS Its value 1929 N 75 The second para- 
graph of S 110 IS intended to deal with 
property other than that forming part of the 
actual subject-matter in dispute and which 
would be affected by the final decree or order 
If a decree affects the petitioner’s rights m 
or to such other propeity, that may be taken 
into consideration in estimating the amount 
or value of the subject-matter m dispute on 
appeal to His Majesty in Council 66 I.C 
606=11 L B.R 1. See also 106 1 C. 538 But 
see 160 I.C. 799=1936 O.W.N. 181=1936 
0 181. In a mortgage suit the amount 
payable to a puisne mortgagee who is a party 
to the suit can also be added to ascertain 
value of appeal 103 LC. 831=1927 P.391 
The fact that the appeal involves a mere 
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111,^ [S. 597.] Notwithstanding anything con- 
Bar of certain appeals. tained in section 109, no appeal shall lie to His 
Majesty in Council- 


Notes. 

<luestion of law is no ground for granting 
leave in cases where the value is less than 
Rs. 10,000. 23 A 415 

Interest and costs —In calculating the 
valuation of the suit in the Court of the 
fiist instance intetesi pendente hie with 
future interest up to the dies datus might 
fairly be taken into account. In determining 
the value, however, the costs of the original 
suit cannot be taken into account. 28 N.L. 
R. 345 . 12 R 164=149 1 C 1033=1934 R. 65 
As to adding costs, jee 6 P. 444=1927 P 328 
=104 1 C 267. As the award of interest 
subsequent to the date of suit was entirely 
discretionary to the Court and as the plain- 
tift would not be entitled to it as a matter of 
legal right, It could not, in the strict legal 
sense, be deemed to he part of “the subject- 
matter m dispute on appeal" within the 
meaning of S 110 of the C P. Code. (It 
would be different in the case of a defendant ; 
but he should appeal against the whole 
decree, including interest pendente hte ) (42 
A 445, Ref ) 1933 M.W N. 260=37 L.W. 491 
=64ML.J.496. 

Mesne Profits —Future mesne profits 
may be taken into consideration in assessing 
the value of the subject matter for purposes 
of this section 63 I (3 492=2 Pat L. T. 
67S,46I.C. 137, 621 C. 9S9. 

“Directly or indirectly involved "—The 
condition laid down in para 2 of the section 
is independent and self-sufficient and does 
not depend on fulfilment of both or either of 
the conditions in the first para 1937 A L J 
38=1937 A.W R. 1297 The mere possibility 
of similar litigation in the Presidency will 
not entitle the petitioner to add to the value 
in one case that of the other cases as 
"indirectly involved" unless the other litiga- 
tion Will be affected by res judicaia 34 L W 
817=61 M.L J. 692 following 57 M L.J. 477 
See also 54 A. 431; 38PLR. 767=1936 L 
31; 1937 L 95 

Connected cases.— Where in two con- 
nected suits the points are identical but one 
only exceeds Rs. 10,000 m value and is 
cwtified as fit for appeal to the Privy Coun- 
cil, the other suit should also be similarly 
certified though its subject-matter is less 
than Rs 10,000 m value. 43 A 223=18 A L 
J 1 119=59 1 C 794 See also 48 1 C 124=16 
A.L.J. 864 , 33 I C. 369=13 ALJ 1075. 
Connected appeals— Certificate given m one 
—Other also entitled to appeal. 27 LC 378 
=13 ALJ, 57=37 A 124 See also 50 I C 
760=23 C W N 582; 10 1.C.967 (1)=13 CL 
J. 503 Appeal to Privy Council- Appeal 
and memo of objections to High Court— If 
one proceeding or different proceedings 52 
M. 521= 1929 M. 429 

Consent decree.— No appeal lies against a 
consent decree to His Majesty m Council 
and leave to appeal cannot be granted 5 


Pat.L.J. 383=57 I C. 24S (2). But see 6 Pat. 
L.J 171=621.0.235=1921 P.193 
Disciplinary Proceedings.— Section 39, 
Letters Patent, empowers the High Court 
to declare the fitness of an appeal in a non- 
criminal matter, if it is a final judgment or 
order, of the Court made on appeal or in the 
first instance. A proceeding under C". 10, 
Letters Patent, does not_ fall under anj of 
the jurisdictions specified in the Letters 
Patent, Cl 3’, and therefoie no leave 
appeal could be gianted. 41 C. 734=15 C. 
LJ 383=19 C.WN. 593, Proceedings under 
Cl 8 (Rangoon), Letters Patent, against 
legal practitioner— Leave to appeal cannot 
be granted 8 R 40 Proceedings foi 
contempt in respect of a newspaper 
article by an advocate and published 
by the editor of the paper, in which 
the persons guilty of contempt aie convicted 
and sentenced, aie in the exercise of the in- 
herent jurisdiction of the High Court and of 
a criminal naluie. They are not of a civil 
or administrative character The matter is 


of an exclusive jurisdiction and the order is 
final. Neither S 109 noi S 110, C P Code, 
applies to the case 155 1 C. P8=1935 A L T 
810=1935 A. 811. 

Practice and Procedure— See 1925 M. 
1223=49 MLJ. 309,26 Punj L. R. 123= 
1925 L 468. Where leave to appeal is 
granted the certificate granting leave should 
show on its face that discretion of the Court 
was invoked and exercised 25 C W N 770 ; 
6 Pat L. J 163 , 2 Pat. L T 132=62 1 C 320 
=13L.W 365 (P.C.) Under S no (2). C. 
P. Code, the question directly or indirectly 
involved must be one between the parties to 
the suit 93 P.R 1913=21 I C 624 The 
High Court has no jurisdiction to grant leave 
to appeal to the Pnvy Council in form pau- 
peris 44 1 C. 731=3 Pat.L.J. 179 See also 
42 M 32=35 MLJ. 258 ; 115 1 C 832 If the 
appellant takes up a new position while 
appealing to Privy Council leave cannot be 
granted 58 1 C 179. , ^ 

Leave to appeal— Grounds -Point not 
allowed to be raised for the first time in 
second appeal, 76 I C 516=1923 A. 463 
Decree of High Court partly affirming and 
partly reversing decree of lower Court 66 
I C, 721=1923 A 243 See aho as to affirm- 
ing judgments. 62 I C. 71=10 LB.R 307 
and cases cited under S 109 See also - 
Pat. L T. 173=60 IC 500=1921 P 129 
(Defendant taking no interest in the 
proceedings). 

Sec. Ill' Scope and application of 
SECTION. — Section 111 applies to a s.ngle 
Judge of a High Court established under 
the Charter Act, 1861 127 P W R. 1917 
=42 1 C. 893=131 P L R, 1917 Even where 
leave to appea’ from it to Division Bench 
has been rejected. 160 I.C. 150 (1)— 17 Pat. 
L T. 173=1936 P. 106 Appeal from a single 
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(fl) from the decree or order of one Judge of a High Court i[ constituted 
by His Majesty by Letters Patent] or of one Judge of a Division Court, or of 
two or more Judges of such High Court, or of a Division Court constituted by 
two or more Judges of such High Court, where such Judges are equally divided 
in opinion and do not amount in number to a majority of the whole of the 
Judges of the High Court at the time being; or 


(5) from any decree from which under section 102 no second appeal lies. 
lll-A. (New) 2[Where a certificate has been given under section 205 (1) 
A „ j ir- * of the Government of India Act, 1935, the three last 
ppe s 0 e era Cour . sections shall apply m relation to appeals 

to the Federal Court as they apply in relation to appeals to His Majesty m 
Council, and accordingly references to His Majesty shall be construed as refer- 
ences to the Federal Court; 


Provided that— 

(a) so much of the said sections as delimits the cases in which an appeal 
will lie shall be construed as delimiting the cases in which an appeal will lie 
without the leave of the Federal Court otherwise than on the ground that a 
substantial question of law as to the interpretation of the said Act, or any 
Order in Council made thereunder, has been wrongly decided; 


(b) in determining under clause (c) of section 109 whether the case is a 
fit one for appeal, and, under section 110, whether the appeal involves a sub- 
stantial question of law, any question of law as to the interpretation of the said 
Act, or any Older in Council made thereunder, shall be left out ot account.] 


Savings 


112. [S. 616.] (1) Nothing contained in this. 
Code shall be deemed— 


(o) to bar the full and unqualified exercise of His Majesty's pleasure in 
receiving or rejecting appeals to His Majesty in Council, or otherwise howso- 
ever, or 


(b) to interfere with any rules made by the Judicial Committee of the 
Privy Council, and for the time being in force, for the presentation of appeals, 
to His Majesty in Council, or their conduct before the said Judicial Committee. 

(2) Nothing herein contained applies to any matter of criminal or 
admiralty or vice-admiralty jurisdiction, or to appeals from orders and decrees 
of Pnze Couits. 


Leg. Ref. 

For words ‘established under the Indian 
High Courts Act, 1861, or the Government 
of India Act 1915,' the words within brackets 
have been substituted by the Government of 
India (Adaptation of Indian Laws) Order, 
1937 

® This section has been newly inserted by 
the (Jovemment of India (Adaptation of 
Indian Laws) Order, 1937. 

Notes. 

Judge acting in revision does not lie 46 M 
958=46 M L.J. 117=1924 M. 399, No appeal 
lies to Pnvy Council from the decree or 
order of one Judge of High Court passed in 
the exercise of either appellate or revisional 
junsdiction 33 BomLR 1106=134 l.C. 
1164=1931 B 503 (13 C.L.J 90; 13 CLT. 
691;6PL.J. 116, Not foil ; 56 C 512; 46 
M.9S8,Foll.) 

Sec 112.— The Code of Gvil Procedure 
does not limit the prerogative right of the 
Crown to admit appeals, where leave to 
appeal is refused by the High Court. 15 B. 


155. Where a question of great public im- 
ortance arises, special leave to appeal will 
e granted, even though the subject-matter 
in dispute is under the appealable value. 8 
MIA 1 Also where an important principle 
of law IS involved. 8 M.I A. 203, In 1 1 A. 
72 special leave was granted to try the ques- 
tion whether a District Court can review an 
order refusing to register a document, See 
Notes under Ss 109 and 110, As regards the 
power of the High Court to grant an exten- 
sion of time for furnishing security in Pn \7 
Council appeals in so far as there is any 
conflict between Act XXVI of 1920 and 
0 45, R. 7, C P Code, on the one hand and 
R 9 of the Privy Council Rules on the other, 
the Privy Council rule must prevail by reasom 
of this section 101 I C 555=51 B. 430= 
1927 B. 217 (F.B ) . Under R. 9 of the Privy 
Council Rules, High Court has power not 
only to extend the time for making the 
deposit and for furnishing the security, but 
also to change the form of security. 132 
I C 438=33 Bom.L.R. 487=1931 B. 278. . But 
as a matter of practice, High Court will be 
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PART VIII. 

Reference, Review and Revision. 

Subject to such conditions and limitations as may be 


Reference to High Court. 


prescribed, any Court may state a case and refer the 
same for the opinion of the High Court and the High 
Court may make such order thereon as it thinks fit. 

114. [S. 633.] Subject as aforesaid, any person 
considering himself aggrieved— 

(a) by a decree or order from which an appeal is allowed by this Code, 
but from which no appeal has been preferred, 

(b) by a decree or order from which no appeal is allowed by this Code, 
or 

(c) by a decision on a reference from a Court of Small Causes, may 
apply for a review of judgment to the Court which passed the decree or made 
the order, and the Court may make such order thereon as it thinks fit. 


Notes. 

reluctant to change the form of security 
except for good cause. (Ibid ) 

Sec. 113— Where it was difficult to hold 
that the Judge making the reference enter- 
tained any reasonable doubt as lO what 
his decision should be or as to what 
decision was correct, but the respondent 
withdrew any objection on this ground, as he 
said the questions that arose would affect a 
very large amount of money, reference was 
entertained. 1 R 220=19^ R 193 On this 
section, see also 14 I C.782=14 Bom.L R. 259 
(Powers of Collector) Reference ought 
not to be made in a case covered by autho- 
rity 39 M L.T 606 Deputy Commissioner 
IS not a Court within the meaning of S. 113 
read with 0 46 5 0 W.N 891=1928 O 485 
Sec 114: Review—When c\n be allow- 
ed— Scope OF Section —Section 114, C P 
Code, has to be read with 0 47, R I which 
prescribes the grounds upon which an appli- 
cation for review may be made , and unless 
the tase can be shown to be within the terms 
of this rule, a review oughtnot to be granted 
0 47, R. 1 must be read as m itself 
definitive of the limits within which review 
IS pemitted and the words "any other suffi- 
cient reason" must be taken as meaning a 
reason sufficient onground at least analogous 
to those specified immediately previously, 
(49 1 A. 144) 151 1 C 41=1934 PC 213=67 
M.L J. 608 (PC) An obvious and patent 
error of law might be a good ground for 
review, but where there is no such blunder, 
no review lies. The High Court reversed 
the decree of the lower Court on the fact 
which Avas not disputed but on explanation 
as to the description of a certain payment 
made by the appellant The respondent put 
in an application for review on the ground 
that a new contention was put forward. Held, 
that there was oo new contention and that 
review should not be allowed. 1933 R 85= 
146 1.C.^ It is a wrong procedure fora 
lower Court to review its former order 
merely on the giound that a ruling of the 
High Couit had not been brought to its 
notice on the previous occasion 132 I C 
815=1931 ALJ 889=1931 A 91. Held, 
by the majority of the Full Bench 


(Mnkerji, J , dissenting), that an application 
for review of the judgment passed by a 
Ben'^h hearing an appeal under the Letters 
Patent from the decision of a single Judge 
would not he. 53 A 535=1931 A. 244 (F.B.) 

(I A L.J. 509 and 16 A L J. 964, Appr ) 

Per Banerji and Beniiet, //, —Procedure is 
one thing and jurisdiction is another. There 
IS a clear distinction between procedure and 
jurisdiction. A Bench hearing a Letters 
Patent Appeal derives its jurisdiction to 
hear the appeal from the Letters Patent and 
not from the Code, because the Letters Patent 
proMde that such an appeal should he to a 
Bench and the Code makes no such provision 
and as S 114 is not intended to provide for 
the review of judgments passed m the exer- 
cise of jurisdiction derived from other laws 
no review is competent (Case-law discussed ) 
53 A. 535=132 I C 24=1931 244 (FB) 

See also 134 I C d30=1931 P 400 

Several bTiMjEs in rlmew rniiiuN— A 
review proceeding ordinarily commences 
with an ^ t parte application The Court then 
may either reject the application at once or 
may grant a rule calling on the other side to 
show cause why the review should not be 
granted. In the second stage the rule may 
either be admitted or discharged and the 
hearing of this rule may mvolve to some 
extent an investigation into the merits If 
the I ule is discharged the case ends. If, on 
the other hand, the rule is made absolute, 
then the third stage is reached Though in 
one aspect the result is the same whether the 
rule is discharged or on the re-heannglhe 
original decree is repeated in law there is a 
material difference , for in the latter case the 
whole matter having been reopened there is 
a fresh decree In the former case the par- 
lies are relegated to and still rest on the old 
decree Particular case held to fall at the 
second stage and appeal held to be competent. 
(30 B. 5b, Rel on ) 55 M. 871=1932 M 669= 
63MLJ 357 

Miscellaneous.— Public Prosecutor was 
given sanction to prosecute an attorney— 
Leave to appeal to Privy Council against 
order granted— Review allowed. 41 C. 734= 
19 CW.N. 593=22 IC 324 Reversal of 
High Court’s decision in a connected case by 
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tlic Pnv> Council is not a sufficient cause for 
ie\iew 43 MLJ. 33=70 I.C 741=1922 M. 
227 Review cannot be granted on the 
ground of mistake of law or on the merits. 
8NLJ 31=87 IC 125=1925 N 266. Re- 
view can be allowed in respect of probate 
proceedings. 3 R. 261=1925 R. 314 Appli- 
cability to appeals under Letters Patent- 
Review 29BomL.R371 Judgment in an 
income-tax case on a statement made by the 
Commissioner under S. 66 of the Income-tax 
Act does not come under S 114, C P. Code, 
because the judgment is neither a decree nor 
an order. 1930 A.L.J 78=122 1 C 741 Section 
does not apply to Revenue Court proceed- 
ings 138 I.C 465=1932 A.L J. 437=1932 A. 
293 (FB), 

Sec 115 .Scope OF SECTION. -The powers 
of the High Court under the section are 
strictly limited to those matters mentioned 
therein 35 C W N 775=134 1 C 1063=1931 
C 604. When High Court as a Court of 
revision, under its inherent powers to re- 
mand, remands a case for further evidence 
on an issue and findings, retainmg seizin of 
the case, it has no power to scrutinize or 
review the evidence The powers of that 
Court are limited by S. 115 and all it can do 
IS to determine whether the lower Court 
exercised its jurisdiction with material iire 
gulanty in arriving at the finding it did on 
the issue remanded to it for trial I L R 1936 
N 188=1936 N 140. The High Court ought 
not to interfere in the exercise of revisional 
jurisdiclion, unless very strong consideia- 
lions and, m particular, considerations of law 
constrain it to interfere 146 I C 933=1934 
P 41 See also 30S.LR 271=1936 S 172 
Revision is not directed against decisions on 
Questions of law or fact in which juiisdic- 
lion IS not involved [40 M. 793 (P.C.), Ref ] 
27 S L R 190=1933 S 329. Mere mistake of 
law or tact is no ground for revision. 1937 
R. 61 , 166 LC 215=1937 O.W.N. 39 High 
Court should do nothing to encourage liti- 
gants to avoid the procedure laid down and 
seek a speedy lemedy by eliminating steps 
provided 145 IC 261=1933 N 221(1). 
S 115 does not require that there should be 
an application IS P. 738=165 1 C 927=1936 
P 591=160 1 C. 361 (2) =1936 S. 1 Or that 
such application need necessarily be made by 
an aggrieved party The only limitation 
against the exercise of the power of this 
Court under S. 115 is that the case should be 
one in which no appeal lies 146 1 (J. 258= 
1933 L 327 See also 144 I.C 883=1933 S 
200. The High Court's power to interfere 
in levision and set aside an illegal order 
setting as'de an execution sale, is not affect- 
ed or rendei ed nugatory by the fact that the 
original execution case has been dismissed. 
Any order that the High Court might pass 
will not in any way be affected by tiiat fact. 


62CL.J 308=39 CW N 913. Omission to 
give a finding on necessary issue is failure to 
exercise jurisdiction. 150 I C 312=36 PL 
K 69=1934 Pesh 33 Where the decision of 
a suit involves the decision of legal infer 
ences to be drawn irom the established facts 
and the question is an important question of 
law, revision is competent even if the suit is 
of a small cause nature 163 1 C. 448=1936 
Pesh. 148 The powers of revision undei 
S 25 of the Provincial Small Cause Courts 
Acts are more extensive than those exercis- 
able under this section 27 A 192 , L R. 3 A. 
17. Under this section the High Court can 
revise orders of Presidency Small Cause 
Courts 7 CW N 547. As to applicability 
of section to appellate ordei in pioceedmgs 
under S. 476, Cr P Code, jci? 11 OW.N. 
1469=1935 0.59, 1935 A L]. 943=1935 A. 
696 As to applicability of section to deci- 
sion of Deputy Commissioner in rent suits 
in Chota Nagpur, jcc 1935 P. 417. Older of 
Sub- Collector refusing to ^et aside rent sale 
under S 131, Madras Estates Land Act, or 
order of Collector under S 205, is open to 
revision 44 L W. 567=1936 M.W N 1 175= 
71MLJ 607. 

“CoURlS” SUBORWNATE TO Hk.H COLRT — 
For the purposes of S 115, C. P Code, a 
Court subordinate to a High Court is one 
over which the High Court has appellate 
jurisdiction 100 1 C. 36=1936 0 \22, "Any 
Court subordinate" wlielhcr ii eludes single 
Judge of the Chief Coui t of Oudli 2 Luck. 
1=9910547=1927 0 59=11 OWN. 1533. 
ft does not. 153 IC 267=11 OWN 1533= 
1935 0 72. The Bombay High Court has 
power under S 115 to revue an order of the 
Judicial Assistant at Aden as the latter is 
subordinate to the formei 144 T C. 705=35 
BoraL.R 271=1933 E 194. The Revenue 
Officer when making a settlement of rents 
under Chapter XI of the Madras Estates 
Land Act is not a Civil Court So the Board 
of Revenue wl en directing the revision of 
his proceedings under S 172 is also not a 
Civil Court and the High Court cannot 
either undei S 115, CP Code, or S. 107, 
Government of India Act, revise an order 
made or purported to be made under S 172 
56 M. 883=140 I C. 331=19.32 M 612=63 M 
L J 450 (F B ) See aho 55 M 942=1932 M. 
S29=63MLJ 282 (Order under Hereditary 
Village Officers Act). The section does not 
apply Jo Revenue Couits at all. The High 
Court's levisional jurisdiction in such cases 
1.S deiived from other statutes 'uch as S 253 
of the Agra Tenancy Act 1932 A L J 863= 
1932 A. 589 As to whethei Assistant Collec- 
tor of second class is subordinate to (Thief 
Court, see 163 T C 930 “Court" Meaning 
of 50 M 121=99 1 C. 148 (2)=1927 M. 93; 4 
R. 304=98 I C. 902=1927 R. 1 (F B ). Joint 
Sub-Registrar acting under S 75 (4), Regis- 
tration Act, is not a Court subordinate. SI 
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il. 245=1928 M 475 The District Court ex 
ercising judicial function according to S. 198 
of the Bombay Municipalities Act, 1925, 
is a Subordinate Court 55 B 544=33 Bom. 

L. R. 1067=1931 B 582. A Judge deciding an 
election petition under S IS of the Bombay 
City Municipal Act is not a Court but a per- 
sona desigmta and his decision cannot be the 
subject of a revision to the High Court. 142 
I C. 378=35 Bom .L.R 89=1933 B 105. See 
also 1933 A.LJ 971 So also the District 
Judge acting under the Mandalay Election 
Rules and deciding an objection to an elec- 
tion. HR 1=142 1 C. 80=1933 R 41 (1). 

aim 1933 AL.J. 971 So also a Judge 
holding an enquiry under S 19 (3) (6) of 
Bomby Local Boards Act. 151 1 C 89=19S4 
Sind 110. As to District Court exercising 
jurisdiction under Indian Companies Act, see 
1935 A 310. Where a decree is transfer- 
red to Collector for execution under S. 68 he 
IS acting judiciallj but not as a Court. The 
High Court has no jurisdiction to revise 
his order. 35 Bom L R. 761=1933 B 369 
The High Courts power extends to revi- 
sing the order of the Collector made by 
him in the exercise of his own revisional 
powers 41 L W 589=1935 M. 367=68 M L. 
J. 441. An order by the Deputy Collector 
acting under the Madras Estates Land Act 
under 0 21, R. 101 is one revisable by the 
High Court, and not by the District Collec- 
tor under S 205 of the Estates Land Act, and 
hence an application to the District Collector 
for revision is incompetent But when the 
District Collector declines to interfere with 
the Deputy Collector's order, the High Court 
cannot interfere with that order under S. 115 
though the District Collector is wrong in dis- 
missing it on the merits 41 L.W 623=1935 

M. 309=68 M L J 324 The District Magis- 
trate exercicuig powers under S 318 U. 
r Municipalities Act, 1916, is not a Court 
suboidinate to the High Court 140 I C 125 
=1932 A 651 In proceedings under S 18, 
Land Acquisition Act, the Collector acts as 
an admmistrative and not a judicial officer 
subordinate to the High Court and his order 
refusing to make a reference cannot be revi- 
sed by the High Court. 1932 AL.J. 769= 
1932 A 568 (F B ) . 54 A 282=1932 A 598. 
See also 12 R 275=150 I C 1049=1934 R 618; 
38 CW.N 844=60 CL J 184=1934 C 758. 
The ‘Court’ mentioned m S 3 (d) of the 
Land Acquisition Act, is a Court subordinate 
to the High Court and therefore amenable to 
Its revisional jurisdiction 148 1 C 617=1934 
A L J 32=1934 A, 260 (F B ) ; 1930 l,.242; 
137 I C 68=1932 O 180 In dealing with 
the acquisition of property, the Calcutta Im- 
provement Trust Tribunal is acting as a 
“Court”, and the Court is entitled to inter- 
fere with the order passed by the President 
of the Tribunal 139 I C. 180=36 C W N. 370 
=1932 C 660 Courts in the exercise of 
superintending powers will not ordinarily 
interfere except in cases of grave and other- 
wise irreparable injustice. 31 B. 138. See 
also 9 R 71=134 I C. 744=1931 R. 136, 134 


I C.4S4-- 1931 A. 72; 14QIC. 226=36 L.W 
586; 138 1 C. 277=1932 L 305. High Couit 
need not interfere ou mere technical grounds 
138 I.C. 121=1932 M. 223. Interference is 
justified wIkh the view of the lower Court if 
allowed to prevail, would result in contusion 
and subvert the result of a past litigation. 
137 LC 603 121=34 Bom LR 206=1932 B. 
210 The High Court may deal with a case 
under tbs section without there being an 
application by any of the parties. 28 C 680; 
4M.217,139 IC 167=1932 M 714, 32C- 
146, 28 A. 72 , 1 F 232=t.5 I C i22 , 144 I C. 
883=1933 S 200 , 146 1 C. 258=1933 L, 327 . 
68M.LJ 218^ Butjee 7 CL R 191 Whe- 
ther revision lies against order under 0. 26, 
R. 1, see 32 C.W N 128 , against order under 
0. 39, R. 1, see 102 I C 7^00; against order 
under 0 47, R 7, see 5 R. 121 , against order 
under S 73 of the Madras Village Courts 
Act, see 1927 M.W.N. 420; against order 
under Part VH of the Succession Act, see 
102 1 C 622 \\ hat cannot be obtained by an 
appeal ought not to be available in revision. 
103 I.C 670=1927 M. 859. High Court will 
not extend its interference in revision to 
matter in which it would not interfere even 
in second appeal (20 C L J 213, Foil ) 115 
I C 133=1929 M. 259. Interference in revi- 
sion is discretionary and when the interfer- 
ence is likely to work, not m the interests 
of justice but rather against it, such a course 
should not be taken. 1930 L. 4l7t2) S'ee 
also 5ACL.J 253=36 C.W N. 16=134 IC. 
1045=1931 C 607. 1933 A. 154, 42 A. 626=60 
I C 81 , 1931 M. 534 Right of re\ision— One 
paity applying to Court to prevent pleader 
of opposite party— Court preventing pleader 
—Opposite party can apply for revision 110 
I C 544=1928 -\L 592 

Revision JiND Appi-wl— There is an ana- 
logy between a revision application and an 
appeal but the two are not identical In a 
suit or an appeal, the points to be decided 
ordinarily are those on which the parties are 
at variance A revision application stands on 
a different footing It is a matter between a 
higher Court and a lower Court, in fact 
revisional powers may m certain cases be 
exercised without an appeal or an application 
by any of the parties concerned 144 I.C 
883= 1933 S. 200. 

Powers of Local Legislature to affect 
Revisional Jurisdiction of High Court.— 
Per Bemet, /—The local legislatme has 
power 'with previous sanction) to pass laws 
affecting the jurisdiction and powers of the 
High Court, whether denied Irom the 
Government of India Act. 1919, the Letters 
Patent or the Codes (ii) Ihe power of 
superintendence under S 107, Government 
of India Act, 1919, depends on appellate 
power and can also be affected by laws of 
the local legislatuie (m) Where a special 
tribunal is created by an Act of the local 
legislature or of the Indian legislature to 
determine rights created by that Act, and 
that Act states that the decision of the 
tribunal shall be final, there is no interfer- 
ence with the rights of appeal, superintend- 
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■ence, or re\:sion oi the High Court, because 
the High Court never had such rights over 
the tribunal. 147 LC 148=1933 A L J 971 
^ee aho IS I I C. 880=38 C W.N. 986=1934 
C 666. 

Powers of revision of non-cuartered 
High Courts— Whatever powers Courts 
other than Chartered High Couits may have 
must be exercised under S. 115, C P. Code, 
and not under the section by which powers 
aic conferred by the Government of India 
Act upon Chartered High Courts. 151 I C 
89=1934 S. 110 

Finding of Fact.— The power of interfer- 
ence in revision is much more limited than 
that in case of second appeals Hence a con- 
current finding of fact of the lower Court 
based on evidence cannot be mteifered with 
1936 P SS8 A finding oi fact of the Court 
of appeal below is not liable to be set aside 
in revision 151 I.C. 1088=59 CL.J. 417 — 
1934 C. 795. The question whether it has 
been established by evidence that a particular 
person became a surety for the payment^ of 
the amount due on a promissory note is a 
Question of fact which cannot be agitated in 
revision ISO I C. 1055=1934 R. 306. The 
lower appellate Court decided the appeal on 
finding based on the comiruction of a power 
of attorney which it had jurisdiction to do 
HeW, that the fiudmg was not open to chal- 
lenge m revision 15 L. 305=149 1 C. 1102= 
1934 L 67 (1) Where a finding is arrived 
at aftei a consideration oi the oral evidence 
and incidentally of certain letters, the ques- 
tion of the construction of these letters is 
not a matter which Can be examined in revi- 
sion. 151I.C.38S (2)=1934 A 530 A find- 
ing that a certain document is not genuine is 
a finding of fact 161 1 C 21=1936 L 725 
So* also a finding of the lower Court about 
the bailee having taken necessary care of the 
goods such as is required bv S 151 of the 
Contract Act. 161 IC 417=1936 OWN. 
334=1936 0 264. 

Construction of Section— S. 115 being 
merely an empowering section granting 
jurisdiction regulated by the discretion of 
the High Courts, it ought to receive a liberal 
rather than a narrow mteipretalion. 40 B. 
86=33 LC 358 ; 65 1 C. 37. High Court has 
revisional powei under the Charitable and 
Religious Endowments Act (XIV of 1920). 
27ALJ. 911=1929 A 581. “Record of a 
case” means the record of the legal pioceed- 
ing decided although it is only a legal pro- 
ceeding in the suit. 24 S.L.R. 277=1930 S. 
i65 _(FB). There is no provision in the 
section that the High Court cannot interfere 
in a case where an appeal lies to an inferior 
Court. Hence where the plaintiff has not 
filed an appeal to the District Judge which 
remedy he has from an order of the Sub- 
Judge rejecting a plaint, the High Court can 
interfere in revision. 154 I.C. 103=1935 P. 
86 See also 63 CLJ 105=1936 C 786. 
S. 115 of the Code clearly refers in Cls. («) 
and (b) to jurisdiction, which means the 
jurisdiction of the Court and not the com- 


petence of any party to sue. A finding that 
a party is not competent to sue is not there- 
fore a finding affecting the Court’s jurisdic- 
tion. 165 IC. 278=38 PL.R. 315=19361. 
783. 

Interlocutory orders— As to interfer- 
ence in revision with interlocutory orders, 
seelSl.C 107=1923 L 301, 54 C. 1038,156 
IC. 162=1935 R 122, 106 I.C 57 (Asa 
general rule no interference with interlocu- 
tory orders). 1341 C. 118 (L), It IS into- 
lerable that where issues arc decided sepa- 
rately, there should be what is leally an 
interim appeal in the form of an aaplication 
in revision to High Court. 146 1 C 615 =■ 1933 
R. 263 The High Court has jurisdiction 
undei S. 115 to revise an interlocutory order 
passed by a Subordinate Court from which 
no appeal lies to the High Court. But it is 
only when irremediable injury will be done 
and a miscarriage of justice inevitably will 
ensure that the Court Will intervene. 11 
R. 36=143 I.C. 525=1933 R. 49. See also 
60 CLJ. 91=38 CWN. 1146, 154 IC 
615=1935 P 90 W'hcre the order is 
extraordinary oi illegal or one made by the 
Court without any power to do so, it is open 
to the High Court to interfere. 134 I C 118 
(L) Oi.ifthe Older lb palpably incorrect 
and IS one which gives the Court juiisdiction 
which it has not got. 13 K 595=1935 R. 
466 The word "case” covers intcilocutory 
order. Such older if it goes to the root of 
the case can be levised. 27 N.L R 254=130 
I C 145=1931 N 17 Sfc aho 9 R 71=134 
I.C 744=1931 R 136, 9 K 86, 9 R 92 Inter- 
ference would be justified if otherwise ir- 
reparable damage would result 4LLJ 
176=65 1 C. 282 , 44 B. 619 , 5 M L J 75 , 1936 
A.ML J 4 See also 11 R. 36, 131 1 C 503= 
1931 R 193 (2) (Order impounding a docu- 
ment) or there are other special and excep- 
tional circumstances necessitating interfe- 
rence. 26 1 C 954=20 C.LJ 426, or where 
there arc other most cogent reasons 43 I.C. 
684 As far as the Madras High Court is 
conceincd, it cannot beheld that there can 
be no interfeicnce by way of levision in an 
interlocutory mattei oi proceedings on the 
giound that it is not a case decided 113 1. 
C 646=1929 M 121. .Sind J udicial Commis- 
sioner’s Court has no jurisdiction to inter- 
fere in revision under S 115, C P. Code, 
with interlocutory ordeis even in exceptional 
circumstances 24 S L K 227=1930 S. 265 
(F B.) The Rangoon High Court has 
always entertained applications in revision 
with a certain amount of freedom, even 
when the cases are not compltle, if to allow 
a case to proceed would result m waste of 
time, trouble and money. 157 I.C 814=1935 
R 225 On this point, see also 85 I.C 619= 
1925C. 1118; 28 C. W.N. 991=82 I.C 1008. 
Interlocutory orders that can be rectified on 
appeal are not revisahle although there may 
be no appeal directly from such orders, 5 M, 
L.J. 75 But see 14 C 768. See also 9 M. 256; 
5 A. 293; 18 B. 35. Where deciee is against 
legal representative, as to whether revision 
lies from order in execution rejecting 
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application by posthumous son to be im- 
pleaded as legal representative. 1936 
S. 166. 

The fouowing interlocutory orders are 
OPEN TO revision — Where the order ts arbi- 
trary and unwarranted m law 58 1 C. ?29= 
18 A.L.J. 486: 1927 M.W N 218 (as) where 
the lower Court wrongly refused to grant 
commission for examination of witnesses. 
3SC.LJ. 78=68 I.C 9; improper orders 
under Guardian and Wards Act, 42 I.C. 240, 
where amendment was improperly refused, 
(j 7IC 335, detect of jurisdiction causing 
failure of justice, 67 I C. 278=2 L.LJ 673; 
60 1 C 481 ; where irreparable damage may 
result, 4 L L J 176=1922 L. 100 ; or where 
irreparable waste of time and money would 
result, 2LLJ 555 = 64 1C 387, allowing a 
party to adduce evidence after closing ol the 
case, 59 I C 450, order as to misjoinde^j of 
part’es and causes of action 43MLJ 277= 
70 1 C 684 , misjo’nder of causes of action, 43 
aiLJ 218=69 1 C 960 , 42 ML J. 97; order 
refusing to add person as parly defendant, 
1929 0 148, 1929 M. 403 (2), 1930 P. 592; 
order directing trial piecemeal on certain 
issues only, 60 1 C. 528=2 Pat.L T 154; im- 
proper order of remand, 1922 P 79; 1922 P. 
359=50 1 C 470 , 45 C L J. 194 [In such case 
High Court cannot go into merits of the 
order of remand 39 M L.T. KO ] Order ‘set- 
ting aside Si parte decree 32 C.W N 507 
Question whether particular person should 
be next fiiend— Order of Court— Revisable 
1929 L. 257=11 L L J 130 Summary rejec- 
tion of application under 0. 9, R 9 is revi- 
sable 1929 L 878 An order refusing leave 
to sue as a pauper is not an interlocutory 
order and is revisable. 142 IC 379 (32 A 
623 and 48 M. 700, Poll ) A Court has juris- 
diction to consider the merits of the case on 
an application to sue m forma pauperis, 
t*he fact that the Court placed reliance on 
evidence which might not be relevant to a 
pauper application is not an irregularity 
affecting its jurisdiction and no revision lies. 
(40 M 793, \ppl.; 17 SLR 133, Foil ) 26 
SLR 491=142 1 C 379=1933 S. 82; 117 I.C. 
908 

The following Interlocutory Orders are 
NOT open to Revision,— The question of 
whether there is “sufficient cause” for an ad- 
journment under 0. 17, K. 1 is a question of 
fact ; whether decision on the merits is right 
or wrong, it must be held to be final on the 
point 154 1 C 935=1935 A.L.J. 372=1935 A. 
476 Order gi anting adjournment on payment 
of costs. 25 I (i 207=12 A. L J. 460, order 
deciding preliminary issue in a suit where 
such order would be appealable after final 
decision in the suit, 56 I C 248, 1461 C 615 
=19.33 R 263,156 I C 615 (1) = 1935R. 158. 
(Preliminary issue of tes ludicata decided 
first! , 4 A W R 721=1934 A L J. 1204=1934 
A, 986 (Refusal to decide question of law in 
the first instance). See also 149 IC 126= 
1931 C 4W But see also ‘58 I C 729=18 A. 
L J. 486 , 39 A. 254=38 1 C 828 ; defect of 
jurisdiction where no failure of justice is 
1-65 


caused. 67 I.C 278=2 Lah.L.J. 673 ; order 
directing a paity in sdteme suit to give evi- 
dence. 16 I.C 3, order deciding admissibi- 
lity of certain evidence 101 I C, 385=29 
Bom.L.R. 304 ; order refusing to add parties. 
25 A.L.J 991 ; orders which are open to 
appeal. 16 L W. 312=74 J C 812 , 22 I.C. 279 
=1914 M W N 95 , 24 I.C 781=1 L \V. 232; 
71 1 C 911; 41 I C 942, ordei refusing to 
stay proceedings under S 10, C Code, 
1924 L 425 (F B ), Kel. on, lo5 I.C 131=1936 
L 569, order disailow'.rg interrogatories 58 
I C, 721 , refusing to frame additional 
29 I.C. 876, 1923 P. 518=7.' 1 C. 148 . ord^- 
dismissing application to examine witness on 
commission, 64 I.C 821; 116 IC 97, order 
as to appointment of guardian ad Ltem is not 
open to levision, 46 LC. 316=5 Pat L VV 92; 
where another remedy is open to the party 
and no ii reparable harm wmuld be done 5 P. 
L J. 400=56 I C. 649; order giving directions 
as to taking accounts; 3 Pat.LT. 638=19^ 
P. 508, Ol giving directions as to the order 
in which properties ought to be sold in court 
auction 1933 A. 959 Order allowing plain- 
tiff to withdraw the suit with liberty to bring 
a tresh suit, supported by good reasons 10 

0 W N. 311. As to order imposing condition 
of security in granting leave to defend under 
0. 37, R. 3 (2) See 70 :M L J. 241=43 L W. 
298=161 1 C 182=1936 M 246. Ks to order 
reviewing plaint rejected lot non-pajment of 
Court-fee, see 67 C 61. An interlocutory 
order directing the plaintiff to pay an addi 
tional court-fee cannot be the subject of 
revision The proper course for the aggnev - 
ed paity would be to file an appeal if and 
when the plaint is rejected on his refusal to 
pay the court-fees. Suit for partition 
decreed— Succeeding JuJee moditym^ pnor 
ordei- Valid- Cannot be interfered with in 
revision beng only of an interlocutory nature 
34 C.W N 731=1931 C 52 Order as to 
locus standi ol a person to apply for setting 
aside sale under 0 21, R 89 is not open to 
revision 161 I.C 424=1936 OWN 344 So 
also in execution Where the custody Court 
decided that certain person is not entitled to 
any priority, with reference to property in 
Its hands. 163 I.C 584=38 PLR. 800=1936 
L. 521. Also order on application under S 19, 
Arbitration Act, 1936 S. 205. 

Other remedy open.— W here another 
remedy is open to the party, e g ihy a suit or 
appeal or otherwise, the Court will not enter- 
tain an application for reMsion Sec 31 C. 
W N 615=98 1 C 89=1927 C IP ; 29 Bom. 
L R. 1355=1927 B 599 , 1927 M. 1030 , 64 LC 
469; 58 1 C 299 , 63 1 C 809, 40 A. 216; 44 B. 
595 ; 47 1 C 190 ; 18 L W. 105 ; 41 M L.J 373 ; 
31 M L J 827, 371 C 348, 30 1 C 845=18 M. 
LT.243,1 LW 905; 29 MLJ. S3;l LW. 
233 , 1914 ll W N 95=22 I C 279 . 23 M L.J. 
281; 1912 M W.N 956, 1 P. 68=65 I C 135; 
SOWN 999=1931 0 408 , 14 L 51 ; 1933 IL 
217, 1341 C 160=12 Pat LT 613, 1931 A- 
294 (F B > ; 53 A 466- 1931 A 333 (2) ; 161 

1 C 258=1936 R 12 , 155 I C 6l7= 16 PatX 
T 158=1935 P 186. 14 P 488=16 PatLT. 
311=1935 P. 385, 153 I C. 998=18 N,L J 72. 
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Counts carict he)? those litipnts who chwse 
a wrong tenjedj. 19.^3 L 317 and 1933 
R 64. Kci on 1935 L 934 On this point the 
ioUovang cases may also be consulted, l-g 
IC 766=]9J3M.217J52 IC 1014=193WP. 
664; 151 1.C 382=1934 R. 188. 148 1 C 333; 
60 CL r. 197; 1933 P.604, 14 L 51=142 1.C 
738=1933 L 317, 1933 T. 625 ; ISl I.C ^8= 
1934 R.230: 1934 R 212, 146 I C. 845»34 P. 
L.R. 262- 1933 L. 509 ,144 I C. 897= 35 Bom. 
L.R. 360= 1933 B. 185. But this is simply a 
a rule of practice which pises from the 
optional nature of S, 115 which says that the 
High Court may make such order m the case 
as it thinks fit, and the High Court can inter- 
fere in special cases. 11 R 134 = 144 I.C 163- 
1933 R 64 See also 68 M L J. 218. It has 
been practice of Madras High Court to exer- 
cise revisional powers in cases where lower 
Court decides a prehnnnary issue as to the 
maintainability of the suit, holding the suit 
maintainable, although there is a remedy by 
way of appeal against the decree in the suit 
itself. But it by no means follows that, 
because the High Court has the power to 
interfeie it must necessarily do so The 
High Court, on the contrary, ought not to 
interfere unless the particular point can be 
shortly and conveniently disposed of by way 
of levision 58 M. 771=41 L W. 257= 1935 M 
282= 68 M.L J 218. Even where an appeal is 
open, if the effect of allowing a revision will 
be a convenience to the parties and save 
expense, the High Court will be inclined to 
interfere with the order 55 A. 256=1933 
ALJ. 268=1933 A. 374. So also where 
having regard to all the circumstances of 
the case and in the interests of justice it 
considers such a courbe necessary. 148 I.C. 
1074-1934 L 119 See also 1933 R. 259; 151 
I C. 1002=1934 R. 243, 146 I.C. 493=1933 0, 
540; 1933 P 86. The order rejecting a plaint 
is a decree. An order passed in appeal from 
that order that no appeal lies amounts to dis- 
missal of the appeal. Even such older is a 
decree and is open to a second appeal, and not 
a revision to the High Court. The mere fact 
that the lower appellate Court refuses to 
entertain the appeal is no ground for prefer- 
ring a revision to the High Court fiomthe 
original order. 49 C L J 81=115 1 C. 368. See 
also 119 1 C 481=1929 L. 60S, Where a plaint 
presented to the Subordinate Judge, First 
Oass, was returned for presentation to the 
proper Court and on appeal the District 
Judge affirmed the order, held, that a revision 
was not maintainable against the appellate 
order. 31 Punj L R. 178 The ordinary rule 
is that the High Court cannot interfere in 
revision if the party has a remedy by way of 
appeal or second appeal But this rule has 
Its exceptions, and each case must be judged 
upon the arcumstances peculiar to it 28 A. 
72 See also 68 MLJ. 218, 1935 P. 86; 9 L. 
L J 19„ IS A 405 ; 34 A 592; 8 Pat L.T. 677 
=103 1 C 32=1927 P 316 , 1931 A L J. 974 , 4 
L.LJ. 71=67 I.C 945 (Revision entertain- 
ed in case of gross injustice, though other 
remedy open). See also HR, 134=144 I.C 


163=1933 R. 64; 1933 Pesh. 52=143 I C. 87 
142 1 C. 628=1933 P.1S8, 58 C. 55=1931 C 
385; 10 A. 119; S R. 742; 14 P.L.T. 70, 53 A 
532=1931 A. 663; 1931 L. 664. The High 
Court will not interfere with orders allow- 
ing or disallowing claims to rateable distri- 
bution except in very exceptional circum- 
stances. 60 1 C. 371 ; 14 L.W 582=70 1 C TOi 
(2) See also 1931 M W.N 1012, 134 1 C. 195 1 
33PL.R 975 , 41 L.W. 490=1935 M. 399 
1936 O.WN 262=1936 0. 185, 1936 O.W 
N. 116=1936 0. 132; 1936 Pesh. 52=1935 L 
971. But where the lower Court proceeds on 
a clear misapprehension of a section of the 
Code, and refuses rateable distribution under 
S 73, C P. Code, it clearly refuses to exer- 
cise a jurisdiction vested m it by law, and the 
High Court will inierfeie in levi si on not- 
withstanding that a remedy by suit is open to 
the aggrieved party, 1935 M W.N. 1300=69 
M L J. 908. So also the High Com t will not 
interfere m revision with a decision under 0. 
21, R 61 as the party aggrieved lias a remedy 
under R 63 1930 IL 394 ; 39 C W.N. 733 ; 30 
S L R. 288 _ But if it can be shown that the 
Judge passing the order failed to exercise 
jurisdiction vested in him by Rr. SR to 62, 0. 
21, Its order is open to revis-on. 14 R 516= 
164 I.C 638=1936 R 306. But see 58 C. .55= 
132 1 C 631=1931 C385 and 44 L.W, 703= 
1936 M. 940 regarding proceedings under 0. 
21, R 101. The High Court under S 115, C. 
P. Code, has no jurisdiction to interfere m 
revision with an order under S. 144 which is 
subject to an appeal 158 I.C 908=1935 A L. 
J. 995=1935 A. 873. S. 115 of C. P. Code 
contemplates the calling of the records from 
a trial Court and the appeal referred to 
therein means an appeal to the High Court. 
If, therefore, a Inal Court has acted with 
material^ irregularity in the exercise of its 
jurisdiction or acted illegally, the High Court 
has power to interfere in revision provided 
that no appeal lies to the High Court The 
section does not require that no appeal in the 
meantime should have been preferred to the 
District Judge or that if preJcircd it is only 
the order of the District Judge which can be 
revised. 118 I.C 189=1929 A. 793 Refusal 
to entertain an application for review based 
on the ground of fraud is revisablc notwith- 
standing the existence of another remedy, 33 
C.WN. 572=1929 C. 513. When another 
remedy is open to a paily, but it is very in- 
convenient and practically is no remedy, the 
Court should give lelicf by way of revi'-ion. 
2 A LJ. 370 , 65 1 C 476 , 26 L.W, 76=104 I 
C 371=1927 M 799 ; S3 M L J. 903 , 27 L W. 
286=1928 M 41G See also 60ML.J. 713= 
1931 M 1 ; 1933 R, 64, High Court will inter- 
fere in revision in such cases to prevent 
multiplicity of proceedings, 131 I C. 14= 

1931 M. 511. See also 135 I.C 199=1931 L. 
176; 33P.L.R. 975; and save parties from 
long and expensive litigation. 54 A. 516= 

1932 A. 411=1932 A.L.J. 359. Plaintiff 
attached certain property which the defen- 
dant alleged was under wakf. Lower Court 
held that the wakf was illusory, In appeal 
Lower appellate Court allowed to continue 
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the attachment Lelu.dant came in revision 
to the High Court It was contended that 
revision of sm h order did not he. Held, that 
an ordei of this kind could be revised even 
though aggrieved party had rtmedi by 
regular smt 19-9 R. 297, Foil.; I93S R. 
395 Appeal to lower Couit under S. 47, 
C- P- U de— Auction purchaser can petition 
High Court for re\ ision as a second appeal 
by him does not he. 117 1 C 789=1929 M. 
84 There i'- no ground for restricting the 
scope 01 the words ‘ in which no appeal lies" 
to cases where no appeal lies from the rrder 
sought to be revised 1930 A L J 924=1930 A. 
604 U) See also 1?3 I-C 127=1931 L 30i(l). 
Where the order of remand passed in appeal 
appealed to have bien passed without juris- 
diction, held in revision that the ordei should 
be set aside and the aiipeal rtmiiitd for re- 
deci'ion, though the older of remand could 
be called in question in an appeal from the 
final decree 133 1 C 127=1931 L 302 (1 . 
Wlien ihe order is in eftect a decree, if it is 
appealable though u is described as a decre- 
tal order ami no revision lies against It 54 

M. 337=1931 M. 471=60 M L J 167 The 
High Court IS reluctant to interfere in ca'cs 
under the Dekhan Agriculturists’ Relief Act 
where the revisonal powers of District Judue 
sutface 55 B 411=33 Bom I. R 476=1931 B. 
284. An order under S 73 is not merely a 
ministerial order , it is a judicial order But 
the order cannot be inter I ered with in revi- 
sion as the party has another remedy by way 
of suit 2/ BLR. 193=1933 S 329 Order dis- 
missing suit under S 9, Specific Kehet Act, 
will not be revised, as remedy by regular suit 
is open to him, 165 IC 908=. 936 OWN. 
1228 

Jb^lLUKE 10 EXFECISr JURISDICTION AND 
WRONG LXERCISL OF JURISDICTION —The High 
Cuuit IS bound to inierfeie where it appears 
that the Court of First Instance has exercis- 
ed a junsdiction not vesied in it by law 26 
M 1/6,21 M.LJ 1020, 1935 Pesh. 21 : 153 1. 
C433=68i\JLJ 115,68MLJ 236 ;55IC. 
41,51K 873=4 PLJ,340; 51 1 C 189=4 
P L.J . 277 , 49 I C 442=4 P L J 57 Ousting 
jurisdiction must ne patent on the face of the 
record befoie it can be predicated of a Court 
that It has exercised a jurisdiction rot vested 
m It by law 44 B 595,65 I C. SO. (Error 
held not to be so patent) 1922 S. 1 ; 1933 S. 82 
and bind Misc Appin No 44 of 1930 •'‘el. 
on) 27 S L R 261=1933 S. 229 Where a 
Court has J un -.diction to make an order and 
refuse*, to make it on the grourd that it has 
no junsdicton, that is a good ground for 
luterleniig in revision under S 115. 36 
Bom,L.R 499=58 B 485=1934 B 252, 
“Jurisdiction” in S. 115 of C P Code means 
a jurisdiction local, pecuniary, personal or 
with reference to the subject-matter of the 
suit. 23 1 C. 9/7=41 C. 323 ; 15 1 C 669 See 
alsoAbCU .82=103 I C 468=31 CW.N. 
818; 11 \L 220 (F.B ) ; 7 A. 345, 350, 8 A 519. 
A Court’s decision regarding its own juris- 
diction in a particular matter is open to 
revision. 104 1 C. 342=1927 S. 239 ; 1 16 1.C. 


172. But seem9L. 83 Where orders of 
lower Court amount to refusing to try the 
case and to exercise jurisdiction vesied in 
them, levision lies 1937 N. 39. Refusal to 
entertain defence which law allows is a case 
of non exercise of jurisdiction, and revision 
lies IbS 1 C 926 (Nag ) Where the question 
IS whether the Civil or Revenue Court should 
take cognizance, aneironeous decision can 
from the subjccl matter of revision 27 A. 
L J 1157. An ordui of a Small Cause Court 
returning the plaint ior pre^-entation to pro- 
per Court is revisable 1932 AL j. :'ie8= 
1933 A 106 So also an order by a Coiiit 
returnit'g a plaint for presentation to the 
Small Cause Cxjurtsnd this even when the 
District Judge failed to make a reference 
under 0.46, R. 7. 1932 N. 70. Where the 
parties went to trial on the merits and the 
Court raised an issue as to want of jurisdic- 
tion J/iD/tt at a late stage and returned 
the plaint held, that the order was not j asti- 
fied and should be set aside in revision 131 
I C 303 (2)=32 P.L.R. 737 Where the lower 
Court exercises jurisdiction in a proper 
manner, the High Court will not interfere. 
45 A 548=73 1 C 538, 45 A 425 See also 
68 M L J, 324 Ordinarily interference m 
revision IS inadvisable in cases of decisions 
as to jurisdiction and should only be made m 
exceptional cases to remedy injustice 1923 
L 565, 73 I C 755=1923 L 524. Where a 
decree is obtained against a person who docs 
not represent the estate and the estate is 
sought to be sold in execution of such a 
decree, the case falls within the principle of 
32 C. 296, and the decree is liable to be set 
aside in revision for want of jurisdiction 53 
CL J 415=134 I C 305=1931 C 673 The 
High Court's interference under S 115— If 
confined only to question of jurisdiction 20 
CWN 1080=1 Pat LJ 465=37 I C 129 On 
the mere ground that the decision was w rong. 
a High Court certainly will not interfere but 
where the lower Court had no jurisdiction to 
enquire into the question. High Court has 
power to interfere in revision 1 R 265=76 
1 C 504 See also 106 I C 901=10 L.L J. 
51 relying on 6 L 487 (P C ) : 40 M 793 (P. 
C.) , 27 M 504 ; 30 C 397; 46 C L J. 182=103 
I.C 468=31 CWN. 818; 27 A L.J. 961=119 
I C 859. The order of a Court wrongly re- 
fusing to entertain an app'ication on the 
giound that it did not lie at all, is on account 
of the declining of a junsdiction, liable to be 
set aside. 38 M L J. 322; 4S I C 139=8 L. 
W 436; 31 1 C 536=2 L\V. 1115, 31 I C. 
209 , 28 I C 707=2 L.W. 366. Points of 
jurisdiction, even though not taken in the 
lower Court, can be argued m the High 
Court. 41 L.W 20=1935 kl 89. 

Illustrative cases of wrongful Exer- 
cise OF JURISDICTION.— Where a Court has 
acted by inventing a rule of procedure for 
Itself which is not warranted by law the 
High Court is not only competent to inter- 
fere but should inierfere in its revisional 
jurisdiction. 27 A.LJ. 769=1929 A. 593. 
The High Court can interfere in revision 
when a Civil Court has wrongly entertained 
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a stuJ ^Jpnn.^ble by ii X^v^nue Court. 56 L 
C)4i^=J3 OC 23'. Also when a suit is 
wronalv J’l 2 il DypCouit of Small Causes. 
1932 L c37. Distiicl Munsiff exercising 
small caute jurisdiction when not invested 
with such powers— Revision lies. 22 I.C- 
909=12 A L J 109 But High Court would 
not mtei fcic m revision, in a suit cognizable 
by a Small Cause Court, but tried by a 
District Munsiff and appeal suit heard by the 
Dtstiict Court without any objection. 21 B 
417 ; 75 I.C. 769 Revision lies against order 
wrongfully refusing to 61e appeal 99 I.C. 
6^. Jurisdiction, want of— Plea to be sub- 
stantiated by evidence. 52 I C. 32 An order 
without enq'iiiy IS without jurisdiction 24 
L.W 839=99 I.C 383=1927 M 188 Omis- 
sion to refer to evidenct 104 I.C 321 ; 99 1. 
■C 946=44 C L J. 565 The omission of an 
appellate Court to deal with an appeal 
before it on the merits is a failure to exer- 
cise jurisdiction vested in it by law 40 C 
518=20 I C 420 The High Court has power 
to set aside the order of the lower appellate 
Court on the ground that no appeal lay to it 
at all. 5 Pdt.L J 97=55 I C. 15 ^ee also 
140 I.C 48=1932 L. 416 But see 1929 R. 
19i Where the lower Court accepts an 
appeal which is incompetent, the High Court 
maymterfeie in revision and set as’de its 
order. 152 I.C. 622=35 P.L.R 431=1934 L. 
540. Where an order, not being appealed 
against, becomes final, it cannot be set aside 
by the Appellate Court when hearing an 
appeal against a later order, nor can such 
Court pass an order which is inconsistent 
with the earlier order. Such an order of the 
appellate Court is liable to be set aside in 
revision. 152 I.C 693=35 P L R 466=1934 

L. 538 An order of the appellate Court 
directing the re hearing of a suit without any 
finding as to the sufficiency of the cause for 
the non-appearance of the defendant is 
illegal and without jurisdiction 54 I C 965 
=lPatL.J 69. 5^ea/j<7l00 IC. 135=1927 

M. 335 ^ Where the appellate Court has 
jurisdiction to hear an appeal and passes an 
order directing the first Court to proceed 
with the suit the order cannot be attached in 
revision, even though it may be erroneous in 
law. 53 A 519. An erroneous decision of 
the lower appellate Court that the first Court 
had or had not jurisdiction to enteitain a suit 
can be interfered with in revisiou 39 M. 195 
=24M.LJ 112,76 IC 1010=1923 L. 412 
Where a Court assumes jurisdiction to pass 
an order on an erroneous view of the law, 
in a matter where it has in fact no jurisdic- 
tion, it is a case f r interference ,of the 
High Court 46 M. 536=44 M L.T. 1 . lOO I 
C 936=1927 L 342 Jurisdiction— Refusal 
to exercise- Court misinterpreting S 73 of 
the C P Code and consequently refusine 
help. 10 I.C 527=15 C W N 842 <^eeaUo 
1927 M. 1030 ; 60 IC 371; 70 IC 20 (2) 
(Mad.). Where the Couit below does not 
judicially consider what it ought to have 
considered, and decides something that 
it is not called upon to decide, there is 


illegal orirregular exercise of jurisdiction. 
155 I.C. 1088=1935 A.W R. 559=1935 A L J. 
527=1935 A. 310. When a Court, upon an 
erroneous view as to the scope of a section of 
the Code, applies it to a case to which it has 
no application, it acts without jurisdiction. 
33 C. 487. 99 I.C 425=1927 M. 427 ^ee aiso 
36 CW.N 788=1932 C 857 (B. T. Act). 
Where a Court rejects the application of 
two idols, represented by their shebait for 
permission to file a suit, tn forma pauper^ 
on the erroneous assumption that they are 
not “persona" entitled to present such an 
application under 0, 33, C. P. Code, its 
decision amounts to a conscious violation of 
the specific rules of the C P Code and is 
open to revision 1931 N 17, 1924 N 44 
and 1922 B 584, Foil 31 N.L R 413= 
18 N L J 347=158 f C 660=1935 N. 209. 
See also 1936 A M L J. 4. A mere mis- 
construction by a suboidinale Court of S. 87 
of the Negotiable Instillments Act is not a 
ground for ic vision by the High Court 
under S ns, C, P. Code 12 I C 138. 
Issues framed not arising from plaint and 
1 ejecting application to confine issues to 
matters stated in plaint— Revision lies 1929 
N 347. Suit dismissed on questions not 
raised— Revision lies 1929 L 294 Case 

of misconstruction of pleadings. 1927 L. 
44 Where the lower Court has found a 
different case /or the petitioners from that 
set up by them in tlieir petitions, and allow- 
ed their claim, it is an iircgulanty which 
justifies mtcrfeicncc in revision 133 I.C. 
301=1931 M 534 A Judge who passes a 
decree which is not suppoited by any evi- 
dence on the record has taken upon himself 
a jurisdiction not vested in him by law. 
10 C W.N 14, 9 A 398, 404 Find- 
ing of fact without evidence 64 I.C. 85. 
Holding particular evidence as inadmissible 
was vastly difterent from failing to exer- 
cise a jurisdiction vested by law in the 
Court of the first appeal 1929 P 633. 
Where, by an error of law, the Court 
excludes certain evidence fiom consi- 
deration, the evidence being the mam 
evidence in llie case, iliei c is such 

a material iiregnlaiity in tlic excicisc of its 
jurisdiction as may lay the judgment open 
to revision 119 I.C. 417 (2) See also 
14 Pat L T 70, 35 C W N 1242; 1931 A. 
452. When a document lias some legal 
effect on the decision, its exclusion can be 
treated as a. icfusal to cxeicisc jurisdiction. 
25 I C 204 When the couclusion of the 
lower Couil is obviously opposed to the 
finding expiesscd in the body of the judg- 
ment, the High Court can mtcifcic in re- 
vision with sucli an order. 1929 M 841 
(1)=119 I.C 64; 1930 M W N 1227. 
Where a subordinate Couit proceeds with 
the trial of a suit in contravention of S. 10, 
C P Code, It usurps a jurisdiction not 
vested m it by law and its order refusing 
to stay the suit though intcilocutory, is 
open to revision by the High Ckiurt, 42 A. 
409 , 70 I.C. 5=16 L.W. ^7. An order 
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under S 10 sta}ing a suit amounts to a 
decision that the Court has no jurisdiction 
to try the suit It wrongly used, it is a 
refusal to exercise jurisdiction and is open 
to revision under S llS, 50 I. C. 212; 14 
i C 711, 14 I.C 221, 1929 L. 694 See 
also 139 I C. 48=33 P.L.R 787 But itv 
1929 L. 662 An order refusing to stay a 
suit during the pendency of another suit m 
the same Court is not an interlocutory order 
and It IS not subject to revision under 
S. 115, C P Code, and S', 44 of the Punjab 
Courts Act However, if circumstances 
justify such a couise the Couit may inter- 
fcic cither under S. ISI, C. P Code or 
under S 107 of the Go\Limnent of India 
Act 31 Punj L R 174=1930 L. 525. An 
order refusmg to stay the trial oJ a suit 
which is connected With an appeal pcndinij 
in the appellate Couit is revisable. 1933 
L 50 \\here a Judge letused to uy the 
issues laisod beture him, he has declined to 
exercise a juiisdiction lested in him by law 
and the High Court can interfere. 39 A 
297=38 I.C, 335. The failure of a District 
Judge to decide a plea amounts to a icfusal 
to exercise a jurisdiction and his deasion is 
liable to be set asade in reiision. 54 I.C. 
662. Omission to deciee claim admitted 
1922 P. 355, 1923 P. 41. Also wheie an 
objection to the place of suing is otcrruled 
and embodied in a formal order. 41 A 
602=51 I.C. 331 As to order allowing 
amendment of plaint, see 36 P L R 264= 
1934 L 974 The refusal by the lower 
Court to allow an eminently just and equi- 
table application for amendment is tanta- 
mount to a refusal to exercise a jurisdiction 
\ested in the Court under Ss 151 and 152 
of the Code 8 Luck 734=11 OWN 
550=1934 0 352. See also 148 I C. 347 
=15 Pat L T 602=19^ P 425, 38 C W 
N 1183. An order directing a plaint to 
be returned for amendment w ithout a prayer 
bemg without jurisdiction, is open to revi- 
sion by the High Court 24 M L J 455= 
19 I C 672, 1913 M W N. 1024=21 I C. 
767. Also an order dismissing summarily 
an application by plaintiff to restore a suit 
dismissed for default, 100 I C. 677=1927 
L. 239. Where an order refusing to re- 
open a suit decreed ex parte is set aside on 
appeal, the order setting aside the tnal 
Court’s order is open to revision. 145 I.C 
370=1933 R. 156 The Judge had before 
him an application for re-openmg the ex 
parte decree which on the face of xt was 
time-barred and which he recogmsed as 
bemg time-barred on its face. Yet he 
allowed an extension of time. Held, that m 
re-opening the case he exercised a juris- 
diction which he had not got and that the 
order re-opemng the case should be set 
aside. 144 I C. 980=1933 R. 110. Failure 
to exercise jurisdiction vested by the Cal- 
cutta Rent Act can be interfered with under 
S. 115, C. P. Code. 26 C W.N, 711=49 
C. 928 Failure to deal with question of 


limitation arising in the case is no material 
irregularity requiring interference in re- 
vision. 32 I C. 785=3 L.W. 176. But 

je.' 18 1. C 391=17 C. W. N. 667. 
Where a suit was withdrawn by the plain- 
tiff without the Couit’s considering the 
terms ot withdiawal cspeaally as to costs, 
11 was held that the omission to consider the 
question of costs which resulted ra injus- 
tice to ilclendaiit is a lailure to exercise the 
juiisdiction vested lit the Court 31 I C 
617=13 A.L.J. 10 (Rev.') 1929 A 6S3 
Apphcation for decree absolute — Declining 
to entertam objections 5 Pat L J. .342^ 
When a date is appointed for the hi^anns, of 
parties in order to asceitam valuation oa 
sale proclamation, the Court acts without 
jurisdiction in fixing valuation at an earher 
date without hearing the parties. 3 P.L.T 
342=65 I C. 360. Where the Court wrong- 
fully cancelled a lease granted by a guar- 
dian which was perfectly vinthm his compe- 
tence held, in revision, that the order w’as 
made without jurisdiction and must be set 
aside. 1930 L 1017=132 I.C. 203 Where 
a Court orders that a guardian is responsi- 
ble for the income of the estate of minor 
only from the date of the grant of the certi- 
ficate of guardianship, and the order is not 
appealed against, it is not competent for the 
successor of the former Judge to hold him 
liable Ircm an earlier date on which he was 
appointed, and such an order is liable to be 
set aside in revision 35 P L R. 547=152 
I.C. 691 (1)=1934 L. 592 (1) Jurisdic- 
tion— Execution sale— Deposit by person not 
entitled, allowed 26 C.W.N. 167=70 I C 
127=1922 C 95 , 45 A 425=21 A.L.J. 
313, 52 I C. 344 Where the lower court 
took a ji’rong vuio of the lato relating to 
piocedwc and refused to pioceid with the 
execution proceedings. Held, that the lower 
court had refused to exercise a jurisdicton 
vested in it and the High Court could inter- 
fere 143 I C. 189=10 O.W.N 263=1933 
0 225 In decidmg that certain property 
was not saleable the lower Court was only 
exercising its junsdiction and it cannot be 
said to have refused to exercise its juris- 
diction, by refusmg to execute the decree by 
attachment of property which it held to be 
not saleable. 149 I.C. 815=1934 R. 263. 
The High (Dourt has jurisdiction to inter- 
fere with the wrong exercise by' the Courts 
below of powers vested m them under 0 21, 
R. 89 to 92 dealing with confirmation and 
settmg aside of auction-sale. 67 I C. 286; 
32 C W N. 57=104 I.C. 199=1927 C. 
633; 17 Pat.L T. 852=1937 P. 104; 17 
Pat L T. 940 (F.B ). Where a Judge 
has proceeded on the assumption that a 
Court has no jurisdiction to order addition 
of partus to a suit m which one of the 
defendants died before the institution of 
the suit, he has failed to exercise a juris- 
diction vested in him by law 147 I.C. 
782=1934 A.L J. 126=1934 A. 25. Appel- 
late Court wrongly entertaming appeal from 
order passed under 0. 21, R. 58, m claim 



518 


[S.llS 


The Civil Couet Manual (Imperial Acts). 

(fl) to !av’c oxi’rcised a jurisdiction not vested in it bylaw, or 
(b) to iiided to exercise a jurUdiciion so vested, or 


Notes. 

ly jud^^mcnf-dcLloi of attached property in 
representauve capaaty. 17 Pat. L.T. 810. 
The uf nsal to entertain an application under 

0. 1, R. 8 iMthout proceeding m acccord- 
ance with law comes under S. IIS. 145 I. C 
^7=14 Pat. L.T 361=1933 P 302 Issu- 
ing notice under Regulation not in force is 
revisable. 10 Pat. L T. 787=1929 P 537 
Defect m the signature of plamt m a suit 
in the Village Court cannot 'be interfered 
•with by Munsif under S. 73, Village Courts 
Act, nor by the High Court in revision 30 
L.W 409. Where the lower Court refuses 
to set aside a sale of a Patni, erroneously 
holding that S. 14 of the Patni Regulation 
is not restrospectivc, il fails to exercise a 
jurisdiction vested in u by law and conse- 
quently the order is open to revision. 61 C. 
903=38 C W.N. 720=1934 C. 512. 

I^lSION.U. JusiSDIcnON TO ATTAIN "ENDS 

OF Justice.".— The powers under S. 115 are 
intended to be exercised with a view to sub- 
T ^®^eat the ends of justice 

A. 154 See also 145 

1. C. 1^35 Bom. L.R 388=1933 B. 245 
41 L.W. 20— 1935 H 89. Where the condi- 
tions set out m S. 115 are present, a sum- 
mary view of justice is frequently not a 
^ndusivc or even a very safe guide, espe- 
aally, where the real obstacle in the way of 
the opposite pa^ is a statutory bar of 

o 145 passed by a Sub-Judge can, if neces- 
revised by the High Court although 
^ appeal hes to District Court from such 
the order 

of the Djs^t W hes to the High Court 
163=1933 R 64. 
^ere the Court passed an order m the 
course of execution ^sessmg msne profits 
on an erroneous basis. Held, that Sie 
prehmin;^ decree was erroneous m so far 
as It fmled to fix the basis for the assess- 
ment of mesne profits and that havimr 
Court had 

puisued the proper course and fixed the 
basis in the pielinunary decree, it would 
have been open to revision and with a view 

labour the orner should be interfered with 

hoc ^ . Wheie the burden of oroof 

Md *9- the lower Cow 

thf uu ^ ^ miscarnagc of luslice 

(?)=1935 r'. ?3l‘^ I-C. 

SS-B-vS; 

wiuer U 41, R. 25 does not create a point 


of jurisdiction so as to justify interference. 
64 I.C. 436. A Court has jurisdiction to 
hear an application for review though in- 
sufficiently stamped and the High Court 
will not interfere on that ground. 21 I C 
942 (C ) ; 43 A. 288; 2 L W. 366. Where 
the trial Couit extended time for paying 
deficient Court-fee after the passing of a 
decree, held, that the order was without 
jurisdiction and must be set aside in re- 
vision 129 I.C. 732=1931 A 318. A 
geiicial Older of remand by an appellate 
Court which misunderstands its own duties 
and m substance declines jurisdiction is 
liable to be revised by the High Court ^ 
I.C. 358. The investigation contemplated 
by 0 33, R. 7 must be confined to the 
applicant’s pauperism, and if tlie Court re- 
ceives evidence on the merits, it exercises 
a jurisdiction not vested in it by law 13 
M.L.J 292 (F B.). See also 45 A 5^18. 
Suborchnate Court legally incompetent to 
try suit— Appellate Court ordering it to hear 
and dispose of it— Appellate Couit acts 
without jurisdiction. (Case-law reviewed.) 
1930 A. 713=1930 A L J 1233 (F.B.). 

Sec. 115, Cl. (b) — If by taking a mis- 
taken notion of his legal powers, a Judge 
fails to exercise a juiisdiction vested in hm 
by law, the High Court can mteifeie, 12 
M.L J. 473. See also 10 0 W.N 263= 
1933 0. 225, 1931 A 756=1932 A.L.J. 13. 
Where a Judge puts an erroneous construc- 
tion upon the provisions of an Act, this docs 
not amount to failing to exercise a juns- 
dictiu vested by law. 13 C. 90 (93). 
Where no application is made under 0 21, 
R. 90, but nevertheless, the Court refuses 
to confirm the sale under 0. 21, R. 92, it 
has failed to exercise a juiisdiction vested 
in it. 20 C 8 (11) (P.C.). See also 13 
A. 761 Court’s refusal to set aside sale, 
when judgment-debtor deposits the decree 
amount and applies under 0 21, R 89, is 
revisable. 118 I.C 805=1930 O 9. See 
also 133 I C. 407=1931 A. 756. When a 
Couit refuses to investigate a claim under 

0 21, Rr. 58 to 60 it refuses to exercise 
jurisdiction vested in it by law 4 C L.R. 
74; 49 C L.J 51=1929 C. 225. Where 
the Court refused to adjudicate the claim 
and It appeared that it had failed to con- 
sider the law applicable and prejudice was 
thereby caused, held, that the High Court 
could interfere m revision. 1929 R. 152= 

7 R. 132 Wheie the Judge refuses to con- 
sider the objections to an award though 
filed within time, he refuses to excicise a 
jurisdiction which vests in him 1933 R. 
38. Where the lower Court has failed to 
take notice of the real point in the case, the 
High Court can interfeic in revision 106 

1 C. 226 (2)=1928 L. 299 ; 5 R *803. When 
a Judge _ refuses to accept a plaint he fails 
to exercise a jurisdiction vested in him by 
law. 32 C. ' 146. Where the Court rejects 
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(g) to have acted in the exercise of its jurisdiction illegally or with 


Notes. 

an application for leave lo sue m forma 
.pauperis for defective venBcation and does 
not give a chance to the appheant to correct 
the defect, it amounts to failure to exercise 
the jurisdiction vested In it under S. 153, 
C P. Code. 1933 A L.J. 110=1933 A. 
29S A purchase by the decree-holder’s 
pleader for himself may be attacked on 
principle and may be, in certain cases, 
.avoided, but it is not an error of law or 
jurisdiction if the Court does not avoid it. 
117 I C 727=1929 M. 624. Failure to 
comply uith provisions of R. 22 of 0. 21 
—Illegahtj— Objection not taken— Appeal 
not maintainable— interference of High 
Court 111 revision. 7 R 110. 

Sec 115, Cl (c) Corn? acting Illlg.\l- 
LY OR vvnH Materlvl lERhjisuLAPm —Test 
as to applicability ot this clause I L R 1936 
N 73=164 I C ^8=1936 N. 157 Cl (c) 
of S 115 has a distinct meaning from that 
of the other two clauses It does not refer 
only to defects of procedure, nor is it con- 
fined to eirors in the method or manner of 
trial It empowers the High Court to 
interfere and correct gross and palpable 
errors of Subordmate Courts for the 
.ends of justice 38 C W.N, 1146=60 
C.L.J. 91. Cl. (c) of S 115 contemplates 
cases other than tliose referred to m els. 
<fl) and (b). The words m cl. (c) did not 
occur in the Code of 1877 and were mtro- 
duced for the fiist tune in the Amending 
Act of 1879 They are intended to re-refer 
to cases where the Court has jurisdiction 
and has exercised it but has acted 
illegally or with material irregularity 
in the exercise of jurisdiction, 34 C.. 
W N 515 For the meamng of the 
words “illegallv” and “material rre^^'iltUity”, 
jee 7 B. 341 at p. 358 (F.B.); 7 R. 339 
=1929 R 145, 1929 A. 683. See also 1932 
A.L J 803; 149 I C. 1126=1934 Pesh. 29. 
'‘Actmg illegally or with material irregula- 
nty” does not mean committing an error in 
the decision arrived at; but where a proce- 
'dure has been adopted which is grossly im- 
proper and leads to a denial of justice, it 
amounts to a material irregularity in the 
exercise of its jurisdiction. 1933 A.LJ. 
110=1933 A; 295 ; 34 Bom.L.R. 1273=1932 
A. 154. It is a material irregularity to come 
to a finding which is based entirely on a 
guess 151 I C 429=1934 R. 214 Or on 
surmises for which there is no justification 
'from the evidence on the record. 1936 0. 
W N 237, Where the lower Court decrees 
^e suit on a case which is not to be found 
in the pleadings and is inconsistent there- 
with, it acts illegally in the exercise of its 
jurisdiction and with material irregularity. 
14 R 511=163 I C 668=1936 R. 235. Or 
where suit is deaded on a case not put for- 
•ward by parties 1935 Pesh. 174. Where 
in a pre-emption suit the lower Courts im- 
port nrelevant considerations into the dis- 
cussion of evidence and refuse to give the 


vendee the full sum proved to have been 
paid, merely because those considerations 
laisc suspicions in the minds with legard 
to gcnumcncsa of the price paid, it com- 
mits a material n regularity 160 I.C. 452 
=1936 Pesh, 12 As to whether revision 
lies wheie wrong order impleading party 
lo suit was icrtified by a subsequent oider 
by successor in nitice. see 39 C.W N. 1010. 
Only m an excepLional pa'se High Court 
mwestigatcs the evidence in the exercise of 
Its rcvisiunal powers 12 P Su3=l-t Pat. 
L T 651=1933 P. 575 (F B ) If ihc 
Court refuses a party a right to lead evi- 
dence on a matter on which the parties are 
at issue, it exercises its jurisdiction wnth 
such material irregulanty as to vitiate its 
order and the proper course is to set aside 
that order. 144 I.C. 461=14 Pat L T 300 
=1933 P. 278. There is material irregu- 
laiity m the exercise of jurisdiction, if there 
is no proper consideration of pleadings and 
evidence and the High Court would inter- 
fere in revision with a finding of fact 
reached owmg to misconception of the 
method by which the question should be 
considered 144 I.C 834=29 N L.R. 164 
=1933 N. 188 Unless the Judge confines 
himself to the case of the plaintiff as set out 
m the plaint he acts with matciial irregu- 
lanly in determmmg the question of whe- 
ther the plaint discloses a cause of action 
145 I C 307=14 Pat L.T 338=1933 P. 
284 The fact that the burden of proof as 
to certain issues has not been correctly 
placed IS no ground for interference m re- 
vision 151 I.C 548 (1)=3S PUR 334. 
An order of the lower Court which is 
virtually a refusal to go into the question 
of jurisdiction before proceeding to hear 
the suit on the merits amounts to an irregu- 
larity open lo the High Court to interfere 
in revision 152 I C. 369=1934 M 617 
(1) Order allowing plaintiff to mthdrazo 
suit on grounds not covered by 0. 23, R. 1 
See 25 A L J 870=103 I C. 229=1927 A 
704; 25 A.L.J. 838=103 I.C 372. See 
also 145 I.C. 222=1933 0. 255; 147 I.C. 
441=1934 A. 214, 1935 A.W.R 30 
AVhere a mortgage bond was on the face of 
It discharged, and in the possession of the 
obligor, it was however, held to be a mate- 
rial irregulanty to make the latter prove 
the fact of discharge. It was for the 
plaintiff, who sued on mortgage to prove the 
loss of the document and further to show 
that the debt was subsisting. 163 I C 809 
=1936 M. 526 See also 61 C.L.J. 18= 
1935 C. 710. Where the lower Court in 
framing the issues, definitely places the 
burden of proof wrongly and refuses to re- 
cast the issues correctly, where the matter is 
one considerable importance, the High Court 
will properly interfere m revision. 158 I.C. 
601=1935 M.W.N. 798=42 L.W. 405=1935 
M. 784^ M L.J. 239 When the only 
issue tried by the lower Court is 
not one upon which the dispute between the 
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material in tL)e High Court may make such order in the case as it 
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pm lit’. Ctti; bo poopcib- adiudicated, Court 
acl^ vMtb mderial :i regularity 7 Bom. 
L K. 13 (Id). Where in disposing o£ an 
objatum under 0. 21 R 58, C. P. Code, 
the Court failed to decide the only real 
issue, namely, the question of possession, 
and decided the other issue as to title, held, 
that the Court had acted with material 
jt regularity and it was a proper case for 
interference in revision. 132 I.C. 666= 
1931 L 666. The expicssion, “material 
irregularity” tv as held to include an irregu- 
larity of procedure materially aflertin? the 
merits of the case. 13 C. 225. Where the 
deciee in suit is contiary to the judgment 
and the terms of a compiomist filed by the 
partes and the Court i eject.'' an apphcatioii 
tor correction under S 152, C P. Code, 
it IS open to the High Court to interfere in 
levision with the ordei of the low’er Court 
134 I C 1009=1931 0 422 But a wioug 
mterpi elation of a deed of compromise filed 
in the executon proceedings does not amount 
to a material ii regularity in the exercise of 
junsdicton 1935 L 971. Matenal irre- 
gularity— Apphcation under 0. 21, R. 89— 
Defiaenl sum deposited— S'ame due to mis- 
calculation of Court Officei— Objection raised 
after 30 days— Court refusing permission to 
depositor to deposit defiaent amount— 
Intel ference m revision. 33 C.W N. 1170 
i=1930 C 249 See also 28 C 574 (583) , 
1928 M W N, 49, Where the Court did 
not consider the question of extension of 
time under S. 5, Limitation Act, held 
that it acted with material irregularity in 

I ejecting the appeal as having been filed out 
of time. 1933 L. 260=145 I.C. 153. A 
mere enor m lav is not an ille^ty or 
matenal irregularity'. 23 B. 177 See also 
cases under “Error of Law”. If the Sub- 
ordinate Court follows the decision of othei 
High Courts in preference to those of its 
own High Court, il acts m the exercise of 
its jurisdiction with material irregularty. 

II P. 616=140 I,C 572=1932 P 346 
Where there is a wilful disregard or con- 
scious violation of a rule of law or pioce- 
dure, the case is one of matenal irregula- 
rity calling for interference in revision 
under S. 115, C P. Code. 59 B. 430=156 
I.C, 662=37 Bom.L R 241=1935 B. 222 
An order by the Full Bench of the Presi- 
dency Small Cause Court, allow'mg an appli- 
cation under S. 38 of the Presidency Small 
Cause Courts Act and sending the case 
back for retrial, which order is influenced 
by what was told them in their private 
room at an ex parte enquiry, is improper 
and ought to be set aside in revision. 62 
C. 289. Granting leave under S. 20 (6) 
without issumg notice to opposite party 
does not amount to aelmg m the exercise 
of jurisdiction illegally or with material 
irregularity so as to justify interference m 
revision 1933 L. 266. But where an order 
under S. 24 (1) directing the transfer of a 


suit IS passed without notice, it is tainted' 
with material ii regularity'. 1931 A L J. 
1061. Where the result of an erroneous 
decision is to perpetuate the error and cause 
multiplicity of suits not for one year but 
for all lime, the High Court would be 
justified in mlerfcrlug in revision 115 I r 
351=56 M.L J. 273 See also 1931 M. sil.' 
Rent decree executed as money-decree for 
want of proper parties— Simultaneous attach- 
ment and proclamation of sale— No notice to 
judgment-debtor— Encumbrance not mention- 
ed— Puce fetched inadequate— High Court 
could intcrfeic in revision. 1929 P. 588 
Where in such a matter the Court, after 
due uiquiry under 0. 21, R 17, directs the re- 
lease of part of the land and to order the sale 
of only so much as was necessary to satisfy 
the decree, there is no ground justifying 
interference in revision. 153 I.C 1034 (1) 
=1935 P. 143. The mere fact that notice 
did not proceed in the peculiar way prescribed 
m S. 61 of the Presidency Small Cause 
Courts Act, does not deprive the Court of 
junsdiction oi vitiate the trial under that 
section and does not call for interference 
m revision 59 C. 311=36 C.W N. 530= 
1932 C. 441. Execution sale— Order setting 
aside in contravention o£ statutory requiie- 
raents as to deposit— Revision Sec 39 C. 

W.N. 913. An order contiavening pro- 
visions of 0 21, Rr. 89 and 92 is an illegal 
exercise of jurisdiction and is a mate^ 
irregularity within S US (c) 1930 A. 

843 Confirmation of a sale in execution 
'before an application under 0 21, R ^ by 
the judgment-debtor has been deaded is a 
matenal irregularity which adversely affects 
the judgment-debtor. 1933 A. 137=14S 
I C. 732. Thcie is no material ii regularity 
in a Court confirming a sale to a decree- 
holder, who did not happen to go herself to 
the auction, but sent her husband who did' 
not have a proper power of attorney to act 
on her behalf, hence the order confirming 
the sale is not open to revision 1935 R. 
521. As to order refusing to proceed with' 
execution of decree on plea of uncertified 
adjustment, see 1935 R 481 Where in a 
petition under 0 21, R 100, the lower 
Court asked the decree-holder to begin his 
case and examine his witness bcfoie the 
examination of the claimant’s witnesses, _ it 
is a serious irregularity which justifies in- 
terference in revision 132 I.C 301=1931 
M S34. See also 1932 M. 513 (ProceeJ- 
mgs under S. S3, Provincial Insolvency 
Act) . _ Court refusing leave to adduce evi- 
dence in guardianship proceeding— Order is 
levisable. 34 C.W N. 763=1931 C. 59. 
An inference based on a mere conjcctuie is 
vitiated by matenal irregularity. 1931 R. 
318. Omitting to give grounds for allow- 
ing to bring fresh suit, while suit is with- 
drawn IS matenal irregularity and therefore 
revision lies. 34 C.W.N. 912=1931 C. 
1C7. If grounds are given, they cannot be 
scrutinized m rcrision. 125 I.C. 580. 
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Older consolidating t^^o suits against the 
■wishes of the parties and when the issues 
and the evidence in them had little in com- 
mon can be raised, 13 Pat.L.T, 720. A 
Court acts with material irregularity when 
it sends a suit for trial to the wrong Couit 
138 I C. 136=1932 AI. 217. Secuiity-bond 
given for grant of succession Certificate- 
Application for its assignment— Rejection 
without pel using bond. Sec 154 I C. 816= 
1935 A.\\ R 301 The failure of a Court 
to fix a time for paj raent of process amounts 
to a material ii i cgularity , aud if the Court, 
winch has not fixed a time for the same, 
dismisses a smt under O. 9, R. 2, C. P. 
Code, tor failure to paj process-fees, the 
High Couit will mteifere in revision and 
set aside the older of dismissal. 158 l.C 
250 

Illcstrvtue Casls— Abuse of Process of 
Court — Where in a moitgage smt a pre- 
limmarj decree was passed and the judg- 
ment-debtors failed to paj up the amount 
and thereupon the plaintifi applied for a 
final decree but the parties were absent on 
that date and the Court dismissed the suit 
under 0. 9, R, 3, and the plaintiffs subse- 
quently applied under S. 151 pray mg for 
the setting aside of the older, held, that ihe 
Court had no power to disnuss the suit but 
should have proceeded to pass the final de- 
cree. Held also that the order of dismissal 
was an abuse of the process of the Court 
and could be rectified in an application under 
S'. 115 8 L. 496=10 0 W.N. 293=1933 

0. 299. Arbitrators m a case claimed a 
ceitain amount as Iheir fees for their work. 
The Court i educed the amount to less than 
l|7th without giving any opportumty for the 
arbitrators to. put up their case Held^ that 
failure of the Court to hear the arbitrators 
fell within purview of Cl (c) of S. 115. 
(53 I A 27. Rel on.) 160 I C 361 (2) 
=1936 S. 1. When executmg Court did 
not give any consideration to the question 
whether the Collector's proposal ought to be 
confirmed in the circumstances, but proceed- 
ed to adopt it as a matter of course, the 
Court failed to exercise judicially the dis- 
cretion which is vested in it under S. 72, 
C. P. Code. It amounted to a material 
irregularity. 1935 L. 964. Where the Court 
dismisses an apphcation for restoration of 
a smt dismissed m default under the im- 
pression that Art. 163, Limitation Act, 
apphes to the case which does not in fact 
so apply, it constitutes a material irregula- 
rity and the order is open to revision, 1935 
Pesh. 186. An appellate (Dourt failing to 
notice an important ground of appeal when 
deahng with the appeal, commits a material 
irregularity’. 162 I C. 416=1936 Pesh. 97. 
It is obligatory on Court to record a proper 
judgment complying ■with the reqmrements 
of law even m dismissing an appeal under 
O. 41, R. 11, C. P. Code. Where the 
1-66 


appellate Court simply dismisses the appeal 
with the lemark that there was ample 
material to support the order passed by the 
tiul Court, its order is liable to revision. 
38 P L.R. 431. The Couit acts with mate- 
rial niegulaiity in letusing to allow an 
amciidmciit under O. 0, R. 17 Where the 
real question between the parlies could not 
be properly decided without allowing the 
amendment aud where the amendment, if 
allowed, would prevent a multipliaty o£ 
suits on a matter which is rathei Irubl. 
157 l.C. 112=1935 A 651 Whue a jua^e 
summarily deals with an application to be 
added as party to a suit and dismisses it, 
totally misapprehending the natuie of the 
application he acts w'lth material irregula- 
rity 157 l.C. m=39 C.VV.N. 1249=1935. 
P.C. 185 

AumnoN of P.arhes— A ddition and sub- 
stitution of parties when open to revision. 
45 C L.J. 146, 1927 M.W.N. 301. No 
revision lies from an order striking out a 
defendant, as such an order does not deade 
anything between the parties 14 l.C. 263, 
32 A. 623. So also where parties are 
added (4 I C 563 , 90 l.C. 721. When in 
a smt the mortgagee claimed land from a 
third party’ through the mortgagor and. the 
suit was decreed though the mortgagor was 
not a paity the Court acted with material ir- 
regularity 54 C. 338=99 l.C. 749=52 
M L.J. 368 (P.C.) mere addition of 
paities causes not only misjoinder of par- 
ties, but also causes of acton, revision lies. 
90 1 C. 721 Where the right to raise an 
objection as to non-joiudcr came into exis- 
tence during tde smt, and such obicdiuii 
was not taken in the tiial Couit. it cannot 
be raised in revision 46 l.C. 648. But see 
44 I C 564 Where an order for addition 
of parties was made due to devoluton of 
interest during pendency of smt, appeal and 
not levision is the remedy. 14 C. 716. 
Addition of parties — Order refusing to make 
a transposition of parties when open to 
revision 34 I C. 186=20 C.W.N. 712. 
As to addition of party financing litigation 
see 68 M.L.J. 236 See also 45 M.L.J. 
703=10 l.C. 68 (Scheme smt); 39 l.C. 
160=5 L W. 207, 25 A.L J. 991 As to 
exercise of pOwer under 0. 1, R. 10 see 
47 I C 721 Where a Court does not apply 
its mind to real dispute m the case and 
wanders into discussion of extraneous 
matters and disallows an application by a 
person who is directly affected by the result 
of the smt, to be impleaded as defendant,, 
and, directs him to seek his remedy by sepa- 
rate smt; the order is open to revision 164 
I C 882=1936 L. 619. 

Amendment of Plaint and Pi^adings — 
The High Court has power to interfeie 
under S 115 w’lth an order directing that 
a plaint should be amended 63 l.C. 419. 
See also 36 P.L.R. 264=1934 L. 974=& 
L. 734=1934 0 . 352; 1925 M. 188 , 89 l.C, 
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791- S7 f ■' 90--4S Ai L . 1 . 3^9=1922 L. 
39?’(i); -.> 15 CW.N 682=10 

I C 308, 101 1 C. /0l (1)=9 Lah. L J. 
357; 3C' 1. W -''57=1933 M 3^, 1933 
A.L.J. 27 relying on 43 A 564. T^be refu- 
sal 01 tin- c<jart to allow an amendment in 
Older to enable the controversial mattei be- 
tween the parties to be settled once for all 
amounts to failure to exercise a junsdic- 
>ton vested m it by law. 55 A. 256—1933 
A.L J. 268=1933 A. 374. See alsa 55 A 
lo9. If the result of the amendment allow- 
ed by the lower Court be to convert the 
suit into one of another and difterent 
character by the addition of the prayer for a 
rehef barred by limitation at the date of 
plamt, it IS a case of material iriegularity 
which should be put right by revision. 133 
I c. 497=1931 M. 5^2=61 M.L J. 316. A 
■Court IS not empowered to accept additional 
written statement to meet allegations not 
raised m the plamt The proper course is 
to amend the plaint, if allowable, and direct 
filing of written statement, and frame issues 
and decide 30 I C 41=29 M L.J. 53. 
Where a Court disnusses a suit refusing an 
opportunity to amend the plaint, if neces- 
saiy, the High Court can interfere under 
S. 115 1 P.L T 188; 55 I.C 445 ; 22 M 

L.J 136=12 I C 173; 15 L W. 667=68 
I.C. 167; 98 I.C 458=1927 M. 212. See 
also 1932 M 603=141 I.C. 420. Where 
there is another remedy open to a parly, 
such as an appeal, if eventually the judg- 
ment IS passed against him, the High Court 
would not entertain revision, 10 I.C. 308 
=15 C.W.N. 682, 15 L.W. 667=68 I C. 


167. 

Amendment of Decree— Where the loAer 
Court refused an appUcation to amend a 
deciee by inserting a provision for the tak- 
ing of accounts mentioned m the award in 
accordance with which the decree was 
passed, held, that the omission to mcorporate 
that provision was accidental, that the order 
of the lower Court may be set aside and 
application for amendment allowed in le- 
vision. 34 P L.R. 802 

Appeal.— An appeal can be treated as an 
apphcation under this section. 17 M.L.J, 
119, 28 B, 458 (460), 4 A L.J. 492; 45 
C.L.J. 194; 1929 M, 205 and vice versa. 
6 C.W.N. 346; SO I C 931=9 L.W 596. 
See also MIC 264 ; 31 I.C. 812=23 C L 
J , 235 ; but not one filed after limitation for 
appeal has expired. 2 L.L.J. 734. See 
alsoAlU 554=34 M.L.J. 309; 9 L.W. 81; 
30 M L.J. 486=34 I.C. 372. Nor wheie 
appeal is expressly prohibited by Code. 1935 
P. 177. Incompetent appeal entei tamed by 
appellate Court can be set aside m revision. 
25 Bom.L R. 147=72 I.C 256 But see 
131 I.C 561=35 C W.N. 31=1931 C. 425 

Arbitration.— Where in arbitiation pro- 
ceedings an appeal is not allowed, revision 
would be still more objectionable. 47 A. 
!21 Order of reference to arbitration- 
jurisdiction of Court challenged— Revision. 


See 1927 C 52=106 I.C 93; 110 I.C. 881 
=1928 A, 740 Where the applicant wishes 
to challenge the validity of the oider of 
reference to arbitration, a revision is com- 
petent. 54 A. 297=1932 A 665; 1932 S. 
128. Where a refeience is made 
to an arbitrator whom the Court has 
no power to appoint, the High 
Court can interfere in revision. 1931 A L. 
J. 682=1931 A, 761. In aibilration pro- 
ceedings taken m the course of a pending 
suit an order superseding the reference to 
arbitiation is not open to revision. 160 

I. C. 1052=38 P.L R 121=1936 L. 538. 

So also 111 the case of an order passed undci 
S 19, Arbitration Act, 1936 S. 205. 
Order appointing arbitrator against paity’s 
wish— If revisable, 51 54=115 I C. 611. 

Where the parties had agreed that the case 
should be decided by arbitration and coun- 
sel for parties made statements before the 
Court giving the names of the two persons 
whom to appoint arbitrator but the state- 
ments were silent as to what was to happen 
in case both the persons refused to act and 
there was no express provision that the 
Court would have no power to appoint a 
third arbitrator and the Court appointed a 
third arbitrator on refusal of the named 
arbitrators, held, that there was no mate- 
rial irregulaiity and that the fact that the 
Court had misinterpreted tlie statements of 
counsel on a point of law would not justfy 
interfcrercc in revision. 151 I.C 148=19^ 
A.L.J. 711=1934 A. 368. 

Award.— The order of a Court decreeing 
a suit in terms of an award is not open to 
revision 152 I.C. 90=11 O.W.N. 1203= 
1934 0. 494, 38 P L R. 783. Where only 
some of the arbitrators take part m the 
heanng, but no objection is then taken and 
the meuts of the award arc not alfectcd 
thereby, an order confiiming such award is 
not open to revision on this ground 38 
L.W. 927=1933 M. 862=65 M.L.J. 755 
See oho 1933 M 697=65 M.L.J. 376. 
Where the Judge refuses to consider the 
objections to an award though filed within 
time, he refuses to exercise a jurisdiction 
which vests m him, and a revi.sion applica- 
tion against it should be allowed 142 I.C. 
835=1933 R. 38; 30 S.L.R. 271=1936 S. 
172. Where in superseding an awaid the 
Court acted illegally and with material ir- 
legularily, the High Court coiid interfere 
in revision, 20 A.LJ. 125=64 I.C. 934 
=1922 A 69; 27 A.L.J. 918=1929 A. 743. 
On this point, see also 87 I.C. 371; 133 I.C. 
416=1931 A. 721; 133 I.C. 465=1931 A.L. 

J. 727=1931 A. 659. Whcie an award is 
impugned on the ground tliat the arbitrator 
held Ms enquiry m the absence of the objec- 
tor and the latter applies to the Court to 
summon the arbitrator as a witness to sub- 
stantiate his allegation, the refusal of Court 
so to do is not only a material irregularity 
but IS an illegality and the older pass^ by 
the Court filmg the award and passing a 
decree on its ^is is improper. 14S I.C. 
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329=34 P L R. 397=1933 L. 538. Where 
after the matter m dispute m suit was re- 
ferred to arbitration and an award passed 
the objections of the petitioner were reject- 
ed and the Court proceeded under S'ch. II, 
para. 16 to pronounce judgment accoiding 
to the awaid, held, tliat the order was of 
an interlocutory nature and incapable of being 
revised. The arbitration proceedings are 
merely a portion of a branch of a suit and 
a part of a suit cannot be a “case” witliin 
the ineauing ot S 115, C. P. Code. (Case- 
la^\ discussed.) 143 l.C. 309=34 P.L.R 
651=1933 L 692, 38 P L.R. 121=160 l.C 
1052=1930 L. 538. also 163 I C. 380 
=38 P L R. 725=1936 L. 46b. Revision 
IS not maintainable against an order settmg 
aside an arbitration award while the case 
has not been fully decided lt4 I C. 722 
=1936 A.L J. 547 An ordei passed under 
Sch II, para IS, setting aside an award 
IS not reMsable. 34 Bom.L R. 376=138 
I C. 215=1932 B. 232. Where a Court sets 
aside an award of arbitration on the ground 
of misconduct on the part of the arbitrators 
Its order is not open to revision. 47 B. 
721=73 l.C 464; 43 A 101=59 l.C 667, 
59 l.C. 811=45 B. 832, 1929 L 688; 1931 
A L.J 842; 157 l.C. 1017=1935 A 456. 
Where no notice was given of the filing of 
the award as required by the rules, the High 
Court can mterfere in revision wnth a decree 
passed in terms of the award 63 I C. 243. 
When a Court passing a decree on an award 
has committed an error in procedure or has 
misused the jurisdiction presaibed by Sch 
II, w'hether there is revision agamst the de- 
cree See 64 I C. 363; 64 l.C 294 ; 38 I C. 
769, 105 I C. 105 If It can be shown that the 
lower Court acted altogether VMthout juris- 
diction in passing a decree in terras of the 
award, it would be permissible to entertain 
a revision under S. 115 146 I C. 582= 

10 O.W N 1196=1933 0 547 Where the 
paity has consented to the illegal procedure, 
he cannot afterwards move the High Court 
in revision 135 l.C. 230=1932 A. 154= 
1931 A L J. 1087 Nor where no objec- 
tion was taken in lower Court to the filing 
of private award on the ground that it was 
not registered 1937 C. 201. Interference 
in revision is not rightful where there is no 
irregula»-ity in the proceedings or error in 
procedure or misuse of a junsdiction and 
the decree of the Court is passed according 
to award of arbitrators. 16 I C 996; ^ 
I C. 427. The Court on filing an award not 
contaimng decision on a point in dispute 
■cannot be considered to have exercised a 
jurisdiction not vested in it 'by law or failed 
to exercise a jurisdiction vested in it by law. 
17 l.C. 33=1912 M.W.N. 1076. Where a 
Couit accepts an award filed by the arbitra- 
tor without giving the partes time to file 
exceptons to the awarc^ there is material 
irregularity m the exercise of discreton, 
and the order acceptng the award should 


be set aside. 1933 A.L.J. 149=1933 A. 
313, High Court would not interfere with 
an awaid, if substantal justice has been 
done 1933 A. 924=147 l.C. 746. Where 
tlie arbitiators improperly admit crucial evi- 
dence in the case, which must strongly affect 
their minds, the High Court will interfere 
ill revision and set aside the whole award 
notwithstat/liiig that it has been filed in Court 
and a dccic*. passed in accordance therewith. 
41 L W 51=1935 M. 184 High Court 
should not mterleie with the avvard if no 
illegality is apparetil and Ihe iriL^sul.ii'ities 
in procedure arc formal. 12 l.C, 2o9=21 
M.L J. LOOS. High Court would not inter- 
fere with a decree based on an award on a 
technical objection, 137 I C 151=1932 0. 
156. Also m case of arithmetical error m 
awaid 53 M.L.J, 38=103 I C. 829. It 
should not interfere unless it finds not only 
an illegaHly committed but some substantial 
harm resulting fiom that illegality. 61 M. 
L.J. 761=34 L.W. 725, Whether revision 
hes from older lefusing to give opportumty 
to party to produce evidence m support of 
objections to award, see 37 I. C 400; S3 

A. 778=1931 A. 761 High Court has power 
to revise the proceedings of the lower Court 
after the delivery of the award to it and 
can rectify any illegabty or material irregu- 
larity in the lower Court’s piocedure in 
dealing with the award 34 l.C 845=9 
S L.R 183 also 50 l.C. 52=4 P.L. 
J. 267, 65 l.C. 50. But where the ground 
of attack on an award has failed and the 
Court has refused to set aside the award 
under para 16 (1) of the second schedule 
a decree must be passed in accordance with 
the award and a finality attaches to such a 
decree and the matter cannot be allowed to 
be challenged m revision 134 I C 30= 
1931 A L J 906, 158 I C 11=1935 0 W 
N 1036 Where suit is decreed in terms 
of award, the fact that the Court rejected 
the application of the applicants to with- 
draw the matter from the arbitrator wrongly 
thinking that it had no jurisdiction to do so, 
IS no ground for interference in revision. 
157 l.C. 649=1935 O.W.N. 920. 

“C.-vsE Decided”— Meaning of.— Order un- 
der S 10 of the Religious Endowment Act 
—Revision— Powers of interference. 40 M. 
793=33 M.LJ. 69 (P.C.). Order decid- 
ing that Sikh Gurdw'ara Act applies termi- 
nates proceedings and revision lies. 8 L. 
362=1927 L. “Case” is not defined in 
the Code, it cannot be confined to litigation 
in which there is a plaintiff who seeks to 
obtain a particular rehef against a defend- 
ant before the Court, but includes an ex 
parte application praying that persons in the 
position of trustees or officials should per- 
form their trust or discharge their judicial 
duties. 40 M. 793 (PC). The word 
“case” in S. 115 is a word of wider import 
than such words as “suit" or “appeal”. 40 

B. 86=33 l.C 358; 48 B 43, 41 C 632; 
1936 S. 205. The word “case” does not 
necessarily mean “suit” but can mean a pro- 
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ceodiiiy i: iui3 prococding m a suit has 
teimiudtcc: It IS ccaauily a case decided 
u’ltli'i! Ilic mLOning of S. 115 although the 
iuit irs^il Lus not been finally disposed of. 
1929 .’i 743=51 A. 1010. In the case of a 
suit, it IS the suit Itself and not any bran^ 
of It which can be regarded as a “case". 
But pioceedings before the commencement 
of a suit as well as proceedmgs after a 
suit has come to an end, bemg pioceed- 
ings independent of the suit, must stand on 
a difterent footing. 158 I.C. 949=1935 O. 
W.N. 1158 (F.B.). The words used in 
S. 115 do not contemplate the mvoking of 
the revisional jurisdiction of the High Court 
in die case of interlocutoiy orders passed 
during the trial of a pending suit. (Ibid.) 
A case must be somethmg complete in itself 
so that It may be ticated as independent 
matter. 1929 A. 957 Whuc the Court be- 
low decides that it should proceed with a 
suit, It does nut decide a case within the 
meaning of S U5 and no revision lies. 
(Jbtd ) The ivords “case decided by_ a 
Court" mean a matter which has been dis- 
posed of chcctually by the Couit and not 
merely for the time being. A purely ad 
interim order that does not effectually dis- 
pose of the matter before the Court would 
not be case deaded. SI A 957=1929 A. 
581. The deasion on a single issue by a 
subordinate Court in a suit which is still 
pending in that Court is not a “case” de- 
aded. 43 A 564=63 I.C. IS, See aha 
138 I C. 30=1932 0. 271. Pioceedmgs 
relating to question of stay can be treated 
as a “case”. 132 I C. 222=1931 L. 503 
An application under S. 10 for the stay of 
a suit is not a “case” and an order for stay 
passed on that application is not 
the deasion of a case within S 115 58 

I.C. 90=42 A. 409 also 144 I.C 107 
=1933 L SO; 27 M L.J. 494; 15 C.W.N. 
666 , 42 C. 926 ; 4 Lab L.J. 425; 141 I.C. 
177 (1)=1933 L. 191. An oider refusing 
stay under S. 19, Arbitration Act, is a case 
deaded and revision hes against that order. 
132 I C. 850=1931 L. 644. Where on the 
objection of the defendant that the Court 
has no jurisdiction to entertain the smt, the 
Court decides it has jurisdiction, tlie order 
of the Court does not amount to a deasion 
of a case and no revision lies agamst it. 
5 L.L.J 140=71 I C. 487 , 41 A 43, 42 
A. 564 ; 59 I.C 680. “Case”-Refusal to 
issue interrogatories. 69 I C 417=1923 L. 
282 (2) Case— Order directing verification 

of pleadings— Order as to costs. 64 I C. 
207. As to order allowing amendment of 
pleadmgs, see 55 A. 169, 1934 L. 974; 1933 
A. 374 Orders under S, 34 of the Guar- 
dians and Wards Act are open to examina- 
tion by the High Court on levision side. 
55 I.C. iSI The decree passed m a suit 
under S. 9, Speafic Rehef Act, is revisable. 
53 A. 414=129 I.C. 559=1931 A, 205. 
Order refusmg leave to file written state- 
ment to a partner is a case decided within 


S. 115 1930 A.L.J. 1212=1930 A. 701 

f2) . Order dismissing an appeal summarily 
IS a dcciee and is open to revision by High 
Court, if there is no second appeal piovided 
for. 36 M. 128=21 M.L.J. 887. Appeal 
against order m application under 0. 21 
R. 90. Revision. 45 C.L.J. 557. Where 
the plaintiff dies during the pendency of a 
suit, and two paities apply to be brought on 
leiord as his legal reprcbenlalive, and the 
Court decides under 0. 22, R S, C. 
Code, m favour of one party, it amounts to a 
case deaded 1935 L 934. Case deaded 
—Proceedings undei Legal Practitioners 
Act— No power to revise. 56 I C. 433=21 
Cr.L.J. 449. Where a Court allows or 
refuses to allow a suit to be withdiawn 
with libertj' to bring a fresh suit, it “de- 
cides”, and the High Court has jurisdiction 
to interfere. 61 I.C. 584, 103 I C. 229, 
See also 10 0. W.N 311. An order per- 
mittmg the plaintiff to withdraw a suit as 
agaimst certain defendants can be revised. 
128 I.C. 827=1930 A 863. Where the trial 
Court gives a consideied decision and per- 
mits the plamtilt to withdiaw the smt with 
liberty to file a fresh suit, it cannot be 
challenged in revision. 13 L. 547=136 I.C 
1=1932 L. 360 By an order rcstonng a 
case which had been previously dismissed, a 
case is decided. 1933 A.L.J. 4=1933 A. 

41 See also 141 I.C 188=1933 L. 169. 
An Older setting aside an order rejectmg 
an appeal for failure of the appellant to give 
security foi costs is not open to levisioa 
when it IS made in the interests of justice. 

42 A. 626=60 I.C. 81 An order of a 
Small Cause Court reluming the plaint for 
presentation to pioper Couit is a “case de- 
cided-. 1932 A L.J. 1008=1933 A 106. 
The refusal by a Court to adjourn the 
hearmg of a suit in order to enable the 
applicant to pay the Court-fee is not an 
ordci which should be le vised by the High 
Court 45 A 218=60 I.C. 921; 64 I C. 
211. Dismissal for default. See S3 C, 
827. The High Couit has power to inter- 
fere in revision with an order for the pay- 
ment of deficit Court-tee, if it is convmced 
that the order is not supportable under the 
law and is passed in the illegal exercise of 
jurisdiction by the Couit below. The fact 
that the plaintiff would have a right of 
appeal aftci the plaint has been i ejected, on 
his non-compliance with the order, is no bar 
to revision. 60 C.L.J. 469. 

Illustraitve CasI'-s — (1) “Case decided” 
—What is —No levision lies from an order 
merely lefusing to allow an amendment of a 
pleading. Cases where the amendment 
comes under some other order of the Code, 
for example, the addition or substitution 
of parlies, or striking off a pleadmg may 
amount la a case decided; but an order 
passed purely under 0, 0, R. 17 is not. 
165 I.C 1=1936 A.L.J. 923=1936 A. 686 
(F B.). Where the effect of an order of 
the Court is defimtely to debar the plamhff 
from proving a part of Ins claim by refu- 
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sing an amendment ivhich did not alter the 
nature of his suit, that is a final decision of 
the Court on that part of his case and is 
a “case decided”. 55 A. 25&=145 I.C. 859 
=1933 A L J. 268=1933 A. 374. A Comt 
in framing issues or refusing to frame issues 
IS dccidmg a case, if onus of proof is 
involved m tlie form of the issues. 163 I.C 
809=1936 M. 526. The dismissal of an 
application b}’ the defendant to have the 
45bue relating to the juiisdicbon of the Court 
decided m the first instance amounts to a 
“case decided” 146 I.C. 792=1933 A.L J. 
707=1933 A 753 An order of Court refu- 
sing to allow an amendment of the plaint 
amounts to "a case decided”. 1934 A L.J. 
989, 157 I C 112=1935 A 651=1935 A. 
M.L.J. 100. An order returning the 
plaint for i e-presentation m another 
Coiiit can be revised 144 1 C. 828. 
Sec also 17 N L J 169=1934 N 259 
Where the oidcj sought to be revised 
maiked the termination of a definite state 
oi a proceeding in a suit a "case” should be 
deemed to hav c been decided so as to attract 
the application of S US. 147 I.C. 782= 
3 A. W.R 119=1934 A L J 126=1934 A 
25 The order of the trial Court directing 
the payment of additional Court-fees 
amounts to a ”case decided" (Case-law- 
discussed) 55 A 274=1933 A.L.J. 311= 
1933 A. 350 154 I.C 520=1935 A.L.J. 

376=1935 A W R 368=1935 A. 455 But 
sec contra 158 I.C. 949=1935 O.W.N. 
11S8 (F B ) . An order to amend the 
decree is different from the amended decree 
and a revision lies from the former order. 
147 I C 633=1934 A 100 (2) An appli- 
cation lor pauperism may be treated as a 
•.case within S 115, but a mere admission 
of the pebtion cannot be so treated ISO 
I.C 561 (1)=1934 L 401 (2). An order 
of the Distiict Judge refusing to grant an 
absolute discharge to an insolvent cannot 
form the subject of second appeal. It can 
however be the subject of levnsion. 150 
I C 80=35 P L R 114=1934 L 198. The 

proceedings for a temporary mjunction are 
.taken under 0. 39 and must be deemed to 
be “a case" and therefore open to revision 
as they do not directly affect the ultimate 
decision of the suit one way or the other 
1933 L 1046 The dismissal of an appli- 
cation to treat a tirae-barred appeal as a 
cross-objection to the appeal by the opposite 
party- is not a decree but only an order 
which IS open to revision by the High Court 
IS L 641=1934 L 273. A revision against 
an order refusing a rev lew is not incompetent 
151 I C. 568=1934 A L.J. 937=1934 A 
•971 See also 148 I.C. 496=1934 A. 250 
As to order holdmg vakalatnauia liable for 
.stamp duty, see 58 B 597=36 Bom L R 
•658=1934 B 299 Where a partner of firm 
which was bemg sued against was not per- 
mitted to cross-examine the plaintiff’s wit- 
nesses and to produce evidence for defence 
as any other defendant, the order passed 


by the lower Court was not in accordance 
with law and its deasion that the defendant 
was not entitled to take part in the conduct 
r.t the case amounted to a “case decided" 
withm the meaning of Si. 115. 55 A, 719 
=19.43 A L.J 1204=1933 A 523. 

"CvsFS iilcidld”— What a^e Nor.— When 
a CoHit grants an application for a certain 
amendment it cannot be said that a case has 
been decided withir the meaning of S US. 
C. P. Code 152 J.L. 886=1934 A L J. 
757— 1934 A. 785. The decision of the 
Court below under S. Id that it r.as |jiis- 
diction amounts to a mere iiLidnig on a ijues- 
tion of law which is the subject-matter of 
issue and cannot be treated as being m it- 
self a “case decided”. The mere fact that 
a separate application for a stay of the pio- 
ceedings has also been dismissed would not 
confer jurisdiction on High Court. 149 
I C. 17b=1934 A.L J. 702=1934 A. 520. 
A mere decision as to the amount oi the 
Court-tecs payable does not amount to a 
“case decided” nor is it necessarily an irre- 
gularity 111 procedure or illegahty or a 
refusal to exerase jurisdiction. 149 I.C. 
1183=1934 A L.J. 381=1931 A. 620 (F.B.). 
No revision lies from an order refusing to 
take up and deade an issue of law before 
the evidence is commenced Such an order 
■does not amount to a case having been de- 
cided 1934 A L J. 1204=1934 A. 98o 
W'hcre an order is passed setting aside the 
award of the arbitrator and directing the 
parties to produce evidence, there is no case 
decided but only a case pending and no 
revision lies under S 115, C P Code, 
But where the High Court has given cer- 
tain directions to the lower Couit as to how 
It should proceed in hcanng the parties and 
considering the objections to the award and 
the lower Court has not earned out those 
directions and has purpoited to act in a 
diffeicnt manner, the High Court has imder 
the provisions oi S. 107 of the Government 
of India Act power and jurisdiction to set 
aside the order of the lower Court settmg 
aside the award and to direct it to carry out 
its orders already given 154 I C 310= 
1935 A L J 309=1935 A.W R. 244=1935 
A. 519 The question whether the award 
IS bad on the face of it or whether there is 
misconduct on the part of the arbitrators 
is emrely a qiiesbon for the trial Judge. 
The order of the Judge that the award can- 
not stand is entirely within his jurisdiction. 
Besides, such order is not open to revision 
under .S 115, C P Code, because it is not 
a case which has been decided but is m the 
nature of an interlocutory order preceding 
the hearing of the case itself 152 I C. 
309=15 Pat L T 693=1934 P. 550. Orders 
allowing applications under 0 9, R. 9, C P, 
Code, should only be sparingly mterfered 
with 152 I C. 110=11 O.W.N 1373= 
1934 O. 491. also 151 I C. 765=1934 
il. 681=67 H.L J. 485 Whether a deci- 
sion that an application is maintainable can 
be called "case decided” within the meaning 
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of S, 115, 13 a: least opfo to doubt. 1936 
N. 281). Oracrs relating to an application 
inr icsur.Uion of proceedings dismissed in 
default oiistuute a ‘case' withm the mean- 
ing oi S. 115. 161 I C. 212=1936 L. 618. 
Where an execution applicaton is dismissed 
for default of a decree-holder and an appli- 
cation to restore the execution petition is 
also dismissed, revision from the order of 
dismissal of the execution petition does not 
lie. 1934 L. 349. See also 60 C.L.J. 469. 
As to rejection of plamt m part, see 1936 
L. 1021. A decision in a pending suit that 
certain evidence is inadmissible dots not 
amount to a “case" decided within the mean- 
ing of S. IIS, C. P Code. 18 N L.J. 132. 
So also order disallowing ceitam questions 
put to a witness. 156 1C. 805=1935 A. 
L.J. 549=1935 A.W.R 654=1935 A. 599 
(F.B.). Nor an order remitting issues for 
decision under 0. 41, R. 25, C. P. Code. 
154 1 C. 676=1935 O.W.N 352=1935 O. 
333. 

Court-fee and Valuation of Suit— Con- 
Fucr OF Ruungs —The general practice m 
all the High Courts is not to interieie with 
interlocutory orders unless when such order 
may result in irreparable injury to one or 
other of the parties. When a suit is allow- 
ed to proceed on an insufficient Court-fee 
it is not either of the litigant parties who 
suffeis but the revenue It is not the object 
of a fiscal statute to enable litigants to be 
defeated on technicalities, IS P, 340=161 
I.C. 22=17 Pat L T. 9=1936 P. 85. 
Wheie a preliminary issue, as regards Court- 
fee, has been fully deaded, the ordei is an 
order deciding a case and is open to revision. 
(55 A 274, Foil.) 148 I C. 908 (1)=11 

O. W.N. 617=1934 0. 212 (2). In a case 
where there is a mere maltei of valuation 
and the Judge applies his mind and comes 
to a decision, the Judge having exercised 
his juiisdiction no appeal will he against the 
quantum of stamp duty which he directs 
shall be payable. Bui where the question is 
as to the particular category into which the 
suit falls, * e , whether duty is payable upon 
the suit as belonging to a particulai class 
or whether another duty is payable as be- 
longmg to another class and the Court de- 
cides that the case falls into a class other 
than that contended for by the applicant and 
therefore ig liable to payment of an amount 
which IS larger than that which the plaintiff 
contends for, and refuses to entertain the 
suit until the highei duty is paid, it amounts 
to a lefusal to exercise jurisdiction under 
legal giounds and therefore it is a matter 
proper for revision. 152 I C. 1003=1934 

P. 641. An order made by the lower appel- 
late Court, before it dismisses the appeal for 
default, directing the appellant to make good 
defiaent Court-fee is not open to revision 
because it cannot be said that the order was 
passed without jurisdiction, or that the 
Court acted illegally or with material irre- 
gularity or exercised a junsdiction not 


vested in it by law. 151 I.C. 292=11 n 
W.N. 1040=1934 0. 396. Wheie a favourl 
able decision has been given as ieearH<i 
Court-fee to the plaintiff, the High Court 
^ no power of revision either under 
S. 115, C. P. Code, or under S. 107- Go 
vemment of India Act It is immaterial 
whether the applicant is the defendant or 
the Government. 56 M. 744=65 M.L 1 
25—144 I.C. 516 Where Go- 

vernment is not a party to the suit, it « 
doubtful whether a petition for revising the 
order as to Court-fee favourable to the 
plaintiff can be presented by Government 
56 M 744—65 M.L.J. 25 Questions of 
Court-fee if they involve questions of juris- 
diction are revisable 134 I C. 816=34 L 
W. 252=1931 M 716. Also where they 
bear upon the value ol suit for purposes of 
jurisdiction 1936 M. 411=70 M L.J, 398 
Also where the decision is wtong, and results 
m a retusal to exercise jurisdiction vested 
in It 163 I C. 462=1936 Pesh. 140. When it 
13 a question of punciplc to be applied to 
the levying of Court-fees, the High Court 
may interleic m revision 142 I L, 195 m 
=1933 M 367 An order under S 149 
requiring the plaintiffs to pay the additional 
Couit-fee IS not open to revision, 51 I C 
581, 104 IC 145=1927 M 1021 (2) =53 

M. 452; 102 I.C. 877. also 11 a W 

N, 1555; 158 1 C. 949=1935 O.W.N 1158 
(F.B ). As to when oiders relating to 
Couit-ices arc open to revision, see 29 C 
W N 627=86 1 C. 853, 8V I.C 660=48 
M L J. 688, 27 L W. 286=1928 M. 416. 
Where a Court has come to a reasonable 
decision on the points of law involved and 
holds that the Court-fee paid is iiisuiiicient, 

It should not be interfered with m levision 
on the ground that it takes a different view 
on such points 22 N.L R. 125=1933 N 
107=143 1 C 84=16 N L.J. 29 (F.B ). 
Court-tec— Order as to— Revision against— 
Maintaiiiabihty — Order favouia'blc to plain- 
tiff— Older unfavourable to him — DisUiic- 
tion 56 M L J, 302. Couit-fee and juris- 
diction— Older favourable to plaintiff as to 
--Revision against— Interference in— Juris- 
diction— Suits Valuation Act, S 11— Scope 
and effect of 56 M L J. 394. The order 
of the lower Court holding that the Court- 
fee paid IS correct is not revisable. 32 L.W. 
694—59 M.L J. 953 A decision of a sub- 
Court on a question of valuation determin- 
ing the amount ol Court-fee, is subject to. 
revision 10 B. 610. But not an oidei 
directing to pay additional Court-fees. 12 
C L R. 141 Revision lies to the High 
Court from an erroneous Older for payment 
of additional Court-fee, and the plaintiff 
need not wait for the dismissal of the suit 
by disobeying the order and then move the 
High Court in appeal or revision. 36 I.C. 
381. See also IS I.C 46=17 C.W N. 160;, 
103 I.C 268 (2) =1927 N 256; 62 C. 417 
=39 C W.N 248=1935 C. 279. The Patna 
High Court has held that the tligh Couit 
will not revise an interlocutory order de- 
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tnanding ad valorem Court-fee on a plaint, 
as the order of rejection nn the plaint is 
appealable. S Pat.L.J 400=56 I.C. 649 
=1932 P. 319; 1S5 I.C. 617=16 Pat L.T. 
158=1935 P. 186. Sec also 51 I.C 581 
The High Court has power to interfere in 
revision with inteilocutory orders of lower 
Courts, eg., direction to pav Couit-fee. 50 
I.C. 470=4 Pat.L J. 195. See also 55 I C. 
786=1 Pat. L.T. 5. An oider rejecting the 
memorandum of appeal for deficient Court- 
fee IS not a decree or final order and the 
Court has junsdiction, on the re-presenta- 
tion of the appeal with the proper Court- 
fee, to admit the appeal and have it regis- 
tered. 59 C. 388=138 I.C 643=1932 C. 
482. 

Commission —Order issuing commission 
for examination of plamtifl maj be mttr- 
fered with in rciiision 3 P 863=6 P L T. 
520; 1927 M 524 The Court has jurisdic- 
tion to dispose of the application for e.iami- 
nahoti of uitiieises on conunisston An 
order rejectmg the application cannot be 
said to be without jurisdiction nor can the 
Judge be considered to have exercised it 
illegally or with inatenal irregulanfy only 
because he took an erroneous view on a ques- 
tion arising m the case An interlocutory 
order like the one in question cannot be said 
to amount to a “decision” of the case within 
the meaning of S 115 1934 A. 37 (2) 

Where a detendant who has made a counter- 
claim applies to be examined on commission 
tbe mere advantage of observing the de- 
fendant’s demeanour in the box is not a 
sufficient reason for refusing a commission. 
The failure to distinguish betiveen applica- 
tions of the plamtift and of the defendant 
in such a matter is an irregular exercise of 
jurisdiction in which the High Couit can 
interfere in revision 57 M. 705=67 M. 
L J. 95. 

Construction of Document —If there is 
a misinterpretation of the document the con- 
current findings of the lower Courts are 
open to revision by the High Court. 146 
I.C. 363=1933 Pesh 67 The High Court 
will be reluctant to interfere in revision with 
a findmg on the interpretation of a document 
unless the lower Court was very clearly 
wrong. 1935 M. 160=1934 M W N. 854; 
154 I C. 582=1935 M, 160. Where a docu- 
ment cannot possibly bear the construction 
that has been placed by the lower Court on 
it, the High Court has jurisdiction to revise 
its decree 164 I C 888=38 P.L R. 348 
=1936 L. 801. 

Costs —The question of costs is prim- 
pally within the discretion of the Court 
below and miless the High Court is satis- 
fied that this discretion has been exerased 
arbitrarily it will not interfere in revision 
with that discretion. 144 I.C. 76=1933 A 
311. 

Criminal Prosecution —An order punish- 
mg a person for contempt of Court can be 
revised. 27 A. 380. Also an order grant- 


ing sanction under S. 195 of the Criminal 
Procedure Code, 17 M.L.J 123. But see 
also 3 A 508 An order of a Judge passed 
under S 195 or S. 476, Cr. P. Code, is 
open to revision under this section and not 
undci S 439, Cr. P. Code. 23 Cr.L.J. 
291=1922 A. 438 Sec also 1923 A. 490 
fl): 48 I C. 499; 12 Pat L.T 671=1931 
P. 411; 35 C W N 775=134 I.C. 1063= 
1931 C. o04, 1931 L lOS Prosecution- 
order of a Collector under h' 47t», Cr. P. 
Code, while acting undei S 70, C P. Code; 
cannot be revised by High Court, 53 I C. 
419=14 A.L J. 1077 The High Court car, 
revise an order under S 476, Cr. P Code, 
passed by a Civil Court if it fails to specify 
the charges. 38 A. 695=36 I C. 836 See 
also 11 0 W.N 1469. A petition to revise 
proceedings under S 195, Cr. P Code, of a 
Civil Court should not be under S. 439, 
Cr. P. Code 17 Cr L.J. 184=33 I.C 
824, contra 19 I.C. 197=40 C. 477. Sec 
also 28 I C 334=19 C W.N. 447 ; 40 C. 
477=17 C.L.J ^45=33 I.C. 824 ; 32 I C. 
330=18 M L.T. 591. Where the trial Court 
after an enquiry comes to the conclusion, 
that a defendant in a civil suit ought to be- 
prosecuted under Ss 193, 465 and 471, 1. P 
Code, and sends a complaint but on appeal 
the appellate Court comes to a finding that 
the materials on the record do not justify 
the hope that the prosecution would end u 
conviction and set aside the order ot the 
trial Court tlve former Court does not act 
w'lthout jurisdiction or irregularity m the 
exercise of its jurisdiction and the High 
Court will not mterfere with its order under 
S. US, C. P Code 152 I C. 34=1934 
A L.J. 870=1934 A 1065 Where an order 
withdrawing the complaint is made by the 
Distnct Judge, the application in revision 
agamst that order is governed by S 115. 
147 I C 535=35 Cr.L.J 432 (2) =1934 P. 
55 (1). 

Delay— Revision is a privilege and not a 
right and it corresponds to the remedies in. 
England known as Certiorari and Mandamits 
The invariable rule m these cases is that a 
party aggrieved must come to the High 
Court for relief at the earliest possible 
moment and also must come with no ulterior 
purpose. 39 I.C 570; 43 I.C 470; 19 C 
L J 9: 1923 M.W.N 159=72 I.C 137. 
As ageneral rule the High Court does not 
entertain revnsion petitions after thiee 
months, but the High Court may, m a pro- 
per case, excuse the delay in the exercise 
of its discretion 16 L.W 760=65 I.C. 
732 See also 98 I C. 723 (1) ; 1933 L. 
175 (Delay of over a year). It is not the 
usual practice of the High Court to inter- 
fere in revision after great delay, e.g., when 
the application is made more than one year 
from the date of the order. 142 I C, ^7 
=33 P.L R. 1070=1933 L 175. But where 
the applicant was not a party to the order 
which he seeks to revise and the order was 
passed behind his back and without notice 
to him, the delay is excusable and should 
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0.10(1 m. O.M^N 262=1936 0. 

\ Cm.". 3S not competent to refuse 
th(' issu: cl Ci commission for examination 
of a witness on the ground that the appli- 
cation IS made at a late stage and that con- 
sequently it might entail an adjournment of 
the tiial Such refusal amounts to a mis- 
direction and justifies the High Court m 
mterfering ^^ith the order in revision. 40 
L.W. 839=67 M.L.J. 878. The conclu- 
sion of the Court that there has been an 
unnecessary delay for the claim would not, 
be open to revision by the High Court . But, 
if without any opportunity having been 
gnen to the objectors oi their cotmsel to 
explam the delay, the Court has dismissed 
the objections summarily, the Court has 
acted with matciial iiregulanly and 
the order of dismissal can be set aside m 
revision 1933 A L J. 117 — 1933 A 751 
(1). Considerable delay in filmg a petition 
IS not 111 Itself a sufticient ground for rejecting 
the petition where once it has been admitted 
to hearing. 1935 L 120. As to delay of 
over three years, 80 1 C. 329. Sec aho 
1929 0. 383 

Discretion —It is not open to the High 
Court in revision to question the discretion 
exercised by the lower Court, unless it is 
apparent on the face of the record that the 
discietion has been arbitrarily and errone- 
ously excrased 36 P L R. 0-7I5O I.C. 
305=1934 L 807 (1). Where the lower 
Court has passed an order upon a careful 
consideration by exercising discretion vest- 
ed in it and upon judicial principles the 
order cannot be interfcicd with in revision. 
14 Pat L T. 252=1933 P 239 See alio 
S9 C L J. 389=1934 C. 780=37 C.W N 
1093 Where discretion is given to a Court, 
It has to be exeicised j^icially and not 
arbilraiily, and it is open to the High Court 
to interfere in revision where such Court 
appears to have exerased this discretion 
without applying its mnd to the case 1933 
A 957 S 115, C P Code, docs not apply 
to a case where the lowei Court has con- 
sidered the matter judicially and has refused 
to exercise its discretion under S 151, C P 
•Code In such a case no question of jurisdic- 
tion arises at all. But there aie circuraslanccs 
m which the High Court would 

Itself be justified in exercising 
its discretion under S 151 and 

setting aside the lower Court’s ordei 
4 A.W.R 637. Failure to exercise discre- 
tion in excusing delay on msuffiaent grounds 
for filing apphcation for review after time 
falls under this section. 100 I C. 727=1927 
A 386. Late production of documents— 
•Order excusing delay and admitting docu- 
ments— Discretionary under 0 13, R. 2— 
not revisable 1930 P. 603. Where an appd- 
late Court refused to admit additional evi- 
-dence offered three days after the argument 
was closed, the High Court would not inter- 
fere with its order in revision 67 I.C. 


252. The High Court will not interfere m 
leMsion with a discretionary order permit- 
ting evidence to be adduced under 0. 41. 
R. 27 33 P.L.R 330=137 I C. 513. As 

to interference in revision with the discre- 
tion of lowei Com I, see 7 Lah L.J . 290= 
90 I C 632 ; 85 I C 6f)0: 1925 C 293 , 90 
1 C. 243=48 A 199 , 83 I.C. 133=1922 A 
218; 1932 C. 831 The High Court will not 
mtcrfeie in revision with the lower Couit’s 
order directing the Commissioner to ascertain 
mesne profits. 16 L W 312=74 I C. 812. 
Where a subordinate Court not only has 
made a mistake m law but has entnely 
misunderstood the natuie of the judicial 
discretion it was called upon to exercise the 
High Court will intcrfeic in icvision under 
S 115. 42 M L J 97=45 M 194. 25 
M L T. 116=1918 M W N 888; 26 M.L.J. 
467=23 I C. 572 A High Court ought not 
to mteiferc with every cxcrase of discre- 
tion by the Couil below, even if no appeal 
IS allowed, but must do so only whcie there 
has been a wanton abuse of process 23 
I C 522=15 M L.T. 399; 3l C W N 
653 ; 32 C W.N 128. The issue or a refu- 
sal to issue by a siTbordinatc Court, a com- 
mission to examine witnesses is not an 
abuse of process wan anting an interference 
by the High Com 1 23 1 . C 522=15 M L T. 
339 Whcic a Judge mses his discretion to 
grant or leCusc leave to mstitute a suit he 
does not act illegally nor with material 
irregularity nor is any question of juris- 
diction involved 17 I C. 400=12 M.L.T 
359 As to Older imposing condition ot 
security in grantmg leave to defend undei 

0 37, R 3, C.P.C sec 71 M L J 241= 
43 L W. 298=161 I.C. 182=1936 M 246. 
The High Court will not interfere m revi- 
sion with an order for payment of adjourn- 
ment costs for not complying with a provi- 
sion of law, when the amount awarded is 
neither excessive nor unreasonable 57 

1 C. 506 Nor with the lower Court’s 
Older to amend issues at a late stage 1928 
MWN 836=113 IC 313 (1). Where 
a Court summarily rejects a piayer to tiy 
a preliminary issue on a point of law and in 
its summary juiisdiclion has not even ex- 
pressed any opinion as to whether the ques- 
tion of law would be sufficient to dispose 
of the case, to refuse to cxcrase the revi- 
sional jurisdiction in such case might gue 
rise to the gravest hardship 17 P L T. 
253=1936 V. 250. The High Court’s 
mtcfeience with the discietion of 
a Court IS confined only to an ignorant 01 
perverse exercise of it. 20 C W N. 1080= 
1 Pat L J. 465; 37 I C. 129=3 Pat L W. 
55, 1927 MWN 838, .52 C L.J 23. 
Wlicie trial Judge, in the exercise of dis- 
cretion refuses to stay the suit under S. 19 
of the Arbitiation \ct on the ground that 
complicated question'f of law ate likely to 
arise which can better be determined by the 
Court than by the arbitrators, the High 
Court will not mlcrfcrc in revision with the 



S. 115] 


The Code of Civil Phocedure (V of 1908). 


529 


Notes. 

(liscrchon extrased by him. 163 I.C 854= 
.18 P.L.R. 846=1936 L 904. 

IiLUSTBATivE CASES.— It cannot be laid 
down as an inflexible rule that a discretion- 
ary order cannot be interfered with in revi- 
sion. Where amendment of the plaint was 
applied for before the trial began but the 
Court refused the same though plaintiff had 
good grounds, held, in revision that the 
amendment shoud be allowed subject to 
any order for costs that may be made by 
the lower Court. 37 C.W.N. 1093. See 
ahi> 38 C.W.N 1146 On an application 
under S 152, the Court is not bound to 
correct the decree The Court has a dis- 
tretion to make the amendment or not And 
in such cases the applicant has no right in 
revision proceedings to demand an adjudi- 
cation upon any point, his right is merelj 
to bring the matter to the notice of the 
High Couii and to lea\e it to the discretion 
of the Comt to interfere, if interference is 
necessary in the inteiests of justice The 
High Court will not interfere unless the 
lower Couit has exerased its discretion in 
such a manner that it was obviously wrong 
and unjust for it to make the order he did 
10 0 W N 958=1933 0. 425 A long delay 
by the defendants in refernng the matter to 
arbitiation justifies the Court m refusing to 
enforce the clauses of arbitration. And this 
being a matter of discretion, if no sufficient 
leason is made out, the High Court will not 
interfere w'lth it 1933 L 1007 (1). V^ere 
The Subordinate Judge refused to tssue a 
rommisstonj because it was made too late 
the ordci cannot be levistd on the ground 
that under R. 57 of the CivilTlules of Prac- 
tice the Judge ought to have satisfied him- 
self that there were suffiaent reasons for 
not making it at the proper time, even 
though the High Court might have been taken 
a different view (9 M. 256, Ref ) 1933 
M W N 648 It is for the trial Court to 
decide in what order it will decide the issues 
•tnd the High Court wull not interfere in 
revision m order to make a direction on this 
point 1933 A 749 The power to extend 
time under S. 5, Limitation Act, is discre- 
tionary The High Court will not interfere 
in revision with an order refusing to grant 
Lxtension based on certain reasons. 35 P. 
L R 374=162 I C. 416=1936 Pesh 197 
Where a Court refuses to extend the tme 
fixed for payment of deficient Caurtrfee after 
expiiy of time originally fixed, under an 
erroneous view that it had no power, its 
order is open to revision, as it has not exer- 
cised any discretion iii the matter 149 I 
C 96=35 P L.R. 45=1934 L 537. Peti- 
tioners paid money to avoid attachment of 
Their moveables in execution of a decree. 
On their objections, the execution proceed- 
ings were set aside and they applied for re- 
fund of money paid under S 151. The 
Court refused the application, but the lower 
appellate Court allowed it In second ap- 
peal it was contended that the lower Court 
1-67 


had no jurisdiction to entertain the appeal 
as the order of lower Court was passed under 
S. 151. Held, that even assuming that no 
appeal lay, the High Court was competent 
to revise the order of the execution Court 
and that it was equitable that the benefit 
leceived by the decrcc-holdcr under the exe- 
cution proceedings should be restored to the 
petitioners when those proceedings were set 
aside. 149 I C. 1103=1934 L. 108 Order 
granting extension under S. 43, Provinaal 
Insolvency Act— No revision lies. 59 M 
L J 710=1931 K. 10 Also an order under 
S 41 of the same Act 132 I C, 525 (1^ = 
1931 L. 672. An order appointing a peisou 
as a trustee of a public trust cannot be re- 
vised. 133 I.C 401=1931 A.L.J 1071= 
1931 A, 765. Order under Charitable and 
Rehgious Trusts Act— Revision. See 40 L 
W. 920=1935 M. 56=68 M L.J. SS. Theie 
is notlung to prevent one Court from noti- 
fying to another a particular complicated 
situation and to suggest to it the advisabihty 
of staying proceedings before it. The Court 
in su^ a case must no doubt attach due 
weight to such communication and give rea- 
sons for refusing to comply with the request 
But the Court has a discretion in the matter 
and such discretion shall not be interfered 
with unless there is some flagrant miscarriage 
of justice. 1935 Pesh. 182. 

Election Mviters— As to interference m 
election disputes, sec 90 I C 771=49 M L. 
J 381; 1925 M. 707=48 M.L.J. 451; 22 
L.W 24=90 I C loss, 52 M.L.J 392; 103 
I.C 821=1927 M. 935, 1927 M W.N. 842; 
106 I C 398=1928 M 199 (1) ; 1929 N. 
282 Where a District Judge passes an order 
which he had jurisdiction to make restrain- 
mg a retuining officer from holding an elec- 
tion, the fact that the order passed will result 
in great inconvenience to the pubhc does 
not amount to an illegality or material irre- 
gularity in the exerase of his discretion 
143 I C 143 (2) =1933 A.L J. 759=1933 
A 343 In a suit in an election dispute the 
High Court cannot interfere m revision with 
the lower Court’s order on grounds which 
involve nothmg more nor less than apprecia- 
tion of evidence, and decide for itself on lie 
question of fact whether the votes were valid 
or not valid. The High Court has to con- 
fine itself to the question of jurisdiction 
1930 M. 225 (2). The District Judge actmg 
under the Mandatory Election Rules and de- 
ciding an objection to an election acts as 
a persona designata and his decision is not 
levisable 11 R. 1 So also a decision 
under S IS of the Bombay Gty Municipal 
Act 35 Bom. L.R 89, Orders passed by 
the Distnet Judge acting under S. 79, Burma 
Penal Self-Government Act, could not be re- 
vised 10 R 517 Where a _ sub-judge 
passes an order on a certain petition in the 
capacity of an election commissioner, no 
revision lies against it. 138 I C. 459=1932 
M 560 As to revision of order of District 
Judge under Bengal Municipal Act dismissing 
election petition, see 39 C W.N. 971. 
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E>iui ivCK.— (i'l .ijipilcaliun under S. IIS to 
uie ojul,*- ut iciusal to receive docu- 
mciil.ij.- c-^Idcr«ce by the lower Court does 
iicii Ile us iuJi Older cannot be construed to 
be decision of a ease nor is there any illcgalitj 
in cAcicisc of the luusdiction wluch is vest- 
ed by law. 145 I C 810 (1)=10 0 W.N 
637=1933 0 . 345 (1). Whcie the lower 
Couit had based its dcasion on the opinion 
op the band-nnittng expert though he had 
not given sworn testimony in support of the 
leport, held, that the objection to the evidence 
being received could not be taken for the 
first time in levision ISO I C. 357=35 P. 
L R 109=1934 L. 230. 

Ex PARTE Decree— Ordol scttiig aside ex 
parte decree is open to revision Sec 88 t C 
46; 52 M L J. 477, 90 1 C. 329, 1931 A.L J 
377=133 1 C 129=1931 A. 29^ (F B ) ; 8 C. 
832, S3 M L.J 110, 133 I C. 129=1931 A. 
L J. 377=1931 A 294 (F B.) . especially 
when after 30 days from date of decree. 
100 I C 936=1927 L. 342. 

FjiROR Of Law— Erroi of law by itself is 
no crouiid for levision. 75 I C 472=1923 
A 4o5 (2) , 106 I C 829=1928 L 102, 107 
I.C 273 (1). also 18 A L.J. 373=58 
f.C 182; 83 I C. 334=1924 R. 212. 90 
I.C. 430; 1912 M W.N. 993=1 L.W 59; 
38 M. 775, 21 M L.J. 1013; 100 I C. 76 
(1)=1927 A. 573; 106 I.C. 851=46 C L J 
527; 1929 R. 187; 8 0 W N. 1235=12 L 
R. 380 (Rev.), 133 I C. 404=1931 A.L J 
995=1931 A. 667; 8 0 W N 999=134 I.C 
1090=1931 0 . 408: 134 I C 463 (A.); 10 
O.W.N, 259 Per Rupchand, A. J C — 
An erroneous deasion on a question of fact 
or law does not fall within the puiview of 
S 115. 146 I.C, 777=1933 S. 279 (F. 
B.)._ S llS applies to jurisdiction alone, 
the irregular exercise or non-exerase of it 
or the illegal assumption of it. A mere 
error of law is not an illegality within the 
meaning of the section. 142 I C 616=10 
0 W.N. 259=1933 0_. 240. The High 
Court will not entertain a levision petition 
directed against an alleged wrong conclu- 
sion of law, in which no question of jurisdic- 
tion is involved 36 P L R 177. Where a 
Court has jurisdiction to determine a ques- 
tion and it determines that question, it can- 
not be said that it has acted illegally or with 
malenal irregularity because it has come to 
an erroneous decision on a question of fact 
or even of law. 153 I.C. 996=1934 R. 
233. An erroneous decision on a question of 
law; does not amount to an assumption of 
jurisdiction or to irregular or illegal excrase 
of jurisdiction. The question whether the 
Court had wrongly admitted a deed of adop- 
tion in evidence without its being properly 
and duly stamped cannot be raised m revi- 
sion as It amounts only to an erroneous con- 
clusion on a question of law. 35 P.L R 
683 See also 152 I C 620=1934 L. 825: 
19M R. 233, 10 0. W N 1145=1933 0. 534. 
Where a lower Court having jurisdiction to 
deade the case wrongly applied a section of 


an Act wheieby injustice was perpetrated, 
the High Court allowed the peUtion for 
levision [11 C 6 (P.C.); 13 C. 225 and 

15 C 47. Ref.] 34 P.L R. 440=1933 L 
335. Error of law is no ground for mter- 
fcience under S. 115 or S 107 of the Go- 
vemmait of India Act 35 M L 1 604 

16 C W.N. 1015; 40 M L.J 497^^ m’ 
554 (F.B ). The High Court cannot inrer- 
fcie w-heii the lower Court has fallen mto 
an enor of law. It can only interfere m 
case the lower Court has actal illegally 30 
C 397, 16 C. 482 (486) , 17 M 410 (F B ) • 
6 A. 125, 7 A 345 (350); 24 M. 685; 11 m’ 
144; 11 M 332, 12 B. 617, 17 M. 37 , 28 c' 
574, 1932 A.L.J 418=1932 A 379; 1?7 l‘ 
C 513 (L ) SceaUoSSA 216=1933 A.L 
J 110=1933 A 295. Where the Court acted 
on ceitain decisions then m vogue, subse- 
quent deasions taking a modified view would 
not make order levisable 138 I.C. Id6= 
1932 M 472 An ciioneous coiistriiclion ol 
the rules framed by the High Court as re- 
gards costs of proceedings in subordinate 
Courts is no ground for revision. 3 P.L. 
T. 314=65 1C. 355. Merc deasions in 
matters of law and fact arc not within the 
scope of S. 115; Cls. (a) and (6) deal with 
the question of jurisdiction and Cl (c) re- 
fers to illegal processual acts. 52 I C. 767 
=23 C.W.N 759; 1929 N. 317, 1929 P 
633; 1930 L. 468. See also 64 I C. 563 : 52 
I C. 4=30 C L J 64; 54 I.C 757; wheie 
m the exercise of its jurisdicton the lower 
Couit commits an error of judgment this is 
not a matter upon which revision can he 66 
I C. 509=1922 A. 441 also 145 I C. 
380=1933 M 231 The High Court wiU 
not interfere m revision on the ground that 
the Court below has wrongly decided a quesp 
tion of limitation 55 I C. 871; 47 C L 
J. 62; 98 I.C 892=1927 L 43, 4 0 W.N 
1123; 26 L.W 15=101 I C. 514=1927 M 
660, 49 A 454=25 A L J 399=100 I C. 
638=1927 A. 358, 103 I C 113, 133 I.C. 
439—32 P.L R. 410 Erroneous decision 
on point of limitation may sometimes make 
interference propr'i 21 A L J , 861=46 A. 
1173, 24 I C 872: see also 35 I.C. 74=4 L. 
W 411; 321 C 3(1)=3LW 36, 30 I C 
264=2 L W 609 ; 25 I C. 592=1914 M.W. 
N 738 ft may not be a case merely of an 
erroneous opinion but a case where the Court 
has assumed jurisdiction to proceed with the 
suit which ought to have been put an end 
to. 27 N L R. 251=130 I C. 145=1931 N. 
17. Where the older of the lower Appel- 
late Court ovei looks the question of limi- 
tation entirely in deciding the appeal the High 
Court can intcifcrc in revision 1929 R. 
304; 1933 P 132 The High Couit will 
interfeic when a Subordinate Court issues 
an ordei which is erroneous in law, and as 
a result of that order the Court acts beyond 
or in derogation of its jurisdiction. 30 I, 
C. 38=21 C.L.J. 614. See also 41 I.C 919' 
=27 C L.J. 294 ; 37 I.C. 19; 23 C.L J. 
557; 33 I.C. 346=22 C.L.J. 564 ; 32 I.C. 
982 , 23 I.C 977=41 C. 323; 19 I.C. S94-. 
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18 I.C. 715; 34 C.W.N 733. After a 
sui>cHor Court has decided a question of law 
111 one wa>, the subordinate Court cannot 
discuss the matter over aftain. 140 I.C. 325 
(il.). An erroneous decision on a ques- 
tion of limitalion or }cs judicata cannot be 
leiistd. 20 A. 78. 11 B. 488; 103 I C 
68; 33 Bom.L.R. 1596=11)32 B. 81, 32 P. 
L.R 130 (1). 1933 M 231=145 I.C 380. 
Question whether grant was made to one not 
holding kudivaiahi is one of fact— Cannot 
be gone into eithei in reiision or appeal 
though decision of the question is neces- 
sar> to see uliether suit lies in Civil Court 
19.^ AI 259 Ihe fact that the Court 
passes a wiong order is not sultiaent to 
justily interference. But when the Couit 
IS under a complete misapprehension as to 
the tacts beloic it, it is a proper case for 
leMsion 132 1 C 832=1931 R 111 (2). 
The tact that a Couit has imscon&truLd the 
eftect ol a document is no ground for 
icMsion 16 A. 39; see also 107 I.C. 273 
(Ij. Also the fact that document has been 
considered to be inadmissible m evidence 
23 E 177 at 179 Refusal to amend a 
clerical eiror in the form of probate maj be 
a ground for revision 27 C 5. An illegal 
order passed under 0. 31, R. 93 can be 
ie\ised. 9 M. 437. But not an order re- 
jecting a memorandum of appeal. 7 A. 42 
\\lien a Couit rejects an application to set 
aside a sale on the ground that the appli- 
cant had no locus staudt, the case does not 
fall under this section. 32 C 3V2. 'Where 
a Court reviews its prior order of dismisstd 
for detault of a petition under 0 21, R. 58, 
C P. Code, the order of review is not re- 
visable OU A. 801=1928 A. 392 Where a 
subordmate Court rejects an application for 
leave to sue m fotma paupens tor defective 
verification and docs not otter a chance to 
the applicant to correct the defect, it 
amounts to a failure to exerase the juris- 
diction vested in it under S. 153 of the C.P 
Code, and the High Court can mterfere m 
revision. 55 A. 216=145 I.C 436=1933 
A.L J. 110=1933 A. 295. Where a Judge 
has entertamed the applicaton for atiacA- 
ment before judgment, issued the preliminaiy 
notice, heard the mortgagor, who showed 
cause against the application, but based his 
order dismissmg the application for attach- 
ment before judgment on the mistaken view 
that an application under 0. 38, R 5, C. P. 
Code, cannot be made m a mortgage suit, 
until the mortgaged property has been 
actually sold, the sale proceeds have proved 
to be insuhicient and the mortgagees apply 
for a decree over under 0. 34, R 6, there 
IS no failure to exerase jurisdiction and no 
revision hes. [11 C 6 (P.C ), Rel on.] 
146 I C 838=1933 A.L J. 1269=1933 A. 

Ereoneous DsasioN.— That the District 
Judge has given a wrong deasion is no 
ground for interference on revision 1935 


S, 115 even an enor of law is not a suffi- 
aent ground for intciference by the High 
Qniri. 11 C 6. Rel. on. 1936 C, 706 ; 40 
C.W y. 698, unless jt laiMS a question 
as to jurisdiction (1928 L. 140, Rel, on ) 
1935 L 972 ; 3^6 1 C 777=1935 P. 191; 
1935 L 951, Xor ei en an eiror on a mixed 
question oJ lad .iiid law 157 I.C 474 (1) 
=1935 P 448. 1,55 I C 419=1935 P 267 
The fact that the High Court, if it had been 
the trial Court, might have com„ f.> a dif- 
ferent conclusion, is not sniiicienl to lusln , 
interference under S. 115 1936 b' 205' 

The High Court wiU not interfere in le- 
visioii with a decision on the merits even 
if it be erroneous both in law and in facu 
if the lower Court had jurisdiction to entci- 
tain the dispute between the parties. But 
if that Court had no junsdiction whatever 
in the mattei, the High Court, if it finds 
that the lower Court has made a mistake as 
to the extent of its junsdicfion, may then 
interfere 14 P. 488=155 I.C. 976=16 Pat 
L T. 311=1935 P. 385 If a Judge assumes 
jurisdiction of the matter and proceeds to 
decide a question of law. however errone- 
ous this decision may be, the High Court 
cannot interfere m revision But if before 
assuming juusdiction he determines 
a question of law or fact to determine 
the question of junsdicfion. a wrong deci- 
sion in a cas>e of this kind is certainly revisa- 
ble by the High Court 161 
I C 26=1936 P 119. 

also 39 C W N 915 Breach of provision 
of law — £.r parte decree againrt father and 
son— Order setting aside against latter and 
refusing to set aside against foimei— Re- 
vision 155 I C 837. Where a decision 
disallowing a claim based on the prerogative 
right of the Crown to be paid its debt m 
priority’ to other creditors is fundamentally 
wrong, a revision petition lies to the High 
Court and is justified 42 L 948=69 
M L.J, 832 

IiXEG.'viiTY —Obvious misreading of law 
will justify’ revision. 13 Lah.L.T. 34. 
Where the Judge omits to apply an obvious 
principle of law he acts illeg^Iy in the exer- 
cise of his jurisdiction and therefore 
revision lies 1936 Lah. 746 But 
misconstruction of a section 
of a statute by the lower Court m 
deciding a matter which it has jurisdiction 
to decide does not amount to illegality or 
material irregularity. 39 C.W N. 910=62 
C L J 349. A Judge acts illegally and 
with material irregularity m exercise of 
the jurisdiction vested m him when in de- 
fiance of the order of his predecessor he 
disallows rateable distribution 147 I C. 
1071=11 0 W^N. 161=1934 0 110 So 
also where a Court which rejects an appeal 
for non-payment of deficient Court-fee, with- 
out really giving the appellant an opportu- 
nity to make good the deficiency 153 I C 
503=11 0 W N 1555=1935 O 119 Also 
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uru.-r sanot:oi-i .3 cnmpiomise by gu^diMi 
injufiuns CO iiMors mccrLSts. 1935 O W. 
X J37=19 j 5 0 2g.7. Ordei refusing to 
lacno P1.-1111 iiisuiBaently stamped on last 
daj of Innilation— When stamps of required 
denomination not available, 71 M.LJ. 804. 
Where the lower Court entirely disregards 
the most important piece of evidence in the 
case, namely, the original grant m favour of 
a chanty, and bases its order on documents 
which are either irrelevant or could not have 
been referred to for interpreting the original 
grant, the procedure amounts to an illegality 
or material irregularity which would justify 
the High Court 111 interfering m revision 
under S. IIS The fact tliat there may be 
other remedies open is not ground for refus- 
ing to exerase the poweis under S. 115. 
58 B 623=152 I C 781=3o Bom L.R 687 
=1934 B 343 : 68 M 1-J- 55. See also 60 
CL.J. 19, 13L 761=1933 L 99. Where 
the lower Court has taken into account the 
patent facts which arc veiy material in de- 
ciding whether the story of a party, on whom 
the burden of proof lies is true or not, the 
High Court has no power to revise a dcasion 
of the lower Court, although taking the pro- 
babihties of the case as the guiding factor 
the High Court may disagiee with it. But 
if the lower Couit has manifestly failed to 
take into account material and patent facts 
appearing in the evidence, there is gioss and 
palpable error in the decision and it can be 
set aside in revision. 1934 R. 356 Where 
two difterent suits for rent are hit at by 
0 2, R 2 the High Court will interfere in 
revision to declare their invalidity though 
the trial. of the suits has not lesulted m 
injustice, 146 I.C. 351=37 C.W.N. 730 
=1933 C. 831. To allow a party against 
whom no proceedings can. be taken lu exe- 
cution to be proceeded against, merely be- 
cause the plaintiffs, who represent a temple 
knowing the cxaci rights of the parties and 
of everyone concerned, made a mistake in 
exonerating her m the suit, cannot 
be permitted on any ground of alleged 
mori right of the temple property, and 
the order in execution should be interfered 
m revision. 144 1 C 30=1933 M 508. Merely 
that a leave under S 20 (6) is granted with- 
out first issuing notice to opposite party does 
not amount to acting m the exercise of juns- 
diction illegally or with material iiiegulauly 
so as to justify an interference in revision 
under S. 115; nor can such an order con- 
template any grave or irreparable injustice 
so as to invoke the provisions of S 107, 
Government of India Act, 1933 L. 2^ 
Where a Court has jurisdiction to decide a 
<luestion before it and in fact deades the 
question, it cannot be regarded as acting in 
the exerase of its jurisdiction illegally or 
with material irregularity merely because ’ts 
decision is erroneous. [11 C. 6 (P.C.), 
Foil.] ISI I.C. 668=7 R.R 110=1934 R. 
230. See also 1935 L 120. Where a lower 
Court has applied its mind to the case be- 


fore it and duly considered the facts and the 
law applicable, then, although its decision may 
be erroneous, that error cannot be corrected 
on revision. (7 R. 339, Foil.) ISO I.C, 1055 
=1934 R. 306. An order passed under 0 
9, R. 9 even though made without juris- 
diction is not subject to interference by the 
High Couit in revision 143 I C. 222=1933 
0 331. A Court had appointed a Re- 
ceiver of suit properties It passed an ordei 
of ejectment against an occupant of the pre- 
mises though neither party had a present 
right to remove him It was advisable in 
the circumstances of the case not to eject 
him Held, that the order of ejectment 
havmg been passed with jurisdiction, though 
wrongly, ivas not open to revision under 
S. 115, but could be interfered with under 
S'. 107, Government of India Act. 146 I.C. 
258=1933 L . 327 Where the appellate Court 
has simply come to an enoneous decision 
on a question which was raised by an appeal 
properly preferred to it, it cannot be said 
that the appellate Court has excrased a db- 
cretion not vested m it by law and the ar- 
cumstance that the question related to the 
junsdiction of the Court of first instance in 
no way aftects the jurisdiction of the appel- 
late Court Held, that no levision lay 
against an appellate order confirming the 
order returning the plaint for presentation 
to propel Court ISl I C. 416=1934 L, 
536 On this point, see also 38 C.W.N, 
1001=193-! C 861. 

JuRisDicnoN— Points of jurisdiction, even 
though not taken in the lower Court, can be 
argued in the High Couit 154 I.C. 705= 
1935 M W N. 106=41 L W 20=1935 M 
89. The High Court wull not exercise revi- 
sional powers on a point of jurisdiction whe- 
ther the suit lies m the Small Cause Side 
or the Onginal Side of the Court when such 
inlerlercncc will be bringing about an injus- 
tice 154 I.C. 705=41 L.W 20=1935 M 
89. Where the lower Court has jurisdiction 
to decide the question and there has been no 
illegality or matenal irregularity in its deci- 
sion, the application for revision must fail. 
156 I.C. 1098 (R.), 1936 N 280 “When 
a decision is come to in a matter in wbch 
the Court has jurisdiction a question of juris- 
diction IS not mvolved”, Expl. 156 1 C. 777 
=1935 P. 191. Where a Court enlcrtams 
and deades an appeal which in law does not 
he and is incompetent, the High Court will 
interfere in revision and set aside the decree 
and judgment passed by such Court 62 C. 
L J. 530, 157 I C 900 (L ). Wheie a 
regular suit entertains a smt of small cause 
nature which it has no junsdiction to enter- 
tarn or try, and tries it to the exclusion of 
the Small Cause Court, its deasion must be 
set aside m revision. 18 N L.J. 123 
Jurisdiction is entirely mdependent of the 
manner of its exerase The former involves 
the power to act at all, and is independent 
of the deasion reached m the exerase of that 
power. The latter is confined to the author- 
ity to act in the particular way m which the 
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Court does. not. Where, theietorc, what the 
Court has done is only to decide the starting 
point of limitation, it has every power to do 
so and such an order is not revisable. I.L. 
R 1936 N. 73=164 I C. 848=1936 N 157. 

CvsES OF ABSENCE OP JURISDIOTON —Order 
1 emitting award passed by arbitiator under 
Co-operative Societies Act, 40 C.W N. 89. 
Order allowing objections b\ third party be- 
fore attachment. 1935 A.W.R. 246=1935 
A. 343. Executing Court-Decision that 
dec'ec is collusne. 16 P.L.T. 220=1935 
r 23U. Addition of party finanang litiga- 
tion—lnterfercncc See C. P. Code, 0. 1, 
R 10, 68M.L,J.236 A Court granting 
a right of way for the future m absence of 
any findifig that one had existed in the past, 
and in absence of a plea that a light of way 
should be granted as an easement of neces- 
sity, acts without jurisdiction 158 I C 924 
=1935 Pesh 157. Application for leave to 
appeal in Jortna paupens— Rejection— Qritr 
for payment of court-fee and rejection of 
appeal for default m payment. 1936 Pesh 
69. Application to continue suit in forma 
pauperis— Disxmsssl of smt— Court treahng 
application as for leave to sue as pauper 
and ^lowmg it— Interference m revision See 
C P Code, S 11. 60 C.L J. 587. Order 
of reference to arbitration m pending suit— 
Order in antiapation that if award is not 
filed by fixed date, trial must go on that day— 
Aw'ard not filed— Suit decreed ex parte— 
Jurisdiction— Refusal to set aside ex parte 
decree— Revision— Interference. See C. P. 

Code, Sch. II, para. 8. 71 M.L.J. 648. 
Order allowing smt to be withdrawm ui 
contravention of 0, 23, R. 1 (2)— Revision. 
See C P. Code, 0. 23, R 1 (2). 155 I.C 
210=1935 P 251 Under S 115, C. P 
Code, in cases w here a Court below has failed 
to exercise jurisdiction vested in it, the 
High Court may pass such order as it thinks 
fit, and it IS not incumbent upon the High 
Court to remand the case lor exerase of 
that jurisdiction by the Court below 154 I 
C 921=1935 Pesh 21. 

Cases of FAmuitE to EXERasE jurisdiction 
—Application to set aside sale under 0. 21, 
R 90, 'by attachmg creditor— Rejection on 
the ground of non-comphance with 0 21, 
R 54 (2) 63 C.L J. 560. Order as to 

rateable distribution 1935 P. 201 (2). 
Award in reference not agreed to by all par- 
ties 1935 S 212. Where the lower Court 
did not consider the only question that it had 
to consider m the case, it must be deemed to 
have not exercised its junsdiction, and the 
High Court will mterf ere m revision . 157 1. 

C 432=1935 P. 454 Where the low'er Court 
on a misconstruction of the order passed by 
an executing Court on a claim petition re- 
fuses to go into the merits of the case. 58 
M 936=1935 M. 547=68 M.L.J. 518 Ap- 
phcation under S 174_ (3), proviso (6), B. 
T. Act— Order requinng deposit before 
consideration on erroneous construction of 


section— Revision. See B. T. Act, S. 174 
(3), proviso (6). 39 C.W.N. 1176. An 
order refusing permission to a minor de- 
fendant attamiiig majority to file an addi- 
tional written statement is not one with which 
the High Court will interfere in revision, 
because thue is no letusal to exeicise a 
jurisdiction vested in the low’er Court which 
it was bound tu exercise. 41 L.W. 640= 
68 M.L.J. 155 Where the plamtiff asks for 
an alternatiie rehef, “m case of failure’’ 
{ba iiirat dtgar) of tlie primary lelief and 
the alternative rehef is granted by the trial 
Court, pnraaiy rehet being refused, and tin. 
appellate Court dismisses the appeal by the 
plamtiff without gomg into thi question 
whether the plamtiff is entitled to the pri- 
mary relief on the ground that it is not 
necessary as the alternative relief is gi anted 
1936 Pesh. 38=162 I.C. 658. 

Li.wh TO sue IN FORMA PVUFFRis —Where 
an application for leave to sue as pauper is 
dismissed for non-production of a Succes- 
sion Certificate, the High Court will mter- 
fere 16 M 454. .\ Court has jurisdiction 
to consider the merits of a case on an appli- 
cation for leave to sue m foma pauperis 
the fact that the Court placed reliance on evi- 
dence which might not be relevant to a 
transter application is not an irregularity 
atiectiug its lurisdiction and no revision lies. 
142 I.C. 379=1933 S. 82 In an application 
for leave to sue m forma faupens a Couit 
acts without jurisdiction in gomg into tht 
evidence elaborately and trying the question 
of title m order to see if he has a good cause 
of action; so also failure to take evidence 
on the question of pauperism amounts to not 
exercismg jurisdiction vc'.teJ in it by law 
and tilt order can he interfered with in re- 
vision 45 A. 548=73 I C. 538 No apph- 
caUon 111 revision lies against an order ad- 
mitting an application for leave to sue m 
forma faupens 67 I.C. 641=1922 A. 208, 
1933 A. 295=145 I C. 436=55 A, 216. But 
see (where it is admitted without notice) 
104 I C 364=8 P L T. 794. On receipt 
of an application to appeal as a pauper, the 
Court has first to consider whe^r prima 
facte there is any ground for its rejection. 
If It is rejected, the matter ends. But if 
it IS not rejected a notice though not com- 
pulsorily should be issued to the Government 
Pleader and the respondent and on hearing 
them, the Court has to deade w'hether the 
applicant is in a position to pay the Court- 
fees and further whether the decree is one 
which IS contrary to law or to some usage 
having the force of law or is otherwise erro- 
neous or unjust Refusal to hear Govern- 
ment Pleader is revisable 1934 A.L J 827 
=148 I C 624=1934 A 424. An older 
rejecting an appheaUon for leave to sue m 
forma faupens is not open to revision. 44 
A 248=65 I.C 255; 125 I.C. 578 (2). 
See contra 104 I C. 198. See also 145 I.C 
436=55 A 43^1933 A. 245. An order le- 
lecting an application for leave to sue ui 
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loriiu. pu'tpci'is IS a cuinplctc di.-ci3ioa of Ihe 
cjio Etf as UiJ Couit 1 electing it is con- 
sidciifl, and IS open to revision under S, 115, 

C t Code, and a finding by the lower 
Couu oi? endtmcc that the petitioner is a 
pauper, IS one of fact and final in levisiou 
152 I.C. 417=U 0 W.N. 13S6. On this 
point, aUo 1935 M. 230=41 L W. 135; 
lOS I.C 30. 1929 h. 498 (1); 1930 A LJ. 
901; 142 I.C. 379=1933 S 82 following 32 
A. 623 and 48 M. 700, 1933 A. 295=55 
A. 216=1933 A L.J. 110=145 I.C 436, 9 
R. 86=1931 R 129, 1931 R. 318 (No 
dififeience between an uider i ejecting an 
application and an older granting it) See 
also 34 Bom. L. R 1273=140 I C 381= 
1932 B 584 Where a Court rejected an 
apphcation under 0 44, R 1 on erioneous 
giounds, it amounted to material irregula- 
rity and the High Court can mterfeie in 
revision. 54 A. 394 As to order dismis- 
sing application to sue m forttia pauperis in- 
volving decision on a doubtful point of law 
.yei? 69 M.L.J 816. Apphcation for leave 
to sue a.s pauper— Death of applicant— Appli- 
cation by hen to continue— Refusal— Revi- 
sion. 1936 P. 591 

LiMiiATiON.— High Court can interfere ui 
revision under S 115 where the lower (3ourt 
allowed an application barred by hmilation 
without at all appljing its mind to the ques- 
tion of hmitation and deading that ques- 
tion There is a distincton between cases 
in which the lower Court decided the ques- 
tion of limitation and cases in which the 
lower Court did not apply its mind to that 
question at all 144 I.C 147=1933 P 132 
A wrong deasion on a question of limitation 
is not a material irregularity in the exer- 
cise of junsdicton. 1934 Pesh. 103 Al- 
though it is not a matter of law, but it is a 
matter of uniform practice that civil revisions 
are entertamed only if they arc filed within 
three months of the date of the order sought 
to be revised. 1933 P. 582 

Limitation for Application for Revision 
—Legally revision is not governed by any 
law of limitation 144 I.C 482=1933 Pesh 
51 

New Plea —A question of jurisdiction can 
be raised even on revision 162 I C. 416= 
1936 Pesh 97. But if it is dependent on 
the investigation of facts it cannot for the 
first tune be dealt with by the High Couit in 
revision. 24 I.C 862. See also 6 P.L.T. 
295=87 I C. 381=1925 P 461=100 I.C. 37, 
103 I.C 68 Where the appellate Court sets 
up a new case for defendant it acts with 
material irregularity 98 I.C. 867 (2) =1927 
L. 73. Where the legal lepresentative of a 
deceased plaintift was allowed to set up a 
claim not open to ongmal plaintiff, the High 
Ckmrt will interfere m revision and set aside 
the order. 42 M L.J. 43=68 I.C. 703. A 
party is pot entitled to raise the question of 
registration in revision simply because it is 
apparent on the face of it, fliough it has not 


been laised in the Courts below. It is the 
duty of the plaintiff to have raised this issue 
151 I.C 105=1934 Pesh. 50 Where m 
revision the petitioner urged that a new 
issue which was already covered by the issues 
undci cousideration should be framed, he 
could not be granted a further opportumty ot 
doing that vvhidi with common care and at- 
tention he must have known he had to do 
from the stait. 164 I.C 189=1936 Pesh 
157 

Remand. — The inhcient power under S. 115 
to remand a case may be exercised when the 
trial Court has not Iried^ the case propeily. 
Where the appellate Court ought not to 
give facilities to the parties for adducing 
further evidence, the fact that the Couit de- 
siies to do so cannot give it jurisdiction to 
set aside the decree of the Couit below and 
remand the case for rc-lnal 148 1 C. 962 
=15 P.LT. 142=1934 P. 284. ice qUo 
1933 Pesh 48, 146 1 C. 777=1932 S. 2^ 
(F B.) Where the appellate Couit set 
aside the order of the trial Louit and lemand- 
cd the suit for retrial and further relramcd 
an issue and diicctcd the lower Court to take 
additional evidence on the issue, heldj the 
ordci was illegal and was not appealable as 
It was not one under 0. 41, R. 23, but that 
the High Court could set it aside m excrase 
of Its powers under S. 115. 158 I.C. 86= 
1935 L 161 An appellate Couit acts with 
matenal iiiegitlaiily in the exeruse of its 
jurisdiction in going beyond the pleadings 
and the giounds oi appeal and in remand- 
mg a suit lor tlie tiiai ol issues which do 
not arise in the case 152 1. C 133=35 
P.L.R. 684=1934 L 708; 1935 L. Ill The 
trial Court held that it had no jurisdiction 
to try a case and returned the plamt. The 
District Court on appeal, held, that the tiial 
Court had jurisdiction and lemonded the 
case. Held, that the older of remand, even 
if erroneous, was within the juiisdiction ot 
the Distiicl Court and that it could not be 
inteifercd with in revision 34 P.L R. 771 
=1933 L 940. Sec also 1935 L. 161. 

Securiiy for Cos is. Order as to.— ice 41 
L.W'. 135 Where m a suit in forma pau- 
peris, the dclcndaut put in a petition undei 
0 25, R. 1 (3), C. P Code, lor secunly 
for costs at the eailiest possible opportumty, 
and had been diligent thioughout in his prose- 
cution and the Court aftei several adjourn- 
menls finally dismissed the petition on the 
ground that the suit itself was ready foi 
trial, that the defendant had aheady incurred 
the costs and that no useful purpose could be 
served by directmg the plainUli to fmnish 
security at that stage, held, that although 
generally an order requiiing security under 
0 25, R. 1 (3) IS entirely a matter of disci e- 
lion with which the High Court would not 
interfere, the arcumslances of the above case 
were very peculiar as the Court, mstead of 
disposmg of the petition at once on its merits, 
adopted the wholly unjustifiable course of 
adjourning it togethei wuth the suit, thereby 



S. 119] 


The Code of Civil Procedure (V of 1908). 


535 


PART IX. 

Special Provisions Relating to the Chartered High Colrts. 

116. [S. 631.] This part applies only to High 
Part to apply only to Courts which majr hereafter be i [constituted by His 

•crtamHigt Court, Majesty by Letters Patent]. 

117. [S. 632.] Save as provided in this Part or 

Apphcation of Code to X oi in rules, the provisions of this Code shall 

High Courts. y 

118, [S. 634 ] Where any such High Court considers it necessary that a 

deciee passed m the exercise of its original civil 
Execution of decree jurisdiction should be executed before the amount of 
costs*^^ ascertaimncnt of incurred in the suit can be asccriaincrl - 13 :- 

* taxation, the Court may order that the decree shall be 

executed forthwith except as to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree may be 
executed as soon as the amount of the costs shall be ascertained by taxation. 

119, [S 635.] Nothing in this Code shall be deemed to authorize any 


Leg Ref. 

^ For w/ords established under the Indian 
High Courts. Act, k61 or the Government of 
India Act, l9tS,' the words within brackets 
Jiave been substituted by the Government of 
India (Adaptation of Indian Laws) Order, 
1937 

Notes. 

Jeteatmg the ven object of the petition, and 
finally dealt with it not on its merits, but 
dismissed it for something which, if true, 
was not the fault of the petitoner but was 
entirely due to the position created by the 
action of the Court itself and that thereby 
the Court committed an irregularitj’ in ±e 
exercise of its jurisdiction 155 I C 317 
=1935 M W N 513=41 L W. 135=1935 M 
230=69 \I L J 38 Order lejecUng appeal 
under 0 . 41, R 10 on failure to furnish secur- 
ity ordered 161 I C 233=1936 R 109 

\ViTHDR.v\vAL OF SuiT —Where the Court 
allowed the plaintiff to withdraw his suit 
with Irbert}’ to bring a fresh suit, and the 
order was supported bj good reason, held. 
that the ordei could not be interfered with 
in revision. 145 I C 222=10 OWN 311 
=1933 0 255 When the Court has ap- 
plied its mind to the question of permitting 
the withdrawal of a suit under 0 23, R 1 
( 2 ) and has exercised its discretion the 
order cannot be interfered with in revision 
even if it is shown that the discretion has 
not been exercised properlv, 147 I C 441 
=193-! A L J 821=1934 A. 214, Sse also 
103 I C 229, 105 I.C. 372 Where a Court 
permits a plaintiff to withdraw his suit and 
to bring a fresh smt under 0 23, R. 1, it 
IS unneessary for the High Court m revi- 
sion to enquiie into the sufficiency of the 
ground. All that it has to do is to see 
whether the Court below has or has not 
applied its mind to the matter before it and 
if it IS apparent that it did apply its mind, 
even if it has exercised a wrong discretion, 
the case would not comt undei S 115, 


C P Code 1935 A.W.R. 30=1935 A L. 
J 277=153 I.C. 648=1935 A. 284 See 
aUo 157 I.C. 673=1935 A L.J. 983=1935 
A.W R 924=1935 A. 740; 159 I.C. 147 
=1935 A L.J 330=1935 A.W R 267= 
1935 A. 381 In the absence of any grounds 
such as are contemplated bi 0. 23. R 1, 
C. P Code, the Court ha« no jurisdiction 
to allow a suit to be withdiawn with liberty 
to bring a liesh siut In any case there can 
be no doubt that the Couit acts with mat.^- 
rial 11 regularity in the exercise of its juris- 
(hctiun in allow mg the suit to 'be wuthdraw’ii 
158 1 C 280=1935 0 W.N 1066=1935 0 
495. 

PiLvciiCE— Contents and frame ot appli- 
cation fur revision S'ec o 8 hi L J 218 
.Appellate oidei in proceedings under S. 47(i, 
Criminal Pioeedure Code— Revision- 
Procedure, 11 0 W N 1469=1935 0 59 
In levision application agamst ordei con- 
firming an award and ordering a deciee to 
be drawn up, ordinarily a copy of decree 
should be annexed to the application But 
failure to do so is not fatal to the applica- 
tion and jt should not be rejected on that 
ground alone 30 S L R. 271=1936 S 172 

L P Appe-u.— N o appeal lies against an 
order made by a single Judge of the High 
Court under this section. 

Sec 116— Code apphes to the Vice- 
Admiralty jurisdiction of High Court. 17 
C 66 ; 17 C 337. 

Sec 117— Section applies the provision!, 
of the Code to Chartered High Courts in 
the exercise of their appellate aval juris- 
diction mcludmg their jursdiction in Letters. 
Patent appeals. 53 A 535=132 I C. 34= 
1931 A L.J. 187=1931 A. 244 (F.B ) [48 
C. 481 (P C.). Rel on; 1 A L.J 509 and 
16 A L J 964, not good law' after 48 C * 
481 (P C )] 

Sec. 119— A rule of Court authorizing 
one legal practitioner to appoint another to 
hold his brief and appear for him is valid 
9 A 613 An Advocate may perform all 
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person on behalf of another to address the Court in 
Unauthori.w.jr;c. y.;? dpl exercise of its original civil jurisdiction, or to 
to address Coiu t. examine witnesses, except where the Court shall have 

in the exep’isc of the power conferred by its charter authorized him so to do, 
or to inieriere with the power of the High Court to make rules concerning 
adv-ocaLes, vakils and attorneys. 


Provisions not applicable 
to High Court m original, 
civil or insolvent jurisdic- 
tion 


120. [S. '638.] (1) The following provisions 
shall not apply to the High Court in the exercise of 
Its original civil jurisdiction ; namely, sections 16, 17 
and 20. 


[639.] (2) [■ ^ ^ *]i 


PART X. 


Rules. 

121. The rules in the First Schedule shall have 
Effect of rules jh first as if enacted in the body of this Code until 

Schedule. annulled or altered in accordance with the provisions 

of this part. 

122. [Cf. S. 652, first para.] High Courts 2[coiistituted by His Majesty 
by Letters Patent] s[and the Chiet Courts of OudhJ 
Power of certain High vj^d] 5[ ] may, from time to- 

Courts to make rules. pj-^yjous publication, make rules regulat- 

ing their own procedure and 'the procedure of Civil Courts subject to their 


Leg. Ref. 

^ Sub-section (2) omitted by Presidency 
Towns Insolvency Act lU of 1909, S. 127. 
The old sub-section (2) ran as follows .— 
“Nothing in this Code shall estend or ap^ly 
to any Judge of a High Court in the exerase 
of jurisdiction as an Insolvent Court." 

* For words ‘established under the Indian 
High Courts Act, 1861 or the Government of 
India Act, 191S’, the words within brackets 
have been substituted by the Government of 
India (Adaptation of Indian Laws) Order, 
1937. 

3 Inserted by Act XXXII of 1925, 

4 Inserted by Act XXXIV of 1926 

® The words ‘the Chief Court of Lower 
Burma' omitted by Act XI of 1923 

Notes. 

the duties that may be performed by a 
pleader. 9 A. 617 A \akil cannot prac- 
tise on the Origmal Side of Calcutta High 
(3ourt. 30 C. M6, S 119 is not restricted 
to the admission of advocates, vakil and 
attorneys and to their professional conduct 
109 I.C. 206=1928 M. 472 

Sec. 122- Powers of High Court— 
Ruues,— Under S. 122 High Court has power 
to amend, alter or add to any of the rules 
in the 1st Sch. to the Clode If a new rule 
that has been made is to some extent in con- 
flict with the previous existmg rule it must, 
by implication, be deemed to have annulled 
'or altered the old rule. 134 I C 836=1931 
A.LJ 865=1931 A 567 (F.B.) Object 
of the section is to provide for elasticit}' 
in procedure and to enable defects m the 
Code to be remedied r^thout the dilatoiy 


process of legislation. There is nothing iti 
the (3ode to say that those rules should not 
be inconsistent with the Code 57 C. 
676=129 1 C 181=1930 C. 685 But s^e- 
also 128 I.C 238=1930 A.L.J 1126=1930 
A. 558, High Court has power to alter, 
amend and add to rules of procedure laid 
down in the (^3de, but it has no power to 
alter the peiiod of limitation provided by 
the Limitation Act. 68 I C, 777=1923 L 
96, 1930 R. ^8 R. 380 (F.B ). S. 5 
of the Limitation Act, as it stands, does not 
extend to application to set aside ex parte 
decrees, but High Court acting under S. 122 
can frame a rule makmg it applicable to 
the periods of limitation presenbed m that 
Act 32 I.C. 975 In order to have the 
effect of varying the rules in the first Sche- 
dule to the Code, the rules under S. 122 
must first have been considered and sub- 
mitted by a Rule Committee appointed under 
S. 123. 74 I.C. 330=1923 P. 19. Under 
the rules of Lahore High Court framed 
under S 122, the memo, m the case of 
second appeal shall be accompanied by a 
copy of the first Court’s judgment 2 L. 
227. 

Rule ultra vires— Under S. 122 Chief 
Court framed a new rule in place of R. 2. 
0 34, which allowed mterest at Court rate 
and not at mortgage rate as stipulated. The 
new rule was hdd to be ultra vires as it 
limited the substantive right of the mort- 
gagee to the stipulated rate 12 I.C. 18= 
4 Bur. L.T, 207. Rule made by High 
Court in conflict with the sections of C.P 
Code IS void. 28 0 C. 16^85 I.C. 455= 
1925 0. 492, 1930 A. 558 
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iuperintendence, and may by such rules annul, alter, or add to all or any of the 
rules in the First Schedule. 


^ . . , „ , 123. (1) A Committee, to be called the Rule 

Commiltec, shall be constituted at [the town which is 
S “ the usual place of sitting of each of the High Courts 

(and Chief Courts) relerred to in S. 122] i. 

(2) Each such Committee shall consist of the following persons, 
namely 

(a) three Judges of the High Court established at the town at which 
such Committee is constituted, one of whom at least has served as a District 
Judge or [*”]2 a Divisional Judge for three years, 

(i) a barrister practising in that Court, 

(c) an advocate (not being a barrister) or vakil or pleader enrolled in 
that Court, 


{d) a Judge ot a Civil Court subordinate to the High Court, and 
{e) in the towns of Calcutta, Madras and Bombay, an attorney 
(3) The members of each such Committee shall be appointed by the 
Chief Justice or Chief Judge, who shall also nominate one of their number to 
be President : 


Provided that, if the Chief Justice or Chief Judge elects to be himself a 
member of a Committee, the number of other Judges appointed to be members 
shall be two, and the Chief Justice or Chief Judge shall be the President of the 
Committee. 

(4) Each member of any such Committee shall hold office for such 
period as may be prescribed by the Chief Justice or Chief Judge in this behalf ; 
and whenever any member retires, resigns, dies or ceases to reside in the 
province in which the Committee was constituted, or becomes incapable of 
acting as a member of the Committee, the said Chief Justice or Chief Judge 
may appoint another person to be a member in his stead. 

(5) There shall be a Secretary to each such Committee, who shall be 
appointed by the Chief Justice or Chief Judge and shall receive such remunera- 
tion as may be provided in this behalf by 8 [the Provincial Government] as the 
case may be. 

124. Every Rule Committee shall make a report to the High Court 
established at the town at which it is constituted on 
HiglTSurt^ proposal to annul, alter or add to the rules in the 

First S^edule or to make new rules, and before 
making any rules under section 122 the High Court shall take such report into- 
consideration. 


125. High Couits, other than the Courts specified in section 122, may 
p f u XT 1 . ^sreise the powers conferred by that section in such 
Cou™" mike nanner and subject to such conditions as 4 (the Pro- 

vincial Government] may determine ; 


Leg. Kef. 

^ The words within squire brackets have 
l«en substituted for “each of the towns of 
iDalcutta, Madras, Bombay, Allahabad 
Lahore and Rangoon" by Act XIII of 1916, 
and the words "of the Chief Court" which 
were substituted for “Chief Court" by Act 
XVIII of 1919 were repealed by Act XI of 
1923. The words “and the Chief Courts" 
were inserted by Act XXXII of 1925 and 
Act kXXIV of 1926. 

“ The words ‘in Burma' were substituted 
for ‘in the Punjab or Burma’ by Act XVIII 
of 1919, and these words were later repealed 
by Act XI of 1923 

^ For words ‘the Goiernor-General in 
1-68 


Counal or by the Local Government*, the 
words within brackets have been substituted 
by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

* For words ‘in the case of the Ojurt of 
the Judicial Commissioner of Coorg, the 
Governor-General in Council, and, in other 
cases the Local Government* the words 
withm brackets have been substituted bj the 

Notes. 

Sec. 123.— Ss, 122 and 123 do not apply 
to Patna High Court, and Rules are made 
trader the power, conferred by clause 29 of 
the Letters Patent. 2 Pat.L.T. 112=5 Pat. 
L.J. 719 
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P^ov^'lc^^ tliHC any such High Court may, after previous publication, 
make a rule ex I ending within the local limits of its jurisdiction any rules which 
have been nadc by any other High Court 

11b. (New) l[Ru!es made under the foregoing provisions shall be subject 
to the previous approval ot the Government of the 
tv.dc!,] to be subject to Province in which the Court whose procedure the 
approva . regulate is situate or, if that Court is not situate 

in any Piovince, to the previous approval of the Governor-General ] 

127. Rules so made and 2 [approved] shall be published in the ^[Official 
Publication of Rules. Gazette] and shall from the date of publication or 
from such other date as may be specified have the 
same force and effect, within the local limits of the jurisdiction of the High 
Court which made them, as if they had been contained in the First Schedule. 


128. (1) Such rules shall be not inconsistent with the provisions m the 
Matters for tvh.ch rotes “S' P™"'*.". 


may provide 


for any matters relating to the procedure of Civil 
Courts. 


(2) In pailicular, and without prejudice to the generality of the powers 
conferred by sub-seclion (1), such rules may provide for all or any of the 
following matters, namely 

(fl) the service of summonses, notices and other processes by post or m 
any other manner either generally or in any specified areas, and the pi oof of 
such service; 

(&) the maintenance and custody, while under attachment, of live-stock 
and other moveable property, the fees payable for such maintenance and custody, 
the sale of such live-stock and property, and the proceeds of such sale , 

(c) procedure in suits by way of counter-claim, and the valuation of 
such suits for the purposes of jurisdiction; 

(d) procedure in garnishee and charging oiders either in addition to, or 
in substitution for, the attachment and sale of debts , 

(e) _ procedure where the defendant claims to be entitled to contribution 
or indemnity over againt any person whether a party to the suit or not ; 

(/) summary procedure— 

(i) in suits in which the plaintiff seeks only to recover a debt or liqui- 


Leg. Ref 

Government of India (Adaptation of Indian 
Laws) Order, 1937 For the original words 
^as the Governor General in Council may 
determine’ the words now repealed were sub- 
stituted by Act XXXVIII of 1920, Sch 1. 
Now the words ‘the Provincial Government’ 
substituted by (government of India (Adap- 
tation of Indian Laws) Orders, 1937, are in 
force. 

^ S 126 has been substituted for the old 
section which ran as follows .— 

Rules sub* "Rules made under the 
ject to appro- foregoing provisions shall 
be subject to the previous 
[approval] of the following 
authorities, namely 

(o) if the rule is made by a High Court 
established under the Indian High Courts 
Ac^ 1861 [or the Government of India Act, 
to the [approval] of the authority pre- 
scribed by [the proviso to section 107 of the 


latter Act] for rules made under that .sec- 
tion; 

(6) if the rule is made by any other High 
Court, to the [approval] of the Local 
Government ” 

* Substituted for word ’sanctioned’ by Act 
XXIV of 1917 

® Substituted for woids “Gazette of India 
or in the local official Gazette, as the case 
may be", by the Government of India 
(Adaptation of Indian Laws) Order, 1937 

Notes. 

Sec. 128.-Whether S 128 (i) which 
allows delegation of judiaal duties vali- 
dates rules which were in existence prior tc 
the Code of 1908 when ,such delegation was 
ultra vires, sec 42 T C ^=21 C W.N 
1052. 

Sec 128 (2) (a) —A village headman is 
not entitled to notice before personal service 
of warrant on him, 1930 M.W N 121S. 



559 


S. 130] The Code of Civil Procedure (V of 1908). 


dated demand in money payable by the defendant, with or without inteiest, aris- 
ing— 

on a contract, express or implied ; or 

on an enactment where the sum sought to be recovered is a fixed sum of 
money or in the nature of a debt other than a penally ; or 

on a guarantee, where the claim against the principal is in respect of a 
debt or a liquidated demand only ; or 

on a trust ; or 

(ii) in suits for the recovery of immoveable properly, with or without a 
claim for rent or mesne profits, by a landlord against a tenant whose term has 
expired or has been duly determined by notice to quit, or has become liable to 
iorfeituic for non-payment of rent, or against persons claiming under such 
tenant : 

{g) procedure by way of originating summons ; 

(h) consolidation of suits, appeals and other proceedings ; 

(i) delegation to any Registrar, Prothonotary or JW aster or other official 
of the Court of any judicial, quasi- judicial and non-judicial duties; and 

(/) all forms, registers, books, enines and accounts which may be neces- 
sary or desirable for the transaction of the business of Civil Courts. 


129. [S. 652, para. 3 ] Notwithstanding any thing in this Code, any High 
Court 1 [constituted by His JVlajesty by Letters Patent] 
may make such rules not inconsistent with the Letters 
Patent establishing it to regulate its own procedure in 
the exercise of its original civil jurisdiction as it shall 
think fit, and nothing herein contained shall affect the 
validity of any such rules in force at the commencement of this Code. 


Powerof Chartered High 
'Courts to make rules as to 
their original civil proce- 
dure 


130. [S. 652, para. 2.] (Ne^v.). 2[A High Court not constituted by His 
Majesty by Letters Patent may, with the previous 
approval of the Provincial Government, make, with 
respect to any matter other than procedure, any rule 
which a High Court so constituted might under sec- 
tion 2d4oi the Government of India Act, 19, "iS, make 
with respect to any such matter for any part of the territories under its juris- 
diction which IS not included within the limits of a Presidency-town ] 


Powers of other High 
Courts to make rules as to 
matters other than proce- 
dure 


Leg. Ref. 

^ For the words ‘established under the 
Indian High Courts Act, 1861 or the Govern- 
ment of India Act, 1915,’ the words within 
brackets have been substituted by the Gov- 
ernment of India (Adaptation of Indian 
Laws) Order, 1937. 

^ S 130 has been substituted by the Gov- 
ernment of India (Adaptation of Indian 
Laws) Order, 1937, for the old section which 
ran as follows — 

"A High Court not established under the 


Power of j'qj. Government of 
o_ther High 


Indian High Courts Act, 


Courts 


to 


other than 
procedure. 


to make, with respect to any 

matter other than procedure, 
any rule which any High 
Court so established might, under section 
IS [or section 107, respectively, of those 
Acts] make with respect to any such matter 
for any part of the territories under its 
jurisdiction which is not included within the 


limits of a Presidency-tov\n " 

Notes. 

Sec 129 —Rules made by High Court are 
valid only if they are consistent with the 
Letters Patent 34 C 619, 624 Object of 
the section is to provide for elasticity in 
procedure and to enable defects in the Code 
to be remedied without the dilatory process 
of legislation There is nothing in the Code 
to say that those rules should not be incon- 
sistent w'lth the Code 57 C 676=129 I C 
181=1930 C 685. But see also 128 I C. 
238=1930 A.L J 1126=1930 A. SS8 Rule 
725 of Rules of Bombay High Court is the 
govemmg rule for appeals from the Origi- 
nal Side and not 0. 41, R 10 37 B. 572. 
S. 129 expressly authonzes Bombay High 
Court to m^e niles to regulate its own pro- 
cedure in the exercise of its onginal avil 
jurisdiction. A payment order under R. 
874 in favour of a solicitor w-hen validly 
made can be executed as a decree. 162 I C. 
489=38 P L R 1101=1936 L 369 
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131 65- uaiu 4.1 Rules made in accordance with section 129 or 

section ISOshall be published in the l [Official Gazette} 
PjbiicJiioi' rl a les date of publication or from such 

oihe.‘ date ac may be specified have the force of law. 

PART XI. 

Miscellaneous. 

132. [S. 640.] (1) Women who, according to 
Exemption of certain customs and manners of the country, ought not 
personal compelled to appear in public, shall be exempt 

from personal appearance tn Court. 

(2) Nothing herein contained shall be deemed to exempt such women 
from arrest in execution of civil process in any case in which the arrest of 
women is not prohibited b> this Code. 

133. [S. 641.] (1) The 2 [Provmcal] Government may, by notification in 
the3[ * * ] Official Gazette, exempt from personal 
Exemption ot other ^pp^arance m Court any person whose rank, in the 
opinion of such Government, entitles him to the 

privilege of exemption. 

Leg. Ref. appeal in public”. When a tiansformatiois 

^ Substituted for words ‘Gazette of India of aistoms has taken place, she can no 
or m the local official Gazette as the case longei claun, as of right, the slatulorj- ex- 
may be' by Government of India (Adapta- emptioii. 45 C. 697 A purdanashin lady 
tion of Indian Laws) Order, 1937. is entitled to be examined on commission 

* Substituted for word ‘iJocal' and (2) the although she has previously appeared in pub- 
vrord 'local' omitted by Government of India he, and ha.s been examined in Court m a 
(Adaptation of Indian Laws) Order, 1937. palld 45 C. 697, 26 C. 650 Section ex- 
empts from appearance and not from at- 
Nntes. tendance in Court Ladies can be compelled 

Sec 131.— Rules framed under this sec- to come to the Couit in a palki secluded 
tion come into force from dale of pubhea- from public gaze. If their examination is 
tion or from such other date as may be made in a room, the public being excluded 
specified. SO A. 86 S. and they bemg concealed from the gaze of 

Sec 132: Scope and AmiCAXiON of the officer, it is a perfectly legal mannei of 
Section. — S. 132 applies not merely to examining them. 56 C 865=1929 C 528. 
witnesses but also to the examination of But see A 666=1933 A. 551, 159 I C 
parties to a suit oi proceeding. 11 I C 668 153=1935 S. 205 An unmairied girl of 12 

The words “personal appearance” mean ^-ho belongs to a class, the female member? 
“peisonal attendance ” (56 Cal 865 Diss j. „{ ■which never go out in public, is entitled 
1925 M. 905, Rel. on.) 55 A. 666=146 I.C. to the pnvilegc affoidcd by this section 24 
8^=1933 A.L J. 1384=1933 A. 551; 159 R 375 In the case of a woman w'ho 
I.C. 153=1935 S. 208 S', 132 is not con- was in mouining. and thercfoie according 
fined to purdanaihiu woman stiictly so to custom, was not to leave hei house for 
called An old Hindu lady belongmg to a two or thiec years, a commission was re- 
high family but not belonging to the pur- fused in 14 B 584 Proof of custom regaid- 
daniiilun class ought not to 'be compelled mg seclusion of leceutly widowed ladies ne- 
havmg regard to her social position and the cessarj before issue of" commission 1927 
feelmg of her class, to appear in the witness- M W N 218 As regards cnminal cases, 
box, but must be examined on commission, there has, perhaps, been a slight diveigcnce of 
the costs of the commission bemg costs in judicial opinion on the question of the exami- 
tfae cause. 45 C. 492=22 C.W N. 147 nation of purdanashin ladies of commission 
Court has no power to insist that a purdana- 45 C, 697=22 C W. N. 197, This is a 
shill lady must attend and give evidence in right which the Court has no 
Court, She may refuse to attend and say piwei to deny 1928 C 814 Where 
that her statem^t should be taken on com- the allegation that a purdanashin lady exa- 
mission. It is immaterial whether she is mined on commission was being tutored by 
a party or a witness. f56 C 865, Diss ) somebody behind the pardah is established, 
55 A. 666=146 I C. 885=1933 A L J. the Ckiurt has the discretion to exclude the 
1384—1933 A. 551. See also 1928 C 814. evidence But there is no jushfication for 
A purdanashin lady may be included m fte judge to insist on the attendance of the 
the statutory description of “women who pmdanashin lady m (liourl. 55 A, 666=146 
according to the customs and manners of I.C 885=1933 A.L.J. 1384=1933 A. 551. 
the country oi^bt not to be compelled to 
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(2) The names and residences of the persons so exempted shall, from 
time to time, be forwarded to the High Court by the 1[ Provincial] Government 
and a list of such persons shall be kept m such Court, and a list of such persons 
as reside within the local limits of the jurisdiction of each Court subordinate to 
the High Court shall be kept in such suboidinate Court. 

(3) Where any person so exempted claims the privilege of such exemp- 
tion, and it is consequently necessary to examine him by commission, he shall 
paythe costs of that commission, unless the party requiring his evidence pays 
such costs. 


\rrest other than m exe- 
cution of decree 


134. The provisions of sections ^5, 57 and 59 
shall apply, so far as may be, to all persons arrested 
under this Code. 


Exemption from arrest 
under civil procesb 

from, his Court 


135. [S. 642.] (1) No Judge, Magistrate or 
other judicial officer shall be liable to arrest under 
civil process while going to, presiding in, or returning 


(2) Where any matter is pending before a tribunal having jurisdiction 
therein, or believing in good faith that it has such jurisdiction, the parties there- 
to, their pleaders, mukhtars, revenue-agents and recognised agents, and their 
witnesses acting in obedience to a summons, shall be exempt from arrest under 
civil process other than process issued by such tnbunal for contempt of Court, 
while going to or attending such tribunal for the purpose of such matter, and 
while returning from such tribunal. 


(3) Nothing in sub-section (2) shall enable a judgment-debtor to claim 


Leg. Ref. 

^ Substituted for the word "local” by 
Government of India (Adaptation of Indian 
Laws) Order, 1937. 

Notes. 

Sec 134.— Anest is made by the duly 
authorised officer touching the peison 
Placing the arre'^t warrant in the hands of 
person sought to be ariested does not consti- 
tute arrest 7 R. 599 

Sec 135 (2) CoNSUUCTiON— Reasonably 
wide construction must be given to S 135 
(2) It is not the intention of legislaluie 
that a person holding an arrest warrant 
should be able to pounce upon a person the 
moment the Court which he has been attend- 
ing rises for the day 36 C W N 1071 
Sec also 55 B 612, 39 C W.N 318 An 
Income-tax Officer is a “tribunal” within the 
meanmg of S 135 (2) and a party is exempt 
from arrest while on his way to appear be- 
fore that Officer m compliance with a notice 
issued to him under S’. ^ (2) of the Income- 
tax Act 144 I C 463=1933 L. 214 In 
order to obtain exemption under this section, 
party must first satisfy the Court that his 
attendance m Court is bom fide in relation to 
the matter pending before it, that the Court 
which he attends has jurisdiction m the 
matter, or the party believes m good faith 
that It has such jurisdiction The exemp- 
tion enures during such penod as is reason- 
ably required m going to the tribunal from 
his ordinary place of residence, in attending 
that tnbund, and in retummg from it to the 
ordinary place of residence whence he came 
What penod is reasonable is a question of 


tact The exemption is forfeited if in going 
to 01 m returning from the Court there is 
an unnecessary or excessive deviation sufir- 
cient in the opinion of the Court to forfeit 
the privilege. No paity or witness can 
claim to return to his ordinary place of 
residence by any route he likes. (5 H L 
C 671. 4 M H C R. 145, 32 A 3; 11 
East 439 and 46 A 663, Foil ) 55 B 612= 
33 Bom L R 44=1931 B. 175 See also 36 
C W N 1071 The principle which would 
.ipply to a person hving in the place m which 
the Couit IS situate must be applied to the 
person who takes up temporary lodgings in 
that place, i.c , the protection extends only 
from his temporary lodgmgs to the Court or 
from the Court to his temporary lodgings 
Hence an arrest effected when he has left his 
temporary lodgings and is talcmg a walk is 
legal. 1935 P. 6==14 P 242=154 1. C. 610=16 
r L T. 560 The privilege of exemption from 
arrest granted under the provisions of S. 
135 (2) enures for the benefit of a party 
while he is going to or attending a Court 
and lasts, till he returns from the Court to 
his ordm'ary place of residence. (A. I R. 
1931 B 175, Foil , A I.R. 1935 P. 6, Not 
Foil ) 158 I C 507=1935 N 216 The 
word “tribunal” m S 135 (2) is used to 
cover tribunal both of Bntish India as well 
as of Native State (/6id.) 

Sec. 135 (3) .— Strb-seebon (3) is new and 
supersedes the decision m 4 M.H C.R. 145 
See also 14 Beng.L R. App. 13; 5 C. 106; 
4M.317;5C.L.R 170. Words “other than 
a process issued for contempt of Court” give 
effect to the ruling m 4 Beng L.R.O C. 90 
Judgment-debtor is protected from arrest in 
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^emption from arrest under an order for immediate execution or where such 
judgment-debtor attends to show cause why he should not be committed to 
prison in execution of a deciee. 


Exemption of members 
of legihlati\e bodies from 
arrest and detention under 
civil process. 


[ 135 - A. (1) No person shall be liable to arrest 

or detention in prison under civil process-- 


(a) l[if he is a member of a unicameral Legislature or of either Chamber 
of a bicameral Legislature constituted under the Goveitiraenl of India Act, 1935, 
during the continuance of any meeting of such Legislature or Chamber] 


(b) if he IS a member of any committee of such l[ Legislature or 
Chamber] during the continuance of any meeting of such committee , 


(c) l[if he is a member of either Chamber of such a bicameral Legisla- 
ture, during the continuance of a joint sitting, meeting, conference or joint 
committee ot the Chambers ot that Legislature.] 

(2) A person released from detention under sub-section (l)shall, subject 
to the piovisions of the said sub-section, be liable to re-arrest and lo the further 
detention to which he would have been liable it he had not been released under 
the provisions of sub-section (1).]2 


136. [648.] (1) Where an application is made that any person shall be 
arrested or that an> propeity shall be attached under 
Procedure where person any provision of this Code not relating to the ex- 
to be arrested or property ecution of decrees, and such person resides or such 

dlslffct " ° ' P™P«'y ■'“■is of the 

jurisdiction of the Court to which the application is 
made, the Court may, in Its discretion, issue a warrant ofariest or make an 
order of attachment, and send to the District Court within the local limits of 


Leg. Ref. 

^ Qauses (a) and (c) and the words 
‘Chamber or Council' within biackets 
in clause (6) have been substituted by the 
Government of India (Adaptation of Indian 
Laws) Order, 1937. 

“ Original S. 135-A was inserted by Act 
XXIII of 1925 

Notes. 

the ciicumstances mentioned in the section, 
and a person who causes airest and Officer 
ai resting are guilty of an offence under S 
342, Penal Code 36 I C. 493=121 P.L.R. 
1916 (Cr ). Defendant who appears in 
Court to defend his suit is exempt from 
arrest under S 135, 37 M.L.J. 435=43 

M. 272. Judgment-debtor reaching station 
m connection with criminal case— Ancst in 
execution of decree is illegal 6 O.W N 
809=1929 0 426 (F.B ) . A surety for 
the appearance of Ae defendant cannot ini- 
tiate proceedings under 0. 38, R. 3 with a 
view to obtain his discharge when the defend- 
ant appears m Court to defend his suit 
Appearance of the defendant on that occasion 
does not amount to a “voluntary sui render” 
37 M L.J. 435=43 M. 272. It is not open 
to ffie Court to issue a warrant of arrest 
against a bankrupt who is in attendance in 


Court as viitne.ss, but the proceedings need 
not be set aside Cor this reason alone, 24 
I C 513 Wrongful arrest in contravention 
of S 135 will not give rise to an acUon 
tort for damages unless it has been procured 
maliaously and without reasonable and pro- 
bable cause 7 R 598 Allegation by judg- 
ment-debtor that he should not be arrested 
as protected by this section— Process server, 
if bound to inquire into allegation— Arrest in 
spite of protest, if offence See 39 C.W N. 
318 

Sec. 136 — Section docs not apply to a 
case in which defendant resides within same, 
district in which Court issuing a warrant is 
situate. 2 B 560 ; 8 M 205. See also 57 
C 1280=130 I.C. 252; 50 M L J 401=1926 
M 574 It applies only to cases in which 
decree passed in one district has to be exe- 
cuted in another district. 4C. 823. Section 
136 (1) enables a paity to enforce an order 
of injunction against a person outside the 
local limits of the jurisdiction of the Court 
passing the order 57 C. 1280=130 I C. 
252—1931 C 279. High Couit m its ongi- 
nal jurisdiction has power to make an order 
of injunction and when that is disobeyed, to 
order the arrest of the person disobeying 
though he might reside beyond the limits of 
Its ordinary original jurisdiction, and also 
to transfer the same for execution to a Dis- 
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whose jurisdiction such person or property resides or is situate a copy of the 
warrant or order, together with the probable amount of the costs of the 
arrest or attachment. 

(i) The District Court shall, on receipt of such copy and amount, cause 
the airest or attachment to be made by its own officers, or by a Court subordi- 
nate to Itself, and shall inform the Court which issued or made such warrant or 
order of the arrest or attachment 

(d) The Court making an arrest under this section shall send the person 
aiiestcd to the Court b\ which the warrant otaricst was issued, unless he shows 
cause to the satistaction of the formei Couit why he should not be sent to the 
latter Court, or unless he furnishes sufficient security foi his appear ance before 
the latter Couil or for satisfying any decree that may be passed against hi.r by 
that Court, in either of which cases the Court making the arrest shall release 
him 

(■^) Where a person to be arrested or moveable property to be attached 
under this section is within the local limits of the ordinary original civil 
jurisdiction of the High Court of Judicature at Fort William m Bengal or 
at Madras or at Bombay, [ * * * ]l the 

copy 01 the warrant ot arrest or of the order of attachment, and the probable 
amount of the costs of the arrest or attachment, shall be sent to the Court of 
Small Causes of Calcutta, Madras, i[and Bombay] as the case may be, and 
that Court, on receipt of the copy and amount, shall proceed as it it were 
the District Court. 


137 [S. 645.] (l)The language which, on the commencement of this 

. , , j Code, IS the language of any Court subordinate 

cUnsuase of sohordmalo ^ jjigli Court shall continue to be the language of 
such subordinate Court until the 2[PiovincialJ 
Government otherwise directs. 

(2) The 2 [Provincial] Government may declare what shall be the 
language of any such Court and in what character applications to and pro- 
ceedings in such courts shall be written. 

(3) Where this Code requites or allows anything other than the re- 
cording ot evidence to be done in writing in any such Court, such writing 
may be in tnglish; but if any parly or his pleader is unacquainted with 
English, a translation into the language of the Couit shall, at his request, 
be supplied to him, and the Couit shall make such Older as it thinks fit in 
respect uf the payment of the costs of such translation 

138. [S 185 A] (1) The 8[High Court] may, by notification m the 
4[ ♦ =• ] Official Gazette, direct, with respect to any 
Power for [Hiish Court] specified m the notification, or falling under a. 

to require evidence to be (jgsgripiion set forth therein, that evidence in cases in 
recorded in English appeal is allowed shall be taken down by 

him in the English language and m manner prescribed. 


^ The words ‘or ot tiie Chief Court of 
Lower Burma’ hate been omitied, and (2) 
for words ‘Bombay or Rangoon’, the words 
within brackets have been substiluled by the 
Governmeht of Ind-a (Adaptation of Indian 
Laws) Order, 1937. 

® Substituted for word Local by Govern- 
ment of India (Adaptation of Indian Laws) 
Order. 1937 ^ , 

® The words were substituted for words 
‘Local Government’ by Act IV of 1914 
* Word ‘local’ omitted by Goverrm^t of 
India (Adaptation of Indian Laws) Order, 
1937. 


Motes. 

rict Judge within whose jurisdiction such 
lerson resides Such orders are not ultra 
tires or without jurisdiction D'strict Judge 
vho arrests the party in execution of tlie 
vrit sent to him acts m the lawful exer- 
:ise of his powers 61 C. 571=59 C L J 
163=38 C.W.N 799=1934 C. 818. Court 
ran order attachment before judgment of 
iroperty outside local limits of its jurisdic- 
ion: it can also order removal of such at- 
lachment 9 R, 561=1931 R 279 (10 I.C. 

Foil.) If Court which actually effects 
ittachment before judgment has power to 
remove it, 9 R. 561. Applicability of 
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(2) W ^tie a julge is prevented by any sufficient reason from complying 
with 3 ciirKtu'n under sub-section (1), he shall record the leason and cause the 
evidence to be taken down in writing from his dictation in open Court. 

Oath . )naft’davit by whom _ 139. [S. 197.) In the case of any affidavit under 

to iic aduiiiiislered this Code — 

(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court may appoint in this 
behalf, or 

(c) any officer appointed by any other Court which the l[ Provincial] 
Government has generally or specially empowereds in this behalf, 

may administer the oath to the deponent. 

140. [S. 645-A.] (1) In any admiralty or Vice- Admiralty cause of sal- 

vage, towage or collision, the Court, whether it be 
Assessors in causes of exercising its original or its appellate jurisdiction, 
salvage, etc. j£ thinks fit, and shall, upon request of either 

party to such cause, summon, to its assistance, m such manner as it may direct 
or as may be prescribed, two competent assessors; and such assessors shall 
attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attendance, to be 
paid by such of the parties as the Court may direct or as may be prescribed. 

141. [S. 647.) The procedure provided in this Code in regard to suits shall 
Miscellaneous proceed- be followed, as far as it can be made applicable, in all 

mgs. proceedings m any Court of Civil jurisdiction. 


Leg. Ref. 

^ Substituted for word ‘Local’, by Govern- 
ment of India (Adaptation of Indian 
Laws) Order, 1937. 

®For notification empowering Court of 
the District Judge m the Punjab to apjjomt 
an officer subordinate to itself to administer 
oaths to process servers, bailiffs, etc , see 
Punjab Gazette, 19('9, Pt I, p 13 
Notes. 

secUon— Appointment of receiver— Disobe- 
dience of Court’s orders — Contempt— Arrest 
outside jurisdiction 5^^ 32 C.W.N. 114 

Sec 139 (c) .—District Judges have power 
to appoint commissioners to administei oath 
on ^davit generally and without restriction 
to a particuhr area or class If a Shensta- 
dar of a Munsif Court receives the affidavit 
m exercise of the powers conferred on him 
ev officio, then no doubt his pnsdiction is 
hmiled to matters arising within and subject 
to the jurisdiction of that Munsif. But the 
issue of process of the District Judge’s Court 
through the Nazarate of the Munsif is a 
matter arising within the Munsif’s jurisdic- 
tion and Shenstadar can receive an affidavit 
m such a matter. 1933 Cr C 1536=14 P 
L.T 635=1933 P 713. 

Sec 141: Score OF Section— Procedme 
prescribed by the Code is applicable as 
widely as possible to miscellaneous proceed- 
ings. 21 C. 479, Section does not apply to 
applications for execution of a decree which 
are proceedmgs m the suit. It applies only 
to original matters m the nature of suits, 
i,e., to such matters as applications for ap- 
pointment of guardians, and for custody of in- 
fants, and to proceedmgs under the Divorce 
Act, and to recordmg of evidence m probate 
cases, and many other similar matters other 
than suits and appeals 9 A 36 (41) =1. 


L R 1937 B 144=167 I C 750=38 Bom. 
L R 1303=1937 B 111 Sec also 18 C 
635 at 638; IS I.C 559=116 P.R 1912, 29 
C.W N 521=1925 C 391 (applicability of 
section to proceedmgs before Rent Collec- 
tor) , 106 I.C. 808 (proceedmgs under the 
Indian Companies Act) S 141 applies 
only to original matters m the nature of 
suits, such as proceedings in probate, guar- 
dianship, and so forth The expression 
“on^nal matteis” means matters which 
onginate in themselves and not those which 
spring up from a suit or from some othei 
proceeding or arise m connection therewith 
Thus it does not apply to 0. 9, R 9 foi 
restoration of a suit dismissed for defauh 
54 C. 405=31 C.W.N. 576=1927 C, 534 
5'cc also 148 I.C. 595=1934 M 496=66 M 
L J. 310. 0, 9 of Code cannot be applied 
to dismissal of an application under (5 21, 
R 90 But it IS open to Court to invoke its 
mlicrent jurisdiction under S. 151 to restore 
such application 1931 A L.J. 622=1931 
A. 594. Power conferred by this section 
should not be exercised without sufficient 
cause 8 M. 548 (550) (F B ) . Section 
deals with law of procedure alone and does 
not touch substantive law of arbitration n 
R 563=1928 R. 137. It cannot be held that 
S 141 makes want of notice for passing of a 
final decree m a mortgage suit an illegality. 
It IS doubtful if section applies to a matter 
where a clear procedure is laid down 30 
L.W. 551=1929 M.W.N 867. See ,tho 
notes under S. 151. 

Meaning of Terms -Term “suit” applies to 
suits in the strict sense, and is not intended 
to cover proceedings for enforcement of 
rights decreed in suit. 12 A. 392 (F B ). 
“Suit" includes appeal 110 I C. 374=1928 
L. 488. 
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Orders and notices to be 
■in writing. 


142, [S. 94,] AH orders and notices served on 
or given to any person under the provisions of this 
Code shall be in writing. 


143. [S. 95.] Postage, where chargeable on a notice, summons or letter 
p issued under this Code and forwarded by post, and 

the fee for registering the same, shall be paid within 
a time to be 6xed before the communication is made : 

Provided that the i[ Provincial] Government, a ['■ i * * ♦] 

onay remit such postage, or fee, or both, or may prescribe a scale of Court-fees 
to be levied in lieu thereof. 


144. [S. 583.] (1) Where and in so far as a decree is varied or reversed. 

the Court of first instance shall, on the application oi' 
tion restitu- ^ny party entitled to any benefit by way of restitution 

or otherwise, cause such restitution to be made as 
-will, so far as may be, place the parties in the position which they would have 


Leg. Ref. 

’ Substituted for word ‘Local' by Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937. 

“ Words ‘with the previous sanction of the 
Governor-General in Council' omitted by Act 
XXXVIII of 1920 

Notes. 

PROCEEDISTGS TO WHICH SECTION IS AlPPLIr 
•cable— Applicable to proceedings in origi- 
nal suit. 4 P.L.T. 735=1924 P. 346. S. 
141 is wide enough to make the proMsions 
of S, 10 apply to arbitration proceedmgs, 
66 I C 796=1922 S. 6. Where application 
to sue forma pauperis is dismissed for de- 
fault, 0. 9, R. 9 read with S. 141 enables 
the Court to restore the application for proper 
reasons. 1932 M.W.N. 1262=140 I.C. 226 
=36 L.W. 586 No appeal lies from order 
rejectmg apphcation for restoration of suit 
dismissed for default 28 N L.R, 83=139 
I C 296=1932 N. 101. Procedure pre- 
scribed by S 98 apphes to miscellaneous 
proceedings 3 B ^ Appeal lieg under 
this section against an order of the Distnct 
Court under S. 5 of the Religious Endow- 
ments Act. 4 M. 295. Section is not ap- 
plicable to a Judge acting under S 10, 
Religious Endowments Act. See 29 M.L. 
J. 671. See also 40 M 793=44 I.A. 261= 
33 M.L.J. 69 (P.C ) ; 37 M.L J, 162=53 
I.C 56; 38 C.L.J. 358=1924 C 327. Also 
.to decisions of the Additional Judge appoint- 
ed to hear cases under the Land Acquisi- 
■tion Act. 16 C. 31 The Court under Com- 
panies Act is governed by general provisions 
of the Code as made applicable by S 141. 
1 L. 187=55 I.C 820. This section em- 
powers High Court to transfer to its own 
file proceedings for winding up of a (Com- 
pany under Companies Act 9 A. 180. 
tinder S. 141 its provisions are applicable to 
proceedmgs under the Lunacy Act. 22 C. 
W.N 547=27 C.L.J. 205 A procedure 
to compel registration under the Registration 
Act IS governed by the procedure laid down 
m the Code. 2 C. 131 (P.C,). A receiver 
may be appointed in original procee£ngs as 
gn suits according to 0, 40, R. 1 read with 
1-69 


S. 141. 43 C. 986=20 C.W.N. 1009. 

Under this section an execulor can apply 
for probate ut forma paupens, 18 B. 237. 
Probate proceeding against minor— 0. 32 is 
made applicable. 59 I.C. 664=24 C.W.N, 
^1. When an application under 0. 21, R. 
58 IS struck off for default, this section en- 
ables the claimant to apply under 0, 9, R. 9. 
10 A. 119 Proceedings under S. 144 are 
not proceedings in execution. Consequently 
S. 141 applies to them. 20 A.L.J. 226= 
44 A 407 Where application under 0. 9, 
R. 4 is itself dismissed for default, fresh 
application to restore such apphcation is 
mamtainable. 50 I.C. 401=1 P.L.R. 1919. 
i'w also 56 I C. 25; 1 I. 339=58 I.C. 748, 
47 A. 878 Applicability to proceedings 
under 0 9, R. 9-Appeal. 36 C.L.J. 184 
=69 I.C. 1003 ; 47 A 878=1925 A. 773. 
QiMjflrg.— Whether .S 141 and 0. 9, R. 9 
apply to an application to set aside an order 
of dismissal for default of an apphcation to 
set aside an ex parte decree. 1933 R. 406, 
See alsg 56 A. 390=147 I.C. 721=1934 A 
86=1934 A.L.J. 331. Under S. 141 appH- 
cation for re-admission can be raaeje if an 
application to set aside an order dismissmg 
a suit for default 10 I C 705=7 N L.R. 
32. ffiro 74 I.C. 380=1923 0. 146; 47 
A. 878 — 1925 A. 773. Order retummg me- 
morandum of appeal for presentation to 
roper Court la not appealable though order 
y Appellate Court retummg plaint for re- 
turn to proper Court is appealable. 32 C. 
W.N. '693=117 I.C. 849 Sale proceeds of 
sale found insufficient— Application for per- 
sonal decree against mortgagor dismissed for 
default— Second application does not lie— 
Proper remedy is to set aside ffic order dis- 
missing the application for default, 8 R. 
316=1930 R. 257. Court has power to pass 
order by way of injunction for the protec- 
tion of a female minor against an unsuitable 
marriage Such an order should issue under 
O. 39, R. 2 (1) read with S. I 4 I and dis^ 
obedience of such order is punishable under 
0 39, R. 2 (3). 28 N L.R. 332. 
.PeOCEEDINGS to which section is ' NOT 
ATPLicvBLE. — This ^ection does not apply Ui 
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occuT'iCfi. n-’r 5i.ch decree or such part thereof as has been varied or revers- 
-'d; the Court may make any orders, including orders for 


Notes. 

,^p„i iLi the Letters, Patent. 26 M. 
1 ^ lt,u to piocecding'; xuider S 19S of 
Thc’Cr r. Code. 30 M 311. Non-appli- 
.j£ section to proceedings under S 
jO.*! of the Bengal Tenanej- Act 3 P. 67-- 
1934 P. 104, And to proceedings undei the 
Mamlatdar Courts Act. 16 I.C. 675=6 S 
L R 67. This section does not render an 
order under S. 5 of the Court-Fees Act ap- 
pc^alable as. a decree 12 A. 129. S. 141 
does not apply to proceedings undei ^^the 
Guardian and Ward's Act 1“^ I C ^59= 
116 P.R 1912. See aha 9 A 36; 18 C 
^S,. Legal Piactitioncrs Act. S. 14— Pro- 
ceedings under. See 50 t.C 806 — 23 C W 
N. 560 Sec also 1 P.L T. ,576=37 I.C. 
484. Wheie a suiety bond is executed by a 
guafitlian and his sureties the proper remedy 
to proceed against the sureties on the bond 
IS to assign the bond to enable the assignee 
10 sue on the bond and not by issuing exe- 
cution ou the atiength of this section. 103 
1 C. 493 , . , 

Execution Proceedings— S. 141 docs not 
apply to applicatons for execution. 29 I. 
C. 395=19 C.W.N 758. See also 45 A. 
148=1923 A. 460; 18 C. 635 , 44 A. 407=66 
I.C. 144=1922 A. 223; 89 1 C 360, 52 C 
5S9l 83 I C 749; 48 M L.J. 89=1925 M 
145; 41 C.L.J. 286=1925 C. 510 _ S. 141 
drtes not apply to execution proceedings, and 
they cannot be restored under 0 9 2 P 

372=7M.C. 484, 4 P.L J 135 (F.B ) , 4 
P.L.J 330, 35 I.C. 337. See also 145 I.C 
995=1933 A L.J. 1032=1933 A. 783 (F 
B,). The dismissal of an execution apph- 
.ation for default is no bar to a subsequent 
ipplication. 11 I C. 385=13 C L J. 532. 
Application to set aside e.i parte decice — 
Dismissal for default— Application fot res- 
toration— Order rejecting— If appealable, 41 
L.W 811=1935 M. 609=69 M.L.J 99. 

Sec 144; “Court of first instance,” 
MEANING OF —See 61 I C 962=13 L W 67, 


1931 R. 21 

“Party,” meaning of— .See 44 A. 555 , 98 
I.C 1042=1927 A 182. 

Scope and applicmion of Section — S 144, 
applies where a decree has been icversed or 
varied appeal, revision or b} a leview, but 
not where the consequence of a dectec has 
been affected by a subsequent decree passed 
in another suit. 1937 A L.J. 34=1937 A 
W.R 34=1937 A. 232. See also 39 Bom 
I..R. 112=1937 B. 173 S. 144 is confined 
to cases in which the decree of a tiial Court 
is varied or reversed by some superior Court 
or by reason of some order passed by a 
superior Court 1 P L.J 43=34 I.C. 747= 
i P L.W. 95 See also 157 I C. 677=4 A 
W.R. 1331=1935 A 126, An application 
under S. 144, bang in substance one m^c 
for seeking the aid of the Court in working 
out the final decree should be regarded as 
'an application for execution of the decree 


passed in appeal £7 0 W N 1153. Foil ) 
160 I C 814=1936 0 W.N 262=1936 0. 
185. The right of the auction-purchaser to, 
a lefuiid of the money paid by him arises 
both under S. 144, and also on prmdples 
of equity and justice and if the case docs 
not come under S. 144, the Couit can excr- 
use its inherent jurisdiction to direct a 
refund of the money to the auction-purdia- 
sei 1936 L, 497. The expression “any 
party” in S. 144, is not confined to parties 
in the appeal in which the decree has been 
reversed' or modified It includes every 
person against whom the decree appealed 
from was passed, though he was not a party 
.to the appeal, provided the appeal is in effect 
and substance in favour of such person. The 
conditions on which restitution can be grant- 
ed under S. 144 are* (1) that the applicant 
must be a party to the litigation which has 
terminated according to law; (2) that he 
has lost, or been deprived of, something by 
reason of the decree or order which has been 
subsequently varied or rcveised, and (3) 
that on the final pronouncement of his rights, 
the party applying is entitled to the benefit 
of restitution The section does not in 
terms state or require that the applicant must 
he a party to the proceeding which has 
resulted in the original decree being leversed 
or varied ; nor does it require that the final' 
decree should piovidc for a right in him to 
apply for restitution All that is necessary 
IS that the final decree must be such that 
it would be inequitable to allow his opponent 
to retain what he has (Obtained from the 
foimer on the strength of a decree which 
ultimately is held to be erroneous or wrong! 
A party to the suit fiom whom costs have 
been lecovered, is there foie entitled to 
apply for leslitution on the reversal of the 
decree finally in appeal, though he himself 
has not been a paitj to the subsequent stages 
of the litigation in appeal I L R 1937 

B. 150=38 Bom L.R 1326=1937 B 101. 
See also 39 Bom L. R. 112=1937 B. 173. 
S. 144 does not apply to rases in which the 
decree is held to be wholly or partially 
null and void as the,' result of a decree in 
some other suit or of other independent pro- 
ceedings initiated for the purpose. But S. 
144 IS not exhaustue of the powas of resi- 
titution and it is not only permissible, but is 
imperative, to grant restitution by exercis- 
ing the tnlicreiii potijcrs vested in the Court 
hy S 151, provided the exercise of those 
powers IS necessary for the purpose of pre- 
venting injustice and does not contravene 
any statutory provision. 55 A 221=144 I 

C. 492=1933 A. 218; 103 I.C 657=1927 
L. 635- 118 I C. 389=1929 L 657 ; 34 C 
W N. 746=1931 C 42; 1933 A.L J 60; 33 
L.W. 259=1931 M. 81=60 M.L J. 219; 21 
Bom.L, R. 157^ B 433 (F.B.) ; 39 I.C. 
'5r63=2 P L J. 361; 37 I.C. 863 ; 84 I.C, 75 
=1924 A. 713 (decree against minor) ; 192SH 
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the refund of costs and for the payment of interest, damages, compensation and 

Notes. 1935 M. 476. The words 'or otherwise' are 

R 157; 43 L W. 773=1936 M, 636; 60 C.L. inserted only to provide for cases where it is 


J. 44. See also ISO I C. 924=1934 L. 322, 
36 P L R. 119=1934 L 1023 ; 67 M L.J 
787 ; 57 xM. 819=150 I C. 934=1934 M. 330 
=67 M L.J. 49 (Power of Court to rectify 
mistaken payment and call back money paid). 
Thus where the decree is admittedly a 
nullity, the suit ha\ mg been instituted against 
a dead man and the Court having levied exe- 
cution when there svas no decree has in- 
herent power to 1 edify its own mistake 
under S 151, and to allow restitution of 
money paid in execution 146 I.C 564= 
38 L.W. 874=1933 M 888 (1). See also 
146 I C. 1079=1933 Pesh 76; 1933 P. 564. 
(Court can exercise its inherent power to 
order restitution although the aggrieved party 
may have another remedy by wav of suit). 
Though S 144, may not be strictly applicable 
to a ca‘!e the Court under S. 151 would be 
entitled to make such ordeis as are just and 
proper for the disposal of the profits enjoyed 
by the plaintiff under the orders of the Court 
during the suit and the appeal. 1936 M.W. 
N. 503=43 L W. 773=1936 M. 636; 1936 

L. 497 S. 144 is not exhaustive of the 
power of the Court to order restitution S. 
151 saves the inherent power of the Court 
to act rightly and fairly according to the 
arcumstances towards all parties involved. 
42 L W 444=1935 M W N. 875=1935 M. 
783=69 M L J 84, 1936 L. 497; 1936 M 
636. One of the first and highest duties 
of all Courts is to take care that the act 
of^ the Court does no injury' to any^ of the 
suitors This statement of the law is gene- 
ral enough to cover a case where the execut- 
ing Court has been made to lake a wTong 
step by an erroneous decision passed by 
another Court. The non-apphcability' of S 
144 would not prevent a Court from grant- 
ing restitution m the exercise of its inherent 
powers Where a Court has wrongly paid 
the money to a person not entitled thereto, 
it has not only the power but it is also its 
duty to recover it from him 167 I C 67 
=1937 M, 95. Power of Court to grant 
restitution extends to a case w'here the par- 
tition is set aside by virtue of a provision m 
the decree itself providing for a certain 
contingency which has occurred 149 I C. 
365=14 P.L T. 753=1934 P. 150. Section 
does not contemplate variaton or reversal 
of a decree under a private compromise en- 
tered into by the parties whether out of 
Court or in the course of an execution pro- 
ceeding 1933 A L J. 724=1933 A. 743. 
But see 1933 M.W N 641 (contra) ; see also 
148 I.C. 569=1934 L 604 Section applies 
not only to restitution brought about in 
consequence of a decree passed on contest 
but also to compromise decrees passed on 
appeal. Section requires only a variation or 
a reversal of the decree of the Court of first 
instance, however that may be effected. 68 

M. L.J. 332=156 I.C. 85=41 L.W. 705= 


not possible to make restitution in the sense 
ot restoring the very property that was lost 
to the petitioner and when the Couit pio- 
ceeds to do the next best thing that it could 
do in the ciicumstancos. For example, 
where m execution of the decree of the first 
Court, the suit property is sold in Court- 
auction and purchased by a stranger, resti- 
tution IS possible only of the itroc^eds and 
not of the property. 1930 3^1 W rC. 

See also 130 I C. '353; 1931 R 21. .'tppL' 
cation under section whether application for 
execution of the decree I Luck. 40 
=13 0. L. J. 731, 7 0 W. N. 1153. 
Right to restitution not restricted to reversal 
on appeal only. 30 M L.J. 366=33 I.C. 
739; 65 I C 797=1922 M. 70 Section ap- 
plies also to appellate decrees. 38 M 11^ 
=27 M L.J. 112. In the matter of restitu- 
tion power of Court not confined to section. 
103 I.C 657=1927 L. 635; 1929 L. 657; 34 
C.W' N. 746 Section does not lay down 
that vvheie a decree has been varied or re- 
versed the parties are to be placed in the same 
position in which they were before the suit 
was brought noi does it direct that other 
proceedings such as suits are to be ignored 
118 I C 519=1929 A 527 The object of 
S. 144 is to provide a speedy and simple re- 
medy for any party wbo has suffered by 
reason of an erroneous decree made by a 
Ccurt of first instance and it does not apply 
to a case vvheie the Court has decided ques- 
tions of conflicting rights under different 
decrees which maj be very complicated. 
Section relers only to cases where a decree 
of the Court of first instance is revoked oil 
appeal for revision 33 C W N 908=1929 
C 814 Section prescribes a remedy which, 
IS separate from and independent of that 
which IS open to a person under 0. 21, R 90. 
Where an application under O. 21, R 90 
is dismissed and the sale confirmed the ag- 
grieved party can apply under the section. 
1931 A 655 Section is meant to apply ordi- 
narily to the class of cases w'here a person 
having obtamed a decree executes it and 
recovers some money or property from the 
judgment-debtor and then the decree Is re- 
versed which necessitates restitution rif pro- 
perty or money which the judgment-debtor 
had to part wiA at the instance of the Court 
on the ground that the decree is no longer 
in force. Where the plaintiff was never in 
ossession of the property and it could not 
e said that as a result of the decree of lie 
first Court the property was taken out of 
his possession this section does not apply. 
140 I C. 482=1932 P. 317=11 P. 553. It 
does not apply to decrees passed before the 
passmg of this Code. 29 I.C 380. Object 
of the section is to shorten litigation and 
afford speedy rehef. 17 I.C. 121=16 C. 
L.J 135; and to restore the status quo ante 
of the parties. 55 I C 356. See also 129 
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inesne ' r. *- properly consequential on such variation or reversal. 


Notes, 

T C . - > - : for restitution to be 

v'ouit vtiich passed the decree — 
Se].,i,a.o ^uil, if lies 44 A. 283=20 A.L. 
J, 1 j The power of restitution expressed in 
s'. 144, is inherent m all Courts, Civil or 
Reveuae 46 I.C. 475=11 Bur L.T. 3. 
Section is imperative and mandatory and no 
discietion is given to the Court. 42 I, C. 
523=6 L W. 568; 1928 R. ,293. A special 
direction as to restituton is unnecessary 
when the final decree is in favour oE the 
applicant. 29 I.C. 380. Restitution may 
be granted even when the decree la set aside 
on review. 28 A. 665. Although a Court 
goes beyond the terms of a decree and gives 
possession, it can order restitution 9 C. 
W N. 381, Even if the section does not 
apply to possession taken on the strength of 
a declaratory decree which is upset in 
appeal, the Court can grant restitution. 6 
C.W.N 710. Execution sale— Setting aside 
-Re-payment of purchase money— Payment 
of cncumbianccs by purchaser. 2 P. 10— 
44 M.L.J 735=49 I. A. 351 (PC). Da- 
mages— Wrongful attachment— Sale by Court 
— ^Deposit under 0. 21, R. 89 — Loss fiom 
private sale. 1927 M. 353. As to restitu- 
ton of money paid to a surety, see 38 M. 
1120=27 M.L.J. 112. Inherent power of 
restituton exists— Order for re-payment of 
money mistakenly paid out can be made. 
26 C W.N. 408=64 I C. 864=35 C.L.J. 
53. Execution under mistake— Court can 
set right the wrong, 72 I.C. fG^^=1923 0. 
16. Se6 also 18 N.L.R. 15—67 I.C 225 — 
1922 N. 62. Excessive execut on— Claim to 
recover over-payment— Remedy. 33 Bom. 

L. R. 1557. When a man is arrested illc- 
■gally and m order to save himself from the 
consequences of illegal arrest he pays up a 
sum of money he should be put m the same 
positon as though that arrest had not taken 
place and if it be possible should obtain resti- 
tution. 6 O.W.N 809=119 I C. 367=1929 
0. 426 (F.B.). Suit for resttution can 
be converted into an applicaton. 67 I.C. 
319=1922 N. 198. Payment under decree 
subsequently declared in a separate suit to 
be null and void— Failure to ask for pay- 
ment. 53 I.C, 552=13 S.L R 153 On 
lias section, see also 67 I.C 546 — 42 M L. 
J. 473 (Restitution of money paid under 
rateable distribution) ; 42 M.L.J. 308=1922 

M. 228 (Distribution of proceeds among 
several decree-holders— Sale subseqtsently set 
aside— Right to refund of purchase-money) , 
42 M.L J. 315=1922 M. 96 (Reduction of 
decree amount subsequent to execution sale— 
Right to refund) ; 47 I C. 628=41 M. 467 
(Auction-purchaser not a party to suit) ; 55 
I C. 356 (What evidence Ip to be taken in 
proceedmgs under this section) , 1925 L, 177 
(Pre-emption decree). Landlord and ten- 
ant— Ejectment decree reversed— Tenancy 
■revived, 8 L.R, 319 (Rev.). Section is 
^ot confined only to cases where something 
has ^en taken' from a party in execution of 


a decree varied or reversed. 34 C W.n', 
707. As to working equities m restitution, 
see 1934 L. 911, , Section not confined to 
matters in execution. It can be applied to 
interim orders passed pending the fin^ dis- 
posal of a partition suit. 1930 M W N 
644. 

JUHI.SDICT10N,— By virtue of S. 5 of ihe 
Provincial Insolvency Act, the Insolvency 
Court has all the powers of a Civil Court 
Where the Receiver had in pursuance of an 
order of (3ourt paid off some of the assets to 
the creditors, the Court has the power under 
S. 144, on the reveisal of t^t order by the 
High Court, to direct the creditors to le- 
fund the amount. 143 I C. 330=1932 A.L 
J. 1095=1933 A. 117, 1930 A. 415. 

Measuee of damages or compensation— 
A person who obtains possesision of immov- 
able property under and by virtue of orders 
passed in execution proceedings, based upon 
what at the time was a valid decree but has 
subsequently been set aside on appeal, can 
m no sense be regarded as a trespasser dunng 
such period For that period he is liable to 
the real owner for compensation or damages 
and not for mesne profits in the strict sense. 
But on and after die reversal of the decree 
he becomes a trespasser if he does not vacate 
and hmid over possession, as in duty boun^ 
and rdnams liable for inesne profits as such 
so long as he remains in possession But 
the measure of damages or compensation 
for the first period can on no principle be 
higher than during the second period. The 
principle to be followed in awarding com- 
pensation or damages by way of restitution 
under S. 144, C P Code, is that the assess- 
ment must be on the basis of not what the 
party in possession could have made, but 
what he did in fact make o(r could with 
reasonable diligence have made 38 C.W. 
N 1197. o/ro 17 N L.J 281. 

For whom Restitution can be ordered— 
Where execution sale is set aside as void 
the auction-purchaser can demand a refund 
from the decree-holder 18 I.C 381=15 
Bom L.R. 41. See also 43 B. 235 But see 
contra 3 R 251=15^5 R 215 Where judg- 
ment-debtor is dispossessed under wrong 
order of Court subsequently set aside, it is 
the duty of Court to restore him to posses- 
sion. 18 N L.R. 24=1922 N. 82 Execu- 
tion sale set aside — Purchaser paying reve- 
nue. Si I.C. 706. Where preliminary de- 
cree has been reversed or varied by appel- 
late Court it follows that final decree passed 
thereon and all execution proceedings m 
pursuMce of final decree fall through and 
there' is no necessity for filing an appeal from 
final decree. 133 I C. 622 (2) =1931 A. 
655. Where assignment takes place even 
after the appellate decree, which is the basis 
of the claim for restitution, the assignee is 
entitled to the ben^ts of S. 144. 1918 P: 
243=46 I.C. 465. See also 38 M. 36=23 
M.L.J. 513; 30 C 857. As to maintainabi- 
lity of* an application for restitution between 
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(2) No suit shall be invSlituted for the purpose of obtaining any restitu- 


Notes. 

substituted parties, see 10 R. 480=1932 R 
148=138 I C. 260, Where certain aliena- 
tions Tiere set aside but decree was revers- 
ed on appeal by alienor alone, the alienees 
could apply for restitution. 98 I C 1(M2= 
1927 A. 182. 

Against whom Restitution can be 
ORDERED— A co-plaintiff m whose favour a 
decree is not passed is not a decree-holder 
and restitution cannot be ordered against 
him 41 I C 23 A person who has ob- 
tained a merelj declaratoiy decree (as mutta- 
wali) which IS not capable of execution can- 
not claim restitution Ibl I C. 444=1936 
L 48. Attaching decree-holder of original 
decree is liable for restitution on reversal 
of original decree by the appellate Court 
59 M LJ. 225 Restitution cannot be had 
against a hona fide purchaser for value at an 
auction-sale held b\ a competent Court even 
tliough the decree is set aside on appeal. 38 
A 240=14 A L. J. 302; 30 M. L. J. 497 
(auction-purchaser not a party to suit, see 
41 M 467) ; 1925 L. 176 S. 144, C. P. 
Code, only applies to parties to the erroneous 
decree but not to third parties. 16 0 C. 225 
=21 I.C. 570 But see 1929 L 657=164 
I.C. 379=1936 M.W.N, 973=44 L W 265 
=1936 M 634 Section 144 allows resti- 
tution to be made against the decree-holder 
who obtains any benefit under a decree 
which IS afterwards reversed in appeal. It 
does not allowi restitution against a third 
partj' such as a stranger auction-purchaser 
75 I C 238=L,R 4 A. 526 See also 48 
M 767=49 M L.J 452 In proceedings 
relating to restitution only a summary in- 
quiry is contemplated and complicated ques- 
tions of a stranger’s nghts should not be 
gone into 58 C 1070=134 I C 906 See 
aUo 13 P 108=146 I C 1045=1933 P. 109 
=15 P L.T 491. As to restitution against 
an assignee decree-holder, see 38 M 36=23 
M L.J 513, 42 I. C. 527. Restitution 
under S. 144 can be claimed not only against 
the opposite party, but also his representa- 
tives or persons deriving title from him. 
The party entitled to restitution is entitled 
to have his lands restored to him free from 
all encumbrances, mcluding any tenancy that 
might have been created in the meantime by 
the party who was successful m the first 
Court but eventually w'as found to have no 
title to the land. Such tenants are not 
protected by S. 19 of the Agra Tenancy Act, 
152 I C. I.C 663. The party sued for res- 
titution on the reversal of a decree in appeal 
cannot plead his rights acquired during the 
pendency of the litigation in some other 
capacity by w-ay of defence and his remedy 
to establish such nghts is by independent 
suit 5 0 W N. 162=1928 0 . 208 Where 
decree-holder himself is auction-purchaser, 
sale cannot stand, if decree be subsequently 
set aside or modified because the purchase is 
subject to the final result of Utigation bet- 


ween the parties. Judgment-debtor seeking 
to get lid of sale should have relief 
only on condition that he paid up what was 
due under the ultimate deciee and decree- 
holder would have a charge on the property 
for amount ultimately found due by appellate 
Court on payment of which judgment-debtor 
would be entitled under S. 144 to have the 
property restored to hmi on his depositing 
the decretal amount in Court. 7 R 107= 
117 I.C. 252=1929 R. 157 
Interest and Costs— The Cinnt has 

power to award interest on costs whicti Lne 
judgment-debtor may be liable to letund to 
him. 20 O.C 327=43 I C 337, 153 I C. 
654=68 M L.J. 168=1935 P.C. 12 (P C ). 
See also 19 A L.J. 771=63 I C 513 As to 
right to mterest, see also 27 B L R 485= 
1925 B. 313, 16 L.W. 587=1922 M. 70; 41 
M 316; 21 C W.N. 564=24 C L.J. 467; 
37 M L.J. 591. See also 139 I.C. 348=63 
M L J. 383 Restitution ordmanly invol- 
ves mterest. The duty of the Court when 
awarding restitution under that section is 
imperative It shall place the applicant in 
the position in which he w’ould have been 
if the order had not been made, and for this 
purpose the Court is armed with powers (the 
“may” is empowering, not discretionary) as 
to mesne profits, mterest and so forth 153 
I C 654=1935 P C 12=68 M.L J 168 
(P.C ) . The executing Court has a discre- 
tion under S 144 to allow interest on a 
sum that is refunded under the provisions of 
that section The fact that the refund w'as 
occasioned bjr a compromise between the 
parties in which no mention of interest was 
made does not operate to deprive the said 
Court of such a discretion. 48 I C 569 (1) 
=1934 L 604 (1) See also 1934 A 13. 
Where judgment-debtor deposits amount of 
costs decreed in Court and decree is subse- 
quently reversed in appeal, he is entitled to 
a refund of amount deposited together with 
interest thereon from date on which the de- 
cree-holder withdrew the money from Court. 
35 C.W.N 1305 If money lies m Court 
and no person is benefited no mterest is 
payable. 3 R 251 But see 1929 P 593 
'A party in whose favour an order has been 
made directng the repayment of costs paid 
by him under a decree subsequently reversed 
IS entitled to interest thereon. 131 I C. 832 
=61 M.L J. 34 A party realising costs 
awarded under a decree must refund the 
amount on reversal of the decree quite apart 
from the fact that property in suit was 
given to a chanty or applied to another pur- 
pose. 54 I.C. 8l6. UTiere Court passes a 
joint decree for costs against several defend- 
ants and one of them deposits the decree 
amount for himself and on behalf of others, 
depositor is entitled to a refund of the 
amount when decree is reversed in appeal 
and no question of proportionate refund can 
arise under these circumstances. 35 C.W 
N. 1305. See also 4 A.W.R 1331. The 
fact that the principal only is secured by 
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tion or o J'O- r"" / I’kh could be obtained by application under sub-section(l), 

cation for execution. 150 I C. 1096=10^1 
A LJ 503=1934 A. 69b (F B.) But Te 
4S B. 1137=23 Bom.L R. 480. “Party" m- 
eludes representative of a party, 138 T r 

260=1932 L 527, Proceedings under S. 144 
of the Code arc proceedings in execution of 
decree 28 C.W N. 988. Section 141, C. 
P. Code, applies to restitution proceedines' 
44 A. 407=1922 A 223. 5^^ also L.R 3 
A 443; 40 M '780. An application for 
restitution under S 144 is neither a suit nor 
a proceedings in execution. It is a miscel- 
laneous proceeding to which the rules appli- 
cable to execution pioceedmgs do in sub- 
stance apply. 47 I.C. 47=3 P L.J. 367. 

Limitation— Conflict of Rulings —See 
1936 M.W N 1119=^ L.W 798=71 M 
L.J 795 An application for restitution 
under S. 144, not being an application for 
execution, Art. 181 of the Limitation Act 
applies. 8 Bur.L.T. 165=30 I C. 680 ; 3 
P 371 (F B ). The time is to be com- 
puted from the date of the final decree m 
favour of the party, le, the date of the 
decree of the Court of first appeal or the 
second appeal as the case may be. Right 
to apply for ascertainment of mesne pro- 
fits does not accrue until after delivery of 
possession to the successful party. 7 P 794 
=10 P L T 49=1928 P S98. When a 
person who was dispossessed in execution of 
a decree subsequently sues for a declaration 
and obtains a decree in his favour, his right 
to recover mesne profits accrues on the day 
of his wrongful dispossession, i e , the decree 
in his suit (or appeal from it as the case 
may be) which declares him entitled to 
possession, and it ceases on the day he re- 
covers possession in pursuance of the decree. 
Because he is entitled to mesne profits up to 
the date of recovery of possession, it does 
not follow that his right to mesne profits 
arises on his taking possession. An appli- 
cation filed by such a person moie than three 
years after the date of the final decree is 
therefore barred under Art. 181 of the Limi- 
tation Act. 17 N.L T. 281 See also 144 
I C 150—1933 C. 422. Limitation for ap- 
plication for restitution. 19 A.L J. 549=63 

I C. 184, 21 C W.N. 564 (dependent judg- 
ment) . As to limitation in the case of an 
application for refund of purchase-money by 
the purchaser, see 1931 M W N 1006 An 
application for restitution under S 144, is one 
for execution of decree of the Appellate 
Court and is thus governed by Art 182, 
Limitation Act. 45 B. 1137=23 Bom L.R 
480 See also 13 P, 411=148 I.C. 1180= 
1934 P. 246 (F B ), Overruling 3 P. 371; 

II R. 275=1933 R. 180. 22 Bom.L.R 403 
=44 B 702 ; 2 P 277=72 I.C. 912; 67 P. 
R 1918; 33 M.L J. 413=42 I C. 530 See 
contra in 35 C W.N. 1294. On this point 
see also 146 I C. 462=14 P.L.T. 609, 

Successive AppucAnoNS— Limitation— 
Startmg point— Limitation .Act, Art. 181. 
47 I.C. 47-3 P.L. J. 367. Scp also 1931 0. 


jlotes, 

ihc I I u the executing creditor who 
w the money from Court does not 
aftcci lus liability to pay interest under this 
section. 39 I.C 22=2 P.L.J 149; 31 L. 
W. 262 Older of His Majesty in Coun- 
cil- No express direction as to restitution 
and interest on costs— Executing Court can 
order the same. SO A. 767=1928 A. 293 

Interest and Mesne Profits.- Mesne pro- 
fits— Interest— Pre-emption decree— Execu- 
tion of— Reversal on appeal. 19 I C 1 As 
of mesne profits and interest thereon, see 2 

L. L.J. 207; 153 I C. 654=1935 P C 12 
=68 M L.J 168 (P.C ) , S3 I C 119, 45 

M. L J. 323=73 I.C 1041=1924 M. 87; 3 
L.W. 405=34 I C 2; 17 I C. 121=16 C 
L J. 135. Mesne piofits— Order to pay— 
Restitution— Power of Court. 38 A. 163= 
43 LA 43 (P.C ). also 1934 L. 991 
(Pre-emption »iiit) Couit cannot order 
mesne profits by way of restitution where 
it hab not been claimed in plaint, 104 I C 
768=1927 hf 898. Ordei of lemand— Order 
for mesne profits is not a consequential one 
76 I.C 255=18 N L R 200=1923 N, 101 
(1) . Execution sale— Delivery of symbolical 
possession— Application for setting aside 
sale— Dismissal— Appeal— Compromise— Pay- 
ment of decree amount by instalments— 
Restitution— Claim for mesne profits prior 
to delivery of possession— Sustainability. 
56 C. 550. 

Peaceful Possession not in Execution of 
Decree— If a decree-holder instead of exe- 
cuting the decree gets possession of the pro- 
perty in question the owner of the property 
IS entitled to restitution on the decree being 
set aside in appeal. 42 A. 568=57 I C. 148, 
8L 41=99 I.C 952=1927 L 37 See also 
27 I C. 813=21 C.L J. 75 , 26 I C 890= 
19 C W N. 1167 But see contra in 8 L 
356. A pre-emptor obtained possession of 
the property on the deposit of amount men- 
tioned m the decree Vendees filed a suit 
for possession on the ground that the depo- 
sit was not made within the time allowed 
and the trial Comt upholding that objection 
dispossessed the pre-emptor and gave pos- 
session to vendees The pre-emptor suc- 
ceeded m appeal Held, that he was entitled 
to be restored to possession as it was in- 
cumbent on the Courts to restore the par- 
ties to the status quo. 144 I C. 695=1933 L. 
791. 

Nature of Proceedings under the Sec- 
tion-Execution Proceedings —Proceedings 
under the section, if proceedings in execu- 
tion— “Party,” meaning of 44 A. 555=20 
A.L.J. 456; 1 Luck 40=13 0 L J. 731; 6 
P. 2^=102 I.C. 614=1927 P 278; 1932 L 
527=J^ I.C 260. also 65 C L.J. 165 
=41 N. 157=1937 C. 152; 1937 R D 
21=3 P. 371=5 P L.T. 145 (F B.) (re- 
sembles^ execution only superfiaally) , An 
application for restitution under S. 144 is 
essentially a different thing from an appli- 
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Enforcement of liability 145. [S. 253.] Where any person has become 
of surety. liable as surety-- 


Notes. 

51=130 I C. 78 , 32 I C. 46 and 35 C W.N 
1294=167 I C_ 458=45 L.W .522=1937 M. 
173. An application under S 144, is not an 
application for execution and is governed for 
the purposes of limitation by Art. 181 of the 
Limitation Act; and time runs from the date 
of the decree of the appellate Court when 
the fiist Court’s order was “rctersed" and the 
Tight to applj for restitution accnied. 1937 
R J) 21 

B\r to Suit— Section 144 exhaust*! the 
remedies which a litigant aciainst Tthom a 
'decree has been given, has, when his pro- 
perty IS sold undei the decree and tlie decree 
IS subsequently varied, to ha\e restored to 
him the property* sold in excess of T.’vhat 
should have been void So no action lies to 
obtain restitution by getting the sales declar- 
'Cd void He has no other right of action in 
cases where the sale is not void ab tnitio 
134 I C 1151=1931 M. 713 See also 158 
I.C. 908—1935 A 873. Where restitution 
cannot be obtained by apphcation under S 
144 (1), there is no bar to the mstitution of 
a suit. 44 A. 687=20 A. L J 636. See also 
44 A. 283=20 A.L.J 13; 101 I.C. 733 
Where restitution can be enforced m execu- 
tion, no separate suit lies. 13 1 C 179= 
22 M L.J 146. Consequently a suit for 
recovery of damages by a successful defend- 
ant against an unsuccessful plaintiff for bring- 
ing a false suit which involved great injury 
to the defendant is maintainable 44 A. 687 
=20 A L J. 636. Bar of suit— Restitution 
granted under inherent pow'ers— Later suit 
for mesne profits— Bar 58 C. 465=134 I 
C 572=1931 C 517 

Procedure— Application foi restitution 
may be made in such manner as the nature 
of each case might require and need not 
follow m every case the procedure in O. 21, 
R 11 167 I C 458=45 L W 522=1937 

if 173 

CouRi-r™. — Restitution proceedings are 
not execution proceedings. They are mis- 
cellaneous proceedmgs in the nature of suits, 
where large amounts claimed as damages 
might be involved. A memorandum of ap- 
peal from an order refusing restitution must 
be stamped with ad valorem Court-fee under 
Sch I, Art 1 of the Court Fees Act Art, 
11 of Sch II has no application to the case, 
65 C L J 165=41 C W N. 157=1937 C 
152 

Appeal— An order passed under this sec- 
tion is a decree, see S 2, and an appeal lies 
against such order 8 M L J. 276. But 
see 10 P R 1914 (order dismissing appli- 
cation for restitution is not appealable). 20 
I C 203. See also UV 108=146 I.C 1045 
=1934 P 109 An order under this section 
is a decree. As to the principle upon which 
the doctrine of restitution is based, see 23 M. 
306 (310). Second appeal also hes. 86 
J.C. 376=1925 C, 1074. Order of restitu- 


tion as against assigm^e of decrtc-holder is 
one under 0 21, R. 07 and as such not 
•ippcalablc 1930 A, 415 When, the Cour. 
orders restilution under ifs iiihcrtni powers 
apiilving the principle ot S 144, the order 
IS not anpcalable. 1930 X. 138 Where ai: 
applicalum was made undtr S. 144 and ax 
order passed under S 144 nad wjtli S 151, 
it is appealable even though it si’li'L'pienth 
held that S 144 had no bcarim, ,,0 'ho case 
and the application Iheieini'Clci was iiicwmpu- 
tent. 140 I C. 482=1932 P. 31; Where 
property is sold m execution of the deaee 
but m appeal the decree is modified as to 
reduce the amount to a lesser figur-i iht 
judgment-debtor cannot, even though the 
purchaser be the decree-holder himself, re- 
coy ir the property sold on payment oi the 
detrcc amount, unless he shows that the 
prior sale was in vubstance and truth a con- 
sequence of the error in the original decree. 
(Case-law discussed.) 54 C L.J, 293 ; 32 
P L R. 739. 

Secs. 144 and 145. — ^Jomt and several 
decree against two defendants— Appeal by 
both — Stay of execution— Deposit of decree 
amount by’ one— Amount drawn out by plain - 
lift on execution of surety bond by sureties 
— Bcind reciting that “if the defemiants suc- 
cetd in the appeal” they would be liable for 
the amoimt— Con ■jtruction— Appeal success- 
ful as regards one dclendant only— Right of 
latter to restitution— Liability of ^uieties, if 
arises—lTndertaking— If to both defendants 
jointly 166 I C 890=44 L \\ ,838=1937 
III 229 

Secs 144 and 151 — ^W'hcu a df. rd: has 
not ben varied or reveised, a Court has no 
power to grant restitution under S 144, 
or under its mheient powers under S 151. 
I.L.R 1937 N. 153=1937 N ISI. See also 
1936 R D 563 Money paid by a defendant 
in a pauper suit as court-fees due to &- 
vernment under an order of Court which 
is reversed on appeal is not money liable to 
be dealt with by way of restitution under S. 
144 and therefore no interest can be award- 
ed on such amount under S. 144, S 151 
will, howevei, apply to such a case; but that 
section being discretionary the Court may 
refuse to award interest in view r»i the parti- 
cular circumstances of the case 44- L W. 
873=1937 M 178= (1937) 1 M L J 21. 

Sec. 145- Scope and Application of Sec- 
tion. — S 145, must be read with S, 128, 
Contract Act, which makes the liability of 
the surety co-extensive with that of ihe prin- 
cipal debtor. After judgment-debtor fails to 
pay decretal amount, decree-holder is en- 
titled to proceed against surety as if he was 
his judgment-debtor. 1933 N. 287 Sec 
also 1933 L 913. A bond given to the Judge 
of a Court in pursuance of an order of the 
Comt under 0, 32, R 6, must be enforced 
by a suit upon the bond. S'ucb a bond is not 
enfoiccable by execution in th- pro- 
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C \ f J. i' :hr ;t;r»'otaiance of any decree or any part thereof, or 


1‘Toles. 

1 \ ! a. W. A 5U« 19 the proper means 
a. 1936 MW.N 1127=44 
,^1=1936 M 953=71 M.LJ. 675. 
l!at 165 I.C. 453=1936 M.W.N 443= 
1936 M .589. A decree against the judgment- 
fleblor can be executed against his surety 
who has, 'by means of a statement made be- 
fore the Court, undeitaken to satisfy the 
liability of the judgment-debtor. It does not 
matter that the name of the surety is not 
mentioned in the decree 164 I.C 281=38 
P.L.R. 623=1936 L 463. An application 
for execution of a decree against a surety 
.under S. 145, is an apphcatbn for the 
enforcement of the bond as .such, and even 
if it IS occasioned by and mentions only the 
bleach of one condition execution can be 
ordered by the Court if, in the course of the 
proceedings arising out of that application, 
it appears that a breach of any one or other 
of the conditions has occurred. 30 S.L.R 
177=1936 S 244 Section is not applicable 
io a suit by a surety for recovery of money 
foifeitcd owing to non-syppearance of party. 
Section is merely procedural and does not 
in any way define a surety’s liabihty. 5 R. 
404=1927 R 316. The “person’' need not 
now have become liable as surety, “before the 
passing of the decree," as was held in 30 B. 
506. The words “for the fulfilment of any 
condition” will supeisede the ruling in 8 M 
L.J, 199. As to extent of surety’s liability, 
see 1925 L. 170; 7 L L.J 343=1925 L. 552; 
83 I.C. 870=1925 S. 25, clsa ISO I C 

750=1934 L. 401. A surety under 0. 21, 
R, 40 (3) for production of the judgment- 
debtor cannot be rendered liable under S. 
145 for the debt due. 18 R D. 243=15 L 
R. 285 (Rev.) 84 I.C. 998=1925 R. 135 
R. 567 (Suiely not to be made liable 
simply because judgment-debtor was produc- 
ed somewhat late) ; 89 I C. 342=19 S.L R. 
390 (Section not applicable to surely under 
Guardian and Wards Act). Section is ap- 
plicable even to a person who is surely for 
himself. 131 I C. 500=1931 R, 65. Sec- 
tion applies only where surety has rendeied 
himself peisonally hable for fhc decretal 
amount and such liability can only be enforc- 
ed against him to the extent to which he has 
become personally liable. 29 I C. 149=19 
C.W.N. 961; see also 57 M. 688=1934 M. 
186=66 M L.J. 248. 22 C.W.N. 919; 19 
C.W.N. 178; 17 C L.J 267 (F.B.). Sec- 
tion prescribes a summary remedy m execu- 
tion for the lealisaton of the security in 
execution to the extent to which the surety 
has made himself peisonally liable. 34 I 
C. 407=(1916) 2 M.W.hi. 273- 2. I. C. 
612. But see 1932 A.LJ. 1060. Where 
immoveable property is given by a judgment- 
debtor as security for the due performance 
of decree the property can be realised by 
'decree-holder in execution and no separate 
suit is either necessary or maintainable. 34 
.M.L.J. 84=41 M 327 ; 7 R. 352=1929 R. 


126 ; 8 P 801 . Per Division Bsftch —Where 

security bond creating personal liability and 
hypothecation of property is executed by 
surety to the executing Court under 0. 4i, 
Rr. 5 and 6, decree-holder can move execut- 
ing Court to enforce the bond as against 
surety. IS L. 282=149 I.C. 300=1934 L 
138 (F.B.). See also 165 I.C. 453=1936 
M 589. But see 1934 0. 139, 66 M.L.J, 
540, Hi fra. Where sureties gave a security- 
bond under 0. 45, R 7 undertabng perso^ 
liability and also charged the property as 
further security, it is only the personal lia- 
■bilitjf and not the liability of hypothecated 
property which can be enforced under S 145, 
because the words “lu the manner herein 
provided for the execution of deciecs” refer 
to execution in 0, 21 and not to cases of 
sales of mortgaged property. (39 A. 225 

Ref.). 11 O.W.N 376=148 I.C. 864=1934 
0. 139. On an application to enforce a 
secunty bond executed by certam sureties 
bypothkating mmovable properties in res- 
pect of a certain amount drawn by the next 
fnend of the minor plaintiffs on fficir be- 
half. Held, that (t) S 145 was not appli- 
cable, as the smelies had not made them- 
selves personally liable and the matter was not 
connected with the execution of a decice and 
was not a question between parties to the 
smt; (tt) as it was not executed m favour of 
any named person, it could not be assigned 
by Court and the only mode of enforcing 
it was by Court making an order in the 
suit upon an application to which the sureties 
are parties and by directing sale of the 
properties for the icalisation of the amount 
due; (fit) no such direction could, however, 
be made, till the extent of the liability of 
next friend was detei mined in a separate 
suit [46 I. A. 228=32 M.L.J. 302 (P C.)„ 
AppI ] 57 M 803=1934 M. 262=66 M.L J. 
540 Before proceedings are started under 
S. 145 It must be established that the per- 
son against whom execution is sought has 
become liable as surety in Court. 71 I.C. 
46. See also 41 M 40. S. 145 does not 
apply to proceedmgs lor the enforcement of 
surety bonds taken by the decree-holder out- 
side the Court. The bond has to be en- 
forced by smt. 8 L.W. 507=48 I.C. 940. 
A condition precedent m a surety bond that 
the debtor should be produced if he failed 
to appear after notice is a benefit which the 
suiety may waive 34 I C. 407= (1916) 2" 
M.W.N. 273. Liability of a judgment- 
debtor’s surety should not ordinarily be en- 
forced 111 execution against any property 
which he might have mortgaged under the 
surety bond without a suit for the purpose. 
39 A, 225. Though surety bond does not 
specifically say that the decree should be 
executed against the surety, execution can be 
taken against him, if he rendered himself 
personally hable. 1930 L. 185. See also 38 
A. 327 ; 54 C. 1. But see 1929 L. 393. 
Court has a discretion to refuse execution) 
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(i) for the restitution of any property taken in execution of a decree, or 
Notes. security bond, the surety undertook to be 


against the surety 23 Bom L R. 1263=46 
B. 702. Decretal amount due from the 
pnnapal debtor and costs of an applicaUon 
against the surety himself may both be inclu’ 
ded in one tabular statement in the execu- 
tion against the surety. SO C 1450=139 
I.C. 815=36 C.\\.N 749=1932 C. 858 

Meaning of terms —The expression “an> 
decree” is wide enough to cover a decree 
that has alicady been passed as well as a 
decree that maj be passed after the person 
concerned has become liable as surety. 1935 
L. 189. 

Inherent powers of Col rt.— Although the 
case may not fall under S 145 Couit has 
not inherent power to enforce the bond with- 
out lecourse to a suit, the proper procedure 
being to get an order from Court, after 
notice to the sureties, that the bond is for- 
feited and then to proceed to execute that 
order (42 A. 158 and 51 M.L J. 239, 
relied on). 145 I.C. 1004=1933 M. 722= 
65 M.L.J 507 Sec also 57 M. 688=1934 
M ^19=66 M L J. 248 ; 56 M. 989=1933 
M 691=65 M.LJ. 342=166 I.C. 670= 
44 L W. 717=A I R. 1936 M, 990. 

Construction of surety bond —The rule 
that a security bond must be strictly con- 
structed according to its own terms is cer- 
tainly true where there is no ambiguity in 
the terms, but where there is a contradiction 
in terms, S 93, Evidence Act, allows a 
reference to antecedent arcumstances . Thus 
where there is any doubt about the true 
construction of the security bond, the bond 
must be considered in the hght of the order 
directing security to be given. 61 C. 890= 
150 1 C 985 (2) =1934 C 569. Surety bond 
must be construed strictly. Surety cannot 
be held liable except to the extent to which 
he IS clearl} bound 52 B. 72=30 Bom.L 
R. 12=1928 B. 42 As to true construction 
of a surety bond, see 136 I C, 629=36 C. 
W.N. 701=63 M L.J. 85 (P.C.). Ex 
pa}te decree, setting aside of. 44 B. 34= 
21 Bom.L.R. 861. The expression “any 
decree" is wide enough to cover a decree that 
has already been passed as well as a decree 
that may be passed after the person con- 
cerned has become liable as surety. 159 I. 
C 410=37 PL.R 372=1935 L. 189. 

Extent and nature of liabiuty.— Where 
property’ is given m secunty for due perfor- 
mance of decree m particular amount Ae 
effect of subsequent transfer of the property 
IS that the decree-holder can enforce the 
security- bond only to the extent of the 
amount secured thereunder by the sale of 
the property specified therein, and any sale 
for more than the amount specified in the 
bond will be without jurisiction m the 
absence of the transferee and will not bind 
him, and such a sale can be set aside on the 
ahenee depositing the amount due under the 
bond. 165 I C. 453=1936 M.W.N. 443= 
1936 M. 589. Where, by the terms of a 
1-70 


liable if the debtor “failed to pay”, the words 
mean only voluntary non-payment by the 
debtor. Creditor is not bound to use 
coeroue process bj arrest or attachment 
against the judgment-debtor before proceed- 
ing against the surety. 1933 N. 2^. Lia- 
bility ol the suiety cannot be determmed 
until the time lot execution has arrived. 
Death of defendant for whom the opponent 
stood as surety does nut discharge hun, 19 
Bom.L.R. 112=41 B. 402. Nor docs u- 
liability cease if the suit was at one time 
dismissed for default and then restored. 
59 C. 1450=139 I.C. 815. Suiety for 
decretal amount can be made liable for 
amount enhanced on appeal. 1935 L 21= 
15o I.C 903. A surety bond for peifor- 
mance of a decree or for restitubon m case 
the decree is reversed is enforceable by a 
regular suit and the obligee need not enforce 
the bond by a proceeding m execution. 13 
Bom.L.R. 909=36 B. 42. Forfeiture of 
secunty is to be applied in satisfaction of 
the decree. 59 I.C. 778=25 C.W.N. 36. 
Previous notice to surety is essential before 
attachment of his property. See 2 R 567= 
89 I.C. 998=1925 R. 135, 1929 L 205=11 
L.L.J. 40. But see also 1925 0. 152. 
Notice under section and warrant of arrest 
may both be issued simultaneously. 99 I.C 
518 (2) =1927 L 131. Where sureties 
agreed to produce the judgment-debtor but 
did not produce, without further notice, 
they can be made liable on their bonds for 
their failure. 75 I C. 830=1924 M. 241; 
1925 0 152. The liability of a surety for 
a debt ceases to exist when his puncipal's 
debt IS extingmshed by an act which causes 
the merger of the estate of the debtor and 
the creditor 44 M.L J. 171=1923 M. 340. 
The mere fact that he deposited the amount 
m Court does not exclude the personal ha- 
bihty which attaches to every surety. 136 
I C 318=1932 M. 188. Decree-holder 
executmg decree contrary to terms of 
agreement with surety — Surety is discharged. 
119 I.C 485=1929 L. 770 See also 1932 
P. 313, where it was held that the surety 
was discharged by reason of compromise 
of the dispute. But see contra m 128 I.C 
903=1913 B 55; 1933 M W N. 45=66. 
M L J. 386. (Effect of compromise on 
the liabihty of surety is a question of fact 
m each case.) See 1935 N. 258. Surety 
for performance of decree— Pnvate arrange- 
ment between the decree-holder and judg- 
ment-debtor granting extension of time — 
Court may refuse to enforce the liabihty 
of the surety'. 1930 L 896— Surety’— Dis- 

charge of— Execution barred against princi- 
pal judgment-debtor— Effect of. See 40 
C.W.N. 465. A third party w-ho has given 
secunty for the performance of a decree 
cannot apply to the executing Court to. 
cancel the bond on the ground that it w’as 
obtained by fraud His remedy is only by 
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NoIgg. 

bj no cviiioi:c ll-l 1C 501=1936 S. ^ 
JaJgue.’it ba'icrl on opinions o£ experts is 
opi,:i to clwlleiuein second appe?I 21 A L. 

J [ C 5(i2 iliit see 1935 A W R 429 

157 1 C 30=1935 A 501, where finding based 
on Ihc relative weight of the opinion oi the 
handwriting experts was held to be one of 
fact The mere question of sufficiency of the 
evidence adduced to establish a cubtom is 
not a ground of second appeal 45 C 285 , 69 
I.C 800 Even from a finding of lact a 
second appeal may be taken if the finding is 
not supported by any evidence on record 30 
I.C 375, 65 1 C 398, 13 L 3'J9 The suffi- 
ciency or insufficiency of evidence as pioof 
of title cannot be debated in second appeal 
9 I.C 427. See aho 1928 0 352 (21=110 1 C. 
531, 1929 A 557, but a finding on conicc- 
tuies and picsiiniplions can be questioned in 
second appeal bLanLJ. 485=97 I C 241 
(2)=27 Pmij L It 721=1926 L 659 , 7 LR 
104 (Rev) beru'w 145 I C 407--1933 .\f 
163 ijo also a finding which is based wholly 
upon surmise without an) positive evidence 
to support It 157 T C 1(140=1935 M 190= 
68 M L.J. 648 A finding as to the existence 
of an agreement which has not been pleaded 
and based on no evidence cannot be accepted 
as binding 159 1 C 96=18 N b JlOl 

(6) MibRE.VDiiTG OF EviDfiKCF —The mis- 
apprehension of evidence is no ground for a 
second appeal 21 I C. 393 Uat see 1926 L 
541 Bui where a finding of tactis arrived 
at as a result of a complete misreading of a 
document a second appeal is competent 42 
1 C. 21& , 1926 P 725 , 1930 L 712 , 134 1 C 21 
=1931 A. 499 : so also a finding arrived at on 
an erroneous assumption of an admissmn hy 
party, who did not make at 192S 0 333 

(7) Exclusion of Evidlnce — The High 
Court IS not empovveied to interfere in 
second appeal with an order of Ihelovv'er 
appellate Ciourt rejecting an application made 
to it for the admission of addiuonal evidence. 
42 M. 737=37 M LI 125 , 1923 L 30 , 32 P 
LR 813, 131 1 C 228=1931 L. 506. 1927 AT. 
WN 63 (l)=991C 669 (n=38 MET (H. 
C ) 24 Where evidence is excluded by an 
Oi’giiial Court and such exclusion is not 
objected to in the first appellate Com i such 
objection cannot he allowed in •second appeal 
16 1 C 213, 12 1C 7Sl=C19n)2 MWN 
495. A finding of fact aflci ignoring a piece 
of evidence which is leally admissible can be 
attacked in second appeal 91 I C 1026= 
1926 C 603 ; 108 T C 191 , 54 M L J 600, 1929 
L 145 ; 112 1 C 461 , 32 P L R. 714 , 1933 M. 
163,138 1 c 406=1932 A 603 ; 33 P.L R. 
1013 , 1933 S 121. Where the lower appellate 
Court rejects the oral evidence of possession 
adduced by one of the parties by applying an 
erroneous presumption of law, its finding on 
the question of possession is vitiated by an 
etror of jaw' and the High Court can reverse 
the finding of fact so anivedat 155 I C. 
;6(S7=1935 O.WN 674 --=1935 0. 394. See 
<22fo39CWN, 1233 (Improper lejcction 
hy lower appellate Court of Commissioner's 
plan relied on by trial Court). 


(8) CONSTRUCIION OF DOCUMENT —The 
expression ‘construction’ as applied to a 
document includes two things ‘first, the 
meaning of the words; and sei-ondly, ’their 
legal eflect The meaning ol the vi urds is a 
question of fact in all cases The efiect of 
the words is a question of law Hence the 
interprctalion placed upon the words in the 
deed is a clear question of fact Even if the 
document admitted of more than one cons- 
liuction, one of which has been adopted by 
the lower appellate Couit, the High Couit 
will not be competent to challen'^e it 158 1 C 
71=1935 L 378, 1937 S 51 Ti.c question 
of the construction of document is a ques- 
tion of law, on which the H'gh Court can 
entertain a second appeal 4.1 C 1104=31 M 
LT 745 (PC), 4 PatLT o27,45 MLL 
663 See also 35 P L R 578=IQj4 L 662 
1926 0 131, 1928 N 289 But ice 119 IC 
667, 1926 L 21 ; 1926 P, 49; 5 OWN V5=^ 
1928 0 269, 132 1 C 844 (2) =1931 L 686. A 
question of how a document should be 
construed if it is a document of title and not 
nieiely a piece of evidence in the case is a 
question of law .521 C 119, 18 A ‘ISS, 1926 
M 5 42 , 1926 B 493 , S P.it 1. J 25 1 bee also 
1926 M 652=93 IC 307=24 L W £8, 149 
IC 934— 1934 L 35 Unless theie has been 
raisconsliuctiou, a mistaken inference from 
document'- is an eriui, noi c-l law, but of 
lact 60 I A 231=143 I C '437=1933 V C. 
171=6SMLJ 154(l'(') Wlieie the ques- 
tion to be decided is one of tael, it docs not 
involve an issue of law merely bt cause docu- 
ment*! winch wtienut nislriinicnts of title or 
oiherwise the direct foinicluions of rights, 
but weie merely hi-^toncal mate^-ials, have 
to be conslruecl foi tlic puipose of deciding 
that question , and a second appeal would not 
he because si^me portion ol ihe evidence 
might be contained in a din'll men t oi docu- 
ments and the fiist appellate Court has made 
a mistake as to its me.amng [11 L. 199 
(PC), Rel on 1 61 C 45 = 151 I C 813=1934 
C 461 , 16I I C 465=1 'i36 P 129 , 135 1 C 833 
=60 C L J 412=1935 C 282 , (>1 C L ) 143= 
39 CW.N SSI The qiiesiioii of the con- 
struction of a ceitam documents is a ques- 
tion of law but the question wlial legal 
infeience may be drawn fioma number of 
documents is a question ol f.iit and not a 
mere question of law 151 1 C 31)2=1934 A 
709 162 1 C 838=1936 I’ 2.87 , 102 I C 334= 
1936 OWN 37S=19tSL.8S7, 161 1C 158= 
1930 0 225 , 1935 0 W N 305=154 I C I0l7 
=1935 0 .^04 But the question of niteipre- 
tation of decree IS a pine question of fact, 
the decree not being a document of title, 
1935 L 115 (1) Uocuments— (Tonslruction 
of— Question as to— Law or fact— Docu- 
ments forming root of title nr Lvis of claim 
—Documents forming evidence in the case— 
Distinction 56\fT.J ](PC), 1950L.691; 
134 1 C 673=1931 N 189 (48 A 588, Foil) 
A wrong const! uclion of a document coupled 
with a wrong inference from certain facts 
constitute an error ol law where there is no 
other evidence accepted by the Court 55 1 C 
366=18 A.L.J. 195=20 N L J. 39. The deter- 
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the decree or order may be executed against him, to the extent to which he has 
rendered himself personally liable, in the mannei herein provided for the exe- 


Notes. 

Foil.) 145 I.C 285=38 L.W. 254. WW 
judgment-debtor under arrest was rcleascfl 
on his furnishing secuntj' for appearance 
if his objection under S. 47 of the Code 
was dismissed and later on after the dis- 
missal of the said petition he appeared m 
Court and paid the decretal dues m instal- 
ments and the decree-holder proceeded 
againct suietj’ tur the balance, held, that S 
l3o, Contract Act, applied and that the lia- 
bility of the suret) ceased after judgment- 
debtor surrendered to the Court on the dis- 
missal of his application. 143 I C 322= 
5t) C L.J. 586=1933 C. 337. .SVc also 1935 

L. 145. Where judgment-debtor is rek-ased 
on surely fumiihmg security for his ap- 
pearance, but owing to the default 4 if 
decree-holder to appear on due date, the 
execution petition is dismissed and surety is 
also discharged, the liability’ of surety is not 
automatically re\i\ed bj the mere restora- 
tion of the execution petition 1934 L. 349. 
If a creditor agrees to discharge the princi- 
pal debtor but reserves his rights agamst 
surety, the agreement though entered into 
behind the back of surety only operates as a 
covenant not to sue between the creditor and 
the debtor and does not operate to discharge 
surety, because suretj’s right of recourse 
against the debtor is not extinguished. 56 

M. 625=1933 M. 309=64 M.L.J. 386. The 
effect of a compromise on the liability of 
surety is a question of fact in each case 
Where surety undertook liability for the 
restoration of the property and payment of 
mesne profits m case the decree of trial 
Court was reversed on appeal and his liabi- 
lity was not m terms excluded in case of a 
compromise, the surety is bound by terms of 
a compromise between the paities although 
entered into without his knowledge. But 
if the compromise provides for postponed 
payment or foi the amount being paid for 
instalments the surety is discharged from 
his obligations 56 M. 625=1933 M 309 
=64 M L J. 386. 

' Letteks to dechee-holder undertaking to 

DISCHARGE debt— EN rORCEABIUTY IN EXECU- 
TION.— It IS not essential for the purpose of 
executing a decree against a surety under 
S. 145 (a), that a contract of suretyship 
should be in the form of a bond executed in 
favour of tlie Court A letter addiessed 
to the decree-holder undertaking to discharge 
the decree-debt is sufficient for the purpose, 
and the surety who so renders himself 
personally liable may be procee^lcd against 
under S 14S (a). 58 M. 777=1935 M 
209=41 L.W. 144=68 M.L.J. 136 
Miscellaneous —Extent of surety’s lia- 
bility— Mode of enforcement— Decree-holder 
asked to fuinish security— Mesne profits. 
42 A 158=46 LA. 228 (P C.); sec also 
145 I C 285=38 L.W. 254 , 30 Bom L.R. 
19. The assignee-decree-holder can proceed 


m execution against the surety. It is not 
necessary for him to get assignment of the 
surely bond and institute suit (1928 M. 
W N 681, Ref ) 1932 M W N, 1296, For- 
feiluie of bond— Personal attendance of party 
— hm ice of summon*;, 36 I C 73 WTierc 
security oflered is found to he insufficient 
oppoitunity should be gneii to furnish 
additional or belter secuiity. lOdU \ 87. 
Surety having once acquivscid by appeal jnq 
and asking for time to settle v.ith deu-.c- 
holder when proceedings weie started agamst 
him cannot afterwards dispute his liability. 
1930 L. 80. Surety for appearance of judg- 
ment-debtor— Extent of liability, 5o C.L 
J. 586=1933 C. 337 Surety for production 
of moveables of judgment-debtor- Execu- 
tion against— Procedure. 1933 M. W. N. 
185 

Akpeal— Even under the old Act, the 
surety had a right to appeal. 12 B. 71. 
Sec also 56 M. 909=65 M L.J 407 ; 57 M. 
803=66 M.L J. 540. Where animals which 
weie attached in execution of a decree were 
entrusted to the defendants as supurdars 
who did not pioduce them for sale before 
the amm when required to do so, S 145 
docs not prevent decree-holder from bring- 
ing suit against the defendants for the value 
of the animals 1935 A.L J. 335; surety 
cannot by application be discharged of his 
bail bond and that an order refusing dis- 
charge cannot be appealed against. 11 L. 
L.J 141=1929 L 435 But seg 56 M. 909 
=1933 M 780=65 M L J 407 S 145 pro- 
vides that any peison who has become lia- 
ble as surety and against whom a dtcice 
may be executed shall be deemed for the 
purposes oi appeal to be a party w ithin the 
meaning of S 47 Therefore a surety has 
a right of appeal against an order, directing 
execution against him 152 I C 693=35 
P.L R. 466=1934 L. 538 See also 1931 L. 
503. Where after notice to the surety foi 
the judgment-debtor the creditor applied to 
the Court for an order under S. 55 (4) for 
realisation of the security and the Court, 
after hearing the surety, passed an order 
under S 55 (4), the order is appealable. 135 
I.C 812=1932 B. 77. 

RjEVISION. — ^An order under S. 145 passed 
by a Sub-Judge is open to revision by the 
High Court although an appeal lies to the 
District Court from such order and a fui- 
ther appeal from the order of the District 
Court lies to the High Court HR, 134= 
144 I C. 163=1933 R. 64 

Right of Suit— Suit by surety to cancel 
security on ground of fraud. See 26 Punj. 
L.R. 561=1925 L. 618 S'w also 55 A 346 
=142 I. C. 510=1933 A. 269 (F B ). 
Surety’s property attached and sold in exe- 
cution— Separate suit to set aside the sale, 
if hes. 51 A. 346=112 I.C. 5^ 

Limit.vtion for Execution against 
Surety.— 1932 M W N. 1296. When 
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cution 0 .' r>!id s^ch person shall, for the purposes of appeal, be deemed 

a p^rt,’ ,iu' a'. meaning of section 47: 

that such notice as the Court in each case thinks sufficient has, 
j,_ lj Lue surety. 

i-'id. Save as otherwise provided by this Code or by any law for the time 
being in force, where any proceeding may be taken or 
Prcced:ngs by or against application made by or against any person, then the 
represen a ves. proceeding may be taken or the application maybe 

made by or against any person claiming under him. 


Notes., 

an attachment before judgment in the mov- 
ables of the debtor was made, the surety 
executed a bond to produce the items attach- 
ed whenever called upon by the Court and to 
be bound by such orders as may be passed 
by the Court. It v^as dated 7—11—1921. A 
decree was passed on 7—9—1922. An appli- 
cation for execution was filed by assignee 
decree-holder on 7—11—1925 Held, that 
the application was barred under Art. 182; 
that Art. 65 was not apphcable ; that limita- 
tion on the bond began to run from the date 
of the decree itself and that the application 
was barred 142 I C 363=37 L.W, 127= 
1933 M. 219. 

Practice and Procedure— Where the mov- 
ables of a judgment-debtor are attached 
and a surety bond is executed for the pro- 
duction of the articles, though a separate 
suit to enforce the bond is not necessary, 
action on the bond does not fall under S 
145. The^ proper procedure for enforcing 
the bond is to move the Court to make an 
order calling upon the surety to produce the 
articles or the money for which he bz& lender- 
ed himself hable. Without such an order 
under the bond, a petition for the arrest of 
the surety is premature, 142 I.C 581= 
1933 M, 342 (1). An order passed on an 
application by a next friend to draw out the 
money paid into Court by judgment-debtor 
and to have it invested in Government Pro- 
missory Notes IS one made in ‘‘a proceeding 
consequent to a suit” and whcie a third party 
has bound himself as surety for the amount 
so withdrawn by the next fnend, an order 
for execution can, under S 145, be made 
agamst the surety. (41 M. 40, Dist.) 56 
M, 687=1933 M 678=65 M L J 142 (F. 
B.), The assignee decree-holder can pro- 
ceed in execution agamst the surety. It is 
not necessary for him to get an assignment 
of the surety bond and mstitute a suit 
(1928 M.W N. 681, Ref.). 142 I C. 363 
=1933 M. 219. 

Sec 145 and 0. 38, R 5 —Order 38, 
Rule 5, no doubt contemplates secunty for the 
production m Court of propeity sought to 
be attached before judgment or its value at 
a future time when called upon and the 
amount of the secunty demanded should 
ordmanly be commensurate with the value of 
the property sought to be attached, and not 
the decretal amount. But the object of the 
lepslature for providmg for attachments 
before judgment was to secure the prospec- 


tive decree-holder m matter of realisatiotn 
of the money that might be eventually found 
■by the Court to be due to him Wher^ 
therefore, a Court makes a demand for and’ 
takes security for the prospective decretal- 
amount, at most It IS only an irregular man- 
ner of the exercise of its jurisdiction. But 
the surety who has executed the surety bond 
in that form cannot raise the objection to 
the bond in the course of execution proceed- 
ings started against him under the provi- 
sions of S. 145. 162 I.C 619=1936 C. 
143. 

Sec 146 —Under S. 146 transferee from 
an auction-purchaser is entitled to delivery 
of possession 40 A, 210=42 I.C 936 
See also 84 I.C 665=1924 M. 470 Execu- 
ting Couit cannot go behind the decree and; 
by invoking S. 146, it cannot change a' 
decree passed against R into a decree agamst 
his legal icpresentatives. For purposes of 
rateable distnbution the executing Court 
must take the decrees as they are 1S9 1 C. 
575=40 C.W.N. 26=1935 C. 738 (S. 146 

if enlarges scope of S 73, sec ibid.) . L^al' 
representative not actually brought on re- 
cord can apply under 0. 9, R. 13. 27 

O.C 299=85 I.C. 529=1925 0 . 370 Re- 
presentative-Transferee of decree-holder’s 
luteiest during pendency of suit 17 I.C 
512=1935 L 119, Expression ‘claiming 
under’ is wide enough to cover cases of de- 
volution, etc , mentioned m 0 21 , R. 10, 
48 I.C. 840=41 M 510 Execution apph- 
cation by one of several surviving co-parce- 
ners though cannot be given cftect to as 
being defective, is yet not altogether invalid, 
51 B 143=100 J C 619=1927 B. 123. S. 
146 IS not intended to apply to a coparcener 
while the manager or karta in a joint Hindu 
family is alive so as to allow the coparcener 
to sue in his place. There is no devolution 
of interest in such a case as is contemplated 
by S. 146. 30 S.L.R, 467=1937 S. 94. 
On death of the decree-holder, his legal re- 
presentatives can continue an execution peti- 
tion filed by him when he was alive No 
fresh execution petition by them is necessary. 
123 I.C 303 See also 134 I C 720=1931 
B. 423; 1931 M.W.N IW. Where merits 
are on the side of appellant he can be allowed! 
to appeal even though he is a transferee from' 
a party after the decree. 40 I. (j, 84^1917 
M W N. 306. Assignee after decree and 
before appeal ought to be allowed to join 
lu the appeal undei this section, 38 I.C. 
511=20 O.C. 31. See also 1935 L. 119; 
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147. In all suits to which any person under disability is a party, any con- 

sent or agreement, as to any proceeding shall, if given 
Consent or agieement by qj. with the express leave of the Court by the 
persons under disabihiy. next friend or guaidian for the suit, have the same 
force and effect as if such person were under no disability and had given such 
consent or made such agreement. 

148. Where any period is fixed or gi anted by the Court for the doing of 

Notes. to allow mg amendment of piaml) . See also 


^69 I.C. 959=3 P.L.T. 625. See on tbs 
section 12 M LJ. 435 ; 29 C. 33. Where 
■on death of a pauper plaintiff pendente hie 
his heir is brought on record and he is not 
bmself a pauper, application may be made 
to have him dispaupered 131 I.C. 828= 
1931 M. 324. 

Simple mortgagee subsequent to sun— 
Right to continue suit — S. 146 is a gene- 
ral residuary provision. It cannot be in- 
voked in a case of devolution of interest 
which IS expressly provided for bj O. 22, 
R 10 and an application to be impleaded as 
a party and continue the suit can only be 
allowed to the extent to which 0. 22, R. 10 
allows and no more. A simple mortgagee 
subsequent to suit of the share of a partition 
suit cannot be allowed to be added as plam- 
tff and contmue suit after original plam- 
tff has withdrawn the suit, under 0. 22, 

R. 10 or under the residuary provisions of 

S. 146. He IS not a person ‘claiming under’ 
A party; bs is only a derivative mterest. 
J38 L.W. 280. 

Sec. 148.— [ilee also notes under S'. 149 ] 
Scope and Application.— A trial Court has 
iiower to grant extension of time under S 
148; the appellate Court is not the only Court 
which can pass an order extending time 
.though the decree has been confirmed on ap- 
peal. 1935 R. 500. Section 148 does not 
authorise the Court to enlarge the period 
provided by 0. 21, R. 58 for the payment 
of balance of purchase-money. 35 C.W.N. 
877 Under 0 21, R 89 the money to get the 
sale set aside has got to be deposited withm 
thirty days of date to sale. S 148 has no 
apphcation because the penod of days is 
not fixed or granted by Court, it is fixed by 
the Code and cannot be extended under 
Limitation Act 1933 R 8 See also 1935 
A W.R. 967=1935 A. 873 Court cannot 
extend period originally fixed by a decree. 
But when application for extension is made 
"before the decree, Court is bound to consider 
It, and exercise the jurisdiction conferred 
.on It by S 148 one way or the other. If it 
fails to consider an application through a 
mistake of its own, it has inherent jurisdic- 
tion to rectify its mistake, even though it 
means the re-opeiung of a decree. No party 
should be allowed to suffer because of 
'Court’s negligence 30 N L R. 258=149 I. 
C 840=1934 N. 109. S. 148 does not ap- 
ply to extension of time for deposit of print- 
mg charges under R. 13 of the Oudh Rules 
of Practice. SO I C. 789=22 O.C. 13. See 
also 61 C L J 512 (Extension of time for 
payment of costs made condition precedent 


156 I.C. 207=1935 O.W.N 706; 1936 A.L. 

J. 566=1936 A, 477 (Cor.dilional Older for 
settmg aside ev parte dcciCL'— rovic; Id 
extension of time) Extension ot liiise ior 
doing acts under mortgage cr other decrees 
does not tall within S. 1-18, C. P. Code. 39 
M 876=29 M L J 708 See aho 34 A. 
388; 10 A.L.J. 520; 1 L.W. 882 ; 24 I.C. 
825 ; 2 Luck. 425=101 I.C. 258. Time fixed 
by a decree, m a mortgage smt, cannot be 
extended under S. 148. 28 I.C 862=18 0. 
C. 58. When a certain pomt deaded by 
lower Appellate Court was not appealed 
against by the party aggneved in time, but 
the same point was allowed to be raised in 
appeal admitted after time, High Court was 
deemed to have impliedly extended time for 
appeal. 43 M. 550=47 I.A, 33=38 M L. 
J. 444 (P.C.) (affirming 30 I C 286=29 

M. L.J. 110) , 4 P. 190=1925 P. 299. 
When time granted for any matter to he 
done by a party is exceeded and there is an 
application by the party to excuse the delay 
and enlarge the time and Court acted upon 
the matter as though it was in time it should 
be considered that Court had enlarged the 
time. 34 I.C. 625=20 C.W.N. 615. But 
see also 1936 AM L J 110 Time fixed by 
decree of first Court — Confirina,ti<-n on ap- 
peal— Time runs from date of appellate de- 
cree. 70 I.C. 76=34 C L J. 415. But see 
5 0 W.N. 890=1928 0. 492 Where tme 
is given by the appellate Court by its order 
of remand for production of documents, the 
order is not final and so it can be extended 
by the Court under S 148. 55 A. 326=142 
I.C. 331=1933 A.L.J. 127=1933 A. 262 
(F B.). See also 144 I.C. 129=1933 A. 
261 Section does not empower an execut- 
ing Court to extend tune feed for payment 
of decretal amount 49 I.C. 840=15 N. 
L.R. 39. Secton applues to proceedmgs 
antecedent to passmg of the decree but does 
not enable Court to extend time for doing 
acts allowed by a decree 87 I C. 12=21 

N. L R. Ill; 44 I C 573 ; 28 I.C. 852=18 

O. C. 58; 2 Luck. 425=101 I C 258 ; 27 
A.L J. 968=1929 A. 666. Section allows 
Insolvency Court to grant extension of time 
even when made after expiry of period for 
discharge fixed by the adjixiicatioii order 
86 I.C. 115=1925 L. 416 

Construction of Section— Per King, J. 
(Obiier) .—In order to avoid a conflict be- 
tween 0. 45, R. 7 and S. 148, it must be 
held that 0 45, R. 7 must prevail, both on 
the principle ‘*generalia spemhbus non dero- 
gant” and on the pnnciple that the general 
discretion given by S 148 is a judicial dis- 
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T. , ^ any act prescribed or allowed by this Code, the Court 

Enlargem® oi Ime. ^ discretion, from time to time, enlarge such, 

period, even though the period originally fixed or granted may have expired. 
149 [Cf. S. S82.-A.J Where the whole or any part of any fee pi escribed 


Notes. 

cretion "which can only be exerased accord- 
ing to law and not in contravention of law 
55 A. 432=1933 A.LJ. 207=1933 A. 241 
(F.B.,) 

lLLUhTR\TIVC CASES CaSES WHERE COUPT 
CAN EXTEND TiME —Where the period of 
limitation is fixed by statute and not by 
Court, It cannot be extended under S 148. 
or nndei S 5, Limitation Act. 148 I.C. 
1082=1934 Pesh. 25 Section 148 gives a 
Court power to enlarge I he period of redemp- 
tion if It thinks fit 2? I C. 706. See also 
28 I.C. 458; 1933 A 157, 27 I.C 419, 35 
A 582, 18 I.C, 86 , 64 I C. 242 , 73 I.C. 
891, 1923 C, 612, 86 I C. 397=1925 N. 258. 
In a redemption smt Court could extend the 
time fixed in decree for payment of decretal 
amount to a prior mortgagee only under 

0. 34, R. 8 and not under S. 148 34 A 
388 See also 145 I C. 591=1933 A. 157; 
143 I C. 903=1933 M. 563=65 M.L.J. 538 
As to power of Court to extend time for 
payment of decretal amount, see 42 I C. 613 
=15 A L J 511 Time agreed upon by 
parties for the payment of decretal amount 
of moitgage money may be extended by 
Couit in a proper case SO I C 937=213 
C.W N. 439. Where the terms of a com- 
promise decree are not interdependent and 
each direction stands 'by itself and is sepa- 
rately enforceable, the fact that decree- 
holder and judgment-debtor have been guilty 
of failure to perform their respective obli- 
gations under the decree does not disenbtle 
one party from compelling the other to per- 
form his obligations in execution proceed- 
ings and in suA a case S. 148 does not debar 
Court from extending time fixed by the 
decree. 116 I C 651=1929 N. 164 .Jee 
also 1934 0 44, 148 I C. 251, 147 I.C. 559. 
Apphcation for extension— Maintainability— 
Interlocutory order— Direction for dismissal 
of appeal for non-compliance — Effect. 1932 
MWN 655. 

Cases where Court cannot extend 
Time— Court cannot extend period fixed 
for domg an act after final decree is made 
99 P.R. 1912 See also 37 M.L J 695; 74 

1. C. 573. Where Court directs by its de- 
cree that unless payment is made -within a 
certain date suit or appeal will stand dis- 
missed, Court has no power to grant exten- 
sion of time for the payment. 37 C.W N 
878. Where time has been fixed by a deciee 
of Court for payment of Couit-fee, Court 
has no jurisdiction to amend the decree so 
as to enlarge the time for payment. 37 C. 
L.J. 395=27 C.W N. 720 See also 10 I 
C. 2^—13 C.L.j. 432. In view of S. 148 
the time granted to pay deficit Court-fee can 
be enlarged from time to time. This stc- 
^jon expressly empowers the Court to extend 


any time fixed by it even after the expiry 
of the period originally fixed 162 I.C 680) 
=40 C.W N. 747=1936 C 221. Com! 
cannot enlarge the time for the makmg of 
an award when time has expired and award 
lus alieady been made. 12 1 C. 13=38 C. 
522. Court has power under S 148 to ex- 
tend time fixed for payment of costs on an 
ex parte deciec being set aside or to pass a 
fresh conditional order 36 A 77. Court 
has no power to extend time for payment 
of an instalment of decretal amount. 1935, 
R 341. Section 148 does not authorise 
Court to grant extension of time for doing 
an act prescribed by Provincial Small Causes 
Court Act 1 P.L.T. 323=56 I C. 810. 
Conditional decree— Time fixed by, cannot be 
extended. 73 I.C 922=1923 L 372 , 27 
A. L.J. 968 — 1929 A 666. See also 138 I 
C. 121=1932 M. 223 Where decree wa^ 
granted for possession on payment of a cer- 
tam amount m a fixed lime. Court has no 
jurisdiction to extend the peri^, 57 I.C. 
16=42 A. 639, See also 40 A 579^7 I. 
C. 4; 1930 P. 279. Time fixed by compro- 
mise decree — Court cannot extend time 66. 
I.C 273=1922 0 145 ife a/io 6 P.L.T. 
511=1925 P. 691, 9 Luck. 387=148 I.C. 251 
=11 O.W.N. 92=1934 0. 44, 147 I C. 
559=1934 0 44; 145 I C. 548=1933 P. 
563 Pre-emption decree— Court cannot 

extend time fixed by 19 N.L R. 8=1923 
N. 210. See also 23 O.C. 254=57 L C. 
483; 146 I C 171; 1 P L.J. 92=34 I C. 
38, 2 Luck. 425=101 I C. 258 (but the ap- 
pellate Court can) ; 28 Bom L R 1446. 

Appeal — Orders under S 148 are not ap- 
pealable because they are neither decrees nor 
included m the list of appealable orders. 
1935 R 500 

Revision— A Court aibitranly gi anting 
an application for restoration of a suit long 
after period of limitation expired acts with- 
out jurisdiction and its order is open to 
revision. 52 I C 439=4 P L.J. 428. 

Secs 148 and 149 — ^Under Sections 148- 
and 149, read together, it is always open to 
Court to extend the time for the payment of 
deficient Conri-fee even after expiry of the 
time originally fixed for payment and Court 
has power to extend time in such circumstan- 
ces even after 'passing a decree when the 
direction as to payment of the Court-fee is 
not incorporated in it Such extension 
should be granted where the mistake is due 
to mere accident or inadvertence and on the 
merits, it is a fit case. 149 I.C. 96 (2) = 

35 P L R 459=1934 L. 537. 

See. 149. Scope of Section,— 
also Notes under S. 148.] Power to allow 
deficiency of Court-fee to be made up is not. 
confined to Court receiving the insufficiently 
stamped document, 13 L.L.T 31, Discre- 
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^ ^ ioT any document by the law for the time being in 
cien?rJf courtSees'"^ ^9^^^ relating to court-lees has not been paid, the 
Court may in us discretion, at any stage, allow the 


Notes. 

tion under S 14(^ extends to the whole or any 
part of any fee prescribed and can he exer- 
cised at anv stage in the case 33 C.W N. 
781=117 I C 493=57 il L 1 281 (P.C ). 
See also 156 I C 405=16 P.L T 385=1935 
P. 201 The section is intended to remedy 
the hardship caused by-rulmgs in 20 M 319; 
27 C. 376 : 28 A 310, 10 C W N. 844 and 
Tiillnws 29 A 749 (F B ) Permission to 
paj deficient Court-fee is in the discretion of 
Court but would ordinarilj be granted unless 
there was proved deliberate intention of the 
person liable to paj the Coutt-fees to evade 
obligations 18 R D 44 See aho 156 I 
C. 405=1935 P. 201, 1936 L 935 Where 
appeals presented without the proper Couit- 
fee arc accepted by the office w ithout objec- 
tion, the (jucstion of the Court-fee payable 
not being free from doubt, and the appel- 
lants are not cuiltj- of any deliberate attempt 
to avoid pajment of proper Court-ice, they 
(appellants) are entitled to the grant of 
time for pajinent of the same. IS9 1 C. 
274=1935 L. 448. Where the copies sup- 
plied to a pleader who filed an appeal shewed 
the value of the suit at a certain amoont 
which was less than the correct amount, and 
Court-fee was paid thereon, the mistake is 
clearly bom fide, and the Court should allow 
the deficiency to be made good and not dis- 
miss the appeal 38 P L R 262 Where 
an insufficiently stamped memo of appeal 
IS presented and deficient Court-fee is paid 
on a later date, the appeal takes effect from 
date on which Court-fee was paid. 37 C 
W. N 179=146 I C 359=1933 C 796. 
Where deficient Court-fee is paid within lime 
allowed by Court but after the period of 
limitation, suit is not barred 23 I C. 408 
=12 A L J 709 See also 21 A L J. 333 
=1923 A 349 (1) ; 45 A 518, 84 I C 946; 
4 P 190, 107 I C 223. If Court in its 
discretion allows time for paying the defi- 
ciency m Court-fee and the dehciency is 
made good, S 149 enables the defectne 
document to be retrospective m its effect. 
1934 A L J. 1093=1934 A. 740; ISo l.C. 
405=1935 P. 201, 154 1 C. 135=1935 0 W 
N. 162=1935 0 231. S 149 gives wmk 
and unfettered discretion to the Court to 
accept Court-fees at any stage, and if the 
Court receives the Court-fee after the expuy 
of the period of limitation, the insiniment 
IS validated retrospectively os from date of 
its presentation. 163 I C 770=1936 0 340. 
See also 37 P L.R. 199 Where Hiph Court 
remanded the case with directon that plain- 
tiffs should make good deficiency “within ten 
days of the case reaching trial Court” and 
the Sub-Judge w-ho heard the case passed an 
order directmg plaintiffs to appear on a cer- 
tain date and on the latter date asked them 
to deposit the requisite Court-fee within leu 
days from the date and that order was 


comphtd with, held, the Couit could not sub- 
sequently reject the plaint on the ground that 
Court-fee had been paid out of time. 137 
1 C. 7(1—1932 ]., 235 See also 14 L. 312= 
146 1 C 809=19:3 L. 598 Where within 
the Umt aliow'i'u puipcr Cnurt-fee and 
printing lec ar-' paid up, thf document on 
which Louit-.'cc i< so marie up mrst (.• taken 
to date back to date on which !t vm- n . . 
nally presented 1529 P C 147 F..u 
L 564 Sec also 38 P L.R [45, io2 l V 
522=40 C.W.N, 758=1936 C. 245 Inabi- 
lity of a party to raise tunds is not oicli- 
narily a sufficient ground which would en- 
title the Court to exerase its discretion under 
S 149, and to permit payment of the dr^ficit 
Court-tees But that rule has releience 
only to normal conditions. But where it 
IS shown that the party seeking the Court’s 
discretion lues in a district where an acute 
famine prevails and that in consequence he 
was unable to procure the necessary funds, 
an exception should be made to the rule, 
and the Court in such a case will exercise 
Its discretion in his favour under S. 149 
40 C.W N 1294. Set-off — Written state- 
ment not stamped— Trial Court ordeung pay- 
ment of Couit-fee, but not realising full 
Court-fee— High Court's pow er to direct pay- 
ment of deficit Court-fee in second appeal. 

Couit-fec stamps were 
affixed on memorandum of appeal, alter the 
period of limitation, the Bench admitting 
appeal should be considered to have condoned 
the delay under S 149, C. P Code 35 
P L.R 472=1934 L 701 See also 147 I. 
C. 342=1934 A L j 533=1934 A. 160 
Where Court rejected a plaint on the ground 
that the deficiency in Court-fee had not been 
made good and plaintiff subsequently, in- 
stead of filing a fresh plaint, asked that suit 
should be restored, and paid the deficiency 
of Court-fee on the former plamt Held, 
that the Court had power to treat the Court- 
fee already paid as part of the Court-fee and 
IS not compelled to require the plaintiff to 
pay a full Court-fee on the fre^ plaint. 
159 l.C 630=1935 A.L J. 1127=1935 A. 
985. The Court will not in its discretion 
allow the defiaency of Court-fee to be made 
up on the day of the hearing unless it is 
satisfied that some grounds exist for the 
exerase of its discretion and that a bona fide 
mistake was made 44 I C. 398 See also 
^ B, 41. In a proper case Court will allow 
deficiency of Court-fees to be made up even 
in second appeal 18 R D 44; even in revi- 
sion, 13 L.L.T 31. Bona fide misthke of 
pleader— Extension of time to be given. 49 
l.C 188 — 10 P.R 1919 But wffiere the 
pleader, even m spite of the mistake bi'ing 
pomted out by Court persisted in his error. 
Court refused to extend time for pajmeiit 
1934 L. 424 Appellant not caring to fuid 
out proper Court-fee payable on memorau- 
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j)erson, !v vh r. lec is payable, to pay the whole or part as the case may 
be, of ^uci-. c. jj i-icc ; and upon such payment the document, in respect of which 


Notes. 

'diiui Oi ai^ijcal— DiscreUon under S. 149 to 
allow party to make up defiaency of Couri- 
fee'? even alter expiration of penod of liiiu- 
talion for filmg of appeal cannot be exer- 
cised. 119 I.C. 700=1929 N. 294; 1934 

L. 424. In case of gross negligence of 
pleader, see 28 P.L.R. 338; 33 P.L.R. 187. 
Where Court-fee cannot be definitely ascer- 
tained until record, is received or the amount 
is in doubt, Court may extend tunc but 
not where it is purposely not fully paid. 3 
P.L.J. 74, Appellant cannot get any in- 
dulgence by extending tune for payment of 
iCourt-fees, the law upon Ihe point being set- 
.tled, when theie could have been no nus- 
apprehension as to Court-fees payable. 73 
I C. 788 Under S. 149 Court has a dis- 
cretion to allow the payment of Court-fee at 
any time 26 I.C. 33=27 M.LJ. 677. See 
jilso 129 I C 732=1931 A. 318. When an 
application for leave to sue in forma pauperis 
IS dismissed, the plaint still remains and may 
be validated by payment of Court-fees with- 
in a tme to be fixed by Court. This de- 
pends upon the discretion of the Court 46 
M L J. 254=76 I C. 767. See also 55 P. 
R 1913=1929 P. 637. But see contra, 1933 
N, 237 (1922 N. 160 and 1924 M. 118, Rel. 
on, and 1929 P. 637, Diss.) ; 62 C. 711; 1937 
N. 36, If an application to sue in forma 
pauperis is filed and pending disposal of that 
application, the pauper by paying the amount 
of stamp-fees mto Court, admits that he is 
.ho longer desirous to sue as pauper, the 
jplamt filed with the application will relate 
back to the date when the application was 
filed, always assuming that the application 
to sue w forma pauperis was made bona fide. 
1935 M.W.N. 863=158 I.C. 790=42 L.W. 
655=1935 M. 878 (2 A 241 P.C. Fol.). 
See also 62 C 711; 161 I.C 954=1936 Pesh. 
1 ^; 1936 A. 584 (F B ). Father applying 
do sue m forma paupetis~He dying before 
passing of final order on his application — 
Joinder of sons as legal representatives who 
were wilhng to pay Court-fees allowed. 151 
I.C 219=1934 M. 467=67 M L.J. 332. 
Appheation to sue in forma pauperis with- 
drawtir-Court-fee paid beyond limitation— 
.Suit barred. 1 R. 196=1923 R. 256. Where 
no suit is instituted but only an application 
under 0. 33 for leave to sue as a pauper is 
made, S. 149 has no application to validate 
subsequent payment of Court-fees 118 I. 
C 687=1929 N 268 Under S. 149 the 
.appellate Court when dismissing an applica- 
tion for leave to appeal as pauper can grant 
him time to pay requisite Court-fee and if 
the same is paid within time, the Court will 
admit the appeal 40 M. 68=31 M. L. J. 
269 Where an appheation for leave to ap- 
peal m forma paupems is rejected and a 
regularly stamped appeal was filed later on, 
it is only on tide latter date that the appeal 


must for purposes of hmitalion be deemed to 
have been presented. 5 Bur.L.T, 294=18 

I. C. 518 Where an application for leave 
to appeal in forma pauperis accompanied with 
a memorandum of appeal was filed on a 
particular date and the Court-fee stamp was 
paid on a later date and between the two 
dates the scale of Court-fees had been m- 
creased, held, that the Court-fee payaMe 
was only according to the scale m force on 
the date the memorandum of appeal was 
filed, 140 LC. 190=1932 0 343. Payment 
of defiat Court-fees after several orders but 
m conformity with the last is within S. 149, 
Discretion ex erased properly under S. 149 
IS unchallengable in appeal. 24 C L.J. ^ 
=29 I.C 571. See also 41 C. 1092 ; 21 1 C. 
866; 1923 L. 629 , 56 I.C. 47; or in revision, 
89 I C. 419. Where there is no bona fide 
mistake m payment of a smaller Court-fee 
and the omission is dehberate, a Court should 
not extend time to pay up the deficiency. 
75 I.C 667=1923 L. 309. See also 3 P.L. 

J. 74; 1 L 234 See m this connection 134 

1 C. 127=1931 L 343. An extension of 
time will not be allowed for payment of 
Court-fee for an appeal which has been m- 
sufficiently stamped m the absence of satis- 
factory explanation of the mistake, if any. 
67 I C. 130. See also 67 I.C 901; 3 L. 
L J. 370=57 I C. 215; 1 L. 234, 67 I.C, 
106=1922 L. 440; 1932 M.W.N. 104. Sec- 
tion 149 should not be used so as to allow an 
appellant who files an appeal on msuffiaent 
stamps on account of his poverty to pay the 
balance at his leisure 49 I.C, 871 See 
also 13 R 50=159 I.C 468=1935 R. 336; 
53 I.C. 256; 56 I.C 143=2 L.L J 486= 

2 L. 1. Poverty or inability to raise funds 
to pay Court-fee is not a sufficient ground 
which would entitle tlie Court to exeiase its 
discretion and allow time for payment under 
S. 149. Section should not be construed 
in such a way as to nullify the express pro- 
visions of S. 4, Court-fees Act 38 C W. 
N. 650=61 C. 663=1934 C. 659 Reasons 
for not paying entire Court-fee must be con- 
.sideied before granting extension 60 I C 
493. Appellate Court cannot go into the 
question as to whether lower Court exer- 
ased Its discretion in makuig various ordeis 
of payment of Court-fees if the order is not 
objected to when made or in Court which 
made it. 56 I.C. 47 (P.) Intension of 
time for payment of Court-fee, when implied. 
S P.L J. 544=58 I.C. 216=1 P.L.T. 544 
No express order is required for extending 
tune for paying up defiat Court-fee, 5 P. 
L J. 544=1 P L.T. 544. Time fixed by 
decree— No extension to be given 72 I.C, 
879=1923 0. 16; 85 I C 352=1924 R. 375. 
Time fixed for payment of costs on payment 
of which appesd was accepted cannot ;be 
extended. 1925 P. lS3. Order allowing 
amendment of plaint and directing additional 
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such fee is payable, shall have the same force and effect as if such fee had been 
paid in the first instance. 

150, Save as olhenvise provided, where the business of any Court is Irans- 
r r K . f erred to any other Court, the Court to which the 
rans er o DusmessS business is so transferred shall have the same powers 
and shall perfoim the same duties as tliose respectively conferred and imposed 
by or under this Code upon the Court trom which the business was so trans- 
ferred. 

151 Nothing in thi:, Code shall be deemed to lini’i. oi otheuvise affect the 


Note?, 

.1 Lii-it.i-', dud Lusta within siiecifi.-^ time— 
fhctciision i.f lure— Pei missibihtj. 140 I. 
L 373=00 C W.K. 8b9. 

Form of Order— A decree ot the type that 
“plaintih’s t'hould pay deficieul Court-tees on 
Rs 470-8-0 within 15 dajs or suit shall 
stand dismissed" is undesirable. Tlic pro- 
per couise IS for Court to fix a tune for 
pajment and wan until it cxpiics before 
nassiiig It's decieo. The decree should then 
k a final one dismissing the suit and not 
contain coiitinaeni clauses, (1918 A 98, 
Ret ) 30 N L.R. 258=149 I.C 840=1934 


LiMiT.mON — In case oi a suit in which 
an insulficientlj- stamped plaint ts filed withm 
limitation period, though the defiaenq? m 
the Court-fee is made up after limitation 
period, the suit is deemed to have been in- 
stituted on date of the actual fihng of the 
plaint under S 149. 1 P.L.J. 420. Where 
plaint 13 filed in time but with an msum- 
cient Court-fee and the defiaenoy is made 
good under 0 7, R. 11, no question of hmi- 
tation arises The lav. is otheiwise as re- 
gards memoianda of appeal. 3 P L T 
142 See 111 this connection 133 1C. 122, 
14o I C 753=1933 A 572=1933 A L J 
1357 

Set off— Written statement not bearing 
requisite Court-fee— Pow er of Court to de- 
cide ^et-oft— Demand of Court-fee at late 
stage— Legality 16 P L T 76 

fetibiON— Where objections were filed 
against an aw aid without affixing Court-fee 
stamp, and the Court disposed of the mattei 
Without taking any notice of the objections 
and without giving the objector any oppor- 
tunity whatsoever to make good the Court- 
fee stamp Held, in revision, that the Court 
had acted with material irregularity in the 
exeicise of its jurisdiction m ignoring the 
proMSioiis of S. 28 of the Court-Fees Act 
and S. 149, and its older was, therefore, lia- 
ble to be set aside. 38 P.L R. 1163. 

Review— If plaintift obtains a grant of 
time by an entirelj false representation, it 
n'ould be inequitable to allow him to take 
advantage of his own fraud. An insufficiently 
stamped plamt was filed on the last day of 
limitation with an application for granting 
time for payment of full Court-fee allegmg 
that plaintiif was not possessed of the amount 
required The Cbuit granted an extension 
of time for paying the full stamp and wnthm 
iht time allowed the requisite court-fees were 
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paid, bu£ subsLyueiuiy oa Ji: u, 

the aelendant coaiendcd tiun. toa ■ ’'us - 
taiiinl by piciuitili oa iaiso p.v.Unc-s, aa.l 
Couil rcAiewed its order granting time, and 
finding that it was oDiauied k plaintiff 
under false pietences, set it aside a.id dis- 
mi'.sed the suit as barred by limitatioa II JJ 
tluiL the Court had powei to review its ordei 
gunti'ig time under S 149 and reject the 
plaint as baned by limitation 1937 N. 87 
Sec. 150,— Section applies also to cases of 
paitial tcrutoiial adjustment of jurisdiction 
and transfer of business with lefeience to 
that part alone to another Court. 46 M. 1 
=12M.LJ 344 See also 61 C.L J 543. 
34 L W 271=1931 M.W.N. 842=61 M.L. 

J 307 (follow-ing 42 M.L J 344 and 43 
M.LJ 713), 1929 A. 677. The word 
“transfer” is not used in a limited sense of 
transfeis under the speaal provision of the 
Code It implies that the whole business can 
be transferred to another Court without an 
Older from a superior Court under S 24 
When all proceedmgs arc transferred ipso 
facto to the new Court, such new Court 
has power to continue execution proceedmgs 
lelaUng to lands situated in transferred aiea 
pending in the foimcr Court at the lime ot 
transfer 37 M 462=26 ALL J 189 See 
coHha 42 M. 821=37 M.L J 284 (F B ) 
and 47 M L J. 448. See also 35 I.C 296 
— 31 il L J 22 Section refers only to 
cases wheie business is actually transferred. 
114 I.C 545=53 M 378=1930 M. 528. 
Alteration of jurisdiction- Abolition of 
Court— Execution of decree by new Court- 
Second Court which acquired teintonal 
juiisdiction by means of the notification 
could not execute the decree without trans- 
mission of the decree from the first to the 
second Court SS M 801=137 I C. 305= 
1932 M. 418=62 ALL J 657 (F.B ) . Terri- 
torial jurisdiction- Transfer of—^ccution 
of decree 38 I.C 152 Transfer of juris- 
dictioii- Application to t,ct aside ei pa tie 
decree 46 AI. 1=42 M L J, 344 Injunc- 
tion— Disobeying of— Transfer of venue— 
Apphcation for contempt 43 AI L J 713 
=4o AL 83=86 I C 650. also 26 C. W 
N 216 

Sec. 151. Scope of Sectxox— Inherent 
Powers of Court— Scope of section pointed 
uut 47 C L J. 87. There will be always 
casts, and circumstances which are not cov tr- 
ed by the provisions of the Code wherein 
justice has to be done 33 C 927 , 33 C 
m. 40 AJ 1069, 193(1 C 20 , 36 C 193, 
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luheient power of the Couit to make such orders as 
Saviua Pt ir.:.Lrf'r,r a ei s jjiay be necessary for the ends of justice or to prevent 
° abuse of the process of the Court. 


Notes. 

ol C' 711 Ligislalute can only foresee the 
mo^t iiaimal and oidmaiy events and iiQ 
inks oC any Code can be made to regulate 
for all tune to come and for all cases that 
may happen. 9 W.R. 402 at p 4to, 1925 
O 128 Section ISI, does not confci new 
powei on the Court It simply saves the in- 
herent power of the Court to make such 
orders as may be necessary^ for the aids ot 
lustice or to prevent abuse of tlic process ol 
the Court in cases and ciicumstances which 
aie not covered 'by the express provisions oi 
the Code which deals only witli piocedurc 
and not with substantne lights and ohli^- 
tions: by the exercise of inherent power the 
Court cannot cxonciatc a htigant frm an 
obligation imposed upon hi™ by Ae statute 

139 l.C 443=62 C L J 2')8=1935 C 707 , 

104 1 C 2t)0=1936 A L J 736=1930 A 
333=138 T.C 971=1933 Pesh 151. i>ee 
7h, 153 1 C 329=40 L.W. 853=1935 M. 

105 (Powei to make interim order ol 
maintenance). Ordinarily the preservation 
of the inherent power would not enable courts 
to extend the scope of powers specifically 
confer! ed upon them by other provisions ot 
the Code, and S ISI should not be utilised 
so as to make it supplementary to S 115 
The inherent powers, which can_ be ^erased 
by a superior Court, are ordinarily such 
powei s as are necessary to exemse in rela- 
tion to proceedings pending before it, and 
would not include a power similar to power 
of revision under S. 115, even to cases to 
which that section is not applicable. 156 1 
C. 806=1935 A L J 549=1935 A 599 
(F B ) . Court has an inherent power ex 
debito justiHae to consolidate, postpone, 
pending the decision of a selected action, 
and to advance the hearing of suits , to stay 
on the ground of convenience cross suits, to 
ascertain whether the proper parties arc- 
before it; to enquire whether plamtifi is 
entitled to sue as an adult, to entertain appli- 
cation of a third person to be made a party , 
to add a party; to allow defence in forma 
pmpens, to decide one question and to re- 
serve another foi investigation, (the Pnv} 
Counal pointing out that it did not require 
any provision of the Code to authorise a 
Judge to do what in this matter was justice 
and for the advantage of the parties) , to 
remand a suit in a case to which neither S. 
562 nor S 566 (1882) applies; to stay the 
drawing up of the Court’s own orders or to 
suspend their operation if the necessities of 
justice so lequiie, to stay, apart from the 
question whethei the case falls within S 545, 
the carrying out of a prelimmaiy order pend- 
ing appeal; to stay proceedings m a lowci 
Court pendmg appeal and to appoint tempo- 
rary guardian of a minor upon such stay, to 
apply the pnnaples of res judicata to cases 
not fallmg within Ss. 13 and 14 of the Code 


(1882) and so lorth " 33 C 927 at p. 932- 
6 M J A 393 at pp. 410411. See also 
1913 M 69, 61 C 711. Also foi “punish- 
ing for contempt of Couit committed when 
the Court 1 C not sittmg, deading questions 
of jurisdiction though the Court is ulti- 
mately found not to have jurisdiction over 
the suit, directing a paity who has applied 
toi have to apped to Hic Majesty m Coun- 
cil to pay costs on the dismissal of his ap- 
plication, amending deeieec or orders, grant- 
ing restitution m cases of levcisal of execu- 
tion sales and orders in execution proceed- 
ings, restramiiig by' injunction a person from 
proceeding wuth a suit m the Small Cause 
Court, staying proceedings pursuant to its 
own Older in view of an intended appeal; and 
ti eating an application foi revision as an 
appeal and vice versa” 40 C 955 at p. 
959 See aUo 61 C 711 “Since law's arc 
geneial lulcs, (hey cannot legulatc the time 
to come So as to make express provision 
against all inconveniences, which aie infinite 
in iiumbti, and so that their dispositions 
shall express all the cases that may possibly 
happen It is the duty of a law -giver to 
foresee only the most natural and oidmary 
events, and to form his dispositions in such 
a manner as that, without entering into the 
detail of singular cases, he may establish 
rules common to them all , and next, it is the 
duty' of the Judges to apply the laws, not 
only to what appears to be regulated by their 
express dispositions, but to all the cases to 
which a just application of them may be 
made, and w’hich appear to he comprehended 
ather withm the express sense of the law, 
or within the consequences that may be 
gathered from it ’’ (Domat’s Civil Law 
citedin9W R at p. 406.) Inherent powers 
are not limited to Ss 151 and 152 1925 

C 420 Section 151 docs not confer a new 
power on the Court, but only makes a statu- 
tory recognition of the inherent power of the 
Court to do certain things o dcbito justitiae 
132 l.C. 562=1931 A 427; 139 T C. 491= 
1932 A L J 784=1932 A 587; 140 I C 
412=1932 O. 293 It is not only permissible 
'but imperative on Court to grant restitution 
under this section, piovided it is necessaiy 
for preventing injustice and docs not contra- 
vene any statutory provision, 55 A. 221=144 
I C. 492=1933 A L J 60=1933 A. 218 
Court can pass such oiders in exercise of 
its mhcient poweis as may be necessary 
for the ends of justice 138 l.C 328= 
33 P.L R 152=1932 L 267 See also 132 
I C 562=1931 A. 427 Insolvency Courts 
possess, as much as othci civil Courts, the 
powers to make oideis which may be neces- 
sary m the ends of justice and to coirect 
their own errors committed inadvcitently or 
by ovei sight 15 L 698. S 15_1 is m- 

tended for exceptional cases for which there 
IS no remedy except the (hurt’s inherent 
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Notes. 

It I'i uot intended to ciiablo Coint 
to etadc or ignoie the protwons of lav\ 
v'hich povem procedure. Where aftei pus'- 
I’le a decree, a Couit suo mofii set aside il" 
own decree on the pioaiid it had di'^couTul 
some documcnlan eudtnce on the reemd 
the procedure is ilhaal 21 A L J -147= 
73 I.C. 494; 86 I C 1(45 iS ) .S.v aho 
1928 M 522. 192<J !. 094=119 1 C 488 
Court cannot amend a decrei \\hich is m 
oopft.-miO \.ith the judement 100 I L 
142=1027'L -103; 1927 C 203 Coiut can 
amend decrees and ordu? to collect clerical 
mors c\en m case' not coie^ed by S 152 
1 10 I C 412=1932 0 293 See aha 139 I 
C 367=9 0 W N 033=1932 0 . 291; even 
after an appeal has been filed against such 
deciee or order 1931 A L 1 530=1931 A 
766 u/m 134 1 C -107=1931 0 346 
Ritnedj bi isaj of appeal nui bai exercise 
.if poi\ciS under this section 27 Bom L K 
1311 A Court IS not onh entitled but is 
(lound to brush aside a mere technicaliti 
which stands in the waj of justice and to 
amend such mistakes, sUps or omissions as 
may appear to prevent justice in order to 
give eftect to the real and substantial right 
of the parties Sections ISI, 152 and 153 
are just as applicable to Courts of first in- 
stance as to Courts of appellate jurisdiction 
and the appellate Court ought to take steps 
b} way of amendments which were clearly 
open to the first or other lower Court. 34 I 
C. 79=38 A 398, 1 Luck 187=105 I.C. 146 
=1927 0 276 Section ISI empowers 

Courts to deal with their own decrees and 
orders and does not give authority to supe- 
nor Courts by way of confernng jurisdic- 
tion over inferior Courts. 42 B 363=45 
I C, 552. The inherent power of a Court 
can be mvoked onh for the attainment of the 
ends of substantial justice. 19 C W N 835 
=25 I.C 267. Court may do what is fair 
and equitable 84 I.C, 134=48 M. 494; 
138 I C 328=1932 L 267. Section ISI is 
not a general clause validating every act of 
a Court Wfhich cannot otherwise be justified 
The Court can act under the section only 
if It IS necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
If the Court purports to prevent an abuse 
it must find what that abuse is The Court 
cannot pass an unconsidered order of dis- 
missal leaving it to be inferred, firstly, that 
there were circumstances warranting its 
acting under S 151; and, secondly; that it 
did so act 54 M.L J. 665=1928 M. 522. 
It must not be used to defeat the imperative 
provisions of S 3 of the Limitation Act. 
i36 I C 270, 7 L L J 13=1925 L 321, 142 
I C 185=1933 R 90. An application which 
IS barred both by the law of hmitation and 
by the principle of res judicata cannot legally 
be entertained or granted ‘by a Court in the 
exerase of its inherent powers. 1935 L 60. 
The doctrine of inherent power has no scope 


im applicatidii wheit there is expre'i'i statu- 
toij jirovisioiis fin the point in controversy 

69 I C 718; 75 I.C 487=1923 L 50o f2) . 
106 1C 575 : 15 J C 53=16 C U .N. 1029 
S.’- jl\it 193; L 60 Tt IS only when the 
C-uit h.'is Lxhaustal ils [itiwers under the 
ititiw'.iiiiii; ut iIk‘ Coik, that it can 
fall l.ai.1: iip* n Uu rtM(ii:ar\ power witli 
wbicii it has Iku. i.t sit'd iind^'i ^ 151 1935 

I' 68, 38 1‘ L K 373 V aJ ab- 

siiiuitm I'tiu Iv .’\'i dt 1 l>\ .. Jii.lgf unde, the 
P’Ci'.i.Muus tiJ thi'' 'Lcti 1.1 V.niui . I iiie 
enough tor the puipL-sf 37 I C !!.„ 
inhtTcnl powi-is <it .. C..a t aie iiul lu ht 
used m mdci I" rtlietc a paitj fiom llit 
consequences of his own mistake' or to enable 
him to c\ade the law of limitation -13 
L.J 184=70 I C 743; 89 1 C. 427 See 
aho 1925 T. 321 ; 1935 L 6(1 Excusing de- 
lay to sue as pauper 101 I.C, 320 (1)= 
1927 K 197 Refund of excess Court-fee* 
-— Vpplication made after long delay — Certi- 
ficate to apply to Goyeinment can be refused 
1930 P. 435 (2). Inherent power is that 
which uihercs m a Court by the very' fact 
uf its being empowered to exercise any juris- 
diction at all so that it comes within the ex- 
press sense of the law or within the conse- 
quences that may be gathered from il 1 L 
W 882=26 I C 63 The power mentioned 
in S 151 must be used very sparmgly and 
only m the last resort. 67 I C ^6; 34 
IC 787 ; 33 M.L. J 184=70 I.C 743=1922 
M 417 If a suit IS dismissed by the trial 
Court for certain reasons, it is open to the 
Court of appeal to dismiss it for completely 
differ<nt reasons 4 0 N 862=104 I 
C 824=1927 0 455 Varieties of inherent 
powers arc well recogmzed and new' cate- 
gories cannot 'be micnted 150 I C 4^= 
1934 A.LJ 1191=1934 A 585 
Appucability of Section —S ection 151 
does not apply where there is an expiess 
provision of law 69 I C 718; 3 P. 654= 
82 I C 813=1925 P 47, 4 P 180 , 38 P L 
R 373; 38 P L R 331, 1935 M 753=69 
M L J 75, 1935 L 60, 1935 P. 68; 102 
IC 543=1927 N 262;S2MLJ 670,1930 
C. 387=34 C W.N, 222; 122 I.C 102 
(settmg aside sale). Where there is right 
of appeal or revision open to party, resoit 
to the inherent power to disturb the decree 
or order is not proper 55 A. 548=144 I C 
731=1933 A 382. Where plaint was reject- 
ed, Barty can apply under O 47, R. 1 or file 
an appeal, and mherent power under this 
section cannot be invoked 151 I C. ^ 
=59 C L J. 250=1934 C 623 See also 
144 I C 147=1933 P. 132 Where _ sum- 
mons was returned unserved and plaintiff ap- 
plied for issue of fresh summons, but the 
Court rejected the application and dismissed 
the suit, apparently under its inherent juris- 
diction, held, that the Court should have 
acted under 0 9. Rr 5 and 6, and that the 
order of dismissal passed under inherent 
pow er should be set aside 1933 P 582 Sec 
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Notes. Wheie High Court ^isiaisses a suit on the 


, 'j, C. 9/0=19J4A.L J. 832=4 A.W 
]i ‘v5.-=i';34 A. 442; iSl I C. 356=1934 
' L.J .509=18 R D. 241=3 A.W.R. 673 
=193^ A. 624 (2) : 152 I C 288=1934 P. 
5S2; .^7 M. 035=148 I.C. 79=39 L W. 179 
=193-1 M. 199 (2)=66 M.L.J 498. High 
Couit has inherent power to transfer suits 
.apart from Ss. 22 and 23, C. P. Code. 1933 
A L.J. 1507. Where appellate Court is 
asked to set aside the piocecdings in an 
appeal on the ground that on the date of 
hearing of the appeal the respondent was 
not living, the procedure is to apply within 
the period of limitation for a leview of the 
ludgment passed in the appeal and not to 
apply under S 151 54 I C 284 High 

Court cannot lonsolidaie suits pending in 
District or otlier Couits .19 B 604=30 I 
C. 560 , 27 L W 366=1928 M.W.N. 271 
(consolidation of appeals') Consent of 
parties not nccessarj 40 1 C. 182 ; 4 P. 
448. Inheicnt power of Court to deal with 
two appeals together 45 A 506=74 I.C 
411 Consohdation is an inherent power in 
an appellate Court and is not barred by 
absence of application therefore in lower 
Court 45 I.C. 463=34 M L J 279 Con- 
solidation of second appeal — Single memo- 
landum of appeal, vakiiatnama and Court- 
fee— High Court had no inherent power to 
order such consolidation (54 M L.J. 595, 
overruled ) S3 M. ^8=1930 M. 376=58 
\r L J 510 (F.B). Consolidation of 
'Ovil Revision petitions— Filing single vaka- 
lat and paying single process-fee to common 
icspondents— Power of High Couit— Con- 
solidated process on payment of fee lu each 
case— Whether can be ordered. 53 M. 262 
=1930 M, 381=58 M L.J. 521 (F.B.). A 
Court has inherent power to consolidate suits 
and this jurisdiction can be exeicised even 
without the consent of the parties, 3 P L 
T 584=67 I C 1000=1922 P 566; 3 P L 
j 440=45 I (' .551 

As to power to admit evidence, see 138 
1 C. 328=33 P L R 152=1932 L 267 The 
presence of a witness during the examination 
of the previous witness may well be termed 
an abuse of the process of the Court and 
therefore under S 151, Court has inherent 
jjower to prevent that abuse by refusing to 
take the evidence of that witness. 1S2 I.C. 
30=1934 A L J 750=3 A W R. 790=1934 A. 
840. See also the following case- 138 I C 
524=1932 A. 656 (Power to revise its own 
order superseding a reference to arbitration). 
The Court has inherent j unsdiction to deal 
with allegations of misconduct of arbitrator, 
even though the award is not made. 1933 P 
566 The holder of a decree for mesne pro- 
fits which has not yet been ascertained, who 
has applied for the ascertainment thereof and 
for attachment under 0 21, R 42, is entitled 
under this section and under S 73, to claim 
rateable distribution in the assets realised by 
prior attaching creditor ISl I. C 609=40 
XW. 291=1934 M 604=67 MLJ .103. 


ground that it has no jurisdiction to try it. 
It can, by virtue of its inherent powers! 
direct the rciurn of the plaint to the plaintiff 
for presentation to the proper Court, al- 
though 0 7, R 10, C. P Code, is not appli- 
cable to It. 12 R. 432=1934 R. 342 High 
Court has inherent power to reinstate legal 
praclif loiters who have been dismissed from 
their profession (38 C. 309, 11 IC 997 1 
P 684, Rel. on ) 148 1 C* 299=11 O.W N. 
368=1934 0 140 (SB). Code has reserved 
to every Court under S. 151 theinheient 
power to make such order.s as should be 
made ct debtlo iH.\l\luie, and every Court 
should have in view the shortemns of litiga- 
tion, preventing duplication of proceedings, 
and saving the parties from harassment and 
expenses .\nd delay, by itself, is not suffi- 
cient to deprive a parly o) his remedies, if 
such delay does not amount to waiver, 
acquiescence or abandonment of his claim o' 
has not created a corresponding right m his 
opponent on extinguishment of his own 61 
C. 711. 

Ends of Justice,— .Section recognizes in- 
herent poweis of a Court to make orders to 
prevent a miscaiiiage of justice 38 A 147 
=36 IC. 585, 86 1 C 882=1925 C 1145 But 
not for purpose of remedying the effects of 
negligence 148 1 C 496=1934 A 250 Court 
IS bound to exercise its inherent powers 
cautiously and with circumspection, and it is 
not at liberty to do so where the order pro- 
posed would contravene any principle of the 
common law oi equity, or would affect a 
matter in respect of which provision has 
been made by statute either expressly or 
according to the true intendment thereof. 14 
R. 173=163 IC 340=1936 R 208 (FB) 
When the law of the land has provided 
ample remedies— statutory and otherwise— 
for the ledress ol a wrong suffered by a 
party owing to the conduct of his opponent 
or the mistakes committed by the Court, a 
party is not entitled to invoke, and the Court 
ought not to exercise, the inherent junsdic- 
tion of the Couit 39 Bom. L R 112= 
1937 B 173. See also 1937 S 101. It is of 
course easy in the quiet atmosphere of the 
Court to say that this and that should be 
done, and another suit should be brought, 
but any one who has any experience of the 
difficulties of litigation in India, paiticularly 
where a widow or a minor is concerned, can 
icalize that where two courses are open, one 
in which the Court can take immediate 
action in a suit that is before it and the othei 
in which the Court can merely say that 
another suit should be filed, the Couit is 
bound in the exercise of its duty and in 
answer to its own conscience todiiectthat 
course should be taken which would_ lessen 
the difficulties and remove obstructions in 
the way of widows and orphans 1937 S. 101 
A suit can be stayed under the inherent 
powers under S. ISl apart from the provi- 
sions of S 10. 10 L.L J. 470=1929 L 12, 123 
I.C SO See also 1 V. 149. 235 ; 144 I C 107 
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=1933 L 50 Cognizanct- of cases which 
cut at the root oE controversy 98 1 C 280= 
1927 M. U3, S. ISl has been enadted to deal 
effectually with abuse of process ofCouit 
The institution of a second suit against the 
same party for the same relief on the same 
cause of action is not an abuse of the process 
of the Court 27 M.L T 403=25 I C 597. 
0 20, R. 3, C P. Code, is not cKhaustive 
and It IS the duty of a Court to invoke its 
inherent powers to correct errois that have 
led to injust.ce through no fault of a party 
and to do real an 1 substantial justic® 152 
I C 211=1934 X. 234 Order of Court 
obtained by misleading il and itspioccss 
abused— Court can order the party to make 
good the loss to the other “iide 1928 if 
610=110 LC 535 A Coun i.i India has 
power to pass a conditional decee as it can 
impose a condition doing f'omplcte justice to 
the part.es 23 MLJ 652=17 IC 987 
Where decree-holder is permitted to bid at 
an auction-sale, subject to certain conditions 
being fulfilled and he fails to fulfil the con- 
dition, the Court has power to refuse to con- 
firm the sale 69 I C 872=1 P 235 See 
oho 143 1 C 454=37 L W 484=1933 M 399 
=64 AI L.J. 586. High Court has full power 
to pass proper o'-der to give relief to parties 
and it can set aside an order of a subordi- 
nate Court although m the revision petition 
the petitioner has not moved against it 64 
LC 496=2 Pat LT 739 Ends of justice- 
Wrong execution of decree— Interference 
48 I C 107=3 PL.J 435 Older based on 
erroneous view that incoriect procedure has 
been followed It cannot be varied for ends 
of justice, 1929 N 251 (F B ) , 48 C L J 394 
=1929 C 162 Objection to execution of 
decree— Objectors alleging mistakenly that 
they were in possession— Objection upheld 
but no order passed for possession to objec- 
tors— Power of Court to restore possession. 
1934 P 683 When a situation arises in a 
case of contest between a life tenant and a 
remainderman, consequent on the death of 
the former before the final decision of the 
Court, the Court has an inherent jurisdiction 
tc make suitable orders for the ends of 
justice ISO LC 425=11 OWN 917=1934 
0.337 

Limitations on the EXEHasE of Couft's 
POWERS.— The section applies only when there 
IS no othei express provision of law 30 1 C 
38=21 CL J 614; 55 C 219=103 1 C 864= 
1927 C 850=47 CLJ.69,1933P 132,691 
C 718; 82 I C 813; 1935 L.60,16CWN 
1029 Where other remedies are open to the 
applicant under the C P Code, the inheient 
powers of Court under this section cannot be 
invoked 1932 L. 28=136 1 C 735,1932 0 
220 , 8 0 W N. 1238 Court cannot call upon 
next friend of minor plaintiff to provide for 
security for costs before hearing 1934 A 
458 (1) There is no inherent jurisdiction in 
High Court to direct Courts subordinate to 
it to proceed in a particular manner S 151 
does not confer any jurisdiction on the Court 
which did not already exist. It merely pre- 


serves the inherent power of the Court 
which It may possess Varieties of inherent 
jurisdiction arc well recognized, and new 
categories cannot be invented 150 1 C 446= 
1934 A L J 1191=1934 A. 585 Rights con- 
ferred by sections of the Code— No provision 
for woikiiig out those rights — Inherent 
powers^ can he invoked to apply the provi- 
sion's of the rules which nr. nearest in point 
with such iitoilificjtiiKis :is may be neccs&ary. 
131 1C Glli=33LV 359=1931 A1 303=61* 
i'l.LJ 628, Couttc, iirot do w rat is prohi- 
bited by the Code 3? /I'fcM i.C. 320= 
1925 P 30; iniilC 518=1927 C -I2 m 8 151 
does not authorise the Court to o\c-rrule 
express provision« of Limiialior Act or 
Bengal Tenancy Act 9 I C 24f), 7L.L J. 13 
=861 C 256, 1 L 303=58 I C 7S9 See ahn 
57 LC 15 . 23 N L R 193. But scr 47 C L T 
87 Court has no power to grant leave to 
^ply for leview' m fo? ma pauperis 1930 R 
280 In exercising the inherent powers the 
decision of the Couit should be based on 
general legal principles subject to any special 
provisions contained m the Code, meetftig 
the necessities of the case in question, 56 I. 
C 255, 98 1 C 70=1927C 158 Judge passing 
order rejecting plamt under 0, 7, R, 11— 
His successor in office cannot set it aside 
under Court's inherent jurisdiction 1929 it 
W N. 140. S 151 cannot be invoked so as to 
treat an appeal filed on behalf ofonepaity 
as the appeal of another, simply because .t 
should have been filed on behalf of the other 
and it was the intention of the pleader filing 
it to appeal on behalf of the other 151 LC 
25=3 A.W.R 737=1934 A 677 
Who c\n movi thf Couft, — Inherent 
powers of a Court cannot be used for the 
benefit of the litigant who has his remedy 
under the Code of Cnil Procedure, much 
less for one who having his remedy has lost 
it by hisowndelav, 26 T C 46=27 ML] 
605 See also 1935 P 68, 1923 L 506, 106 1 C 
575,16 C.WN 1029; 1935 L 60 A stranger 
to the litigation cannot mtenene after the 
suit or proceedings are disposed of and 
claim the protection of S ISl or appeal 
to the inherent powers of the Couit to do 
justice. 42 MLJ 563=68 I C 910 Court 
can ordei restitution to surety 28 P L R. 
525 

Amendment. — Where a purely clerical 
error is brought to the notice of a High 
Court when it is seized of the matter a. 
Court of appeal it can correct the error 45 
A S3 See also 1932 L 267, 1932 0 293. 139 
I C 491=1932 A 587 (Section applies to 
amendment of decrees and not to amend- 
ment of plaint But Court can make correc- 
tions for ends of justice ) Extensive powers 
of amendment mav be exercised under 
Ss. 151 and 153 (Ibid.) See also 140 I C 
113=1933 A 102.8OW.N 1238, 141 I C 
400=1933 L 135 A Court cannot vary 
or set aside under S ISI a consent 
decree made by it when the decree and soleh- 
namah are not at variance 36 I C 239 
See also 150 1.C 969=1934 L 399 The 
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ha: - eie.k powers to amend or varj 
pci fectcd Older and to make necessary 
-- PL any time e-ven after an appeal has 
been preferred a^inst it where the decree 
iio. in accordance with the intentioi of the 
Court as gathered fiom the judgment as a 
whole 26 1.C 946=18 CWN 772. Amend- 
ment of decree after disposal of appeal 
8 Pat L T li|3 Section 151 would enable 
a Couit to alter a decree when it does not 
correctly express what the Court actually 
decided or intended to decide. 73 I C 679 
=1923 L 147 , 1S7 I.C 810=1935 0 W N. 968 
=1935 0 461. The Court has always got 
the power to make an order allowing the 
amendment of an execution petition in the 
interests of justice Its power is not limited 
by 0 21, R 17, the Code being not exhaus- 
tive Ss ISl and 1 53 enable the Court to 
exercise Its inherent powers of amendment 
when the interests of justice require the 
same 39CWN 1144 As to amendment 
o£ plaint and decree see 155 IC 236=1935 
0 W.N 471=1935 0 369 As to power to 
amend sale ceruficate, see 156 I.C 812=41 
L W 571=1935 M W N 378=1935 M 420. 
Wheie the decree has not been signed the 
Coui t has power to make alteration to make 
decree consistent. 17 L W. 254=74 1 C 416 , 
37 I C. 352 It IS not competent to a Court 
to amend the decree of another Court trans 
ferred to it for execution even though the 
error may be obvious. IS L W 301=65 I.C. 
710, 34 I C 787=3 L.W. 499 An application 
to amend a plaint on the ground that the 
correct view has subsequently been laid 
down by the High Court should be allowed. 
26 I.C 383. Where the parties allowed a 
decree to be enforced for six years before 
attempting to amend it, it should not be 
amended specially when there is no clerical 
or arithmetical mistake. 67 I.C 320 A 
Court has inherent power to amend a decree 
for pre-emption and deduct the amount due 
to the pre-emptor from the vendee as a 
charge on the property sold, from the pre- 
emption money. 54 I C 34. Court cannot 
amend a decree which is in conformity with 
judgment 100 1 C 142=1927 L 403. Where, 
in a mortgage suit, the boundaries of ihc 
mortgaged property are not correctly given 
by inadvertence and a sale certificate is 
issued after the sale held after passing of 
the preliminary and final decrees, the pieli- 
minary and final decrees can be amended and 
if the misdescription has not affected the 
sale price, the sale proclamation and the sale 
certificate can also be amended. If, on the 
other hand, the sale price has been affected 
by such misdescription, the sale will be set 
aside and decree-holder will be entitled to 
bring the properties to a fresh sale. 141 C. 
590 (P.C). Ref.] 1934 L 29 Where the 
mortgaged property is incorrectly described 
in the plaint, m the preliminary decree and 
in the final decree, an amendment of the 
description of the property m final decree 
can be allowed in the exercise of the in- 
herent powers of the Court. 19 G W.N. 


1021,Rel.on, 1935 K 522 See also 1935 
OWN 575=162 I C 233. So also where 
the a number of the moitgaged pro- 
perty was wrongly given in plaint 8 Luck 
734=150 I.C, 791=11 OWN 550=1934 0 
352, Where a mistake as to description of 
property is made in the plaint and is repeated 
in the judgment and decree Couit has power 
to amend plaint and decree 153 I.C. 378= 
1935 0. W N 31=1935 0 92 Even m the 
case of a compromise deciee. Court has 
ample powers under .S 151, if not under S 
152, to correct its mistake and amend its 
decree so as to bring it in accordance with 
the agreemnt of parties (36 B 77 and 10 C 
612, R ) 150 I.C. 721=1934 R 108 See aUo 
36 Bpm L R 1217=1935 B. 75 P bi ought 
a suit for possession of land against if 
Criminal proceedings between the paities 
were also pending about the same time and 
possession of a part of the land in suit was 
restored to P by the Criminal Court Coun- 
sel for P consequently made a statement in 
Court that his client had received possession 
of a part of the land in dispute Counsel 
for K stated that an appeal had been pre 
ferred against the awaid of possession. The 
suit proceeded and finally the Judge granted 
a decree to P for possession of the land 
in suit excluding that poition given to him 
by the Criminal Court. Subsequently the 
owner of Criminal Court was upset in 
appeal, and P w’as dispossessed of that land 
P applied under Ss 151 and 152 to have this 
land also included in his decree Held, that 
S 152 was not applicable, but the amend 
ment could be made under S. 151. 1934 L, 
735. During pendency of a suit a compro- 
mise petition was filed by the parties which 
staled that the defendant was to pay a cer- 
tain amount in satisfaction of plaintiffs 
claim within three months, that as security 
for such payment defendant had handed over 
Government Promissory notes lo one L who 
was not a party to Ihe suit and that if 
within three months the agreed amount or 
part thereof was not paid, L was lo sell the 
promissory notes or as many of them as 
necessary and satisfy plaintiff's claim The 
petition then prayed that the suit be recorded 
as compromised Upon this Court passed 
the following ordei "Let the case and suit 
be dismissed in terms of compromise " No 
order was made as to costs nor any decree 
was prepared. The agreed amount was not 
paid L instead of selling promissory notes 
returned them Lo defendant Plaintiff sought 
execution against defendant, but discover- 
ing that no decree was passed applied to 
Court under Ss 151 and 152 for amendment 
ol the order. f/eW, that the order of Couit 
dismissing suit was wrong. The plaintiff 
was entitled to a decree in terms of the com- 
promise petition and failing lo realise amount 
in three months or by sale of promissory 
notes, he was also entitled to realize it by 
executing decree against defendant The lia 
bility of the defendant did not cease merely 
by handing over promissory notes to L who 
was not a party to the suit. Ss 151 and 152 
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applied and the order ot Court should be 
amended (34 1.C. 186, Dist ) 1933 P. 135. 

Aduing Par ties.— Even in ca>es ^\heIe 
the application for addition or substitution 
of parlies does not fall withm the language 
of the rules of the Code, Courts have 
power to pass the necessarj oiders for 
the addition or substitution ot paruc" 
(1932 C. 783: 1929 M. 268 , 44 ArLJ.322 
and 38 ^ 406, kel on) 1933 A.L J 
1512. An appellate Court has power to im- 
plead only such person's as parties to the 
appeal as ^^ere parties in trial Couit 
and weie noi made parties to appeal but 
not thoae who were complete ^tiangersto 
the suit 56 1C 726=31 CLJ 130-67 
I C 10=34 C L J 405 Court cannot use its 
inherent powers to extend the scope of a 
provision which places limitation on it 
Appellate Court has therefore no jurisdic 
tion to implead a person against whom an 
appeal has abated as such a person is not 
one “interested in the result of the appeal'" 
w-ithin 0. 41, R 20 41 LW 111=1935 M 
175 Powers of a Court to implead parties 
under S 151 are circumscribed by 0 41, R 
20 and it is only m exceptional circumstances 
that the inheient powers under S 151 could 
be invoked. 73 1 C 136=1923 L 490. Also 
8 L. 161 (power of High Court to transpose 
parties) 1927 C 37 

Affida\ IT.— Power to direct particulars 
to be put in affidavit or petition 40 C W N 
913. 

Alteration of order passed bv predeces- 
-■OR —It IS not open to a Judge in the exercise 
of his inherent powers to modify or alter an 
ax paric order of his predecessor passed in 
the execution proceedings, wlien the modifi- 
cation or alteration of the order, more than 
three years after the order w-as passed, far 
from furthering the ends of justice would 
work serious injustice to the interest of the 
decree-holder 158 I C 705=1935 0 W N 
1091 

Arbiiraiion— Power to slpersetje Arbi- 
tration —There is an inherent jurisdiction 
in Court to intervene and supersede the 
arbitration if the case fell under S. 151, vi-., 
where such an oider is necessary for the 
ends of justice or to prevent the abuse of 
the process of the Court Where after a 
reference to arbiliation has been made on 
the agreement of the parties, it is found bj 
the Court that two out of the three arbitra 
tors torraing the tnbunal are closely connect- 
ed with one party and that the other party 
were unaware of the relationship, the 
circumstances of the case bring the matter 
within S. 151 and the Court has power to 
supersede the arbitration 4 A.W R. 1468= 
153 I C 505=1935 A L J 72=1935 A. 281 . 
41 LW 261=68 MLJ 537. The Court 
cannot revoke its order of reference to 
arbitration in the exercise of its inherent 
power under S 151, C P. Code Such a 
power does not exist apart from the provi- 
sions contained in Sch II, C P Code 167 
iC. 171=1937 A.L.J 29=1937 a. 141 (FB) 


See also 1932 A 655, 41 L.W. 261=71 M.L. 
T.648. 

Award.— Award under Co-operative 
Societies Act— Mistakes in — Coriection — 
Jurisdiction of Civil Court executing award 
to direct lectification See 40 C.W.N. 89. 

Commission— Order of executing Court 
legarding commission pajabic to auctioned 
—liittrfeier.ee D\ High Court. See 1935 L 
956 

CoMPROiiisi iiErart can be set aside ui 
exercise ot inheient powers of Court on 
the giound that ine party rml "ot consented 
to the terms mentioned in 'i^e dec-'Ct 
OWN 12o7 See also 1933 -’.Ho, 57 C 
1143=1931 C. 51. V. here a compromise 
decree is passed by a fiaud practised upon 
the Court, it is within the inheient power 
of the Court to correct its own proceediugs 
But where a consent has been obtained bj 
the practice of fraud between the pai ties, the 
remedy lies by way of suit and not by way 
of an application. 13 P. 165=148 LC. 947= 
15PatL.T. 103=1934 P 229, compromise 
effected on behalf of pardanashin lady, by 
fraud— Court can set aside— No appeal lies. 
146 I.C 933=1934 P, 41. A compromise 
decree under 0 23, R 3, could be passed 
only after there has been an order that the 
compromise be recorded This is not a purely 
foimal matter, but is a question of substance 
Where, therefoie, a Court passes a decree 
on the basis of a compromise without a 
formal order for recoi ding the compromise 
the decree is irregularlj passed and such a 
decree can be set aside on an application 
under S 151 14 P 3S6=li) Pat L T. .536= 
1935 P 439 

CoMTCMpr OF Court —The effect of the 
section IS to give absolute power to Courts 
to summarily punish coniemots bj fine or 
impnsonment 5U I C 981=23 C W N 389. 
861 C 650=1923 M 92 

CoNsoli»a.tioN OF Suns —.Sec under Ap- 
plicability of section {siipta) 

Conversion of one petition into ano- 
ther —The petition under .S 151 can be trea- 
ted as one for review. 43 M.L J. 290=70 I C 
425 Restoiation application of an applica- 
tion undei 0 9, R 9 dismissed for de- 
fault can be treated as one for review 54 
C 405=103 IC 69=1927 C 534 High 
Court can condone misapplications of spe- 
cial provisions ; it can convert application 
for revision into memo of appeal The 
High Court’s pow-cr cannot be exercised li 
law is not complied with as^ legards limita- 
tion and Court fees 48 I C 779 

CONiCRSION OF SUIT INTO APPLICATION — 
Where legislature provides a proceduie 
of a summaiy nature by an application w ith- 
out expressly barring any suit in that behalf, 
it is always within powers of Couits, when 
instead of application a suit is filed, to treat 
the suit as an application and decide accord 
ingly 165 1 C 715=40 C.W X 856=1936 C 
342 

Defence, striking off— Court can in 
exercise of its inherent powers strike ofi 
the defence in a fit and proper case W here 
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such crdcr . jiisijl'cd b> repeated defaults 
of (lefciid.n. it fU'i lot be interfered with in 
ieVi;iLn ol L V'. 864=61 l\ LJ 477. 

bibJiisML FUR DEFAULr — The Court in a 
prcuicr case can re admit an appeal dismissed 
foi default. 45 B 6^=60 1 C. 919. See 
also 1927 C. 76 Where the next friend of a 
minor appellant is of unsound mind, the 
minor’s absence at the hearing cannot be 
treated as default and his appeal will be 
re-admitted by Court in exercise of inherent 
powers 45 B 648=60 I C. 919. A parti- 
tion suit IS not liable to be dismissed for 
default after the passing of the preliminary 
decree. 47 M.L f. 441, relied on. An order 
by the trial Court dismissing a suit for 
default after the passing of the preliminary 
decree cannot be treated as one made undei 
the provisions of 0 9 and although the appli- 
cation to restore the suit has been made 
underR. 9]tis not in fact governed by the 
provisions of that Chapter at all but must be 
deemed to be an application made under 
S. 151 and, therefore, no appeal lies under 
0 13, R 1 (i.) against the order of the Couit 
dismissing such an application 30 L W 979 
=54 M.L J. 781. When the application Itself 
shows that it is one for the restoration of a 
suit, justice should not be denied, simply 
because there is a technical objection to the 
word "review” which has been employed m 
the application. As the Code cannot be said 
to be exhaustive, it is not necessary in every 
case to have the support of a section of the 
Code to pass an order not expressly or imp- 
liedly forbidden which is required in the 
interests of justice. 1 L. 339=58 IC. 748 
Where on the hearing of an application 
under 0. 9, R 13, the Court finds that no 
sufficient cause for non-appearance has been 
made out, it should dismiss the application. 
The Court has no power in such a case to 
restore the suit on other grounds under its 
inherent powers. 62CLJ. 268=39 CW.N 
894 Restoration of execution application 
dismissed for default 99 I.C 954=1927 M. 
355=52 M.L.J. 123; 50 M. 67=26 L.W. 878. 
See also 1935 R D 318 , 26 A L J 382=117 
I.C 372; 119 1 C 494, 13 L 761=142 1 C 686 
=34 P.L.R. 70=1933 L. 99 . 4 A W R. 1025. 

CoURi-FEE, REFUND OF.— In cases which 
are not governed by Ss. 13, 14 and IS, Court- 
Fees Act, the High Court has inherent powers 
to direct a refund under S 151, of excess 
Court-fee, where Court-fee has been paid in 
excess of the amount pajable, and obvious 
injustice has been done 163 I.C 222=39 C. 
W.N. 1074=1936 C 347. also (1937) I 
MLJ. 21 Wheie the Court has inherent 
power to order the refund of excess Court- 
Iee.s, a direct order for a refund ought to be 
passed. If the Court does not possess juris- 
diction to pass an order for refund, it is not 
Its duty or function to issue eleemosynary 
recommendations for the purpose of enabling 
a litigant to present a memoiial ad intser^ 
cordian to the Revenue Authorities, [55 M. 
641and57M. 542 ( 544), Disajipr.] 14 R. 
173=163 I.C 340=1936 R. 208 (FB), Where 


a Court-fee has been paid by a litigant of a 
larger amount than that exigible under the 
Ckmrt'Fees Act. the Court has inherent juris- 
diction to ordei that the excess Court-fee be 
refunded ex debtio jushtiae But where a 
speafic Court-fee exigible undei the Court 
Fees Act has duly been paid, and in the Act 
express provisions are inserted setting forth 
the circumstances in which a Court fee can 
be refunded, the Court has no jurisdiction m 
the exercise of its inherent powers or other- 
wise than as therein prescribed to order that 
the Court fee chargeable and paid shall be 
refunded to a litigant. Where, theieforc. an 
order of lemand passed by the Court doe*; 
not come wnthin S 13 of the Court- Fees Act 
but is one pui ported to have been passed 
under its inherent powers, the Court has no 
jurisdiction either under the Couit-Fees Act 
or in the exercise of its inherent powers to 
refund the Court-fee paid by the appellant 
14 R 173=163 I C 340=1936 K. 208 (F B ) 
also 154 I C 460=1935 Pesh 8. Plaint 
rejected for deficiency in Court-fee— Plaintiff 
making good the deficiencj' and asking for 
restoration of suit— Power of Court to treat 
Court-fee already paid as part of Court-fee 
See 1935 A L J 1127=1935 A W.R 1129= 
1935 A 98S Refund of unspent protes'- 
fee or custody fee deposited in respect of 
attachments moveables 1937 C 86 The 
High Court can under its inherent powers 
assist an ^pellant who has erroneously paid 
excess Court-fee on his memoranduiT' 
of appeal. What it does judicially in such a 
case IS to decide w hat is the proper Court-fee 
and then issue a certificate to the party that 
excess Court-fee has been levied It still 
lies with the Revenue Authorities to decide 
w'hether or not they will refund the excess 
in the circumstances (Case-law reviewed ) 
1932 M. 438=139 IC 131=62 MLJ. 541. 
See also 7 R 88=117 IC 585. A Court 
remanding a case under S. 151 is equallj 
competent to ordei a lefund oi Court-fee 
paid on memorandum of appeal. 130 I C 
559=1932 L 219, 141 1 C 400=1933 L 135= 
34 P L R 270; 151 I C. 721=40 L W 372= 
1934 M. 643. Court has the power under S. 
151 to grant a certificate for refund of Court 
fee, in cases not covered by Ss 13, 14 and 15 
of the Couit-Fees Act. The discretion of 
the Court is not haired by the fact that 
excess fee was paid bj the mistake of pailj 
and not in consequence of any direction by 
Court. (55 M 641. Foil ) 38 L W 983. 142 
I.C 633=34 P L R 1=1933 L. 351 See also 
152 1 C 215=38 C W N 185=1934 C 615 ,149 
I C 1191=39 L W 762=1934 M 409=67 M. 
L.J 99. Court has no power, after appeal 
has been disposed of, to recover deficient 
Court-fee on memorandum of objections 
[140 1 C 191; 46 C 520; 821 C S88,S1IC 
756 (I- B.), Foil ] 142 1 C 25=1933 M. 321= 
1933 M.W.N 330=37 L W. 300 Provision 
of S. 151 cannot be invoked in older 
to grant refund of Court-fees, where it is 
not allowed by the Court-Fees Act. The 
Court-Fees Act is a self-contained enactment 
and exhaustive on the subject There are 
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certain pnnisionb in that Act whereby a 
■efund of Court-fee is mandator} and there 
are others in which a refund is permissive 
To allow refunds under any other circum- 
stances would be in effect adding lu the 
Court-Fees Act, and therefore no refund 
can be granted when a remand is made under 
S. ISl. 1935 Pesh.8 If application for re- 
fund of Court-fee is made after long unex- 
plained dela}, It Is open to Court to refuse 
certificate to apply for refund to Government. 
llPatLT 476 

Dcf VI , v.hich does not amount to waiver, 
...quiescence oi abandonment of claim or has 
'ot created rights in the opposite pai t} is no 
ground to deny lelief under this section bl 
C 711 

Eviuexce.~S 151 is not to be lightly 
invoked or intended to perni'l a Revenue 
Court to decide a case against the weight of 
evidence, even if it appeals equitable 1936 
P.D 457 

E\ I’VIlTl OLCl'LLs VNI) ORDERS —High 
Court can under the section or under its 
.nherent jurisdiction set aside an ev pafte 
decree which is shown conclusively to be 
irregular by the record 38 1 C. 673=15 \.L. 
J 24. S'.’e aifo 16 1 C 677=34 A. 518; 133 
I C. 65=1931 S. 97 (FB) Contra 101 I.C 
617=1927 L 312 paitc decree against 
■unatic— Objection by sons of judgment- 
debtor in execution— Com t has power under 
S. 151 to reconstitute the suit and award 
relief 34 C W N 989 Court which has on 
an ex paiie application granted an extension 
of time to file an appeal can revoke or alter 
Its ordei before the appeal is admitted 45 
I.C 725 Where cjrpai/e application IS made 
b} a party for granting extension of ttme 
for filing an appeal it is the duty of the part}* 
to show to Court the points of law or fact in 
Ills favour as well as against him 45 I C. 725 
There is no inherent power in Courfto set 
aside an er parte decree by summaiy proced- 
ure and the power of the Com t in that con- 
nection IS limited to the circumstances 
mentioned in 0 9 R 13 43 M 94=37 H L J 
599 , 27 1 C 812 : 98 1 C 658=1927 N 95 . 1930 
C 387 , 34 C W N. 222 , 1930 N. 48 Inherent 
power should be exercised not capriciously 
or arbitranly but ex dehto justihae on sound 
general principles and so as not to conflict 

tth the intentions of legislature 43 M. 94= 
37 M L J. 599 , 100 I C 518=1927 C 420 ; 32 
CW.N 10. Where a definite period of hmita 
tion has been prescribed by .Art 164 of the 
Limitation Act for an application to set 
aside an ex parte decree, Court would not be 
entitled by purporting to act under S 151 in 
effect to extend tliat period, 65 I C. 341=1 
P 377. A Court can set aside an ev parte 
decree passed by an oversight. 60 1 C 368= 
3 Pat L T 251. See also 62 1 C 113=2 Pat. 
L J. 270 Court can restore to file a suit in 
which an ex parte decree w'as obtained 
against a minor without a guardian, which 
decree was subsequentlv declared void. 106 
I C S7S. 

Execuiioxof DECREt.— The provisions of 
1-72 


S. 151 should not be applied to execution 
proceedings. 1936 Pesh 115. When execution 
IS delayed Com t can award mesne profits. 63 
I.C. 43 Power to grant time to judgment- 
debtor for pajment of decree amount. 84 I.C. 
134=48 AI 494 ; 31 C.W N. 653. A Court has 
authoritj tp !.et aside its order confirming a 
sale in favour of a peison other than the 
bidder and there can be iioniicptionof limita- 
tion 30 I C 230 Wke.L an Act does not 
provide aiiv clear piocedme for execution of 
an order pa<-s5d u-ider U 11 d .nliL.ciit j.uwtis 
of the Couil to ext-cutc il- u.>n u^Je. ajiould 
beinvoked 114 I.C 890 -- 1939 \ 311 vr. 
39C\\.N il44=39PLR 313=1937 L 39. 
161 I.C. 93-'=I93C P. ]76 tPcv.cr to recall 
order in execution inadt, c.c parte willioul 
notice ) 

ExECunoN, ST.vv OF— High Court has 
inherent power to stay execution in view of 
an intended appeal to the Privj Council 40 
C 955=18 I.C 207. See aho 7 LI. J 457 
89 1 C 588. Insolvency Court has no power 
under S 151 to stay execution proceedings 
m another Court. 32 I C. 897=3 L W 250. 
High Court has an inherent jurisdiction to 
stay any suit which is an abuse of the process 
of the Court 27 1 C 455=27 M.L J 645 See 
o/jo 75 1 C 419=1923 L 514, 40 C 955=18 
I C 207, High Court has inherent jurisdic- 
tion as a Court of Appeal where appeal is 
made to it, to staj proceedings in lower 
Court as ancillary to its powers of reversing 
the order of the inferior Couit. 1919 P 145 
=52 1 C. 185 Court has inherent pow’ct to 
stay confirmation of sale 1930 L, 793 (2) 

Extension of time —Extension of time 
cannot begianted for payment of money 
under a decree in a suit to set aside a mort- 
gage, the plamtift should not be allowed to 
calculate his month from the date he got the 
copies of the decrees 42 A 639=57 I C 16 
Seeaho 1931 A L.J 1049=1931 A 727 (F.B ). 
(Extension of time for tendering security in 
an application under S 17, Provincial Small 
Cause Courts Act— Power of Court to 
€xteii€ time in exercise of its inherent 
powers) In a partition suit the Court has 
inherent power to fix time foi filing objection 
to the report of the Commissioner and to 
reject objections filed afterwards. 50 1. 
152=17 A.L J 498 Section 151 does not give 
Com tany new powers and it cannot extend 
the time fixed by Art 163 of the Limitation 
Act for setting aside dismissal for default. 
55 I.C 55 Courts cannot extend the time 
for making deposits prescribed bv the Code 
under their inherent pow ers 33 I.C 996=3 

L W 27l See also 1933 A 157 In a suit 
for specific performance of a contract of 
sale, neither the original nor the appellate 
Court has jurisdiction to extend the time 
fixed by a decree for performance of con- 
tract 19 hi L,T. 137=32 1 C 401=3 L W 29. 
BuUef 32 IC 509=9 BurL.T 83. Time 
fixed by a decree cannot be extended under 
S. 151. That section is not meant to 
empower the executing Court to alter the 
decree, or in anj way affect its finality. 49 
TC 840 Court has pover under S 151 to- 
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exifiiri ! 'iiij cn .*n application made after the 
I'l'it'a fo'* payment of money, if it»s 
necessa' y for ’.lie ends of justice, in a suit 
tor specific performance of a contract to sell 
32 1 C 509 So also in cases where as a con- 
dition for staying delivery of possession in 
execution, judgment debtor was ordered to 
pay some money on a certain date every year 
144 I C 903=1933 M 563=38 L W. 201=65 
MLJ. 138. But not where the default is 
wilful and deliberate 1933 M 879. 

Expunging from recoru.— Where judg- 
ment of a Subordinate Court has not been 
brought before High Court on appeal or 
revision High Court has no power to ex- 
punge adverse remarks on the character and 
credibility of a witness from the judgment 
^6 1 C 1005=44 A 401 High Court has 
power to expunge ii relevant and scandalous 
matters in the jiidgmeiiti of Subordinate 
Courts on an application bv a person not a 
party to the proceeding. The power must 
be exercised in extremely exceptional cases 
and with caution 47 1 C 981=35 M L J 368 
Seeaho 33 1 C 608=3 LW 283 Where 
remarks made by a Judge in a judgment cast 
a slur on a Gover.iment department but was 
not required for the disposal of the mam 
case and there was no justification foi mak- 
ng such remaiks, held, that those remarks 
should be ordered to be expunged from the 
judgment 146 1.C 215=34 P L R. 919=1933 
L 711 

Frauii— Comt has inheient power to 
investigate questions of fraud for prevent- 
ing injustice. 48 1.C. 135=20 BomLR 929 
Not only has Court the power but it is its 
duty to set aside a consent decree obtained 
by fraud practised upon the Court when 
apprized of it. It is an inherent power of 
every Court to correct its own proceedings 
when it has been misled 27 I C. 628=19 C 
W.N. 419 See also 1923 P 197=2 P 731 , 6 
P. 108 : 1 Luck 341 But 23 N.L R 79= 
100 I C 220=1927 N 212 ; 33 C W N 883= 
1929 C 470, 1929 N 111, ^ Comt can vSeate 
an order obtained by manifest fi aud on it, in 
the exercise of its inherent power 25 1 C 
213=27 MLJ 172, 

Misrepresent ^iiois —Order obtained by 
misrepresentation of facts can be vacated by 
the Court in exercise of its inherent powers. 
131 1.C 717=19315 111 

Mistake— under ’‘Amendment," 
supra Court has inherent power to correct 
its own order passed on a mistaken basis 56 
IC4=31CLJ.48 See aZro 19 I C 916=19 
CLJ 251, 39C 265=12 rc 151, 47 A. 546 
=87 I C 225 ; 38 M, 387=25 M L.J. 198 ; 7 R 
88=1929 R, 158 Where rights of third 
parties have not intervened, it is not only in 
the power, but it is the duty of the Court to 
relieve a party of the injury done to him by 
it, by reason of its mistakes and defaults or 
mistakes or defaults of its officers inadver- 
tently committed. 63 C. 1079=40 C.W.N 680 
=1936 C. 343. Clerical error in plaint giving 
rise to error in decree and judgment. 1934 
L. 561 U) ; 144 1.C 901=35 Bom L R 365= 


1933 6 200 Judgment pronounced without 
hearing parties 151 1 C. 899=40 L.W 34= 

1934 M 506 Order pa.ssed under misappre- 
hension of facts 148 1.C 614=1934 A LJ. 
862=1934 A. 287 Error apparent on the 
face of record 1933 M W N. 1309 Court 
possesses inherent power to coirect a 
mistake that would render infructuous an 
agreement between the parties whmh had 
been approved by Court and made the basis 
of the decn e Where in a suit foi partmon 
a compromise was arrived at on the basis of 
a map which allowed the plaintiff a passage 
of 11 inches to his house and none was aware 
at that time of the mistake and subsequently 
on an application made to the Court, held, 
that the Court had the power to correct the 
mistake and was justified in allowing the 
plaintiff a passage of two feet. 1933 A 608= 
1933 ALJ 509 For the revocation of an 
erroneous order no sufficient cause other 
than the inegulanly of the order itself need 
be considered, .md the Court has inherent 
power to rectify its own eriors madveilentlv 
committed 145 I C 607=1933 A L J 1318= 
1933 A 517 See also 40 C.W.N. 1229 
(Power of Insolvency Court to rectify omis- 
sion) . W^here property is wrongly Uescr'bed 
m a plaint in a mortgage suit and the mistake 
IS repeated m the preliminary and final 
decrees, without bi ing noticed either by the 
parties or by the Court, the Court has ample 
powers to amend the plaint, the decrees and 
the judgment and correct the mistakes 153 
1.C 378=1935 OWN 31=1935 0. 92 But 
see alto 151 1.C 959=1934 P. 493 , 8 Luck, 
734=1934 0 352; 147 1 C 633=1934 A 100, 
But all persons not parties to the action but 
who have acquired interests on the existing 
reco’-d acting m good faith and being pui- 
chaser for valuable consideration without 
notice of the existence of matters made clear 
by the amendment, arc not prejudiced ihere- 
by without hearing by the Court determining 
that they have no equities as entitled them 
to be exonerated from the effect of the 
amendment. 39 C- 265=12 IC 151, 47 A 
304=84 1 C 746 Where order oi a Court 
fails to give effect to its intention it is the 
duty of the party to have it coriectcd Court 
has power to do so. 40 M 259=32 M L.J 
477 (FB.). In order to set aside the 
decree passed in pursuance of com- 
promise by a lady whose signature was 
obtained by mistake or fraud of an agent, 
the remedy IS by way of review petition 43 
MLJ 290=70 I C 42 Court has inherent 
power to rectify mistakes in judicial orders 
arising from the ignorance of the Court or 
of it<» subordinate officers 69 I C 112; 39 1 
C 763=2 Pat L J 801 Tee also 1935 A.L.J 
1076=157 I C 277=1935 A 914 , (Plaint 
naming X as defendant instead of T— Appli- 
cation for amendment, if and when can be 
allowed— Procedure) 

Guardian ad litem ~To^ appoint a guar- 
dian ad litem, without issuing notice to the 
natural guardian is illegal and the Court has 
inherent power under S. 151 to correct the 
errors or mistakes committed by itself 31 
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M L T 215=70 I C 867 Guardian giving 
up relief against one defendant— Court can 
re-open on application by minor 22 L W. 
o29 

Guahdun and Ward— Distiict Judge has 
ample powers under S. ISl to lecall the 
records of an order made under the Guar- 
dian and Wards Act on being apprised that 
the order was made on a misrepresentation 
of facts 26IC 27S=I9CWN 

ImI'LCADIXG Oh PfRSON AO VINST WHOM 

\PPESL HAS \r MED —The Court cannot use 
Its inherent powers to extend the scope of a 
proMsion which places limitation on it An 
appellate Court has therefore no jurisdiction 
to implead a person against whom an appeal 
has abated as such a person is not one 
“interested m the result of the appeal” 
within 0 41. R. 20 156 1 C 110=41 L W. Ill 
=I9JSM 175 

iNTUNaiON — Code is not exhaustive 
Court possesses inherent powers to act ca 
debito juSTitiae. A person asking Court to 
exercise its discretionary jurisdiction must 
make out a strong case and must show that 
there is no other remedy open to him by 
which he can protect himself from the ron- 
sequences of theinjurv complained of 55 
I.C 403=2 LL.J 283,140 IC 843=34 P. 
LR 51=1933 L. 33 See also 140 IC 843. 
1925 L 242, 1925 L 618, 9L L J 536, 164 
I C. 16=1936 L. 567 ^ Court will issue a 
temporarj injunction if plaintiff shows that 
injunction is an appropriate relief and unless 
defendant IS lorthwith restrained irreparable 
injury will follow 55 IC 403=2 LLJ 
283 , 24 L W 854=1927 M 210 High Court 
has inherent power to order an injunction 
against a person living within the jurisdic- 
tion of another High Court when the circum- 
stances so require 57 C. 1280=130 I C 252= 
1931 C 279 P sued for a declaration that D 
was not entitled to possession of property 
According to P's own showing, he had no 
present right to possession of this property 
and he would at the most be declared to be 
■entitled to a certain charge on it after the 
death of a widow. D had, on the other 
hand, purchased the property in execution of 
a decree Held, that, under such circumstan- 
ces, temporary injunction restraining D from 
obtaining possession of property from pur- 
chaser cannot be granted by resorting to 
S. 151 ISO I C. 15=36 P L R 142=1934 L. 
79 (2) . P deliberately chose the Civil Court 
as the forum for the determination of her 
claim against D. Having done so and having 
in the process of negotiations for settlement 
with D obtained from D a sum of money, he 
gave the go-by to the Civil Court and 
attempted to recover money alleged to be 
due to him under the agreement which was 
the subject-matter of litigation, by summary 
procedure under the District Local Boards 
Act. Thereupon D applied for an interim 
injunction Held, that though the application 
did not fall under 0. 39, Rr. 1 and 2, the 
equities were entirely in favour of D and as 
such the Court should exercise its inherent 


power and issue interim injunction to pre- 
vent abuse of the process of Court. 1934 S 
179. 

iNsoLVENCv — Insolvencj Court has the 
same juiisdiclion that the ordinary Courts of 
law po'ises® under the Code to correct any 
mistake either oi a clerk or the parties 
thcinsehe' jpon a que^iion of fact when a 
mistake IS prove J. 51 I C 55 Deciee-holder 
obtaining grrrishce u^dei against OfHcial 
Assignee— Latiei payini into Coint dividend 
payable to crcdit'-r in liisolven:}— lecree 
holdei withdrawing pinouri I’or. C'''Lir!— 
Proof of claim of cicdilor subsup'r. 
expunged— .Application hj OtLcial A.-sigret 
foi refund— Powers of executing Cnv it 1’ 
R.722 

Issues- Court has inherent power 
frame issues going to the loot of the mat^ei 
m controversy between the parties at any 
stage of the case 36 M. 607=23 'MLJ. 
321 

Jurisdiction \md Procedure— Court is 
not justified in applying its powers of inhe- 
rent jurisdiction to introduce a new form of 
procedure for which no provision is made by 
law 1922 C. 1 (1) Suit dismissed under 

0 17, R. 3— Appeal prefened— During 
pendency of appeal application for restora- 
tion allowed— Appeal dismissed for want of 
subsisting deciec— On revision preferred by 
defendant order restoring suit v'as reversed 
—Application made to revive appeal -- 
Appeal could be revived 122 1 C 402=1930 
A. 100 Even if an order has been passed it 
can be re called if it transpires that it has 
been made without jurisdiction 20 CLJ. 
213=26 1 C 275 Apart from the power to 
correct clerical or arithmetical errors or to 
review a judgment, a Court ha^ no inherent 
power to alter an order passed in Court 74 

1 C 110=1924 P 136 The Court can under 
its inherent powers postpone passing a decree 
m pursuance of a compromise, 9 P 314 
Jurisdiction— Recalling an order passed by 
the predecessor is beyond jurisdiction and 
invalid. 69 1 C 742=1922 P. 204, 1929 M.W 
N 140 

Limitation —Inherent powers of Court 
cannot be invoked to override or evade the 
Law of Limitation. 1932 0 220=138 IC 
149=9 OWN 430 , 62 C 61=156 I.C 126= 
1935 C 336 , 13R 595=1935 R. 466; 15 P 299 
=160 IC 976=16 PatLT. 813=1936 P 48. 
See also 142 1 C 185 , 9 1 C 246 . 1 L 363=58 
I C 789 ; 57 1 C IS , 47 CL J 87 , 37 L W 48, 
142 1 C 185; 1935 L 60. 

Maintenance —Court lias got inherent 
power to make an interim order of mainte- 
nance during the pendency of partition suit 
40 L W 853=153 I C. 329=1935 M. lOS 

Partition.— W hen the decree of the lower 
Court directs partition in an impossible 
manner, Court has power to set it right in 
exercise of it.s inherent power 27 N L R 347. 
Court has got power to order payment of 
interim maintenance pending partition suit 
40 LW. 853 

Reconstruction of Records —Where 
owing to accident or other cause the records 
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of s Cji.L I 01 Iiavi been destroyed or 

lo't Court r.n inhei flit power to recon- 
sUfci us ijrords. Appellate Court has the 
sinjc i'owor to reconstruct the records of 
Court from which an appeal lies to it 46 M 
679=44 M L J 673 (F B ) Where a judg- 
ment has been lost the proper course lor the 
Judge js to wiite it from memory and from 
materials before him and place it on record 
38 M 488=25 M L J. 445 If any credible 
witness who read the judgment or the part of 
the judgment which contained the decision 
can depose to what he heard a decree can be 
drawn up- There is nothing m the Code to 
prevent that. 1923 R 113 Judge could not 
take evidence regarding the question as to the 
matter on which a Court of law based its 
judgment m ordei to considei whelhei there 
was any arithmetical oi clerical error in the 
judgment and he must rely solely on what 
it contained in the ludgniem itself 100 1 C. 
309=1927 C 203 

Rffukd ok Money.— Com t has mheient 
power to re-call money paid out of Court in 
a land acquisition case 21 I C 111=17 C 
W.N. 1057. Seeaho43C 269=20 CWN 
188. One of the first and highest duties oi 
all Couits IS to take care that the act of the 
Court does no injuiy to any of thesuilor.sand 
when the expression “the act of the Court” 
IS used, it does not mean merely the act of 
the primary Court, or of any intermediate 
Court of appeal, but the act of the Court as 
a whole from the lowest Court which enter- 
tains jurisdiction over the matter up to the 
highest Court which finally disposes of the 
case (1922 P C. 269. Rel. on ) 1935 Sind 
214. See also 1631 C 121=38 P L.R 717=1936 
L 212;68M.LJ 265 Where a decree is 
attached in execution of a decree and portion 
of pioceeds is paid to one of decree-holders 
of decree attached befoie satisfaction of the 
decree of the attaching decree-holder, the 
Court can order refund under S 151 150 1 C 
174=36 PLR. 147=1934 L 142 Where a 
Court-sale of pioperlies m a mortgage suit is 
set aside on the ground that there was no valid 
final decree the Court has no power to direct 
a refund of the poundage paid The most 
that could be done in such a case would be to 
give a certificate to the party that the case is 
a fit one for a refund and leave it to the 
revenue authorities to comply with it. That 
IS no more than a recommendation 149 1 C 
1191=39 L W. 762=1934 M 409=67 M LJ 
99. Court has mheient jurisdiction to order 
refund of purchase-money allowed to be with- 
drawn by the auction-purchaser (39 TC 
763; 1922 P C 269, Rel on) 1933 L 850 
During the pendency ot appeal by petitioners 
an application was made for an injunction 
restraining the respondent from executing 
the decree in 0. S 6 of 1911 and drawing the 
money in deposit and an order was made that 
he might draw it on furnishing security to 
the satisfaction of the Raranad Sub-(jourt. 
The security was furnished and the respon- 
dent having bound himself by the execution 
of the bond to obey any orders that may be 


passed for its refund withdrew the money 
After the termination of the appeal, the peti- 
tioners applied to the Subordinate Judge of 
Ramnad foi restitution. Held, that S. 144, 
was inapplicable but as money had been im- 
propeily drawn out under the decree it vias 
competent for the Court to rectify the mis- 
take and order restitution in the exercise of 
Its inherent jurisdiction 57 M. 849=30 L W 
574=150 1 C. 934=1934 M 320=67 M h J 49 
The new Code contains no provision for the 
refund of amount deposited as security, 
Courts can deal with them under S 151.22 M. 
LJ 190=12I.C 692 Section 151 empowers 
the Courts to order lefiind of Court-fees 
which was paid by mistake 3 P.L J 452=46 
IC 271. 1930 A. 471 (1)=122 IC. 188, but 
not Court-fees paid on an appeal dismissed 
as not maintainable 6 P 599=105 1 C 740 
Res judicata —Inherent powers of a Court 
ought not to be exercised against the express 
provisions of a statute An application which 
is barred both by the law of limitation and 
by the piintiple of res judUata cannot legally 
be entei tamed or granted by a Court m the 
exercise of its inherent powers 1935 L 60 
REsTiruTioN —As to the power of Court to 
order restitution, see S 144, lupra. See also 
69M.LJ 84 , 43 L.W 773=1936 M. 636, 
1937 M 95, 39 P.LR. 210=1937 L. 
29. 58 C. 1070=134 1 C 906=35 C.W N. 483 ; 
35 C W N 105=53 C L.J 49=134 1 C 1185= 
1931 C 779 (2) . 1933 A L J 60 , 34 C W N 
746=130 I.C 236=1931 C 42. Execution 
Court has inheient powers to make restitu- 
tion orders in ca'ies that may not fall under 
S 144, It has powers to direct refund of 
monev paid out of (Jourt 35 CLJ 53=64 
I C 864, 21 CL J 624=301 C 49 . 24 I.C 
384 Under S 151, Court can apply the 
principle of S 144 to cases to which it would 
not oidinanly apply and can order such 
restitution as may be iiecessaiy 63 I.C 43. 

also 14 I C 456=15 CLJ 187 . 42 M L.J 
308=67 1 C 369, 42 ^r.L.J 473=67 I.C. 546, 
149 1 C 365=14 Pat LT 753=1934 P ISO, 
150 I.C 924=1934 L 322,36 PL.R. 119= 
1934 L 1023 , 60 C L J 44 Where the High 
Court passed an order as to mesne profits 
ending disposal of appeal, the order could 
e given effect to by the executing Court. 
103 I C 328=1927 L. 346 But S. 151 cannot 
enlaige the scope of S 144 and cannot con- 
veit an application for relief which has 
nothing to do with restitution into an appli- 
cation for restitution 34 I.C 774=4 L.W 
400. Ap^pellate Court can direct lefund 
where a Subordinate Court mistakenly oiders 
payment to a decree-holder when that order 
IS set aside 21 CLJ 624=30 I.C 49. 
Application by the judgment-debtors for 
compensation during the period they were 
kept out of possession of their propertj 
under an execution sale which they _ subse- 
quently got set aside does not fall within S. 
144 but would be covered by S. 151. 2 PatL 
J 206=39 1 C 6S3 , 1930 P. 280. A defeated 
claimant under 0 21, R 58, whose properties 
have been sold in execution of the decree, 
consequent on his failure to comply with 
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Notts. stances -wliere the Code does notpiovide 

Court’s order to pay one year’s mteicst as a adequate piocedure. 64 1 C. 599 See also 
condition for stay of execution, is neverthe- 1936 N 140; 1935 P pp. 49 and 68; 
less entitled to apply for restitution undu 139 I C 126=33 P.L.R 487=1932 L. 443; 
this section trom the auction-purchaser. 35CLJ 345=70 1 C. 547 Appellate Court 
when he ultimately succeeded in appeal from ha-, j-ower to make an order of remand under 
the dismissal of his suit to establish hi-) title S. 151 wlicn 0 41, R. 23 does not apply 73 
by the trial Court ]933P5u4(2). Wheic I C 915 Sct! e/S'o lii4 1, C 1085=1930 P 491 ; 
decree is nullity, as when suit was instituted 138 f C 202=5.3 P li 285=1952 L 33] ,1932 
against a dead man, and execution was levied L 219=1 3o I C 559=33 1’ L k 5-J , 1933 p 
thereon, Court has iruierent power to rectify 706,4_^fC 929=4] l.r. 59.8 ItlOI.C 13‘'=1927 

Its mistake and to allow lestitution of money M 3.55=52 M L.J <‘0,v I (.■*, 2C‘fj s lo* 'iMod 

pa.d m cxec-itioii. 146 1 C 564=38 L W 874 law 52 I.C 985=29 C L J 419=51 ? C ‘5'i, 
=1933 A1 S8S (1) It IS not only permissible 39 1 C 051, 1930 L 441 Lutfnc p,,wci ir 
but impel ative for the Court to oi Jei resti one that must be caiUion-'K exeiciscd and 

tution in necessary cases. 53 A 221=144 I C. there is no appeal fiom ar order ol remand 

492=1933 AT J. 60=1933 A 218 An ordei insuchacase^ 3PatLT 253=43 I C , 
tor restitution of mesne profits passed on So I C. S34 ; 37 M L.J 535=53 I C 417,701 
an erroneous view of High Court passed on C 665 Where the order of remand is held 
an application for stay IS open to appeal l4o invabd the subsequent judgment after 
iC 301=34 PL R 938=1933 L 485 Petition- remand will also be invalid 58 I.C 538. 
ers paid money to avoid attachment oi their Whether an anomalous order of remand falls 
mo''ables in execution of a decree. On their under the section 45 C L J 537 Remand 
objections, the execution proceedings were order by subordinate Court-Ultimate decree 
set aside and they applied for refund of —Appeal from— High Court whether can go 
money paid under S 151 The Court lefused into validity of legal view taken m remand 
the application, but lower appellate Court oider 27 A L J. 448=1929 A. 421 , no appeal 
allowed it In second appeal it was contended bes against an order of remand under S ISl. 
that lower Court had no jurisdiction to enter- 1929 L 245; 1929 M 205, 164 T.C 1085=1936 
tarn the appeal as the order of lower Court P.491 But 117 1 C678 The effect of an 
was passed under S 151 HeW, that even order of remand for a new trial i<s enlirelv to 

assuming that no appeal lay. High Court was nullity the first decision and to le-open’ihc 
competent to revise the order oftheexe- whole case This iiile however docs not 
cution Court and that it was equitable that apply where the remand is for the determina- 
the benefit received by the decree-holder tion of a particular point 14Pat.LT 138= 
under the execution proceedings should be 1933 P 220. 

restored to the petitioners when those pro- Rcstoratiox of bun —Section 151, cannot 
ceedmgs were set aside 149 I.C 1105=1934 be invoked for the purpose of restoring to 
L 108. the file a suit winch has been di^mis^ed 

Remaxd —R emand iiijo 0 41, Rr 23, 48 CLJ 59o=l929C liS But w 138 IC 

25) 19 A L.J 553=03 1 C 501 , 1925 P 760 , 248=34 Bom L.R 714=1932 B 271 , 13 L 76l 

87 1 C 575=1925 C 1157 , 1930 L 224 In- 1936 L 7S9 , 165 I.C 268=193o Pesh 19l’ 
herent power of appellate Court to remand. Application to restore suit time barred— No 
when exercisable— Comparison of old and inherent pov\er to restore suit 37 LW 48 
new Code— Power wider under the new Code Where owing to the death of a sole plaintiff 
than undei tne old Code See U LLJ. before the heanng of the suit there was nc 
507=122 1 C. 473=1930 L 224 See also 134 appearance for him on that date, it is not 
I C 495=1931 L 299,37 Bom L R 241=1936 competent to the Court to dismiss the smt 
B 222 , 154 1 C, 859=1935 P. 49 , 37 Bom L R fo*r default of appearance under 0. 9, Rr S 
203=1935 B 216; 156 I C 958=41 LW 758= and 9. If, however, the Court dismisses the 
1938 M 715; 156 IC 253=1935 L 555; 37 suit inadvertently as for default, it has inhe- 
BomLR 241; 1935 P 68, 60MLJ,475= rent power to set aside the dismissal The 
193LM. 791 , 133 1 C. 127=1931 L 30’, 1933 legal representative of the deceased plaintiff 
L. 157=143 I.C 685, 1935 P 49,193SP. 6S. could apply to be made a party within six 
Case where ollierwise irreparable injury months of the death under Art 176 of the 
would result to a party 122 I.C 485=1930 Limitation Act 35 A. 31=25 M L J 148 (P. 
L 441. Where both the primary and the first C) Where a suit is dismissed for default 
appellate Court gave a decision in a case uf plaintiff in ignorance of the plaintiff’s 
without understandme, it is not a proper death and subsequently an application is filed 
decision and the High Couit should in second by his legal representative to bring him on 
appeal remit the case for re-trial. 19 A L.J. record, the Court can set aside order of dis- 
553=63 1 C SJl ; 103 1 C 854=1927 L 480 missal and restore suit to file under S. ISl 
An order refusing an adjournment is appeal and substitute the legal representative's name 
able and the appellate Court has power to set for the deceased plaintiff 31 N.L.R ^4= 
aside the decree and ordei a re Inal if the 158 1 C 602=1935 N. 189. See also 14 J C. 
adjournment had been wrongly refused. 63 1 28 : 87TC 438 (Restoration without notice 

C 478=23 Bom.L R. 769 Appellate Court to the other party) ; 3 R 488 ; 89 1 C 350=47 
has the power to order a re-tnal and this A. 81^; 27 A.LJ 1183=1929 A 811 It n 
power IS to be adopted in exceptional circum- open to a District Judge acting under S. 114, 
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o t-’ - nhcrf nt pu .veis of the Court lo 
icccTbiJ;* ail oidfi planting letters of ad- 
iniDisli Jiio'i. j 7 A Jti0=29 I C. 133. Res- 
iur.)l.oij— Suit dismissed for 'Wiant of letters 
0’ adu luistration— Subsequent production of 
letters. 24 Bom L R. 738=70 I C 910. Court 
has jurisdiction under its inherent power 
under S. 151 to restore a suit dismissed for 
default when it finds that it cannot be restoi- 
ed under O 9, R. 9 63 I.C 440 ; 32 CW N 
811=1929 C. 17. Contra see (Rcgaiding dis- 
missal under 0 9, R. 3) 103 1 C. 620=1927 P 
369. (Regarding dismissal under 0. 9, R 8) 
143 I.C. 158=1933 Pesh. 59 Restoration- 
Appeal— Act of Court not to pi ejudice part} 
58 I C 4=31 C L.J. 48. Appellate Court can 
restore and remand anerpnitp deciee 32 
C.W.N 191. See also m 1C 1169=1931 5. 
153 (Power to restore to file appeal dismis- 
sed for default of payment of printing 
charges in time). Suit on P N dismissed as 
a result of decision in anothei matfei bet- 
ween plaintiff and another where the plam- 
tifi’s title to ihe P. N was negatived As 
appeal was filed m the other matter, the 
Court observed m the di<>missal order that 
the suit may be revived if plaintifl succeeds 
in the appeal. Plaintifl succeeded in appeal 
and applied under S. 151 foi the restoration 
gf the suit Held, that it cannot be restored 
as there were other remedies open to plain- 
tiff, add also as defendants were not parties 
to the appeal 144 I C 103=1933 M. 485 

Res'iokaiion op Applicatioks - Court can 
restore claim petition under 0. 21, R 58, dis- 
missed for default. 148 I.C 584=23 N L R 
176=1933 N 176 But see coutro 40 L W. 665 
=1934 M. 699 . 165 I C. 268=1936 Pesh 191 ; 
1935 Pesh. 186 Application under 0 21, R 
100, if dismissed for default cannot be resto- 
red. 152 I C. 24=59 CL J 218=1934 C. 653 
The Court has junsdiction to entertain an 
application made by the judgment debtor for 
the restoration of his previous application 
made for setting aside the sale. 27 A.L J. 
1079=119 IC 851=1929 A. 721. See also 
1931 ALJ. 622=1931 A. 594 Court can 
under S. 151 restore an application made foi 
the restoration of suit 118IC. 669(1)= 
1929 A. 624 . 18 R.D. 203=15 L R. 254 (Rev ) , 
But not where that application itself was 
time ban ed, as the Court has no right to 
interfere with a lawful bar of limitation 143 
T C 210=37 L W 48=1933 M 258=65 M L J. 
193. Where application to set aside an ex 
parfe deciee is dismissed for default, an 
application for the restoration of such ap- 
plication can be made, under inherent juris- 
diction of the Court. 1929 A 906, 1933 R. 
406 Execution applications can be lestored 
under inherent powcis 13 L 761=142 1 C 
686= 34 PLR 70=1933 L 99,4 AWR 
1025. Even when the decree was not passed 
by it but only transferred for execution. 145 
IC 995=1933 ALJ. 1032=1933 A. 783 
(FB) 

Review.— Every Court has no inherent 
power to review an erroneous decision. 53 
IC.39=30CLJ.l. See also 1936 ? 506; 


1936 Pesh 213 ; 138 I C 121=1932 M.223 
141 1 C 188=1933 L 169, 47 I.C 9l7; 89 [ C 
946; 2R 659=85 I C 284 , 31 CW N 822: 32 
I.C. 527 But see contra 141 1 C. 188=34 P 
L R. 88=1933 L. 169 A review if forbidden 
by code cannot be granted under S 151, 42 
I C. 711=45 C 519 The power of a Court to 
review its order exists only if it is conferred 
by statute, except possibly in cases where the 
order is made without jurisdiction 63 I.C. 
56=37 ML] 162 The Couit has power to 

review its order rejecting the petition under 
0 7, R 11 2 P. 504 =72 1 C 629, 

Security FOR Cosisof Proceeding —The 
meie fact that a case does not fall within the 
four corners of 0 25 does not prevent the 
Couit from acting under S. 151 ex debtto 
lasttftae and to prevent the abuse of its 
process if theie he any occasion for it. It is 
somewhat difficult to hold that because the 
legislature has provided forsecunty for 
costs being ordered in certain specified cases 
the ’legislature thereby intended to de- 
prive Court of itsinheient jurisdiction to 
make similar oiders in cases not specifically 
provided for 2b S.L K 21=140 1 C. 233= 
1932 S. 33. 

Surety Bond— Respondent and anothei 
executed a bond for the production of cer- 
tain movables attached in execution of a 
decree by the appellant. The terms of the 
bond provided that "if any default is made 
in respect of the properties, oui selves (the 
sureties) would be liable for all the loss that 
may be sustained thereby and for any amount 
that may be directed by the Court On the 
failure of the sureties to produce the articles 
the assignee of the decree applied for the 
arrest of the second surety. Held, that al- 
though the case did not fall under S 145 
Court had inherent power to enforce the 
bond without recnui ie to a suit, the proper 
procedure would have been to get an order 
from Couit, after notice to the sureties, that 
the bond i<? forfeited and then to proceed to 
execute that order (42 A ISSandSlMLj, 
239, relied on.) 145 1 C 1004=1933 M 722= 
38 L.W 450=65 M L J 507 See also 65 M. 
L.J 342. Surety bond executed by plaintiff 
to the Court as condition for tempoiary in- 
junction— Suit dismissed— Enforceability of 
bond in execution. Held, that (0 as the 
bond had been executed in favour of the 
Court and not in favour of any particular 
officer, it could not be assigned and sued on , 
(u) S 145 did not apply to a case where the 
executant of the bond was a party lo the suit 
(m) even if S 74 was not applicable, the 
Court had, nevertbeless, inherent power to 
enforce its bond without recourse to a suit. 
56 M 989=145 I C 1011=38 L W. 385=1933 
M69I=6SM.L.T 342 

Miscellaneous —Power to stay cnmnal 
proceedings pending civil suit. See 7 L. 
LJ. 73=88 IC 526 Court could order 
refund of the Court-fee apart from S. 15, 
Court-Fees Act 7 R. 88=117 IC 585 
The power to discharge and remove or to 
give directions to a Receiver are inherent 
m the Court which appointed the Receiver 
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and appellate Court haigot ail the 
powers of the original Court. 17 I C 583= 
1912 M.\y N. 1208 Assuming the Court has 
jurisdiction to allow an appellant to continue 
an appeal in /ornia faiipcns it can be exer- 
cised only if on a perusal of the judgment 
and decree appealed fiom and the apitcal 
ineinoiandum the Couit of opinion that 
that deciec is contiarj to Iju 3S il L J 146 
=54I.C. 761 ieealso 1933 A 295. Objection 
to delivery of property not covered by the 
Court sale certificate is not covered bv S 47 
or O 2 s k. JOO hut by S 151 l92'/P 301. 
"t’c a/jLi lOi] L 341 Appeal relating to part 
of decree only— Memorandum accompanied 
by copy of that part of decree only— Copy of 
unnecessary portions of decice— Power of 
Court to dispense with 40C\VK 1298 

Sftting .\side sau —There is no inherent 
power m a Court to set aside a sale outside 
the provisions of 0 21 1932ALJ 392=1932 
A 403 Court cannot set aside a consent 
decree ip exeicise ot its inherent powers 
under? 151 26 S.LR 395 Excessive execu- 
tion— Sale of entire property in execution of 
a decree for small amount— Power to set 
aside sale ?ee 134 1 C 695=33 Bom L R 611 
=1931 B 385 Power to .set aside sale held in 
cont’-avention of order of Court, see 37 L. 
W.484 sV? a/jo 46 M 583, Foil.; 39 P.L. 

R. 364=1937 L. 72. 

Setting aside e.\ parte order— 133 
1 C 65=1931 S 97 (F B ) Where no case is 
made out to satisfy 0 9, R. 13, it is not open 
to the Court to enlarge the rule by invoking 

S. 151 128 T C. 94=34 CW N 419=1930 C 
488 

Set OFF.— Order 21, R 18 is exhaustive; 
and no set oil other than those mentioned m 

R. 18 can be allowed Inherent powers to 
allow set off cannot be invoked under S 151 
138 1 C. 28^=33 P L R. f)7l=l932 L. 537- 
Execution— Set off— Equitable set-oft Claim 
arising under same decree— Power of Court. 
44 L W. 34=1936 M. 626 Set-oft not falling 
under 0. 21, R 19— Power of executing 
Court to entertain 1936 C 409 

Stai of execution.— Under S. 151, the 
High Court has power to stay execution of 
decrees which form the subject-matter of 
petitions for revision. 1934 L 909 Where 
an appeal has been preferred to the Privy 
Council against a preliminary decree in a 
mortgage suit, the appellate Court has under 

S. 151 power to stay further proceedings with 
regard to preparation of final decree, when 
no loss would be caused to the decree- 
holder by the stay of proceedings, e g., where 
the judgment-debtors offer security for the 
decretal amount with interest (1932 L. 271 
and 40 C. 955. Rel on . 1919 A. 14, Ref ) 1934 
L 238=150 1 C. 47=36 P L R 138 Where a 
claimant, after succeeding under 0 21, R. 
58, fails in an action brought by the decree- 
holder to establish his right to sell the pro- 
perty in suit, the Court cannot order stay of 
execution either under 0. 21 , R 29orO 41, 
R 6 ( 2 ). but can order stay in its inherent 
jurisdiction If however in such a case stay 


is ordered without pulling the unsuccessful 
claimant to terms, the Court acts without 
jurisdiction 152 1 C 686=15 PatL.T 783= 
1034 P 637. .S'ce 54 A 344 (Povvei of High 
Court to order stay of execution of final 
Jeciee pending appeal from the prehmman 
decice). 1932 A 238=136 1 C 75 See also 
1032ALT 582=1033 A, 655 Court can stay 
confiimatKiii of sah 323 f C 824=1930 A 
131 ; 1932 A L J .M.I , Uz J C 367=1933 A.L. 
J 22i=J9C3 A, 259 if L ) (Slaying o’-der of 
High Couil sL'peiiUirc ddmcnii., iro.!-' 'rac- 
tice on such ordoi beme maJ..- It-c 5 
appeal to Privy Council l scji/'ft, '' 93 ; 1 , 
384 The Collector, as lepreseiUi.i^; t.-e (onx-t 
of VYaids which Vvas, in pussession the 
estate of certain Hindu v\idov\,, v.athdrevi 
the suit brought by him just about the exp-rv 
of the period of limitation A revcisione'i 
applied to the Court for being permitted to 
continue the suit His application was dis- 
missed, bur on revision a Bench of ihe High 
Court allowed his application and directed 
that he be brought on the record as the plain- 
tift in place of the Collector and be permitted 
to proceed with the suit. Leave to appeal to 
His Majesty in Council from order passed in 
revision by High Court was granted under 
S. 109(<:)aiid the appeal before Privy Council 
was pending The defendant applied that the 
proceedings in the Court below should be 
stayed till the disposal of the Privy Council 
appeal, held, that High Court had no juris- 
diction to do so. Held further, that even 
assuming it had such power under S 107, 
Government of India Act, on merits no stay 
should be ordered. 0. 45, R. 13, has no appli- 
cation where the party applied for the stay of 
proceedings in the Court below as distinct 
from the stay’ of execution of a decree. 150 
I C 446=1934 ALJ 1191=1934 A 585 See 
also “Execution, stay of’ noted rupro 

Stax of suit, pending second appeal 133 
I C. 222=53 C.L J 619=1931 C. 779 ; 1933 L. 
SO See also 132 I C 257 As to stay of suit, 
see 163 1C 895=1936 P 408 Where one 
party files a suit for recovery of possession 
and the opposite party files a counter- suit in 
the same Court for declaration of title 
against the first party, the proper action for 
the Court is that under the inherent powers 
of Court, the hearing of the possessory suit 
should be stayed until the question of title 
to the land has been decided. 1935 R 355 

Transfer OF SUIT on the giound that the 
Judge had expressed a strong opinion on 
the evidence can be ordered under this Elec- 
tion 133 I C 876=32 P L R 388 See also 
1933ALJ 1507; 12 R 548=151 I.C. 573= 
1934 R. 265 (FB.). 

Vakalatnama — Court can condone or 
correct formal defects in a vakalatnama 
l 2 PatLT 558=133 1 0 171 

Appeal —No appeal lies against an order 
under the section 104 I C 331=1927 C 867; 
26PLR 130,102 1 0 28 (1)=1927 M.W N. 
286, 12 0 602=134 I C 292=1931 L 344, 
140 1 C 843 ; 14 Pat L.T. 1 ; 43 L.W 773=1936 
M 636. 30 S L R 170=165 I C 305=1936 S 
166, 163 I.C 121=38 P.L.R 717=1936 L. 212; 
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; 4^'i . 161 1 u 21 , 158 1 C 9^ 5 15? 1.C 
10S3. 117 1 C, J72; 19J0 L 468. 122 1 C 102, 
i2P 21.2=142 IC.45S=14P.LT 1=1933 P 
139, 1933 P 564, 1934 L 349 But see 31 C. 
W N 290=100 1 C. 735 (2)=1927 C 285 , 6 P 
381 Judge passing orders under 0 32, R. 6 
that money deposited should not With- 
drawn-Successor's order cancelling it is not 
appealable 1929 L. 8^ An older under S.lSl 
can be challenged in appeal under S 105 if it 
affected the decision oflhe case on the merits 
Otherwise the appellate Court is not bound 
to set it aside 147 1 C 1013=35 P.L R 266 
«= 1934 L. 312 An order refusing to grant 
temporary injunction les^iaining the deciee- 
holdei purchaser from obtainmg possession 
of property purchased is one passed under S. 
151 and not under 0. 39, R 1 , and as such 
no appeal lies from such oider. ISOI.C. 15 
=36 P.r. R 142=1934 L 79 (2) An appeal 
against an older of remand under S. 151, C P 
Code, IS not competent; but when the lower 
Court has not exerrisetl the power vested in 
it under the law, it can be set aside 149 1.C. 
1050=36 PL k 99=1934 L. 233. Where a 
suit IS disposed of on the merits by the Inal 
Court and on appeal the lower appellate 
Court lemands the case for re-trial after 
amendment of plaint, the order of remand is 
one made under the inherent powers of the 
Court even though the appellate Court orders 
refund of Court-fee paid on the memo of 
appeal and the order is not appealable 141 
LC. 400= 34 P L.R 270=1933 L 135 


Review.— Where an older permitting with- 
drawal of the suit was obtained by practis- 
ing fraud upon the Court by a defendant 
acting in collusion with a minoi plaintiff’s 
next friend and the Court subsequently 
vacated its order Held, that the Court had 
power under S 151, C P Code, to vacate an 
order obtained by misleading and practising 
fraud upon Couit and hence the order of the 
Court vacating its pievious order was right 
1937 S 101 

Revision. — Propriety of order under this 
section cannot generally be questioned in 
revision under S 115, C P. Code. 59 CLJ 
389=1934 C 780. But jec 140 LC 843=34 P 
L.R. 51=1933 L 73,149 IC 1105=1934 L 
108 ,27 A L.J. 1079=119 LC 851=1929 A. 721 , 
1937 N. 151 Even if upon a strict construc- 
tion of S 115, High Court is precluded from 
interfering m revision with an order of a 
lower Court refusing to amend a decree, il is 
still open to It to interfere under S 151 (1935 
O.W N 968. Rel. on ) 167 I C, 586=1937 0 
W N. 268=1937 0 246 

Sec. 152- Scope \nd application of sec- 
TI0N.-59 B 158=154 LC 329=36 Bora.L R 
1217=1935 B 75. According to the section 
an amendment can be made “at any time" 
11 A, 267 at 288 (F B ) , 12 M.L J. 96,74IC 
842=1924 A 127 ; even after a lapse of years 
60 C 753=146 1 C 658=37 CW.N 500=1933 
C. 627 ; 1937 C 96 Decree not m confor- 
mity with judgment— Application for amend- 


ment— Mistake due to office— Amended 
decree as taking effect f i om dale of orieinal 
decree, 30 P.L K. 363=115 I C 542=1929 L. 
664. Distinction between this section and S 
151 See 102 I C 124=1927 A 585 A plea 
that the compiomise was obtained by fraud 
etc., IS not open to a decree holder’ under a 
compromise decree in proceedings taken by 
the judgment-debtor to have the decree 
amended under .S. 152 1929 L. 400 An 
application under S. 152 to amend the consent 
decree on the ground of fraud is entireh 
outside the section. 33 C.WN 883=1929 0 
470 Consent decree cannot be amended 
without consent of parties 57 C 1143=1931 
C. 51 ; 28 C 574 ; 157 1 C. 209=1935 Pesh 104 
An unintentional ei lor or accidental omission 
m an order which incorrectly stated the effect 
of a decree on compromise can be corrected 
under this section. 139 LC 903=13 Pat I T 
576=1932 P. 321 ; 165 f C 799=1936 OWN 
1229=1937 0 191 Section applies to amend- 
ment of decree and not to amendment of 
plaint or sale certificate 139 J C. 491=193? 
ALJ 784=1933 A 587. 165 I C 904 An 
application for amendment of a decree pre- 
sented long after date of the decree is not 
sustainable 7 PLR. 1915=27 1C 639=3'? 
PW.R 1915,37 P L.R. 623 Wheic there is 
a long and unexplained delay m applying for 
correction of decree, the Court may reject 
the application 139 1 C 528=36 C W N 97= 

1932 C 563. See also 1937 C 96 Clerical 
mistake can be amended even aftei decice 
has been affirmed by the Privy Council 36 
CWN 665 See also 15 NLJ 124 ((Tourt 
has got a discretion in allowing amendment, 
and there i« no absolute right m any party to 
have any clerical eiror amended) Wheu 
the property is wrongly described lu a plaint 
in a mortgage suit and the mistake is repeat- 
ed in the preliminary and final decrees, 
without being noticed either by the parties 
or by the Court, the Couil has ample powers 
to amend the plaint, the decrees and the judg- 
ment and correct the mistakes 153 1 C 378= 
1935 O.W N. 31=1935 0 92 Amendment of 
decree is not to be allowed so as to affect 
rights of third parties. See .54 M 184=129 1. 
C 818=1931 M. 399=60 M L J. 721 Seealw 

1933 C 627=60 C 753, 142 f C 880=15 N.L. 
J. 124. The test foi determination of an 
application lor amendment under S 152 is 
whether the deciee is or is not in accordance 
with the intention of the Judge who decided 
the case 134 1 C 1009=1931 0 422 Where 
the entry in the decree to winch objection 
was made by the opposite party had been 
made deliberately by the Court on the appli- 
cation of the applicant after due considera- 
tion of the circumstances Held, it may have 
been right or It may have been wrong, but it 
was not an error that could be corrected by 
an order passed under S. 152 behind the back 
of the applicant without giving him an oppor- 
tunity of being heard 158 I C 618=1935 A 
LJ. 1015=1935 A 841; 157 LC 209=1935 
Pesh 104. See also IS L.W. 393-1922 M. 192 



S. 152J 


577 


The Code of Civil Peoceduee (V of 1908). 

Amendment of judg- ^“7 accidental slip or 

meats, decrees or orders. omission may at any time be corrected by the Court 
either of its own motion or on the application of any 

Notes. 320 ; 28 I C. 5S6: 43 1.C 360. 23 A.L.T. 518= 


(Effect of allowing time for review ex- 
pire) ; 33 CW N. 958=1929 C 470 ; 115 1 C 
161 (2)=1929 N. 34; 157 1 C. 810. also 99 
I.C. 655=1927 M 435. Correction of error is 
discretionary. 47 A. 44=82 I C 1030-1925 
A. 187; 1932 C 563. Amendment not to be 
refused to be con'sidered on merits on ground 
of decree ha\ mg been approved and signed 
b> party s pleadei 2 0 LJ. 141=87 I C 333= 
1925 0 373. b. 152 is confined to correction 
of clerical errors made by the Court itself 
and has no concern with the mistakes of par- 
ties. 51 I.C. 55, 501 C 497=4 Pat L.J. 205. 
See also 157 LC 209 Wheie sums awarded 
by High Court are those found by the Inal 
Court, whose figures were not impugned in 
course of the argument m second appeal, it 
is not open to a party to raise these questions 
by an application lor amendment of decree 
on the ostensible ground that it is not in con- 
formity with the judgment. 149 LC. 949 (1) 
=1934 A, 12S See also 44 C 28=38 I.C. 584 , 
21 1 C 540=7 S.L R S3. (Court can amend of 
ats own motion) , 51 A 672=1929 A 337. A 
Court can correct a clerical error m a plaint 
in whatever subsequent record it is repeated 
by slip or inadvertence or by mistake 621 
C 653=14 L VV. 445. See aho 139 I.C. 491- 
1932 A, 587. Where a property has been 
accidentally misdescribed in a mortgage bond 
and the mistake has been repeated through- 
out the proceedings to enforce the mortgage 
but where there is no doubt as to the identity 
of property moitgaged and the propeity sold 
at auction, Court has ample power to amend 
the decree 151 1 C 959=15 Pat L T. 805= 
1934 P 493 A mistaksin the plaint about 
Khasra number of the mortgaged grove 
repeated in the judgment and decree can be 
cot rected by Com t under Ss. Inland 152 8 
Luck 734=150 I C 791=11 OWN 550= 
1934 0 352 See also 1935 0 92 But an 
amendment allowing a correct description of 
the property which completely alters the 
plaint and the det ree and also the deed on 
which the plaint is oased cannot be said to 
be the correction of a clerical mistake in a 
judgment and cannot be allowed under S 152 
147 LC 633= 1934 A 100 Section does not 
contemp.ate a practical reversal of Court's 
finding even on a formal issue 24 1 C 831= 

7 S L R 186 Court of first instance can 
amend its decree w hen an appeal against it is 
pending. 11 A 267 at 288, 44 I C 24^7 L 
W. 8 , 28 I C 377= 17 M L T. 244 See also 
25BoraL.R 888=77 I C. 171=1924 B 166, 
IILLJ 37=1929 L.317. Also a successor 
in office of Judge that passed the decree 2 
Pat.L T 29o=63 I C 840. Where a decree is 
confirmed on appeal, the only Court compe- 
tent to amend the decree is the Appellate 
Court and not the Court against whose decree 
appeal was prefened 31 ML.J 438=(1916) 

2 M W.N 249=35 1 C 891 (24 M. 646, Dist ) ; 
63 1 C 799, 21 1 C 540=7 S L.R. 53 ; 31 I C. 
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86 LC. 396=1925 A. 556. S. 152 gives Court 
power to amend its decree if the amendment 
is merely of clerical or arithmetical mistake, 
even though .ts decree has merged in the 
decree of the appellaie Court 151 IC 568= 
1934 A.L J. 937, Appellate Court can amend 
thedeciee of the Just Court 19i'. LJ 375= 
62 LC. 910. See also 46 1 C. .76=16 .-v L.T. 
451; 42 1 C. 970, 31 I C. 478=1915 W 
914; 1927 R. 57. Amendment ol deciec after 
disposal of appeal, ice 8 Pat L T, 143; 1929 
M.WN. 729=1929iM 830 See also 15 NLJ. 
124. A District Court could not lectify an 
error in its final decree copied from High 
Court's preliminary decree. 31 I C. 320 
Errors in High Court decree must be recti- 
fied by High Court. 24 LC. 283=1 L W. 298. 
High Court can revise and set aside or 
modify a decree of a Small Clause Court. 58 
I C 630; 1 L. 322. Court should not amend 
Its decree except in accordance with this 
section. 8 A. 377 Courts in India can amend 
or vary decrees in order to bring them into 
accord writh the judgments even if the amend- 
ments do not fall within S. 152, 52 I C. 
574=92 P R. 1919 (37 C 649, Ref ) See also 
36BomL.R. 1217=1935 B 75, 31 IC. 478= 
1915 M W N. 914 Cleiical error in a deciee 
must be rectified by an application under this 
section, and not by an application for leview. 
6 C. 22 An order setting aside an ex parte 
decree is a judgment within the meaning of 
S. 2 (9) and cannot be lightly set aside save 
aspiovidedby b 152 oi on leview 145 J, 
C 302=1933 0 385 When older has been 
made m an improper torm. Court tan rectify 
It loB 1U4 Clerical errors copied from 
pleading can be corrected 22 1 C 774-1914 
M.WN. 107 See also6bi.C 693=8 O.L.J. 
410, 74 I C 1020=1924 R. 104 (Omission of 
one of the mortgaged pi operties in plaint) : 
50 A. 859=1929 A 147 (inclusion of stran- 
ger’s property in the suit ) 

Principles on w^hich a.mendments are 
Granted— The object of empowering the 
Court to correct decrees and ordeis is to cor- 
rect errors and if it may be shown that an 
alleged mistake falls within the class of 
errors dealt wuth by S. 152, it seems to put an 
unnecessary hindrance upon the power to do 
justice which the section gives, to say that 
the only mistakes of which the Court can 
take cognizance are those made eithei m the 
plaint or in subsequent documents in Court. 
There is nothing which limits the power of 
the Court under S 152 toconecting errors, 
mistakes and omissions, which arise mthe 
suit Nothing prevents the Court from doing 
justice in an appropriate case where such 
mistake arose by leason of copying an 
erroneous document into the plaint ‘ A suit 
for rectification of the instrumertt and decree 
is not the only remedy, an application for 
review maybe appropriate, but that is no 
obstacle under S 162 to an application. 131 



578 The Civil. CouKt AUnual (Imperul Acts). 

of tlic 1 aUie.*;. 


[S. 152 


noicB.' 

I.r o~bJl AI. 2b0-61 MLJ. 80S (IOC 
5J8 , 1 'j 26 ivJ 516 ; 12 M LJ. 96, Dist. ; 16 M. 
424:22lC 774 , 62I.C6S2and 1924 R 104, 
kul.; Under S. 1S2, there is no right in any 
party to have a clerical oi arithmetcal mis- 
take corrected. The matter is left to the 
discretion of Court and the discretion has to 
be exercised in view of the peculiar facts of 
each case. 146 I C. 310=10 O.W.N. 884=1933 

0. 466. There is no right in any party 
undei S. 152 to have a clerical or arithmetical 
mistake corrected. The matter is left to the 
discretion of the Court, and the discretion 
has to be exercised in view of the peculiar 
facts of each case. Where by the granting 
of an application to have the mistake correct- 
ed the opposite party will be deprived of the 
advantage they have already gained by the 
applicant's omis'ion to question the provision 
m decree in appeal the application should not 
be granted. 10 O.W N 1087=1933 0. 529 A 
dccicc ran be brought into conformity with 
the judgment even after the lapse of years, 
the only limitation is that the Court may 
deem it inexpedient or inequitable to exercise 
its poweis where third parties have acquired 
under the erroneous decree without a know- 
ledge of the circumstances which would tend 
to show that the decree was erroneous 60 
Cal. 753=146 I C 658=37 C.W.N 500=1933 

01. 627. Court has a discretion in allowing 
amendment and theie is no right in any par^ 
to have a clerical mistake corrected Where, 
therefore, the applicants, even after they 
became aware of the defect in the decree, 
took no effective steps to set matters right 
but allowed the other party to obtain decrees 
against them as though there was nothing 
wrong with the decree, a subsequent applica- 
tion for amendment of the decree cannot be 
allowed. 142 IC 880=15 NLJ. 124. 
Where property is wrongly described in 
a plaint in a mortgage suit and the mistake 
is repeated m the preliminary and final 
decrees, without notice either by the 
parties or by the Court, Court has ample 
powers to amend tlie plaint, the decrees and 
the j udgment and correct the mistakes 153 
1.0 378=1935 OWN. 31=1935 0.92; 1932 
A.L.J. 784=1932 A. 587 (Incorrect descrip- 
tion of mortgaged property in the deed 
repeated in plaint, preliminary and final 
decrees, execution proceedings and sale certi- 
ficate discovered late in mutation proceedings 
m Revenue Court can be corrected under this 
section). 136 1.0 850=1932 M 275=62 M. 

L.J. 350 (Wrong survey number entered in 
tbe mortgage deed and copied in plaint and 
preliminary decree— Correction of). See also 
61 MLJ. 721 ; 140 I.C. 113 (Omission to 
describe property sought to be sold— Inten- 
tion otherwise clear— Amendment allow- 
able); 1391.0 367-1932 0 291 (Erroneous 
order due to slip of memory can be correct- 
ed) ; 132 I C. 562=1931 A. 427 (Preliminary 
and final decrees in mortgage suit-Final 
decree alone containing clause foi sale— 


Correction if can be allowed) ; 132 1 C 562= 
1931 A. 427. See also 142 1.0 880=15 N L.J 
124. Application for amending decree in 
accordance with judgment— Whether barred 
by decree-holder accepting payment under 
deciee— Circumstances disentitling decree- 
holder for amendment 1929 M.W N 729= 
1929 M. 836, 13 LC. 113=11 M.L.T. 33. 
Mistakes anterior to suit cannot be conected 
under this section. 8 N.L R 13=14 1.0 407. 
Rectification may be ordered for mistake and 
not where there IS gross mgligence of ihe 
party 11 1 C 537; 9 I C. 433. Where a right 
has been extinguished by a decree, it cannot 
be reviewed by any subsequent act of the 
Court or the party at fault 19 LC. 347=16 
O.C. 5. Calculation of amount due— Over- 
looking of order of Court is mistake which 
can be corrected at any time, 74 1 C 842= 
1924 A. 127, Pre-emption decree— Amount 
enteied wrongly— Correct amount paid in 
time— Dcciee can be amended even after 
expiry of time fixed for payment 2 0 W.N. 
218=87 I.C 987=1925 0. 418 Sale ordered 
for a sura larger Ilian what was due under 
the decree -Court has power to set aside sale. 
27 Bom.L.R 657=89 1 C. 569=1925 B 389. 
Where there is no variation between decree 
and judgment no amendment can be allowed. 
11 1 C. 896 , 101 LC. 147=1927 L. 403, 103 I. 
C 298 (2) But see 25 L W. 102=99 1 C 655 
=1927 M 435; 1930 L 210,42 fC 66=4 
O.LJ.47S (obvious cn 01 in judgment may 
be corrected). A consent decree can be 
varied only by consent 27 1 C. 830=16 Bom. 
L K. 668. See also 27 1 C 134=16 Bom L R. 
670 (Note) ; 50 1 C 497=4 P L.J . 205 . 21 1 C. 
US A judgment ordering a deciee to be 
enteied np interns of a cow promise is not 
such a judgment as is contemplated by this 
section. 7 C W.N 880. See also 1933 P. 135. 
Court cannot under this section correct a 
judgment based on an award wherein the 
error lies 103 I C 829=1927 M 726=53 

M. L.J, 38 If a compromise decree does not 
embody all the terms of the compromise the 
deciee could be corrected 21 1 C 115 See 
also 1933 P 135 50 IC 497=4 PatLJ. 
205. An application by the plamtifl to amend 
the decree to bring it in conformity with the 
judgment must be made to the Court which 

assed it and not to the Appellate Court. 57 

C 710. _ Any divergence between the decree 
and the judgment is a matter for amendment 
of the decree and not for a fresh suit for 
setting the decree aside. 43 C 217=31 I C. 
13=19 C W N. 1228 , 31 1 C 478=1915 MW. 

N. 914 Mere delay in applying for amend- 
ment does not amount to gross negligence 
99 1 C 655. Sec also 139 I.C. 528=1932 C. 
563=36 C.WN 97, The exercise of the 
power of amendment under S 152 is discre- 
tionary. and an application for amendment 
of a decree should be rejected as too late if 
the rights of third parties acting in good" 
faith have intervened. 43 M L.J, 559=1923 
M. 57. Mistake in suit record owing to mis- 
description of suit property m plaint may be 
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Notes. 

corrected by the Court under this section. 
21 A.L.I.328=72 I C. 483=1923 A. 349 ; 25 
L.W 102=99 1 C. 655=1927 Af 435 It is 
open to the successor in oftice of a Judge to 
rectify an accidental error mthe judgment 
of his predecessor If the Judge declines to 
do so, High Court might interfere in re-vision 
18ALJ. 501=55 I C 963 See also 37 A. 
323=29 IC 50=13 ALJ 449, 2Patl..T. 
296=63 1 C 840 But successor cannot cons- 
true judgment and amend decree 1927 P 25. 
A decree should not be amended except m the 
presence of the parties concerned, or after 
sen ice of notice on them to attend 2 W R. 
(Mis) 15. ^eealso 8 A 377, 63 IC 799= 
1921 4 U B R 1 (necessity for notice to other 
parties) Court can extend time for per- 
formance in case of decree for specific 
perfoimance. 5R olS=lOS 1C. 467=1927 
R 311. 

Illustrative Cases. — A decree against one 
person cannot be amended by adding another 
as judgment-debtor when no deciee has been 
passed against him. 40 1 C. 47, The fact that 
a dead man had been made a party by xnis 
take does not deprive the Court of the power 
to implead his legal representatives ana pro- 
ceed with the hearing of the appeal S 153 
allows the Court a discretion to do <0 in a fit 
case, e.g , where the mistake is a bom fide 
one 165 I C 201=1936 Pesh. 192 See also 
29 SL.R 445=1631 C. 30=1936 S 53. 1935 
0 369=1935 0 W N 471 Where a munsif 
by a clerical error recorded in his final order 
an order dismissing the suit instead of 
decreeing it and the decree was prepared 
accordingly, held, tliat the munsif is compe- 
tent under S 152 to subsequent!} correct the 
eiror 29 1 C 144 See also 221 C. 935= 
LBR 81 (decree for foreclosure inadvert- 
ently passed in place of decree for sale) 
Mere clericdl error in the relief claimed and 
in the decree that was prepared in accord, 
ance therewith can be corrected throughout 
the record 23 I C 344=12 ALJ 185 See 
aho 27 I C 922=13 A L J 60, 21 I.C 540= 
7 S L R 53 Court ha« no jurisdiction for 
amendment of a certificate of sale so as to 
alter the share of the pioperty sold accord- 
ing to the sale proclamation 18 I C 725. A 
clerical mistake regarding costs ran be 
amended under this section 6C 22; 1904 
A W N 94 ; 54 T C 821 But see also 17 I.C. 
418=47 PR. IQlfc'-S PW.f? 1913 Court 
can add costs to judgment aheady pronounc- 
ed 57 T C. 739, 54 I C 821 An amended 
decree which has not been appealed against 
cannot be questioned in the course of execu- 
tion proceedings 9 C W N 605 , 44 I C. 998 
=16 ALJ 262. Grounds lor amendment 
being change of circumstances— Proper 
remedy 27 1 C. 300 Where a decree passed 
on an award by mistake or inadvertence 
embodied a relief as to payment of costs not 
mentioned in the award the defect can be 
cured only by an appeal or review. 34 1 C. 
787=3 LW. 499 There was an appeal 
against an interlocutory order passed in a 
suit, and during the pendency, the plaintiff 


died His legal representative was brought 
on rwoid. Aftei the disposal of the appeal, 
the legal repiesentative earned on the litiga- 
tion, resulting in a decree being passed 
against the plaintiff, but the decree as diawn 
up was against the plaintiff Held, that no 
joinder of the legal representative was 
necessary in the suit before the decree was 
passed, as the Court could ha^e brought it in 
contormity with the appellate denee which 
contained the names of the leqa, rcu.eccnta- 
tivesof the plaintiffs. 4S C 9-i 1 P L Ko’'. 
aeiaalso that the decree rouid be cx'‘CUl'' 1 
against the estate of the dereased the 

516 — 1030 ^ 5 ^ 96 ^^^^ 

Rwht of suit — Mistake anterior to suit 
LR 13^^14 1 C°407 8 N 

^ B.vr 10 SUIT. A suit for amending a 
judgment or decree passed by a competent 
Court on the ground of mistake is not main- 
tainable in a Civil Court. 15 CL.J 675=14 
IC 93=17 CWN. 82. (10 C.W.N. 1024^6 
CWN.889,3 CWN. 575. Rel . 8 CW 

(M47rDf«.f' 

JUMSDiCTiOK -Where an appeal is sum- 
marily dismissed under 0 4], R. 11, the 
decree remains the decree of the lower Court 
and not of High Court. So, it is the lower 
Court and not High Court, that can entertain 
an application for amendment of the deciee 
11 P 409=1.3810 908=1932 P. 238, (21 B 
S48.Foll..24C 759, Not Foil) ^ 

Appeal -There is no <ppeal from an 
amendment under S. 152. 54 I C. 387 24 
K ^“0, 73 IC 679=1923 L. 
147(2) Butjce 3 LLJ 341=61 I C 992 
(appeal lies where the w bole system of calcu- 
lation adopted by the Court was challenged). 
Wheie a Court purporting to act under 
S 152, wrongly passes a fresh decree, an 
appeal is competent from that decree. The 
mere fact that the new decree is wrongly 
parsed does not take away the right to 
appeal 35 PLR. 610=1934 L 839. No 
appeal lies against an order granting zn 
amendment, but an appeal lies against the 
amended decree 3 CL J. 188; 1 A L.J 701 
^ M. 646 No appeal lies to His Majesty 
in Council, 33 C 6/9 nor under (he Letter's 
Patent 14 A 226 (F.B ). Application for 
amendment on ground that costs had been 
assessed on an erroneous principle is bad 
Proper remedy is by way of appeal Amend-i 
ment w ould not be granted on ground that an 
appeal is barred 25 P.W F. m3z=l7 T r 

4lS=47PR. 1913 When judgment simply' 
states decreed a.s prayed for and costs" and 
the sum awaided in the decree differs from 
that claimed in the plaint decree can be 
rectified under this section 22 B 370 Appeal 
lies against an order under this section ex- 
tending time for performance in the case of 
a decree for specific performance Jfls r r 
467=1927 R. 311. ^ 

RpisiON —An order under this section is 
subject to revision 28 C 177, 7 a s-jk 

(F.B.);31B 447. 24 P.R. 1911=10 1 C 8S0. 
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15 A. I J. 501=55 1 C 965; 37 A. 323=29 LC 
50=13 ALJ 449 Aa order to amend the 
decree is ditterent from the amended decree 
and a revision lies from the former order. 147 
I.C. 6 j3=1934 a. 100 (2) On an application 
under S. 152, the Court is not bound to cor- 
rect the decree. Com t has a discretion to 
make the amendment or not. And in such 
case the applicant has no right m revision 
proceedings to demand an adjudication upon 
any point, his right is merely to bring the 
matter to the notice of High Court and to 
leave it to the discretion of the Court to 
interfere, if interference is necessary m the 
irterests of justice. High Court will not 
interfere unless the lower Court has exercis- 
ed its discielion m such a manner that it 
was obviously wiong and unjust for it to 
make the order It did lOO.W.N 958=1933 
0.425. 

Revision. See 1936A,M.LJ. 117 

Reviev/ —Circumstances might, however, 
arise, which would rendei amendment neces- 
sary on review, as when the description of 
the mortgaged property as given in the 
decree differs from that given in the bond, 
the lemedy was one by way of review. See 

16 M 424, 1906AW.N 220, 156 I.C. 585= 
1935 Pesh 91 If judgment is attacked the 
matter is one for review. 5 Pat L J 253= 
I Pat. L.T. 219=3810 510. 

Limita-TIoN —Applications under this sec- 
tion are not governed by the Limitation Act 
10 M. 51, 11 13 284 , 21 0 259; 11 A 267 ; 40 
C W N ^3 ; 74 I O 842=1924 A 127 , 21 1 C. 
540=7 S.LR S3 

Sec, 153 [M B —See Notes under Ss. 151 
and 152] —Extensive powers are conferred 
on the Court by Ss., IM and 153 See 139 I 
C 491=1932 ALJ' 784=1932 A 587=1935 
O.WN 471=1935 0 369 Under Ss 99,152 
and 155 the Couit has ample powers to 
afford opportunity to lectify defects in 
pleadings and under S. 153 is bound to do so. 
1933 A L J 110=1933 A 295 Where plaint 
was presented by a vakil whose name was 
omitted from body of his vakalatmma znd 
who had signed on the back in token of 
acceptance, it was held that it was a mere 
clerical error and that an order of Court, on 
an application to correct the mistake, that 
fhat correction should be made and given re- 
trospective effect, was not without jurisdic- 
tion. 3 AWR 603=1934 A 810. Court 
ought to give all reasonable indulgence with 
regard to amending However negligent or 
careless the first omission, and however late 
the proposed amendment, the amendment 
should be allowed, if it can be allowed with 
out injustice to the other side Ptfr Lopes, 
L J , in 19 Q B D 394, cited in 32 C. 600. 
The verification in an application for leave to 
appeal in forma pauperis not being m the 
manner prescribed by the Code, the Court 
rejected it. Held, m revision, that it was the 


duty of the Court to allow the applicant a 
chance to collect the defect in the verifica- 
tion before rdecting the application itself, 
1937 N. 108 The expression “any proceed- 
ing" is general enough to include filing of an 
appeal. 123 I C 821=1930 A. 131 To pro- 
ceed to recall and cancel an invalid order is 
the duty of the Judge. 5 C.L.J 611. Also an 
order improperly or fraudulently obtained. 
6 C L J 662 Over-valuing suit to get round 
a previous decision which will operate as res 
jitdiVofa— Decision !■. an abuse of process of 
Court 83 1 C 1=1925 A. 142 Section allows 
the Court to give leave for amendment at 
any time in any proceed-ng in a suit 25 Bom. 
L.R. 888=77 I.C 171=1924 B 166 Where a 
decree is passed if it is final, the original 
Court IS, generally speaking, functus officio, 
and the occasion for amendment of pleading 
cannot arise. (Ibid ) Suit on pro-note found 
to be insufficiently stamped cannot be amend- 
ed into one on the original cause of action. 
138 1 C. 783=34 Bom L.R 643=1932 B. 394 (3 
R. 183, Not Foil ; 48 C. 32 (P.C ), K'cl. on.) 
Addition of legal representatives in a suit 
against a dead man is illegal 45 M L f 231 
=75 I.C. 739=1924 M. 56 Appeal against 
dead lespondent— Amendment of cause title 
allowed 1925 M 1210=49 ML.J 590 (FB.). 
The fact that a dead man has been made a 
party by bom fide mistake does not deprive 
the Court of the power to implead the proper 
legal representatives and proceed with the 
hearing of the appeal See 165 I C 201= 

1936 P. 192 Suit in name of non-existing 
or non-junstic person— Amendment by sub- 
stitution — Power of Court 20 N.LJ 65= 

1937 N. 173 Under the provisions of S 153 
a Court may, subject to the provisions of 
S 5, Limitation .'Kct, allow the amendment of 
an appeal against the person wh'> had died 
before the date of the preientaiion of the 
memorandum, although it is iound that no 
appeal in law exists Such discretion is not 
however available to a Court where it is 
sought to substitute a person for the poten- 
tial appellant who died before the memoran- 
dum of appeal was filed 1934 N. 274. 
Mistake discovered on appeal may be correct- 
ed 20A.L.J 159=66 1 C 208=1922 A. 81 See 
oljo 66 I.C. 693=8 OLJ 416 Amendment 
o.f sale certificate without notice to judg- 
ment-debtor IS irregular. 65 1 C. 732=16 L. 
W 760=1922 M. 63. Want of signature and 
verification does not entail rejection of the 
plamt as they ca be supplied at any stage. 
25 ML.J. 171=17 I.C. 580 Application for 
sale after dismissal of execution application 
is defective, but can be cured under this sec- 
tion. 25 I C 883=1 L.W 665. On this sec- 
tion, jee also 3 Pat L.T. 149=1922 P. 121 It 
is open to a party m a suit to invoke the in- 
herent power of the Court to get the judg- 
ment and the decree amended under the pro- 
visions of Ss. 151, 152 and 153 of the Code 
quite apart from the limitation applicable to 
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ments shall be made for the purpose of determining the real question or issue 
laised by or depending on such proceeding. 

154. [S. 3, para. 3.] Nothing in this Code shall 
of amJSl affect any present right of appeal which shall have 

accrued to any party at its commencement. 

155. The enactments mentioned in the Fourth Schedule are hereby 
Amendment of certain amended to the extent speciBed m the fourth column 
Acts. thereof. 

Repeals. 156. [ • - =* * 

157. [S. 3, 2nd sentence] Notifications published, declaiaUons and rules 
Contmuanre of order, made, places appointed, agreemenfs filed, scale. 

under repealed enactments, sciibed, forms iramed, appointments made and powers 
conferred under Act VIII of 1859 oi under any Code 
of Civil Procedure or any Act amending the same or under any other enact- 
ment hereby repealed shall, so far as they are consistent with this Code, have 
the same force and effect as if they had been respectively published, made, 
appointed, hied, prescribed, framed and conferred under this Code and by the 
authority empowered thereby in such behalf. 

158. [S. 3, para. 2.] In every enactment or notification passed or issued 

^ , before the commencement of this Code in which refer- 

Gvil WoJeaSl other » *'7 

repealed enactments. V III of 1859 or any Code of Civil Procedure or any 

Act amending the same or any other enactment here- 
by repealed, such reference shall, so far as may be practicable, be taken to be 
made to this Code or to its corresponding Part, Order, section or rule. 


THE FIRST SCHEDULE. 


CONTENTS. 

Rules. Rules. 

ORDER I 4. Court may give judgment for or 

Parties to Suns. against one or more of joint parties. 

1. Who may be joined as plaintiffs. 5 Defendant need not be interested in 

2. Power of Court to order separate all the relief claimed. 

trials. 6. Joinder of parties liable on same 

3. Who may be joined as defendants. contract. 


Leg. Ref. 

^S. 156 was repealed by Act XVII of 1914. 

Notes. 

the institution of the appeal or review. He 
has a right to apply but it is for the Court to 
see whether his application deserves consi- 
deration. 60 W.N. 604=118 1.C 753=1929 
0 385 (F.B.). 

Sec. 154.— This section has no bearing on 
the powers of an appellate Court in dealing 
with appeals before it 9 I.C. 815 The 
general law that a right of appeal is more 
than a matter of procedure and an 
alteration of law of procedure would not 
re-act upon the right of appeal is superseded 
by this section. 6 SLR. 168=19 I C. 
348. Where in a suit instituted before the 
coming into force of the new C. P. Code 
an order of remand is passed after the new 
C^de has come into force, the right of appeal 
against Ae order ic regulated by the new and 


not by the old Code. 1 P.R. 1913=15 I.C. 725. 
(21 M.L.J. 631, Diss.). The words "any 
present right of appeal" in this section mean 
a right of appeal m esse. 1 P.R. 1913=15 I. 

Sec. 157. — The expression “Rules made" 
must mean rules properly and validly made , 
mother words, made with j'unsdiction by 
the proper authority Rules under old Code 
which were ultra vires then are not valid 
because they could be made under the new 
(jode. 29 M L.J. 663=31 1 C. 924. The words 
“consistent with the Code*' mean onlj^ 
consistent with the sections of the Code and 
not with the rules which arc alterable by the 
High Court. 24 M.LJ. 637=20 I.C 775=37 
M 17. Rules framed by the Local Govern- 
ment under S 269 of the old Code arc m 
force until rules are made by the High Court 
under the power given by S. 128 (2) of the 
new Code. 24 M.L.J. 637=37 M. 17. 
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Rules. 

7. Vv; c -* iilai/Uiii 111 doubt from whom 
rcdu to !’0 <oi'ghi. 

G C' !f ,-.,rayn may sue or defend on 
behpif c'f ail m same interest 

9. 3fisjoinder and non-j’omder. 

ih Suit in name of wrong plaintiff. 

Court may strike out or add parties. 

Where defendant added, plaint to be 
amended. 

11. Conduct of suit. 

12. Appearance of one of seveial plain- 
tiffs or defendants for others 

13. Objections as to non-jomder or mis- 
joinder. 


ORDER II. 

Frame of Suix. 

1. Frame of suit. 

2. Suit to include the whole claim. 
Relinquishment of part of claim 
Omission to sue for one of several 

reliefs 

3 Joinder of causes of action. 

4 Only certain claims to be joined for 
recovery of immovable property 

5. Claims by or against executor, ad- 
ministrator or heir 

6. Power of Come to order separate 
trials. 


7. Objections as to misjoinder. [P] 

8. Plaintiff to be allowed to select cause 
of action and amend platni if objection as to 
misjoinder is upheld fLl * 

ORDER III. 

Recognized Agents and Pleaders. 

1. Appearances, etc., may be in person, 
by recognized agent or by pleader. 

2 Recognized agents. [5] 

3. Service of process on recognized 
agent. 

4. Appointment of pleader [i\f & P] 
[C] 

5. Service of process on pleader, [M 
& 01 


6. Agent to accept service 

Appointment to be in writing and to 
be filed m Court 
ORDER IV 
Institution of Suns. 

1 Suit to be commenced by plaint [A 
<2 U] 

2, Register of suits. [Af ] 


ORDER V. 

Issue and Service of Summons. 

Issue of Summons. 

1. Summons 

1-A. [Added by Oudh] 

2. Copy or statement annexed to sum- 
mons. 

3. Court may order defendant or plain- 
tiff to appear m person. 

4. No party to be ordered to appear in 
person unless resident within certain limits, 

4-A. [Added by All. H C] 

5. Summons to be either to settle issues 
or for final disposal. [ M ] 

6 Fixing day for appearance of de- 
fendant, 

7. Summons to order defendant to pro- 
duce documents relied on by him. 


Rules. 

8 On issue of summons for final dis- 
posal, defendant to be directed to produce 
his witnesses. 

Service of Summons. 

9 Delivery or transmission of summons 
for service. 

10 Mode of service. [L] 

11. Service on several defendants. 

12. Service to be on defendant in person 
when practicable, or on his agent. 

13. Service on agent by whom defendant 
carries on business 

14. Service on agent in charge in suit for 
immovable property, 

15. Where service may be on male mem- 
ber of defendant's family [A & 0] and 
[L Af &C] 

16. Person served to sign acknowledg- 


ment. 

17 Proceduie when defendant refuses to 
accept service, or cannot be found \C] 

18 Endorsement of time and manner of 
service. [L] 

IR-A. [Af] 

19. Examination of seivmg officer. [Cl 
19-A. [Cl 

20. Substituted service. 

Effect of substituted service. 

Where service substituted, time for 
appearance to be fixed. 

20. [Added by Oudh ] 

21. Service of summons where defendant 
resides within jurisdiction of another Court, 

21-A. [Added by Rangoon] 

22. Service, within Presidency-towns and 
Rangoon, of summons issued by Courts out- 
side [B] 

23. Duty of Court to which summons is 
sent [R] 

24 Service on defendant in prison 

25. Service where defendant resides out 
of British India and has no agent. [AZ] 

2S-A. [Added by Allahabad] 

26. Service in foreign territory through 
Political Agent or Court. [M & A] 

27 Service on civil public officer or on 
servant of lailway company or local autho- 
rity [.4 & M] 

28. Service on soldiers. [/I M & 0] 

29. Duty of person to whom summons is 
delivered or sent for service 

29- A. Service on Public Officer sued m 
official capacity [Af] 

30. Substitution of letter for summons. 

31 Form of application for issue of sum- 
mons. [A] 


ORDER VI. 

Pleadings Generallv. 

1. Pleading. 

2. Pleading to state material facts and 
not evidence. 

3 Forms of pleading. 

4 Particulars to be given where neces- 
sary 

5. Further and better statement, or parti- 
culars. 

6. Condition precedent 

7. Departure, 

8. Denial of contract. 

9. Effect of document to be stated. 
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Koles. 

10. Malice, knowledge, etc. 

11. Notice 

12. Implied contract, or relation 

13. Presumptions of law. 

14. Pleading to be signed. 

14-A. [C] 

15. Verification of pleadings. 

16. Striking out pleadings 

17. Amendment of pleadings 

18. Failure to amend atier order. 


ORDER Vn. 

Plain! 

1 Particulars to be contained in plaint 

2. In money suits [LJ 

3. \\ here the subject-matter of the suit 
IS immovable property fC] 

4. When plaintiff sues as lepresentativc. 
S Defendant’s interest and liability to 

be shown. 

6. Grounds of exemption from limitation 
law. 

7 Relief to be specifically stated. 

8 Relief founded on separate grounds. 
9. Procedure on admitting plaint. [A 

U & 01 [Cl 


Concise statements. 

10 Return of plaint. 

Procedure on returning plaint. 

11 Rejection of plaint. [C] 

12. Procedure on rejecting plaint. 

13 Where rejection of plaint does not 
■pieclude presentation of fresh plaint. 

Documenis relied on in Plaint. 

14 Production of document on which 
jlamtiff sues. 

List of other documents. [Oj 

15. Statement in case of documents not 
in plaintiff’s possession or power. [0] 

16. Suits on lost negotiable instruments. 

17. Production of shop-book 

Original entry to be marked and re- 
turned. [A] 

18. Inadmissibility of document not pro- 
duced when plaint filed 

19 Plaint or original petition to contain 
addf ess of service fot plaintii [/4] [L] 

20 Address for service to be within the 
limits of the District [L] 

21. Dismissal of suit on plainiiSs omis- 
sion to file address for ser ice. [A] [L] 

22. Service of notice or process on per- 

son not found at the address given for ser- 
vice [.(4] [L] • ; J 

23. Service on party engaging pleader 
[I] 

24. Change of address for service, [Z,] 

25 Power of Court to direct mode of 
service [L] [A] 

26 Rules inapplicable to notice under 0 

21,R22.\A] ^ ^ , 

19 to 27 [Added by Oudhj 
ORDER VIII 

Written Statement and Set-off. 

1. Written statement. [0] [£] 

2. New facts must be specially pleaded. 

3. Denial to be specific. 

4. Evasive denial. 

5. Specific denial. 

6. Particulars of set-off to be given in 
wutten statement. 


Rules. 

Effect of set-off. 

7. Defence or set-off founded or, separate 
grounds. 

8 New ground of defence. 

9 Subsequent pleadings 

10 Procedure when party fails to pre- 
sent written statement caMcd for by Court. 

11. Defendpt’t required to f’e addrets for 
setvice. [A\ [Z-! 

12. AopltcabHvy .n 0 /, R 20 ?2, 85 
and 2(i \_A ] [ Z j 

11 13. [ \ddeJ b} Oudhj 


ORDbR 1\ 

Apppi ar AN cr or P s *, vj i Co:: ^ \ i [ 

OF non-Aipear\nce 

1. Parties to appear on day fixed m 
summons for defendant lo appear ril'd 
answer. 

2 Dismissal of suit where summons not 
served in consequence ot plaintiff’s failure to 
pay costs 

3. Where neither party appears, suit to 
be dismissed. 

4. Plaintiff may bring fresh smt or 
Court may restore suit to file 

5 Dismissal of suit where plaintiff, 
after summons returned unserved, fails for 
a year to apply for fresh summons 

6. Procedure when only plaintiff ap- 
pears 

When summons duly served, 

When summons not duly served. 

When summons served, but not in 
due time, 

7. Procedure where defendant appears 
on day of adjourned hea’-ing and assigns 
good cause for previous non-appearance 

8. Procedure where defendant only 


9 Decree against piaintift b\ default 
bars fresh smt. [L] 

10 Procedure m case ot non-attendance 
of one or more of several plaintiffs. 

11. Procedure in case of non-attendance 
of one or more of several defendants. 

12 Consequence of non-attendance, with- 
out sufficient cause shown, of party ordered 
to appear in person. 

Setting Aside Decrees cjt parte . 

13 Setting aside decree ev parte against 

defendant. [^4 M & 0] , 

14. No decree to be set aside without 


notice to opposite party. 

ORDER X. 

Examination of Parties by the Cols'i 

1. Ascertainment whether allegations m 
pleadmgs are admitted or denied. 

2 Oral examination of party, or com- 
panion of party . . 

3. Substance of examination to be 
written. 

4. Consequence of refusal or inability of 
pleader to answer. 


ORDER XI. 

Discovery and Inspection. 

1. Discovery by interrogatories 

2. Particular mterre^atones to b'= sub- 
mitted. 

3. Costs of interrogatories 
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I. voi/.: u' ;i':;-‘jM\catories. 

T'. to intenogatones by 

aUn’i? 

y. aside and striking out interro- 

t) AiFidavit in answer, filing. 

9 Form of affidavit in answer. 

10. No exemption to be taken. 

11. Order to answer or answer further. 

12. Application for discovery of docu- 
ments 

13. Affidavit of documents. 

14. Production of documents. 

_ IS. Inspection of documents referred to 
in pleadings or affidavits. 

16. Notice to produce. 

17. Time for inspection when notice 
given. 

18. Ortkr for inspection. 

19. Verified copies. 

20 Premature discovery 
21. Non-compliance with order for dis- 
covers 

22 Using answers to interrogatories at 
trial. 

23 Order to apply to minors. 

ORDER XII. 

Admissions. 

1. Notice of admission of case. 

2. Notice to admit documents. 

3. Form of notice. ' 

4 Notice to admit facts. 

5. Form of admi.ssions, 

6. Judgment on admissions. [M & P] 

7. Affidavit of signature. 

8. Notice to produce documents; ' ' 

9 Costs. 


^ ORDER XIII. 

Production, Impounding and' Return of 
Documents. 

1. Documentary evidence to be produced 
at first hearing. [O&R] 

2. Effect of non-production' of docu- 
ments. 

3. Rejection of irrelevant or inadmissi- 
ble documents. 

4. _ Endorsements on documents admitted 
m evidence. [/?] 

5. Endorsements on copies of admitted 
entnes m books, accounts and records. [R] 

p. Endorsements on documents rejected 
■as inadmissible in evidence. 

7. Recording of admitted and return of 
rejected documents. [M & R] 

, 8. C^urt may order any document to be 
impounded. 

HA ?■ n? admitted documents. [F, 

Az & Pj [L] 

10. Court may send for papers from its 
own rewrds or from other Courts [R] 

Provisions as to documents applied to 
material objects. 

12. Translatxon of document not vtEng~ 
vernacular to be filed tn 

i^ourt [A] 

tJi' documents exhibited' 


Rules. 

ORDER XIV. 

Settlement ot Issues and Determination 
OF Suit on Issues op Law or on Issues 

AGREED UPON. 

1. Framing of issues. 

2 Issues of law' and of fact 

3. Materials from which issues may be 
framed 

4. Court may examine witnesses or docu- 
ments before framing issues. 

5 Powet to amend and strike out issues. 

6. Questions of fact or law may bv 

agreement be stated in form of issues. 

7. Court, if satisfied that agreement wa.s 
^^ecuted m good faith, may pronounce judg- 

ORDER XV 

Disposal of the Suit at the First 
Hearing, 

1. Parties not at issue. 

2* One of several defendants not at 
issue. 1^] 

3. Parties at issue. 

4. Failure to produce evidence. 

ORDER XVI. 

Summoning and attendance of Witnesses. 

1. Summons to attend to give evidence 
or produce documents. [F] 

2. Expenses of witness to be paid into 
Court on applying for summons. [A, B, C, Ly 
P & R] 

Experts. 

Scale of expenses [F] 

D !• 0^ expenses to witness. [F, C, 

LfP a* R] 

• f-, Procedure where insufficient sum paid 
in. [L J 

Expenses of witnesses detained more 
than one day [L] 

4- A. Summons to public Officer [M\ 

5. Time, place and purposes of attend- 
ance to be specified in summons. 

6. Summons to produce document 

7. Povyer to require persons present id 
C ourt to give evidence or produce document. 

8 Summons how served. [CJ 

9 Time for serving summons. 

10. Procedure where witness fails to com- 
ply with summons. 

11. If witness appears, attachment may 
be withdrawn, 

12. Procedure if witness fails to appear. 

13. Mode of attachment 

14. Court may of its own accord summoni 
as witnesses strangers to suit. 

15. Duty of persons summoned to give 
evidence or produce document. 

16. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehend- 
ed cannot give evidence or produce docu- 
ment. 

19. No witness to be ordered to attend m 
person unless resident within certain limits. 

20. Consequence of refusal of party to- 
give evidence when called on by Court. 

21. Rules as to witnesses to apply to- 
parties summoned. 
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22. Scale of travelling and other expenses 

[^] 

ORDER XVII. 

Adjournments. 

l._ Court may grant time and adjourn 
hearing [LJ 

Costs of adjournment. 

2 Procedure if parties fail to appear on 
day fixed 

3. Com t may proceed notwithstanding 
either party fails to produce evidence, etc 

ORDER XVIII 

Hearini- of the Suit and Examination of 
Witnesses. 

1. Right to begin. 

2. Statement and production of evid- 
ence. [M] 

3. Evidence vhere several issues. 

4. Witnesses to be examined in open 
Court. 

5. How evidence shall be taken in ap- 
pealable cases. 

6. When deposition to be interpreted. 

7. Evidence under section 138. 

8. Memorandum when evidence not taken 
down by Judge. 

9. When evidence may be taken in 
English. 

10. Any particular question and answer 
may be taken down 

11. Questions objected to and allowed by 
Court. 

12. Remarks on demeanour of witnesses. 

13. Memorandum of evidence in unappeal- 
able cases 

14. Judge unable to make such memo- 
randum to record reasons of his inability. 

15. Power to deal with evidence taken 
before another Judge. 

16 Power to examine witness imme- 
diately. 

17. Court may recall and examine 
witness. 

18. Power of Court to inspect 

ORDER XIX 
Affidavits 

1. Power to order any point to be 
proved by affidavit. 

2 Power to order attendance of depo- 
nent for cross-examination 

3. Matters to which affidavits shall be 
confined. 

4. Cause title of affidavits. [A] 

5. Paragraphing and numbering of affi- 
davits. 

6 Deicription of deponent. [A] 

7 Knowledge of deponent or deponents. 




Form of declaration \A] 

9 Affidavit to be passed on declaranfs 
knowledge or information [A ] 

10 Description of place, person, etc., re- 
ferred to in affidavit. [A] 

11. Identification of deponent. [A] 

^12. Identification of purdanaskm women. 

13. Person before whom affidavit is made 
to ascertion deponent’s knowledge of con- 
tents of affidavit. [A] 

14. Time and place where affidavit is 

1-74 


Rules. 

sworn to be noted at the foot thereof. [A] 

IS. Correction of clerical errors in affida- 
vit. [/!]. 

ORDER XX. 

Judgment and Decree 

1 Judgment when pronounced [il/J 

2. Power to pronounce judgment writtem 
by Judge's predecessor. 

3. Judgment to be signed. [31] 

4 Judgment of Small Cause Coui Is. 

Judgments of other Courts 

5 Court to stale its fl..cis'nn on each 
issue. 

6. Contents of decree, [ili] 

7. Date of decree 

8. Procedure where Judge has vacated 
office before signing decree. 

9. Decree for recovery of immoveable 

10 Decree for delivery of moveablo 
proper^ 

11. Decree may direct payment by instal- 
ments. 

Order, after decree, for payment by 
instalments. 

12. Decree for possession and mesne pro- 
fits. [Mj 

13 Decree in administration suit, 

14. Decree in pre-emption suit. 

15. Decree m suit for dissolution of part- 
nership, 

16. Decree in suit for account between 
principal and agent 

17. Special directions as to accounts. 

18. Decree in suit for partition of pro- 
perty or separate possession of a share 
therein 

19. Decree when set- off is allowed . 

Appeal from decree relating to set-off. 

20 Certified copies of judgment and 
decree to be furnished. 

21. Notice of drawing up of decree ana 
disposal of objections to diaft decree. \A\ 
ORDER XXI. 

Execution of Decrees and Orders. 

Payment under decree. 

1. Modes of paying money under decree. 

2, Payment out of Court to decree- 
holder. [M] 

Courts Executing Decrees. 

_ 3 Lands situate in more than one juris- 
diction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6 Procedure where Court desires that 
its own decree shall be executed by another 
Court. 

7. Court receiving copies of decree, etc., 
to file same without proof. 

8. Execution of decree or order by 
Court to which it is sent 

9 Execution by High Court of decree 
transferred by other Court 

Application for Execution. 

10. ^plication for execution. 

11. Oral application. 

Written application. [M] 

12. Application for attachment of move- 
able property not in judgment-debtor’s pos- 
session. 
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13. Application tor aUachment ot im- 
moveable propercy to contain certain parti- 
culars. ... ^ ^ 

I..I Power to lequiie certified extract 
from Collector's legbter in certain cases. _ 
li Application for execution by joint 
decree-holder. 

16. Application for execution by trans- 
feree of decree 

17 Procedure on receiving application for 
execution of decree. [Afj 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims 
under same decree. 

20 Cross-decrees and cross-claims in 
mortgage suits. 

21. Simultaneous execution. 

22. Notice to show cause against e.xecu- 
.tion in certain cases [M & B] 

23. Procedure after issue of notice. 

Process for Execution 

24 Process for execution. 

25 Endorsement on process. [M] 

SrxY OF Execution. 

26 When Court may stay execution. 

Power to reamre security from, or 

impose conditions upon, judgment 
debtor. 

27 Liability of judgment-debtor dis- 
charged. 

28 Order of Court which passed decree 
or of appellate Court to be binding upon 
Court applied to 

29. Stay of execution pending suit be 
tween decree holder and judgment-debtor 

i^-A Stay of execuUon pending suit 
under 0. 21, R. 63 [P & L] 

Mode of Execution. 

30. Decree for payment of money. 

31. Decree for specific moveable property. 

32. Decree for specific performance, for 
restitution of conjugal rights or for an m- 
j unction 

33. Discretion of Court in executing de- 
crees for restitution of conjugal rights. 

34. Decree for execution of document, or 
-endorsement of negotiable instrument. 

35. Decree for immoveable property. 

36. Decree for delivery ot immoveable 
property when in occupancy of tenant 
Arrest AND DETENTtoN IN the Civil Prison. 

37 Discretionary power to permit judg- 
ment debtor to show cause against detention 
in prison 

^ Warrant for arrest to direct judg- 
ment-debtor to be brought up. 

39. Subsistence allowance. [M] 

40 Proceedings on appearance of judg- 
ment-debtor in obedience to notice or after 
arrest. [M] 

Attachment of Property. 

41- Examination of judgment-debtor as 
to his property. 

42 Attachment in case of decree for rent 
or menie profits or other matter, amount of 
which to be subsequently determined, 

43. Attachment of moveable property, 
other than agricultural produce, in posses- 
sion of judgment-debtor. [Af] 

43-A. Disposal of attached property, [if]. 


Rules. 

43- B, Changes of feeding and mamtaining 
livestock after attachment. [M] 

44. Attachment of agricultural produce. 

44- A. Copy of warrant of atiaclmeni to 
be sent to Collector if agricxiliwal produce 

IS attached. [ 5 ] 

45. Provisions as to agricultural produce 
under attachment [B] 

46 Attachment of debt, share and other 
property not in possession of judgment- 
debtor 

47. Attachment of share in moveables. 

48 Attachment of salary or allowances 
of public officei or servant of railway com- 
pany or local authority. [M] 

49 Attachment of partnei shi p property 

SO. Execution of decree against firm. 

51 Attachment of negotiable instiuments. 

52 Attachment of property in custody of 
Court or public officer. 

53. Attachment of decree. [Af] 

54 Attachment of immoveable property. 

[ 5 ] 

55. Removal of attachment after satis- 
faction of decree. 

56 Ordei for payment of coin or cur- 
rency notes to party entitled undei decree. 

57. Determination of attachment 
Investigation of Claims and Objecions. 

58 Investigation of claims to, and objec- 
tions to attachment of, attached property. 

Postponement of sAle 

59 Evidence to be adduced by claimant. 

60. Release of property from attachment 

61 Disallowance of claim to property 

attached 

62. Continuance of attachment subject to 
claim of incumbrancer. 

63 Saving of suits to establish right to 
attached property 

Salf Generally, 

64. Power to order property attached to 
be sold and proceeds to be paid to person 
entitled. 

65 Sales by whom conducted andhow' 
made 

66. Proclamation of sales by public auc- 
tion. 

67. Mode of making proclamation. 

68 Time of sale. 

69. Adjournment or stoppage of sale. 

[51 

70. Saving of ceitain sales. 

71. Defaulting purchaser answtrable for 
loss on re-sale. 

72. Decree-holder not to bid for or buy 
property without permission. 

Where decree-holdei purchases, 
amount of decree may be taken as pay- 
ment 

72-A Leave to bid to mortgage decree- 
holder to be granted on terms [B] 

73. Restriction on bidding or purchase by 
officers. 

Sale of Moveable Property. 

74. Sale of agricultural produce. 

75 Special provisions relating to growmg 
crops. |L] 

76. Negotiable instruments and shares in 
corporations. 

77, Sale by public auction. 



The Code of Civil Procedure (V of 1908). 


587 


Rules 

I 78 Irregularity not to vitiate sale, but 
any person injured may sue 

79 Delivery of moveable property, debts 
and shares 

80 Transfer of negotiable instruments 
and shares. 

81 Vesting order in case of other pro- 
perty 

Sale of Lmuoveadle Peopcriy 

82. What Courts may order sales. 

83 Postponement of sale to enable judg- 
ment'debtor to raise amount ol decree. 

84 Deposit bj purchaser and re-sale on 
default. 

55 Time for payment in full of purchase- 
money 

86 Procedure in default of payment. 

87. Notification on re-sale. 

88. Bid of co-sharer to have preference. 

89. Application to set aside sale on de- 
posit [M] 

90 Application to set aside sale on 
gtound of 11 regularity or fiaud 

91. Application by purchaser to set aside 
sale on ground of judgment-debtor having 
no saleable interest. 

91-A. [B] 

92. Sale when to become absolute or be 
set aside [A/] 

93. Return of purchase-money in certain 
.cases 

91. Certificate to purchaser. 

95 Deliveryof property in occupancy of 
judgment debtor. 

96. Delivery of property in occupancy of 
tenant 

Resistance to delivery of Possession to 
Decree holder or Purchaser 

97 Resistance or obstruction to posses- 
sion of immoveable propertj 

98 Resistance oi obstruction by judg- 
ment-debtor. 

99 Resistance or obstruction by bona 
fide claimant. 

100. Dispossession by decree-holder or 
purchaser 

101. Bona fide claimant to be restored to 
possession 

102. Rules not applicable to transferee 
pendetjte life. 

103 Orders conclusive subject to regular 
suit 

104. Mode of service of order. [£] 

Entry of result of execution in suit 
register. [A] 

105 Attachment of moveable property to 
be through Court Amin [^] 

lOff. Encumbrance certificate to be filed 
before sale of immoveable property, [A] 

107. Determination of ancestral character 
of the land [/f] 

108 Notice to Collet tor before sale of 
revenue- free or revenue-paying land [.4] 

109. Reports of Collector and Sub-Regis- 
trar to be open to public inspection. 

110 Results of enquiry under Rule 66 to 
he made'on order of Court in Judge's own 
hand [A] 

111. Notification of materials facts not 
stated tn proclamation of sate. [A] ' 


Rules, 

112. Costs of proceedings under Rr. 66 
108 and W [A] 

113 Court to infotm officer conducting 
sale, if other decree-holders are ehUtled to 
share in proceeds, [A] 

114. Piocediire in case of sale in erecu- 
non oj house ot building {oithvi Imiti of 
Military Canloivnem [.4] 

115 Proceiliire o,i sale of ijiitis, ammiini- 
mn, etc , requinep tucnce f I] 

116. Dectce-hnldc} applyii’ii }oi utfuch- 
meni oj hvcstoih to d^po\.t ,.o\t cf iiiniiJcn- 
ance.ctc. [/J] 

117. Custody 0 ] attached I'ldtoJ:. 

118. Removal of hvesto.n /> the neatest 
pound [/4] 

119. Levy of charge for ohimals coitmiii- 
ied to the pound, [A] 

120. Maintenance charges of attmais im- 
pounded. [/I] 

121 Period for which charges are payable 

122. Animals impounded nut to be released 
eveept on order of Court [A] 

123. Custody of moveables other than 
livestock. [A ] 

124. Persons tn special charge of attacked 
property, [/4] 

125. Pees payable for attendance \A\ 

126 Attaching officet to certify to attend- 
ance. [A] 

127 Refund of charges where attachment 
ts withdrawn etc, [A] 

128 Fees Paid to be entered in register of 
petty receipts and re-payments [A\ 

129 Procedure on remitting amount levied 
to treasury, [A] 

130. Cost of atfachmeiil and sale to be 
paid by decree-holder to ofiicet of Cotti t [.4 ] 
ORDER XXI-A 
(Insekied b\ Calcutta) 

[Rules 1-17] 

order XXII. 

Death, Marriage and Insoivencv of 
Parties. 

1 No abatement by part/s death, if 
right to sue survives. 

2. Procedure where one of several 
plaintiffs or defendants dies and right to sue 


several plaintiffs or of sole plaintiff. 

4. Procedure m case of death of one of 
several defendants or of sole defendant. [iW ] 

5. Determination of question as to legal 
representative [M] 

6. No abatement by reason of death 
after hearing. 

7. Suit not abated by marriage of 
female party. 

8 When plaintiff's insolvency bars suit. 
Procedure where assignee fails to 
continue suit or give security. _ ^ 

9, Effect of abatement or dismissal. 

10 Procedure incase of assignmentbe- 

fore final order in suit 

11. Application of Order to appeals. iC j . 
ll-A, Entry of legal representative on 

the record a quasi-} udicial act. [M] 

12. Application of Order to proceedings. 
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Rules. 

ORDER XXIII. 

WlTHI<RAVV4L ANJl ADJUSTMENT OF StUTS. 

1. Wuhdja’,val oi suit or abandonment 

of part of claim. , . „ 

2. Limitation law not affected by first 
suit. 

3. Compromise of suit. 

4. Proceedings in execution of decrees 
not affected. 

ORDER XXIV. 

Payment into Court. 

1. Deposit by defendant of amount in 
satisfaction of claim. 

2. Notice of deposit. 

3. Interest on deposit not allowed to 
plaintiff after notice 

4. Procedure where plaintiff accepts 
deposit as satisfaction in part. 

5. Procedure where he accepts it as 
satisfaction in full. 

ORDER XXV. 

Security for Costs. 

1. When secuiity for costs may be re- 
quired from plaintiff. [A.MN.] 

Residence out of British India. 

2. Effect of failure to furnish security. 


ORDER XXVI. 

Commissions. 

Cammissions to examine Witnesses. 

_ 1. Cases m which Court may issue com- 
mission to examine witness. 

2. Order for commission 

3. Where witness resides within Court's 
jurisdiction. 

4. Persons for whose examination com- 
mission may issue 

_ 5. Commission or request to examine 
witness not within British India. 

6. Court to examine witness pursuant to 
commission. 

7. Return of commission with deposi- 
tions of witnesses. 

8 When depositions may be read in 
evidence. 

8-A (No security from Crown). 

8B (Meaning of ‘Crown' and ‘Crown 
pleader'.) 

Commissions for Local Investigations. 

9. Commissions to make local , investi- 
gations. 

10. Procedure of Commissioner. 

Report and depositions to be evidence 

in suit 

Commissioner may be examined in 
person. 

Commissions to Examine. Accounts. 

11. Commission to examine or adjust 
accounts. 

12 Ciourt to give Commissioner necessary 
instructions. 

Proceedings and report to be evidence. 

Court may direct further enquiry. 

Commissions to make Partitions. 

13. Commission to make partition of im- 
moveable property. 

14 Procedure of Commissioner. 

General Provisions. 

15. Expenses of commission -to be paid 
into Court [m\ * 


Roles. 

16 Powers of Commissioners. 

17. Attendance and examination of wit- 
nesses before Commissioner 

18. Parties to appear before Commis- 
soner. [^] 

19. to Commissions issued at the 

instance of foreign tribunals. (Added hv 
Act X of 1932.) ^ 

ORDER XXVI-A. (M) 

1. Commissions to translate documents, 

[M] 

ORDER XXVII. 

Suits by or against the Government or 
PuBuc Officers in their Official 
Capacity. 

1. Suits by or against Government. 

2. Persons authorized to act for (jovern- 
ment. 

3. Plaints in suits by or against Govern- 
ment. 

4 Agent for Government to receive 
process. 

5. Fixing of day for appearance on be- 
half of Government. [M] 

6. Attendance of person able to answer- 
questions relating to suit against Govern- 
ment 

7. Extension of time to enable public 
officer to make reference to Government. 

8 Procfcduie m suits against public- 
officer. 

ORDER XXVIII. 

Suits by or against Miutary Men. 

1. Officers or soldiers who cannot obtain 
leave may authorize any person to sue or 
defend for them 

2. Persons so authorized may act per- 
sonally or appoint pleader. 

3. Service on person so authorized, or 
on his pleader, to be good service 

ORDER XXIX. 

Suits by or against Corporations. 

1. Subscription and verification of 
pleading. 

1-A. Time to be allowed for appearance' 
in suits against Local Authority. [Sf\ 

2. Service on corporation. 

3. Power to require personal attendance 
of officer of corporation. 


ORDER XXX. 

Suits by or against Firms and Persons 

CARRYING ON BUSINESS IN NAMES OTHER 
THAN their own 

1. Suing of partners in name of firm 

ll] 

2. Disclosure of partners’ names. 

3. Service. 

4. Right of suit on death of partner. 

5. Notice in what capacity served. 

6. Appearance of partners. ' 

7. No appearance except by partners. 

8. Appearance u der protest. 

9. Suits between co-partners. 

10 Suit against person carrying on busi- 
ness in name other than his own. 

ORDER XXXI. 

Suits by or against Trustees, Executors 
AND Administrators. , . 

1. Representation of beneficiaries ia 



The Code of Civil Procedure (V of 1908). 


589 


■Rules. 

-suits concerning property vested in 
'trustees, etc. 

2. Joinder of trustees, executors and 
administrators. 

3. Husband of married executrix not to 
join. 

ORDER XXXII. 

Suits by oh against Minors and Persons 

OF UNSOUND MIND 

1. ^^l^or to sue by next friend \L] 

2. Where suit is instituted without next 
friend, plaint to be taken off the file. 

3. Cuai dian for the suit to be appointed 
by Court lor minor defendant [/,] [M] 
IB \ [A']. 

4. Who may act as next fiiend or be 
appointed guardian for the suit. [L\ [At] 
[N] 

5. Representation of minor by next 
friend or guaidian for the suit 

6. Receipt by next friend or guardian 
for the suit of property under decree for 
minor. 

7. Agreement or compromise by next 
friend or guardian for the suit [A/] 

8 Retirement of next friend 

9, Removal of next friend 

10 Stay of proceedings on removal, etc , 
■of next friend. 

11. Retirement, removal or death of 
guardian for the suit 

12. Course to be followed by minor plain- 
tiff or applicant on attaining majority. 

13 Where minor co-pIaintiff attaining 
majority desiies to repudiate suit 

14. Unreasonable or improper suit 

14-A Appointment of removal of guar- 
dian or next friend, a quasi- judicial act [ -J/] 

15 Application of rules to persons of 
■unsound mmd 

16 Saving for Princes and Chiefs 

17 Time for appearance ixiheie defend- 
•ant is fmder the superintendence of the 
'Court of IVarJs [t/1 

ORDER XXXIII. 

Suns DY Paupers. 

1 Suits may be instituted in forma 
Pauperis [R] 

2. Contents of application 

3. Presentation of application 

4. Examination of applicant 

If presented by agent, Court may 
order applicant to be examined by commis- 
sion. 

5 Rejection of application _ 

6 Notice of day for rectiving evidence 
of applicant’s pauperism 

7. Procedui-e at heating _ 

8. Procedure if application admitted, 

9 Dispaupering. 

10 Costs where paupei succeeds 

11. Procedure where pauper fails. 

12, Government may apply for payment 
of Court-fees 

13 Government to be deemed a party 

14 Copy of decree to be sent to Collec- 
tor. 

^ IS Refusal to allow applicant to sue as 
pauper to bar subsequent application of like 
-nature. 


Rules. 

16. Costs. 

ORDER XXXIV. 

Suits relating to Mortgages of 
Immoveable Property 

1 Parties to suits for foreclosure, sale 
and redemption 

2 Preliminary decree in foreclosure 
suit. IS] 

3 Final deciee in foreclosure suit 
Power to enlarge time 
Discharge of debt 

4 Prebnimary decree in suit for sale, 

m 

Power to decree lu fo.cr' ii' •■;- 

suit. 

5. Final decree in suit io«- sale [P] 

6 Recovery of balance due on moitgage 
in suit for sale. 

7. Preliminary decree m redemption 
suit [B] 

8. Final decre in redemption suit, 

8 A. Recovery of balance due on mort- 
gage in suit for redemption 

9. Decree where nothing is found due 
or where mortgagee has been overpaid. 

10. Costs of mortgagee subsequent to 
decree. 

11. Payment of interest. 

12. Sale of property subject to prior 
mortgage 

13 Application of proceeds 

14 Suit for sale necessary to bring mort- 
gaged property to sale. 

15. Mortgages by the deposit of title- 
deeds and charges 

ORDER XXXV. 

Interpleader. 

1 Plaint in inlerplcader-suit 
2. Payment of thing clairred into Court 
3 Procedure where defendant is suing 
plaintiff 

4. Procedure at first hearing 

5 Agents and tenants maj not institute 

interpleader- so Its. 

6. Charge foi plaintiff's costs. 

ORDER XXXVI 
Special Case 

1. Power to state case for Court's 


opinion 

2 Where value of subject-matter must 
be stated 

3. Agreement to be filed and registered 
as suit ... ^ , 

4 Parties to be subject to Court s juris- 
diction. 

5 Hearing and disposal of case. 

ORDER XXXVII 

Summary Pcoceduri on Negotiadie 
Insirumfnts. 

1. Application of Order [i] 

2 Institution of summary suits upon 
Bills of Exchange, etc [B] 

3. Defendant showing defence on merits 
to have leave to appear. [D] 

4 Power to set aside decree 

5 Power to order bill, etc , to be de- 
posited with officer of Court, 

6. Recovery of cost of noting non- 
acceptance of dishonoured bill or note 

7 Procedure in suits. 
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ORDER XaXVJII, 

AKEESI A>,D An\CIIMENT EFtfORE 

J UDGWENT 

bejoip I'ldi/ment.. 

1. Where delcndaut may be called upon 
to furnish security for appearance. 

2 Security 

3. Procedure on application by surety 
to be discharged. 

4 Procedure where defendant fails to 
furnish security or find fresh security. 

AttachhBnt hejon judgment 

5 Where defendant may be called upon 
to furnish security for production of pro- 
perty. 

6 Attachment where cause not shown 
or security not furnished 

7. Mode of making attachment 

8. Investigation of claim to property 
attached before judgment. 

9. Removal of attachment when security 
furnished or suit dismissed. 

10 Attachment before judgment not to 
affect rights of strangers, nor bar decree- 
holder from applying for sale 

11 Property attached before judgment 
not to be re attached in execution of decree. 

12. Agricultural produce not attachable 
before judgment. 

13 Small Cause Courts not to attach im- 

"‘>™“'’TrS'er XXXIX 

Temporary Injunctions and 
Inifriocuiory Orders. 

Temporary Injunctions 

1. Cases in which temporary injunction 
may be granted. 

2. Injunction to restrain repetition or 
continuance of breach. 

3 Before granting injunction, Court to 
direct notice to opposite party. 

4. Order for injunction may be dischar- 
ged, varied or set aside 

i Injunction to corporation binding on 
its officers 

Intetlocutofy Orders. 

6 Power to order interim sale 

7. Detention, preservation, inspection, 
etc , of subject-matter of suit 

8 Application for such orders to he after 
notice 

9 W'hen party may be put in immediate 
possession of land the subject-matter of suit. 

10 Deposit of money, etc , in Court 

ORDER XL 

Appointment of Receivers. 

1 Appo.ntmenl of receivers 

2 Remuneration. 

3. Duties 

4. Enforcement of receiver's duties 

5 When Collector may be appointed 
receiver. 

ORDER XLI. 

Apfeals from Original Dcerees. 

1 Form of appeal 

What to accompany memorandum. 
Contents of memorandum, [it/] 
Court-fee valuation 

2. Grounds which may be taken in appeal 

3. Rejection or amendment of memo- 
landum. 


Rules. 

4. One of several plaintiffs or defendants 
may obtain reversal of whole decree where 
itpiocceds onground common to all 

Stay of Proceedings and of Execution. 

5. Stay by Appellate Court. 

Stay by Court which passed the decree. 

6. Security in case of order for execu- 
tion of decree appealed fiom 

7. No security to be required from the 
Government 01 a public officer in certain 
cases. 

8 Exercise of powers in appeal from, 
order made m execution of decree 

Procedure onadaiission of Appeal. 

9. Registry of memorandum of appeal 

Register of appeals. [fW] 

10 Appellate Court may xequire appellant 
to furntbih security for costs. 

Where appellant resides out of British 

India 

11. Power to dismiss appeal without send- 
ing notice to lowei Court 

12. Day for hearing appeal 

13. Appellate Court to give notice to 
Court whose decree appealed from 

Transmission of papers to Appellate 

Court 

Copies of exhibits m Court whose de- 
cree appealed from. 

14 Publication and service of notice of 
day for hearing appeal [M & C] 

Appellate Court may nself cause notice 
to be served, 

15. Contents of notice 

Procedure on Hearing 

16. Right to begin 

17. Dismissal of appeal foi appellant's 
default 

Hearing appeal cx parte 

18. Dismissal of appeal where notice not 
served in consequence of appellant's failure 
to deposit costs. [M] 

19. Re-admission of appeal dismissed for 
default. [M] 

20. Power to adjourn hearing, and direct 
persons appearing interested to be made 
respondents 

21. Re-hearing on application of i espond- 
ent against whom M poile decree made 

22 Upon hearing, respondent may object 
to decree as if he had prel erred separate 
appeal 

Form of objection and provisions ap- 
plicable thereto. 

23 Remand of case by Appellate Court. 

24. Wffiere evidence on record sufficient, 

Appellate Conn m^y deteimine case finally. 

25 Where AppelUlt Cuviit may Irame 
issues and refer them for Inal to Court 
whose decree appealed from. 

26. Findings and evidence to be put on. 
record. 

Obje tions to finding. 

Determination of appeal 

27. Production of additional evidence in 
Appellate Court. 

28 Mode of taking additional evidence. 

29. Points to be defined and recorded. 

Judgment in Appiai. 

30. Judgment when and where pronounced.. 
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Rules. 

31 Contentii, date and signature of judg- 
ment [M] 

32 What j udgment may direct. 

33. Powet of Court of apreal. 

34. Dissent to be recorded 

Dfcree in Apfexl. 

33. Date and contents of decree 

Judge dissenting from judgment need 
not sign decree 

36. Copies of judgment and decree to be 
furnished to parties, 

37. Certiiied copj of decree to be sent to 
Conit v.hose decree appealed from 

35. Aitdncs fot M’rvice an appeal. [A & 


URDER XLl-A [M] 

1 RuL' 6 of 0. 41 to apply to appeal’s to 
Hiyh Court subject to iiiodijicatious in this 
order [M\ 

2. Fees fof sotice of nonce to acconi- 
pany tiictnoranduin of appeal [4/] 

Period fc) cntiy of appearance by res- 
pondent [ i/] 

3 Respondent intending to contest appeal 
to file viemoraudum of appearance within 
presiribed period [M\ 

Respondent not entering appearance in 
ime not entitled to print records except on 
application supported by affidavit e.x plaining 
o«iwiio»i [Af] 

4 Memorandum of appeal and appear- 
ance to state address for setvice on pleader 
or parly m person [A/] 

5 Power of Cuuft to direct service of 
notice of appeal or other notice by post [M] 

6. Sufficiency of setvice if notice left at 
address for sei vice [M\ 

7 Notice to be sent by registered post un- 
less otherwise directed by Court [A/] 

8. Respondents not appealing by same 
pleader to give notice of appeal ance to each 
other. [.If] 

9 List of cases wherem notice is to be 
issued to respondent to be affixed to notice- 
board of the Coiot 

10 Power of Court to dismiss appeal 
when tecurds a>e iioi printed owing w de- 
fault of party. CO‘<rt not bound to read im- 
printed records \M] 

11 Costs of application and adjournments 
IM] 

12. Respondent to file copies of memo- 
randum oj objections and fees for service. 
[M\ 

13. Power of Registrar to dispense with 
service of copies, if appellant refuses to 
accept copies tendered by party. 

14. Provisions of 0. 41, R 31, inapplicable 
to High Court fl/j 

ORDER Xll-B [M] 

1. Rules of 0. 41 A applicable to appeals 
under Cl 15 of the Letters Patent [M] 

2. Notice of appeal [ V] 

ORDER XLII 

Appeals from Appellate Decrees. 

1. Procedure. 

2 What to accompany memorandum of 
appeal [MSlL] 

ORDER XLITI. 

Appeals from Orders. 

1. Appeals from orders. 


Rules. 

2. Procedure. [M] 

3. Memorandum of appeal from appeP 
late order. [M\ 

ORDER XLIV. 

Paupfr Appeals 

I Who may appeal as pauper 
Procedure on application for admis- 
sion of appeal 

2. Inquiry into paupensin. 

ORl )PR XLV. 

A?pi \L'' Krxr. ly Couxeu. 

1. “Decree” derined 

2. Application to Court : 

complained ot 

3 Certificate as to -value ol Jitnesc. 

4. Consolidation of suits. 

5 Remission of dispute to Com t of first 
instance 

6 Effect of refusal of certificate 

7 Security and deposit required on 
giant of certificate [B] 

8 Admission of appeal and procedure 
thereon 

9. Revocation of acceptance of security. 

9-A Power to dispense with notices in 

case ol deceased parties 

10. Power to older further securitj' or 
pajment 

II Effect of failure to comply with 
order. 

12 Refund of balance deposit. 

13 Powei s of Court pending appeal 

14. Increase of secuntj found inade- 
quate 

15. Procedure to enforce orders of King 
in Council 

16 Appeal from order relating to exe- 
cution. 

17 Appeals to Federal Couits 

ORDER XLVI, 

REFhRr-NCr 

1 Reference of question to High Court. 

2. Court may pass decree contingent 
upon decision of High Court 

3 Judgment of High Court to be trans 
mitted, and case disposed of accordingly. 

4 Costs of reference to High Court, 

5. Power to alter, etc., decree of High 
Court making reference 

6 Power to refer to High Court ques- 
tions as to jurisdiction in small cau'es. 

7 Power to District Court to submit for 
revision proceedings had under mistake as 
to jurisdiction in small causes 

8 Applicability of 0 41, R 38 to pro. 
ceedtngs under this oidei [A] 

ORDER XLVII. 

Review 

1 Application for review of judgment 

2 To whom applications for review may 
be made. 

3 Form of applications for review. 

4 Application where rejected. 
Application where granted 

5. Application for review in Court 
consisting of two or more Judges 

6 Application where rejected 

7 Order of rejection not appealable 
Objections to order granting appli- 
cation. [M] 
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Rules. 

8. Registrj of ap^ihcation granted, and 
order for rc-heanug. 

9. Bar oi certain applications 

10. AppHcabiUty op 0. 41, R. 38 to pro^ 
aedmgs tiader this order. \A] 

ORDER XLVIII. 

Miscellaneous. 

1. Process to be served at expense of 
party issuing. Costs of service. 

2. Orders and notices how served. 

3 Use of forms m appendices 

ORDER XLIX. 

Chabtered High Courts 

1. Who may serve process of High 
Courts 

2. Saving in respect of Chartered High 
Courts. 

3. Application of rules. [5] 

ORDER L 

Provincial Smvll Cause Courts 

1, Provincial Small Cause Couits 


Rules. 

ORDER LI. 

Presidency Small Cause Courts 
1. Presidency Small Cause Courts' 
ORDER LII. lA] 

Applicability of 0. 41. R, 38 to proceedinas 
under S. 115 \A] 

Appendices to the First Schedule. 
Forms. 

A —Pleadings. 

1. Titles of suits 

2. Description of parties in particular 
cases 

3 Plaints. 

4. Written statements 
B —Process. 

C— Discovery, inspection and admission 
D -Decrees 

E. — Execution 

F. — Supplemental Proceedings 

G. — Appeal, Reference and Review 
H — Miscellaneons. 


THE FIRST SCHEDULE, 

ORDER I. 

Parties to Suits. 

1. [S. 26.] All persons may be joined in one suit as plaintiffs in whom 
, 1 ,, ^ V ' j to relief m respect of or arising out of the 

plSffs ^ transaction or series of acts or transac- 

tions IS alleged to exist, whether jointly, severally or 


Notes. 

0. 1, R 1 • Scope of.— The rule is only an 
enabhng one allowing a number of plaintiffs, 
with the same right to relief, to join in one 
suit, instead of bringing separate suits 24 
■C. 385 (388) . .^ee also 38 M. 406=28 M L.J 
535 (PC) The words “in respect of the 
same transanction" are wider than the words 
“in respect of the same cause of action" 25 
M 745 Suit by one member for recovery of 
family debt, other members being impleaded 
as defendants not bad for non joinder. 99 1. 
C 565=1927 L 129 (1) , 1927 M 984=106 1 
C 140 

Applicability — 0 1, R. 1 applies not only 
to joinder of plaintiffs, but also to joinder 
of causes of action So under that lulc 
several causes of action can be joined in one 
suit if some common question of law oi fact 
would arise 41 CWN 27=1936 C 650. 
Rule applies to appeals also 75 I.C. 950= 
1923 L 638 

Persons.— A ship is a person. 12 B 241. 

Effect of. — ^The words “in the alternative" 
apply to cases in which there is doubt as to 
■who is the person entitled to sue 6 M. 243. 
See also 18 A. 433 

Who MAY BE JOINED AS PLAINTIFFS.- 
Where the interests of two plaintiffs are 
identical and not antagonistic, they can sue 
jointly. 16 B. 119 Plaintiffs who have 
separate interests in ^.ubject- matter of suit 
may join. 4 A 261 (F B ) ; 1929 A 790. All 
persons having a common cause of action 
are entitled to join as plaintiffs. IS B 309 
A plaintiff is entitled to join as co-defendants 
■persons against whom he has different causes 


of action m cases where common questions 
of law and fact are involved SS C 164 
bmts by different sets of plaintiffs claim- 
ing in the alternative is maintainable, provid- 
ed there is a common question of law or 
fKt lOP.U 1916=32 j!c 526=43 “"l j! 
4//. Several peisons having distinct shares 
111 certain properties can join in a suit againt 
a person m possession under a deed of gift 
sought to be set aside 4 A 261 (F B ) See 
aho 33 C 367, Several persons could not 
file a joint suit for damages foi then wrong- 
ful detention in jail after the expiry of their 
term of imprisonment. 11 C 524. Suit by 
several plaintiffs— Each plaintiff having sepa- 
rate cause of action in which others are not 
interested- Xii'joindei of causes of action 
arises 1926 M.W.N. 723=1926 M 1140=98 
• ^ causes of action— Mis- 

joinder— Suit by temple servants to set aside 
order of dismissal by temple trustee if and 
when bad for misjoinder 1926 M. 57=91 
I.C, 525 Joinder of diffeicnt causes of action 
permitted by change of phrast-ology if other 
conditions are satisfied Co-plaintiffs-AIl 
<icfendants not interested in relief— Tomder 
of different causes of action Effect 'of, 17 
L.W. 25=69 1 C 402=1923 M 331 (2) Same 
person can be plaintiff and defendant in two 
aisfinct capacities in the same suit. 93 I C 
214=1926 S. 4 

Co-MORICAGEES-Suit for sale by oiie- 
Others refusing to join to be added as defen- 
dants— Form of decree to be passed. 47 
C U5=46 I A 272=37 M L.J 483 (P.C). 

Co-sharers.^ Co-sharer landlords can sue 
tenants collectively even if they collect rent 
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in the alternative, where if such persons brought separate suits, any common 


Notes. 

separately and the rent refers to different 
periods 10 I.C 891=14 CLJ. 373 A 
co-o\vner of immoveable property can sue 
for injunction against intending trespasseis 
without joining the other co-owners as pai- 
ties 35 IC 147=3 L.W. 542 Where 
auction-purchaser of a residuary share of an 
•estate sued the co-sharers for joint posses 
Sion m separate suits, no secret arrangement 
among the co-sharers regarding the mode of 
enjoyment of the property will bind the pur- 
chaser and the suits will not be bad for 
splitting up of claim 44 C.LJ. 293=99 I.C. 
177=1927 C. 237. One co-sharer cannot sue 
for enhancement of his "hare of rent. 4 C 
96 (F.B.) See also 20 C. 107 ; 19 C 610. All 
co-sharers are necessary pai ties in a suit for 
profits for jerait land held bj defendants in 
addition to their shares 1 P L J 573=35 I C 
868 (F B.). All co-owners must join m a suit 
to recover their property 10 B. 32. One of 
several joint proprietors cannot sue m eject- 
ment 4 C 9bl See also 1936 R.D. 85 One 
of several joint lessors cannot sue for his 
share of rent, payable under a lease to all 
the lessors 5 A. 40 See also 4 C 89 

Co-trustees. — Ordinarily all trustees 
should be co-plaintiffs,and only such of them 
should be made defendants as are unwilling 
to join as plaintiffs, or have done some act 
precluding them from being plaintiffs. 1932 
C 27=35 C.\V N. 478 (5 C L J. 527, Foil. , 48 
I. A 302. Ref ) See also 1 P L.J 437=24 
IC 806;30M.L.J.619=33IC 52 

Co-promisees— S uit by one of them— 
Others joined as co-defendants- Suitnotbad 
when the other promisees have raised pleas 
contrary to plaintiff. 133 I C 871=1931 L. 
445. 

Ejectment -—A plaintiff who has made the 
co-sharer landlords pro forma defendants in 
a suit for ejectment is entitled to get a decree 
for recovery of possession of the property in 
suit to the extent of his share jointly with the 
pro forma defendants in the suit 58 C L J 
133 See aho 1936 R.D. 85 On a suit for 
ejectment of a trespasser, all the joint 
owners are not necessary parties. 1933 L. 
999=147 I C 505. 

Joint toet-fevsohs -Frame of suit against 
—Single suit by several injured persons, if 
proper. 138 I.C 77=1932 ALJ 497= 

1932 A 401. 

M.mntenvnce suit— Where same decree 
ordered a person to pay maintenance to 
mother as well as widow of his deceased 
nephew, held, the two women could jointly 
sue for arrears of maintenance and it was 
not necessary that they should file separate 
suits 1933 P 644. 

Suit by or against registered _ Trade 
Union —Proper parties m such .suit See 

1933 L 203=14 L 330=34 P L R 203 

Other illustrative cases — Benamidar 

for another in a transaction need not be join- 
ed m a suit in respect of such transaction. 10 
I C -779=4 Bur L T 74 A trustee of temple 
properties cannot sue singly for rent without 
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making other co-trustees parties to the suit 
1 P.L.J . 437=24 I.C. 806 ; 35 CW N. 478. But 
see 30 M L J 619=33 I.C. 52, contra. Manager 
of a joint family can sue on contract entered 
into by him in his own name without implead- 
ing the other members as parties to the suit. 
35 M. 683=21 M L.J. 508 : 71 P.R 1911=13 1. 
C. 305 , 23 Bom.L k. 1135=4o B. 358 Mort- 
gage smt by manager onheliPlf of all mem- 
bers is maintaiiiable 39 1 C. 427 , lb I A 4 t 
= 33 A 272 t^' ( ; J .)5 oSj /V Liitiuizan 
of a Malabar /uyi>;cc’cai. aiur^ , ir ^ r tl'p 
tarwad property. IS M. 19. 

Who are necessvry rvsirs— \ i mem- 
bers of a larwad are necessary patties to suit 
by one member against the kai navon for an 
increased rate of maintenance 7M.42S 
Receiver is a necessary party to appeal by a 
claimant whose claim with regard topro- 
.perty sold by Receiver as belonging to an 
insolvent has been dismissed. 94 I.C. 660 (1) 
=1926 L. 696 Transferee of property sold 
in execution is necessary party to set aside 
the sale if the proceedings have been com- 
menced after transfer, 15 1 C. 176=39 0 
881. Some of the executors under a will 
cannot maintain an action without implead- 
ing the other executors. 44 M.LJ 249. In 
suit for accounts of the partnership on death 
of a partner, all representatives of the de- 
ceased partner should join. 33 C. 564. All 
members of a firm are proper parties to a 
suit on a pro-note in favour of the fiim when 
the obligation on it was contracted. 15 I.C 
380=11 M.L.T. 246 In an appeal against an 
order m a partition suit that the property be 
sold as it was incapable ot partition all 
sharers are necessary parties 1001 C 17 (2) 
=1927 L 189 See also 91 i C 567=1926 C 
741 

Who are not necessary parties —A per- 
son remotely or indirectly interested is not 
a necessary party 17 CW N 835=16 C L.J. 
385. See also 59 1 C. 292 In respect of a 
piivate water-course, where no relief is 
asked against Government, the latter is not a 
necessay party 50 I.C 299=177 P.WR. 
1918. In a partition suit, persons who have 
no interest whatsoevei in the suit properties 
need not be made parties. 39 I.C 160=5 L. 
W. 207 But all interested parties should be 
joined either as plaintiffs or as defendants. 
23 OC 62=561 C. 304 A dormant partner 
IS not a necessary party in smt on a contract 
either with the firm or with one of its mem- 
bers 31 I C 913 (2) ; 38 I A 45=21 M L.J. 
378 (P C) , 33 A. 272 In an appeal by a 
secured creditor, or an insolvent debtor, 
where Receiver is a party, it is not necessary 
to join all creditors. 58 1 C 10=24 C W.N. 
401 When defendant’s tenants in a rent suit 
plead title of a third person, the third person 
is rot a necessary party to the proceedings. 
32 IC 553 See also 146 I C IS Suit by 
one lessee against another lessee for posses- 
sion IS not bad for not jninmg the landlord 
as party. 94 I C 3=1926 0 422 In suit 
under S 9, Specific Relief Act, the owner 
who is not in physical possession is rot a 
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flues!:on of lav; or fact would arise. 

’ Where it appears to the Court that any joinder of plaintiffs may 
embarrass or delay the trial of the suit, the Court 
To^ver o£ Conn to oidor pjamtiffs to their election or order 

separate ^na’s. separate trials or make such other order as may be 

expedient, 

3, [S. 28.] All persons may be joined as defendants against whom any 


Notes. . , 

necessary party. S B. 208. It is doubtful 
■whether alienees or trespassers on trust pro- 
perty can be joined as parties to a suit under 
S 92. 38 M. 1064=27 M L J 266. A Hindu 
widow and her two daughters can sue m one 
■iUit for maintenance and for the marria^ 
expenses of the daughters, 6 A, 632 
Strangers to the contract claiming adi erse 
possession are not proper parties to a suit for 
sDecific perfortnaiicc ol the contract 35 LC* 
871=4 L W, 397, See also 5 B, 177 ; 10 C, 1061i 
Suit under S. 53, Transfer of Property Act, 
for a declaration that a conveyance is voida- 
ble must be brought by or on behalf of all the 
creditors 34 C 999. One of fwo pat tfierj can- 
not sue in his own name as agent of the firm 
for breach of contract. 27 M 80. A person 
has no right to sue for damages for slafider 
of his sister. 1 M 383 Neither can a father 
sue for de/a«w?to« of his daughter, 11 A. 
104. A plaint will not be bad as contravening 
this section, because it prays for a decree m 
favour of all the plaintiffs on certain allega- 
tions, or in the alternative in favour of one 
of them 28 M 500. See a/jo29M,50; 26 
M 647. A suit is not liable to be dismissed 
because the plaintiff claims in the alternative 
over the same plot of ground rights— (1) of 
ownership, and (2) of easement. 34 C 51 
(F.B). Where a plaintiff joins as defen- 
dant a person who ought to have been joined 
as plaintiff; the suit should not be dismissed 
merely because plaintiff fails to show that 
tlie person so joined refused to appear with 
him as plaintiff 24 A 226 See also 29 M 
302 ; 26 M. 649 (F.B.) The PohHcal Agent 
and Superintendent of a State cannot sue foi 
the recovery of property belonging to the 
State 2 A. 690. Secretary of State is not 
iiecessarj party to a suit for setting aside 
sale under Punjab Excise Act, S. 60 % I.C 
9270) [25 C. 833 (P.C.),Foll.]. 

0. 1, R. 2 See 18 1 C 181 , 21 1 C. 438 
0. 1, R, 3 : Scope of.-1928 B. 91=30 Bom 
LR 162. This rule applies to joinder of 
causes of action as well as joinder of parties. 
33 Bom L.R. 1291 following (1921) 2 K.B. 1 , 
and 55 C. 164. See also 134 I C 689=33 Bom. 
LR.fj24=1931B.330,4SC U1=21CWN 
794,41 CW.N. 27= 1936 C 650 Before 
a plaintiff can join several defendants m the 
same suit, both the conditions laid down m 
the rule must be fulfilled Under 0 1, R. 3, 
a plaintiff can in the same suit combine 
distinct causes of action against several 
defendants provided that the relief claimed 
arises from a senes of acts or transactions 
and that there IS a common question of law 
or fact arismg in the suit. 144 1 C. 202=1933 
hL622. The plaintiff in order to avail him- 


self of the piovisions of this rule, has to 
satisfy two conditions . (1) that the right to- 
relief alleged to exist in him arises out of the 
same act or same transaction, and (2) that 
the suit IS of a character that if separate 
suits were instituted against the defendant 
any common question of law or fact would 
arise. Both these conditions must co-exist. 
the two conditions not being in the alter- 
native- 1930 A L.J. 99=123 I.C. 324; 1934 S. 
176. 1933 P. 653. See also 151 1 C 257=60 C. 
L.J. 199=1934 C. 405. This rule must be 
read with Rr. 9 and 10 (2) 27 C. 493, 497. 
The genet al principle regarding the joinder 
of defendants would seem to be that, there 
must be a cause of action in which all the 
defendants are moie oi less interested, al- 
though the relief asked agamst them may 
vary, and tliat separate causes of action 
against separate defendants cannot be joined 
in one action. 31B. 516;49 M.836 {See 
also Rr. 5 and 7.) R. 3 relates to a joinder 
of parties and it assumes the existence of a 
suit in a proper forum, the Court having 
jurisdiction to tiy the suit. 49 C. 895=27 (T. 
WN. 82. This rule and R 3 of 0. 11 must 


be read together 5 A 163 (170) (F.B ) , 11 
A. 33. ^ee also 1 C-W N. 300 , 29 C 2?7 ; 8 
C. 238 (245) ; 25 B. 606 , 27 B, 41 , 12 I.C 357. 
Requirements of the rule. 77 1 C 1028. 

Applicability oi R.3, condihons fok- 
Sec 49 M 836=51 M L J. 194 (F B.) Differ- 
ent mortgages on same property to same 
person by different mortgagors— Single suit 
on both joining both mortgagors 5pcl937 
N.99. 


Who are proper parties.— If a person has 
a right to defend the suit, it is the same 
thing as saymg that he is a necessary party. 
146 I.C 72=1933 M, 664=65 M.L J 290. 
Creditors are proper parties to a suit by sons 
against a Hindu father for paitition and for 
declaration that the debts contracted by 
father were not valid and binding on the 
family. 45 M. 194=42 M L.J 97. A single 
suit against all tenants, where every one of 
them _ removes crops on the land and when 
conspiracy is neither alleged nor proved, is 
bad for misjoinder of causes of action. 24 
I.C 813=4 L.W, 399 Government is a neces- 
sary party to a suit by mirasdars for declara- 
tion that the right of fishery leased out by 
Government to gramattars belonged to them. 
38 I.C. 100 So also to a suit by a person 
claiming certain lands which had been 
resumed by Government and settled with 
another party. 11 Bom.L.R 118 (FB.). .S'pe 
also 3 M.H.C.R 134; 15 M. 350. Only the 
person who prosecutes the plaintiff is liable 
in an action for malicious prosecution. _ 12 
M.LJ. 389 A suit to obtain a declaration 
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WTio may be joined as 
defendants. 


right to relief in respect of or arising out of the same- 
act or transaction or series of acts or transetions is 
alleged to exist, whether jointly, severally or in the 


Notes. 

that the plaintiffs po^sess certain rights in 
the shatHtlai can be maintained only if all 
the proprietors have been impleaded as 
parties. 151 1.C. 225=35 P L.R. 420=1934 L. 
366. In suit for contribution, all the parties 
liable for contribution are proper paities. 15 
M L.J. 24 In administration suit a person 
who applies to be made a party defendant as 
heir of The deceased may be added as a 
party to avoid multiplicity of suits. 5 R. 
159=103 1.C 22 Where a joint family busi- 
ness IS adjudged insolvent and properties 
vest in the Official Assignee and a widow 
who has a right of maintenance sues the 
Official Assignee to enforce her right in the 
property in his hands by challenging the 
necessity for incui ring the debts, the credi- 
tois are also necessary parties. And such a 
suit lies only with the permission of the In- 
solvency Court 1933 L. 901. In a suit upon 
a lost cheque which has been endorsed over 
to a third person, the drawer of the cheque 
is a necessary party. 2 A. 754. All 
members of a iarwad are necessary parties to 
a suit by one member against the karmvan 
for enhanced maintenance. 7 M. 428. Suit 
on mortgage— Co-hcir of mortgagee admit- 
ting payment and claiming independent title 
to give valid discharge— Joinder a? defen- 
dant not improper— Questions of title may 
be gone into in a mortgage suit for giving 
full relief. 26 N L R. 359. In suit for settle 
mentof accounts, the plaintiff's plea was that 
the defendant was his agent and that a sum 
of money was due from him on accounts and 
the defendant's plea was that the accounts 
had been settled with ihe plaintiff s brothers 
who were partners of the firm with the 
plaintiff The plamtift applied to implead the 
brothers but this application w^as rejected by 
the lower Court as being multifarious. Held, 
that the whole question between the parties 
belonged clearly to the same ^et of transac- 
tions and the plaintiff had a right to join the 
brothers as parties if he wished to do so, 
and that there was no multifariousness. 1933 
A 957 See also 1933 A 147. 

Who are not necessary or proper par- 
ties —To a suit between rival claimants to 
an occupancy holding, the landlord i.s not a 
necessai y party 70I.C 958=1923 A 11 f2) 
See also 104 I C 845 In a suit by a tenant 
of G/iotoa/iIaiid against his landlord, the 
Secretary of State in not a necessary party , 
35 I C. 788 In suit for a dissolution of 
partnership sub-partners are not necessary 

parties and any provision in the decree lon- 
cerning them is unenforceable 4 T W 10= 

34 1 C 543 Insult between landlord and 
tenant for rent, a third person, wi n orce 
claimed to be the rightful n\M er, reed rot he 
made a party. 50 1 C 908 In suit for t’e 

administration of an estate, debtors . f the 
estate are not necessary parties 24 T W 425 

=1926 M. IIIO The receiver of the property 


of a party to litigation is not a necessary 
party, if no attempt is made thereby to 
Intel fere with the right of the receiver to the 
properly entiustcd to his care, and especially 
so when the property covered by the suit is 
not 111 the possession of the rcceuer at the 
time of the suit 38CWN.996 In a suit to 
establish coJfwit’;..' ovricjs ot stiviim tene- 
ment not resisting plainuli’s right j t nv.1 
necessary parties. 96 I.C, (jo5=:9jG u(,’ 

But every persan who itsists cn denies 
plaintiff's right is a necessary paity, 1936 C 
534 There is no justification for the view 
that all persons interested, no matter what 
the nature or character of their respective 
interests may be, are necessary paities. The 
general i ule is that all OTcrers of the servient 
te«e« 2 p»/ as regards which there is a cause 
of action and over which the easement is 
claimed should be made parties. For instance, 
if a co owner is left out, the decree would be 
infructuoiis. The same is the case where 
persons having a possessory interest are not 
impleaded 60 C 1072=1933 C. 882 See also 
163 I C. 630=1936 R. 241. The vendor is not 
a necessary party to a suit for pre-emption, 
26 A. 549. To a suit to enfori e a mortgage, 
persons claiming under a title adserse or 
paramount to the mortgagor and mortgagee 
are not proper parties, 33 C 425 A question 
of paramount title ought not to be agitated 
in a mortgage suit, since it introduces a 
diffeicnt cause of action, in which only some 
of the defendants are likely to be substanti- 
ally interested 59 C 548=138 1 C 671=1932 
C. 512 The Secretary of State is not a neces- 
sary party to '.et aside a sale for arrears of 
revenue 9C 271 See also ]] P 701 (14 
C W N . 606 , 1 J C 313, Foil ) But he would 
be a necessary party in a suit relating to 
act of state 11 MlA 517 The Registrar 
IS not a necessary party to a suit to compel 
registration of a document. 5 C. 445 ; 8 E. 
269 In a suit for a partition of joint family 
property, mortgagees are not necessary par- 
ties 5C 582_ An action for slander cannot 
be brought jointly aaainsf several defendants. 
ISBomLR 161. In a suit, under 0 21, R. 

6 the different purchasers of the attached 
properti may be joined as defendants. 13 
M L J 479. As to suits again t a number of 
aliei ees to recover family property, see 16 A. 
279, 7 M H C R 290 The drawer and accep- 
tor of bdls of exchange can be joined as co- 
defendants in a suit broug' t by the holder of 
<!uch bilN C 541. A suit under S. 73, 
sub- (2) can be instituted against a num- 
ber of decree-holders to whom assets have 
been wrongly distributed. 13 C 159 A suit 
for declaration of title, me.sne profits and 
pos'C'-sioi (f the property, purchased by 
different set-- of defendants m different lots 
ir JucHoi n'e, ishad foi multi fariousness. 
40A 7=42IC 856= IS A I J 809 A suit by 
the assignee of a bond against the obligor, 
and in the alternative against the assignor, is 
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alternative, where, if separate suits were brought against such persons, any 
common question of law or fact would anse.^ 

4 r Ss 26 28.1 Judgment may be given without any amendment— 

^ . fa) for such one or more of the plaintiffs as 

io?o“«”m.tonVor may be fomd to be entitled to jebef. fo. snch relief 

ifiobrnmes. asheortheymaybeentitedto, 

(b) against such one or more of the defendants as may be found to be 
liable, according to their respective liabilities. 

w not be 5. It shall not be necessary that every defend- 
interested in all the relief ant shall be interested as to all the relief claimed in 
claimed. any suit against him. 

6 f S 29.1 The plaintiff may, at his option, join as parties to the same 

* ^ ’ '■* suit all or any of the persons severally, or jointly and 

Joinder of parties liable ggyerally, liable on any one contract, including parties 
on same contract. exchange, hundis and promissory notes. 

7 Where the plaintiff is in doubt as to the person from whom he is 

entitled to obtain redress, he may join two or more 
When plamtifF in doubt defendants in order that the question as to which of 
from Vfhom redress is to be defendants is liable, and to what extent, may be 
determined as between all parties. 

8 Ss. 30, 32.] (1) Where there are numerous persons having the same 

interest in one suit, one or more of such persons may, 
One person may sue or the permission of the Court, sue or be sued, or 
defend on behalf of all in defend, in such suit, on behalf of or for the 
same mteres . benefit of all persons so interested. But the Court 


Notes. 

not bad I 6 M.LJ. 17 (Recent Cases). A 
reversioner's suit for possession of proper- 
ties from several alienees of a widovv is not 
untenable for multifariousness. 36 A.406--12 
ALJ 509 A suit for possession on the 
ground of inheritance can be proceeded 
azainst a number of different alienees. 59 P. 
R. 1918=44 1 C. 549 (33 B. 298 ; 29 C. 871, 
Foil.) A claim to direct a trustee to render 
accounts of trust property for a certain 
period may be joined with a claim against 
the trustee and others to render accounts of 
trust property for another period. 9 M.L.T. 
233=9 I C 565. (27 M. 80 ; 29 M. 50 ; 31 M. 
252, Ref ) Stangers to the trust are not 
proper or necessary parties to a suit under 
S 92, for the administration or regulation 
of the trust 10 R 342=140 1.C 317=1932 R 
132. On this rule, see also 33 Bom.L.R. 1291 
(Suit for speafic performance). " 
Practice and Proceuure.— The Court has 
the power to dismiss a suit for multifari 
ousness but its power should generally be 
exercised with a liberal discretion. 0 1, R. 3 
is the provision governing the question of 
multifanousness; it applies to joinder of 
causes of action as well as joinder of parties 
The question whether joinder is proper or 
not has to be determined with reference to 
the facts of each case 57 M. 1031=1934 M 
367=^ M.L.J. 451 Where plaintiff is obs- 
tructed from worshipping the village deity 
by some of the villagers, and he impleads 
oply such villagers as defendants m the suit 
and not all the villagers, the suit is not bad 
for non-joinder of all the villagers and a 


decree can be passed against the person so 
impleaded , but he has to take the risk that 
obstructions may come from some other 
person who is not bound by the decree. 145 
LC 1014=38 L.W. 333=1933 M. 726. 

0. 1, R 4 —Where trial Court found that 
one of the defendants and not the plaintiff 
was entitled to the suit money and transposed 
the defendant into the array of plaintiff, such 
a procedure was in accordance with the rule 
105 I C 473=1927 0. 484 Suit to recover 
rent— Transferee^ and transferor of property 
joining as plaintiffs— Prayer for decree in 
favour of transferee alone— 'Rent prior to 
date of transfer belongs to transferor but 
cannot be decreed m his favour without a 
prayer to that effect— Plaint can be amended 
30 Bom.L R. 1588=1929 B 51. 

O 1, R 6.— The drawer and acceptor of 
bills of exchange can be joined as co-defend- 
ants in a suit brought by holder of such bills. 
3C. 541 Seefl/joSB 182 The drawer is a 
necessary party to a case based on a hundi. 
25 I C 881=243 P L R 1914 ft is not incum- 
bent on a person dealing with partners to 
make them all defendants in suit for reco- 
very of money due by the firm, 21 M. 256. 
Where several persons are jointly and 
severally liable for a single liability, all of 
them are not necessary parties to a suit 
against some of them only and they may not 
be added even as “proper” parties when the 
suit can be decided without them and no 
multiplicity of suits w'ould arise 1934 Pesh. 
94 

0.1, R. 8- Scope of Rule.— T he rule is 
merely an enabling rule and does not prevent 



597 


0. 1 , R. 8] The Code oe Civil. Peocedure (V or 1908). 

shall in such case give, at the plaintiflF’s expense, notice of the institution of the 
suit to all such persons either by personal service or wherefrom the number of 

Notes. I A. 278=56 M 657=37 C.W.N. 853=1933 P. 


a representative suit being brought m any 
other manner that the law permits. 94 I.C. 
47=28 Bom L.R 309=1926 B 179. See also 
60 1.A. 278=56 M 657=65 M.L J. 87 (P C) . 
ISO I C 364=58 C L J. 534=1934 C 345. R. 8 
does in no way debar a member of a com- 
munity from maintaining a suit in his own 
light, although the act complained of may 
also be injurious to the whole community 
60 I A. 278=56 657=37 C W N. 853=1933 

PC 183=65 M.LJ 87 (PC) The rule 
requires that the Court should exercise a 
judicial discretion in permitting some 
definite person or persons to sue or be sued 
on behalf of all the persons interested. 17 
C 906 at 910 See also 10 P 568=133 1 C. 463 
=1931 P. 418 This rule is only intended to 
enable some of a class of persons (eg.) 
shareholders of a company to sue on behalf 
of all of them It is not intended to enable 
individuals to sue on behalf of the general 
public in respect of an encroachment on a 
public highway 10 P 568 ; 9 M, 463 0 I, 
R 8 IS merely permissive and is intended to 
provide a remedy for cases in which it might 
be difficult or impossible to implead all the 
persons it is sought to affect 63 I.C. 
963=13 Bur.LT 183 0.1. R, 8, CP Code, is 
subordinate to 0. 34, R. 1 36 I C. 542=1 
Pat.L J 468 The permission need not be 
express. 101 I.C 73^1927 C. 608. An order 
for representation can be made even when a 
party objects so to represent 101 1 C. 738= 
1927 C 608. E\en when some of the plaintiffs 
chosen to represent a community go over to 
the defendant’s side and admit the defence, 
the representative nature of the suit is not 
altered 1928 C 741 0 1, R 8 if controls 
S ll,Expl (6) S4ML.J 8(F.B.).0 l.R 8 
has been enacted foi the benefit of the defen- 
dants only to this extent, namely, to prevent 
multipl'city of suits. 27 L W 212 
Applicakiuiy of Rule.— For principle 
governing representative actions, see 271.. 
W 212 , 5 P 539=94 I C 433=1926 P. 321 
R 8 IS an enabling rule of convenience pre- 
scribing the conditions upon which persons 
when not made parties to a suit may still be 
bound by the proceedings therein. ,■ For the 
section to apply the absent persons mustle 
numerous . they must have the same interest 
in the suit, which so far as it is representa- 
tive, must be brought or prosecuted with the 
peimission of the Court. On such permission 
being given it becomes the imperative duty 
of the Court to direct notice to be given to 
the absent parties in such of the ways pre- 
sented as the Court in each case may require ; 
while liberty is reserved to any represented 
person to apply to be made a party to the 
suit. The obtaining of the judicial permis- 
sion and compliance with the succeeding 
orders as to notice are the conditions on 
which the further proceedings in the suit 
become binding on persons other than those 
actually parties thereto and their privies. 60 


C 183=65 M.L J. 87 (P C) ; 44 M.L.J. 116; 
151 I.C 225=35 P L.R. 420= 1934 L 366 It 
IS a rule of convenience founded on tlic old 
Chancery practice to prevent delay, expense 
and muliphcation of suits to establish the 
same right. The scope of a suit under the 
luleis essentially diftcient liomihatof a 
suit to enforce a claim bo<!ed on a general 
right, but m an individual and iicrs-^nai 
character. Plaintifls dtine ll eir auth.-n:;' 
to represent others of the class fiom the 

Court. 39CWN,303=157IC 224=oOCL. 
J. 556=1935 C 413 See also 17 Pat.L.T. 
926 The rule applies onij to cases where 
many persons are jointly interested in obtain 
mg relief, and not to cases m which an indi- 
vidual right has been violated. 7 A. 178 (F. 
B). R 8 IS applicable even when the dispute 
IS between two groups mier se of the same 
caste or body. The rule only requires that 
iherc should exist a common interest and a 
common grievance . The rule also allows 
representation on both the sides in the 
same suit. 156 1. C. 956=41 L.W. 574=1935 
M.W N. 523=1935 M 542 The rule applies 
not only to concurrent interests but also to 
similar ones, though distinct. IS I C. 399= 
1912M.\V.N. 105 See also 98 I C 553=1927 
A. 96 Whei e numerous members of a caste 
seek to enforce rights as against strangers or 
as against certain other members of the 
ca.ste, R 8 applies 6410 618, 156 1 C 956 
=41 L.W. 574=1935 M 542. The term 
"numerous parties" does not mean that the 
suit should be on behalf of an ascertained or 
ascertainable body of persons. (20 C. 307, 
Not Foil ) 143 I C 742=34 P L.R 608=1933 
L, 749. There can be no bard and fast rule 
as to how many persons should lepresent the 
public or the rest of the class of the persons 
of the same interest. Three persons held to 
be sufficient 145 1 C 387=14 Pal L T. 361= 
1933 P 302. One or two persons can sue in 
respect of maladministration of properly 
belonging to the community. 94 1 C 47= 
1926 B 179. A suit for a declaration that a 
certain pathway was a public one, can be 
mamtained with the permission of Court 
under R. 8 69 I C. 91 0=25 C W N 587 See 
also 62 C 692=39 C.W N. 590=61 CL J 182 ; 
17PatX.T. 842. 

Appeals.— Principle of R. 8 can be given 
effect to in a proper case bv the appellate 
court— But the appellate Court will not 
readily take action if an application under 
the rule had not been made in the trial Court, 
or if made, had been rejected. 132 T C 657= 
1931 L 610. Representative suit— Omission 
to obtain sanction of Court- Objection to 
frame of suit not raised in lower Court can- 
not be sustained in appeal SOWN 722= 
1931 0. 375. When a suit is brought in a 
representative capacity after obtaining the 
permission of the Court undei R. 8 then the 
jepresentatives appointed by the Ccurt are 
the only parties to the suit. And when such 
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persons or any other cause such service is not reasonably practicable, by public 
advertisement, as the Court in each case may direct. 


Notes. 

persons compromise the suit and the compro- 
mise IS given eflfect to by the Court, others 
cannot appeal from such decree 1935 L, 33 
=157 1 C 733. 

Arbitration proceedings —The provisions 
of this rule apply to an application under 
S. 14 of the Arbitration Act to set aside an 
award on the ground of misconduct of the 
arbitrator. The Court has power to grant 
leave under 0. 1, R 8, to a petitioner apply- 
ing under S. 14, Arbitration Act. A petition 
under S. 14 is one which can be heard and 
tried as a suit 60 B. 645=163 1.C. 532=38 
Bora.L.R 380=1936 B 259. 

Change in Law .—The woid “persons" has 
been substituted for the word “parties" so as 
to give effect to the opinion expressed in 9 

cm. 

Meaning of teems.— The “numerous per- 
sons" mentioned m the rule mean persons 
capable of being ascertained. The whole 
Hindu community is incapable of being as- 
certained and a suit on their behalf if relat- 
ing to any public trust, can only be instituted 
under Ss. 91 and 92. 20 C 397, 407 See also 
9M 463 ;33C 90S. 

Permission when to be obtained.— Per- 
mission may be obtained before the com- 
mencement of the suitor after its commence- 
ment. 21 B 784 (FB); 22 A. 269; 23 M. 
29; 25 M. 399; 21 C 180 (188). See also 29 C. 
100; 17 C 906, 910. The permission may be 
given even aftei the filing of the suit 47 B. 
809=25 Bom.L.R. 689=1923 B 305 , lOS I C. 
113. See also 101 1.C 200 (2)= 1927 R 134 
(1). The permission to allow the plaintiffs 
to bnng a suit in a representative capacity 
may be inferred from the proceedings in the 
trial Court. 143 1 C 742=34 P L R. 608=1933 
L 749. It is not necessary that all the per- 
sons having a common interest should agree 
before one of them should be allowed to 
bring a suit as their representative. The 
mere fact that a member of a society objects 
to the institution of a suit does not show that 
he has not the same interest as other mem- 
bers m the suit or that it is not for his benefit 
as such member. 1934 R 347. Leave to file 
a suit may be granted on behalf of a whole 
community or body of persons, though some 
persons object to it. 45 1.C. 423=8 L.W. 160. 
No person is obliged to have his name added 
as plaintiff in a suit without his consent, as, 
if the suit IS improper, he might be made 
liable for costs. In such a case the proper 
defendant. 

1 n o , instituting a suit under 

0. 1, R 8 leave of the Court must be obtain- 
ed and the requirements of the rule must be 
complied with before the suit can be proceed- 
ed with and unless this is done the suit 
must be dismissed See 1929 A 806 But 
Its provisions may be complied with subse- 
quent to the filing of the suit and when that 
the suit cannot be dUmissed. 

C. 258=2 C.W.N 1144. Once the per- 
tossionof the Court had been obtained 


further permission in the Court of appeal is 
not necessary. 51 I C 437=46 P R. lOlQ. 
101 1.C 738=1927 C 608. 

Death of one of the parties.— When the 
authority is conferred to more persons than 
one, they in a body represent the class ; and 
when one of such persons dies, his legal 
representative cannot come in his right of 
succession If he falls within the class, he 
can come only by obtaining the permission of 
the Court to represent the class or under 
R. 8 (2). 39 C.W.N. 303=60 CLJ. 556= 
1935 C 413. See also 17 PatLT. 926. Re- 
presentative suit— Death of one of the 
parties— Procedure- Heirs of the deceased 
person not competent to continue suit— 
Proper procedure is for the remaining 
parties to apply to the Court for directions 
as to whether the remaining party is suffi- 
cient or whether it is necessary, whether 
additional parties who need not necessarily 
be the legal representatives of the deceased 
person should be joined. 54 M. 527= 
1931 M 452=61 ML.). 135. See also 54 M. 
770=132 1 C. 289=60 MLJ. 135 (On death 
of a plaintiff, suit does not abate— Any person 
interested on whose behalf suit was filed 
may apply to be made a party— Art. 181, 
Limitation Act, applies to such an applica- 
tion). See also 1 L. 582, S3 C 844; 9 L.W 
166 ; 59 C. 961=55 CLJ 8=1932 C. 27S 
Chance in Pfrsonnel of Committfe — 
In a suit against a school, all members of the 
managing committee on date of suit were 
impleaded. A membei who came into the 
committee subsequently owing lo a change in 
the personnel of the committee was added as 
a party only long after the time in the appeal 
Held, that 0 1, R. 8 did not apply to the case 
and that as the committee stood in law for 
the school, the decree against them binds the 
school irrespective of the change in the per- 
sonnel of the committee 37 C W N. 495= 
1933 C 329=60 C 794 
Notice.— Notice undei this rule is required 
and the provisions of the rule are mandatory. 
47 B^ 809=1923 B. 305. The Court is bound 
to givz notice at the plaintiff's expense of the 
institution of the suit to all such persons 
whom the plaintiffs purport to represent 
either by personal service or by public 
advertisement as the Court may in each case 
direct 145 I C. 387=14 Pat L.T. 361=1933 P. 
302 ^ The issue of a proper notice and its 
service either personally or by public adver- 
tisement on the persons concerned is an 
indispensable preliminary to the trial of the 
suit under this rule If there was no proper 
notice, the irregularity vitiates the entire 
proceedings in the lower Court and cannot 
be condoned under S. 99. The insertion of 
a notice m a newspaper published in English 
and having little or no circulation among the 
class of persons to which the members of 
Sabha belonged could not be said to be 
effective service in accordance with the pro- 
visions of this rule. 143 I.C 742=34 P.L R. 
608—1933 L. 749, Notice must include the 
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(2) Any person on whose behalf or for whose benefit a suit is- instituted 
or defended under sub-rule (1) may apply to the Court to be made a party to 
such suit. 


Notes. 

names of the persons who have been permit- 
ted to represent others 17 C 906 (910). 
Even a defective notice will hind those who 
have appeared and contested the suit. 101 I. 
C. 738=1927 C 608 Even where plaintiffs 
claimed a right for themselves as well as for 
others, but took no notice as ordered by 
Court, the suit can be decreed at least, so far 
as the plaintiffs on record are concerned 101 
I.C. 500=8 Pat L T. 267=1927 P. 221 _ There 
is no warrant in the Code for the suit to be 
dismissed especially by the appellate Court 
■on the ground that the notice under R. 8 was 
defective The proper course would be for 
the appellate Court to send the case back to 
the trial Court with direction to lake up the 
proceedings from the stale at which it ought 
to have issued the notice. 1-13 I C. 742=34 
P.L R. 608=1933 L. 749. A president of a 
community authorised to file suits cannot 
sue in his own name and notice under R. 8 to 
all the members of the community must be 
given. Permission also is necessary under 
R 8 46 B 132=1922 B. 109. .9^^ also 101 
I.C 375=1927 M 666. 

Illustrative Cases.— One member of an 
unincorporated association cannot sue m 
damages on behalf of the other members 
where all such members are alleged each to 
have suffered damage by reason of the pub- 
lication of the same libel nor can he maintain 
such a suit on behalf of the incorporated 
.association by subsequently getting it regis- 
tered 1930 R 177. See also 54 M. 527=1931 
M 452=61 MLJ. 135 (representative suit 
{relating to declaration of right to communal 
land, eg,Kalam puramboke) The Maho- 
medan Association of Meerut cannot insti- 
tute a suit m Its own name by its Secretary. 
The Association should follow the provi- 
sions of this rule 6 A. 284. “iee also 49 C. 
L J 357=1929 C 445 (Brahmo Samaj) ; 1929 
M 633 (a trading committee). But see 52 
C L.J. 54=59 M L J 134 (P C ). In a suit by 
a junior member of a Malabar tarwad to 
cancel certain mortgages executed by their 
karnavan, all members of the tarwad should 
be joined actually or constructively under 
this rule 10 M 322. 5?? a/jo 10 M 79; 1929 
M 451. But see 2 M, 328 Fishermen in a 
village who want to establish their right to 
fish in a creek, can proceed under this rule. 
12 B 221 On this rule, see also 11 C 213; 11 
C 33 , 20 C 810 (816) ; 19 B.'39l ; 22 B 646; 
22 B. 729 , 23 M. 99 Rent suit-Rival 
claimant to tenant s right— He ought to be 
impleaded 1930 P, 592 A mortgagee is not 
a necessary party to a partition suit, pro- 
vided the question of the mortgagor's inter- 
•est is not in controversy. 134 I C 307=35 
CW.N 296=1931 C, 594. Religious endow- 
ment— Right to make trust in favour of idol 
denved by defendants— Procedure See 138 
IC 433=34 Bom.L.R. 415=1932 B. 305. 
Where the plaintiff brought a suit on a pro- 


inissoij note executed by five persons who, 
he alleged, were managers appointed by tlie 
community and invested with powers of 
borrowing and dealing with the common 
pioperty, it is open to the Court to allow’ the 
defendants to be sued as icpresentjiAes of 
thecommunliy Ihe quest'or. if tin mana- 
gers weic competent to conlioct ;ii ciebt or 
bind the common propcitj rtiop a-i j-sne in 
the case, no substantive iigl.ts oi t i 

have not been impleaded aie aifeci- d hy *h<s 
order 136 I.C 315=1932 M. 165. 

ExECU’IION of IiLCREFS IN -.oFT? i NDEU 
THIS RULF— As to Ilow decrees suits 
instituted under this rule are to be executed, 
see 14M. 57; 12 M, 356. An injunction In 
cases falling under R. 8 does not bind 
persons not parties on record. 36 M. 414= 
22ML.J 109=12 I.C. 10C6 Where^a plaintiff 
is allowed to represent the public, a judg- 
ment by consent will not bind the public, 
even if the consent was not purchased and a 
fortiori if such consent was purchased. 23 
I C 72=26 M.L.J 315. A private individual 
rannot obtain a declaration that a light is a 
public one, but he can sue for damages for 
injury sustained by him in the exercise of 
his privileges connected with a public right 
^ I C. 367=8 L W. 377. An individual 
worshipper can sue anybody interfering with 
his right to worship in a Mahomedan 
mosque 35 A 197. The devotees of a mutt 
have a sufficient interest under R. 8 to main- 
tain a representative suit 41 M. 124=33 M 
L.J. 367 A mutwalli of a waqf in respect of 
a mosque need not obtain the permission oi 
Court to maintain a suit on benalf of the 
trust 63 1 C. 171. A rcveisionaiy suit to set 
aside an alienation is a representative suit. 
17 I.C 101=8 N L R. 113. Suit under R. 8— 
Provisions of section not complied with — 
Decree passed by Court- Same binding on 
actual defendants before Court but not on 
community. 7P 197=9 PatX.>T 113 Where 
a suit IS not properly a representative suit, a 
Court cannot adjudicate upon a public right 
claimed on behalf of a community 42 I.C. 
5^. Where a person was permitted to 
represent the public and he knew of it even 
though he did not contest the suit as repre- 
sentmg the public, the public will be deemed 
to have been well represented. 101 1 C. 738= 
1927 C. 6K. The consent of defendants on 
the record is not necessary to enable a Court 
to allow a plaintiff to sue persons as repre- 
senting themselves and others, having the 
same interest in the subject-matter of the 
suit. 36 M 418. Suit against trespassers 
for recovering land can be brought by one of 
several co-owners on behalf of all 37 I.C 
384 Addition of plaintiffs after decree, if 
competent. 72 I.C. 284. Leave to defend 
granted on behalf of a number of defendants 
—Effect of— Death of respondents— Legal 
representatives to be impleaded m time 1926 
L.31. 



(500 Tee Ciul Court Manual (Imperial Acts): [0. 1 , R, 

9. [S. 31.] No suii siiall be defeated by reason of the misjoinder or non- 


Notes. 

Procedure.— Where Court proceeded to 
act suo moitt under R. 8 without being moved 
by the plamtih to that eftect, held, the proce- 
dure was misconceived. 138 I.C. 509=33 
P L.R 221. Peimission granted under R 8 
—Subsequent objection to representative suit 
bj some other members of the community— 
Proper procedure is for the Court to allow 
those persons to be brought on record under 
R. 8 (2) and not to dismiss the suit 135 I.C. 
806=33 Bom.L.R. 1575=1932 B. 65. .Repre- 
sentative suit— Suit against villagers— 
Decree passed— ApMal— Death of one appel- 
lant ana withdrawal by others— Continuance 
of suit— Procedure. In such a case Court 
ought to enquire whethei the parties that 
remained on record were competent to 
represent the whole village and if it thought 
they were competent it could proceed with 
the appeal after expressing that opinion. If 
however it thought that some more persons 
were necessary to represent the village it 
should give an opportunity to the particular 
party to supplement the existing number by 
the addition of other pel sons according to 
the directions of the Court, ISO I.C 26=1934 

M. 202 (2)=66 M.LJ. 17S See also 39 C.W. 

N. 303. Frame of suit under T. P. Act, S 53, 
to avoid fraudulent alienation-Objection in 
appeal Jee 1935 _R. 275., 

Costs,— The object of instituting a repre- 
sentative suit under R, 8, is to create the ter 
oi res judicata by reason of Expl. (6) to S. 
11. But in any case the persons whom the 
plaintiff represents cannot be saddled with 
the costs of the suit if the plaintiff should 
fail to win his case 155 IC 236=1935 0 
W N. 471=1935 0. 369. 

Revision.— Where an application under 
R. o, sub-R. (2) has been made mala fide, 
apparently with a view to defeat the claim 
aminst a quondam trustee in respect of a 
public trust the order of the Court dismissing 
application is not liable to interference by 
High Court imder S 115, notwithstanding 
the fact that the reasons for the order were 
not correct. The powers under S 115 are 
intended to be exercised with a view to sub- 

.^TEMEKT,— In a representative suit 
under this section, death of some of the 
plaintiffs would not result in the abatement 
of the suit. 146 1 C. 841= 

0. 1, R. 9- Scope of Tup Rule.— R 9 
is contaed to cases where the Court can deal 
with the matter in controversy with regard 
interests of the parties 
artmlly before it 52 I.C. 18 ; 95 I.C 856= 
34L,W. 181.^1926 M. 806. This rule pre- 
supposes that there arc certain parties pro- 
perly before the Court and certain other 
ncMssaiy parties are not before the Court, 
it has no appheatjon to a case where there is 
no party on the tee side present in Court at 

all. 9 L. 375=1928 L. 371 R.9doesnofdo 


away with the necessity for bringing a n 


sary party on the record. If a 


party is not on recoid , the proper cou^ 
IS to apply to have him joined. If he is not 
brought on record at all, or if when he is 
brought on record the suit as against him is 
barred by limitation, the suit will be dismis- 
sed, especially where the defendant has taken 
the objection even at the eaihest possible 
moment and the plaintiff has not asked for 
amendment of the plaint for bringing on 
recoid such party. 1936 C 193. See also 62' 
C 324=1935 Cal. 269 “ 


Non-joindlr of parties— If faul— Rule 
AND THE ExcEPiiONS STATED.— The geiierali 
rule is that no suit shall be defeated by rea 
son of non-j'oinder of parties, and the Court 
may, in every suit, deal with the matter m 
controversy so far as regaids the lights and 
interests of the parties actually before it. 
There is an exception to this general rulei 
vie , that a Court will refrain from passing a 
decree which would be ineffective and infruc- 
tuous The inability of the Court to pass an 
effective decree, when all the parties interest- 
ed in the subject-matter of the suit are not 
befoie it, may be due either to the nature of 
the action or to the nature of the interest 
that the person, who is not madeapaityto 
the acton, has in the subject-mattei of this 
suit. An illustration of the former class of 
cases IS furnished by suits for partition or 
dissolution of partnership and lendition of 
accounts. An illustration of the latter class 
of cases is furnished by suits with respect to. 
some property belonging to a joint Hindu 
family when all the coparceners are not 
made parties But these rules have no 
application to cases in which the interest of 
the person, who has not been impleaded as a 
party in the subject-matter of the suit, is 
ascertained or ascertainable, as in such cases 
the decree, while binding the interests of the 
persons who are parties to the decree, cannot 
adversely affect the separate and distinct 
right of the person who has not been made a 
party to the suit. 152 1 C 1008=1934 A L J. 
1006. In cases of misjoinder or non-joinder 
of parties, R 9 ptovides agamstthe dismis- 
sal of the suit. The only course open to the 
Court under such circumstances is formally 
to call ^Pon the plaintiff to make his election 
and confine the suit to one set of defendants. 
142 1 C. 542=15 N.L J 111. In a suit against 
the legal representatives of a deceased 
debtor, it is sufficient if the plaintiff sues 
those persons whom he considers to be the 
legal representatives after enquiry. If such 
I^rsons are sued, the suit is a good one and 
the decree will be effective to the extent of 
the proper^ of the deceased which has 
reached their hands. A suit of this nature 
cannot be defeated by reason of the fact that 
some of the legal representatives have not 
been impleaded though the legal representa- 
tives who are not impleaded will not be 
boimd by the decree. 35 P L R. 598=1934 L. 
657. Where 3 , suit is instituted against ff 
trvstee, all the trustees should be imoleaded. 
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Misjoinder and non- of parties, and the Couit may in every suit 

joinder. with the matter in controversy so far as regards 

the rights and interests of the parties actually before 
It, 


Notes. 

If not, no decree can be made against any of 
the trustees R 9 which provides that no suit 
can fail for non-joinder of parties does not 
mean that only one trustee may be sued in 
contravention of 0. 31, R 2, and a decree 
passed against the trustee singled out for the 
suit S5 A. 687=1933 A L J 1933 

Applicmion of Rule— R 9 applies to a 
mortgage suit as well as to other suits 54 
C L J. 1 13=134 1 C 1068. See also 36 C W N. 
1138, 148 I.C 903=11 OW.N. 524 In the 
case of mortgage suits R 9 is controlled by 

0. 34. R 1 60 C. 777 See also 1934 0. 220 

Construction —Rr 9 and 10 should be 

construed together. 39 1 C. 160=5 L W 207. 
R. 9 does not do away with the obligation to 
bring a necessary party on the record. 20 

1. C. 262. The rule amounts to a direction to 
the Court not to dismiss a suit on the ground 
of non-joinder. 21 M 373 (382), See also 
11 A 104; 26 M 647; 28 B,94. But see 44 
C L J. 537=99 I C 901=1927 C 238. 

Who are necessary PAETiEs.--Under R. 9 
a person who is a necessary party to a suit is 
a necessary party to the appeal. 3 Pat L.T .456 
=66 1 C. 780. Inasu’tfor a declaration of 
an easement right to dam up a stream, the 
riparian proprietois are proper parties. 26 
M L J 385=24 1 C S47 Plaintiff brought a 
suit to eject the defendant from a site and to 
remove a pial erected by him thereon The 
plea of defendant was that the land belonged 
to the Municipal Council, that he put up a 
pial with Its permission and that Municipal 
Council was a necessary party to the suit 
The trial Court held that, as plaintiff claimed 
the suit property as his, it was unnecessary 
to implead Municipality on the contention of 
defendant H cld, that Municipality was a 
necessary party to the suit and not having 
been made one, in spite of objection taken 
from the start, the suit must be dismissed. 
(Case-law reviewed ) 146 I.C. 72=1933 M, 
664=65 M L.J 290. Suit for recovery of 
khas possession— Dismissed as against minor 
defendants for steps not being taken, to have 
proper guardians on record -Suit not main- 
tainable against other defendants in the 
absence of minor defendants who are neces- 
sary parties. 33 CW.N. 742=1929 C 669. 
Suit for specific performance ^inst father 
—Son impleaded as having joined father in 
alienating the property in breach of contract 
to sell— Son is a necessary and proper party. 
33 CWN 687=1929 C 667. See 36 
CW.N. 1138 R 9 does not apply to an 
appeal in a rase where the defect has been 
brought to the notice of the party concerned 
from the very outset of the proceedings, and 
he has had ample opportunity of remedying 
it in the previous stages which, however, he 
failed to avail himself of - 134 I.C 654=35 
’CW.N. 977=193TP.C 229=61 M.LJ 294 
1-76 


(PC). .S-ec a/jo 1933 L 93=145 I.C 178= 
20 N L J 65 

Who ARE NOT NECFssm' p.iRiiFs— In a 
suit by one of the several heirs of a deceased 
Muhammadan to recovei her share in the 
propeity left by the deceased, the nthci hens 
are not necessary parties 20 I.C 0-8= U .‘\, 
L J. 619 See also 44 C L.J 293=99 I C 177= 
1927 C. 237 On this, point, sec alto 144 1 C. 
753=1933 P.259. Suit by a manager of a 
joint Hindu family does not necessarily fail, 
because of his omission to implead other 
members of the family in the suit .34 A. 
572. Grandsons of a member of a joint Hindu 
fami'y are proper though not necessary par- 
ties to a suit and a suit by a stranger is not 
defeated by mere non-joinder of the grand- 
sons where all the sons have been already- 
made defendants. 1930 S. 147. As regards 
non-jomder, the objection as to procedure to- 
be followed IS disposed of by the application 
of S 99. 42 M L.J 133=1922 M. 317. 

Partition suit.— Grandsons not necessary 
but proper parties 67 1 C 136=3 Pat L T. 
238; nor a mortgagee 35 CWN 296=1931 
C594 

Suit BY MANAGER OF JOINT Hindu family 
—It is not the form in 'which the manager 
sues which determines his capacity to sue on 
behalf of the joint family but the fact that 
nobody except him has the right to interfere 
in the business of the joint Hindu family or 
to give a discharge or a receipt for a debt 
due to or from that joint family which con 
fers the capacity on the manager It is a 
question of fact whether he is the manager 
or not and not the foim in which he sues 
which determines the question. It is not 
necessary that the manager must sue as such 
in order to bind, or to be capable of suing on 
behalf of, the joint family Where a suit for 
recovery of money due to a joint family 
which was ins'ituted by the manager along 
with some other members of the family was 
dismissed for non-jomder of a grandson, 
held, that the suit as brought by the manager 
was properly framed and that it should not 
have been dismissed (Case-law discussed.) 
12 L. 428=133 I.C 116=1931 L 559. 

Effect OF NON-JOINDER — A suit cannot be 
defeated for non-joinder of parties 25 I.C. 
480=3 P R 1915 , 1929 A 439, nor of causes 
of action 25 I C 438=19 CL.J. 316 See aho 
IS R.D 657; 14 1 C 35=9 ALT. 410 A Court 
should not dismiss a suit for non joinder of 
necessary parties, but should add them, of its 
own motion, or direct the plaintiff to do so 
63 1 C. 548; 10 I.C 212. A ( ourt should not 
dismiss a suit for non-joinder or misjoinder 
where plaintiff by amendment can remedy the 
defect. 41 I.C 615=21 CWN. 939, 1930 A 
L.J. 247=122 I.C 597 (2); 1930 R 295. The 
pkintiff should be gwen an opportunity to 
amend it. 10 I.C 737=7 NLR 43. Or 
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10. [S, 27,J (1) Where a suit has been instituted in the name of the 
wrung person as plaintiff or where it is doubtful 
Suit in name of i^ronff ^yhcther it has been instituted in the name of the 
P right piamliff, the Court may at any stage of the suit. 

,if satisfied that the suit has been instituted through a bona fide mistake, and 


Notes. 

•elect to confine the suit against one set of 
defendants or one set of causes of action. 15 
NLJ. 111. Where a plaintiff is ordered to 
add necessary parties and he refuses to 
■do so, Court can dismiss the suit. 63 l.C. 548 
=19A.L.J 525. An appeal cannot be dismis- 
sed for non-joinder of parties. 32 l.C. 749. 
Butjee44 CL.J. 557=99 l.C 901=1927 C. 
23S. Wheic there IS a misjoinder of either 
plaintiffs or causes of action, propei course 
is to return the plaint for amendment and not 
to reject it 18 l.C 181=5 Bur L T 234. A 
suit for declaration of title to land entered 
in the Surrey Khatian as ghair mazrua is not 
badfor non-joinder of parties, if the general 
public are not made parties to it. 72 l.C. 
>034=1922 P. 447 Court can decide question 
of misjoinder or non- joinder in so far as the 
parties are actually before it. 13 1 C 123=16 
CW N, 639. Whether the entire mortgage 
suit IS to be dismissed for impleading a 
puisne mortgagee beyond limitation time, see 
101 1C 775=1927 A. 488. 

^ PiEA BY WHOM TO BE RAISED.— Plea of non- 
joinder of others as plaintiffs can be raised 
only by the defendants who have an inteiest 
in the subject-matter of the suit and not by 
those found subsequently not to have any 
interest therein. ^ I C 129. 

Second Appeal.— High Court cannot make 
any person a party in second appeal, when he 
was not a party in the lower appellate Court. 
37 A. 57. Plea of non- joinder cannot be 
raised in second appeal for the first time 
1930 R. 295=129 l.C S08 The expression 
“all questions involved in the suit" can only 
be questions as between parties to the litiga- 
tion. {Ibid,). 

Revision.— Where an application under R. 
■8, sub-R. (2) has been made mala fide appar- 
•cntly with a view to defeat the claim against 
a quondam trustee in respect of a public 
trust, the order of Court dismissing the ap- 
plication is not liable to interference by High 
Court under S I’S, notwithstanding the fact 
that the reasons for the order were not 
correct. The powers under S. IIS are intend- 
ed to be exercised with a view to subserve 
and not to defeat the ends of justice. 1933 A. 
154=144 l.C 904 

PiwCTiCE.— Where in a suit for rent proper 
parties are not added, Court should give an 
opportunity to bring them on record and not 
dismiss the suit. 15 R.D. 657 See also 15 N 


Burden of proof, — ^Where a party to a suii 
contends that the suit is defective for want 
of parties, the party that puts forward this 
point has to show which, if any, of the par- 
ties are ^sent from the record. 1934 P 44 
CO BDLE— Clause (2] 

ot K. i\) cannot be read as requiring that ai: 
persons who have or claim to have or an 


likely to have any sort of right, title or inte' 
rest in respect of any portion of the subject- 
matter of a suit should be made parties. 
1926 M 836=95 1 C 214 See also 59 C. 329 
=1 8 1.C. 104=1932 C 448. Where a person 
applies to be made a party the Court ought 
to see whether there is_ anything which can- 
not be determined owing to his absence or 
whether he will be prejudiced by his not 
being joined as a party. 116 IC 137 (2)= 
1929 M 291. “Questions involved mdhe suit” 
refer only to questions between parties to 
the suit. Further, they refer only to ques- 
tions as between plaintiffs and defendants, 
and not to questions which may arise be- 
tween CO- plaintiffs or between co-defendants 
inter se 1S8IC 814=1935 S 194. Even in 
cases where the application for . dditionor 
substitution of parties does not fall within 
the language of the rules of the Code, Courts 
have power to pass necessary orders fm the 
addition or substitution of parties. 55 A 
825=1913 A.L 1.1512=1934 A 40 Court can 

S e terms on a person who .seeks to be 
as a party to the suit. Court can also 
allow a party to be added on the condition 
that he can only intervene at a particular 
stage in a suit and cannot question an order 

M assed before he applied to the Court 1931 
:. 580=58 C. 801=35 C.W.N, 122 R. 10 
draws a distinction between two classes of 
persons, namely, persons who ought to have 
been joined and persons whose presence is 
necessary to enable the Court to completely 
and effectively adjudicate upon and settle all 

Q uestions involved in the suit. The first part 
eals with necessary parties, the second with 
proper parties. Even against the plaintiff's 
consent a new- party may be impleaded as a 
defendant and he mav be so added though he 
may thereby be in a position to counter claim 
against the plaintiff. 29 LW 75^=118 l.C. 
780=1929 M 443 See also 1934 P 106, Order 
1, R 10 (2) is wide enough to give a Court 
power to add any person, i e , whether already 
a party or not, so as to enable it effectually 
and completely to adjudicate Upon and settle 
all the questions involved in the suit 59 l.C 
233=12 L.W 25, 24 LW 738=51 ML.J. 
148. A Court has large discretion under the 
rule and any attempt to diminish that discre- 
tion ought to be deprecated (circumstances 
justifying joinder of plaintiffs discussed) 105 
I C. 114=53 M.L T 264 , also 29 Bom L R. 418 
=1031 C 225=1927 B 424 As a general rule 
a plaintiff cannot be added without the con- 
sent of the existing plaintiffs more so in the 
case of substitution A simple rent suit can- 
not by adding of parties be converted into a 
title suit 45CLJ 146=101 1 C 527=1927 C 
340. Court has no power to join a person, 
as a co-plajntiff, who is a stranger and 
has no personal interest in any of the 
reliefs claimed by the plaintiffs. 120 I.Ci 
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■that it is necessai^ for the determination of the real matter in dispute so to do. 


Notes. 

517=1930 S. 73. Where the prayer for 
khas possession is not maintainable by rea- 
son of the fact that all the persons who 
should have joined as plaintiffs in the suit 
■were not on record, Court should not allow 
an amendment of the plaint so as to enable 
some of the parties to claim joint possession. 
145 I.C 170=37 CW.v. 13H=1933 C 498. 
Joinder of party after preliminary decree tn 
mortgage suit See 49 A. 664=25 A.L J. 369 , 
17 N L J. 266; 1935 R 23. As to the scope 
of the rule in general, see SO M 34 (P C ) 
(addition after limitation). See 60 ML.J. 
229 (Case of addition in a suit for partition 
in a H.ndu joint family). Rule 10 covers the 
>case_ of an application made to implead as 
parties to a suit the legal representatives 
■of a deceased defendant (wrongly impleaded 
as such) m their individual capacity and 
not as such legal representatives 32 1 C. 
320. Scheme rMit— Addition of party de- 
fendants— Whether permission of Govern- 
ment Advocate necessary. S R 263 See 
also 133 I C. 823=1931 B. 388 The rule 
covers a case where a major is wrongly as- 
sumed as a minor and the suit is brought by 
a next friend 41 1 C 510=40 M. 743. R 10 
refers to any stage short of decree. 39 I.C. 
849=13 NLR. 69 Suit is to be dismissed 
in entirety where a necessary party is added 
after penod of limitation. 100 1 C 859=1928 
L. 33 , 1929 C 591 See also 104 I.C. 526. In 
a suit for dissolution of partnership and 
accounts, a person who was not in partner- 
ship as a membei of the firm, but possibly m 
a superior partnership of which he was one 
side and the whole firm as a suit was on the 
other side, is not a necessary party 31 
CW.N, liS7=1927 PC, 70=53 M.LJ. 245 
(P C.) Where the suit is not for partition 
of the properties between all the alleged co- 
parceners inter se but what is prayed for is 
a division between the two branches of the 
family, the really necessary parties aie the 
heads of each branch of the family. It is 
not obligatory on the plaintiffs to implead 
all the members of the two branches 1932 
L. 641 

Applicability— Under R. 10 a person may 
be added as a party to a suit in the following 
two cases : (1) When he ought to have been 
joined as plaintiflF or defendant, and not so 
joined, or (2) when without his presence, 
the question in suit cannot be completely 
decided. Where by allowing a person to be 
impleaded as a party the nature of the suit 
will be altered the application should not be 
allowed. 158 I.C 814=1935 S. 194 The 
lule does not apply to the case of substitu- 
tion, dismissal, or addition of parties, in 
divorce proceedings. 30 C 489; see 6 C. 370. 
The existence of a valid plaint or memoran- 
dum of appeal is ^ sine qua non for the appli- 
'cation of the provisions of R. 10 (1) 148 I C 
241 (2)=1934 N. 55 The rule applies to 
suits under S. 92. The son of a hereditary 


trustee can be made a parly to a suit for the 
removal of a hereditary trustee. 6 L. W, 9= 
38 1 C 133=1917 M.W.N 550 See also 1937 
N 121 (Son m joint Hindu family). Where 
a person, who has wrongly filed a suit in his 
name, does not desire to clothe himself with 
a right to sue, but by an application he 
expressly divests himself of any claim and 
prays for the substitution of a person who 
has a cause of action, admitting that he him- 
self has none, the case clearly falls within R. 
10 150 I C. 895=1934 N. 159 Court has 
no power to add parties after the passing of 
a preliminary decree in a suit for partition 
although the parties sought to be added 
might have been proper parties if joined 
before The words “any stage of the 
proceedings" in R. 10 (2), mean proceedings 
not concluded by a decree. 17 N.L.J. 266. 
See also 1937 P. 49. 

“At any stage”.— The power given by 
the rule ought to be exercised before the 
first hearing of the case 6C. 370; 166 I C 
794=18 PatL.T 278=1937 P. 49; 17 
N.L.J 266. But rec 27 B 157 , 39 1 C 849=13 
N.L.R. 69. An order directing a party to be 
added can be made before the suit termi- 
nates. 32 C. 483 See also 17NL.J. 266= 
1935 N. 64. .A Court has a discretion to 
order the addition of necessary parties at 
any stage of the proceedings, and plainly 
this discretion always ought to be exercised 
when its exercise will tend to finality of the 
litigation Parties can be added to a suit 
after a preliminary decree therein has been 
passed 154 1 C 465=1935 R 23. See also 
40CWN 1173 (even after final decree in 
mortgage suit) 

P\rty WHEN to BE ADDED —Under R. 10, 
Court may, at any stage of the proceedings, 
order the addition of any person as party to 
the suit 35 B 393 It authorizes the Court 
to make an order for transfer of a party 
from the category of defendant to that of 
plaintiff at any stage of the proceedings. 24 
CWN 110, 105 I C. 473=1927 0 4&4; 97 
I.C. 1023 A person who would be re 
presented by a party on the record and 
bound by the decision against that party is 
entitled to be impleaded under R. 10, O. 
(2), to protect his interest. 44 M.L.J. 322= 
1923 M. 521 A party may be added on his 
own application. 13 C 90. It is not desira- 
ble to add or substitute as parlies persons 
whose right to sue has already become time- 
barred. 25 A L J. 991. A siib<!titute can only 
be added to enforce a single right pleaded in 
a suit and not to bolster up a suit by pleading 
his own individual right 120 I.C 517=1930 
S 73. Person financing litigation is not 
a necessary party. 68 M L J 236. The mere 
fact that a person might be affected by the 
result of the suit, whether by dismissal 
after contest or by a collusive withdrawal, is 
no ground for allowing him to be added as a 
plaintiff in the suit, 41 L.W. 126=1935 M 
394=^ M.L.J. 236. Suit for damages for 
rashly driving motor car— Employer added 
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order any other person to be substituted or added as plaintiff upon such terms 


Notes., 

as a partj defendant— Defence that some 
third person was the master— Amendment of 
plaint so as to add such third party might be 
granted 30 Bom L R. 162=19286.91. See 
also 148 IC 909=11 OWN. 630=1934 0. 
347. Firm— Sole proprietor filing smt_ in 
firm name— Objection to form of suit— 
Amendment. 134 I C. 1200=1931 C 770 
Rights of party added under R. 10 (2) 
are safeguarded by Limitation Act, S 22. 
SS I A. 7=6 R. 29=51 MX L 88 (PC) 
Where judgment-debtor appellant became 
insolvent pending appeal to set aside an 
aucton sale and the Official Assignee elect- 
ed not to prosecute the appeal, held, that a 
moitgagee from the judgment-debtor viho 
had not taken any steps to assert his rights 
till that stage could not be allowed to step in 
and prosecute the appeal 32 _ C.WN. 
304 Suit filed in the name of Chairman of 
District Board— Amendment in appeal allow- 
ing substitution of District Board as plain- 
tiff-Permissible. 32 C. W N 396. A 
general question which is of interest to the 
whole coramunit) cannot be effectually and 
completely adjudicated and settled in a 
suit by adopting the expedient of joining 
a member of that community to the suit 
as a plaintiff 120 1.C 517=1930 S, 73. 

MisDEscBipnoN.— A suit for rent had been 
brought against the proper person who was 
misdescribed owing to his own action in 
giving his son’s name instead of his own 
when he rented the premises and who bad 
since been refusing to receive the sum- 
mons on the ground that he was not the 
propel person He was the proper person 
against whom the decree had been rightly 
made. On an application in execution pro- 
ceedings to bring on record tlie real judg- 
ment-debtor’s name, held, that the record 
could be corrected by virtue of the powers 
Under S. 151 if not under 0. 1, K 10 144 
IC. 903=35 BomLR 365=1933 B 200 

Suit AC-tiNsr a dead peesoit,— A suit 
against a dead person is a nullity and no 
question of adding a party arises. 6L.W* 
359=33 M.L J 418 also 1937 S 47. A 
plaintiff cannot claim the benefit of the insti- 
tution of a suit against a dead person for the 
purpose of extending the period of limitation 
against his heirs 47 LC 894=5 0 L.J. 596. 
Though suit in the name of a dead person as 
sole plaintiff cannot be amended a suit in the 


name of two plaintiffs one of whom is dead 
It can be amended. 104 1 C 623=1927 C 880 
The words “wrong person” appearing in R 
10, cannot be construed to mean a “dead per 
son;'. 148IC 241 (2)=1934N.S5 

TEANSPOSITtON OF PARTIES.— A CoUrt Cai 
make a transposition of parties 34 I.C. 186= 
20 C.W N. 752; 32 C 483 ; 97 I.C. 1023 ; 192: 

IMLJ.6;2,2. 
X W N no But It cannot transpose a defca 
dantto the array of. plaintiffs without th< 


party’s consent and in the absence of an, 
application to that eflect. 58 CL J. 240. R. 

10 IS in the widest possible language and 
transposition of a defendant to the side of 
the plaintiff sliould be adopted in all cases 
where it is necessary for the complete adju- 
dication upon the question involved in the 
suit and to avoid multiplicity of proceedings 
1932 Pat. 346, Ref 160 1 C. 149=1936 P. 107. 
It IS no good reason for refusing the tians- 
position of a pro forma defendant into a 
plaintiff that the effect would be to assist the 
plaintiff, nor IS it necessary before making 
an order under R. 10 to determine whether 
the suit as constituted is bad The transposi- 
tion cannot also be disallowed on the ground, 
that It would affect hmitaiion since the 
object of S 22 (2) of the Limitation Act is 
to provide for cases of this nature 14 Pat. 
L T. 1*^2=1933 P 239. In a parlihon suit, the 
Court can make a defendant a plaintiff and 
crintinue the suit. 45 B. 983=23 Bom.L.R. 391, 
WhereinaJMif on a promtsiory note, the 
plaintiff alleged that he was the real benefi- 
ciary and that the holder who ivas impleaded 
as a ( efendant was a mere benamidar for the 
plaintiff, and foi the putpose of giving a 
valid discharge, the holder desires to be 
transposed as a plaintiff, the (ixiurt ought to 
allow him to do so, even if the transpositioa 
IS applied for a date when a suit by the 
bolder would be barred. The provisions of 

S. 22 (1) of the Limitation Act are inappli- 
cable to a case of transposition of parties, 

11 P, 616=140 1 C 572=1932 P. 346 (9 Pat L 

T. 288, Diss ). In a suit on a pro-note in the 
name of the son by the father of the payee, 
the note having been allotted to the father in 
a partition between the father and son, the 
son having been impleaded as a party defen- 
dant, held, that the case was a. fit one in which 
the Court should exercise its powers under 
R 10, in appeal, and transpose the defendant 
son as a plaintiff-appellant and that the suit 
should not fail for want of an endorsement 
by the son in favour of the father. 36 Bom. 
LR 807=1934 B 356. As to the object of 
transpositirn of parties, see 58 1 A 2^=1931 
P C. 162=61 MX J. 612 (P C ). Withdrawal 
of part of claim by the plaintiff— Transposi- 
tion of some of the defendants as parties can 
be ordered. 12 L.W. 563 In admtmslraiion 
suits, a person originally arraigned as a 
.defendant can be made plaintiff to claim his 
shares 1918 M W N. 929=9 L.W. 79=49 
I C. 130 The appellate Court has the power 
to tianspose a respondent to the category of 
appellants in order to further the ends of 
justice 44 C.LJ. 243=1927 0 37 See also' 
1930A.LJ.926. 

Struck out —Where no cause of action is 
mentioned against a party to a suit and no 
relief is claimed against him it will he impro- 
per and unnecessary to retain him and he may 
be struck off from the suit 133 I.C 507= 
.61 MX J 563 See also 39 P L.R. 342=1937 
L. 67. When a Court makes an order stTik- 
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as the Court thinks just. 


Notes. 

mg the names of certain persons off the 
record, it is immaterial whether their names 
,are actually removed or not. 32 C 315 (P.C.) 
An order striking out a defendant from the 
record cannot be made after the first hearing. 

18 A 53; 20 M 360 (362). An order striking 
off the names of a party is appropriate to 
cases of actual misjoinder under R. 10, and 
not to cases of voluntary abandonment by a 
plaintifi; of his claim against a particular 
defendant, where the proper order to pass is 
an order of dismissal 1934 L. 737. Where a 
cause of action against a defendant is specifi 
cally pleaded and a distinct relief has been 
claimed against him, ordei directing the 
removal of his name from the array of the 
parties is in substance although not in form 
a decree , because the effect of the order is 
the refusal to grant the relief to plaintiff 
which he had prayed for The proper 
remedy for the party aggrieved from the 
order is to file an appeal from it and notan 
application in revision under S 115. 131 1 C. 
548=1931 A 333 (2); SO ML J 387 ; 45 M. 
L.J. 703, Dist. 

Power of Courts to pass orders under 
RULE.— Nothing in the Code affects the 
inherent power of Court to make such orders 
as may be necessary for the ends of justice. 
35 B 393 Court has, under R 10, povver to 
bring on record any person as a party at any 
stage 61 1 C 378=31 BomLR 476=1929 
B 337. Court has power under R. 10 (1), to 
substitute a right plaintiff in the place of a 
wrong one, only if the right to sue is not 
barred under S 22 of the Limitation on the 
date of the substitution 58 B 536=16 Bom 
L R 814=1934 B 385. Com t has no power 
for addition of plaintiffs after passing of 
’decree. 44MLJ 222 Neither R. 10 nor R 
8 empowers the Court to join a personas 
plaintiff, who could not have been originally 
joined 57 I C 784 In a representative suit 
It is not open to the plaintiff to put an end to 
the litigation by merely withdiawing the suit 
He may go out of the suit, but that does not 
put an end to the litigation where other 
people are interested in it and have a 
.right to come m and continue it Thus 
where a tiustee brings a suit for the 
benefit of the beneficiaries and then wants 
to nullify the result of the litigation, 
the beneficiary maj be properly _ brought 
on the record to continue the litigation 
Similarly, the junior members of a Malabar 
Tarwad have been allowed to prosecute a 
second appeal which the head was anxious to 
compromise So also wherein a su't insti- 
tuted by the Collector representing the 
estate of the last male owner under the 
Court of Wards Act he sued for the recovery 
of certain properties but subsequently wanted 
to withdraw the suit, held, that the .suit was a 
representative suit instituted for the benefit 
of the two widows of the last male 
owner and a reversioner to that estate and 


that in such a case it was open to 
the Court to allow the reversioner to 
be made a party and then to allow the 
Collector to go out of the suit, if he did not 
want to prosecute it. 1934 A. 4=1933 A L. f. 
1512. Mortgage suit— Administratrix creat- 
ing mortgage without sanction of Court— 
Beneficiaries are necessary parties to mort- 
gage suit 2SBLR 1360 Pei son financing 
the litigation has no light to be impleaded as 
a party 41 L W. 126=68 .M.L J 2‘Jf> Suit 
on mortgage by benamidar— Real ownct can 
be added as party under this rule. 55 L.J. 
856 As to the object of the rule, see 5 M. 

also 9 A 447(449) ; 2 A 738 ; 13 M 32. A 
receive! cannot be made a party without the 
leave of the Court appointing him. 30 C 724. 
Court can allow a party to be added on the 
condition that he can only intervene at a 
particular stage in the suit and cannot ques- 
tion an order or orders passed before he 
applies to the Court. 58 C 801=35 CW.N. 
12 I Party unnecessarily added at defen- 
dant's instance That party's costs may be 
made payable by the defendant 1930 M W.N. 
679. See also 1933 B. 304=35 Bom L R 569. 
Persons improperly impleaded The proper 
course is to strike out their names and not 
to dismiss the suit as against them 1930 M. 
817=54 M 81=59MLJ 932 (F.B.). 

Party whether c\n be added in apbeal. 
—A person, if he is not made plaintiff or de- 
fendant, in the Courts below, cannot claim 
to be made a paity in appeal 31 1 C. 27 A 
necessary party to an appeal should be added 
before deciding it. 31 T.C 814 Application 
to add his legal representative as parties in 
an appeal against a dead man is covered by 
S 153 and 0 1, R 10 45 M L J 231 , 102 1. 
C 710 (2). This rule applies to appeal.s, but 
there is no power m the Code to make a 
party to a suit a co appellant. 10 R 227, 2 
A 487, 18 A 332; 2ALT 516, 12 ML.J 
355 But see 1927 C 880 Where parties are 
allowed to intervene m an appeal, they 
should be joined as parties to the suit, and 
not to the appeal 12 M L J. 355 Appellate 
Court will not interfere with the trial 
Court’s discretion in changing plaintiff to 
defendant or WFwrra. 95 1. C 171=1926 N. 
393. In some circumstances, it may be right 
and proper that the Court should add as 
parties to the proceedings even at the appel- 
late stage, persons who were not amongst 
the original parties to the suit But the 
circumstances must be exceptional and such 
as renders it really necessary in the interest 
of the original parties to the suit, that some 
other persons should he added to the pro- 
ceeding, so that the matters originally in 
d'spufe may be properly adjudicated upon 
and finally determined as between the origi- 
nal part’cs to the suit. S9C 329=138 I C 
104=1932 C 448 ^ee also 38L.W 539=1933 
M 806=65 \r L J 548 A person who does 
not consent to he added as plaintiff may be 
added as a defendant 7 C 242. No question 
of -limitation can arise with respect to the 
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(2) [S. 32.] The Court may, at any stage of the proceedings, either 
upon or without the application of either party, and 
Court may strike out or appear to the Court to be just 

add parties. improperly joined^ 

whether as plaintiff or defendant, be struck out, and that the name of any 
person who ought to have been joined, whether as plaintiff or defendant, or 
whose presence before the Court may be necessary m order to enable the Court 
effectually and completely to adjudicate upon and settle all the questions, 
involved in the suit, be added. 


Notes. 

Court’s power to make an order adding a 
party defendant to a suit. 12 C 642 (651) , 24 
C.640;27C 540; 17 M 12. See also 2&B 11 
(18). There is considerable doubt as to whe- 
ther S. 32 of the Code of 1882 authonses the 
addition of a party to a suit after decree. 42 
C. 72=41 I A. 251 (P C.) A suit might be 
continued even where the original plaintiff 
had no right to sue, pro\ided that the defec- 
tive institution was due to a bom fide 
mistake (30 U 419 ; 43 M 707, Rel.) ; 69 1 
C. 413=1923 M 180 (1) A mistake can be 
called bona fide even if it was made without 
the cjcercise of due care and caution, pro- 
vided it was honestly made 27 N L.R. 33S. 
Valid but wrong substitution of legal repre- 
sentatives in appeal~Case remanded for 
fresh decision— Order of ^ remand not a 
nullity-Apphcation to bring true legal 
representatives on record before passing of 
final decree should be granted 1928 P 197. 
See also 1930 M. 930=129 1.C. 469=60 M L. 
J 97 Addition of parties— Remand by 
appellate Court for the purpose of— Indicat- 
ing order to be passed by trial Court- 
Impropriety 136 I C 632=63 M.L J .369 
(P C.) Where a suit for sole possession is 
not maintainable for want of certain neces- 
sary parties Court cannot allow the suit to 
be amended as one for joint possession as 
such amendment will materially alter the 
nature of the suit. 37 CWN. 138. Person 
claiming as adopted son of plaintiff’s husband 
is not a necessary party to a suit on mort- 
gage 1928 M. 978=113 I C 310. A suit 
filed by the Kamavan of a Malabar Tarwad 
as such is a representative suit. Consequently 
where it appears that the Karnavan is not 
acting bom fide in the interests of the tarwad 
inseekingto withdraw an appeal, It is open 
to ihe Court to permit the Anandravans to be 
added as supplemental appellants before the 
Karnavan is permitted to withdraw the 
appeal Tn such a case the appeal as origi- 
nally filed should be taken to be pending till 
orders are passed on the application for its 
withdrawal 34 L W 548=61 M L J. 549 
Proper party. — In a suit on a promissory 
note by an endorsee, an application was put in 
by the endorser that he should be joined as a 
co-plaintiff He alleged that he endorsed 
the pro note to the plaintiff merely for 
collection, and that the plaintiff was dis- 
honestly claiming that he was a holder for 
valuable consideration Held, that as one of 
the original payees of the promissory note 
was the 'pplicant and in order to enable the 
Court effccta illy and completely to adjudicate 


upon and settle all the questions involved in, 
the suit between the plaintiff and the defen- 
dants, the applicant was a proper party He 
was added as defendant though not added as- 
co-plamtiff 1934 S 182 6Vfo/jol50IC 
670=36 PL.R. 217=1934 L 328 The ^ 
tary of State is not a proper or necessary 
party to every suit in which any question is 
raised with regard to the legality of anv 
statute. 1926 M. 836=95 I.C 214 See alio 
1^=24 LW. 738; 1931 C. 580=58’ 
C 801. Addition of parties— Claim to 
vacate site against Municipality— Plea of 
title in (iovemment— Latter— If necessary 
party— Addition as party justified. 

(1937) 1 MLJ. 597 When a pfo forma 
defendant becomes on Ins own application a 
CO plaintiff, he adopts all the statements, 
nnade in the plaint which support the cause 
of action and those statements only He does 
not adopt statements made therein which are 
not essential to the cause of action as stated 
in the plaint 41 C.W N. SOI 

Ejectment suit —Landlord and tenant- 
739=35 CW.N,1132: 
129 I.C 860=1931 C 76=58 C. 561. See also 
139 I.C 679— 1932 M 688 A suit instituted 
by an assignee of a bond under an assign- 
ment which is void under S. 136, T P. Act, 
can be said to have been instituted in the 
name of a wrong person, and where the 
assignee has acted under a bona fide mi.<itajce^ 
the Court can remove the name of the 
assignee and order substitution of the name 
of the assignor as plaintiff under R 10, 162 
I C 229=1936 O.W.N. 414=1936 0 275. 

Mortgage suit— Under R 10 (2) Court 
has power to add parties in two cases only. 
The first is when he ought to have been 
joined and has not been joined. In a suit 
upon a mortgage, the plaintiff is not bound 
to join everybody who chooses to set up a 
title to the property unless he chooses. If, 
then, he is given an option to join them or 
not and he chooses to exercise that option by 
Ignoring them, it is imposs'ble to say he 
ought to have joined them The clause can 
apply only when he was bound to join them 
and has not done so. The second case in 
which a party may be added under R 10 is 
when his presence is necessary to enable the 
(Tourt to make a complete adjudication upon 
the questions involved in the suit. If a full 
Md final adjudication is possible between 
the listing parties of all questions involved 
m me suit, the Court has no jurisdiction to 
add parties. Further it is often undesirable 
m a mortgage suit to change its character 
altogether and convert it into a genera 
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(3) No person shall be added as a plaintiff suing without a next fncud* 
or as the next fnend of a plaintiff under any disability without his consent. 

(4) [S 33,] Where a defendant is added, the plaint shall, unless i he 
Where defendant added, Court othwwise directs, be amended m such manner 

plaim to be amended. *>e necessary, and amended copies of the 

summons and of the plaint shall be served on the new 
defendant and, if the Court thinks fit, on the onginal defendant. 


Notes. 

adnunistrat'on suit. 1^8 I.C. 720=1934 N. 
228 

The Court has ample power under 0. 1, 
R. 10, even after the passing of the final 
decree in a moitgage suit to order that a 
person whose presence may be necessary to 
enable the Court effectually and completely 
to adjudicate upon the questions involved in 
the suit be added as a party to the proceed- 
mgs. If it appears that there is an equitable 
mortgagee who, under 0 34, R. 1 was a 
necessary party, and that he ought to be 
joined as a party, the Court can add him as a 
party although the final judgment has been 
passed in the suit. 40 C.W N. 1173 

Mainienance Suit.— 1937 M. 338. 

PAETtES TO Redemption suit— 1936 M. 
W.N.l 184=44 L.W 563=1936 M 960=71 M. 
L J. 614. Powers of Court— Mortgage suit— 
Omission to implead interested party— If 
fatal. 1936 P. 153 Suit on mortgage— Holder 
of money decree against mortgagor getting 
receivei appointed in execution— Power of 
Court to implead him as party m mortgage 
suit. 40 C.W.N 974 

Partition SuiT.—Sale of property in exe- 
cution of mortgage decree during pendency 
of suit— Mortgage-purchaser if proper party 
to pariition suit 35 C\V,N. 296=1931 C. 
594 

Possessory SUIT —R 10 enables the Court 
to add a third party where it is necessary so 
to do in order to enable the Court to effect- 
ually adjudicate and settle all the questions 
involved in the suit In a suit for posses- 
sion of the subject-matter of a sale, by the 
purchaser against his vendor and tenant, a 
third party alleged that the vendor had no 
right to sell the whole property, and that he 
was entitled only to a half share and applied 
to be made a party. He had also filed a suit 
against the purchaser, the vendor and the 
tenant claiming half the property Held, 
that the proper course was to join the third 
party as a party to the suit for possession 
by the purchaser, in order that the Court 
might properly work out the rights as be- 
tween the partes and avoid possible conflict 
of decisions. 1929 M. 268 and 5 M 52, Ref. 
1935 M 353 

Suit auainst firm.— Where a suit Wfas 
brought in a firm's name which had only a 
sole piopnetor and the defendant had notice 
at the very outset of this and such proprietor 
was examined on commission and no objec- 
tion was taken till the trial was over regard- 
ing the maintainability of suit in firm's 
name. Held, that the amendment of plaint 
by substituting the name of the proprietor 
for the name of the firm should be diowed 


as It was only a change in form and not in 
substance and that the appellate Court could 
order such amendment in plaint, judgment 
and decree without oidering a remand to- 
the original Court for rehearing 159 I C. 
138=1935 R 240 In a suit against a. 
firm under 0.30, C. P. Code, it is not 
possible for a person who has not been 
served with a writ but who apprehends that 
at some future time the plaintiff will even- 
tually seek to hold him liable m execution 
proceedings on the basis of partnership, to 
enter appearance and defend the suit on the 
merits unless he admits that he is not m fact 
a partnei But when such person is interest- 
ed in some way or other in the assets of the 
firm, and denies that he is a partner in the- 
firm, he can apply to the Court under 0. 1, 
R 10, and it will be proper for the Court 
to add him as a party to the suit even in 
opposition to the wishes of the plaintiff. 40 
OWN. 677. 

Setting aside ex parte decree— M'here a 
suit is decreed ex parte and persons entitled 
to be added as parties to the suit make an 
application to add them as parties and to set 
aside tne cje parte decree, Court should add 
them as parties and give them an opportunity 
to set aside the ex parte decree. 166 I C. 
794=18 Pat LT 278=1937 P, 49. 

Order whei her vppe vl^ble —An applica- 
tion of plaintiff to be added as co-plaintiff 
cannot be treated as an application under 
O 22, R 10 An order passed under 0. 1 is 
not appelable An application to be added as 
co-plaintiffs cannot be treated as one under 
0 22, R. 10 36 I C 919 An order rejecting 
an application to be made a party is not ap- 
pealable 13 C 100 ; 2 A 904 , But see 12 M. 
489. ^ Order under 0. 1, R 10 docs not come 
■within the definition of "decree" in S 2 <2) 
and there can be no appeal. 42 M.L.J. 97= 
45 M. 194. 

Appeal— W here an application is made 
under 0. 1, R. 10 hut it is dealt with by the 


Court also under 0 22, R. 10, an appeal lies 
against the order on the application 1937 
M 200 No appeal lies from an order award- 
ing costs under 0. 1, R 10(2) 39PL.R. 
342=1937 L. 67 

Revision.— A n order refusing to add a 
party as a defendant is not subject to revi- 
sion under S. US, but the High Court may 
interfere under S. 107 of the Government 
of India Act, 191 "i, if there is a denial of the 
right of fair trial. 13 C 90. 4 P 723=93 I. 
C. 32 See also 156 I C 628=41 T .W 126= 
1935 M. 394=68 MLJ 236 Ordinarily 
High Court is reluctant to interfere with an 
order refusing to make certain persons 
parties to the suit. But where the lower 
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(5) [S, 32.] Subject to the provisions of the Indian Limitation Act, 
1877 , S. 22, the p receding sa.s against any person added as defendant shall be 
deemed to have begun only on the service of the summons. 

11. [S. 32.] The Court may give the conduct 
Conduct of suit. person as it deems proper. 

12. [S. 35.] (1) Where theie there are more plaintiffs than one, any one 

or more of them may be authorized by any oiher 
Appearance of one of of them to appear, plead or act for such other in any 
several plaintiffs or defend- proceeding; and in like manner, where there are 
ants for ot eis. defendants than one, any one or more of them 

may be authorized by any other of them to appear, plead or act for such other 
in any proceeding. 

(2) The authority shall be in writing signed by the party giving it and 
shall be filed m Court. 

13. [S. 34] All objections on the ground of non-joinder or misjoinder 


Notes. 

Court instead of addressing itself^ to the 
important question, whether the addition of 
the petitioners as parties was necessary m 
order to enable the Court to effectually and 
completely adjudicate and settle all the 
questions involved m the suit, rejected the 
petition of the sons of a full sister of the 
deceased owner of certain properties on the 
ground that it was opposed by the step- 
sisters on record, held, that the entire res- 
ponsibility in the matter of adding parties 
-was with the Court and did not depend upon 
the wishes of the parties on record, the 
•order of the lower Court really amounted to 
a refusal to exercise a jurisdiction vested in 
It and that it should be set aside in revi- 
sion. 148 1 C. 347=15 Pat.LT 602=1934 P 
425 The tiial Court is vested with wide 
•discretion and where that Court has acted in 
.aid of justice to prevent the suit being de- 
feated upon a more or less technical ground, 
the High Court would not interfere. 152 1. 
•C 778 (2) =1934 P. 370 
Addition OF PARI Y, what amounts to — 
An amendment of the plaint, by leave of the 
Judge, that the plaintiff is suing in a repre- 
sentative capacity as a shebait, does not 
amount to an addition or substitution of a 
new plaintiff within the rule 28 1.C 818= 
19CW.N 1193. In a suit to enforce rights 
of trust by persons interested in the trust, 
addition of more lepresentatives out of 
time, does not bar the suit 33 A 272 ; 25 
M L.J 452 (17 B 413, Foil ) But see 43 I. 
A. 1 13 See also 9 L.W. 377=50 1 C. 358 A 
pro forma defendant is not known to law. 
41 1 C 468=2 PatLW 108 
0. 1, R 10(5) —The proviso applies only as 
regards limitaton Where a person is added 
as party defendant under R. 10 the proceed- 
mgs should be taken to have commenced 
against him from the date he was impleaded 
as party SO C.L.J 208 See also 1930 L 
747 , 55 LA. 7=6 R. 29=54 M L J 88 (P.C ). 
For other purposes such as calculation of 
•costs, etc , the date on which summons is 
served will be the starting point. 8LR 79 
<Rev). 

, Costs.— W here partes aie added as 
■defendants at the instance of a co- 


defendant, and no cause of action is 
found against them, the proper order to 
pass IS to strike off the names of those 
defendants under R 10 (2), and not to 
discharge them. When such detendants are 
struck off under R. 10 (2) as being impro- 
perly added, Court can impose such terms as 
it considers proper and can order the party 
to pay costs to such defendants. This power 
of the Court is analogous to its power of 
adjourning proceedings in which rase the 
Court IS empowered to make the defaulting 
party to pay costs to other party and there 
is no limitation as to the amount which can 
be awarded tinder such circumstances. 39 
PL.R 342=1937 L 67. 

O 1, R 11.— The question of conduct is 
one of discretion, and the appellate Court 
will not as a rule interfere. HttDowbiggm 
v Tt otter, 20 W.R 1024 (Eng ). buit by 
one trustee— Death of plaintiff— Co-trustee 
can be made plaintiff. 40 M L J 208=52 I, 
C 560 The word "person" in R. 11, means 
a party to the suit and a person who is a 
stranger to the suit cannot be given the 
conduct of the suit within the meaning of 
the rule. 106 1 C 854=46 C L.J 530 

0 1, R 13; General.— The words "un- 
Ie.ss the ground of objection has subsequent- 
ly arisen" have been added to give effect to 
the rulings m 5 B 609 , 7 C. 603. No person 
(including a corporate body) can he made a 
plaintiff without his consent expressly given 
46 PR 1911=10 I C. 515. 

Objections as lo non- joinder when 
SHOULD be taken —An objection as to non- 
joinder of parties should be taken before the 
settlement of issues. The rule applies even 
ill cases where the plaintiff claims a joint 
right along with others but does not make 
the latter pai ties to the suit 41 C 527 (25 
B 433. Dist , 25 I C 122, Foil.) See also 
35 PL.R 616=1934 L 459; 143 IC 838= 
1933 0 129 Objections as to misjoinder and 
jurisdictu n owing to undervaluation, when 
not raised m Court of first instance are no 
ground for reversing a decree when they do 
not affect the merits of the case 25 1 C. 25. 
(36 C 780. 17 L( . 97 , 22 M L.J 25 ; 7 M L. 
T. 78, 9M.L,T 173, Foil.) An objection as 
to non-joinder cannot be taken for first lime 
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Objections as to non- possible 

joinder or misjoinder. Opportunity and, m all cases where issues are settled, 
at or before such settlement unless the ground of 
objection has subsequently arisen, and any such objection not so taken shall be 
deemed to have been waived. 

ORDER ir. 

Frame of Suit, 

1. [S. 42.] Every suit shall as far as practicable be framed so as to afford 

Frame of suit ground for final decision upon the subjects in dispute 

and to prevent further litigation concerning them. 

2. [S. 43.] (1) Every suit shailinclude the whole of the clam v\hich the 


Notes. 

in revision before High Court. 46 I C 648, 
See also 13 I C 123=16 C.W N. 639 , 25 1.C. 
122, 16 B. 119; 10 M 322; 17 C 580 Where 
no objection as to suit being bad for defect 
of parties has^ been taken in the written 
statement, or in the grounds of appeal in 
lower Court, it cannot be raised in second 
appeal. 145 I.C 325=1933 P. 270. W'hen 
objection to want of parties is not raised by 
the defendant, it must be deemed to have 
■been waived. But Court can add any 
one as a party if it thinks it neces- 
sary. 3 A L. J. 474. Where a defen- 
dant is permitted to file an additianal 
written statement and he therein raises an 
objection as to non-joinder, which is later 
on made the subject matter of a fresh issue, 
the provisions of R. 13 are not infringed 13/ 
I.C 274=1932 M 583=62 M.LJ. 154 Where 
objection as to non-joinder of necessary 
parties is taken at the very outset and plain- 
tiffs do not implead them, the suit may be 
dismissed 1933 L 93=145 IC 178 (1923 
M 337; 61 M.LJ 294, Ref) 

0 1, R 10 and 0, 6, E 17 —Powers of 
Court— Plaint instituted by living person in 
name of and verified on behMf of, dead 
person — Substitution of name of living 
person — Permissibility — Gross neglect— 
Effect of. See 1937 S 92. 

0 2, R. 1 . Odject or.— The object of this 
rule is to give etfect_ to the maxim interest 
ret publicae ut Sit finis litmm. 27 B 382. See 
oiro9C. 919;2 MH.CR. 131; 26 M.760 
(763) ; 28 A. 482 (P.C.) ; 26 A.'236 , 9 C.W.N. 
498,4 CL.J. 367. The intention of the 
'legislature is that all matters in dispute 
should be disposed of in the same suit. 25 
C 371, 31 M. 385 

Scope of.— R 1 has reference mainly to 
jomder of causes of action rather than to 
joinder of parties. 25 I.C. 480=3 P R. 1915 
"Subject m dispute”, meaning of. See 23 
L.W 13=91 1 C 660=1926 M. 234 _ Under 
this rule and R, 2 plaintiffs must bring their 
entire claim, and every remedy enforceable 
in resoect of that claim, into Court at 
once 9 C. 919; 2 MJI.C.R. 131. But 
all causes of action need not be jomed. 
59 I.C 517 On this rule, see also 132 I.C 
684=35 C W N. 307=1931 C. 670 ; 1935 N 
226. (Holder of two mortgages— Right to 
sue separately on each.) 

1-77 


O 2, Rr 1 and 6: Plurtiff joining in 

ONE SUIT TWO.INDEPENDENT CLAIMS— DUTY OF 

Court TO ask plaintiff to elect— Where 
the plaintiff sues in one suit for a declaration 
of his title as proprietor in respect of a por- 
tion m certain land and for partition of his 
share after declaration of his title and also 
sues in the same suit the admitted raiyats of 
the landjcalling upon them to remove a build- 
ing from his holding and thus joins two 
claims and causes of action which are ab- 
solutely independent and unconcerned w’lth 
one another, the suit should not be tried m 
the form in which it is instituted. The 
Court should ask the plaintiff to elect to 
proceed with one of the claims 161 I,C 
695=1936 P. 142. 

0. 2, R 2 Scope and Object of the 
Rule— R 2 is directed to securing the 
exhaustion of the relief in respect of a cause 
of action, and not to the inclusion in one 
action of different causes of action even 
though they arise from the same transactions. 
41 1 A 142=18 C W N 617 (PC). 38 M. 
1162, 45 B 805:30 C\V.N 873=97 I.C. 73= 
1926 C. 1022 , 110 I C. 554=1928 M 840=56 
M.L.J 52,1930 L. 688=122 IC 733 See 
also 1935 L 156,1935 L 842. R.2, when it 
opeiatesas a bar merely deprives the claim- 
ant of his remedy by suit founded on the 
same cause of_ action It cannot have the 
effect of vesting any nght in any of the 
defendants. 1933 A. 228=144 I.C 152 See 
also 161 I.C 820=1936 R. 167. A plaintiff is 
not obliged to put forward in one suit every 
claim which he may have against the defen- 
dant, as the causes of action in such cases 
may be different, but he must include the 
whole claim based on the particular cause of 
action. 1936 N. 268. R. 2 does not bar per se 
a subsequent suit brought on a different 
cause of action. It only purports to bar suits 
for claim omitted from former suits and 
ansing from the transaction under which 
the claim was made m the former suit and 
splitting up of the reliefs in respect of the 
same cause of action It does not require 
that where several causes of action arise 
from one transaction, the plaintiff should 
sue for all of them in one suit. The rule is 
directed to securing the exhaustion of the 
relief m respect of a cause of action, and not 
to the inclusion m one and the same action of 
different causes of action, even though they 
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Sun tome Su'lc til*' vwiii* 
claim 

jurisiiiolion of an; Louu. 


plaintiff is entitled to make in respect of the cause of 
acHoii ; but a plamtiif may relinquish any portion of 
his claim in order to bring the suit within the 


Notes. 

arisu itum tlic same transaction, lol LC 
?2l)=lW0 R. 167. K. 2 refers to a case 
where tlieic has been a suit in which 
there has been an omission to sue m respect 
of a portion of a claim and a decree has 
been made in that suit. 45 C 305=22 C.W 
N,6ll. Rule requires that every suit shall 
include the whole of the claim arismg from 
one and the same cause of action and not 
that ever) suit shall include e\ery claim or 
every cause of action arising out of the same 
transaction. 1929 P. 241=120 I C 479 
See also CL] 368=1929 C 93. R 2is 
Erected against two evils— the splitting of 
claims and the splitting of remedies. 1926 L. 
509=97 I C. 396 The rule only prevents the 
splitting up of claims and does not bar a 
subsequent suit on the whole claim against a 
different person 18 C.W N 12^19 CL. J 
191 It docs not contemplate claims under 
separate causes of action as well as claims 
affecting different defendants. 40 B 351=18 
Bom.L.R. 45, 104 I C 820, I Luck 1=91 
1.0976=1926 0. 77; 161 1 C, 820=1936 R 
167. It bars only those suits where the 
causes of action and defendants are the 
same The dispossession of plaintiff from 
^ two properties held under different titles 
' gives rise to two causes of action. 7 AX I. 
658=50 1.C 905 See also 25 B 161. R. 2 is 
framed to protect the defendant being twice 
vexed for one and the same cause. 41 C 825. 
This rule does not debar a plaintiff from in- 
cluding in his claim certain additional profits 
omitted in a previous suit under a misappre- 
hension that the profits were paid annually 
and not, as W’as subsequently ascertained to 
be the fact half yearly. 65 1 C 585=1923 A 
230 Two reliefs can be joined in the same 
suit, the parties being the same. 75 I C 597= 
1923 A. 306 Suit to declare a person muta- 
walJi— Declaration of the owner>hip of the 
propel ty as an essential part of the plaintiff's 
claim 1 Luck. 592=1928 0 67=109 I C. 
895. The rule does not apply when the prior 
suit was withdrawn with liberty to bring a 
freih suit 1930 L, 634 
Application op the Rule— This rule 
cannot apply to defendants at all and can 
only apply to plaintiffs. 1933 L. 569=148 I. 
C. ^ Itapp iesonly where the defendant 
in the subsequent suit was the defendant in 
the previous suit It does not apply where 
fte subsequent suit is brought against a dif- 
ferent defendant 47 1 C. 896 See 17 ] C 
434=1912 MW.N 1071; 1929 M 96=116 IC 
116 As to suit on altemabve causes of 
action, fee 103 IC 888 It applies not only 
to cases of deliberate^ relinquishments but 
also of accidental or involuntary omission 
35 C.L J 304=1923 C 101. Ra7e ZlZt 
the Revenue Coart. 
38 A. 3(^14 A L J. 373 , 1927 0. 498 Nor to 
proceedings under S. 144 of the C P Code 


53 l.c. 552 , 4/ 1 c. 47=3 P.L.J 367 Nor to. 
proceedings in <‘xccution of decree 62 T r 
507; 19 A 98 (FB.) . 18 C 515, 53 C 
1926 C 1019 Nor to a plea raised in defence 
57 1.C 348 (L.) , 7 L 297=1926 L. 494-96 
IC 360, 1926 L 21 . Nor to any part a 

dismissed claim abandoned an appeal 54 1.C. 
655 Nor to the amendment of plaint by the 
addition of claim which had been omittpd 
45 C 305=22 C W.N. 611 also 52 I C 
464—84 P-R 1919. The rule does not apply 
where the previous suit was not a regular 
suit, but an application for leave to sue in 
forma pauperis which was rejected 21 A 
359 Nor where the cause of action for a prior 
and a subsequent suit in respect of the same 
property are different 41 C 80, 104 1 C 820 
See fl/fo 153 1 C. 73=1935 A. ik A person 
IS not aflected by R.2 if at the time he. 
brought his former suit, he was not in a 
position to know all his rights 21 0 C. 307 
=49 1 C 54. It cannot be said that the rule 
has no application to a suit where plaintiff is 
a minor 22 M. 309. There is a distinction 
between splitting of the same cause of action 
into two or more suits, and instituting differ- 
ent suits upon distinct causes of action. U 

=35'L L R wr™' “ 

^Meaning op the terms.— The word 
«fl»« is treated as something arising out 
of a cause of action” and as something dis- 
tinct from the terra “cause of action ] 7 A, 
535. 'The claim and the remedy mentioned in 
this rule have reference to the cause of action, 
iiiigated in the previous suit. 10 M 350 It 
has to be construed with reference to the 
substance, rather than the form of action. 19 
C372. The cause of aciton” for a suit is 
the sum total of the facts and circumstances 
which the plaintiff has to prove in order to 
claimed 38 A. 217 

— A..L.J. 257 ; 13 0 L.J. 448=93 I.C 269 
Cause op Action" ncludes every fact 
which it would be necessary for the plaintiff, 
to prove, if traversed, in order to support his 
right to the judgment of the Court. It does- 
not comprise every piece of evidence which 
IS necessary to prove each fact, but every 
« be proved 16 A. 

131 ; 45 A 376=21 
-foi fS=1^24 R. 145; 93 I C 269 

-1926 0 365; 152 I.C. 199=4 AWR. 744. 
Cause of action'* in R. 2 is used more com- 
prehensively than in S. 17. 25 I.C 579 It 
does not depend upon the character of the 
relief prayed for but refers to the media 
upon which a Court is asked to come to a 
£^-.^4:60IC 596=1921 P 
125, 52 1 C 929. It has no relation to the 
defence set up by the defendant nor does it 
depend on the character of the relief prayed 
^ *0 which no l^al 

^ t enter as an element 

mto the creation of a cause of action. 31 C- 
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^ (2) Where a plaintiff omits to sue in respect 

intentionally relinquishes, any portion of his 
^ ‘ claim, he shall not afterwards sue in respect of the 

portion so omitted or relinquished. 


Notes. 

283 Every adjustment of account is a neiv 
cause of action. 11 l.C 540=15 CW.N 802. 
Every alienation by Hindu widow gives a 
separate cause of action to reversioners. 66 
l.C 455=1922 0 171 If the cause ot action 
m the subsequent suit is different from that 
in the first suit, the subsequent suit is not 
baried 77 I C. 590. Suits for kaitubadi 
due in successive ytzrs— Kaitubadi not fixed 
in money or kind but on gross produce— 
Causes of action are different and suits are 
not barred under 0 2, R. 2. 147 1 C 756=39 
L.W, 65=1934 AI 46. First suit for declara- 
tion of title dismissed— Second suit for 
refund of purchase money— Causes of action 
different. 1933 L. 1017=147 l.C. 651. Where 
a suit IS brought either on a non-existent 
cause of action or upon a false cau.«e of 
action It will not disable a plaintiff from filing 
a fresh suit on the true cause of action. / 
LW 557=45 1 C. 969. 

Relinquishment of Portion of Claim. — 
There is no reference in this rule to the 
lunsdiction of the Court trying the claims. 
Where a person chooses a Court by relin- 
quishing a part of his claim, a subsequent 
suit for the relinquished portion of the claim 
will be bai red by this rule The fact that 
the two suits are triable for two different 
Courts is immaterial. 14 Pat L T. 663—1933 
P 715. A person must be taken to have 
relinquished or abandoned his claim on the 
real cause of action, when he files his suit on 
another known to him to be false. 6 M L J. 
5. But see 26 M. 777 The relinquishment 
by a plaintiff of a portion of the claim under 
R. 2 applies primarily to relinquishment 
before institution of the suit. 54 I C. 655. 
Amendment of plaint, on objection, omitting 
one relief- Effect of on sub'-equent suit for 
relief omitted. 104 I C. 370=1927 R. 237. 
The possession of a right, without know- 
ledge of It, cannot be said to be a portion of 
fais claim, which can be intentionally relin- 
quished 37 1 C. 119=94 P.K. 1916 [ISC. 
800 (P C ), Ref.] A statement in the plaint 
that a portion of the claim which is not sued 
upon IS not relinquished is of no effect. 2 
N.W P 90. Relinquishment may be either 
accidental or involuntary, as well as delibe- 
rate 11MIA5S1 

“Omits to sue "—The words “to <!ue mean 
to make a legal claim or to take legal pro- 
ceedings. It does not necesssriiy mean to 
file a still by means of a plaint 7Bom.LR 
138, 38 A. 217 The constitute an omtssion 
to sue It is necessary that the claim must be 
known to the plaintiff. It only a claim or 
remedy known at the time of the institution 
of the suit, which if omitted will be barred 
under 0 2. R. 2. Actual knowledge of the 
claim, and not constructive knowledge, is 
necessary m order that the relief may be 
barred in a subsequent suit. W'here a plaintiff 


IS unaware of a claim at the time of his suit, 
though he may, by proper inquiry make him- 
self aw are of its existence, the non-mclusion 
of that claim will not pieclude him from 
subsequently suing m rc.pcctof that claim. 
164 l.C 717=44 L.W 379=1936 M 699= 71 
M.L.J 264 It IS not necessary to deteiimne 
whether the omission aiose liom a ini-.iake 
or otherwise 3 Beng L R 265 Casual 
omission to include some items of property 
from the schedule to the plaint doe*, not 
mean abandonment of claim by plaintiff with 
respect to those items. SO l.C 331 

“Portion of Claim."— The right which a 
litigant possesses without knowing or ever 
having known that he possesses it can hardly 
be regarded as a “ponton of his claim." IS 
C.808(P.C.). 

“Shall not afterwards sue,”— It is 
only remedy of suing which is barred. 
The right subsists. 7 Bom L.IL 138, This 
rule is laid down with reference to suits 
brought under this Code. 9 Cat 46. See 
also 21 M 236 It has reference to the sub- 
ject-matter of the claim, and not to the per- 
sons against whom It may be brought 10 
C. at 929 c/jo 19 A. at 384 Aset-off 
is subject, as a claim in a cross-suit would 
be, to the provisions of this rule. 32 C. 6S4. 

Test.— Whether the causes of action in 
two suits are different or identical can be 
ascertained by the test whether the same 
evidence w ill maintain both actions. 40 B. 
351=33 l.C. 950=18 Bom LR 45 If the 
cause of action m the sub'-equent suit is 
different from that m the first suit the sub- 
sequent cult IS not barred by R 2 66 1 C. 
923=34 C L.J 465 . 114 I C. 871 , 1930 A. 1 16 
=121 I C. 827 The mere fact that the title 
to the property in dispute m both suits is the 
same and that the property is the same does 
not necessarily show that the cause of action 
is the same 59 l.C. 517. 

Pleadings, Proof and practice —A plea 
of bar under R. 2 must be specifically plead- 
ed and established to the Courts satisfac- 
tion. 46^ l.C 119. A statement made in a 
previous suit by a party that he reserved the 
right of bringing another suit for damages 
cannot avoid the operation of the rule of 
limitation or of R. 2 34 I C 51. Two suits 
presented on the same day must be presumed 
to be presented and admitted in the order in 
which their numbers appear on the register. 

1 R 682=1924 R. 161 ; 1937 R D. 86 But see 
49 M. 869=51 M.L J 351. Where it has been 
held that the numbering is not pn»,a facie 
evidence of respective dates of admissionand 
it could not be said that the suit bearing the 
later number was afterwards presented with- 
in the meaning of R2 Held also, thzLt th& 
plaintiff may elect as to which of the two 
suits should be held to be barred (Ibid.) A 
second suit will not be barred by the rule 
unless the same cauce of action is to be 
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\oerson entitled to mort; than one relief in respect of the same 
^ ^ause ol action may sue for all or any of such reliefs ; 

Omif-doii tc sue tor one j,,,*- ,f Ua omit-c parent with the leave of the Court, to 


of several reliefs 


cause 01 action may ^uc lui < 11 * wx aiij ouv.** 
but if he omits, except with the leave of the Court, to 
sue for all such reliefs, he shall not afterwards sue 
for any relief so omitted. 


Notes. 

found within the four corners of the p anil 
in the first suit. 28 1.C. 301—82 P .L.R. 1915 
Subseouent suit on alternate cause of action. 
103 LC. 888=1927 N. 322. 

Special cases; Accounts, suit fob.— 
\Vherc m a former suit between the parties, 
for accounts of a dissolved partnership, the 
Court on the basis of a Commissioner’s re- 
port found that there was a certain amount 
due to a defendant therein, who, however, 
lemaincd €-v l^artc and did not choose to ask 
for a decree in his favour for that amount, 
though he could have done so , and the judg- 
ment in the former suit is capable of being 
read as declaring the rights of all parties, it 
is not right to say that that party has no 
right to make a claim on the basis of the 
pn Ol judgments or, to obtain a decree for 
tlie amount m a suit instituted for the pur- 
pose. 67 .\r.L.J. 413=40 L.W. 792=193411. 
m 158 1 C 378=1935 L. 321. A suit 
for accounts brought subsequent to a suit for 
dissolution of partnership is not barred 
under R. 2 as the two suits are not based on 
the same cause of action. 39 P.L.R. 197. Suit 
to set aside purchase of mortg^e-decree 
and for reconveyance of properties— Qaim 
br accounts not pressed— Subsequent suit 
for accounts barred by 0- 2, R. 2. 3S C.W. 
.\T 977=1931 P.C. 229=61 M.L.J, 294 (P.C). 
Where careful perusal of the plaint in the 
first case indicated that the plaintiff was 
confinmg his claim to certam speafic items 
said to have been appropriated by the res- 
pondent quite apart from his liability to 
render accounts as an agent which was the 
subject-matter of the second suit. Held, 
that the second suit was not barred under 
R 2. 145 1 C 1010=34 P.LR. 905=1933 L. 
542 Accounts of a partnership can only be 
taken and must be taken once for all in a 
suit to which all partners or their repre- 
sentatives are parties, and the law does 
not contemplate successive suits for accoutOs 
taking at the instance of the various part- 
ners. 40L.VV 792=1934 M. 665=67 ML. J. 
413 

Alienation.— A plaintiff may either file a 
single suit or separate suits to set aside alie- 
nations made by a widow. 12 M.L,J. 103. 
See also 16 A. 279 ; 7 M.H C R. 290 , 1 Luck. 
1;1930N 3=26N.L.R. 121 

Compromise.— Wlien a suit is compromis- 
ed, and the compromise provides for 
possession being given, a suit for possession 
based on the compromise is not barred. 2 A. 
ILJ. 680. The fact that the previous suit is 
compromised is no bar to the application of 
the rule. 22VV.R.424. Seealso7BAE2 

Contract.— Where there are two breaches 
of one term in one contract, and both occur 
before any suit is brought, the cause of action 


13 non-performance of the promise, and only 
one suit will he. 12 C at 348. But see also 
135 IC. 801=33 Bora.L.R. 1563=1932 B 
86, 19 C. 372 It IS only when the paity 
complaining of the breach of contract suffers 
damage that a cause of action is said to arise 
and till then only a term of the contract is 
broken. 38 M.L.J 470. A cause of action 
might include claims upon several contracts 
provided they form pait of a continuous 
course ot dealing. 26 LC. 209=41 C. 825. 
Suit on account— Different members of a 
joint Hindu family executing different khatas 
— Smt on one specific khata— Running ac- 
count produced referring to all khatas— Sub- 
sequent smt on another khata— Bar, 54 B 
11=122 LC. 417=1930 B. 60. When one 
instrument contains two separate contracts 
and performance of each is secured in a 
different manner each gives rise to a separate 
cause of action, although they may be joined 
in the same suit 58 LC. 18=16 N L.R 136, 
Second smt is not barred when the former 
suit was one for an injunction and value of 
fodder taken away and the second suit is one 
for a refund of money advanced and damages 
for breach. 2 L.L.J. 304. (25 M. 669, Foil.). 

Contribution.- Where one of several co- 
debtors satisfies the debt, his cause of action 
for contribution accrues against all at one 
and the same time. The contributories may 
all be included as defendants m one plaint 3 

M. H.CR. 187. Sf? aijo 12 A. 110 First suit 
as manager for rendition of accounts against 
heirs of brother— Second suit for contribu- 
tion towards joint liability— Suit not barred. 
152 LC 199. 

Damages.— Where A sued B on the 2nd 
June, 1879, for damages for not having made 
over possession of certain leasehold proper- 
ties during 1875-1876, and got a decree, a 
subsequent smt on the 14th June, 1880, for 
damages for 1876-77 to 1878-79 is barred. 9 
C 143. Prior suit for possession does not 
bar subsequent suit for compensation 11 L 
L.J. 64=1928 L 534 (1) The same set of 
facts cannot give ground for two actions, i.e , 
for a tort and a conspiracy to cause damage 
The one excludes the other 40 C 898=23 1. 
C. 25=18 C.W N. 185. Fiist smt for damages 
for failure to repair a motor car— Subsequent 
smt for the price of the car refused to be 
returned— Maintainability. 122 LC 733= 
1930 L. 688. 

Divorce.— A suit for divorce based on the 
wife’s misconduct does not bar a subsequent 
suit for partition of the common properties 
of the husband and wife 38 C. 629=15 CW. 

N. 766 (P.C). 

Ejectment.— Suit for ejectment of tenant 
from one plot— Subsequent suit regarding 
other plots in the same holding barred. 14 
R.D, 632 The fact that the plaintiffs brought 
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Explanatiott.^FoT tht purposes of this rule an obligation and a collateral 


Notes. 

a previous suit for ejecting defendants from 
some of the plots in the plaintift’s holding is 
no^ bar to a second suit for ejecting the 
defendants from the remaining plots omitted 
in the first suit. For this purpose it makes 
no difference if the previous suit was with- 
drawn or dismissed for default or the 
plaintiffs omitted a portion of their claim. 17 
R. D. 114. Where one of the proprietors 
reclaims s}ia7nilat land and a suit for eject- 
ment by the proprietar} body is dismissed 
and the former reclaims a further piece of 
shamilat land, a subsequent suit to eject him 
from the land reclaimed subsequently is not 
barred under R 2. 158 1.C 112=1935 L 156 
Where two separate and unconnected build- 
ings are elected on a land and the plaintiffs 
suit for demolition of one of the buildings 
and possession of land underneath is dismis- 
sed, a subsequent suit for demolition of the 
other construction and for possession of land 
lying underneath it is not barred either by R. 
2 or by les judicata. Each construction gives 
rise to a separate cause of action. 158 I C 
620=1935 A.L.J 948=1935 A 790. See also 
14 LR. 134 (Rev)=17 RD.176. 

Execution Application —R 2 does not 
apply to applications for execution Appli- 
cation for partial execution is no bar to a 
subsequent application for execution of the 
rest of the decree. 28 N1,R. 77=130 I.C. 
120=1932 N. 89. 

Instalment Bond— An instalment bond 
containing a provision that on default of pay- 
ment of any two instalments, the whole 
amount would become payable and the credi- 
tors would be at liberty to sue for the entiie 
amount, gives an option to the creditor either 
to sue for the whole amount in case of two 
successive defaults or to sue for the iustal- 
ments only. If the creditor exercises his 
option of suing for the instalments only and 
waives the right to sue for the whole amount 
there is no lonsier any cause of action left to 
him for suing for the whole amount It 
follow s that at the time when the suit is 
brought, he disentitles himself from suing 
for the whole amount, and therefore R. 2 
would not be a bar to a future claim brought 
by him when further instalments fall due 
As a matter of fact R 2 does not deal with 
cases where there is an option to sue for the 
w’hole amount and the option is waived 
before the suit is brought, 158 I.C. 53=1935 
A.L.J 456=1935 A. 461. See also 157 1 C 643 
=1929 M.W^N 204. Omission to sue for 
instalments which had accrued due bars sub- 
sequent suit therefor. 44 A. 663. But jee 
also 1931 M.W.N. 1246 Two or more causes 
of action to recover money may be joined, 
but only if they arose within the jurisdiction 
of the Court in which the suit is brought 12 
il L J. 11. As to money suits, see also 8 C. 
483 (F.B.) , 7 B. 134 ; 5 C. 597 ; 12 B L.R. 37. 
28 B. 447 " Claim for a portion does not bar 
another claim for balance.” 29MLJ.474. 
On this point, see also 1931 M W.N. 1246= 
35 LW 424=138 I.C 340 


Maintenance— A subsequent suit fora 
declaration that the maintenance decreed in 
a former suit is a charge on certain property, 
IS barred. 12 M 285. See also 11 M, 127. 
The mere ground that the wife entertains 
any appiehension as regards the husband's 
tiansferring his property would not afford 
her a new cause of action foi the relief 
sought for by her m the second suit 167 L 
C 123=1937 A. 56 A subsequent suit for 
maintenance at an intreascd rale is not bar- 
red. 22 M. 17S. Where under the terms of 
a will an amount is payable horn the Uicome 
of a property by way of maintenance, a suit 
for recovery of arrears of such maintenance 
can be framed as such, without framing it on 
the charge of the property left by the will. 
See 132 LC. 684=35 CWN. 307=1931 C. 
670. 

Suit on most gage.— 21 B. 267; 18 il. 
257 ; 20 A 322; also 24 A. 429 (PC) and 
24 M. at 109, 30 B. 156. lOBom.H. C. 
369 ; 6 Bom.H. C (A.C.) 97; 7 B.377,3 

A. 857 Two mortgages— Each can be sued 
on separately. 33 C.LJ. 2.32. A person 
holding two mortgages on a property can 
sue for sale on the second mortgage reserv- 
ing his rights under the first Each mortgage 
is a separate cause of action and the mort- 
gagee IS not bound to sue on them all. 38 hi 
927=29 M.L.J. 195 (F.B.). This was held 
by a Full Bench of the Madras High Court 
It IS not now good law' since the enactment 
of S 67- A of the Transfer of Property Act 
by the Amending Act of 1929 (Dption to 
sue— Mortgagee authorized to sue for 
interest or for possession in default by- 
mortgagor— Suit for interest— Subsequent 
suit for possession not barred. 2 L. 13 (F. 

B. ). See also 44 M L J 123=38 CL.J 126= 
4L. 32=50 1 A. 115 (P.C ) , 44 A 121=491 
A. 9 (P C ) , 26 A L J 57 ; 102 I.C. 187=1927 
M. 580=52 ML.J 636. Where the deed of 
anomalous mortgage contained a covenant by 
which the mortgagor undertook to pay inte- 
rest yearly, a suit by the mortgagee to reco- 
ver the interest only due under the document 
is mamtainable. (4 Luck 32 and 64 I.C. 953, 
Rel. on.) 152 1 C 494=1934 R 159. Suit for 


sale on mortgage— Court gave a decree 
declarng plaintiff's mortgage nght and 
giving him liberty to enforce his right in a 
separate suit— Second suit for enforcing the 
mortgage right not barred. 1931 M.WN. 
1008=1931 M. 830. First suit for sale of 
mortgaged property for interest only may 
bar a second suit fur recovering principal 
and balance of interest. The question whe- 
ther any default accelerates the claim on 
which the principal money can be called in 
would depend entirely on the wording of the 
mortgage. English cases are notproper guides 
for deciding Indian cases. 6 R 771=115 I.C. 
671=1929 R 71. A mortgage deed provided 
that the pnncipal money would be payable on. 
the expiry of four years. Interest was pay- 
able at 9 per cent, monthly and if it remain- 
ed unpaid for three months, the mortgagee 
was entitled to compound interest and also- 
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security for its performaace and successive claims arising under the same 


Notes. 

if be cliose, to realise the whole amount of 
principal and interest During the third 
jear, interest fell in arrears and the mort- 
gj^ee brought a suit for interest and realised 
it. After the expiry of four years, he 
brought the present suit for principal. Held, 
that the default clause was one for the bene- 
fit of the mortgagee, which he was entitled 
to waive and as in the previous suit instituted 
before the expiry of four years, the principal 
was not recoverable, the present suit was not 
barred under R. 2. (Case-law ref) 141 
LC. 613=34 P.LR. 520=1933 L 463 
Mortgage-deed containing provision for re- 
covering bterest only— Suit for interest after 
mortgage amount became payable— Personal 
relief claimed— Sub!>equent suit to recover 
mortgage amount— Bar. 27 A L 1. 1045=119 
I.C. 90 (2). Mortgage deed providing for 
instalment payment— Default clause for pay- 
ment of enhanced interest and whole amount 
—Default of mortgagor— Suit to recover 
instalment and enhanced interest— Subse- 
quent suit to recover entire mortgage amount 
-Bar. 1929 M. 371=56 M.L J, 580. Covenant 
to pay interest unless distinct from and 
independent of claim for principal cannot be 
basis of suit, 117 IC 61=1929 R 96 (2), 
See 39 A. 506; 97 I.C. 285=1926 L. 66=6 
0.\V.N. 960 Mortgage and lease— Suit for 
rent — Subsequent suit on mortgage is no bar. 
3 L. 1=1922 L.lll. See also 69 I.C. 54= 
1924 L. IW Mongage by tenant with pos- 
session— Jl/atpj«ar suing mortgagee for 
declaring mortgage as void— Subsequent suit 
for possession— If barred. 122 1 C. 697=1930 
N, 119. Where a mortgage and lease form 
one transaction and the lease is only a mode 
for realizing the interest due on the mort- 
gage, a suit on the mortgage cannot be 
brought subsequent to a suit for rent on the 
Iwse, 63 LC. 928=3 Lah.L.J 390 Where 
the mortgagee brought a suit for principal 
and interest a subsequent suit for possession 
IS barred 97 1 C 396=1926 L. 559=8 L. 
L.J. 381 The right of the mortgagee to 
recover the money from the mortgagor per- 
sonally arises out of the covenant to repay 
the loan and his right to realise the secuniy, 
VK„ to have the mortgaged property sold to 
satisfy his claim, accrues from the hypothe- 
cation. Each of these two rights furnishes 
an independent and distinct cause of action 
to the mortgagees. R 2 makes it obligatory 
on the plaintiff to include in the suit the 
whole of be claim and all the reliefs which 
ne is entitled to make and pray for onlym 
respect of the cause of action It therefore 
tollo^ that a mortgagee is not bound to sue 
tor the realisation of his security in a suit to 
enforce the personal covenants of the mort- 
^or to pay the overdue interest as the two 
daims wise out of distinct causes of action. 
^=158I C.238 C2)=193SLah 672 
ongitial obligation is 
single and entire, but when one party has 

So?Sc‘% documents for 

portions of the obligation and the other party 


has chosen to accept the said documents each 
document constitutes a distinct cause of 
action. Hence where in pursuance of a 
settlement of accounts promissory notes and 
mortgage are executed, and a suit is filed 
only on the promissory notes, s subsequent 
suit on the mortgage is not barred by R, 2 as 
the notes and mortgage constitute distinct 
causes of action, even though made in settle- 
ment of single debt 159 LC 720=1935 R, 
365 Suit for return of mortgage money on 
the ground of failure of security is barred 
under R. 2, if the mortgagee first sues for 
possession and having failed there, institutes 
the second suit for the money (1924 C). 147 • 
1925 0. 524 : 1932 L. 523 , 1921 L. 309 and 1926 
Pat. 87, Foil.) 161 I C 698=1936 Pesh 86. 
Suit on mortgage impleading Hindu mortga- 
gor, his sons and grandsons- Court passing 
money decree against mortgagor alone— Suit 
dismissed against the rest— Interest of sons 
and grandsons- Liability to attachment and 
sale in execution. 1935 OWN llli As 
legards the application of the rule to mort- 
gage suits, see also 140 1 C. 181 ; 57 B 316= 
34 Bom.L R. 1615 . 138 I.C 270=1932 L, 523. 
1932 M. 466=63 M L J. 672 , 40 C W.N. 627 
16310834=1936 M. 473=70 ML.T. 506* 
1935 Pesh. 84; 1937 N. 99; 166 1. C. 996=64 
C.L.J. 62=1937 Cal 57 

Mortgage, redemption of.— A suit for 
redemption is barred when the plaintiff had 
first sued for recovery of excess balance rea- 
lised by the mortgagee 48 LC 799, 103 I C 
290=1927 N. 302. In a redemption suit all 
claims between the mortgagor and the mort- 
gagee should be settled, 24 LC. 688 ; 1927 N. 
302 See also 1521.0 921=1935 ALT. 115 
=1935 A. 96; 161 LC 820=1936 R 167, The 
dismissal of a suit for redemption according 
to the terms of a mortgage is no bar to suit 
for redemption on a subsequent agreement. 
27 I.C 732 Suit by mortgagee for posses- 
sion— Second suit for possession barred 67 
LC. 281=2 L.L.J. 678 See a/ro 10 5 1 C 289. 
Causes of action for the redemption suit and 
the subsequent suit for contribution against 
the person who had the part of the equity 
of redemption are different 27ALJ. 1162 
=1929 A 696. 

Mesne Profits, Suit for— 19 C 615; 
17 A. 533, 11 M. 151; 11 M. 210; 11 M.L.J. 
332 See also 3 A at 663 , 24 A 501, R 2 does 
not bar a suit for mesne profits brought sub- 
sequently to a suit for possession, as a claim 
for mesne profits is based on a cause of 
action distinct from a claim for possession. 
60 1 C 65. See also 1931 A.L J 606 , 152 LC, 
921=1935 A L J 115=1935 A. 96 ; 161 LC 820 
=1936 Rang. 167, 158 I C. 1119=18 
M.L.L 76; 10 P 329, 133 I C. 766=1931 P. 
233; 1931 0. 57, 54 A 65=1932 A. 510, 133 I 
C 298=1931 A L.J 673=1931 A 429 (S.B.). 
(Suit for mesne profits accruing after insti- 
tution of previous suit, not barred (Case- 
law dwcussed.) 1931 A. 429 A claim for 
mesne profits for the period covered by a 
prmr partition suit is a claim based on a 
different cause of action and is not barred by 
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obligation shall be deemed respectively to constitute but one cause of action. 


Notes. 

the provisions of R 2. [1931 A.LJ 673 (F. 
B ) ; Foil.] 3 A.W.R. 735. See also 59 B. 
454=157 IC. 634=37 BoraLR 336=1935 
B. 306, 156 I C 672=31 N.L.R. 304=1935 
N. 137 A previous application for resto- 
ration of possession does not bar a subse- 
quent claim for mesne profits by way of 
restitution, 38 CW.N. 1197. Suit for 
redemption followed by decree and deposit 
of decretal amount— Failure of defendant to 
deliver possession— Fresh suit for mesne 
profits from final decree to delivery of pos- 
session not barred. 152 1 C. 921=1935 AX.J. 
115=1935 A 96. Decree by consent for mesne 
profits up to date of judgment— Defendant 
wrongfully continuing in possession— Suit 
for subsequent mesne profits not barred. 56 
B. 292=34 Bom L R. 447=138 I.C. 578=1932 
B 222. But see 49 A. 597=25 A L.J 409. 
Where m a piioi suit for possession and 
future mesne profits the Court did not pur- 
port to decide the question of future mesne 
profits a subsequent suit for mesne profits 
pendenie htehaot barred. 40 A. 292. A 
prior suit for partition and possession does 
not bar a subsequent suit for mesne profits in 
respect of the same property. 4 R. 103=95 
I.C 380=1926 R 137. A prior suit for pos- 
session does not bar a suit for mesne, profits 
due for a period subsequent to the institution 
of the prior suit 71 I.C 972=1923 C. 442 , 
12 LLJ 152 Claims for possession and 
claims for mesne profits are separate causes 
of action 38 M. 828=28 M.L.J 127 (F B.). 
Sint for profits accrued between date of 
deposit of mortgage-money and delivery of 
possession is maintainable. 35 I C 799. A 
party is not bound to include mesne profits 
after the Institution of suit though he is 
required to do so for profits before suit. 32 
LC 696. See also 49 A 597=25 A.LJ m 
The institution of a suit for mesne profits 
only consequent on dispossession is a bar to 
a subsequent suit for possession 29 1 C 939 
=9 S L R 23. A suit for proprietary profits 
against a lambardar does not bar a subsequ- 
ent suit for mesne profits against the same 
lambardar and other trespassers 41 A 286 

Prop ITS —Where a plaint in a suit for one 
year’s profits was not re-prcsented after 
being returned, a subsequent suit for account 
IS not barred under R. 2 40 M. 291=30 
M L.J. 341. 

Partnership suit,— When a suit for 
accounts of a partnership has been instituted 
no second suit for accounts is maintainable 
m connection with the same partnership, 
when the claim involved in the second suit 
could have been included in the prior suit. 
158 I C 378=1935 L. 321. See also 67 
ML.J.413. 

Partition suit.— See 20 C 385 ; 23 B. 597 , 
8M.L,J.92,7B.182;23A.216,28A 39; 28 
A. 50. A subsequent suit for partition of 
property in one district is not barred merely 
because the plaintiff had sued for partition 
and possession of some property in anothei 
district 16 I.C 383. See also 134 t.C. 803= 


34L.\V. 277=1931 M.70S; 7 B. 182; 3 M. 

H. C. 376 : 38 A 217. A suit for partial parti- 
tion though dismissed does not bar a suit for 
partition of all joint properties. 87 P.K. 1915 
=31 I C 463, Second suit for partition of 
lands not included in tlie first suit by mistake 
01 fiaud of the defendant is not barred 
eitlier on the principle of tes fudicata or R 2. 
130 LC 552=1931 S 27 Rut not so where 
there wai, intentional omisSiOn. 9 1 C. 424. 
Suit for partition— Subsequent suit foi lent 
barred except as regards rent for the period 
subsequent to the prior paitition suit. 137 

I. C. 775=1932 L. 448 Where a propeilj 

inherited from the collaterals of the parties 
to a previous suit for partition, there is no 
bar to a fresh suit for partitioning the pro 
petty held by them jointly with other colla- 
terals 15 1 C. 214. An omission in a suit 
by the next friend of a minor of a portion 
of the property to which the minor is entitl- 
ed, will not bar a second suit by the minor 
for the partition of property omitted. 45 B. 
805 14 I.C 95. Where the first suit to set 
aside order for re-delivery under 0. 21, R. 
101, is decided against plaintiff a subsequent 
suit for partition is not barred. 49 M 596= 
50 U.L J. 681=1926 M. 683. A fresh suit for 
mesne profits is not barred under R 2, by 
reason ol the plaintiff haiing already sued 
and got a decree for partition and separate 
posses<ion, when in the prior suit the plain- 
tiff did not pray for me«ne profits, past or 
future, and the decree therein said nothing 
about the same. 59 B 454=157 I C. 634= 
37 Bora L.R 336=1935 B 306. See also 156 
IC 672=31 NLR. 304=1935 N. 137 Suit 
for partition of prope’^tj obtained under a 
will— Subsequent suit for partition of pro- 
perly inherited- Maintainability 122 I C. 
403=1930 A 371 ^ 

PossFssiov, sun FOR— Fee 21 C 157 (P. 
C),4A 171:27B at389. 10 CW.N_8;13 
M L J. 475 The cause of action in a suit for 
a declaration and m a suit for possession are 
different 38 M 247=25 Al L J. 125 Fee also 
167 LC. 414=1937 0. 263 A dismissal of a 
declaratory suit by reason of the plaintiff not 
being in possession at the hme of suit does 
not bar his subsequent suit for recovery of 
possession 9 L B R. 37=37 I C. 15=10 Bur. 
L.T. 189. Suit for bare declaration— Subse- 

? uent suit for po.ssession not barred, 95 I 
892=1926 R 123,120 LC. 509 Suit for 
mere declaration that property unattachable 
—Subsequent suit to_ recoier damages for 
wrongful attachment is not barred. 95 I C 
219. A suit for possession of property will 
not be barred by reason of the dismissal oi 
a previous suit for declaration and injunc- 
tion. 52 I.C 434 : 34 A 172=13 IC 154=9 
A.L.J. 111. Suit by daughter to establish 
reversion to her father’s estate- Subsequent 
suit for specific propei ty, if barred 50 1 A. 
267=51 A 439=1929 P.C 166=57 M L J 160 
(P C ) Property in the po'^session of second 
defendant— Suit claiming property from firsl 
defendant — Second suit claiming that pro- 
perty from the second defendant not main- 
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IllhsUaiiOiu 

A lets a houfc to D at a jeai ly rent of Rs. 1,200 The rent for the whole of the years 


Notes 

tain..hlc. 1291 C. 707=02 Rom. L.R. 1473= 
1901 B 114. First Slut for certain items 
bequeathed, plaintiff having no knowledge of 
the items bequeathed to him— Subsequent 
suit for further items bequeathed to him but 
left out in the pnoi suit is maintainable. 23 
L'.W. 415=93 I.C. 1 (2)=1926 M.W.N. 94. 
Where a suit is based on certain title to cer- 
tain property the plaintiff is not debarred 
from recovering some other property on 
some other ground in a subsequent suit 38 
M. 1162=16 M.L.T. 310=26 I.C. 232=27 M 
L J. 520. (26 A 238 ; 23 W.R. 314 ; 29 M. 48 , 
12 CLJ 336, 13 B. 34, Foil.) See also 39 
C.704 , 28 M. 560: 12 M 134; 17 C 933, 

1 A. 688 (P.C.) ; 19 W R. 133 (P.C). Where 
the plaintiff, in a suit for possession on the 
basis of a lease, omits to include a relief for 
demolition of the building standing on a 
portion of property, and obtains a decree 
for possession, he cannot afterward, s bring a 
separate suit for that purpose. 155 I.C. 268 
=1935 P.222 Where the right to recover 
possession would arise only on the sale being 
set aside the plaintiff suing for cancellation 
of the sale need not pray for possession and 
a fresh suit for the latter relief will not be 
barred by S. 11 or 0 2, R. 2 57 B. 456=35 
Bom. L.R. 630=1933 B 398. Purchaser at a 
Court-sale can recover separate lots of pro- 
perty purchased from different sets of defen- 
dants m separate suit 44 B. 352. A decree 
m a suit for the specific perionnance of an 
agreement to lease does not bar a fresh suit 
for posse.ssion of the properties. 48 I.C. 188 
=14 N.L R. 176. See also 38 M. 693. A 
claim for possession can be joined to a claim 
for specific performance of a contract for 
sale of immoveable property agamst the 
vendor but not a claim for possession against 
the usufructuary mortgagee of the vendor. 32 
IC 237=(1916) 1 liI.W.N 77. See also 


98 I.C. 160=1927 R. 197 Claim to recovei 
part of the property as owner and to pre 
empt the rest, if maintainable. 49 A. 219= 
25 AI..J 48 A party suing on a negotiabh 
instrument can ask for a decree on the on 
ginal consideration for the note 46 C. 663= 
36MLJ.429(P.C); 941. C. 628=1925 R 
304. Suit under 0 21, R. 63 b_y unsuccessfu 
claimant is not a bar to a second suit by hin 
for recovery of property from purchaser a 
Court-auction held subsequent to first suit 
no I.C, 554=1928 M 840=56 M.L.J. 52 
Pnor suit for declaration and possession o: 
certam share— Partition by Collector befon 
decree-Fresh suit for distnbution of decree! 
share to newly formed estates. 15 PL.T 
/47 — 1934 P . SIS. Applicability — Former sui 
to recover moveables— Same occasioned h 
order ot Magistrate— Later suit to recovei 
possession of immoveable property— Defen 
^nts the same in the suits-Causes of actioi 
T 31 Bom 

L.R. 1123 — 1929 B, 460 Applicability — Prio 
smt to recover one item of property m the ad 
verse enjoyment of one member — Subsequen 


suit for remaining property on the basis of 
tenancy-in-common— Bar 113 1 C. 785=1929 
0. 1. Earlier suit based on a conveyance for 
difference of the area of the land mentioned 
m conveyance and actual area is no bar under 
0 2, R. 2 to a second suit for a different land 
on an agreement to convey. 1929 R. 285. 

Rent, sun for.— Fga 15 C. 145 (F.B ) 
See also 21 M. 236 , 6 C 791 ; 12 C SO ; 5 M. 
HCR. 419; 5 C 24, 27 M. 116; 16 M.L.J. 
24. A prior smt for account of rents bars a 
subsequent suit for rent due prior to the date 
of the first suit. 46 B. 229=23 BJL.R. lOK 
103 1 C. 74=192 M. 791. Where rent ism 
arrears for several months the landlord 
cannot maintain separate suits for the 
several instalments but should institute a 
single suit, the cause of action being the 
same. The fact that payment is pleaded in 
one of the suits does not render the separate 
suits maintainable. Where separate suits 
are erroneously instituted the effect is that 
the moment one of the two suits is decreed 
the other suit must fail. 146 I.C 351=37 C. 
W.N 730=1933 C. 821. The non-inclusion 
of a claim for rent in the previous suit for 
possession is not a bar to a subsequent suit 
for rent. 35 A 512, 101 I C. 816 (2), 25 L. 
W. 11=100 I.C. 40=1927 M. 273. A suit to 
recover arrears of rent is not barred by reasoni 
of an earlier suit for ejectment. 63 I.C 978. 
The relationship of owner and trespasser and 
that of mortgagor and mortgagee are differ- 
ent and the dismissal of a suit for ejectment 
is no bai to a suit to enforce a right to 
redeem as mortgagor. 63 1 C. 6^. Suit for 
rent— Second suit for possession and future 
mesne profits— Suit foi mesne profits for 
the period between the two suits not barred. 
97 I C 389=1926 M. 1015=51 M L J. 252. (38 
M. 829, Foil). 

Specific performance, suit for.— F ee 158 
LC. 1119=18 N.L.J. 76 

Succession Certificaie.— The executors 
under a will declined to pay a legacy to the 
legal representatives of the legatee, except 
on production of a succession certificate, but 
agreed to pay interest thereon. Legal re- 
presentatives, after first suing for interest 
alone, subsequently sued for the amount of 
the legacy after getting succession certifi- 
cate Held, R. 2 was no bar to the second 
suit. 132 I.C. 196=1931 M 313 [51 A. 439' 
(P.C),ReI.on; 8 C 422 , 21 B. 267 ; 48 M. 
703 , 18 M. 466 , 1922 P.C 23, Ref ] 

Restitution. — Previous application for 
restitution of a sum of money recovered in 
execution does not bar a subsequent appli- 
cation for interest due on the said sum. 40 
M. i^O. The bar which the Code provides 
in 0. 2, R, 2 and S. 11, Expl. 4 in -regard 
to suits ^ does not apply to the case of an 
arolication for restitution under S. 144, 
Therefore an application by the judgment- 
debtor for restitution of the principal amount 
under S._ 144 does not bar a second applica- 
tion by him to recover interest for the period 
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1905, 1906 and 1907 is due and unpaid A sues B in 1908 only for the rent due for 1906. J 
shall not afterwards sue B for the rent due for 1905 or 1907. 

3. [S. 46.] (1) Save as otherwise provided, a plaintiff may unite in the 
same suit several causes of action against the same 
action causes of defendant, or the same defendants jointly; and any 

plaintiffs having causes of action in which they are 


Notes. 

during which the decree-holder had the use 
of the money. 153 J.C 572=1935 A. 195 

Wages. — A suit for damages for wrongful 
dismissal bars a subsequent suit for wages. 
t CL.R 91. 

Way, Right of —The fact that a right of 
way was not claimed in a previous title suit 
does not bar a subsequent suit for declara- 
tion of a right of way 57 1.C. 852 

Burden of Proof —Plaintiff sued on a run- 
ning account for a particular period and 
obtained a decree Subsequently he brought 
a suit on an account for a prior period 
alleging that the accounts in the two suits 
were separate. Held, that it was for the 
defendant to prove that the cause of action 
in both the suits was the same, in order that 
second suit may be barred under R 2. 1933 
A. 852. 

Court-fee.— Dismissal of suit— Rejection 
of plaint after refusal of permission to with- 
draw— Failure to give proper valuation and 
to pay deficit court- fee— Subsequent suit on 
the same cause of action— If barred 40 C. 
WN.1390. .Jeff fl/jD 1935 C. 764 

0. 2, R 2, 0. 9, R 9 and 0. 23, R. 1.— On 
an application by the plaintiff, an amendment 
of plaint b> addition of a relief for posses- 
sion of the suit property was allowed and he 
was directed to give the value of the property 
to put in the deficit court-fee in view' of the 
relief claimed. On his failure to comply 
with the order, the Court dismissed his suit in 
default, on refusing permission to withdraw 
under 0 23, R 1, C. P Code Held that the 
proper order in the circumstances would not 
be a dismissal of the suit, but the rejection 
of the plaint under 0 7, R. 11, C P. Code. 
Held also, that the effect of the order of 
dismissal would be the same if the Court had 
passed the order in correct form, namely, an 
order rejecting a plaint A fresh suit was 
therefore not barred either by 0. 9, R 9, 
0. 23, R. 1 or 0 2, R. 2, C. P. Code. 1935 C 
764 5tfff aiyo 40 CW.N, 1380. 

0. 2, R. 3: Meaning of terms— The 
expression “cause of action" means causes 
of action which are distinct upon the fact or 
facts as stated in the plaint itself, or as 
proved at the hearing. Facts alleged by de- 
fendant need not be considered 7 Bom L.R. 
925 ; 6 A. 106 See also 5 A. 163 (F.B ) The 
policy of the rule is to avoid needless ex- 
pense where it can be done without injushce 
to any one 103 I.C 811 [(1910) 2 KB. 1021 ; 
1921 KB 1, Rel on]. The words "jointlv 
interested" do not mean jointly interested as 
a matter of affection, but jointly interested 
as to the subject-matter of the suit which 
the causes of action have in contemplation. 6 
M. 239, (242) Sfff also 103 LC. 811 ; 140 I C. 
317=1932 R. 132. 

1-78 


Scope of Rule — Rr 3 to 6 allow- a plain- 
tiff to unite m the same suit seveial cause® 
of action against the same defendant and to 
order separate trials if necessary. 75 I C 
438=5 Pat L.T 49 Under k 3'a plaintiff 
cannot join in the same suit several causes of 
action against several defendants unie®'' 
are all jointly interested m each separate 
cause of action. 52 LC 927=12 BurLT. 106, 
Jffff also 55 C 164 A plaint presented by two 
or more plaintiffs claiming difieient relief® 
against the defendant is not improperly 
framed nor is it bad for misjoinder of 
causes of action. 26 M.LT. 343. See also 
140 1 C. 317=1932 R 132. 

Application— The rule does not apply to 
suits for rent under the N,-W.P. Rent Act 
29^ A. 18. A good test to see whether two 
suits filed separately ought to have been filed 
together is to see if they could have been 
filed as one without a misjoinder of defen- 
dants. 1 R. 082=1924 R 161 The cause of 
action for a personal decree upon the pro- 
missory note is incompatible with, and could 
not be joined to, a cause of action upon the 
mortgage , for the relief sought m respect of 
the claim based on a promissory note is a 
personal decree against the promisors, 
whereas the decree m a mortgage suit does 
not impose any personal obligation upon the 
mortgagor to pay the mortgage debt 158 1 
0 828=1935 R.31S. 

Requisites —Joint interest m the ma’r. 
question raised in the litigation is a condition 
precedent to the joinder of several causes of 
action against several defendants. 6 A 106, 
Claims against different estates cannot be 
joined in one suit merely because all such 
estates are represented by the same person, 
unless they are based on the same mstru- 
ment affecting plaintiffs rights against all the 
estates. 50 I.C 528=11 Bur.L T. 222. Though 
the plaintiffs satisfied two different claims 
against themselves and the defendant sepa- 
rately, on two different occasions, the causes 
of action, which were different could be 
joined in one suit for contribution 51 I.C 
826. A single suit lies against several alie- 
nees to whom different portions of an estate 
are alienated, although defendants set up 
different titles to the various portions held 
by them. 29 A. 267. See also 1901 A.W.K. 
115; 29 C 871 Butjw 7 B. 290. In a suit 
for partition and for setting aside a number 
of alienations, the best course is to order 
separate trials in respect of each alienation. 
8 M. 75. A suit for both enhancement and 
arrears of rent at an enhanced rate is main- 
tainable. 5 CWN. 88 A suit against 
several persons to whom assets have been 
wrongfully distributed in execution is valid 
13 C. 159. A suit on several mortgages exe- 
cuted in favour of plaintiff on various item®. 
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jointly interested against the same defendant or the same defendants jointly 

may unite such causes ot action in ihe same sail. . , ^ 

(J) Where causes of action are united, the jurisdiction of the Court as 
regards die suit shall depend on the amount or value of the aggregate subject- 
matters at the date of instituting the suit. 

, ■ . 4. [S. 44] No cause of action shall, unless 

r^overy of mi* with the leave of the Court, be joined with a suit for 

operty ’ the recovery of immovable property except— 

(a) claims for mesne profits or arrears of rent in respect of the property 
■claimed dr any part thereof ; 

(i?) claims for damages for breach of any contract under which the 
property or any part thereof is held , and 

(c) claims in which the lelief sought is based on the same cause of 

action ; 

Provided that nothing in this rule shall be deemed to prevent any party 
in a suit for foreclosure or redemption from asking to be put into possession of 
the mortgaged property. 

5. [S. 44-b.] No claim by or against an executor, administrator or heir, 
as such, shall be joined with claims by or against him 
Claimb bv or against exe personally, unless the last-mentioned claims are 
cutor, administrator or reference to the estate in respect 

’ ' of which the plaintifif or defendant sues or is sued as 


Only < 
joined i 
movable 


Notes., 

of family properties of defendants is not 
bad. 17M.LJ.51S For other illustrative 
cases, sec 35 B. 297; 12 LC. 684=15 CLJ 
258. 

0 2, R 4,— The rule prohibits not the 
joinder of several causes of achon entitling 
a plaintiff to recover immovable property, 
but a joinder with such causes of action, of 
causes of action of a different character, 
except as excepted in the rule 5 M. 161. 
See also 10 C 1061 ; 31 C 262; 1925 P.674, 
17MLJ 135; 51 B. 800=29 Bom.L.R 937 
A mortgagee who purchases part of the 
mortgaged property in execution of his 
decree is entitled in a suit for partition and 
separate possession of his share, to 
claim also rendition of accounts regar- 
ding that share from those in pos- 
session. 159 I.C 463=1935 Pesh. 161, 
The new cl. (c) has been inserted in order 
to avoid the possibility of mistake and to 
make it clear that there IS nothing irregular 
in seeking to recover m one suit immovable 
and movable property if the cause of action 
is the same in both 19 I.C 981=4 P.R. 1914. 
Where in a suit foi possession of immova- 
ble property and for mesne profits different 
claims have been made in consequence of 
separate orders having been passed in respect 
of different parcels of the same property but 
all these claims are based on the same cause 
of action, namely, _ the assertion of the ad- 
verse title by the defendant all these claims 
fall within the purview of cl. (c), R. 4, and 
the suit IS therefore clearly a suit which is 

g rmissible under R 4 without leave of the 
mrL 156 LC. 702=1933 S 129. 

Appeal — No appeal lies from an order 
rejecting an application for leave. 3 A. 191 
, 0 • 2. R 5 : Scope oP.—The case contem- 
plated by R 5 is one where the causes of 


action joined in the same suit are essentially 
different 36 I C. 29. It is contrary to the 
principle of R. 5 to attach money in the 
hands of an executor, administrator or heir 
as such, in execution of a decree against him 
personally, though the executor is a legatee 
and the money in his hands is due to him 
personally as legatee. 38 1 C. 563=9 Bur.L. 
T.226 

Meaning of terms.— The word "estate” 
means not only the ‘‘estate’’ rightly and pro- 
perly held by executors hut also the "estate" 
in Its physical sense 41 1 C 615=21 C.W.N 
939. The words "arises with reference to" 
are very general, and cover a case where the 
plaintiff's personal claim can only be deter- 
mined after calculating the amount due to 
him as administrator. 43 M L J. 218=1922 M. 
436. A suit by a Hindu widow against the sur- 
viving coparceners of her deceased husband 
to recover stridhanam illegally detained by 
them and to enforce her right to maintenance 
IS not bad for misjoinder. 38 B. 120 Where 
promissory notes are passed in the name of 
a Hindu, his son cannot after his death 
institute a suit to recover the amounts due 
thereunder, basing his claim on being the 
sole surviving coparcener of an undivided 
family or in the alternative on his being the 
sole heir and legal representative of his 
deceased father. The two claims cannot be 
joined together under the terms of R. 5, and 
it makes no difference that the second claim 
is in the alternative to the first 59 B 573= 
158 LC 145=37 Bom.L.R. 405=1935 B, 343. 
A suit by the assignee of a Mahomedan 
widow, for the recovery of part of the 
assignor’s dower and of part of the estate of 
the assignor’ s late husband, does not contra- 
vene the provisions of the rule. 18 A, 256, 
Ou this rule, see also 31 B. 105 A claim 
against an executor as such can be joined 
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executor, administrator or heir, or are such as he was entitled to, or liable for, 
jointly with the deceased person whom he represents. 

6. [S. 45.] Where it appears to the Court that any causes of action 

joined in one suit cannot be conveniently tried or 
Power o^fUurt to ordei disposed of together, the Court may order separate 
separa e na s. make such other order as may be expedient. 

7. [Cf. S. 46.] All objections on the ground of misjoinder of causes of 

. , action shall be taken at the earliest possible opportu- 

Objections as to mis- jjjjy ^jjd^ jn all cases where issues are settled, at or 

^ ■ before such settlement, unless the ground of objection 

has subsequently arisen, and any such objection not so taken shall be deemed to 
have been waived. 

Loc Am —[Lahore ] Alter Rule 7 of Order 2 insert 

“8 (1) Where an objection duly taken has been allowed by the Court, the plaintift 

shall be permitted to select the cause of action with which he will proceed and shall, within 
a time to be fixed by the Court, amend the plamt by striking out the remaining causes of 
action. 

(2) When the plaintiff has selected the cause of action with which he will proceed, 
the Court shall pass an order giving him time within which to submit amended plaints for 
the remaining causes of action and for making up the court-fees that may be necessary. 
Should the plaintiff not comply with the Court’s order the Court shall proceed as provided 
m Rule 18 of Older 6 and as required by the prvisions of the Court-Fees Act,” 

ORDER HI. 

Recognized Agents and Pleaders. 

1. [S. 36,] Any appearance, application or act in or to any Court, 


Notes. 

with a claim against him personally when 
both the claims arise in reference to the same 
estate. 41 I C 615=21 CWN. 939 In an 
administration suit there can be an enquiry 
as to accounts of a partnership in which the 
deceased was a partner and of question of 
misjoinder of causes of action under 0 2, 
Rr. 4, S and 7. 51 B. 800=29 Bom L R. 937= 
1927 B. 470. 

0 2, R. 6 —On this rule, jee 8 M. 75 , 8 B. 
616. As to the scope of the rule, see 27 M 
80. As to what course the Judge _ ought to 
pursue where there has been a misjoinder of 
causes of action, jee 8 W R 15 ; 9 Bom.L.R 
241 , 113 1 C 865=1928 M 764 An objection 
as to misjoinder cannot be taken for first 
time in second appeal 5 Bom.L R 185. As 
to waiver of objection, jee 49 C 37, Court 
cannot select one claim on which to proceed 
when plaintiff insists on pressing all. 2 
Beng.L.R. at 343. Suit in ejectment of two 
holdings of different classes— Discretion of 
Court to order separate trials. 7 L R. 139 
(Rev.) 

Trust —Suit for removal of trustee and 
for possession of trust property wrongfully 
alienated— Alienees also made defendants— 
Separate suits if to be instituted 112 I.C. 
649=1928 C. 514. 

0. 2, R. 7 —The principle of the exception 
to the rule against multifariousness recognis- 
ed before 1908 and now embodied in the rule 
is that where a party has, without objection, 
gone to trial on issues on the merits, he will 
not be allowed to plead after failing on the 
merits that his was a paramount title and one 
that ought not to have been adjudicated in 
the mortgage suit. 10 P 234=1931 P. 64 


See also 33 Bom L.R. 603, 13 Bom.L R 56 
(P.C ) , 18 Bom.L R. 763 Issue unnecessary 
or inappropriate— Raising of, by consent of 
both parties— Striking of issue subsequently 
at instance of one party without consent of 
the othet^Pow’erj of Court— Mortgage suit 
—paramount title— Issue as to 113 I.C 865 
=1928 M. 764 

0. 3, R 1 —This rule contemplate'! appear- 
ance not as a man but as a paity with the 
intention of acting as a parly in the suit 1926 
M 971=97 I.C. 517=51 ML.J. 290. The 
language of this rule means no more than 
that a recognised agent can appear, make 
applications and take such steps as may be 
necessary m the course of the litigation for 
the purpose of the case of the principal being 
properly laid before the Court It cannot 
justify his being allowed to argue and plead. 
161 I.C 538=1936 O.WN. 351=1936 0 261 

It IS intended primarily for the moffusil 
Court It does not authorise an attorney of 
the High Court to file an appearance for a 
limited purpose only m an ordinary case 
under the civil jurisdiction of the High Court 
36 Bom.L.R. 987=1934 B. 450 An advocate 
can “act” on behalf of his client and perform 
all the duties of a pleader. 4 P.766 ; 9 A. 
617 One pleader can appoint another to hold 
his brief. 9 A. 613 ; but the legality of this 
practice was doubted in 20 B.^3. Pleaders 
can perform certain ministerial duties 
throug^h their clerks IS C. 638 See also 
101 LC 205=1927 L 428 (accepting notice on 
behalf of client). Pleader appointed by 
recognized agent of party is a duly appointed 
pleader. 44 U 736=48 I.A 584=41 M.L.J. 
645=26 C.W,N 376 (P.C); 25 IC 136=7 
Bur.L.T 199. 
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reauired or authorized by law to be made or done by 
Appearances, etc., waj Lc ^ n'arty in such Court, may, except where otherwise 
‘icZTbi ptote™- fP'-“sI>’ P<^ 7 ded by any law for the time being in 
loi ce, be made or done by the party m person, or by 
his recognized agent, or by a pleader 1 [appearing, applying or acting as the case 
may be | on his behalf : 

Provided that any such appearance shall, if the Court so directs, be made 
by the party in person. 

2. [S. 37.] The recognized agents of parties 
Recognized agents by whom such appearances, applications and acts may 

be made or done are— 

(fl) persons holding powers-of-attomey, authorizing them to make 
and do such appearances, applications and acts on behalf of such parties ; 

Leg. Ref. vakil to have the appeal re-heard. ISA SS 

^ Substituted for words ‘dulj appointed to Omission or failure to obtain leave before 
act’ by Act XXII of 1926 * hand for signing and verifying plaint as 

Notes. plaintift's agent IS only an irregularity. 1925 

Pkesejjtation of plaint.— As there is no M. 660=48 M.L J. 721. Pleader has no power 
specific rule either reqiuung or expresslj to bind his client by the oath of the opposite 
authorising the plaintiff to present the plamt party. 34CWN’. 310=1930 C 463 On this 
in possession, it is doubtful whether 0. 3, R. I section, see also 65 M.L J. 734=1933 M 821 
would apply to such a case. If it does not 0. 3, Rr 1 and 4.— The presentation of a 
apply the presentation by a person orally plaint by a pleader v'ho is not authorised in 
authorized to do so would be valid 134 1 C writing is not a valid presentation m law. A 

26=1931 A L.J. 777=1931 A 507 (S.B ). vakakUiama accepted by the pleader but not 

Powers of Pleader.— A pleader duly ap- signed by the plaintiff is not a proper autho- 

pointed to act for a party can make any rity The omission by the Amending Act of 
application including an application foi a 1926 of the words “duly appointed to act’’ in 
reference to arbitration. 34 tC 845=9 SL, R. 1 does not make oral authorisation suffi- 
R. 183 (14 B. 455, Dis ) A pleader who cient The effect of 0. 3, R. 4 read with rule 

appears on behalf of a duly empowered is to make a written authority filed in Court 

pleader, has no power, in the absence of the one and only manner in which the autho- 
specific authorization, to join In a reference nty of a pleader can be brought to the notice 
to arbitration. 136 1.C. 712=1932 L. 373. A of the Court 39 C W N 534=62 C.L.T. 277. 
recognised agent as such has no right of 0. 3, R. 2 : Recognized agents —A pohti-* 
audience ^ I.C. K8=19 CW.N 64. There cal agent appointed as the agent of the estate 
J ? J ^ w » ®®or chief is not a recognized agent, 

dated. 26 M. 197(199). Power not signed IIB S3. A pMwaj/a of a firm ceases to be a 
by par^ or his agent-Subsequent signing recogmzed agent when the business ceases. S~ 
curw defect. W I.C.^0. 5^? also 72 h, BengX.R App. 11 But if engaged in collect- 
35. -Hi A. 147; 36 A 46. Where a vakalat- mg the assets of the firm, he is a recognised 

nama bore the signature of the vakil present- agent 9 Bom.H C.R 427. Person looking 

ting It, but his HMe did not appear m the after Zammdari property of a iudement- 

tody the power IS not valid. 102 LC. 255. debtor is not his recognized agpnt. 132 I C 

Jiat a petition of appeal presented without a 808=1931 A. L.J. 404=1931 A 449 
TO^ atnama has not been legally presented 0. 3, R. 2 is applicable to proceedings 

Madras Estates Land Act A 

^ P^^son who IS looking after a factoiyon 

in aoMal T behalf of fais master and is doing general 

in appeal 69 1 C 365. Technical irregulan- business for him in the off season cannot be 

476-1927^ A II 102 I.C. regarded as a recognised agent of his master 

oi ^ ^ purpose of presenting an application 

Sn 7 r on behalf of that another under S 131 of the 

Stomev in ® Land Act to set aside a sale 

cam authoS^Mm ® for arrears of rent Such a 

Slf of th? imSnv ♦ A pcTson cannot be held to be a person “carry 

Sent thf^moS^J to conduct and re- mg on business” under R. 2, in respect of the 

the proper prosecution of the proceedings to 
do all acts as he may deem necessary," held, 
that the director had no right of audience 
m Court. The power only authorised him 
to appear and not to plead (19 CW.N. 64 
a)=l934C. 

363. Wicn an appeal is dismissed for default 
afresh vakalat is not needed to enable the 


to entitle him to apply on behalf of his mas- 
ter under S. 131 or the Estates Land Act. An 
application to set aside the sale presented by 
such a person is not validly presented. 1936' 
M.W.N 1175=44 L.W. 567=71 M.L.J. 607. 

POW'ER OF ATTORNEY-CONSTKrCTION— 
AuTHOIOTY TO FILE APPEAL— An Oppefl/ W « 
proceeding in a suit and the prosecution of at. 
suit includes the prosecution of all the 
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0.3, R.4j Thk Code of Civil Procedure (V of 1908), 


Loc Am. —[Bombay ] 0. 3, R. i, cl. (a) amended to read as follows .—"Per^ims 
luilding general povers-of-attornej, or iii the case proceedings on the original side of 
numhaV High Court. Attuinejs holding the requisite special powers of Attorn^_ from parties 
not lesident \Mthin the local limits of the jurisdiction of the Couit within which limits the 
appeal ance, application oi act is made or done authorizing them to make and to do such 
nppiaiances, applications and acts on behalJ ot such parlies " 

(b) persons carrying on trade or business for and in the names of 
parties not resident within the local limits of the jurisdiction of the Court 
within which limits the appearance, application or act is made or done, in 
matters connected with such trade or business only, where no other agent is 
expressly authorized to make and do such appearances, applications and acts. 

3. [S 38.] (1) Processes served on ihv- re- 
Service o£ process on cognized agent of a party shall be as cffeciupur , r 
recognized agent. the same had been served on the party ip perion. 

unless the Court otherwise directs, 

(2) The provisions for the service of process on a party to a suit shall 
apply to the service of process on his recognized agent - 

14. (1) No pleader shall act for any person in any Court, unless he has 


Leg. Ref. 

^ This R 4 was substituted by Act XXII 
of 1926 

Notes. 

proceedings till a final decree is passed. Where 
a power of attorney authorises the agent to 
“prosecute the claim”, it confers an authority 
on him to file an appeal. 36P.L.R 135=1934 
L 973 (1) See also 151 1.C. 753=61 C. 324= 
1934C.S63,14SIC.760,146 IC 363. But 
where a vakalatnama contains a clause to the 
effect that fresh power would be necessary to 
enable the Counsel to act in an appellate 
Court, the pleader IS appointed only for the 
purpose of performing acts, necessary for 
proceedings in the first Court and it does not 
authorize the pleader to file an appeal 145 
I.C 760=29 N.LR. 295=1933 N 219 A 
vakalat filed by a pleader engaged by an 
applicant for leave to sue as a pauper under 
0, 33 is not a vakalat merely for the peti- 
tion, but becomes a for the purposes 

of the suit also, when the petition becomes 
converted into a suit by operation of law No 
fresh vakalat is necessary to conduct the suit, 
unless the original vakalat is distinctly con- 
fined to the pauper application alone. 152 1. 
C. 132=1934 M. 690=67 il!..;. 594. Each of 
two vakalatnamas in the usual form were on 
two sheets of paper, attached together, the 
typewritten portion of the authorisation con- 
tinuing from the first page on to the second 
On the first page, appealed the signatures of 
three petitioners and the second page bore the 
signature of the fourth. It was beyond 
question that the first three who had signed 
on the first page had never seen the second 
page, the fouith petitioner who had signed 
the second page had never seen the first page, 
but in both cases it was equally clear that the 
device was adopted to save time, that all of 
them knew what the other sheet was and the 
purport of what they were signing. Held, 
that the vakalatnama was the act of all the 
four of them and perfectly m order. 149 I. 
C 596=15 PatLT. 233=1934 P. 290 
0. 3, R. 2 (b).— The agent contemplat- 
ed by cl. (b) is one who has an initiative and 


independent discretion. 4 B, 416 See also 
16 A 241 (F.B.) ; 28 A. 135 , 14 U.L.J. 223 A 
power-of -attorney authorising an agent to do 
all acts relating to the execution of the decree 
in favour of the principal is a general power- 
of-attomey and the agent under the power 
can act, 38 if. 134=24 MXJ 180; 1929 L. 
759 See also 33 I.C. 661=18 O.C. 372. Where 
the vakalat executed by the agent within the 
period of limitation without the knowledge 
or approval of the principal has, however, 
been subsequently ratified by the principal, it 
IS in ordereven though the ratification was 
made beyond the period ot limitation. 149 1. 
C. 596=15 PatLT. 233=1934 P. 290 (2). 
WTiere a power of attorney does not confer 
the power t* confess judgment, a pleader 
appointed by the power of attorney agent has 
no such power either. 102 1 C 470=1927 
0 222 Under Bombay High Court rules a 
person bolding general power of attorney can 
act. 72 I C 1003=1923 3 41 (1). See also 
41 B 40=18 Bom L R 821. A recognized 
agent cannot prosecute or defend a suit in his 
own name. 5 Beng L R. App. 11 , 12 B 68 ; 15 
W.R. 245. As to filing suit and signing plaint 
by recognized agent, see 101 I.C 698=1927 A. 
514, 138 1 C 797=34 Bom.LR. 628=1932 B. 
367. 

‘Carrying on BusiNE.'is”~MEANiN& of.— 
The expression “carrying on business” in 
R. 2 (b) must be interpreted in a restricted 
sense, ViS , as relating to commercial business 
as in S 20. The appearance, application or act 
made or done must relate to matters connect- 
ed with the trade or busmess only. 44 L W 
567=71 M L.J. 607. The management of an 
estate is "business” , and the service of sum- 
mons on the Karinda who carries on the 
management of the estate under the instruc- 
tions of the proprietor is sufficient. But he 
cannot be regarded as an agent authorised by 
hunself to file objections to a Commissioner’s 
report 12 L.L T. 13. 

0.3, R.3 (D.-SeeR. 5. 

0 3, R. 4 : Scope of.— Rule only provides 
m what manner and till w hat time a pleader 
should be appointed- 48 M 676=49 M.LJ. 
366=92 I.C. 300=1925 M. 1201. 0 3, R 4 
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The Civil Coubt iu-.NUAL (Impebial Acts). [0. 3, R. 4 

been appointed loi the purpose by such person by ^ 
Appointment of pleader document in writing signed by such person or by his 
lecognizcd agent 01 by some other^ person duly authorized by or under a 
power- of- attorney to make such appointment, 

(2) Every such appointment shall be filed in Court and shall be deemed 
to be m force until determined with the leave of the Court by a writing signed 
by the client or the pleader, as the case may be, and filed in Court, or until the 
client or the pleader dies, or until all proceedings in the suit are ended so far as 
regal db th e client. 

Notes. 68S, A mere error can be rectified bj 

does not lay down an absolute rule, but is peimitting the party to put the name. See 
subject to the rules of the High Court aho 133 T C 171—12 Pat.L.T 588 (Omission 
regulating procedure. 59 C 370=35 CWN. of pleaders name in the vakalat is not a 
1100=1932 0 1. aho 1935 Tesh. 2 . An fatal error, It can be rectified by inserting 


adiocate unlike a pleader can be verbal^ 
appointed to act on behalf of his client. 4 P. 


the pioper name) But see contra \Z21C 
566=1931 A.L J. 983=1931 A 767 See also 


766=1926 P. 73=92 I C 179 , 94 I.C. 841= 71 1 C 436=1923 N. 182, 55 I C. 415. Where 

1926 P 246=5 P. 255. 5‘ee a/jo 1935 Pesh. 2 a was signed by the party and 

An Advocate acts when he files a memoran- also by the Vakil who was actually intended 
dum of appeal or cross-objections or any by him to act on his behalf and who did, in 


other document in a case other than a memo- 
randum of appearance under 0. 3, R.4(5) 
4 R 2-19=98 I.C. 15=1926 R. 215 An 


fact, so act, the fact that by an error the 
name of another vakil remained in the body 
of the document is a formal defect of no 


unqualified person cannot practice under importance 164 I C 725=1936 A.L J. 586= 
cover of special powers of altoinej from the 1936 A 636. Appointment of pleader for 
parties. 25 I C 16^7Bur.LT.2()6, Power “prosecution” of all proceedings empowers 
of guardian ad litem to appoint for minor him to file an execution petition. 1936 A. 
party. 6LW 272 The next friend of an MLJ. 138 Where a power of attorney in 
infant plaintiff can change his attorney so favour of a pleader is not in proper form the 
long as he continues to act in that capacity Court may extend the time for appeal in 
28 C 264. The acceptance of a power of order to have the eiror rectified. ISO I.C 
attorney must be in writing. 84 I.C 518= 731=1934 L. 444 (2). Where a power of 

1923 L. 402 Acceptance of vakalatmma attorney filed in Court did not contain the 


need not be in writing. 43 C 884=20 C W N 
287 , 61 C.L J. 193=62 C 642 See also 91 I.C 


signature of the party due to an accidental 
omission, the Court can allow the party to 


30=6 L 461=1926 L. 32. But see contta 20 sign it 116 I.C. 184. Where a plaint is filed 
C W.N 283. _ A pleader did nqt accept the by a pleader, in whose favour a valid 
Mifen/a/iic»ia in writing, but his name appear- vakaktnama has not been executed, the 
ed in it and was allowed to appear and con- proper course is to return the plaint to the 
duct the case HsW, there was an acceptance pleader who presented it. 132 1 C 566=1931 
of the vakalatnama by him, and that he had AL J 983=1931 A. 767. Where any one of 
all the powers which are mentioned in the the joint defendants against whom thp 

J«««''’P!«l4canappealf?L’;h™ecr«! 
—62 C 642 See also 153 I.C 937 — 1935 atiy one of them can sign the oower of 
Pesh. 2 ; 1937 A.W.R. SO; 1937 R.D. 5 An attorney in favour of the ileader. aTi that 
application for execution of a decree duly is necessary is that all the others should be 
signed and verified by the decree holder was made respondents and not appellants. 120 
fi ed in Court and acted on by the Court The I.C 318=1930 L. 101. A vakalat is not 
pleader had no however, filed a vakalat- necessary to enable a vakil to appear in an 
along with the petition and on the application for a new trial 12 WR 465 
omission being noticed he filed zvakalatnama Where a counsel is engaged for the conduct 
duly starnped, but without having been of a suit and the suit is dismissed for 
accepted by him. Later the omission was default, his duties do not come to an end. As 
made good, the pleader signing his accept- such no fresh power of attorney is nccessarv 

mSiIss M ^of S It® application for the restoration 3 

permission of the Court Held, that the the suit as he is authorized to do all acts 
appliration was m order and was duly filed necessary for its prosecution 10 L. 570=114 
on the date it was presented to the Court, LC 76=19^ L 96 Ako m an 

writing need not be dated 26 M. 197 (199). fl/m 67 1 0 554=1922 0^5. 2 Wt U25S 
a va_kalat. 41 LC. 328, Power of attornev 


it can be accepted even aftei filing in Court 


4l I._C. 328, Power of attorney to counsel 
terminates with death of party 133 I C 877 


3 Pat L T. 447=68 I C. 659 Wherrm a P T R 3R0 R T ^ 

rofata™. , ha peer's name hae b«n SStafanfbomf Si c'Isfcefe N 

189 ■ ^ A dfi -73 T Irr^^ V5' a claim case 5 Bom H C. (A C ) 83. 

189 , 36A. 46-23 IC. 464. But 41IC. Vakil cannot say after accepting engageieM 
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Loc. Ams.— [Madras.] In sub-rulcs (Ij and (2) to R 4, substitute the word? 
document subsciibed with his signatuie in his own hand” for “in writing signed”. 

(3) For the purposes of sub-rule (2) an application for review of judg- 
ment, an application under section 144 or section 152 of this Code, any appeal 
from any decree or order in the suit and any application or act for the purpose 
of obtaining copies of documents or return of documents produced or filed in 
the suit or of obtaining refund of monies paid into the Court in connection with 
the suit shall be deemed to be proceedings in the suit. 

[Bombay ] In sub-rule (3) the words “oi anj npphcuti.ou u latiny to such appeal” 
shall be inserted between the wuids “order in the 5Uil" and “pud an:, applicatam m act” 

(4) The High Court may, by general order, direct that, 'vheie the 
person by whom a pleader is appointed is unable to write hlss rame. his mark 
upon the document appointing the pleader shall be attested by such person auu 
in such manner as may be specified by the order. 

[Patna.] Substitute for 0. 3, R 4 (4) .'—Notwithstanding anything contained in 0 3, 
R. 4 (3) of the First Schedule of the Code of Cml Procedure, 1908, no advocate shall be 
enbtled to make or do any appearance, applifcation or act for any person unless he presents 
an appointment in writing, dulj signed by such person or his recognised agent or by some 
other agent duly authoused by power of attorney to act in this behalf; or unless he is 
instructed by an attorney or pltadei duly authorised to act on 'behalf of such person. 


Notes. 

that, unless a large sura is paid to him, he 
will not continue the conduct of the case. 29 
C. 63. A vakalat remains in force until all 
proceedings in the suit are closed. A:pplica- 
tion for execution are proceedings in the 
suit. 20 B 190 Withdrawal of pleader. 47 
M. 819^7 M.L J. 398 (F.B ) R 4 takes 
no notice of the termination of an appoint- 
ment of a pleader by mutual consent between 
him and his client unless and until the Court 
IS apprised of the fact by writing m the 
manner stated in the rule and leave of the 
Court obtained 1930 L. 134=31 P.L R 551 
A pleader who appears on behalf of another 
pleader engaged by a party, can appear for 
the latter pleader only “to plead" on_ behalf 
of the party, but he has no power “to act 
on his behalf without a document in writing 
being executed in his favour in the manner 
prescribed by R 4 The presentation of an 
appeal amounts to “acting" and not “plead- 
ing*. If the appellant engages a certain 
Advocate for filing the appeal and duly 
executes a power of attorney in his lavour, 
he alone could present the appeal Where 
the memorandum of appeal presented m 
Court IS not signed by him but by another 
Advocate for him, there is no proper appeal 
before the Cburt. 17 L 610=163 I C. 141= 
1936 L 500. A party appointed a general 
agent to conduct litigation on his behalf and 
gave him all powers necessary for conduct 
of case The agent appomted a pleader by a 
vakalatnama duly signed and filed and gave 
him power to appoint another pleader i£ 
necessary The pleader m his turn appoint- 
ed another^ pleader by a vakalatnama duly 
signed by himself and such pleader filed the 
appeal. Held, that the appeal was properly 
constituted as the agent was duly authorized 
under the power of attorney to give a pleader 
a power to appoint another pleader and the 
pleader who filed the appeal had been duly 
authorized by the pleader engaged by the 


agent. 19 N L.J. 207=1937 N 65. See also- 
1936A.MLJ. 138. 

Refeeence to Akbitration.~As to power 
of pleader to join in reference to arbitration, 
see 136 I C. 712=1932 L 373 , 34 1C. SIS, 
cited under 0. 3. R 1, supra. 

Lmii.\TioN —The appellant's advocate 
filed the appeal on the last day of limitation 
with a telegram attached to it authorising 
him to file the appeal and stating that the 
power of attorney vi as being sent by post. 
Nine days later the power of attorney was 
filed Held, that the appeal was not present- 
ed within time. 33 P L R. 517 (1) A pleader 
who has not been appointed by a document 
in writing as required by R, 4, is wanting in 
capacity or competence to act. If a pleader 
purports to do something which he has no 
power or capacity to do, it can have no legal 
eftect. The presentation of an execution 
petition by a pleader who holds no vakalat 
from the decree-holder is a nullity An 
execution petition presented by such a 
pleader though in proper form and duly 
signed by the decree-holder is not an applica- 
tion “m accordance with law** within the 
meaning of Art. 182 (S) of the Limitation 
Act, and cannot therefore operate as a step- 
in-aid, especially when the application was 
ultimately withdrawn and dismisstd without 
any execution really taking place Quaere : 
Whether if anything has reallj been done 
upon such an application, it can treated as 
mere waste paper. 165 I C. 659=44 L W. 528 
=71 M L J 604 See also 19.^7 R D 99 It 
is contrarj' to the spirit of justice that a liti- 
gant should fail simpljy’ because, through 
some perfectly bona fide and reasonable 
mistake, the Coun'el appearing for a party 
is not duly authoi ized Where it appears 
that he is not duly authorized, it will doubt- 
less be the duty of the Court in question to 
treat the proceedings that he ha« set on foot 
a<Jof no effect; stil the Court should so far 
as is possible, safeguard the litigant from 
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[(5) No pleader who has been engaged for the purpose of pleading only 
shall plead on behalf of any party, unless he has filed in Court a memorandum 
of appearance signed by hixnself and stating 
(a) the names of the parlies to the suit, 

(t) the name of the party for whom he appears, and 
(f } the name of the person by whom he is authorized to appear: 
Provided that nothing in this sub-rule shall apply to any pleader engaged 
to plead on behalf of any party by any other pleader who has been duly appoint- 
ed to act in Court on behalf of such party.”] 

[Madras ] /nfrrt as cl. (6) to 0. 3, R 4, C. P Code*— 

“(()) Xo Government or othei pleader appeanng on behalf of the Secretary* of State 
foi India in Council, or on behalf of any public servant sued in^ his official capacitj , 
‘hall he required to present any document empowering him to act ” 

5. [S. 40.] Any process served on the pleader of any party or left at the 
office or ordinary residence of such pleader, and 
Semce of process on ^vhethei the same is for the personal appearance of 
P the party or not, shall be presumed to be duly com- 

municated and made known to the party whom the pleader represents, and, 
unless the Court otherwise directs, shall be as effectual for all purposes as if the 
same had been given to or served on the party in person. 

LfOc. Ams.— [Madras.] At the end of rule add— 

E.\plmiatmi —Service 011 a pleader who docs not act for his client shall not raise 
ihe presumption under this rule. 

[Nagpur.] In Rule 5 substitute the words “on a pleader who has been appointed to 
act for an> partj” for the words “on the pleader of any party”. 

[Oudh ] For “on the pleader of any party” read “on a pleader who has been 
appointed to act for any party" 

[Patna.] S-B —Notwithstanding anything contained in Older 3, sub-rules (2) 
and (3) of Rule 4 of the First Schedule of the Code of Civil Procedure, 1908, no pleader 
>hall act for anj person in the High Court, unless he has been appointed for the puipose 
in tliL mannei piescnbed by sub-rule fl) and the appointment has been filed m the High 
Court 


Notes. 

his litigation coming to so unsatisfactory a 
conclusion, by pointing out to him the desira- 
bility of making the necessary application to 
set the matter on foot again, and, if an appli- 
cation IS made, be indulgent as regards time, 
and should give effect to the provisions, in a 
suitable case, of S. 5, Limitation Act. 1937 
N.65. 

AUTHORITV of pre^DER ENGAGED IN TRIU. 
Court— Authoritv in appeal.— R. 4 (2) 
provides that every appointment of a pleader 
shall lie filed m Court and shall be deemed 
to be in force until all proceedings m the suit 
are ended so far as the client is concerned 
So where a pleader validly represents a party 
in the trial Court, he can present a memoran- 
dum of appeal on behalf of his client and 
prosecute the appeal 165 IC. 274=1936 L. 
583. If the appointment of a pleader is not 
specifically revoked and the engagement is 
not specifically limited to acting in the trial 
Court, the statutory provisions of R. 4 apply 
the counsel must be held to have been 
duly authorised to appear m the appellate 

O. 3, R. 4 (5).— See 5 Bur. L,J 221. 


0, 3, R. 4 (5) IS inconsistent with the rules 
of the Calcutta High Court framed under 
S. 37, Letters Patent, and 0. 3, R. 4(5) 
being central y to rules, under S 37 the lattes 
must prevail. 1932 C. 1=59 C 370=35 C W. 

Termination of power of attorney — 
Transferee (^urt, if empowered to grant 
LEAVE. — The Court which is contemplated by 
0. 3. R. 4 (2) includes not only the Couit 
where the original power of attorney is filed 
but also in view of the provisions of S 150, 
the Court to which a case is subsequently 
transferred _ A C]!ourt which has ceased to 
exercise jurisdiction in a case cannot grant 
leave to determine a power of attorney. 
158 1.C 922=1935 Pesh. 145. 

0 3, R. 5 . Notice served to Pleader- 
Presumption of communication OF client. 
— Under R. 5, there is a presumption that 
notice which was served on the pleader is 
communicated to the client. The only method 
by which a pleader can avoid his duty of 
communicating notices served upon him is to 
lu writing under R. 4, sub- 
Cl. (2) showing that his authority is deter- 
Else tiie irrebuttable presumption 
under R.S arises. 152 1.C 589 Cl)=1934 P. 
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>0. 4, R. 1] The Code of Civil Procedure (V of 1908). 


6. [S. 41.] ( 1 ) Besides the recognized agents described in Rule 2 any per- 

Aswl to accept service, f " *6 jurisdicUon of the Court may 

be appointed an agent to accept service of process. 

(2) Such appointment may be special or general and shall be made by an 

.ippotaiment to be m « rit- by the pncipal and such 

ingW to be filed in Court, instrument oi, if the appointment is general, a certi" 
fied copy thereof shall be filed in Court. 


Loc Am — [Sind ] Add the followiiift a« sub-rule (31 tn Kult, 0 of Oultr 3 — 

'*(3) The Court may at any htage of a suit and whether iipt.n uppHcutirm miidi to iK 

jr of its own motion, direct any party to the suit, not ha\mg: a recogu'sed afieiii revidiiifi 
\\illun the jurisdiction of the Court, to appoint within a time to be specified, p.i a^ent 

within the jurisdiction of the Court to accept senice of process on his liehah*. 'to eveiy 

appointment made undci the sub-iule the provisions of sub-rule (2) '.hall he apylKablt 


ORDER IV. 

Institution of Suits. 


„ 1. [S. 48.] (1) Every suit shall be instituted by 

plaintV° ® ^ presenting a plaint to the Court or such officer as it 
appoints in this behalf. 

(2) Every plaint shall comply with the rules contained in Orders VI and 
VII, so far as they are applicable. 


Let. Am —[Allahabad,] Older 4, Rule 1 — (1) E\ery suit shall b- instituted 
by presenting to the Court or such officer as it appoints in this behalf a plaint, together 
with a true copy for service with the summons upon each defendant unless the Court for 
good cause shown allows time for filing such copies 

(2) The Court-fee chargeable for such sun ice shall be paid m the case of suits 
when the plaint is filed and in the ase of all other proceedings when the pioccss .s applied 
fri 


Notes. 

0. 4, R 1.— The date on which the plaint 
is presented to the Court or to the officer 
appointed in that behalf is the date on which 
It IS instituted, although it is not admitted 
until a subsequent date owing to insufficiency 
of Court-fee In this respect the language of 
0 4 IS in conformity with S 3 of the Limi- 
tation Act The date of presentation of the 
plaint, and not the date of its admission, 
IS the date of institution for purposes of 
S. 10. The entry in the Register of suits as 
to the date of presentation is. only pnma 
j-aue evidence of the date of presentation, 
but not conclusive 62 C 1115 The absence 
of signature or verification or for the matter 
of that the absence of presentation on the 
part of some of the plaintiffs out of several 
does not affect the jurisdiction of the Court 
and the suit must be deemed to have been 
duly instituted on their behalf if it was filed 
with their knowledge and authority 134 I. 
C 26=1931 ALJ. 777=1931 A. 507 (SB). 
The omission to comply with the prorisions 
regarding presentation of plaint is a mere 
irregularity and not an absence of juris- 
diction, and if a person presenting it is not 
properly authorized the presentation would 

irregular and the Court would have the 
discretion to allow the irregularity to be 
cured If the plaintiff has acted in good 
faith and without gross negligence and it is 
fair and j'lst to allow the defect to be cured, 
-the Court would do so by directing an 
amendment of the plaint {Ibid ). Presen- 
tation of plaint at residence of Judge after 
1-79 


Court hours is valid 65 I C 674=^1922 K 
167; 20 L.W 655=82 1 C. 928, 47 M. 312=46 
M.LJ 78. But see 7 NWPHCR. 5 
{contra) The placing a petition on the table 
when the officer is not present, is not a pre- 
.sentation to him 3 N W.P 341 The pre- 
sentation of petition to clerk not valid 14 
I.C 221 But presentation to the Head 
Ministerial Officer is legal and proper where 
authorised to receive plaints. 40 I.C 587=6 
L.W. 18. See o/jo 40 M.L.J 229=13LW. 
321. Presentation out of office hours. See 
23 IC 360, 82 I.C. 928=20 LW. 655. The 
reception of a plaint on a Sunday or other 
holidays is not illegal. 11 W R 537; 16 W. 
R. 231. Presentation of plaint— Time and 
place— Presentation to clerk outside Court 
house and outside Court buildings— Validity 
38 BomLR 1196=1937 B. 25. Dis- 
trict Court is not competent to receive the 
plaint which is to be presented to Sub-Court. 
10 B H C. 495. A Nazir of a Court of Small 
Causes is not authorised to receive plaintsf 
18 W.R 172. Also a karkum left m charge 
of a Court during the vacation 6 B H C. 
(AC) 254, Where according to the practice 
laid down in Vol 1, Ch 1-B, R 4 of the 
Rules and Orders of the High Court of 
Lahore, a plaintiff presents his plaint to the 
District Judge and the District Judge then 
sends It for disposal to a Subordinate Court, 
the real date of presentation of the plaint is 
the date on w'hich it is presented to the 
District Judge and not the date on which it 
IS sent to the Subordinate Court 1935 
S 225 
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foS'Vi'' ‘'/'ll S.m‘ o'imi sub-nUc (1) of the AMad High Court, 
the ’aNne sub-rule f3). add the lollowinff words - and, pcept with the 
t,cfnnss“np of the prcsiduig officer, for reasons to be recoided. no plaint shall be adnutted! 
the iiercs%ry proress-fec has been paid into Couit. 

[Nagpur.] Hnlc 1 --Subsiitute the following for Rule 1 (1) 

*‘l (1) Eveiy suit shall be instituted by presenting to the Court or such officer as it 
aitno.iit^ in this behalf a plaint, together with as many true copies on plain paper of the plaint 
ai thcio are defendants, for service with the summons upon each defendant; unless the 
Court, tor good cause shown, allows time for filing such copies, * i. i 

Jdd die following as sub-rule (2) to Rule 1 and re-mmiier the present sub-rule (2) 


*■=’ The Court-fee chargeable for such service shall be paid m the case of suits 

when the plaint is filed, and in the case of all other proceedings when the process is 
applied for.” 

2 f S. 58, last para.] The Court shall cause the particulars of every suit 
to be entered in a book to be kept for the purpose and 
Register of suits. register of civil suits. Such entries shall be 

numbered in every year according to the order m which the plaints are admitted. 


ORDER V. 

Issue and Service of Summons. 


Issue of Summons, 

1. [S.64] When a suit has been duly instituted a summons may be 
issued to the defendant to appear and answer the 
claim on a day to be therein specified: 

Provided that no such summons shall be issued when the defendant has 
appeared at the presentation of the plaint and admitted the plaintiff’s claim. 

(2) A defendant to whom a summons has been issued under sub-rule 
(1) may appear — 

(a) in person, or 

(b) by a pleader duly instructed and able to answer all material ques- 
tions relating to the suit, or 

(c) by a pleader accompanied by some person able to answer all f ueb 
questions. 

(8) Every such summons shall be signed by the Judge or such officer as 
he appoints, and shall be sealed with the seal of the Court. 


Loc. Am — [Oudh.] Order 5 (1-A),— A party shall file with his application for 
the issue of a summons to the defendant or opposite party a pnnted summons form, in 
duplicate, one part being m the Urdu and the other in the Nagn character, duly filled up, 
except m respect of the date of appearance and of the summons, in a bold , clear and easily 
legible handwritmg, provided that— 

(a) if the party to be sensed is a European British subject, the party applying for 
the lasue of the summons shall file a special form which shall be filled up in ifcglish, and. 


Notes. 

5, R. 1.— It IS the duty of a Judge on 
receiving a plaint to issue a summons on a 
defendant even if he is a minor 14 C. at 
217. But see 26 C 267. Appearance by plea- 
der instructed only to apply for an adj’ourn- 
ment is not appearance in person or by 
pleader. 24 M.L.J. 235=18 1 C 360 ; 92 I.C. 
517=1926 M. 971=51 M.L.J. 290 ; 99 1 C 717 
=1927 R. 46; 4 R. 408. The onus of proof of 
service is on plaintiff. 52 C 453. The report 
of a peon that a summons or notice was 
served on a person is not evidence as to 
service unless the person is examined and 


•Aotearance.’-A 11 that appears to be 
necessary for a party to ‘appea? is for the 
party to be present in Court. If the appear- 


ance IS by a pleader, unless he is able to/ 
answer all material questions or is accom- 
panied by some one who can, there is no 
appearance, and, for this reason, when the 
only representative of the party in Court is a 
pleadei who is only instructed to ask for an 
adjournment, there is no appearance in the 
case Itself, because directly the Court leaves 
the question of adjournment aside and goes 
on to deal with the main question there is no 
appearance by the party or by any properly 
instructed pleader. But where both ther 
pleader and party appear and the pleader 
withdrew from the case on the refusal of 
the Court to grant adjournment, the party 
must be deemed to have appeared. The 
purpose for which he appears or the action- 
which he takes on appearance is immaterial.- 
1935 R. 123. 
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(6) the presiding officer may, in his discretion, direct that such foims in general; or 
that any such particular form be filled up entirely m the office of the Court, 

_ ** X 2. [S. 65.1 Every surnmons shall be accompam- 

edtoTm”"'™'"' edbyacopyof Ihe pLnt or, if so permitted, by a 
concise statement. 

Loc Am.— [Allahabad and Oudh.] In Ordci 5, Rule 2, omit the words “or, 
if so permitted by a concise statement ” 

3. [S. 66.] (1) Where the Court sees reason to 
Court Older defen- require the personal appearance of the defendant, the 
summons shall order him to appear in person in 
Court on the day therein specified. 

(2) Where the Court sees reason to require the personal appearance of 
the plaintiff on the same day, it shall make an order for such appearance. 

No party to be ordered to 4. [S. 67.] No party shall be ordered to appear 
KKS'Sr - Pe»oi nnles's he resides 


(a) within the local limits of the Court’s ordinary original jurisdiction, or 
(J) without such limits but at a place less than fifty or (where theie is 
railway or steamer communication or other established public conveyance for 
five-sixths of the distance between the place where he resides and the place 
where the Court is situate) less than two hundred miles distance from the Court- 
house. 


Loc. Am.— [Allahabad.] Order 5, Rule 4-A —Except otherwise pronded, in every 
interlocutory proceeding and in every proceeding after decree in the trial Court, the Court 
may, either on the application of any party, or of its own motion, dispense with service 
upon any defendant who has not appeared or upon any defendant who has not filed a 
written statement. (Added by Allahabad High Court.) 


5. [S 68] The Court shall determine, at the 
time of the issuing the summons, whether it shall be 
for the settlement of issues only, or for the final dis- 
posal of the suit; and the summons shall contain a 

direction accordingly: 

Provided that, in every suit heard by a Court of Small Causes, the sum- 
mons shall be for the final disposal of the suit. 


Summons to be either to 
settle issues or for final dis- 
posal. 


Loc Am.— [Madras ] Delete the first paragraph of Rule 5 in Order 5 and siibstiMe 
the following in lieu thereof — 

“5. The Court shall determme at the tune of issumg the summons, whether it shall 

be — 

(1) for the settlement of issues only, or (2) for the defendant to appear and state 
whether he contests or does not contest the claim and directing him if he contests to receive 
directions as to the date on which he has to file his wntten statement, the date of trial and 
other matters, and if he does not contest for final disposal of the suit at once; or .(3) for 
the final disposal of the smt, and the summons shall contam a direction accordingly.” 

6. [S 69.] The day for the appearance of the defendant shall be fixed 
. with reference to the current business of the Court,. 

ofdefem<£J°^ appearance residence of the defendant and the time 

necessary for the service of the summons , and the 
day shall be so fixed as to allow the defendant sufficient time to enable him to 
appear and answer on such day. 


Notes. 

0. 5, R. 3.— There are only two cases in 
which the personal appearance of the plain- 
tiff can he required and these fall under 
0. 5, R. 3 and 0 10, R. 4. 140 I C. 716=1932 
N. 13S. R. 3 IS confined to those cases in 
which the Court befoie issues are framed 
desires the personal attendance of a party. 
Besides, a Court acting under R. 3 cannot 


compel the attendance of a party who is- 
pardanashin. Such an order would be 
against the provisions of S. 132. 55 A. 666=. 
1933 A.lX 1384=1933 A SSI. 

0. 5, R. 6— Where the time allowed is- 
manifestly insufficient, the appellate Court 
will interfere, 3 M.H C. 167, See also 9 
B.H C 138. 
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SumnioiK to ordei defeii 
dant to produce docunento 
rehed on bj him. 


On issue of summons foi 
final disposal, defendant to 
be directed to produce his 
witnesses 


7. [5.70] The summons to appear and answer 
shall Older the defendant to produce all documents in 
his possession or power upon which he intends to 
rely in support of his case. 

8. [S. 71.] Where the summons is for the final 
disposal of the suit, it shall also direct the defendant 
to produce, on the day fixed for his appearance, all 
witnesses upon whose evidence he intends to rely in 
support of his case. 

Service of Summons. 


9. [S. 72. (1) Where the defendant resides within the jurisdiction of 

, the Com tin which the suit IS instituted, or has an 

<)f°sumSrfo^wucr°” agent resident within that jurisdiction who is em- 
powered to accept the service of the summons, the 
summons shall, unless the Court otherwise directs, be delivered or sent to the 
proper officer to be served by him or one of his subordinates, 

(2) The proper officer may be an officer of a Court other than that in 
which the suit is instituted, and where he is such an officer, the summons may 
be sent to him by post or in such other manner as the Court may direct 

10, [S. 73.] Service of the summons shall be made by delivering or 

Mode of service. tendering a copy thereof signed by the Judge or such 

. officer as he appoints in his behalf, and sealed with 

the seal of the Court. 


Log Am — [Lahore ] To R. 10 of 0. 5 the following proviso should be 
added — “PiOMiled that m anj case if the plaintff so wishes, the Court may attempt to 
ser\c the summons m the first instance by registered post instead of m the mode of service 
laid down in this rule and provided alwajs that should the defendant not appear in answer 
to the summons so issued, the Court shall have seiiice effected m accordance with the 
proMSions (if tins order.” 


Service on several defen- 
dants. 


Service to be on defen- 
dant in person when prac- 
ticable or on his agent. 


11. [S. 74 ] Save as otherwise prescribed, 
where there are moie defendants than one, service of 
the summons shall be made on each defendant. 

12. [S 75 ] Wherever it is practicable, service 
shall be made on the defendant in person, unless he 
has an agent empowered to accept service, in which 
case service on such agent shall be sufficient 


Notes. 

0 5, R. 9.— Residence is not synonymous 
with ownership for purposes of the service 
of summons. 38 C 394 In mofussil Courts 
the “pioper officer" is the Nazir. 13 B. 500. 
A special bailiff cannot be sent to serve a civil 
process in foreign territory. 2 B.L R. (A C ) 
59 If a plaintiff in an action gives a wrong 
address of the defendant and takes no part in 
scrying the summons on the defendant the 
giving of the wrong address by itself would 
not prevent the defendant from appearing 
before the Court to defend the suit. 60 L 98 
=1933 C 274=143 I C. 710 
0 5, R 10 —Service is complete when it is 
tendered to the witness and his refusal to sign 
”0 difference 39 M. 
^1=28 -Y L J. 505 ; 38 1.C. 545=13 N.L R. 46. 
See also ‘16 LC 277 As to service on the 
\ defendant pending suit, 

see 135 I.C 110=1932 P 150 Order by 
Court to deposit process fees and postal 
tharges-pismissaf of suit for failure to 
Co uiply wuth— Order not legal. 99 I.C. 909 


—1927 L. 157. Pm] proviso 'Setvirt of 
summons by registered post— Non-appear- 
ance— Procedure. 101 I.C. 615=1927 L 376. 
N eed for copy of pi aint accompanying sum- 
mons (Ibid ) As to the mode of service of 
summons on a pardanashin lady, see 1935 A. 
L.h 632=1935 A 660=155 1 C 676 
0. 5, R 11. When one of the defendants 
IS a minor, summons should be served on his 
S^ardian 26 C at 273. But C at217. 

T> , T ."“Defendant at first residing in 
“/it ’■®®iding outside British India 

V -Service should be effect- 

ed by affixing the summons to his last known 
place of residence .in British India and by 
registered post. 32 I C 820. Service of 
summons on the chela of a person is not 
valid. 571 C 5^=23 O.C. 104. Service on 
a pardanashin lady, affixing a copy of sura- 
fl. her residence, if sufficient service. 
57 I.C, 594. Pardanashin lady— service of 
summons on husband is not proper service. 
^ 8^72 1 C. 910. Summons addres- 

sed to B can be refused by A. But if ^ poses 
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13. [S. 76.] (1) In a suit relating to any business or work against a 
, person who does not reside within the local limits of 

bervice on agent by juiisdiction of the Court from which the summons 
taness is issued, service on any manager or agent who at the 

time of service personally carries on such business or 
^\ork for such person within such limits shall be deemed good service. 

(2) For the purpose of this rule the master of a ship shall be deemed to 
be the agent of the owner or charterer. 


14. [S 77,] Where in a suit to obtain lelief respecting, or compensation 
for w’rong to, immoveable property, service cannot be 
Service on agent in charge uj^de on the defendant in person and the defendant 
iropei'ij. has no agent empowered to accept the service, i, ni.-.y 

be made on any agent of the defendant in chaige of 

the properly. 

15. [S 78,] Where in any suit the defendant 
Where service may be on cannot be found and has no agent empoweied to 
' accept service ot the summons on his behalf, service 
may be made on any adult male member of the family 
of the defendant who is residing with him. 

Explanation.— A servant is not a member of the family within the mean- 
ing of this rule. 


Loc Am —[Allahabad.] For the words “where in any suit the defendant cannot be 
found" tead “when the defendant is absent or cannot be personally ser\cd'’ 

[Calcutta ] Ordet S, R. IS —Substitute the following — 

“IS Where in any suit the defendant is ab‘«ent from his residence at the time when 
ser\‘ice is sought to be eifected on him thcicat and there is no likelihood of his being found 
thereat withm a reasonable time then unless he has an agent empowered to accept sen ice of 
the summons on his behalf, ser\ice may be made on any adult male member of the family of 
the defendant who is residing with him 


Notes. 

as R and knows that It IS intended for him, 
then It IS sufficient notice if the summons is 
served on 3 R 513=93 1.C 91=1926 R 73. 

0. 5, R 13 -Sub-Rule (2) follows the 
ruling m 7BHC (OC)97. This rule is 
controlled by R 3 of 0. 32. 26 C 267 
This rule and R 2 of 0 3 are to be read 
together 4 B 416 Service on agent— When 
valid 43 CLJ. 576=97 I C. 286=1926 C. 
1030 

0 5, R 15— PxRUtXASHiN LADY— Mode 
OF SERVICE OF suiiAioNs — A pardanashitt 
lady caiinot be considered to be a person 
who cannot be “personally served,’ even 
though it may not be possible for the process- 
server to have access to her. It is the duty 
of the process-server to make an attempt to 
find ways and means of delivering or tender- 
ing the summons to the pardanashin lady 
for whom it is intended He can very often 
find some one living with her or in the neigh- 
bourhood, male or female, who can take the 
summons to her If the pardanashin lady 
accepts service, it i'? personal service as 
contemplated by Rr. 10 and ISofO 5 .He 
should in ordinary cases obtain the attesta- 
tion of the witness taking the summons to 
the pardanashin woman concerned which 
should also be done in case of refusal by her 
to accept the summons If the process- 
server cannot find any one, male or female, 
who can take the summons to her, it may be 
a case referred to in R, IS, namely^ that 
the defendant cannot be personally served. 


155 I C 676=1935 A L J 632=1935 A. 660 
Pardanashin lady may come under the 
expression "cannot be found” under 0 5, Rr. 
15 and 17. 4 Pat 1. T 89=72 1 C 910 Service 
made on brother and no attempt made to 
efiect personal service is not proper seivice. 
9IC 763=9 MLT 358 Service of sum- 
mons on paternal uncle of defendant when 
proper 35 A 556 "Adult," meaning of, see 
34 r 787 Service on son when sufficient to 
bind father 26 C W N 359=35 CLJ 203 
=68 1 C 991 Service by registered post 
called in question— Slight evidence will dis- 
place it 113 1.C 698 
Irregular service of notice —Wherefrom 
evidence it did not appear that the service 
peon had used any diligence at all in serving 
a notice under 0. 5, R. 17 and where also 
it appeared that the house on which the 
notice was stuck up was not within 0 5, 
R. 17 Held, the service was ii regular 13 
P, 467=15 Pat.LT 273=1934 P 274. Where 
in a suit for ejectment, there are several 
defendants living in different villages, service 
of process on one tenant in one village is 
insufficient to fix the others with notice 14 
L R 500 (Rev )=17 R.D. 608. Where a 
service of summons to father was eflfected 
on his son in the father's absence but the 
son was not residing with the father Heldy 
that the summons was not duly served on 
the father (1932 P. ISO and 43 C 447. Ref ) 
146 1C 474(2)=34P.L.R 963=1933 L. 797. 
See also 35 C.L J. 203=68 1 C. 991. 
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ProMilcd that wbeie hica adult male ntemler lias an interest m the suit and such 
interest is adicrse U< tlial of the dcfciidanl, a summons so served shall be deem^ for the 
purpTscs^ column of Art. 164 of 5ch 1 of the Limitation Act, 1908, not to 

hau- jg not a member ot the family within the meaning of this 

^'***"* [Lahore.] In R. IS after the words “where m any suit the defendant cannot be 
found” the following woids were inserted ■— 
or is absent fiom his residence.” 


[Madras ] In R. 15 of 6. 5, delete the words "the defendant cannot be found” and 
m lieu thereof insert the words “the defendant is absent " ROC. 1810-26, vide Fort 
St George Godette, dated 20 — 12 — 1927, Part II»^P- 1801 


iseiie, aaiea — iw, f- ^ , , 

[Nagpur.] In R IS substitute the words “When the defendant is absent or cannot 
be personally served" for the words “Where m any suit the defendant cannot be found”. 

[Oudh.] Order S, R IS In Oudh for the words '‘wheie m .. . found” sub- 
stitute “Where a summons has been issued to a defendant on the institution of a suit and 
he is absent from the address stated in the summons ” 

[Rangoon ] For the words "where in any suit the defendant cannot be found” in the 
first line of R 15, substitute tlie words “where tlie defendant is absent". 

Omit the word “male" between the word “adult” and the word “member” m the 
third Tine of R. 15. 

16. [S. 79.] Where the serving officer delivers or tenders a copy of the 

„ , summons to the defendant personally, or to an agent 

knoS"diS*^ ^ person on his behalf, he shall require the 

® signature of the person to whom the copy is so deli- 

vered or tendered to an acknowledgment of service endorsed on the original 
summons. 

17. [S, 80 ] Where the defendant or his agent or such other person as 

aforesaid refuses to sign the acknowledgment, or 
Procedure when defen ^vhere the serving officer, after using all due and 
vfS orSotbeSd!*^' reasonable diligence, cannot find the defendant, and 
there is no agent empowered to accept service or sum- 
mons on his behalf, nor any other person on whom service can be made, the 


Notes. 

0. 5, R 16.— Service IS not proper when 
no signature or mark of the defendant is 
affixed on the original summons on the 
ground that he could not write. 8 BoTn.L R. 
584. 


0 5, R 17.— The provisions as to service 
of process in the Code must be strictly 
observed 39 I C S44 See also 1937 M. 
84 13 P. 467=149 IC 828=1934 P. 274 
A simple delivery of the copy of the sum- 
mons personally to the defendant is not 
complete service It is the duty of the 
proces-server to take the signature of the 
defendant to its acknowledgment. If the 
defendant refuses to sign the acknowledg- 
ment, it IS incumbent to effect service under 
R. 17 and without that the service is not com- 
plete. (46 I C 277, Diss from ) 144 I C. 
1019=1933 A.L.J. 165=1933 A 165. Where 
a person refuses to accept the summons 
when tendered by the process-server and the 
proceedings are taken e.tr against him, 
the fact that the summons has not been 
affixed on the outer-doir of his house as 
required by this rule would be at the most 
an irregularity and would not affect the 
validity of the service. 1935 L. 171 For 
serving summons upon the defendant, proper 
enquiries and real and substantial effort 
shwld be made as to when and where the 
defendant is likely to be found. 23 C L J. 183 
=«C.447. See also 50 1 C. 565, Affixing 


a copy of’ summons on the outer-door is 
sufficient service, if the defendant is absent 
and it is not known when he would return. 
21 M L.J. 978=12 IC 420 : 49 M.L.T 445= 
1926 M 31; 124 I.C, 673=1930 L. 192. 
Summons returned by the serving officer 
because the defendant was not in the village, 
cannot be said to have been duly served. 
1914 M W.N. 79=22 I C. 498 Fixation of 
summons on door when a person is tempora- 
rily away and is traceable is no service on 
him 32 I C 826 (24 A 302). Leaving the 
summons on the teapoy in defendant’s resi- 
dence does not constitute “affixing” and is 
therefore no service of summons 118 I.C. 
792=31 Bom.L.R 424=1929 B 257. Where 
a process-server visits the villages no fewer 
than five times to serve the summons on the 
defendant, it may reasonably be held that 
every effort was made to effect service upon 
the defendant and that he was evading 
service, and it should be held that the 
process-server used all due and reasonable 
diligence. When, then, the summons was 
affixed to his ho ise, the service of the sum- 
mons is good. 27 NLR. 50=134 rC 268= 
1931 N, 122 (2 N L.R 63 , 24 A. 302. Dist ) . 
As to how the Court is to act on a return 
under this rule, see R. 19. See 7 Bom.L.R. 
159 See also 43 I.C 632 As to modes of 
service of summons, see 99 P.R 1918=48 LC- 
28. 

C^Ktior FijTD.— The question whether 
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serving officer shall affix a copy of the summons on the outer door or some 
other conpicuous part of the house in which the defendant ordinarily resides or 
carries on business or personally works for gain, and shall then leturn the 
original to the Court from which it was issued with a report endorsed thereon 
•or annexed thereto stating that he has so affixed the copy, the circumstances 
under which he did so, and the name and address of the person (if any) by 
whom the house was identified and in whose presence the copy was affixed. 

Loc Am.— [Calcutta.] Older t R. 17 — ihfi irdlowing. — 

17. Where the defendant or his agent oi such other pciioti as aforesaid refuses to 
sign the acknowledgment, or where the defendant is absent fiom his lesid^nce at the time 
when service is sought to be effected on him theieat and there is no likelihood of being 
found thereat within a reasonable bme and there is no agent empowered to aroopt s.'uiec of 
the summons on his behalf, nor anj’ other person upon whom ft rvirc can he made lb- 
serv'ing officei shall affix a copy of the summons on the outer door or =ome other consp.- 
■cuous part of the house m which the defendant ordinarily resides or rarucs on Lu5mef= 
01 personally works Jot gain and shall then return the original to the Court from which 
It was issued, with a report endorsed thereon or annexed thereto =tating that he has .so 
affixed the copy, the circumstances under which he did so, and the name and address of 
the person fif an\) by whom the house was identified and in w-hose presence the copj 
was affixed. 

[Nagpur.] In R 17 of 0. S. the following piniiso shall be mserlcS, namelj’:— 
“Proiidcd that where a special service has been I'ssucd and the defendant refu^s 
to sign the acknowledgment it shall not be necessary to allix a copy as directed herein- 
before ” 

18. [S 81]. The serving officer shall, in all cases in which the summons 
has been served under rule 16, endorse or annex, or 
Endorsement of lime and cause to be endorsed or annexed, on or to the original 
manner ot service. summons, a return stating the time when and the 

manner in which the summons was served, and the name and address of the 
person (if any) identifying the person served and witnessing the delivery or 
tender of the summons. 


Loc. Am.— [Madras.] Insert the following as R 13-A — 

“A District Judge, within the meaning of the Madras Civil Comts Act, 1873, may 
delegate to the Chief Ministerial Officer of the District Court 
Srf™’ the power to order the issue of fre^h fummons to a defendant 
M the return on the previous summons is to the effect thai 

r J ^ the defendant was not served and the plaintiff doe. not object 

iresn summons. q£ v.ilhin .pion da \5 atlcr tin, 

return has been notified on the notice board ” 

Fide P. Dis. No. 777 of 1929. 


19. [S. 82, para, l.j Where a summons is returned under rule 17, the 


Notes. 

serving officer “cannot find" the defendant 
must be determined with reference to the 
circumstances of each case 21 M 324. See 
■also 26 C. at 102. “Due and reasonable dili- 
gence”. 91 1 C 965=1926 C. 327. 

Ordin.^rily resides.— It is necessary^ that 
the defendant should be residing in the 
house in such a manner as to make it proba- 
ble that knowledge of the service of the 
summons will reach him. 5 M.H C.R. 101 , 
21 W R 242. See also 41 1.C. 181. 

Affidavit of service.— An affidavit in sup- 
port of service of a summons under this 
rule should show that proper efforts have 
been made to find out when and where the 
defendant is likely to be found 19 C. 201. 
oho 20 1 C. 318=11 A L.J. 540 
Affix A copy.— Where there is no affix- 
ture, there is no proper service, 16 B. 117. 
For illustrative cases, we 21 M. at 421; 10 
B. at 204 21 B 223. See aUo 24 A. 302 and 
18 M.L.J. 14 ; 30 B 623 ; 20 C. 358. All availa- 
ble steps to effect personal service should be 


taken before resort is had to the provisions 
of 0. 5. R. 17. 52 C 179=88 LC.508. 
Afi6xture on outer door of house whether 
good service. 22 L.W. 423=49 M.L.J. 445= 
1926 M. 31. 

Agent is not invariably entitled to refuse 
summons. 23 N L R. 166. 

0 5, R. 18— The report of the Nazir is 
not enough. 12 W.R. 365 The Court is not 
bound by the return. It is not e\ idence of 
the service. 7 C. 34 ; 10 W.R. 3. 

0. 5, R. 19 —There must be strict com- 
pliance with the rule as to propriety of ser- 
vice in cases where the service is the basis 
of the plea of constructive res judicata. 103 
I C. 822=26 L.W. 481=1927 M. 813. The 
declaration required by R 19 of above ser- 
vice may in a proper case be implied or in- 
ferred. 9 O.WN. 896=1932 0. 326. The pro- 
vision of R. 19 w’lll apply to all cases in which 
return of summons is made under R 17 
whether due to absence or refusal of person 
to be served. Even in the case of a refusal, 
unless there is a declaration by the Court 
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XiiE CiVII. Cct'l T (iMPEKlAL ACTS). fO. 5, R. 20l 


Covrlihill, tf the return under that rule has not been. 

Examiuatn.n n£ senin" verified by the affidavit of the serving officer, and may 
f'liiccr. if jj. ijas been so verified, examine the serving officer, 

on oath oj cause him to be so examined by another Court, touching his pro- 
ceedings and may make such further inquiiy in the matter as it thinks fit; and 
shall either declare that the summons has been duly served or order suchi 
service as it thinks fit. Loc. Am. [Calcutta] 

Order S. R 10 — VithifiiM/c tlic'fulloiMng— , „ r , 

19 Wht-Ti; a summons is returned under R. 17, the Court shall, if the return under 
dial lule has not been verified by the declaration of the serving officer, and may, if it has 
ItLCU so verified, examine the serving officer on oath or cause him to be_so exa^ed bj 
.iit,jthLr Court, touching his proceedings, and may make such further inquiry in the matter 
It thinks fit; and shall cither declare that the .summons has been duly served oi order 


-iich scnice as it thinks fit. 

Order 5, R 19-A —Add after R 19 — 

19.A.— A declaration made, and subset ibed by a serving officer shall be leceived as 
c*id«.nce of' the fact' as to the scivice or attempted service of the summons. 


20. [S. 82, para. 2 ] (1) Where the Court is satisfied that there is reason 
to believe that the defendant is keeping out of the way 
Substituted service purpose of avoiding service, or that for any 

other reason the summons cannot be served in the ordinary way, the Court shall 
order the summons to be served by affixing a copy thereo f m some conspi- 
cuous place in the Court-house, and also upon some conspicuous part of the 
house (if any) in which the defendant is known to have last resided or 
carried on business or personally worked for gain, or in such other manner as- 
the Court thinks fit. 


Notes. 

that the service under R I7, is sufficient as 
required by the provisions of R. 19 any 
order passed by the Court in the absence of 
judgment-debtor wl II not constitute as res 
judicata. 1937 M. 84. See also 71 M L J. 
317 (Summons not personally served— 
Omission to declare service sufficient— 
Effect). 

Phinciple of constructive res judicata— 
AppLiCABiLnY OF —When a notice of an exe- 
cution application is ordered by Court to be 
served on the defendant and the notice has 
to be affixed to the door of the dwelling- 
house owing to the reported absence of the 
defendant, the Court must either declare it 
sufficient or order such service as it thinks 
fit, as it IS imperatively required to do so 
undei R. 19 and in a case where it is sought 
to apply the constructive principle of res 
judicata against the defendant, the omission 
of the Court to make such a declaration as 
enjoined by the Code is fatal. 1933 U. 466= 
64 3^. Where the notice of the 

application for arrest was fixed on the outer- 
door of the defendant's residence when he 
was absent and there was no declaration by 
the Court under R. 19, that the notice was 
duly served. Held, that it was not due 
service for the puipose of creating construc- 
tive res judicata and that the defendant was 


not precluded from showing that the appli- 
cation was out of time. (1927 M, 813 ; 55 M 
233 and 40 M. 1016, Foil.) 142 I C 765= 
1933 M 406=64 M.L.J. 637. 

O 5, R 20.— The advisability of effecting 
semce by substituted service is a matter 
pnmanly for the trial Court and if it is 
satisfied on the matters set out in R. 20, it 


should order substituted service, which is as 
effectual as if service was made personally. 
An appellate Court has no power to go into 
the question whether the substituted service 
ought to have been ordered unless the trial 
Court has made some error of law All that 
the appellate Court can see is whether the 
summons is issued according to law. 131 1 C, 
344=1931 L. 118 (102 1 C 243, Foil ) Sub- 
stituted service when to be ordered 69 1.C. 
467=48 1 C 304=120 1.C. 594. See also 138 
I.C 146=1932 M. 472. If at the time sub- 
stituted service is ordered the Court is satis- 
fied as to the grounds for the order, it is 
doubtful, if It can be invalidated by showing 
that its belief was erroneous. 138 I.C 146= 
1932 M. 472. Affixing of summons on outer- 
door is not sufficient service. 29 I.C 26. 
Copy attached to tree near house if sufficient. 
69 I.C. 549=1923 N. 13 Where the Court 
finds that the defendants evaded service and 
refused postal notices, a finding that there 
was no due service is inconsistent. 1930 M. 
W.N, 1227. When substituted service is 
ordered, sufficient time ought to be given for 
notice of the fact to reach the defendant, 
wherever he may be, 2 B. 449, The publica- 
tion of a notice in a newspaper in Lahore 
requiring a party at Hardoi to appear in Gur- 
daspur Court on the next day of issue of the 
paper is not valid substituted service 116 
I.(r. 620=1929 L. 235. The mode of substitut- 
ed service must be settled according to the 
circumstances of each case 10 B at 205. 
Notice affixed to the judgment-debtor's house 
occupied by other members of his family is. 
good service. 130 I C. 485=1931 A.L.J. 62= 
1931 A. 159. Substituted service— If personal 
service. 116 I.C. 363; see 1931 L. 397. See- 
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O. 5, R. 20] The Code or Civil Peocedure (V or 1908). 


Effect of substituted ser- 
vice. 

_ Where service substituted 
time for appearance to be 
fixed. 


[S. 83.] (2) Service substituted by order of the 
Court shall be as effectual as if it had been made on 
the defendant personally. 

[S. 84.] (3) Where service is substituted by order 
of the Court, the Court shall fix such time for the ap- 
pearance of the defendant as the case may require. 

Loc Ams.— [Oudh.] Ordi'r 5, K. 2()-A — 

20-A. (1) Where tht defmdant reside.', m Urili-sh India (lut^idc the pru\uice of 
Gudh or withm the limits of headquarters town of a distiict in that proeincti, a summons 
may he scr\-cd on him b\ registeicd post, and in thts case, ^^hcre an ackno>\ledgmcnl pur- 
poitmg to be signed b\ the dctindant or an endoisiment bj a postal senanf that tht 
detendant refused seiaice has been received, the process, shall, unU-s tho cmliari is 
proved, be deemed P* han* been sened. 


(2) W'here the registeicd address of the defendant or opposite path, as defiiv’-t 
ill 0. 8, R 11, IS within the limits of a headquarters town or of a municipality oi India 
(including Burma) or Ctjlun, a notice, summons or other process maj be served on him 
at that address b\ registered post and euch service shall be deemed to be as effectual 
if the notice or process had been personalK served [Added b}- Oudh Chief Couit i 
[Rangoon.] After R. 20, the following shall be inserted as R. 20-A, namely— 
‘‘20-A (1) Even plaintitl. appellant or applicant on presenting or on entering an 

appeal ance to piusetute a plainl, memoiandum of appeal, or onginatmg petition or appli- 
cation, bhall^ at the same time file in Court a proceeding stating his addiess for service, 

(2) Everv defendant or respondent who intends to appear and defend any suit, 
appeal or originating petition oi application shall on or betoie the date fixed for his 
appeaiance m the summons or notice seivcd on him file in Court a proceeding 
stating his addrcNS for service 

(3) Such address for service shall be within the local limits of the juiisdiction of 
the Couit in which the suit, appeal, or petition or application is filed or of the District 
Court within whose jurisdiction the partj- oidmanly resides 


JNOXeB. 

aho 132 1 C. 778=1931 0, 369 (1), The rule 
that substituted service is to be taken as 
effectual as personal service only means that 
the Court hearing the case may proceed with 
the suit as if the summons had been person- 
ally served on the defendant But if for no 
fault of the defendant a defendant was never 
put in a position to know that a suit had been 
instituted against him whatever steps might 
have been taken tor serving the summons on 
him, these steps can never be taken as amount 
ing to “due service". It is therefore open to 
the defendant, when he appears to show that 
the method employed was not calculated to 
eftect the purpose of informing the defendant 
of the institution of the suit, and in order to 
see whether there was due service or not, the 
Court must consider all the circumstances 
of the case, for example, the place where 
the defendant was when the summons was 
issued to him and where and how the snm- 
mons was served 1931 A L.J . 1()4^1931 A, 
727 (FB.). Even if the defendant is serv- 
ed personallj, it is open to him to come to 
the Court and show that that was not really 
due service because it did not really give 
him knowledge of a claim against him. 
A forton it is open to the defendant who 
IS served only by the inference through sub- 
stituted service to show that he was never 
properly seived at all and that he had no 
knowledge of the claim. 134 1.C. 1202=1931 
M. 813=61 M L J. 920. Nor is the defendant 
precluded from afterwards showing that in 
fact there had been no service oh him at all 
and that the order for substituted service 
was procured on misrepresentation of facts. 
Nor will an order recorded by the Court to 
1-80 


the effect that substituted service was 
effected on the defendant preclude the Court 
from entering into the merits of the defen- 
dant's application in spite of such order. 152 
I.C. 830=38 CW.N 1066=1934 C 745. When 
the order for substituted service is procured 
and such service is effected on misrepre- 
sentation of iact, the service so effected is 
not due service {Ih'd ) Substituted sen-ice 
obtained by fraud is not due and proper 
service 153 I C. 80=1935 L 129 

Pkocedure —Granting of order for substi- 
tuted service is at the discretion of the trial 
Court Appellate Court will not interfere 
with such discretion. 102 I C. 243=1927 M, 
507=52 N.L.J. 472. See aho 1935 L. 169. 
Service of summons whenever it is practi- 
cable, must be in person and it is only when 
reasonable grounds exist for believing that 
the defendant is keeping out of the w-ayto 
avoid service, or that for other reasons it 
cannot be served in the ordinary way that 
substituted service should be ordered. Mere 
affixing the summons to the defendant’s house 
is not sufficient service. 134 1 C. 279=1931 
N 119 (29 324 ; 21 419 , 2 N L R. 62, 

Foil.) Application to set aside ex parte 
decree rejected— Appeal— Court, if can 
consider legality of order as to substituted 
service, 1935 L 169. Substituted service 
obtained by fraud— If due service. 153 I.C. 
80=1935 L 129. 

Rlfusal to .accept service— Substituted 
SERVICE, IP NECESSARY— It is obligatory on 
the Court to effect substituted service under 
R. 20, only if the summons could not be 
served in the ordinary way. Where the 
process-serv'er and the postal peon had re- 
ported that the appellant had refused to- 
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Tbe Civil Court hIaiwal (Imperial Acts). [0. 5, R.21 


(4) Wlicie uny paity fails to file an address for service as required by sub-rule (1) or 
sub-rule ( 2 ), he shall, il a plaintift, appellant or applicant, be liable to have his suit; appeal, 
petition (ji jppliation, dismissed for want of prosecution, and if a defendant or respoaient,’ 
be liable to have his dcleiice, if any, struck put and to be placed in the same position as if he 
had not defendccl. j\ny paity may apply for such an Older against an opposite party, 
and the Couit may nn such application make such order as it thinks just. 

(5) V\heic a parly is not found at the address given by him for service, and no 
agent oi adult member of his family on ivhom a notice or process can be served is found 
at the address, a copy of the notice or process shall be affixed on the outer door or some 
othei conspicuous part of the house or place which has been given as the? address for 
service ; and such service shall be deemed to be as effectual as if the notice or process had 
been personally served on the party. 

(6) WTiere a party is represented by an advocate oi pleader notices or processes for 
service on him shall be served in the manner prescribed b> 0. 3, R. S, unless the Court 
directs service at the address for service given by such party. 

(7) A party who desires to change the address for service given by him under 
sub-rule (1) or sub-rule (2) shall present a veiified petition to that effect, and the Court may 
direct the amendment of the lecoid accordingly. Notice of every such petition shall be 
given to all other parties to tbe proceedings. 

(8) Nothing in this rule shall prevent the Court from diiecting the sen ice of a 
notice or process m anj other manner i£ it thinks fit to do so 


Serv'ice of summons 
where a defendant resides 
within jurisdiction of ano- 
ther Court. 


21. [S. 85, para. 1.] A summons may be sent by 
the Court by which it is issued, whether within or 
without the province, either by one of its officers or by 
post to any Court (not being the High Court) having 
jurisdiction in the place where the defendant resides. 


Loc Ams.— [Bombay.! 
in 0. S.— 


0. 5, R. 21.— The followmg shall be inserted as R 21-A 


“21-A. \Vheie the plaintiff so desires, the Court may, notwithstanding anything 
m the foregoing rules and whether the defendant resides 
iemce of summons by within the jurisdiction of the Court or not, cause the summons 
prepaid post wherever the to be addressed to the defendant at the place where he is 
defendant may be residing, residing and sent to him by registered post prepaid for 
if plaintiff so desires. adoiowledgment provided that such place is at a town or 
, . ^ . , , . British India which is the headquarters of a Dis- 

trict or recognised sub-dmsion of a distnct, such as a taluka, tahsU, or mahal or in 
which a municipality has been established, or to which the provisions of this rule may 
from time to time be extended by a Notification by the High Couit published m the 
Bombay Govsmment Gasette. An acknowledgment purporting to be signed by the defend- 
ant ^all be deemed by the Court issuing the summons to bd pnnio facie proof of service 
In all other cases the Court shall hold such enquiry as it thinks fit and either declare 
ffie summons to have been duly served or order such further service as may m its opinion 


[Rangoon.] In 0, 5, the followmg shall be uiserted as R 21-A — 

summons is sent for service by a Court to any Court situated 
^yond the Iiimts of Burma, it shall, unless it is written in English, be accompanied by a 
translation m English or m the language of the locality in which it is to be served. ^ 


Notes. 

accept the service and the Court was satisfiei 
about the correctness of their reports. Held 
that the Court was entitled to hold thatth 
appellant had been duly served and to proceei 
against him. 1935L. I7l. 

SuBsmuTED Service-Statement of pro 
CESS-SERVKR AS TO—PrESUUPTION PROM— I 
SEBUTTABLE.-Where the trial Court wa 
careful to obtain the statement on oath o 
the process-server before passing thee: 
p^ie decree, and the trial Court was satisfiei 
that substituted service had been dul 
effected. Held, that this did not raise an' 
nnrebuttable presumption and it was open ti 
the appellant to ^rove, if he can, that in fac 
^bstituted service was not duly effecte<] 
Jaowever difficult that task may be and how 


ever strong the presumption that there was 
proper substituted service, he must be given 
an opportunity to rebut the presumption. 1S7 
I.C. 878=1935 Pesh. ll^ 

Transfer OF case.— Where the first sum- 
mons was duly served, and it appeared that 
he intentionally neglected to ascertain the 
oafes of hearing after the suit was transfer- 
led, neld, that the gjr parte decree passed by 
the transferee Court could not be set aside 
for want of due service. 139 I.C 354=1932 
L.S39 

0. 5, R. 21,— Service outside jurisdiction 
can only be done by an officer of the Court, 
With an order from a Court having junsdic- 
bon over the place where he resides. 3 R. 
239=89 1 C. 870=1925 R. 325. 
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O. 5, R. 24] The Code of Civil Procedure (V of 1908). 


_ . , -n j 22. [S. 86.] Where a summons issued by any 

Court established beyond the limits of the towns of 
issued by Courts omside,"^ Calcutta, Madras i[ and] Bombay ![♦ ♦ *] is to be 
served within any such limits, it shall be sent to the 
Court of Small Causes within whose jurisdiction it is to be served. 


Loc. Ams.— [Bombay.] The follo-vNiag pioviso be ndiicd to 0 o, R. 22:— 
“ProMded that whore .iiij siidrsummons js to Ik hcned withm Ihc limit') of the town 
of Bombay, it may be addiesscd to the defend.mt at the plao^ AMihLU such limits where he is 
residmg and may be sent to him by the Court by post for aeknow ledgmeiit An 

acknowledgment pinportuig to be signed bj the defciidant u: .v; rriV)rsement bi’ a postal 
sei-vant that the defendant refused sci\ice shall be deemed by tfe Court the summons 

to be pnma facie proof of service In all other cases the Court shall koi.I sii^b riquiri' as 
it thinks fit and cither declare the summons to ha\e been duly ser\ed nr ..iff >■ eh thor 
service as may in its opimon be necessary.” 

[Rangoon.] The following proMso shall be added, namely.— 

“Provided that where such summons is to be served within limits of the Town of 
Rangoon, the Court may, in addition to or in substitution of any other mode of sen ice, 
send the summons by registered post to the defendant at tlie place within such hmits 
where he is residing or carrjnng on business. An acknowledgment purporting to be 
signed by the detendant, or an endorsement by a postal ser\’ant that the defendant refused 
service maj be deemed by the Court issuing the summons to be prima facie proof of service 
thereof " 


23. [S 85, para. 2.] The Court to which a summons is sent under rule 21 

or rule 22 shall, upon receipt thereof, proceed as if it 
Duty of Court to which been issued by such Court and shall then return 
mmons is sen . summons to the Court of issue, together with the 

record (if any) of its proceedings with regard thereto. 

Loc. Am.— [Rangoon.] The following shall be added to 0 5, as R 2j-A — 
“23-A. (1) Before re-transmittmg a summons, received from another Court for 
service, the Court shall either take down the deposition of the peon serving the summons as to 
the time when and the manner in which the summons was served, or cause the peon to make 
an affidavit before the bailiff if the bailiff has been empowered to administer oaths, and 
shall transmit the same, together with the summons, to the Court whence the summons 
onginally issued. In the case of processes received from other provinces the deposition 
or affidavit of the peon serving the summons, if not recorded in English, shall be translated 
into English, before the summons is returned to the issuing Court 

“ (2) In the case of process received from India if tne person on w horn the summons 
IS to be served is not personally known to the pnoccss-server an affidavit or deposition by 
the person who pointed out to the process-server the said person or his ordinary’ residence 
or place of business shall also be attached to the summons. 

“(3) When a process is forw aided for service bj one Court in Burma to another 
Court in Burma and when the person on whom the process is to be served is not per- 
sonally known to the process-server, the case in connection with which the process was 
issued shall not be heard ev parte without an affi'davit or deposition of some person w’ho 
pointed out to the process-server the person to be served or his ordinary residence. The 
onus shall be upon the person at whose mstance the summons is issued, either himself or 
an agent, to point out to the process-server the person on w'hom the process is to be sen-ed 
or his ordinary residence or place of business. 

“(4) W/hen the summons has been returned by the process-server under Rule 17, a 
declaration of due service or of failure to serve shall be recorded in Form (Civil) 47, and 
£ent with the summons to the Court by which it was issued ” 

24, [Ss. 87 and 88.] Where the defendant is confined in a prison, the 

summons shall be delivered or sent by post oi other- 
Service on defendant in ^ige to the oflGicer in charge of the prison for service 
on the defendant. 


Leg. Ref. order, 1937, 

^The words ‘and Rangoon' have been Notes, 

omitted, and the word ‘and’ was inserted be- 0 5, R. 24.— The Court shall take judicial 
tween 'Madras' & ‘Bombay' by the Govern- notice of the signature of the jailor on the 
ment of India (Adaptation of Indian Laws) return. 4 B.L.R. O-C. 51. 
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Tiic. '"oi- ,T ^I.'srAL ( Impeeial Acts). [0. 5, R. 25. 


25. |S, 89.J U'lKrc llio dcfctidjin: resides out of British India and has no 
agent in British India empowered to accept service, 
SfiviiT wliere defendaiii summons shall be addressed to the defendant at 
and Hsn? where he is residing and sent to him by post 

^ “ if theie is postal communication between such place 

and the place where the Court is situate, 

Loc Aibb —[Allahabad. Oudh and Nagpur.] For the woid “shall” in the third 
liiij u'iid thf v.ord ‘'may*. 

[Allahabad ] Rule 25-A. — When the defendant resides m British India but outside 
the limits of the United Provinces ot Agra and Oitdh, the Court may, in addition to or 
in sulhtitution for any other mode of scnicc. send the summons by post to the defendant 
at the plate where he is residing or carrying on busme*:'' An acknowledgment purportmg 
to be '•ipned by the defendant, or an endorsement h>’ a postal servant that the defendant 
refused seivicc, mat be dcemotl by the Court issuing the summons to be prima facte proof 
of sen ice. (Added hj Allahabad High Com I ) 

[Madras.] SiiK^htuf: the iullowing for R, 25 in O. 5 —“25. Wheie the defend- 
ant resides out of Eiitish India and h.is no agent m British India empowered to accept 
rcrtue, tliL summons tna\ be addu'«^d to the defpdanl at the place where he is lesidtng 
and sent to him b; post, li ihcre li iiosial communication between such place and the place 
whcri the Court is sitiwtc. 

“Provided th^i if bv any anaiigemcnt between the Local Government of the pro- 
vltu\ In vvhicli the Court issuing the summons is .'.itiiate and the Government of the 
fdieign tenitoiy m ahich the dttendant resides the summons can be served by an ofticer 
of the itovmimcnt of such tcrntniy, the summons may be sent to such officer in such 
manntr ai lij the said arrangement nwj have been agreed upon " 

[Nagpur.] Add the iollowmg as R. 25'.A. — 

“25-A. Where the defendant resides in Bntish India but outside the limits of the 
Ciiitral Piovinces, the Court maj, m addition to an} other mode of service, send the sum- 
mon* Lj icgistercd post to the defendant at the place where he is residmg or carrying on 
bii-incss. An acknowledgment pui porting to be signed by him, or an endorsement by a postal 
'.ervant that the defendant refused service may be deemed by the Court issuing the summons 
tu be prima facie proof of service.” 

[Rangoon.] In R 25 the vviords “may be addressed" shall be substituted foi the 
words “shall be. addressed” 

.\fter R. 25 the following shall be inserted as R. 25-A, namely, 

“25-A Where the defendant resides m British India, 'but outside the limits of 
the Province of Burma, the Ojiirt mav in addition to or m substitution of any other 
mody of service, send the summons by registered post to the defendant at the place where 
he is residing or carr}’ing on busmess An acknowledgment purpoituig to be signed 
b) the defendant or an endorsement by a postal servant that the defendant refused 
service, may be deemed by the Court issuing the summons to be puma fade proof olf 
seiv’Ce thereof." 


Service in foreign terri- 
tory thiough Political 26. [S. 90.] Where 

Agent or Court 


(a) m the exercise of any foreign jurisdiction vested in His Majesty or 
in I [the Central Government or the Crown Representative] a Political Agent 
has been appointed or a Court has been established or continued, with power to. 
serve a summons issued by a Court under this Code in any foreign territory in 
which the defendant resides, or 

g[(&) Kthe Provincial Government) has, by notification in the 1 (Official 


Leg. Ref. 

^ In cl (a) for words ‘the (jovemor- 
General in Council’ the words ‘the (Hentral 
Government or the Crown Keprerentative'; 
in cl. b) for words 'the Governor-General in 
Council’ the words ‘the Provincial Govem- 
menp, for words ‘Gazette of India' the words 
‘official gazette' and for words ‘issued by a 
Court under this Code’ the words ‘issued 
under the Code by a Court of the Province' 
have been substituted by the Government of 
Inffia (Adaptation of Indian Laws) Order, 

* .The portion within brackets substituted 
by .\ct XVII of 1914, Section 2 and Sch I. 


Notes. 

0. 5, R 25.— A summons cannot be sent 
by post to any place to which letters are not 
registered by a post office. 2 B.L.R. (A.C.) 
59 The summons should be sent by post 
under a registered cover. 15 W R 31 , 1930 
L. 439—121 1 C. 382. A person refusing a 
registered letter cannot afterwards plead' 
ignorance of its contents. 16 W.R 223. But 
18 B. 606. See also 23 A 99 • 35 B 213= 
13 Bom.L.R. 323=11 I C. 351. 

^ There is no law by which witnesses in Na- 
tive States which have made arrangements 
for mutual service of processes with British 
India can be compelled to obey the processes. 
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Gazette) declared, in respect of any Court situate in any such territory and not 
established or continued in the exercise of any such jurisdiction as aforesaid, 
that service by such Court of any summons i(issued under this Code by a Court 
of the Province) shall be deemed to be valid service], 
the summons may be sent to such Political Agent or Court, by post or other- 
wise, for the purpose of being served upon the defendant; and, if the Political 
Agent or Court returns the summons with an endorsement signed by such Poli- 
tical Agent or by the Judge or other officer of the Court that the summons has 
been served on the defendant in manner hereinbefore directed, such endoise- 
ment shall be deemed to be evidence of service. 


Loc. Ams — [Allahabad ] After the words “the stimmors ma\" u’sett the words 
“in addition to, or in substitution for the method permitted by R 25'’. 

[Madras ] Siihstituie the following for R. 26, 0. 5 — 

“26 Where- 

(а) in the exercise of any foreign jurisdiction vested in His ilajesty or m the 
Service in foreign terri- Governor-General m Council, a Political Agent has been 

lory through Pohtical Agent appointed, or a Court has been established or contmued, with 
or Court or by spedal power to serve a summons issued by a Court under this Code 
arrangement. in any foieign territory in which the defendant resides, or 

(б) the Goieinor-Gvneral in Council has, by notification m the Gasette of India, 
^declared, in respect of any Court situate iii any such territory and not established or 
continued in the exercise of any such jurisdiction as aforesaid, that semce by such 
Court or any summons issued by a Court under this Code s^halI be deemed to be valid 
bcnice, or 

(c) by any arrangement between the Local Goiernment of the Provmce in which 
the Court issuing the summons is situate and the Government of the foreign territory in 
which the defendant lesides, the summons can be served by an officer of the Government 
of such territory, 

the summons may be sent to such Pohtical Agent or Court, or m such manner as 
may have been agreed upon to the proper officer of the Gotemment of the foreign terri- 
torj by post or otherwise, for the purpose of being ser\-cd upon the defendant, and, if 

the summons is returned with an endorsement signed by such Pohtical Agent or by the 

Judge or other officer of the Court or by the officer of the Government of the foreign 
territory that the summons has been sen-ed on the defendant m manner hereinbefore 
directed, such endorsement shall be deemed to be evidence of service " 

[Nagpur ] In R. 26 nisot the words “m addition to or in substitution for the 

method permitted by R 25" between the w'ords “may” and “be sent” 

[Oudh ] In R 26 (h) after the words “the summons may” insert the words 
“in addition to, or m substitution foi, the method permitted by R 25" 

27. [S. 422.] Where the defendant IS a public officer (not belonging to 
His Majesty’s militar} 2[naval or air] forces 3[* * 
’^j, or is the servant of a railway company or local 
authority, the Court may, if it appears to it that the 
summons may be most conveniently so served, send it 
for service on the defendant to the head of the ofSce 
in which he is employed, together with a copy to be retained by the defendant 

Loc Ams. — [Allahabad ] To O. 5, R. 27, udd the following as notes 1 and 
note 2 — 


Service on civil public 
officer or on seivant of 
railway company or local 
authority. 


“1, A list of heads of officeis to whom summonses shall be sent for sei^ice on 
the servants of Railway Companies working in whole or m part in these provinces is 
given m Appendix II of the General Rules (Civil) of 1911. 

2 In every case vvhtTe a Court sees fit to issue a summons direct to any public 
servant other than a soldier under 0 16, simultaneously with the isiue of the summons, 
notice shall be sent to the head of the office in which the person concerned is employed, in 
*order that arrangements may be made for the perfoimance of the duties of such persons. 
llhiiiration—li the Court sets fit to issue a summons to a kanuiigo or fatiaan it 


Leg. Ref. 

^ Vide ft. note 1 at p 636 
^ Inserted by Act X of 1927. 

® The words ‘or His Majesty's Indian 
ITarme Service* omitted by Act XXXV of 
1934. 

Notes. 

i.e., punished if they fail to do so If the 


witnesses so summoned fail to appear the 
only way to take their evidence is by 
commission. The rule as to 200 miles is not 
ap^icablj^in such a case 142 I.C 201=61 

O. 5, R 27,— Mode of service of summons 
on a public servant. See 9 0 N, 896=1932 
0 326 
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Till. O- .1. C-U eT -'’u.w'jrvi, (hv^PEBIAL AcTs). [0. 5, R. 28; 

sImII in)i‘L.u C.Jio'.* »-■. .-u.il n lO a Sub-Rccjistiar it shall mform tlic 

Ili-tiirt (u i!'-" .'i Siil- j- subojJjpate " 

[Madras ] i* 0. \ R. 27 after tin wonls ‘•«cnd it” wiser/ the words “by regis- 
U’nu iH'sl ' .rkiionh-ugmcnt’. 

28, [S, 468.] Where the defendant is a soldier ifsailor] 2[or aitmanT 

. the Court shall send the summons for service to his 

Sendee on soldiers. Commanding officer together with a copy to be 
retained by the defendant. 

Loc Aras. [Allahabad ] The present R. 28 shall be numbered 28 (1). 
idd the follo^\m 5 as R, 28 (2) 

" ( 2) Where the address of such Commanding Officer is not known, the Court may 
applj tn the (ifftcti commandmg the station in whnJi the defendant was serving when the 
cause 01 action aiosc to supply the address, in the manner prescribed in sub-rule (4) of 
this rule ^ 

fi) WhtTc the dclendant is an officer of His Majestj'^s militarj' forces, wherever 
it H practicable, sen ice shall be made on the defendant m person, 

f4) Where such defendant lesides outside the jurisdiction of the Court in which 
tlic suit IS instituted, or outside Bntislt India, the Court may apply o^er the seal and siir- 
nature of the Cuurt tn the officer commanding the station m which the defendant wL 
residing when the cause of action arose, for the address of such defendant and the 
officer cutnmaiiding to whom such application is made shall supply the address of the 
Utteiidart or all such information that it is m his power to give, as may lead to the 
discmeij of h.s address. ^ 

* personal sen ice is not practicable, the Court shall issue the summons, 

to th^ d.;fendant at the address so supplied by registered post. 

[Madras ] In 0._S, R, 28 after the words “shall send” insert the words "by 
registered post prc-paid tor acknowledgment . 

it ^ re-number the present rule as (6) 

. 28 (a) Where the defendant is an officer in Hm Majesty's nulitary naval or 
air lorces, the Court sl^ send the summons direct to him for service together with a 
copy to be retained by him. wim a. 

29. [S.468.] (1) Where a summons is delivered or sent to any persoa 

D.lr of person to »h<,m « '“If/'’’ ^ 28%uch 

summons is deliveied or De bound to serve it, if possible, and to 

sent for sen ice. return it under his signature, with the written. 

shall be deemed to be evid^fe"' 

(2) Where from any cause service is impossible, the summnn<! chati 
tetmned to the Court w.th a toll atateme«t of Ich caoie and oT^e” teo^Slten 
«re aerv.ee, and such statement shall be deemed to be evidteTf no“ 

■E. -tAUababad.] In R. 29, Snb-R (1) for the words “E. 28" rmo 

J as R 29-A to 0. 5, R. 29- 

fendont i; a the de- 

His Majesty's Indian marine VerwTsued .n i^ forces or 

shall be made by senffinH cop^of theluLiS 

pre-paid for acknowledgment together with defendant by registered post 

«. sipn and return & d.e af siL^"""" 

JO. [S. 91.] (1) The Court may, now, thstandmg anjtbmg hete.nbefore 

^«tudonof,e..erfor by^tbe 

Court, of a rank eawling him to ™rk?f cSeration” 


I . ^ ^ Leg. Ref. 

Inserted b> .^ct XXXV of 1934. 
Inserted by Act X of 1927. 


must serve the summons (10 M. 319 ) al- 
though the defendant is entitled to the^ pri- 
1 Army Act! lisL 

n < p on bedpf.Tn«tk k signature shalp 

O.S. S. J9.-The Commanding Officer 
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(2) A letter substituted under sub -1 ule (1) shall contain all the parti- 
culars ruquired to be stated in a summons, and, subject to the provisions of sub- 
rule (3), shall be treated in all respects as a summons. 

[S. 92.] (3) A letter so substituted may be sent to the defendant by post 
or by a special messenger selected by the Court, or in any other manner which 
the Court thinks fit; and where the defendant has an agent empowered tO' 
accept seivice, the letter may be delivered or sent to such agent 

Loc. Ams. — [Allahabad ] To O 5, add the following as Rr. 31 and 32.— 

“31 An application for tbe issue of a summons for a party or a vitnesg shall be 
made in the form piescnbcd for the purpose. No other forms ‘^liall be receued by the 
Court." 

"32 Ordinanly c\eiy process, except those that are lo be served on Europeans, 
shall be written m the Court vernacular But where a process is sent tor cxecutum to 
the Court of a district where a different language is in ordinary use, il shall be written 
in English and shall be accompanied by a letter in English requesting its execution. 

In cases where the return of service is m a language different from ^t of the 
district from which it is issued, it shall be accompamed by an Enghsh translation." 

[Sind.] Add the following as R. 31 m 0. 5 — 

“33. If a summons issued to a defendant residing in British India is returned 
unserved, the Court may, while issuing a fresh summons for personal service or ordering 
substituted service of summons, also order that a copy of the summons addressed to the 
defendant at the place where he is residing he sent to him by registered post, if 
there is postal communication betvveen such place and the place where the Court is., 
situate." 

ORDER VI. 

Pleadings Generallv. 

1. “Pleading” shall mean plaint or written- 
PIwdiTO. statement. 


2. [Cf. S. 114.] Every pleading shall contain, and contain only, a state- 
ment in a concise form of the material facts on which- 
Pleading to state material the party pleading relies for his claim or defence, as 
facts and not evidence the evidence by which they 

are to be proved, and shall, when necessary, be divided into paragraphs, num- 
bered consecutively. Dates, sums and numbers shall be expressed in figures. 


Notes. 

0 6.— The provisions of O, 6 apply to 
petitions under 0. 33 138 1 C 652=1932 L 
548 

0 6, R 1.— Pleadings m Indian Courts 
must not be construed with the same strict- 
ness as in English Courts. 6 A 406. They 
must be very liberally construed SCLJ. 
25 An amendment of the pleadings can be 
allowed at any stage of the proceedings 
where the sole result of the refusal would 
be to drive the plaintiff to a separate suit, 
to avoid which is one of the pnncipal objects 
of the much wider rule as to amendment 
which has been introduced into the present 
Code. A plaint in a suit for rent and posses- 
sion may be allowed to be amended by the 
addition of a prayer for declaration of title. 
113 1 C. 296=1929 M 273. A statement by a 
pleader is not a pleading under 0 6, R 1, C. 
P.Code. 1141 C 113=1929 0 204. 

0 6, Rr 1 and 4- Scope— The Court, 
under its inherent jurisdiction, is entitled 
to interfere and direct particulars if it 
considers that a litigant is substantially 
embarrassed owing to lack of precision in a 
petition or affidavit , and a party disregai d- 
ing this opponent's request for particulars 
will be doing so at his own risk. Any rele- 
vant statement which could have been incor- 
porated in the petition or furnished by w-ay 


of particulars will not, on failure to furnish, 
particulars, be allowed to be imported in an 
affidavit in reply at the hearing of the peti- 
tion 165IC 24=40CW.N 913. 

O 6, R. 2— As to frame of plaint in 
collision cases, see 25 C W.N 519=^ C.L.J. 
178. In election enquiry under Municipal- 
Act, in which allegation of corrupt practice 
is made. See 39 C.W N 910. The law of 
pleading may be tersely summarised in four 
words 'Tlead facts not law". It is the duty 
of the parties to state only the facts on 
which they rely for their claim. It is for the 
Court to declare the law arising out of those 
facts. 1933 S 103=143 I.C 713 ; 1926 N. 
265 Every practitioner when pleading 
should have particular regard to R 2. 
Nearly all pleadings in this country offend' 
against this rule m one way or another. 
Either they lack conciseness or they state 
immaterial facts and _ a mistake, which is- 
frequently made, is to include in the plead- 
ing either directly or indirectly by reference 
to some document annexed, the evidence by 
which material facts are to be proved. 58 
C 418=134 I.C 538=1931 C458 

Essentials of Plaint,— What it should 
contain. 22 C.L.J. 254=20 C W N. 310. The- 
object of pleadings is to bring the parties to 
an issue. 25M.LJ 329. Inconsistent pleas 
are not prohibited. 1925 0. 120=27 O.C. 



6 ^ 


T"^ Cx’ J- 41 (iMPSaiAL ACTS). {O. 6, R, 3 


3 Tliv foi.T.si.i A An applicable, and where they are not 

' a],pl:cabIo fi-rms uf the like character, as nearly as 
I'orn^ of ni.-p.Ii sl,a[l tie used for all pleadings. 


A In all cases in which the party pleading relies on any misrepresentation, 
fraud, breach of trust, wilful default, or undue in- 
Pjitkjurs lo be gheii flugiu-e, and in all other cases in which particulars 
where nercb^arj. necessary beyond such as are exemplified in 

the forms aforesaid, particulars (with dates and items if necessary) shall be 
stated in the pleading. , , , . 

5. A further and better statement of the nature of the claim or defence, 


Notes. 

175. Pleas and facts constitnting them 
should be clcarlj expressed o Pat.L 1. 
=1925 P 168. Pleadings are cotinned to 
facts and a point of law need not be raided 
in the pleadings 92 I C 9-0—19-6 h -6 d- 
!JecQho 193.1 S 103, In a suit tor damages 
for breach of contract, the defendant may be 
allowed to give e\idence of a previous con* 
tract between the paities, although it is not 
pleaded The fact can be proved as part of 
the circumstances, and when the defendant 
does not rely on it except, as evidence, it is 
not neces'-arj to plead it 152 l.L II/— oo 
C\V.N 908 ^ ^ . 

0 6, R 3."-E\idence has no place in 
pleading ‘ 192S P 410. 

0 6. K 4.— In an action for damages for 
injury done, the natuie of the injury ought 
to be set out. 13 W.R. 246 ; 10 Bom H.C 
In a suit tor money advanced, defendant 
pleading illegality of contract must clearly 
plead ard prove illegality 3 R 275—1925 R 
275. [23 M. 227 (P.C), Foil] A custom 
should be specificallj pleaded and all the 
essential requisites to its validity and binding 
effect should be proved. 66 I C. 640=34 
CLJ. 319 Ordinarily a party should not be 
allowed to prove a custom different from 
that set up by him Where plaintiffs set up 
a particular custom and the defendants m 
terms deny the custom set up by the plain- 
tiffs and go on to plead different custom it 
is not permissible in such a case to split up 
the custom but the case as regards the 
custom set up either by the plaintiffs or by 
the defendants must be taken as a whole and 
not piecemeal 114 I. C 113=1929 0 204. 
A plea of a special nature must be distinctly 
pleaded and made the subject of a distinct 
issue. 25 T C 729=18 C.W N. 622 Seeaho 
60 C 733=146 1.C 671=37 C.WN 504=1933 
C. W2, A, pleading charging fraud must set 
forth particulars and general allegations, 
however strong the words may be, cannot be 
noticed. 15 C 533 (PCI. 23 CW.N 1045 
=31 C L J 3 : 35 1 C 339=20 C W.N. 819 ; 35 
IC 284=20CWN.638,20IC 753,92IC 
322=1926 L 96 ; 40 C. 898 ; 2 Pat L.T 528=6 
P.L J. 373 iF B.) ; 58 I C 317, 46I.C.342; 30 
I.C 20=8 1 B R 185, 144 I C 1013=1933 R 
123, 146 1 C 954=1933 R 169, 1935 R 73 (2) 
=13 R 175=155 I C 890, 1935 1. 222 But 
the omis-sion to set forth particulars and 
details of the conspiracy, by which the plain- 
tiff has been fraudulently deprived of his 
property, does not contravene the provisions 


of K. 4, when the transanctions alleged by 
the plaintiff speak for themselves and furnish 
internal proof of a well-thought-out design 
on the part of the defendants to deprive the 
plaintiff of his Property. 152 I.C. 468=11 
OWN 1323 Points as to fraud or forgery 
shall be specifically pleaded 31 C.W.N 538 
=97 I.C. 543=1926 P.C. ,109 (P.C). 
fraud of one kind alleged— Relief of another 
ground cannot be given 34 C L J. 52^ 
26 C.WN 177 See also 24 C.WN. 662 
=30 C.LJ 475. Charges of fraud and 
collusion must be proved by those who make 
them by established facts or inferences legi- 
timately drawn from those facts taken 
together as a whole. 29 1 C 482 ,’ 45 M.L. J. 
363=39 C.L.J. 165=192.3 P.C 73 (P.C). 
Suit for money advanced— Defendant plead- 
ing illegality of contract— Defendant must 
clearly plead and prove illegality. 92 I C. 
27(t=l925 R. 275 Coercion, undue influence, 
fraud and misrepresentation are all separate 
categories in law. 39 B 441=42 I A 135 
(P C ). (15 1.A 119, Ref ) If theie are facts 
on the record to justify the inference of 
undue influence, the omission to make an 
allegation of undue influence specifically is 
not fatal to the plaintift^s case AH that 
the Court has to see is that there is no 
surprise to the defendant 132 1 C 452=1931 
N 63 Where fraud or coercion or misre- 
presentation IS alleged, it must be supported 
by particulars, 39 B 149; and also stnctly 
proved. 13 R 175=153 1 C 890=1935 R. 73, 
1935 L 222 New case of fraud must not be 
allowed to be set up on appeal. 26 Bom L R, 
622. Plea of estoppel should preferably be 
raised and issue framed. 1926 M 1052=96 
I.C. 915 (2) Special damage— Particulars to 
be given 91 1 C 728=1926 C 549. Suit on 
seitled accounts—Ord&r for inspection to be 
allowed— Lateness of application may be 
dealt with by an order as to costs 137 1 C 
636=1932 il. 284=62 M L.J 226 Suit relat- 
ing to easements— Plea of lost grant or 
immemorial user not specifically stated- 
inference of lost giant may be made— Plaint 
allegations to be liberally construed. 1933 
C 215=142 1 C 458=56 C L.J. 274. 

0 6, R 5 —If averments m a plaint are 
not precise, the defendant can apply for 
particular's Failure to do so operates as 
estoppel m second appeal. 1 Pat L T. 34=52 
I C 964. On this rule, see also 137 T.C. 842. 
It IS not open to a defendant to make a 
grievance of any vagueness in the plaintiffs 
pleadings at an appellate stage because if 
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, , j . ^ , or further and better particulars of any matter stated 

or“artfcSla« « piad”?. “ay all cases be ordered, open 

such rerms, as to costs and otherwise, as may be just. 

6. Any condition precedent, the performance or occurrence of which is 

' j a intended to be contested, shall be distinctly specified 
Condition precedent. pleading by the plaintiff Or defendant, as the 

case may be; and, subject thereto, an averment of the performance or occur- 
rence of all conditions precedent neccssaiy for the case of the plaintiff or 
defendant shall be implied in his pleading. 

7. No pleading shall, except by way of amendment, raise any new ground 

of claim or contain any allegation, of fact inconsistent 
Jjepaiture vvith the previous pleadings of the party pleading the 


8. Where a coutiact is alleged in any pleading, a bare denial of the same 

p. , , by the opposite party shall be construed only as a 

enia o contrac denial in fact of the expiess contract alleged or of the 

matters of fact from which the same may be implied, and not as a denial of the 
legality or sufficiency in law of such contiact. 

9. Wherever the contents of any document are material, it shall be suffici- 

pa . f j I cient in any pleading to state the effect thereof as 

stater^ ° documen o be possible, without setting out the whole or 

any part thereof, unless the precise words of the 
document or any part thereof are material. 

10. Wherever it is material to allege malice, fraudulent intention, know- 

Malice knowiecre etc condition of thc mind of any person, it 

’ s . • gjjgji jjg sufficient to allege the same as a fact without 

setting out the circumstances from which the same is to be inferred. 

11 Wherever it is material to allege notice to any person of any fact, mat- 
ter or thing, il shall be sufficient to allege such notice 
" as a fact, unless the form or the precise terms of such 

notice, or the circumstances from which such notice is to be inferred, are 
material. 

12. Whenever any contract or any relation between any persons is to be 
u implied from a senes of letters or conversations or 
tiom^ " otheiwise from a number of circumstances, it shall be 

sufficient to allege such contract or relation as a fact, 
and to refer generally to such letters, conversations or circumstances without 
setting them out in detail. And if in such case the person so pleading desires to 
rely in the alternative upon more contracts or relations than one as to be im- 
plied from such circumstances, he may state the same in the alternative. 


Notes. 

they so desired, li would be open to them to 
applv for further and better particulars 
under R S, TLR (1937) 1 C 491=167 IC 
461=41 CWN 88=1937 C. 51 
0 6, R. 6— Scope of contract— Condi- 
tion precedent— Specific plea aecessarj'. 94 
I C 304=1926 L 318 

0 6, R 7.— A plaintiff must be limited to 
the case which he puts forward in his plaint. 
54 1.C. 43 Statement made by a partj' on 
being questioned by Court before framing 
issues IS in the nature of a supplementary 
pleading and no plea inconsistent with it can 
be raised at a later stage except by way of 
amendment of pleading 117 1 C 813=1929 
L 165. Court can ignore subsequent plead- 
1-81 


mgs. 57 I C 684. Amendment of plaint 
should not be allowed where the object i.s to 
get round the effect of some admissions made 
by the plaintiff himself 80 IC 355 (2). 
Alternative plea not raised m Inal Court 
cannot be allowed to be set up on anneal. 
SLR. 156 (Rev.). 

O 6, R 8.— Plea of want of consideration 
can be raised even when execution of the 
document is denied 4 Bur.L T, 24=9 I.C 
469; 5 C 684; 13 M 549; 18 A. 125. 

0 . 6, R. 10 —Allegations of fraud must be 
taken in the pleadings and must not be 
allowed to be made at a later stage of the 
suit. (1916) 1 if W N 180 ; IS C. 533 (PC). 
Mere want of diligence i^ not fraud 61 I C 
823=2 Pat L.T 401 
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13 \cithci p^rtv need in any pleading allege any matter of fact which the 

law presumes in hi? favour or as to which the burden 
I’lf.unnituMH oi law. Qj other side unless the same has 

first been specifically denied (e r?.. consideration tor a bill of exchange where 
the plamlilT sues onl) on the bill and not for the consideration as a substantive 
ground of claim), 

14 rS. 15 ] Every pleading shall be signed by the party and his pleader 

(if any) * Provided that where a party pleading is, by 
Pleading b to be signed. reason of absence or for other good cause, unable to 

sign the pleading, it may be signed by any person duly authorized by him to sign 
the same or to sue or defend on his behalf, 

Loc, Am —[Calcutta.] 0 6. R afici R. 14 - 

‘‘14-A Eieri pleading when filed shall be accompanied by a statement m a piescub- 
■ d luira, ^tgiicd as piovided in R 14 of this Older. o£ the party’s address for service 
Such address tnaj irum time to time be changed b\ lodging in Court a form duly filled up 
,uid .statniG the new addicss of the partj and accompanied by verified petition The address 
VI giien s'hall he called the registered address of the party and shall, until duly changed as 
afoKsaid, be deemed to be the address of the party for the puipose of service of all pro- 
ecsse'- in the suit or in anj appeal from any decree or order therein made and for the 
pUIpo^L‘s of execution and ihall hold good subject as aforesaid for a period of two years, 
alter the final determmaliun of the cause of matter. Sennee of any process may be effected 
upon a party at hts registered address in lilce mannei m all respects as though such partj' 
resided thereat ^ 


Notes. 

0.6,R 13.-5e<? ^9 I C 538=1927 L. 83. 
Flaw in title appearing from^ pleadings of 
person bound to prove it— Objection can be 
raised on such disclosure— Plcadbgs. 1929 
P.C 303. 

0 6,R. 14.— Strict proof of pleadings 
having been read out and explained to 
Purdanashin ladies should be md, before 
they are accepted as satisfactory proof of 
the contents. 38 A 627=31 M.L jT. 607=43 
I A 215 (P.C), reversing 13 LC 882. This 
rule has no appl'cation to cases falling under 
0. 29, R. 1. 21 C; 60 (P C ). What is requir- 
ed by this rule is that the plaint must be in 
existence before the signature is put in. 15 
A. at 60 See also 22 A 55 ; 6 M L.J. 213 ; 17 
C. at 582 (P C). There is no rule providing 
that a person named as co-plaintin is not to 
be treated as a plaintiff unless he signs the 
plaint. 17 C. at 582 (P C.) ; 80 1.C. 141=1925 
S. 159. 

SiCNATURE, OBJECT or.— The object of the 
signature to a plaint is to prevent as far as 
possible disputes as to whether a suit was 
instituted with the plaintiff’s knowledge and 
authority or not 87 1 C 1002=1925 S 275 ; 
139 1.C. 114=1932 S 9. Such authority may 
be established by other means than the signa- 
ture 139 1 C. 114=1932 S 9. The provisions 
of R. 14 relate to a mere matter of procedure 
and any mistake or omission therein may be 
amfnded at any time subsequent to the insti- 
tution of the suit. (Ibid.) See also 80 1 C 
141, 104 1.C 747; 1671 C 158=1937 Pesh 17. 
There is no rule that a percon named as a 
co-pIaintiff IS not to be treated as plaintiff 
unless he signs and \ enfies the plaint 139 
I C 1 14=1932 S 9 , 167 I C 158=1937 Pesh. 
17. Tl'c plain terms of 0 6, R 14 apply to a 
company and are not excluded by reason of 
the pn.s ision of 0 29, R 1 in case of cor- 
porations 32 BomJL.R 1305. See also 32 


P L R. 655 , 134 LC 1170=1931 S. 178 [fol- 
lowing 21 C 60 (P C.) and 55 B. 151]. The 
use of a stamp bearing the name of the party 
is sufficient for the purpose of signing even 
in cases whet e he is able to sign. 54 M L.J. 
65 Plaint valid if signed by person instruct- 
ed by plaintiff to sign 1925 L 144 (1) , 4 B * 
468; 75 I. C 880. Plaint filed on behalf of 
person exempted from personal appearance 
m Court— Plaint signed by his servant— Sub- 
sequent power of attorney to seivant by 
plaintiff ratifies prior acts of servant 104 
I.C 747. A plaint is properly signed when it 
is signed by a person specially authorized to 
do so by a Company, which is incorporated 
in a foreign country, 8 P.R. 1912=10 LC 
141. As to filing pleading on behalf of cor- 
poration, see 31 CW.N. 1030=105 LC. 568= 
1927 C. 780. A prisoner in jail, who is unable 
to sign a plaint, may authorize some other 
person under R 14 to sign it for him, and the 
plaint so signed will be a valid plaint 40 
A. 147=16 A L J 64. An omission by the 
plaintiff to sign the plaint is no ground for 
rejecting it , the plaint ought to be returned 
for amendment. 80 I C 141; llIC 842= 
254 P.L R. 1911. A defect in the signature 
of a plaint or even the absence of any signa- 
ture, it being found that the suit was filed 
with the knowledge and consent of the plain- 
tiff, is not ordinarily a ground for interfer- 
ence in appeal Much less is it a ground for 
interference by a District Munsif under 
S. 73 of the Village Courts Act or by the 
High Court in exercise of its powers of 
revision, if petitioner cannot assert any 
specific prejudice to himself arising out of 
the irregularity. 30L.W 499=1929 M 790. 
See also 134 1 C 26=1931 A.L J 777=1931 A. 
507 (S B); 139 1 C. 114=1932 5. 9. 

0 6, Rr. 14 and 15 —Suit by limited com- 
pany— Plaint signed and verified by Secretary 
— Sufficiency— Affidavit testifying to Secre- 
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15. [Ss 51 and 52.] (1) Save as otherwise provided by any law for the 

, . , , time being m force, every pleading shall be verified 

\ enfication of pleadings. paities plead- 

ing or by some other person proved to the satisfaction of the Court to be 
acquainted with the facts of the case. 

(2) The person verifying shall specify, by reference to the numbered 
paragraphs of the pleading, what he verifies of his own knowledge and what 
he verifies upon information received and believed to be true. 

(3) The verification shall be signed by the person making it and shall 
state the dale on which and the place at which it was signed. 

16. The Court may at any stage of the proceedings order to be struck 

„ , , , out or amended any matter in any plcdding which may 

Striking out pleadings. unnecessary or scandalous or which may tend to 

prejudice, embarrass or delay the fair trial of the suit. 

17. [Cf, S. 53.] The Court may at any stage of the proceedings allow 

. , , , , . either party to alter or amend his pleadings in such 

Amendment of pleadings jQ^nner and on such terms as may be just, and all 

Notes. disrespectful to the Court may be struck out. 

tarj's ntncss to verily— Necessity. 40C.W. 22 M 15S;42 I C- 620=2 PatLW. 226. A 

N, 930 Court can at any stage of the proceedings 

O. 6, R 15.— As to importance of venfica- direct that any matter in any pleading which 
tion, see 19 1.C. 993=41 C. 113. A verification may tend to prejudice, embarrass or delay 
to the effect that the statements made m the the fair trial of a suit be amended or struck 
plaint weie true to the information and belief out. 20 0 C 192^41 1 C. 903 ; 75 I.C. 433= 
of the plaintiff 18 in accordance with R IS 1923 P. 3S7, 1924 P 280 In a suit by son 
though it does not disclose the sources of his disputing alienation by a Hindu father, 
information 59 CJL.J. 391=38 C.W.N. 551= general allegation as to immorality without 
1934 C 632. When a pleading does not con- particulars must be struck out 140 I.C. 535 
form to this rule, the defect is a mereirre- =1932A.L.J. 309=1932 A. 467, When the 
gulanty that can be cured by amendment 31 trial Court is not moved to strike out incon- 
C.W N. 397=101 I.C. 573=54 C. 480=1927 C. sistent defences which are embarrassing, re- 
376. Plaint when amended takes effect from trial cannot be claimed on the ground of 
the date of original institution, (/fttd.) The embarrassment in second appeal 32 LW 
absence of verification by some of the plain- 61=1930 M. 814. When an order is made 
tiffs does not affect the jurisdiction of the under R. 5 of 0. 6, for delwerj cf particulars 
Court. 134 1 C. 26=1931 A.L J. 777=1931 A. and the defendant makes default, it is open 
507 (S.B.). See also 133 I C 626. The veri to the Court to direct that the defence should 
fication should be made by some person be struck out even though it was not a term 
acquainted with the facts of the case. 9 A. of the original order that the defence should 
188. See also 4 B. 468. Paragraphs raising be struck out. In such a case the defaulting 
legal points need not be verified. 138 I C. party comes within the reach of this rule. 
335= 1932 L. 328. A petition by the Ad- 53 M. 645=59 Mi J. 22=1930 M 473. 
ministrator-General for Letters of Adminis- 0. 6, R. 17. Scope of the Rule— Under 
trationis sufficiently verified by his signa- this rule the powers of amendment vested m 
ture. 20 C. 879. When a plaint contains the Court are very wide. 10 ML.T. 116=12 
numerous allegations of fraud, the defendant I.C, 119; 3 L. 382, 96 I C. 79, 1925 M. 585 (2) 
might require the plaintiff to verify the plaint =48 M.L J. 349 , 49 1 C. 441 ; 87 I.C. 95(^1925 

himself 9 A. SOS. See also 8 C 855. In 0. 692 ; 29 I.C 132 ; 84 P.R. 1919=52 1 C. 464 ; 

case the verification is defective, it can be 58 1 C 665=24 C W N 749 , 100 I.C 469= 
amended. 20 A. 442. See also 18 A 396 (F. 1927 C 477 ; 1931 L 595. See also 36 P L R. 

B.). A plaint which is not verified cannot be 253=1934 L, 1009; 355 I.C 1016=41 LW. 
treated as waste paper. 22 A 55 Also a 429=1935 M 286. A Court has no right to 

written statement. 11 C WN 871, But see direct the amendment of a plaint when it has 

46 A 637=22 A L J. 690 If the verification no jurisdiction over the subject-matter of the 
is found to be false the suit cannot be dis- plaint. Hence wffiere a suit is filed in a Court 
missed 24 WR. 71. Sub-R. (2) follows fora sum beyond the jurisdiction of the 
the ruling in IS A 59 Court, the Court has no right to allow amend- 

0. 6, R 16 ; Scope of the Rule,— 92 1 C. ment of the plaint reducing the amount 

920=1926 N 265. The jurisdiction given to claimed so as to bring it within the pecuniary 
the Com t under R. 16 IS one which ought to jurisdiction of the Court. (33 M 262, Rel. 
be exercised with great care and caution. 29 on) 158 I.C. 516=1935 A L.J. 981=1935 A 842. 
CW’ N. 670=88 1 C. 435. Inconsistent rights To allow or not to allow an amendment is in 
claimed alternatively may be permitted the (Court’s discretion which must be liberally 
except when they are destructive of each exercised. 1925 M 794=48 M.L.J 489; 1925 
other. 22CL.J. 254=20 C.W.N 310. See N.9;25IC. 567=19 CL.J 518; 13 1 C 128= 
also 17 C.W.N. 565=16 CL.J. 404. Pleadings 15 C.L.J. 439 , 11 I C. 481=14 C L.J. 188 ; 
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such aincmiwent? ’hall b e made as may be necessary for the pu rpose 

transfoimation and the amendment should 
be allowed. 1934 R 234 Plaintiff sued her 
deceased husband’s brother and his sons for 
an injunction to restrain them from trespas- 
sing on her land, claiming title to the land as 
heir to her husband who got the same on a 
partition between him and the defendants. 
The defendants admitted the partition but 
denied that the land was family property at 
any time. Before trial, plaintiff applied for an 
amendment of the plaint by further basing 
her title on adverse possession against the 
defendants and asking for a declaration that 
the land belonged, to her and was in her 
possession and enjoyment. It was held, the 
amendment ought to be allowed. There is 
no objection to amendments which just 
develop the original cause of action so long 
as they do not vary it 1S4 1.C. 720=41 L W. 
37=1935 M. 137 Cause of action can be 
amended if the frame of the suit is thereby 
not altered. 14 L.R 60 (Rev.) All amend- 
ments necessary for deciding points in dis- 
pute should be allowed — Revision lies against 
improper refusal 21 L.W. 639=87 1.C 90= 
48 M L J 349 ; 85 I C. 344 . 22 L.W. 26=1925 
M 950 , 1930 L 278 (2) The Court ought to 
give all reasonable indulgence with regard to 
amending. 32 C 582 (600). Amendments 
of plaint should be allowed to avoid multipli- 
city of suits 86 1 C. 615=1925 C. 944 , 45 A. 
220,1910 250=11 A.L.J. 423, 56 I.CllS, 
64 1 0 99, 28 P.L.R. 15=1927 L. 103; 155 1. 
C. 1016=41 L.W. 429=1935 M.W.N. 56=1935 
M. 286 Suit in firm name by sole proprietor 
may be allowed to be amended on terms by 
inserting the words “(plaintiff) carrying on 
business under the name and style of (firm)" 
35 OWN 432=134 1.C. 1200=1931 C. 770. See 
o/ro 1935 A.M L.J. 11 (Amendment to insert 
statement that the suit is on behalf of the 
family). When the amendment ts only asked 
for out of abundant caution because of a 
conflict of decisions on the point it should be 
allowed as it does not injure the defendant 
and prevents plaintiff being formally driven 
to_a fresh smt on the same matter. Where a 
minor files a suit for accounts of the partner- 
ship alleging that the release deed by his 
mother was not binding on him as his mother 
was neither de jure nor de facto his guardian 
in executing it, an amendment of adding a 
specific prayer for a declaration that the 
release deed executed byhismothei as his 
guardian is not valid or binding against 
plaintiff should be allowed (1925 M. 188, 
Foil ; 1930 M. 322 . 1927 M 973 and 1927 M 
182, Dist ) 148 1.C. 869=39 L W. 476=1934 M 
267. A prayer for confirmation of possession 
can be _ changed into one for recovery of 
possession on the same facts 35 C.W N. 620 
So also a prayer for declaration of plaintiff's 
nght to an office in a temple by terms and for 
possession of the same for a particular year, 
can after the lapse of the year, without the 
suit being taken up for hearing be changed 
into a prayer for possession during alterna- 
tive years 155 I C. 1016=41 L.W. 429=1935 
M. 286. Amendment should not be refused on 


n 1 C Jtu ; 45 1.C 049 .37 ) C 914 ; 34 C.LJ. 
529=20 CW.iV 77, 27 M. 80. Ji must be 

cxcrcLcd in a judicial mannei and acco^ 

to melhsetllcd principles, 1931 L. 595 -iaJ 
IC 64ti An amendment which only seep 
to develop the oiigmal cause of action witp 
out varying it can well be allowed. 41 L.W. 
37=1935 Jil. 137. As to conditions which 
should be satisfied before granting amend 
ment, see 103 I C 455=23 N.L R 81=1^927 N. 
310; 103 I.C. 670=1927 M 859 , 92 I.C 926 : 

55 I. A 36(i=55 M L J 523=52 B 597 (P.C.) , 
1930 N. 295. A written application is pt 
necessary to move the Court for an order 
allowing an amendment An oral application 
is sufficient. 52 LC 758 Discretion in allow- 
ing amendment should be fieely exercised 
but nut where the suit by amendment would 
relate to a difttiient subject-matter 32 I.C. 

6W=(1916) 1 M W X. 171. . 

Lc.\tx 10 .viitND WHEN GIVES —Principles 
as to allowing amendment See 132 I.C. 311 
=1931 M 1=60 L.J 713 The nature of 
tlie defence can be looked into for the pur- 
pose of seeing whether an amendment of tp 
plamt should oe allowed. 154 I.C 720— 41 L. 
W. 37=1935 il. 137. The only thing which 
must not be altered by an amendment is the 
fundamental character of the suit which ex- 
pression refers to the foundation on which 
the suit is based and not the prayer m the 
plaint. Hence when a plaintiff leaves the 
foun^tion of the case entirely unchanged 
but seeks to amend the plaint by asking for 
a different relief, the amendment maybe 
allowed. 1933 R. 247. If the plaintiff bad 
put forward one ground of exemption from 
limitation, he is not precluded from applying 
at the hearing of the suit to amend the plaint 
claiming exemption on another and not incon- 
sistent ground of exemption 156 I.C 531=37 
Bora.L.R 165=1935 B 213. In a case where 
it appeared that the appeal was authorised 
by the Government the Court allowed the 
amendment of cause title by substituting the 
words “The Secretary of State for India in 
Council’* for “Karachi Municipality (The 
Special Land Acquisition Officer, Karachi)'’. 
131 I.C 118=1931 S 63. Amendment to 
change the date when cause of action arose 
and not to change the cause of action itself 
should be allowed. 1925 M W N 781 , 30 I C. 
391. See also 48 C. 932 (PC); 15 R D. 293. 
One distmct cause of action cannot be substi- 
tuted for another. 133 1 C. 646=1931 L.595, 
Where a, person, an heir of M, claims that the 
mortgages in question were assigned to him 
by way of a family partition as his share of 
inheritance but being unable to rely on that 
deed, as it was not registered, he subsequent- 
ly desires to bring the suit as heir to M 
since deceased, and he has joined the other 
heirs as defendants as they did not wish to be 
plaintiffs, It cannot be said that one distnct 
cause of action has been substituted for 
another nor that the subject-matter of the 
suit has been changed. The proposed amend- 
ment is purely an amendment and not a 
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the gtound that a fresh part> shall have to be 
joined. lOl.C 737=7K.LR.43 
Lla\e to amend when refused— Mere 
delaj IS not an adequate ground for refusing 
amendment. 157 1.C. 64=1935 P. 463 , 70 1 C. 
1033=1935 0 291=26 N.L.R. 353. But amend- 
ment sought for at a \er> late stage would be 
disallowed. 51 B. 749=29 Bom.L.R 1071= 
104 I C. 685=1927 B.S21; 1930 C. 721,(1). 
Amendment of plaint is not allowed if it 
alters the nature of the suit. 35 CL J. 25= 
26 C.W.N 73 ; 51 1 C 435 ; 35 1.C. 91 , 10 1.C. 
250, 54 1 A. 55=6 P. 323=1927 P C 18=52 
M L.J 402 (P C) , 101 C 218; 1931 L 595; 
154 I C. 103=1935 P 86 Especially when 
the new claim is barred by limitation. 133 
I.C. 497=1931 lI 542=6mLj 316. Sub- 
stitution of one plaint for at>other cannot be 
allow'ed by amendment. 27 Bom L.R. 277. It 
IS not enough foi a plamtift to show that the 
amendment dues not alter the character of 
the suit. 21 B 571. The test is whether the 
evidence to be offered after the amendment 
vvill be substantially the same as that offered 
if the plaint stood as originally framed. 3 C. 
654 at 661 Amendment of plaint so as to 
make out an inconsistent case is not allowed. 
101 1 C. 280. See also 33 Bom L R. 1385=1931 

B. 590. It IS not an inflexible lule to disallow 
an amendment which modifies to some extent 
the original cause of action or adds another. 
122 1.C 174.30 L\V. 557. See also 1937 -A. 
MLJ 16 The main point in considering 
whether leave should be granted to any party 
to amend his pleading is whether the amend- 
ment IS necessary for the determination of 
the real questions in controversy But the 
Court will not allow an amendment that 
would involve a complete change of front in 
the defence 157 I C 764=1935 P 463. Im- 
probability of defence is no ground for refus- 
ing permission to raise it by amendment of 
pleadings 157 LC 764=1935 P. 463. An 
application for amendment of plaint was dis- 
missed on merits , subsequently plaintiff put 
m another application similarly worded and 
no further fact was mentioned on the merits. 
Held, that no reasonable ground was made 
out for granting the application, 1934 S 193. 
Amendment seeking to introduce a new claim 
w ould not be allowed where no cause is 
shown for introducing new matter which was 
not included in the original plaint. See^O. 
W.N. 1219 The fact that an issue would 
have to be tried again is no ground for refus- 
ing an amendment. 1906 A.W.N 220. In 
the absence of special circumstances leave to 
amend a plaint ought not to be given where 
the effect of the amendment is to deprive the 
opposing party of an acquired right. 145 I 
C 630=35 Bom.L.R. 929=1933 B 450,1541. 

C. 103=1935 P 86..Jce also 40 CW.N. 1233 
(Suit for declaration that a patni sale is 
collusive and fraudulent-Objection that suit 
is not maintainable as contravening the pro- 
cedure prescribed in S. 14 of the Bengal 
Fatal Regulation— Amendment at late 


stage not allowed. 40 C.W.N. 1233.) Amend- 
ment changing plaintiff's name from temple 
to idol not applied for in trial Coui t— Amend- 
ment cannot be allowed. See also t O.W.N. 
1036; 30P.LR. 41=9 L. 588. Declaratory 
suit— Consequential relief not asked thougn 
objected- Subsequent amendment to ask tie 
relief should not be allowed. 115 LC 911. 
A suit based on adoption cannot be treated 
as a suit for partition of undivided family 
property 21 1 C. 737=1913 1\ W.N 82S An 
alteration in the lelief claimed does not alle’" 
the character of the suit 20 C 805 at 808, 
The addition of a prayer ancillary to the 
principal one does not alter the character of 
the suit. 5 CW.N. 273. See also 1902 A.W N. 
114. Amendment applied for an appeal— 
Suit for declaration as to invalidity of 
adoption— Trial Court dismissing suit on 
ground of limitation— Appeal— Death of 
widow pending— Application for amendments 
so as to convert suit into one for possession 
—Permissibility 30 L.W'. 507. Different 
causes of action— Mortgage suit— Dismissal 
for want of proof of mortgage— Mortgage 
deed not executed— Application in second 
appeal to convert suit into one for possession 
—Maintainability. 7 R. 140=117 1C 577= 
1929 R 179 Plaint verbose and unintelligible 
- Suit for breach of contract— Details of 
contract and special damage not alleged— 
Stiiking off of plaint and ordering amend- 
ment of the same 114 1.C 906=27 A.L.J. 496. 
A suit by plaintiff as reversioner to the estate 
of the last male holder cannot be converted 
into a suit by him as heir to the widow of 
the last, male holder on the basi«! that the 
properties were her stndhanam properties 
when the new claim set up is time-barred 
132 LC 311=1931 M 1=60 M L J 7l3 In 
this case the defendants had no merits at all 
They had taken the money of an old parda- 
nashinlady, they had refused to pay it on 
demand; and the only giound upon which 
they resisted payment was purely a technical 
one under the Limitation Act. H eld, that an 
application by defendant for permission to 
amend pleadings to include the plea ought to 
be dismissed. 3 A.W.R. 176=1934 A. 11 . 

Suit on pro-note.— Suit on promissory 
note, insufficiently stamped— Amendment can 
be allowed to sue on original consideration 
1922 L 394 (1) , 52 1.C. 758 ; 99 1 C. 625=1927 
M. 378. Such amendment can be allowed 
even after limitation. 14 R 383=165 I C 
810=1936 K. 508 See also 165 IC 503= 
44L.'W. 267=1936 M. 632=71 M.L.J 166. 
(Suit pro-note contravening the provisions 
of Paper Currency Act. But jep contfc 138 
IC 783=34 BomLR. 643=1932 B 394 
W'here the facts are fully stated in the plaint 
on an insufficiently stamped promissory note, 
the suit cannot fail on the original considt ra- 
tion merely because the plaint is formally 
amended 1933 N. 57. See also 61 C 433= 
ISO I C. 982=1934 C. 554; 158 1 C 533=1935 
R. 282. Where all the facts of the original 
loan and all its terms are set out m the plaint 
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but the plaint i' bastd on a promissory note 
Mlilcii lb eitler insufficiently stamped or 
barred hj imiitation, the plaintiff is entitled 
to ‘■uceeed aiternativoly on the original loan, 
althou^ih there IS no such prayer in the plaint. 
Where m a suit cn a promissory note execut- 
ed lu settlement of accounts between the 
pai ties the detendant pleads discharge and 
limitation, but the discharge is found against, 
and the claim is found to be in time on 
account of certain payments made by the 
defendant, though the promissory note itself 
may be barred, the defendant cannot in any 
way be prejudiced by allowing an amend- 
ment of the plaint so as to include a prayer 
for a decree in the original cause of action, 
irrespective of the promissory note. Such 
an amendment ought to be allowed and the 
plaintiff given a decree on that basis. 165 
I.C. 301=44 L \V. 258=1936 M. 785=71 
M.L.J, 250 (FK), Where liability of the 
members of a joint Hindu family is disputed 
in a sUxt_on a promissory note because of Ss. 
Jo and 27 of the Negotiable Instruments Act, 
it 13 permissible to amend the plaint so as to 
base the suit on the original consideration. 
32 Bom.L R 1035=1930 B. 424. Tee also 130 
I.C 347=1931 0. 54, 131 1.C 1=1931 M S33 
(Plaintiff order to pay Court-fee afresh). 
Suit on pro-note signed by one partner in his 
name only— Creditor contending to holdall 
partners liable— No clear indication in plaint 
whether creditor based his suit on mdepen- 
denUiabihty— Amendment of plaint. 1930 M. 
100—123 I.C 358. An amendment of plaint 
m a suit on a promissory note with a view to 
base the cause of action ontlie loan itself, 
cannot he allowed, when the application is 
made for such amendment not only after the 
chim had become barred by limitation, but 
after the trial and before delivery of judg- 
ment -Anticipating an adverse finding on the 
gMuineness of the pro-note— On the ground 
the defendant had deceived the plaintiff 
A suit on a prt^note cannot be converted into 
one based on fraud or deceiptand that at a 
153 I.C 266=1935 M. 50=67 M. 
L.J,918. W^here at the time of a loan two 
documents arc executed, a promissory note 
and a voucher containing all the terms of the 
loan, and intended to be the record of the 
tr^saction, and the promissory note is given 
only as a collateral security, if the promis- 
sory rrote is under-stamped and inadmissible 
m evidence the creditor can fall back on his 
cause of action based on the voucher inde- 
pendently of the promissory note; and he 
can prove it and obtain a decree on the same. 
In such a case, the plaint in a suit based on 
the promissory note alone ought to be allow- 
ed to be amended and the claim decreed on 
the basis of the voucher, notwithstanding 
amendment the 
whw limitation, especially 

when the defendant is not in any way ore- 
judiced, when his defence is a toti den 
the whole transaction Such an amendment 

SS / r allowed 

t^tne High Court on appeal. 39 CW.N. 


123S. In a suit to lecover money lent under 
a promissory note executed by the karta of a 
joint Hindu family, the plaintiff's case sub- 
stantially being that the loan was taken by 
the joint family through the managei for 
purposes of the joint family and the joint 
family business, the suit cannot be regarded 
as one simply foi recovery of the amount on 
the note only ; and when the other members 
of the family are also impleaded as defen- 
dants to the suit, the suit must be taken as 
one on the promissory note as well as on the 
original consideration, namely, the debt 
incurred by the manager for the purpose of 
the family and the family business. In such 
a case if the plaintiff applies for an amend- 
ment of the plaint so as to avoid any future 
dispute as regards the real nature of the 
claim, the plaintiff ought to be allowed leave 
to amend the plaint and should also be allow- 
ed to adduce evidence relevant to the alter- 
native claim Even if the plaint contains only 
a claim on the note only, leave to amend 
ought to be given, especially when the defen- 
dant has raised no objection to the issues 
about the purpose of the loan and has not 
been taken by surprise The question of 
limitation does not arise and will not be bar 
to the amendment, when the original consi- 
deration IS already included in the plaint. M 
CLJ. 91=38 CWN 1146. The cause of 
action based on dealings between the parties 
IS distinct from that based on a promissory 
note for the amount due in respect of such 
dealings. It cannot be laid down as a pro- 
position of law that in a suit on a piomissory 
note an amendment claiming m the alterna- 
tive on the consideration for the note should 
never be allowed at the trial ; whether such an 
amendment should be allowed or not depends 
on the circumstances of the case and various 
other considerations SSBomL.R 965=1933 
B. 476. 

Amendment when may be allowed in 
APPEAL — An amendment which is not of such 
a character as to be objectionable either as 
changing the subject-matter of the suit or as 
being otherwise unfair is within the compet- 
ence of the Court under 0. 6, R 17 and can 
be made even m appeal 16 P. 149=166 I.C 
649=45 L.W 191=41 CWN 418=1937 P.C 
42 (P.C.) , 144 I.C. 168=1933 L 395. Amend- 
mrats involving an entire change m the form 
and character of a suit cannot be allowed in 
second appeal 9 1 C. 774=4 Bur. L T 47; 
12 1 C ^ 0=4 Bur. L T. 244 , 180 P W R 1913 
P.LR 1913; 14 CWN 
J28; 93 LC pl=1926 L. 453 , 42 I C. 455 , 
1935 K. 88 A Court of second appeal if and 
when can order amendment of a plaint, 59 
? » 387 , 20 I C 501=292 P 

Lf 1913; 50LC. 180 , 98 I.C. 39=51 ML.J. 
418; S2M.L.J 253; 1935 R.88. Amendment 
can be allowed m second appeal if the error 
is bom fide. 21 M.L.J. 475=10 I.C 218; 33 
B.644, 3L.382,2P. 919=5 Pat. LT.315. 
Omission to state in plaint— Ground of exemp- 
tion from limitation— Subsequent amendment 
ra second appeal— Permissibility. See 20 
JM.L.j. 42. The discretion exerased by the 
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lower Courts m rejecting an application for 
amendment will not be interfered with in 
second appeal. 40CW.N.1233 Where the 
plaintiff-appellant prajs in appeal for amend 
merit of the plaint on the ground of mistake 
having been made in the typing of the draft 
plaint, but no sufficient explanation is offered 
why the alleged mistake w’as not discovered 
b> the plaintiff till after the disposal of the 
case by the lower Court, it is not a case m 
which the High Court would in appeal exer- 
cise Its discretion in allowing the amendment. 
161 1 C. 862=1936 P. 191 Where a District 
Judge exercises his discretion and refuses to 
allow an amendment of pleading, the High 
Court will not interfere with his order unless 
a .strong case is made out for such inter- 
ference. 1933 L. 867. New cause of action 
—Suit on Hundi— Application in appeal to 
amend point so as to introduce claim for 
moneys lent— Permissibility. 115 1.C. WO. It 
IS open to the appellate Court to allow an 
amendment of the plaint so as to convert a 
suit for a declaration into one for possession 
157 I C 1024=1935 L. 91. The plaintiff sued 
for a mere declaration though on the facts it 
appeared that consequential relief was neces 
sary. The plaintiff persisted in the above 
course in the appeal Held, that the Court 
need not allow an amendment of the plaint 
so as to include consequential relief 35 P. 
L R. 136=1934 L. 233 Where a suit for m- 
junction IS found to be not maintainable for 
want of a prayer for a declaration, it is not 
proper that the suit should be dismissed. The 
plaintiff who desires an amendment of the 
plaint in the appellate Court and is willing 
to pay the costs to the other side, must be 
allowed to amend his plaint by inserting the 
prayer for declaiation on pajment of co'sts 
152 I.C. 340=1934 M 600=67 H L J 245 Per 
Aston and Rupchand, AJCs —A suit for 
possession of land was dismissed with costs 
on the ground that the defendants were not 
licensees as alleged and that the defendants 
had been in adverse possession for more than 
the statutory penod It was not made a 
ground of appeal that plaintiff had not under- 
stood the defence, but the appellate Court 
granted the plaintiff’s application for an 
amendment of the plaint and directed a re- 
trial of the suit on the basis of the defen- 
dants being trespassers. Held, that the Court 
of first appeal was in error in allowing the 
applications for amendmantof the pleadings 
and in permitting the plaintiffs to reagitate 
the same questions and lead further evidence 
by resorting to the device of asking for 
amendment of the pleadings ; it was a gross 
abuse of the process of the Court to permit 
the plaintiff to do so 146 1 C. 777=1933 S. 
279 (F.B ) Where in a suit by a sub-mort- 
gagee for foreclosure of the original mort- 
gage the suit was dismissed by the first Court 
on the ground that the proceedings were 
defective under Regulation XVII of 1806 and 
therefore the plaintiffs had not acquired the 
rights of the original mortgagees, the plain- 
tiffs cannot be allowed in appeal to amend 


the plaint so as to enable them to sue on the 
sob-mortgage, because, apart from delay, 
that would be to introduce an entirely differ- 
ent cause of action. 14 L, 640=1933 L. 676. 
Principles govermng amendment of plaint in 
appeal. See 54 LA 55=1927 P C 18=52 M. 
L J, 402 (P C.) , 165 I C 737=1936 M.W N. 
411=1936 !d 545. See alto 9L.LJ. 152= 
102 1 C 194; 1927 M W.N. 175=1927 AI. 504 
ILuck 33=91 1C. 927 

SUITAGUNST DEAD PCESON — A SUlt filed 
against a dead person is no suit at all and no 
question of amendment of the plaint arises 
Such a suit cannot be maintained by substi- 
tuting the representatives of the deceased. 31 
M. 86; 42 1 C 539; 30 I.C. 679=2 L W 828. 
But see 105 I C 284. See also 1937 S. 92 
Where a suit is filed against several defend- 
ants, one of whom was dead at the time, the 
suit cannot be considered to have been insti- 
tuted against the dead person, but it cannot 
be said that there is no validly instituted suit 
against any one. In such a case the Court can 
exerase all the powers which the C P Code 
confers on it as regards addition of parties 
and amendment of the plaint. 147 1 C. 782= 
1934A.L.J. 126=1934 A 25 

Pauper suits— An order directing a 
plaintiff to pay in cash the costs of an amend- 
ment of the plaint, after he has been found 
tobeapaupei, is improper 24 Bom. L.R. 
924=47 B. 104. 

Partition suits.— Failure to include cer- 
tain items in partition suit — Amendment- 
Permissibility 6 O.WN 142=117 1 C. 412= 
19290 162. 

Pre-emption suit— A pre-emption suit 
should state the ground on which right is 
claimed , and though the Court has discre- 
tion to allow amendment in all cases where 
It may be just and proper to do so. where the 
effect of the amendment of the plaint by 
which plaintiff seeks to change the ground on 
wihich his right is claimed is to take away 
from the defendant a legal right which has 
accrued to him by lapse of time, such amend- 
ment should not be allowed (83 P R 1917, 
Rel. on.) 144 I C. 822=1933 L. 774 (1). 

Redemption suit —A suit for redemption 
can be converted into one in ejectment 28 
B, at 161 ; 24 A. 456 ; 5 B 496 ; 7B. 146; 9B, 
355 : 3 B 222 A suit for redemption cannot 
be amended when the action is instituted for 
purposes absolutely inconsistent wuth redemp 
tion 5 CL J. 653. See also 5C 269 Suit 
for redemption— Alleged mortgage not prov- 
ed— Another and diffeient mortgage cannot 
be substituted 96 1 C 304. See also 53 M. 
L.J 647. 

Rent suits— A suit for rent may be 
amended into one for damages for use and 
occupation. 30 I.C 753=8 Bur. L T 234 
Butree contra 1927 M 182=99 I.C 977=52 
ML.J 399 also 1927 0 505; 11 I.C. 
863=4 Bur L.T. 197. 

Ejectment suit.-;-A suit in ejectment 
cannot be converted into one for partition. 
37 M. 529=23 H.L J. 189 Where in a suit m 
ejectment, the landlord based his cause of 
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action on itlepl -nt.-ltning by thtj tenant 
art) bv a snb'-efiuciit amendment he was 
allow cd to plead ilkgal transfer by way of 
morti'agc m tlic place of sub-letting as his 
cause ol action, the Jtraine oi the suit is not 
theicby altered and for the purposes of 
limitation, the '•uitmusl be deemed to have 
been filed on the original date and not on the 
date of amendment. 14 L,R. 60 (Rev.)=:l/ 
R.D. 71. Suit for ejectment and for damages 
for use and occupation— Death of oiiginal 
defendant and his legal representative setting 
up possession m his own right— Amendment 
to include prayer in the alternative for 
possession on title. 1935 A.M L.J 100 

Sun roR ACCOUNT tr.— A suit for dissolu- 
tion of an alleged partnership and lendition 
of accounts cannot be converted into a suit 
for remuneration as an agent oi sen ant of 
(Ictcnddnt as it would necessitate the altering 
of the whole nature and frame of the suit. 
148 i.C 233=1934 L. 38 (2) See also 161 1. 
C. 505=1930 S. 9 where such amendment was 
refused in the circumstances of the case The 
plaint as originally presented was one foi 
a >pecific sum ascei tamed on the striking of 
a balance of the accounts of a dissolved 
partnership. The plaintiff subsequently 
amended liis plaint to the effect that the 
accounts were settled between the parties, 
and the defendant agreed to pay bis share 
He/d, that the amendment that the balance 
had been struck was not one altering the 
nature of the suit as the suit w as one for 
a balance of the partnership account whether 
the balance was struck or no. 29NLR. 
115=1933 N. 82. ^and5 were partners in 
doth business. A brought a suit against B 
wherein he averred that the partnership was 
started m April, 1921, and prayed for an order 
directing that partnership accounts be taken. 
But later on it was found that the partnership 
was started in December, 1919 A accordingly 
applied for an amendment which was oppos- 
ed and disallowed. Held, that the suit being 
essentially one for accounts there was no 
splitting of the causes of action , and under 
such circumstances even if A had not sought 
the amendment it was open for him whilst in 
the witness-box or even earlier to intimate 
to the Court that there had been a mistake 
in the plaint with regard to the date. 144 I. 
C 250=1933 S. 131 

Insolvency proceedings.— Section 5 of the 
Provincial Insolvency .^ct makes theprovi- 
tions of p. 6, R. 17, C P. Code, applicable 
to proceedings in insolvency. An insolvency 
petition by a creditor, which sets out clearly 
the acts of insolvency hut is formally defec- 
tive owing to the omission of the words 

with intent to defeat and i elay his credi- 
tors. may be amended so as to add the said 
words. And it makes no difference, be- 
ausc the amendment is made more than 
three months after the alleged acts of insol- 
vency, whether the said period of three 
months be regarded as a condition precedent 
or as a period of limitation. 67 il.L.T 924. 
Ordinarily an application for amendment 


should not be granted where it deprives the 
opposite party opportunity of raising the pica 
of limitation but under special drcumstance« 
itcanbc allowed. The petitioning cieditor 
was not aware of the several acts alleged to 
have been committed by the debtor with the 
object of defeating his creditors. Immedia- 
tely on his becoming awaie of the acts relied 
upon by him in the insolvency application, 
he came to the Court He was subsequently 
apprised of the fact that another tiansfer 
was also made widi the like intent and he 
came to Court within three months of the 
date of the transfer and applied for amend- 
ment of application If instead of applying 
lor amendment, he had presented a fresh 
petition on that day incorporating this act 
as an additional act of insolvency and had 
craved leave to withdraw the original peti- 
tion he would have been justified in doing 
so. Held, that the amendment should be 
allowed. 148 1 C 974=1934 S 33 

DfclaRatoey suits— a suit for declara- 
tion of title cannot be changed into one foi 
•specific performance 1331 C. 646=1931 L. 
595 Plaint in a suit for declaration can be 
allowed to be amended by including a prayer 
for setting aside the decree. See 33 Bom L, 
R. 141=131 I.C. 886=1931 B. 218. Declara- 
tory suit, if can be permitted to be changed 
into one for recovery of possession. 24 M. 

L. J. 455=19 I.C 672; 1935 L. 91. See also 
8 L. 531=1927 L 499 ; 2 PatLJ 379=401. 
C 174; 93 1 C 871=1926 L. 453 , 139 1 C 678 
=34 Bom L.R 125=1932 B. 175 , I L E. 1937 
N. 151=168 1 C 351=1937 N 84 

Othm Illustrative Cases— In & suit for 
injimciion, an addition of subsequent prayer 
for possession can be allowed by way of 
amendment. 105 I C 7^=1927 0. 513. 
Where plamt prays for exclusive possession 
amendment claiming joint possession may 
be allowed, 104 1 C. 325. Claim for posses- 
sion as reversioner —Amendment into a 
claim in plaintiff’s own right. 52 M.L J 253. 
Different cause of action not to be introduc- 
ed by amendment. 52 I.C 961. Swtfot 
possession by a person admittedly a sharer— 
Amendment of suit into one for partition to 
be allowed. , 23 L.W. 468=92 I C. 396=1926 

M. 909 Suit to recover purchase-tnoney oa 
the basis of vendor’s hen— Amendment into 
a suit for damages for breach of contract 
may be allowed 8L 257=1927 L 103 But 
we 134 1 C. 1110=1931 L, 260. Where such, 
an amendment was not allowed on the ground 
that !t was applied for at a late stage and 
that if allowed it would make afresh trial 
necessary Application for probate canbe- 
converted into one for letters of administra- 
tion. 9 LLJ. 152=102 TC. 194 As to 
amendment of written statement in an action 
for hbel, see 54 C, 73 Where the basis of 
plaintiff’s right to sue has been jeopardised 
by a decision iii another suit after the plaint 
in the suit was filed, an application for the 
amendment of the plaint put in piomptly 
ought to be allowed. 23 L.W. 618=1926 M. 
754. Suit by a person who had no right to 
sue— Amendment of plaint to enable proper 
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Notes. 

nai ty to sue should not be allowed 93 I.C. 
305=1926 Al S77. On this rule, see also the 
following cases*— 26 A. 2IS, 2 M 295; S 
i3om.L.R.329; 13 B.S48, 14 B 395, 15 ^f 
:5,15M 255;SIJomLR 643; SB 181,7 

H.CR. 364 , 6 B.49S ; 12 C. 414. 

L.\te stage.— Under the Rule, the Court 
can allow amendment at any stage. 156 1 C. 
531=37 Bom L R. 165=1935 B 213. Delay by 
itself IS not an adequate reason for refusing 
permission to amend a pleading. The signifi- 
cance of delay lies not in the quantity of time 
that has elapsed but in \\ hat has transpired 
during that time. 157 I.C. 764=1935 P 463. 
An amendment at a very late stage should 
not be allowed. 45 C 305 ; 46 C. 168; 48 C 110 
(P C) ; 48 C. 832 (P C) , 3 L.L J. 437, 47 1 
C 906 ; 3 L.L J. 184; 67 I C. 132; 51 B 749 
=29 Bom L.R 1071=1927 B 521 . 99 I C 
979; 101 1C. 390=1927 M. 650 , 46 I.C. 
929=5 Pat.L J 164, 134 I.C 1110=1931 L. 
260 Sec ah o 60 C. 801=1933 C. 668 , 40 C 
\VN. 1233. But It can be allowed provided 
that no injustice is caused to the other side. 
'01 I.C 328. Sec also 36 CW.N 112, where 
amendment was allow ed at a late stage and 
further trial directed A belated amend- 
ment can be allowed only on condition of 
payment of costs by the petitioner to the 
opposite party and the latter being given an 
opportunity to adduce evidence on the new 
case adopted for the petitioner 56 A. 428= 
1934 A JL J. 1129. Where in a suit for money 
due on account of business transactions, 
after the ev ^ar/e decree was set aside, the 
defendant pleaded in his written statements 
that certain items were barred by limitation 
and in answer thereto, the plaintiff applied 
to amend his plaint by inserting therein an 
acknowledgment made by the defendant to 
save limitation and the lower Court refused 
the application on the ground that it was 
“unduly delayed,'’ held, that the delay may 
influence the Court in deciding whether the 
acknowledgment was genuine but as the 
amendment did not in any way alter the 
nature of the suit, the application should not 
have been dismissed 55 A. 256=1933 A L J 
268=1933 A. 374 A contract between the 
parties was that commission was to be paid 
on “steam coal, rubble coal, hard coke and 
soft coke’’ that was manufactured out of a 
mine. _ The contract also provided that “no 
commission or royalty shall be paid on dust 
coal". In a suit brought by the plaintiff to 
recover the commission, 13 months after 
the filing of the plaint, the plaintift applied 
for amendment of the plaint to admit of his 
claiming commission on the coke manufac- 
tured from all coal whether rubble, slack or 
dust Held, that the amendment could not be 
allowed, as it was made at so late a stage 
and as it substantially changed the character 
of the suit 145 I.C 428=1933 P. 443 

Suit premature.— W hen suit is premature 
amendment cannot cure the defect. 49 A. 
599=25 A.LJ 385=1927 A 451. 

New case.— T he plaintiff brought a suit 
on the basis of a hnhi entry against the 
1-82 


defendant alleging that money had been ad- 
vanced by him. On the date fixed for evid- 
ence the scribe of the entry was examined 
on behalf ojE the plaintiff. He stated that 
the loan was advanced by the father of the 
plaintiff. The plaintiff closed his evidence 
on that date and the counsel for the defen- 
dant stated that he had no evidence to pro- 
duce. On the same dale the plaintiff made 
an application asking the Court to grant him 
permission to amend the plaint by adding 
that the loan was advanced by the father of 
the plaintiff and the father having died, the 
plaintiff succeeded him as his son and heir 
and was, therefore, entitled to sue on the 
basis of the hah% entry in favoui of his 
father. Held, that an order allowing the 
amendment was fully justified and that 
there was no new case set up in the amended 
plaint and all that was done was a change in 
the history of the transaction. 36 P L.R 264 
=1934 L. 974. 

Alternative Claims —Suit against mem- 
bers of a joint family can be amended by 
including an alternative claim against them 
as members of a partnership. 33 Bom L.R. 
1385=1931 B. 590. But see 34 Bom L R 35 
=1932 B 117, holding that such an amend- 
ment should not be allowed if the suit on 
that basis is barred on the date of the appli- 
cation 

Amendment of prayer for reuep.-- 
“Amendment" is a very ride term ana 
includes addition of claims , and claims which 
are not time barred can always be added if 
otherwise permissible In a suit on first 
mortgage executed by a Hindu father, if the 
plaintiff applies for an amendment of the 
plaint for addition of a claim under a second 
mortgage executed to him by the father and 
his son, on the allegation that the mortgagor 
in both cases is the joint Hindu family of the 
fathei and son, the amendment IS one which 

ought to be allowed 156 1 C 479=1935 P 365. 
A prayer for plaintiff’s share of an amount 
due on a bond may be altered into a prayer 
for the whole amount due pn the bond includ- 
ing the share of his co-obligee added as de- 
fendant. 166 I.C 992=1937 O.'W N. 163. ^ A 
suit was brought for recovery of a sum hebg 
the amount of unpaid pm chase-money .still 
due by the vendee on account of a certain, 
piece of land purchased by him. In his 
written statement the vendee^ pointed out 
that the suit was barred by limitation under 
Art. 111. The plaintiff then filed an amended 
plaint setting forth the same facts but asking 
for a different relief, thus bringing her claim 
within Art. 132 This application was still 
within time under that Art 132. He/d, that 
it is permissible to allow a plaintiff without 
amending his cause of action to amend his 
prayer for relief when it is a relief which he 
IS entitled to claim and that, as the vendee 
would not be deprived of any defence which 
he might have put forward before, the amend- 
ment should be allowed 152 J C 125=1934 
R. 266 ; 98 1 C. 458=1927 M. 212 See also 
54 LA. 55 (PC.). An amendment for art 
additional relief on the facts alleged in the 
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j,! ur.l oHclit t( - t e ailort cd JS I C 
I 'mV 101 C. 2bO=9M.L.T 

r'5 I C l!)lu=41 L \V 429~19j5 H W 

N, 50i=; 1*^35 Nf 2t6. But w 11L.LT, 
300= 1929 L. 449. 

1 'j(,o.\'«'i''Tra 1 PiLv— An atnendmcnt m- 
con'-i'-l^nt with the plaint should not be 
allowed 34 LC. S41 ; 101 LC. 280 iVc also 
C IC44=11 O.WN 453=1934 0.118 
B> mean^ of an amendment, the subject- 
matter of the suit cannot he changed, or one 
distinct and inconsistent cause of action can- 
not be substituted for another 42 MX J 43 
-=t,8 1.C 703=1922 il. 49 If an amendment 
changes (he cause of action, and ire suit 
if brought on that date would be ban ed. the 
amendment should be refused 28 I.C 828= 
29 MX J, 164, 31 M L J 638=38 I C. 720; 46 
LC 29=13 Bar L T. 201 , 4 Bur L J. 110=90 
LC 639=1925 R 264, 87 f.C 218; 13 LC 370 
=38 C 797, 2o I C. 43=12 A L J 833 ; 41 M 
LJ. 523 Amendment of plaint must be 
allowed when itmerelj amplifies and does 
not i ary the original cause of action 1925 
188; 41 L W 37 , 23 L W 771=1926 M 827. 
\\’lien a claim is made on a document the 
fact that at one stage when a p'amt was pre- 
sented it was lead m a particular wa> and at 
another time, when it is sought to be amend 
ed, It IS sought to be read in another way, 
Will certainly not justify the view that a new 
and inconsistent claim is sought to be intro- 
duced. These are really alternative ways of 
reading the document and it will be for the 
Court ultimafel} to decide what its correct 
-construction is, and in such a case amend- 
ment of the plaint should be allowed 160 1. 
C989=8RM. 739 (1) =1936 M 131. 

LiMiTAriON.— Amendment should not be 
allowed so as to defeat plea of limitation 39 
M.L.J. 195=47 1.^. 255=48 C. 110 (P.C.) , 10 
R. 74=19X2 R. 26; 132 1 C. 311=1931 M. 1= 
60M.L.J713, 36 A 370 , 37 B.340; 50 C 
878, 34 Bom LR 35=1932 B. 117; 30 I.C 379; 
21 I.C 306 ; 22 C.\V.^r 104; II M LA. 468, 28 
CAV.N. 1009=1925 C 67 9*?*’ also 46 C L.J. 
51=104 LC 151=1927 C 733 . 25 L.W. 506= 
101 LC 390=1927 .M. 650; 23 L W 771=1926 
il 827=51 M L J. 414=96 LC 700 ; 131 I C. 
417-1931 X’. 74; 154 I.C. 103=1935 P 8b. 
Where on the date of the application for 
leave to amend the plaint, the claim in the 
suit was barred by limitation, the Court has 
power to make amendments m the plaint 
if there are special circumstances. 16S I.C 
503=44 L.\V. 267=1936 M. 632=71 MLJ. 
166, In a suit on a piomissorj note, claiming 
exemption from limitation on the ground of 
a part-pajment, the Court has power under 

O. 6, R, 17, C P Code, to allow an amend- 
ment of the plaint, which seeks to add an 
acknowledgment of liability as a further 
ground of exemption. Under the rule, the 
Court IS not only given the power, but is 
under a duty, to allow all such amendments 
as will enable the real questions in issue to be 
raised, provided such amendment does not 
t^e away an existing right of the defendant. 
67 M.L.j. 921. See also 156 1 C 531=37 Bom 


L,i.. 163=1*^55 B, 213 Leave to amend tfte 
plaint should be refused when a person who 
was a necessary party to a suit was not im- 
pleaded and a step is taken to implead him 
after the suit is barred against him 1935 P 
86=154 I.C. 103 See also 104 1 C. 700 (where 
it is laid down that there may be special con- 
siderations that may necessitate an amend- 
ment even in such cases) An agreement to 
appropriate a pait of claim w^as not proved 
and the plairtifl amended the suit, so as to 
cover the full claim after the period of limi- 
tation Held, that the suit was not barred 
by limitation, as no new claim was made 150 
I C 739=1934 L 412 

RECTiFic.vTio>r OF_ MISTAKES —Inclusion of 
wrong property owing to mistaken identity— 
Amendment can be allowed 51 I.C 757=56 
PWR.19I9. Amendment may be allowed 
when a claim has been left out by mistake or 
inadvertence and not deliberately. 17 I C 
646=17 CW.N 311, 97 1 C 896 (2)=1926L 
460 See also 63 M.L.J. 725=140 I.C. 500. 
Where it is proved that noticft lequired under 
S 80 has been served on the Secretary of ' 
State, the omission of amendment in the 
plaint of service of such notice as required 
by that section can be allowed to be rectified 
by amendment. 154 1 C. 103=1935 P. 86. A 
plaint cannot be amended when it would 
expose the defendant to an injury which 
could not be compensated in costs 40 B. 158 
also 139 I C 441=33 P L.R 694, Amend- 
ments should be allowed to rectify technical 
defects 34 A 348 ; 47 B. 785=25 Bom L.R 
513 ; 40 C 541 , 30 1 C. .323 , 82 LC 177 , 1926 
A. 672. Want of verification of pleadings 
can be set right by amendment 133 I C 626 
(L.). The proper signmg of a plaint is a 
matter of practice only and. if defective, it 
may be amended at any time. 138 I C. 797= 
34BomL.R 628=1932 3 367. The amend- 
ment of the plaint will relate back to the 
date of the institution of the suit for pur- 
poses of limitation. (Ibid.) See also 143 I.C 
504=1933 M 153 . 14 L.R. 60 (Rev ) Major 
suing as minor— Plaint can be amended if the 
party was under a bom Jide mistake. 136 1 
C 710=1932 L 322 Events that happen 
even after the filing of the suit may be taken 
notice of and an amendment of the plaint for 
including a prayer for relief on the foot of 
such events ought to be allowed to avoid 
multiplicity of proceedings 90 I C 881=49 
MLJ. 479 ; 22 L W. 120=1925 M 1021=91 1. 
C 503, 155 LC. 1016=41 L.W 429=1935 M 
286 

Costs. -If under the terms of an order a 
party receives the costs subject to which the 
other party has been allowed a relief the 
former will not be permitted to challenge the 
order, unless he accepts the costs expressly 
reserving his right to challenge the order. 
30 N.LR. 347=150 LC. 845=1934 N 163 
But where before the date fixed for payment 
of costs, the other party appeals, the appeal 
is valid though he accepts costs when tender- 
ed on the due date 1936 N. 20. 

Revision.— An ordler refusing leave to 
amend the plaint can be set aside in revision. 
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18. [Cf. Ss. 53 and 54] If a party who has obtained an order for leave 
to amend does not amend accordingly within the 
failure to amend after limited for that purpose by the order, or if 
no time is thereby limited, then within fourteen days 
■ fom the date of the order, he shall not be permitted to amend after the 
ixpiration of such limited time as aforesaid or of such fourteen days, as the 
:ase may be, unless the time is extended by the Court. 

ORDER Vn. 

Plaint. 

Particulars to be contain- 1. [S. SO.] The plaint shall contain the follow- 
’d in plaint. ing particulars: — 


Notes. 

tOLC 6S=26P.R 1917.78IC.S10, 1925 N. 
19S ; 21 L W. 639=87 I C. 90=48 M.LJ. 349 . 
35 1 C. 344 ; 22 L.W. 26=1925 il. 950 , 1930 M 
278. See also 1927 li W.N. 175=1927 M 504 • 
41 M L.J. 525 : 4 L W 654 , 60 C.L.J, 91=38 
CWN. 1146. Amendment ordered on pay- 
ment of costs— Costs drawn out under 
protest— Such order cannot be impeached m 
revision. 105 I C. 620=1927 M 1009. The 
plaintiff sued for recovery of a certain sum 
on the basis of a note of hand, the conside- 
ration for which beuig the balance which was 
found to be due from the defendant upon an 
accounting between the parties Execution 
of the note of hand was apparently denied 
and the plaintiff applied for amendment of his 
plaint in such a manner as to base his claim 
alternatively on the bahi khata account. The 
application was rejected by the Court below 
on the ground that the amendment sought 
for would change the basis of the suit Held, 
in revision, that the object of 0. 6, R. 17, C 
P. Code, is to prevent multiplicity of procee- 
dings and that a Court is bound therefore to 
allow such amendment to be made as may 
be necessary for the purposes of determining 
the real question in controversy between the 
parties, that the real question in controversy 
in the case was whether the balance of 
account as shown in the promissory note was 
or was not due from the defendant and the 
foundation of the claim was the account- 
books and that the lower Court ought to have 
allowed the desired amendment and by refus- 
ing to do so it disregarded an express provi- 
sion of law and failed to exercise a jurisdic 
tion which was vested m it 1934 A.L,J 
■989=153 LC. 65=1935 A. 353. 

Effect of Amendment— Amendment takes 
effect from date of presentation of plaint or 
application. 981 C 658=1927 N. 95; 93 LC 
'625=50 J.LL.J 442 See also 143 LC 504= 
1933 M. 153. 

Court compehing Plaintiff to .amend 
PLAINT— Who can complain— Where the 
Court compels the plaintiff to amend the 
plaint, only the plaintiff can complain ; and it 
is not open to the defendant to complain that 
the Court has no jurisdiction to compel the 
plaintiff to do so. 1934 if 220=66 ILL J. 
315. 

0. 6, R 18.-Under 0.6 failure to amend 
merely involves loss of right to amend and 
therefore not the determination of the suit 


as expressed in the original plaint. 164 LC 
181=1936 Pesh. 155. The Court cannot reject 
a plaint or dismiss the suit under 0 6, R, 18 
but must proceed to try the suit on the origi- 
nal plaint 169 P L R. 1913=19 LC 472. 
Where a plaint was rejected on the ground 
that it was not amended within the time fixed 
by the Court a fresh suit on the same cause 
of action IS maintainable. 99 LC. 538=1927 
L.83 

0. 7.-Sfie3SCW.N 930. 

0. 7, R 1 Scope of.-5« 1925 N. 113. 
The plaint should contain the facts consti- 
tuting the cause of action and the time when 
It arose. 42 C. 85 , 39 LC. 21=13 N L.R 16. 
Pleadings in the mofussil Courts are drawn 
up by lawyers who are not generally familiar 
with the precision of English pleadings and 
in such cases the Courts should took to the 
substance of the plaint rather than to the 
wording. 131 I C 529=1931 P. 179. One 
plaint is only one suit. Jurisdiction depends 
on amount or value of the aggregate subject- 
matters at the date of institution, 40 M 1= 
32 M L J 221 Description of suit in heading 
does not determine nature of suit. See 192/ 
S. 78. Defect in signature is not fatal to a 
suit and the merits are not affected 1927 A. 
514. Adverse possession should be expressly 
pleaded at least as alternative ground. 88 
I C 249=1925 M 1005. Plaintiff cannot be 
tied down to the date of the accrual of the 
cause of action. The Court is entitled to 
determine the date from the facts alleged 
and proved. 9 L 428=1928 L 516 In a 
redemption suit pleadings and proof must 
lelate to the mortgage and plaintiff’.s right to 
redeem. 132 LC. 793=1931 0. 378. Speafic 
date of the cause of action should be given 
in the plaint 131 LC. 529=1931 P 179; 58 
C 418=1931 C. 458, as also the place where it 
arose 58 C. 418. 

Name.— A suit cannot be instituted against 
a dead man. 17 M.L.J 551. If so instituted 
and a decree is obtained it is invalid. 9 Bom. 
L.R 274 See 16 M. 319. 

Description— This term includes age, 
father's name, caste, etc. 7 M.L J. 81. Where 
the Government has recognized a person as 
having a nght to bear particular titles, a 
plaint in a suit against such person may 
contain them. 12 BcngX.R. 443 (P.C.). A 
plaintiff cannot be compelled to insert every 
lame and title to which the defendant may 
conceive himself entitled. 3 M H.C R. 31 
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(a) the name of the Court in which the suit is brought; 

(t) the name, description and place oi residence of the plaintiff; 

(c) the name, description and place of residence of the defendant, so far 
as they can be ascertained ; 

(d) where the plaintiff or the defendant is a minor or a person of un- 
sound mind, a statement to that effect; 

(e) the facts constituting the cause of action and when it arose; 

(/) the facts showing that the Court has jurisdiction; 

(g) the relief which the plaintiff claims; 

(/i) where the plaintiff has allowed a set-off or relinquished a portion of 
his claim, the amount so allowed or relinquished , and 

(i) a statement of the value of the subject-matter of the suit for the 
purposes of jurisdiction and of Court-fees, so far as the case admits. 

I.. Mney suits I 

very of money, the plaint shall state the precise 

amount claimed ■ 


Notes. 

I'twr uE SLaii'FNCE— To describe the 
pjaiiitilf as residing m Qntpore Road in 
Calcutta IS notasulficient de'cription of his 
Ttsifience. 4 CLR.366, 14 \V 1474. Sit' 
iiLo 5R C 418=1931 C 4S8. Facts constitut- 
ing cause of action must be slated See 58 
C 418=1931 C 458, 18 A 403, ISML.J 
122, 13 W R. 248; 10 Boin.H.C.R. 182; 11 A 
438 ; 13 C. 533 (P C ) . 10 Bom H C.R. 414 , 7 
M.HCR.364, 7 C 169; 9 A 486; 13W.R 

Suit by CoRPORAnoN -0. 29, R. 1 onlj 
requires a pleading filed by a corporation to 
be venfied bi a principal officer of the com- 
pany. Byt there is nothing to suggest that 
ffie heading of the plaint should contain any 
further particulars showing the name and 
description or place of residence of the per- 
son who represents such corporation. 26 
SL.R. 431. 

Inconsistent claims.— A claim to set 
aside a deed as a forgery cannot be combined 
wth a claim to set tt aside on the ground of 
absence of consideration, fraud, misreprc- 
sentation, etc. IS I.A. 86 A claim to set 
aside an adoption on the ground that it 
never took place cannot be joined with a 
claim that e\en if it took place it was condi- 
tional one. 14 If. 172. A stranger to a deed 
can aver that it is a foigery, and that if not 
a forgery it IS not supported bj considera- 
Uon. lb iVf L J. 13 (Recent Cases). 

.Reucf cuiMED.-The Court should not 
give the plaintiff more relief than he prays 
for. 6 H.C.R. 9. An injunction could 
be granted on a general prayer. 6 C 485. 
In a suit for partition no decree foi redemp- 
tion can be given. 10 M.L.J. 242 , 5 A 345* 

de^ctive-Rehef not claimed in proper form 
“Duty of Court 93 I C 928=1926 L. 417 

v EElFiCATioN OF PLAINT.— Practice criti- 
ased. see 58 C 418=1931 C. 458. 0 29. 
K.1 only requires a pleading filed by acor- 
porauon to be venfied by a principal officer 
or the company. But there is nothing to 
sugpst that the heading of the plaint should 
contain further particulars showing the 
name and description or place of residence 


102 . 


Clause (E) —In a suit on a promissory 
note payable at a specified place, the plaint 
ought to contain a statement that the note 
had been presented for payment as that 
forms part of the cause of action If there 
IS no allegation of presentment in the plaint, 
the plaintiff cannot be given an opportunity 
of proving presentment. 158 I.C 89=1935 
Pesh 132 


Clause (F).— The value of a suit for pur- 
poses of Court-fees is not applicable for 
determining jurisdiction. Acts of a fiscal 
nature are not to be resorted to for a deter- 
mining questions of jurisdiction 6 M.H.C R. 
151. Plauitiff in certain cases is free to fix 
his own valuation for purposes of jurisdic- 
tion 18 C 378. The general rule is that in 
all suits for account the valuation for pur- 
poses of Court-fees determines the question 
of jurisdiction. 22 C 690; 92 I C. 730=1926 
M 591. If in the course of preliminary 
enquiry in a suit for the value of the relief 
claimed by the plaintiff whether that enquiry 
be instituted at the request of the defendant 
or of the plaintiff whatever be the reason 
assigned for the overvaluation of the reliefs 
It becomes clear to the Court that there has 
been gross under-valuation, it is the duty of 
the Court on the motion of either party or 
expropnomoiuXo order that the plaint be 
returned for presentation in the proper 
Court if the value be held to be not higher 
than the figure up to which that Court has 
jurisdiction. 3 A.W.R. 405 
Procedure.— See 35 CW.N. 267. 

0. 7, _R 2— A claim for contribution 
should distinctly set forth the amounts due 
by each part 14 W.R. 374 Plaintiff is only- 
entitled to the sum specified in the plaint, 
even though on the evidence he is found to 
be entitled to more. 2 M I A 113 See also 
30 C. 406. Rr. 1 and 4 of 0.7 are manda- 
tory. 82 I.C. 201 None of the rules under 
0 7 requiie or allow documents which are 
part of the e\ndence in the suit to be annexed 
to the plaint. On the other hand, such a 
course is forbidden by 0. 9, R. Z Particulars 
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But where the plaintiff sues for mesne profits, or for an amount which 
will be found due to him on taking unsettled accounts between him and the 
defendant, the plaint shall state approximately the amount sued for. 

Loc. Am. — [Punjab.] In the second paragraph of R. 2 of 0. 7, after the word 
"defendant” insert “or for movables m the possession of the defendant, _ or for debts the 
value of which he cannot, after the exercise of reasonable diligence, estimate”; and after 
the word “amount” where it last occurs insert “or value” 

3. Where the subject-matter of the suit is immovable property, tlie plaint 
shall contain a description of the property sufficient 
Where the subject-matter identify it, and, in case such property can be identi- 
properV*^^^ ** mitnovab e boundaries or numbers in a record of settle- 

ment or survey, the plaint shall specify such bounda- 
ries or numbers. 


Loc. Am. — [Calcutta.] After R. 3, O 7, add the words— 

“and where the area is mentioned, such description shall fuither state the area 
according to the notation used in the record of settlement or survey, with or without, at 
the option of the party, the same area in terms of the local measures ” 


4. [S 50, para. 4.] Where the plaintiff sues in a representative character 
the plaint shall show not only that he has an actual 
repreSntath?* existing interest in the subject-matter, but that he has 

taken the steps (if any) necessary to enable him to 
institute a suit concerning it. 


5. [S. 50, para, 5.] The plaint shall show that 
the defendant is or claims to be interested in the sub- 
ject-matter, and that he is liable to be called upon to 
answer the plaintiff’s demand. 

6. [S 50, para. 6.] Where the suit is instituted aftei the expiration of 
_ , . the period prescribed by the law of limitation, the 

irSrilmItation law*”'''”" plaint shall show the ground upon which exemption 
fiom such law is claimed. 


Defendant's interest and 
liability to be shown. 


Notes. 

which aie too voluminous to be included in 
the plaint may be annexed theieto and may 
be delivered separately, and these facts 
should be stated in the plaint. 58 C 418=1931 
C 458 

0. 7, R 4,— Plaint is to state the represen- 
tative nature of the suit 1925 N 183=82 
I C 201 A plaintiff suing in a representative 
character must set it forth, and show that he 
is qualified to fill it 7 B at 470 In Bombaj 
Presidency Alahomedan executors can sue 
without first taking our probate 8 B 241. 
In the case of Hindus, see 14 C. 37 When 
the original plaintiff dies, the suit may_ be 
continued by his legal representative, 
although the latter has not taken out letters 
of administration. 16 B. 519 Production of 
a succession certificate is not a condition 
precedent to institution of the suit 16 M. 
454=19 C 482. See also 17M 14. 

0. 7, R. 5.— Plaint must show how the 
vanous defendants are interested in the 
subject-matter of the suit and the cause of 
action against each 1924 X 191=79 I C. 

m 

0 7, R. 6— R 6 should be construed 
liberally and reasonably. 60 IC 772=3 L. 
L J 22=2 L. 13 ; 46 1 C 495=102 P.R. 1918 
Where a plaint is presented on the re-opening 
date after Court holidays and the period of 
limitation has expired during the holidays, 
the fact that the ground of exemption under 


S. 4, Limitation Act, was not specifically 
mentioned in the plaint will not entail the 
dismissal of the suit inasmuch as the Court 
IS bound to take judicial notice of the 
holidays 168 1 C 383=1937 Pesh 41. R, 
6 has no application when the plaint is not on 
its face time ban ed. 70 P.R 1914=25 I. C. 
463; but is applicable to cases in which the 
suit as laid m the plaint is prma facie barred 
by limitation. 51 1 C. 956=1 L 21. R 6 isa 
rule of pleading It makes no exception to 
the general rule that a plaintiff must plead 
the facts on which he relies for his case If 
a party is advised that his pleadings are 
defective, the remedy is amendment by leave 
of the Court. There is no reason why a 
different consideration should apply to a 
plaintiff who wishes to throw over the 
ground of exemption from limitation plead- 
ed and to put forward some other ground of 
exemption which fie has not pleaded If 
there is no application to amend the plaint, 
the suit ought to be dismissed as barred by 
limitation 37 L W. 370=1933 M. 395=^ If. 
L J zn. See also 20 N L J. 42 Where a suit 
IS prima fade time barred the grounds on 
which exemption is claimed must be alleged 
in ffie plaint. 14S I C 343=1933 L. 491. 
Ground of exemption from limitation not 
set up in plaint cannot afterwards be , set up 
and proved. 75 I C 1048=1924 L 702 A 
ground to save limitation which has not been 
taken in the plaint cannot be taken unless the 
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7. Every plaint shall state specifically the relief which the plaintiff claims 

either simply or in the alternative, and it shall not bt 
statS^ ^ specificalb j^g^essary to ask for general or other relief which ma> 
always be given as the Court may think just to the 
same extent as if it had been asked for. And the same rule shall apply to any 
relief claimed by the defendant in his written statement. 

8. Where the plaintiff seeks relief in respect of several distinct claims or 

„ , ^ j , causes ot action founded upon separate and distinct 

ra^^crL^iidf grounds, they shall be stated as far as may be sepa- 
rately and distinctly 

9. [S. 58.] The plaintiff shall endorse on the plaint, or annex thereto, 

„ , , ^ . a list of the documents (if any) which he has pro- 

admitting ^uced along with it; and, if the plaint is admitted, 
I present as many copies on plain paper of the 

the lease is not properly proved, pass a 
decree for use and occupation. The minor 
relief being inherent m the claim for the 
greater, it is incumbent on the Court to 
grant It when the facts require it. 13 L.L. 
T. 34. In a suit on a negotiable instrument, 
relief on the strength of the original consi- 
deration could be granted if prayed for in 
the alternative 46 C. 663=29 C L J 340=36 
M.L.J 429 (P C) , 14 1 C 399=8 N L,R. 7. 
See also 27 N .L R. 327. [ 17 NX R 22, Ref • 
27 A. 325 (P C); 2 M. LA. 353; 24 A. 4'6 

43 C. 743 ; 29 M. 491 ; 30 M.L J. 302; 2 L. 256 
3 C. 314, 18 C.W.N. 617 (P.C) ; 7 P 845 ; 24 
B 360, Rel on 1 Where specific allegation 
IS not proved, It IS not open to the Court to 
arrive at a finding in his favour contrary to 
the allegation setup 54 I.C 797. A plain- 
tiff h entifled to put his case in the alter- 
native and his suit should not be dismissed 
as being for inconsistent relief 36 A. 476; 7 
A 184; 12 A.L.J. 798. The decree in a smt 
should conform with the rights of the par- 

as they stand at the date of its institution. 

44 C. 47—20 C W N. 1099. A prayer *'for any 
other relief" may cover any other relief 
arising out of the same cause of action but 
not one arising under a different cause of 
action. 13 I.C. 650=92 PX R. 1912. “General 
or other relief " which can be granted must 
be one consistent with the mam reliefs claim- 
ed. Ownership and easement are not rights 
consistent with each other. 1933 L. 
267. An exaggerated claim is no ground for 
refusing a person the rights which he is 
found entitled to 46 I.C 679=13 P R. 1919; 
33MX I. 63._ In a suit for ejectment, a 

possession may be passed. 

M K)36=26 M.L J. 532; 24 M I J ^1-21 
1 C. 724 But a relief which goes be>ond the 
scope of the suit or the facts proved cannot 
be granted 10 LLJ 513=112 I.C 485= 
ISp L. 126. Under R 7, a prajer for general 
relief is unnecessary, and a Court may 
always give general or other relief, as it may 
think just to the same extent, as if it had 
been asked for, 76 I.C 940=5 Pat L.T 33a 
On this section, see also 29 Bom L.P. 147 , 10 
Pat L T 630. Suit for posses.sion— Power of 
{^“rt to grant declaration. 118 I.C 381= 
1929 A. 555. A claim as owner is quite dis- 
tinct irom a claim as manager though the 


plaint. 


Notes. 

plaint is amended 1933 M.VV N 931=1933 
M, 874. Failure to set up acknowledgment 
as saving limitation IS a bar 3 L. 233=1922 
L.39 , 52IC. 243=9 LW S2. Grounds on 
which plaintiff relies for extending the 
period of limitation must be specifically 
alleged in the plaint. 27 I.C. 344=8 SLR. 
69. It IS obligatory as a matter of pleading 
to show the grounds upon which exemption 
from limitation is claimed. Consequently 
unless the plaint is amended, it will not be 
open to a party to rely on an exemption not 
pleaded in the plaint 165 I C 737=1936 M. 
W.N. 411=1936 M. 545. When a plaintiff 
deliberately takes up a definite position as to 
when the cause of action arose, he cannot be 
allowed to shift his ground later on, when he 
finds that position untenable. Thus the 
plaintiff cannot be allowed to take up a new 
plea of limitation rcstmg on certain acknow- 
ledgments at the stage of arguments, when 
he finds his original position untenable. To 
adopt such a course is unfair, as the defend- 
ant has no notice either of the plea or of the 
statements in certain documents on which 
reliance is sought to be placed and he cannot 
therefore be reasonably expected to meet the 
plci 1934 L. 753 ^ Plea of exemption for 
limitation— Inconsistent averments when 
may be allowed. 65 1 C. 279=17 N L.R. 209, 
Where in the plaint returned for presenta- 
tion to proper Court the ground of exemp- 
tion is not stated the endorsement of the 
Court as to the date of receipt and return is 
substantial compliance with the provisions 
ofR.6. 91.C. 157=9 MXT, 374, 1923 L. 
591. The plaintiff ought not to be allowed to 
put forward a new case inconsistent with the 
plaint to enable him to avoid limitation. 30 
C. at 709. 

O. 7, R 7.— The intent and purpose ofR. 
7, is to take the place of the practice previ- 
ously followed by Courts. A Court should 
not refuse to grant a relief not specifically 
claimed m the plaint, if such relief is obvi- 
ously required by the nature of the case and 
is not inconsistent with the relief specifically 
claimed and raised by the pleadings 
although the plaintiff does not ask for any 
general or other relief. Thus in a suit for 
rent under a lease, the Court may, even i£ 
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plaint as there are defendants unless the Court by reason of the length of the 
plaint or the number of the defendants, or for any other sufficient reason, per- 
^ X mits him to present a like number of concise state- 

Concise statemen s ments of the nature of the claim made, or of the relief 

claimed in the suit, in which case he shall present such statements. 

(2) Where the plaintiff sues, or the defendant oi any of the defendants 
•s sued, in a representative capacity, such statements shall show in what capa- 
city the plaintiff or defendant sues or is sued. 

( 1) The plaintiff may, by leave of the Court, amend such statements so 
as to make them correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such list and 
copies or statements if, on examination, he finds them to be correct. 

Loc Ams -—[Allahabad ] In R 9 (a) for the semicolon after “it" m cl. (1) 
sub^htute a full stop and delete the rest of this clause as well as els, (2) and l3) ; and 
<h) Re-nuraber cl (4) as cl (2), deleting the words “or statements” therein. 

[Calcutta ] 0 7, R 9 —For R 9 (1) substitute 

“9 (1) The plaintiff shall endoise on the plaint, oi annex thereto, a hst of the 
documents (if anj) T\hich he has produced along with it. 

(1-A) The plaintifi- shall present with his plamt:— 

(») as manj copies on plain paper of the plaint as there are defendants, unless the 
Court by reason of the length of the plaint oi the number of the defendants, or for any 
other sulticient reason, permits him to present a like number of concise statements of the 
laturc of the claim made, or of the relief claimed m the suit, in which case he shall 
present such statements; 

(li) draft forms of summons and fees foi service thereof 

[Madras.] In R 9 of 0 7 after the word “and” occuinng in the third line- 
delete the comma and the five words following, vis , “if the plaint is admitted” and «weirf 
the expression “along with the plaint” after the words “shall present” 

[Nagpur ] SuhstiUitc the followmg for R 9:— 

“9. (1) The plaintiff shall endorse on the plaint or annex thereto, a list of the docu- 
ments (if anj) which he has produced along with it 

(2) The chief ministerial officer of the Court shall sign such lists and the copies of 
the plaint presented under R 1 of 0. 4, if, on examinaton ; he finds them to be correct.” 

[Oudh 3 In R 9 (1) /or the w’ords “and if the plaint is admitted, shall present”, 
substitute the words “and shml, at the same time, present” .-Uso delete the words “unless 
the Court , present such statements” as wiell as sub-rules (2) and (3) and re-number 
-.ub-rule (4) as sub-rule (2) deleting the w'ords “or statements” 

[Rangoon ] In 0 7, R 9 (1), add the words “on the da3 on which the plaint is 
admitted, after the word “present” 


10 . 

Return of plaint 


[S. 57,] (1) The plaint shall at any stage of the suit be returned 
to be persented to the Court in which the suit should 
have been instituted. 


Notes. 

plaintiff seeks possession on both grounds 
and the case falls under R 8 1929 N 347= 
120 I.C 404 

0. 7, R 9,— A suit IS instituted on the date 
w'hen the plaint is filed and not on the date 
when It is ordered to be registered. 66 I C 
923=34 CL J 46S. 

Annexing documents to plaint.— None 
of the rules under 0. 7 lequire or allow 
documents which are part of the evidence m 
the suit to be annexed to the plaint On the 
other hand, sue! a course is forbiden by Rr 
2 and 9. Particulars which arc too volumin- 
ous to be included in the plaint may be 
annexed thereto and may be delivered separ- 
ately and these facts should be stated m the 
plaint 58 0418=1931 C. 458. 

0. 7, R. 10 — R. 10 applies only when it is 
found that the suit as originally framed was 
wrongly instituted ; it docs not apply when it 
is found at the trial on the evidence that the 
Court has no jurisdiction to grant the relief 


prayed for 1932 S. 67 In many cases, 
the plaintiff has the choice of forum, but 
once a plaintiff has selected to choose his 
forum, he cannot change it at his own plea- 
sure. Having selected the Court in which he 
proposes to file his case, if that Court has 
jurisdiction to deal with it, the case must 
remain there in the ordinary way If there- 
the plaint shows that a particular Court has 
jurisdiction to deal with the case, the plaintiff 
cannot be allowed to withdraw the plaint to 
be filed elsewhere If a Court has jurisdic- 
tion. It IS impossible for it to act under 0 . 7, 
R. 10, for the Court itcelf, if it has jurisdic- 
tion is the Court in which the suit should be 
instituted. 158 I C. 63=1935 R 310. A Court 
cannot return or reject a plaint under 0. 7, 
R. 10, merely becau>c the suit is triable by 
some other Court It can do so only if the 
suit IS not triable by itself 1936 A..MLJ. 
67. When the Court finds that on the 
correct valuation the plamt is not cogni- 
zable by it the proper thing to be done 
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(2) On retuining a plaint the Judge shall endorse thereon the date of it 


Notes. 

is to rctorn the plaint so that it may 
be pre^-cnted to the Court having juris- 
diction. It is not the function of the 
Court to direct the plaintiff to amend the 
valuation or pay additional Court-fee. They 
aie matters for the Court before whom the 
plaint should be properly presented. 1931 M 
o7=6l M LJ. 43. (51 B. 236 ; 8 M 62; 8 B. 
313 ; 7 it. 171, Rel on , 8 B 313 Not Foil ) 
138 1.C. 613=1935 R.310: 153 1.C 
3.1=37 P L R 125. Where a plaint has been 
returned lor presentation to the proper 
Court and the plaintiff appeals against the 
order, he is still at liberty to present the 
plaint to the proper Court subject to the bar 
of limitation 27 Bom.L R 652=89 1.C 68. 
The direction in R 10 ts mandatorj S3 LC. 
308=10 LW 525; SC 834 Suit ffled in 
Ci\il Court mijtead of befoie Collector- 
Proper procedure. 6 P. 358 See also 133 
I.C 411=1931 A 664 

APt'LiCA’.iLTT’i — R. 10 only applies when it 
IS found that the suit as originally framed 
was wrongly instituted in Court, but it does 
not apply when it is found at the trial, 
whether as the result of admission made by 
the parties or evidence led by them, that the 
relief which the plaintiff is really entitled to 
is different from that claimed in suit and 
that relief is not cognizable by that Court 
In the latter case, the Court cannot decline 
jurisdiction and order the plaint to be 
returned but should proceed with the trial to 
to its finish after amendment of pleadings 
or otherwise, and pass such decree as the 
circumstances permit It may in certain 
cases grant permission for withdrawal of 
the suit with liberty to file a fresh suit 
(Case-law discussed) 1933 S. 296 See 
also 165 I.C. 908= 1936 OW.N. 1228=1937 
O, 183 1933 N. 82; 1930 S. 252. R 10 

applies only where the suit is instituted m a 
wrong Court and not where the necessary 
relief under S 20, C P Code, was not 
obtained 23 Bom L R 1086=46 B 229. See 
also 1934 C 565=59 CL J. 47=1934 C. 524, 
0. 7, R 10 applies to a Small Cause Court. 
1926 M. 679=51 ilLJ. 158. Rule applies 
W'hen the suit as originally framed was 
wrongly instituted. 54 1 C 655 It is the 
duty of a Court to return the plaint for 
presentation to a proper Court, and not 
decide the suit on merits if it finds it has no 
lunsdiction to entertain the suit, 88 I.C. 
Wl=1925 0. 735 ; 44 A 686=70 1 C 98 ; 10 M 
211 ; 41 M 701=35 M L J 27 , 41 I.C 203=27 
C LJ. 510 ; 10 L W. 525=1920 M.W N. 163 ; 
15o I.C 53. Where a petition for adjudica- 
hoii of a debtor has been presented in a 
Court having no jurisdiction, the Court 
should not dismiss it but should return it for 
presentation to the proper Court. 145 I r 
5 sS= 1933 L. 851 (1) For passing an order 
retuming plaint to be presented to proper 
CourL It IS not necessary that the Court so 
remrning and the Court to which plaint is 
ordered to be presented should be exercising 
the same kind of junsdiction If for instance 


the plaint is preferred in the revenue Cour 
which has no jurisdiction, the proper couisi 
for the Revenue Court to follow, isti 
return the plaint for presentation in the pro 
per Court which may be the Civil Court 14 
1 (3. 109=1934 P. 234. There is nothing u 
the wording of the rule which forbids thi 
return of the plaint after a late stage of tht 
case. 8 B. 313 (F B ) The plaint cannot b( 
relumed after a decree has been passed. ? 
B. 380 Plaint properly filed— Court send 
mg it to Sub-Judge's Court in course o. 
distribution— Valuation wrongly raised then 
and returned— Plaint re-filed without delay 
in proper Court 1929 L, 409 Plaint n 
account suit returned after passing. Preli- 
minary decree returned is improper without 
a finding by the Court that the amount found 
due exceeds its jurisdiction— No question 
also anses of the withdrawal of the suit anc 
institution of fresh suit. 117 IC 369= 
1‘.29L.248. See also 1933 N 82=29 N.L 
R. 115 Suit for partition— Preliminary 
decree passed— At final decree suit discover- 
ed to be under valued -Return of plaintiff foi 
presentation to proper Court— Power of 
Court. 1930 C 147(1) When the appel- 
late Court decides that the lower (Tourt has 
no jurisdiction to entertain the suit, it should 
return the plaint to the plaintiff, 1 B. 53-!, 
9B 266. BntjecllM 482, 89 1C 511= 
1925 0. 499 Return of plaint cannot be 
made on the ground that it would be more 
advantageous to one of the parties to do so. 
1927C. 87 , 97I,C. 979 There is no pro- 
vision of law which necessitates or even 
empowers the Court to return a plaint on 
the ground that the plaintiff has not men- 
tioned therein the list of the documents on 
which he relies. The Court cannot take 
action under S 151 of C. P Code for such 
purposes 122 I. C. 488 (1)=1933 L 480 
As to whether suit is to be deemed to be 
pending in the Court of filing even after re- 
turn of plaint See 5 R 101 Wheie a 
plaint filed in one Court is returned to be 
presented to another Court, whether the lat- 
ter Court has junsdiction to return the same 
to be presented to the former (jourt Sec 
42 I C. 483=6 L W 239 ; 145 I C 261= 
1933 N. 221 But see 22 L.W. 582=1925 
MW.N. 804 , 64 I.C 496=2 Pat. L T 
839. See also 51 B 236=29 Bom L R 280 
—1927 B 257. Return of plaint— Amend- 
ment of plaint by plaintiff himself and re- 
presentation to same Court— Propriety 32 
L.W 694—59 MLJ. 953 An application 
for leave to sue as a pauper is not a plaint 
and it only reaches the stage of a plaint 
when It IS granted. 52 1 C 688. Where the 
plaintiff applied to the munsif and got leave 
to sue as pauper but subsequently during 
the course of the trial it was found that the 
suit was under-valued and the plaintiff was 
directed to re present the plaint to the proper 
(^urt. Held, that the proceedings before 
the munsif, being without jurisdiction, 
were mere nullities and that the leave granted 
by the munsif was of no avail to the plaintiff 
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Proceduie on returning 
plaint. 

Rejection of plaint. 


presentation and return, Ihe name of the party 
presenting it, and a brief statement of the reasons for 
returning it. 

11. [Ss. 53 and 54.] The plaint shall be reject- 
ed in the following cases 


Notes. 

and that he should once more apply to the 
sub-Court for leave to sue infoma pauperis. 
1933 *\[.W N. 197. If the cause of action 
arises 'vithin the jurisdiction of the Court 
the plaint cannot be returned simply because 
the defendant resides outside the jurisdiction 
of the Court. 32 C. 146. Court not to 
decide material issue of question of damages 
to decide question of jurisdiction. 91 IC. 
737—1926 M. 339. Plaint containing different 
causes of action— Jurisdiction of Court to 
try one cause of action only—Procedure to 
.be followed. 94 I C. 783=1926 B. 283=28 
Bom. L.ht. S21 Plaint returned under S. 
23, Provincial Small Cause Courts Act- 
Order of return by Civil Court— Appeal if 
lies 19J6 C. 83. See also 145 LC. 261= 
1933 N. 221. An application to a Court 
trying the suit to stay a suit is an application 
in the suit and R. 10 does not apply. 150 1 C. 
839=1934 3.95 

iNHEBENT POWERS.— Although R. 10 does 
not apply to a chartered High Court, it can, 
by virtue of its inherent powers, direct the 
return of a plaint for presentation to proper 
Court on dismissing a suit for want of 
jurisdiction. 12 R 432=1934 R. 342 

Limitation —A Court returning a plaint 
for presentation to the proper Court cannot 
hx a time for such presentation, so as to 
•extend the period of limitation for the suit. 
Such an order allowing a period for presen- 
tation is clearly illegal^ and if the presenta- 
tion IS made beyond the period of limitation 
for the suit, the suit will be barred, although 
It is presented within the time fixed 1936 
A.ML J.67 

Plfadings —Plaintiff cannot rely upon the 
pleas in the written stetements for making 
out a cause of action. 46 LC 60 , 6 Bur,L.T. 
85=.0LC 278 

Practice.— The question of valuation and 
jurisdiction is one that should be determined 
at the earliest possible opportunity and, if 
the Court finds that it has no jurisdiction it 
should at once return the plaint to the Court 
having jurisdiction and should not take any 
steps either to enforce payment of Court- 
fees or in a ly other matter. In such a case 
the order requiring the plaintiffs to pay addi- 
tional Court-fees and on their failure to do 
so rejecting the plaint, is ultra vires and 
cannot be upheld (46 M L.J. 345 Not 
Foil SI B. 236, Foil ) 29 N L.R, 367= 
1933 N. 312 It is a settled rule of law that 
the jurisdiction of a Court is initially deter- 
mined by the allegations to be found in the 
plaint. If the plaint as it stood contained 
allegations makin? <^he suit clearly cogniza- 
hie by the Munsiff and he found against the 
claim of the plaintiff for rendition of 
accounts the plain duty of the Court is to 
1-83 


dismiss the suit and not to return the plamt 
for representation to some other Court 
which, on the plea ot the defendants, would 
have had j urisdiction. 1933 .•X. L J. 067=1933 
A. 745. 

Plaint returned bv two Courts— Remedy 
OF applicant.— A plaint was filed in the 
Court of the Second Class Subordinate Judge. 
That Court considered that the ca.se was 
cognizable by the Court of Small Causes and 
returned the plaint for presentation to the 
appropriate Court. The latter Court how- 
ever held that the suit was not triable by it 
and returned the plaint to the applicant. 
The applicant applied in revision asking the 
High Court to determine which Court had 
junsdiction to entertain the suit. HeW, 
that the correct procedure would have been 
to make an application to the District Judge 
under the provisions of 0. 46, R. 7. 145 LC. 
261=1933 N. 221 (1). 

Appeal.— An appeal lies against an order 
passed under this rule. See 0. 43, R. 
1 : also 14 M. 462 , 27 Bom L R. 636=88 LC 
753; 1341 C 203=1931 L 294, but a second 
appeal does not he in such cases, i'ef 1931 
L. Also no appeal lies after the plamt 
has been taken back and re- filed in the Court 
as directed. 5 C.L.J. 580 Bat see 121 I C. 
668 . 

Second appeal —See 1935 574. 

Revision,— Order returning a memoran- 
dum of appeal to be presented to the proper 
Court is rei isable. 7 L L J 285=1925 L 
479 See also 131 I C 303=32 PL R 737. 

O 7, R 11.— All statements in plaint are 
to be taken as true for argutnent on preli- 
minary issue as to whether plaint discloses a 
cause of action 40 C 598=25 M.L.J 104 
(PC). In deciding an application under R, 
11 Uie Court is not entitled to go outside 
the pleadings LL.R. (1937) 1 C 541=41 C. 
W.N. 193. “Cause of action'’, meaning of 
See 54 A. 525=138 1 C. 396=1932 A.L.J. 489= 
1932 A. 543 0.7,R. 11 is merely a rule of 
procedure. It is not meant to enlarge any tax 
ing section but only to ensure a proper appli- 
cation of the Court-Fees and other Acts. 34 
CW.N. 870 The provisions of R Hare 
mandatory and where a plaint is written on 
paper insufficiently stamped, the Court is 
bound to give tlie plaintiff time to make good 
the deficiency. 38 B 41 ; 2 Pat L.J 74 ; 49 C. 
880=27 CW.N. 566; 44 C 352=21 CW.N. 
834 also 1932 M.W.N. 104 (38 B. 41, Ref. 
27 M L J 677 doubted) ; 133 I C. 411=1931 A. 
664 See also 39 P L R. 199 The mandatory 
provision contained in R 11 is intended for 
cases where no other complications intervene 
and the Court has sufficient inherent power 
to depart from the normal procedure to suit 
the exigencies of the situation 40 C.W N. 
747=1955 C 221. The Court’s power. to correct 
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(a) Where it does not disclose r cause of action; 

(&) Where the relief claimed is undervalued, and the plaintiff on being 
r eguired by the Court to correct the valuation within a time to be fixed by the 
< !ourt, fails to do so; 


Notes. 

rhe laluation js not limited under R. 11 to 
uiy particulai stage o£ the suit. It may be 
'‘.xercised by the trial Court at a hearing 
after remand b> the appellate Court. 58 M. 
1051=11 L.W. 562=1935 M. 569=68 M.L.J. 
7S5. A plaint can be rejected at any stage of 
the suit even after its registration (12 A. 
553 : 27 C. 376 and 1922 C. 506, Foil.) The fact 
that the suit was registered, heard b> the 
trial Court; and by the appellate Court and re- 
manded would be of no moment for a plaint 
not correctly valued and stamped can be 
rejected under 0. 7, R. 11. at any stage of 
the suit, the stud provisions being mandatory. 
1935 C. 764. See also 40 C Vi' .N. 1390 Where 
the Court finds that the plaint does not bear 
sufficient Court-fees, to dismiss it on merits 
iB not proper— Correct procedure pointed 
i>ut. 152 1.cf. 799, 1935 L. 75 R. 11 (c) is not 
confined to a case where the plaintiff himself 
has properly valued the relief claimed, but 
has failed to pay the proper Court-fees. It 
applies as well to a case where the Court 
&ds that the plaint has been undervalued 
and ascertains the real value and the deficient 
Court-fee has not been paid by plaintiff 139 
I.C. 520=36 C.W.N. 567=1932 C 685. R. 11 
(d) does not aipply when there is no state- 
ment in the plaint suggesting the suit to be 
barred. 27 I.C. 232=18 CW.N 1340. Plaint 
insufficiently stampted— Court bound to grant 
time for affixing proper Court-fee 27 P.L R. 
1917=39 1.C 766. 3 P L.T. 142 ; 55 I.C 316= 
4 P.LJ. 703 ; 6 O.W.N. 1105. Application for 
leave to sue in forma fattpens is not gov- 
erned by R. 11 , because until the application 
IS granted the suit cannot be regarded as ins- 
tituted. R. 11 applies only to regularly 
mitituted suits and not to other cases 
Therefore, a (Dourt is not compelled on its 
dismissing an application to sue tn forma 
pauperis to grants time within which a pro- 
perly stamped plaint could be filed 158 1 C 
790=1935 M WJ^. 863=42 L W. 655=1935 M 
.878. Where a suit has been registered as an 
ordinary suit and the plaintiff does not pay 
■deficit court fee but, subsequently applies for 
permission to continue the suit as a pauper, 
the application should not be rejected merely 
on the ground that the suit has already been 
registered as an ordinary suit It should be 
considered on merits. (Case-law discussed.) 
ijf?. C-W-N. 747=1936 C. 221. Pauper suit — 
Dismissal— Appeal by plaintiff paying full 
Court-fee— Order by appellate Court for 
payment of Court fee on plaint— Competency 
-Non-compliance — “Rejection” of appeal — 
If wg^ted. 1937 A.W.R 113-1937 
t A “Cfwn of plaint for payment 
■of deficient Court-fee— Payments beyond the 
time fixed by the Court-No application to 
extend the time — But Court has power to 
excuse delay. 95 1 C. 439=51 M.L T. 90=1926 
M. 6 / 0 . In suits to obtain a declaratory 


decree or order where consequential relief is 
prayed for, and m suits to obtain an injunc- 
tion, where the Court finds the relief claimed 
as under-valued, it is under R. 11 ( 1 >), entitled, 
to require the plaintiff to correct the valua- 
tion stated by him in accordance with the 
provisions of S. 7, Court-Fees Act. But so 
long as theie are no rules framed under 
S. 9, Suits Valuation Act, the Court would 
have no standard before it on which it may 
regard the plaintiff's valuation as an under- 
valuation, and its powers of correction would 
have to be exercised on that footing. (Qse- 
law discussed ) 61 C. 796=38 (j.W.N. 589= 
1934 C. 448 (F B.). Where a Court finds that 
a suit IS under-valued and directs it to be re- 
valued, and the re-valuation of the suit is- 
beyond the pecuniary jurisdiction of the 
Court, the proper procedure to be followed 
by the Court is to return it for presentation 
to the proper Court ; the Court has no power 
to call on the plaintiff to pay the deficient 
Court-fee and to reject the plaint on non- 
payment of ths same. S 8 ML.J. 651. Where 
plaint is defective, plaintiff is to be given an 
opportunity to cure the defect. 1 Pat L T. 
188=55 LC. 445. See also 105 I.C. 881=1927 
M. 1002=54 ML.J. 67, SI B 236=29 Bom. 

L. R. 280=1927 B 257. A Court has jurisdic- 
tion to entertain a plaint though it is 
unstamped. 20 I.C. 767=24 M L.J. 6 '& But 

1930 N. 224. Court-fee stamps not 
available in treasury on the day of presenta- 
tion of plaint and hence Court-fee paid 
late— Plaint must be deemed to have been 
presented on the proper date. 115 IC- 
757. It IS competent to a Court to 
reject a plaint after it has been admitted 
and duly registered. 34 C. 20 (FB.) A 
plaint may be rejected at any stage of the 
suit. 18 M. 338; 12 A. 553 But see 28 

I. C 504=1915 M.W.N. _228 (conira). The 
mere unlikelihood of plaintiff's success is no 
sufficient ground for rejecting a plaint. 1 

M. H C.R 240 A suit should not be dismissed 
on the ground that it cannot be maintained 
as a mere acknowledgment of debt. 97 I.C. 
800=1926 L. 472 (1). If plaint cannot be 
rejected in part, see 29 A. 325:59 MLJ. 
^3 (926). Rule does not apply to the High. 
Court in the exercise of its appellate juris- 
diction. 12 A. at 151 (F B.) If a wrong date 
is given for the cause of action and the action 
IS not barred, the plaint cannot be rejected. 7 
N W.P. 354 An appellate Court has the same 
powers of rejecting plaint under R, 11, as the 
Court of first instance 69 1 C 554 (1)=1924 

N. 80. But see 1930 N. 224. Where a person 
claims damages for ‘‘deterioration" of the 
goods from a railway company, but fails to 
furnish along with the plaint the details of 
hisclaimfor damages, this omission by itself 
IS not sufficient to dismiss his claim. 27 A.L. 

J. 859=51 A. 895=1929 A. 597 (2). Plaintiffs 
not appearing on fixed date and not paying 
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(tf) Where the relief claimed is properly valued, but the plaint is written 
upon paper insufficiently stamped, and the plaintiff, on being required by the 
Court to supply the requisite stamp paper within a time to be fixed by the Court 
fails to do so ; 

(d) Where the suit appears from the statement in the plaint to be barred 
by any law. 

Loc. Am — [Calcutta.] Order 7. R. 11.— the following as cl. (tf) 

“(c) Where any of the proMSions of R. 9 (1-A) is not complied with and the plaintiff 
on being required by the Court to comply therewith withm a time to be fixed by the Court, 
fails to do so.'’ 


Procedure on rejecting 
plaint. 


12. [S. 55.] Where a plaint is rejected the Judge 
shall record an order to that effect with the reason 
for such order. 


13, [S, 56.] The rejection of the plaint on any 
Where rejectmn of plaint Qf grounds hereinbefore mentioned shall not of 
t1o?oTfreS'^pfainr^^^° preclude the plaintiff from presenting a 

fresh plaint in respect of the same cause of action. 


Documents relied on injlaint, 

14. [S. 59.] (1) Where a plaintiff sues upon a document in his possession 
Producuon of documert Or power he shall produce it in Court when the plaint 
on which plaintiff sues. presented, and shall at the same time deliver the 

document or a copy iheieof to be filed with the plaint. 


Notes. 

additional Court-fee— Court dismissing suit, 
noting while dismissing “Plaintiffs have not 
paid additional Court fees. Plaintiffs are 
absent”— Dismissal was under this rule 
and not under 0. 9. R. 8 117 I C.789 (2) 
=1929 .\J. 344. 0. 7 R 11 (b), if controls S. 
7 (iv) of the Court-Fees Act, see 1936 S. 25. 

Dismissal of suit and ejection of plaint 
are not identical terms In one case a decree 
is passed and in the other case, it is merely an 
appealable order. 54 A 525=1932 ALJ 489 
=1932 A. 543 Where the Court directed the 
plaintiff to pay additional Court-fee before 
a certain date and the plaintiff applied on 
that date for permission to continue the suit 
as a pauper. Held, the application having 
been made before the expiry of the period 
fixed for pa>ment, the plaint could not be 
considered as having been rejected under 
R. 11. 37 LW 725=1933 M. 498=64 MLJ. 
728 As to rejection of plaint befoie registra- 
tion as suit, see 62 C. 61 

Reducing valuation of plaint.— Return 
of plaint— Re-presentation of plaint with 
same Court fee but with reduced valuation 
valid and allowable— No permission of Court 
necessary for reducing valuation. 134I.C. 
816=1931 M 716 

Extension of time to pay Court-fees- 
Power of Court to grant, after expiry of 
time fixed. 40 CW N 747=1936 C 321. 

As TO ALTERING NATURE OF SUIT OH retum 

of plaint, see 133 I C. 654=1931 L. 622. 

Appeal AND Revision -An order holding 
that a certain Court-fee is payable is re- 
visable 1925 722=48 M.L J. 514. See 

also 1936 L 1021. An order of rejection 
under R. 11 (b) of a plaint is appealable and 
a revision is therefore incompetent 80 P.R. 
1914=25 1 C. 565. Where a plaint has been 
rejected by a Court for non-payment of 


Court-fees, the proper remedy of plaintiff is- 
by way of an application for review under 
0 47,R 11. 2 P 504=4 Pat. L.T. 261. Order 
rejecting plaint-Decree— Appeal and second, 
appeal— Appellate Court rel using to enter- 
tain appeal— Same whether good ground for 
preferring revision to High Court against 
original order. 49 C L.J. 81 Order de- 
manding additional Court- fee— Cannot be 
revised by High Court. 1930 P 227. When 
a suit is dismissed for non-payment of pro- 
per Court fee ■within the time allowed, it 
amounts to a rejection under R. 11, Cls (h) 
and (c), and from that order there is an 
appeal and second appeal. When the appeal 
from the dismissal of the suit is also dismis- 
sed on first appeal, the remedy is a second 
appeal and not a revision application under 
S 115, C P. Code. 60 CL J. 197=38 CW N. 
^3 As to Court-fee on appeal, see 1935 N. 

Res judicata.— An order rejecting a. 
memorandum of appeal for deficient Court- 
fee is not a decree or final order and does 
not preclude the appellant from presenting 
a fresh memorandum on proper Court-fee 
59 C 388=138 1 C 643=1932 C 482. 5?? 
also 40 C.W.N. 1390. 


Practice and Procedure.— The question 
whether a plaint ought to be rejected under 
R. 11 cannot depend on anything which the 
defendant may say in his written statement. 
The defect ought to be apparent on the face 
of the plaint. It is the duty of the Court 
undei 0. 7 to examme a plaint before issuing 
summons. The discovery of a patent defect 
should not, as a rule, be deferred until the 
summons has gone out, and the written state- 
ment has come in. 933 S. 1=142 I C 501 
0. 7, R. 13 —A fresh suit can be instituted 
provided it is not barred. 14 W R 289. 

0. 7, R. 14— It IS competent for a witness 
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(2) Where he lelies on an> other documents (whether in his possession 
or power or not) as evidence in support of his claim 
List o£ other documenis. hc shall enter such documents m a list to be added or 
annexed to the plaint. 

Loc. Am.— [Oudh ] 0. 7, R. U In Oudh for stib-S. (2) of R. 14, substitute 
the fdilowing:— 

(2) WTicre he relics on any other documents as evidence m support of his claim, he 
•ihall enter all of them m a list to be added or annexed to the plamt and shall produce in 
Court, v^hen the plaint is presented, such of them as are m his possession or power In 
regaid to the documents not m his possession or power, he shall, if possible, state in whose 
po'isession or power they are, and shall cause them to be summoned for production before 
the Court on a date to be fixed by the Court for the purpose. 

Ex^hMtion.—X certified copj of a public document is a document "in the power” 
of a party, hut where a document is m the possession of a person other than the plaintiff 
it will not be deemed to he “m the power” of tlie plamlifi. ' 


Statement in case of 15, [S. 60.] Where any such document is not in 
documents not iiihis posses- the possession or power of the plaintiff, he shall 
Sion or power. jf possible, state in whose possession or power it is. * 


Loc. Am,— [Oudh ] [Deleted by Oudh Chief Court.] 

16. [S. 61.] Where the suit is founded upon a negotiable instrument and 
Smts on lostn^iinbk « f instrument is lost, and an ladem- 

nity IS given by the plaintiff, to the satisfaction of the 


instruments. 


Court, against the claims of any other person upon 
such instrument, the Court may pass such decree as it would have passed if the 
plaintiff had produced the instrument in Court when the plaint was piesented 
and had at the same time delivered a copy of the instrument to be filed with the 
plaint. 


17. [S. 62.] (1) Save in so far as is otherwise provided by the Bankers' 
Production of shop-book, Evidence Act, 1891, where the document on 
the plaintiff sues is an entry m a shop-book or 
other account ui his possession or power, the plaintiff shall produce the book or 
acMunt at the time of filing the plaint, together with a copy of the entry on 


Notts. 

for the purpose of refeshin? his memory to 
refer to horoscope made at the time although 
the document has not been included in the 
list of documents under R. 14 41 A ^=23 
C.W.N.577=4SI.A 284 (P.C.) A document 
giiren to a svitnciS to refresh his memory 
docs not come within the meaning of this 
rale. I AI H C R. 168. Reception of a 
document m evidence, whirh has not been 
produced at the proper time, is no ground 
for appeal. 8 M 373 (374). See also ISM, 
LA. 77; 44CL.J 385=99 I.C. 258=1927 C. 

to receive it is a good ground. 
4 M.4l7,8 B 377. Sanction of the Court 
receiving the documents clears the defect of 
tbeir not having been tend-red with plaint 13 
M.I.A, 77. Documents produced by plaintiff 
in answer to case set up by defendants— No 
wcessify for fi[ing_ before first hearing. 4 
rat L.T.o 2. Rejection of documents not 

be shown for non production witn plaint or 
^ first hearing. 101 LC. 911=1927 0 612. 
Do^ment sued on, to be produced with 
plaint; and if it is produced subsequently it 


evidence 1L.6:21 
C\VN. 553 (P.0: 32 ML J. 137=39 1 C2B 
tr.C ;. it should not be sprung upon the 
oppomte party a considerable time after. 44 
ii.e25. A Court may refuse to admit later 
on unlisted documents. 1926 L 527. In a suit 
consideration, 

the defendant dented the receipt of conside- 
plaintiff, in answer, 
produced before recording of evidence bonds 
documents filed 
with the plaint. Held, that in these circum- 
stances no inference could be drawn 
from the non-production 
omission 

from thejist of the documents on which the 
plainhff intended to rely, which list had also 
been filed with the plaint. 1936 L 1016 
Right of Inspectton under 0 11, R. 5 
extends also to documents entered in a list 

plaintiff founding his suit 
on a iost hnndi must furnish security against 
^ssible claims.^ 16 rc 769; 59 I (? 363. 

fifed in Court when may be 
allowed to be used. 60 J C. 372 
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(2) The Court, or such officer as it appoints in this behalf, shall forth- 
with mark the document for the purpose of identifica- 
Original entry to be ^fter examining and comparing the copy 

marked and returned. j 

it to be so and return the book to the plaintiff and cause the copy to be filed. 


Loc Am.— [Allahabad.] Add the following proviso to 0. 7, R. 17 of the Code 
of Civil Procedure-— 

“Provided that, if the copv ib not written in Enghbh or is written in a character other 
than the ordinar}- Persian or Nagn character in use. llie procedure laid down in 0. 13, 
R 12, as to verification, shall be followed, and m that case the Court or its officer need 
not examine or compare the copy with the original.” 


18. [S. 63.] (1) A document which ought to be produced in Court by the 
plaintiff when the plaint is presented, or to be entered 
Inadmissibilitj hf docu- jjj |jg| added or annexed to the plaint, and 
Saint poduced or entered accordingly, shall 

not, without the leave of the Court, be received in evi- 
dence on his behalf at the hearing of the suit. 

(2) Nothing in this rule applies to documents produced for cross-exami- 
nation of the defendant’s witnesses, or in answer to any case set up by the 
defendant or handed to a witness merely to refresh his memory. 


Loc Am. — [Allahabad ] Add the following rules to 0, 7’— 

“19. Every plaint or original petition shall be accompanied by a proceeding giving 
an addiess within in English block-letter at which son-ice of notice, summons or other 
process may be made on the plaintiff or petitioner. Plaintiffs or petitioners subsequently- 
added shall, immediately on being so added, file a proceeding of this nature. 

20. An address for service filed under the preceding rule shall be within the local 
limits of the District Court within which the smt or petition is filed, or of the Distnct 
Court within which the partj- ordinarily resides, if within the limits of the United Piovmces 
of .^gra and Oiidh. 


21. Where a plaintiff or petitioner fails to file an address for service, he shall be 
liable to hav e his suit dismissed or his petition rejected by the Court suo motu or any 
partv- may appl} for an order to that effect and the Court maj make such order as it thinks 
just 

22 Where a party is not found at the address given by him for service and no agent 
or adult male member of his family on whom a notice or process can be served, is present, 
a copy of the notice or process shall be affixed to the outer door of the house. If on the 
date fixed, such party is not piesent another date shall be fixed and a copy of the notice, 
summons or other process shall be sent to the registered address by registered post, and 
such service shall be deemed to be as effectual as if the notice or process had been personally 
serv ed 


Notes. 

0. 7, R. 18.— Failure to pioduce a docu- 
ment— Effect of. See 1924 L 608, See also 
44 CL J 385=99 1 C. 258=1927 C 168; 44 B 
625. Certified copies of public documents 
may be received though not produced with 
plaint. 67 1 C 686=1922 P. 322, When there 
could be no possible doubt about the exist- 
ence of a document at the date of suit, it is 
not proper to refuse to admit it in evidence 
on the ground that it had not been produced 
with the plaint. 8 B. 377 The only penalty 
which the plaintiff incurs is that laid 
down in this rule. 22 P. 971. The penalty 
to the non production 0 f a document under 
0. 7, R. 14 IS contained in R 18 (1), and sub- 
rule (2) IS an exception to sub rule. (1). 1936 
A.L.J. 1195=1936 A.W R, 983. W^herc the de- 
fendant's case IS not cleared till the evidence 
stage, the Court may permit the plaintiff to 
file a document at that stage if it is otherwise 
material. 148I.C1WC=3S PL.R. 28=1934 


L.126. See also 1936 L. 1016. The only 
ground contemplated by R 18 for allowing ^ 
document w hich has not been produced in 
accordance with R, 14 to be pi educed at a 
later stage is that it may be used as evidence. 
The rule does not allow a plaintiff to put 
forward as creating rights a document 
■which he has not in terms used. 168 I C. 
98=44 L.W. 840=1937 M 122 No docu- 
ment can be taken after arguments have 
been heard, unless it be shown that the party, 
with the exercise of due diligence could not 
have obtained a copy of this document at the 
proper stage, nor is any other reason given 
for its non-production before he closed his 
case. 1935 L. 648. 

0. 7, R. 18 (2) —"Defendant's witnesses” 
in R. 18, Cl. (2) includes witnesses who have 
turned hostile to the plaintiff ardmaybe 
treated as the adversary’s witnesses 54I.C. 
311. Sub- rule (2) is an exception to sub- 
rule (1). 1936 AX J. 1195=1936 A.W.R.983. 



<562 


The CiTih Co*jLT Manual (Impeeial Acts). [0. 7, R. 18 


23 Where n pain' eiipaiirs a pleader, notices nr pioccsses for service on hi'm shall 
he vcrvui ii' tin' i-wner pio c.ilif'tl hy O. 3, R. S, unless the Court directs service at the 
afldrc''^ for s^nitc mvoi h.' the party. 

24. A paav who desires tn clian;*i' the address for senict jiven by him as aforesaid 
slull fdc a Vtniicd petition, and the Court may diiect the amendment of the record accord- 
infflv .\ot>cc of s,uch pelihon shall be Riven to such other parties to the suit as the Court 
raa}' derm it necessary to inform, and may he either serv^ upon the pleaders for such 
parties or be sent to them by registmed post, as the Court thinks fit. 

25 Nothing in these rules shall prevent the Court from i^recting the service of a 
notice or pioce^s m anj other manner, if for any reasons, it thinks fit to do so,” 

[Added by Oudh Chief Court]— 19. Every plaint or original petition shall be 
accompanied by an addiess at which service of notice, summons or other process may be 
made on the plaintiff or petitioner This address shall be called the 'registered addiess' 
and service thertat shall be deemed to be sufficient service. 

20. Any party subsequently added as plaintiff or petitioner shall, in like manner, 
file a registered address at the lime of appljing or consenting to be joined as plaintiff or 
jtetitiontr. 

21 . A registered address shall be within the loc^_ limits of the District Court within 
which the suit or petition is filed, if the plaintiff or petitioner resides or carries on business 
within those limits. 

22. If plaintiff or petitioner fails to file a regi|Stered address as required above, 
he shall be liable, at the discretion of the Court, to have his suit dismissed or his petition 
rej'ected. 

An order under this rule may be passed by the Court jik> molu or on the application 
of any partj-. 

23 Where the registered address of the plaintiff or petitioner is within the limits 
of a headquarters town or of a muniapalify of India (including Burma) or Ceylon, a notice 
summons or other process may be served on him at that address by registei ed post and such 
service shall be deemed to be as effectual as if the notice or process had been personally 
served. 


24. In all cases to which R 22 does not apply, where a plaintiff or petitioner is not 
found at his registered address and no agent or adult male member of his family on whom a 
notice or process can be served is present, a copy of the notice or process shall be affixed 
to the outer door of the house. If on the date fixed, such plaintiff or petitioner is not 
present, another date shall be fixed and a copy of the notice, summons or other process 
shall be sent to his registered address by registered post, and such service shall be deemed 
to be as effectual as if the notice or process had been personally serv^. 

25. Whenever a plaintiff or petitioner has engaged a pleader to act for him, a notice 
or process for service on him shall be served in the manner prescribed hy 0. 3, R. 5, unless 
the Court directs serv'ice at his registered address* 

Provid^ th^ where a notice is served on a pleader under the abo.ve rule, he shall 
be given sufficient time to communicate with his client and to receive instructions 

Explanation —mere 10 days’ time has been allowed under this rule, this shall be 
deemed sufficient time vvithm the meaning of this proviso in the absence of an application 
made within such 10 days by the pleader concerned for further time 

26. A plaintiff or petitioner who wishes to change his registered address shall file a 
venfied petition, and the Court shall direct the amendment of the record accordingly 
Notice of .such petition shaU be given to such other parties to the suit or proceedings as the 
Court may deem it necessarj- to inform, and may he either served upon the pleader for such 
parties or be sent them by registered post, as the Court thinks fit. 


27 Nothing in Rr. 19 to 26 shall prevent the Court from directing the service of 
1 notice or process in anj other manner, if for any reason, it ttiinVa fit. 

[Lahofe.] Adi the following rules: — 


19. Even- plaint or original petition shall be accompanied by a proceeding giving an 
ir other process may he made on the plamtiff 

limits P'-ecedmg rule shall be within the local 

S itSn SrWiS 0^ of the District 

ordinarily resides, if vvithm the limits of the territorial 
junsdiction of the High Court of Judicature at Lahore. ^ 

liable ti t or petitioner fails to file an address for service, he shall be 

l^aWe to have his suit dismissed or his petition rejected the Court sno motu or anv 
^y^my apply for an order to that effect, and the CoS may make ISch order as it 


or address given by him for service and no agent 

or aauu maje member ot his i^Iy on whom a notice, summons or other urocess be 
served IS present, a copy of the 'notice, summons or other process shall 1» fixed to Ibe 
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outer door of the house If on the date fixed such partj is not present another date shall 
l*e fixed and a copy of the notice, summons or othei:< process shall be sent to the registered 
.uldress by registered post, and such service shall be deemed to be as effectual as is the 
notice, summons or other process had been personally served. 

23. Where a party engages a pleader, notices, summonses or other processes for 
service on him shall be served in the manner prescribed by 0. 3, R. 5, unless the Court 
directs service at the address for service given by the party. 

24. A party who desires to change the addres's for service given by him afore- 
said shall file a verified petition, and the Court may direct the amendment of the accord 
accordingly. Notice of such petition shall be given lo such other parties to the suit as 
the Court may deem it necessary to inform, and may be eilhei served upon the pleaders for 
such paities or be sent to them by registered post, as the Court thinks fit 

25. Nothing m these rules shall prevent the Court from directing the service of a 
notice, summons or other process in any other manner, if for any reasons, it thinks fit to 
do so 

(Rules 19 to 25 inserted by High Court Notification No 567— G dated 34th 

November. 1927.) 

[Patna.] Add the following rules.— 

19. Every plaint or original petition shall be accompanied by a statement giving 
an address at which service of notice, summons or other process may be made on the 
plaintiff or petitioner, and every plaintiff or petitioner subsequently added shall, imme- 
diately on being so added, file a similar statement. 

20. An addres' for service filed under the preciding rule shall state the following 
particulars — 

(1) the name of the street and number of the house (if m a luwn) ; 

(2) the name of the town or village; 

(3) the post office; 

(4) the distnet; and 

(5) the munsif (if in Bihar and Orissa) or the di'-tnet Court I'lf outside Bihar and 
Orissa) 

21. Where a plaintiff or petitioner fails to file an address foi service, ht shall 
be liable to have his suit dismissed or his petition rejected by the Court mtu, 
or any party may apply for an order to that effect, and the Court may make ^uch order 
as it thinks just. 

22 A party who desires to change the address for service given by him as afore- 
said shall file verified pettion and the Court may direct the amendment of the record 
accordingly. Notice of such petition shall be given to such other parties to the suit 
as the Court may deem it necessary to inform, and may be either served upon the oleader'- 
for such parties or be sent to them by registered post as the Court thinks fit 

[Bombay.] The follownng shall be added as Rr. 19 to 26 in 0 7 — 

“19 Every plaint or original petition shall be accompanied by r. memoraiidum m 
writing givuig an address at which service of notice, ot 
Address lo be filed^ with summons or other process may be made on the plaintiff or 
plaint or oiiginal petition. petitioner Plaintiffs or petitioners subsequently added atia P, 
immediately on being so added, file a memorandum in writing 

of this nature. 


20 An address for service filed under the preceding rule shall be within the local 

VTofi.w. nf to ho District Court within which the suit or petition is 

Nature of address to be Conveniently give an address as afore- 

said, at a place where a party ordinarily resides 

21 Where a plaintiff or pebtioner fails to file an address for service, he 'Shall be 

Consequences of failure dismissed or his petition rejected by the 

to file address »PP^y for an order to that 

effect, and the Court may make such order as it thinks just. 

22. M here a party is not found at the address given by hirn for service and no agent 
■n j , member of his family on whom a notice or 

Procedure when party process can he served, is present a copy of the notice or 
not found at the place of process shall be affixed to the outer door of the house. If on 
address. the date fixed such party is not present another date shall be 

- a . t . ... ^ notice, summons or other process ^all 

he sent to the registered address by registered post pre-paid for adaiew^edgment, and such 
deemed to be as effectual as if the notice or process had been per«cnally 


„ I . a party engages a pleader, notice or pro- 

bervice of notice on cesses on him shall be served in the manner prescribed by 
pleaders. 0. 3, R. 5, unless the Court directs service at the address for 

service given hj' the party. 
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24 V [.arh wLo clcsius U chanpc the address for service given by him as afoiesaid’ 
shall file a fiesh memorandum in wntmg to this effect and the 
Chang.' of address. Court ma^ direct the amendment of the record accordingly. 

Notice of such memoiandum shall be given to such othci 
In til. ^uit as the Couit maj deem it necessary to inform, and may be sen-ed either 
tuKm the pkadci. f^r ^uch parties or be sent to them by registered post, as the Couit 

ihink-. fit , , „ , ^ 

~ 25 Nothing in these rules shall prevent the Court 

Ruie^ not binding on directing the sen ice of a notice or process in any other 
' manner, if, for any reasons, it thinks fit to do so 

jXpphcabilitj to notice 26. Nothing m these rules shall apply to the notice 

*ind(M 0, 21, R. 22. prescribed by 0. 21, R. 22. 

[Nagpur. 1 Add the following as Rr. 19 to 23 — 

“19 E\eri“ plaint or original petition '■hall be accompanied by an address at vi’hich 
'Crviii nr places'- may be made on the plaintiff or the petitioner. The address shall be 
ailinn the local limits of the Cnil distiict m uhiOh the suit or petition is filed, or of the 
distnet 111 which the path ordmanlj resides, if within the limits of the Cential’ 
I’lovjnce'. and Berar This address shall be called the "registeied address” and it shall 
hold good throughout interinculory proceedings and appeals and also for a further period of 
tft.. Jear^ fram the date of fimil dcusion and for all purposes indudmg those of execution. 

20 , A:i> r.d' t} subsequently added as plaintiff or petitioner shall in like manner file a 
•.■a!-.tered adclre-s at the time of appljing or consenting to be jomed as plaintiff or 
^et'l£nlu ' 


21 'll If the plamtitti or the petitioner fails to file a legistered address as 
'I'quircd b} R 19 or 20, he .shall be liable, at the disci etion! of the Court, to have his suit 
iismi-ssid or his petiton rejected 

Ad older under this rule may be passed 'by the Court suo nwtu or on tlie application 
■if an) paitj 

(2) \Vheie a suit is dismissed or a petition rejected under sub-rule (1) the plaintiff 
or the petitioner maj apply for an order to set the dismissal or the rejection aside and 
if he files a registered address and satisfies the Court that he was prevented by any 
sufficient causy from filing the registered address at the proper time, the Court shall set 
aside the dismissal or the rejection upon such terms as to costs or otherwise as it thinks 
fit, and shall appoint a day for proceeding with the suit or petition. 

22 Where the plaintiff or the petitioner is not found at his registered address) and' 
no agent or adult male member of his family on whom a process can be served is present, a 
copy of the process shall be affixed to the outer door of the house and such service shall be 
deemed to be as effectual as if the process had been personally served. 

23. A plaintiff or petitioner who wishes to change his registered address shall file a 
,'erificd petition and the Court shall direct the amendment of the record accordingly. 
Notice of such petition shall be given to such other parties to the suit or proceedings as 
the Court may deem it necessarj* to inform." 


ORDER VIII. 

WfuiTEK Statement and Set-off. 

1. [S. 110. Cf. S. 112.] The defendant may, and if so required by the 
\\’ntten statement. Court, shall, at or before the first hearing or within 

^ such time as the Court may permit, present a written 

statement of his defence. 

_ Lw. Am.— [Oudh.] 0. 8, R. l.—Add the following as R. 1 (2), and read the 
existing R. 1 as R. 1 (1) — ^ 

1 .® written statement a list of all the documents 

on which he rehes as cadence in support of his case, shall produce with the written state- 
ment such of the docuinents as are ra his possession or power, and shall cause the others 
to he summontd on a date to be fixed by the Court for the purpose 

E^lamUo>i~K ce^fied copj of a public document is a document “in the power" 
V ^ aorament 13 m the possession of a person other than the defend- 
j,nt, it will not be deemed to he m the power of the defendant. 

Note*. 

I* “A written statement cannot be 
hiMbyonewho is not a party to the suit. 

25 W K-1/; Where a written statement on 
behalf of defendant is not filed by him per- 
soaally or on bis behalf by a duly constituted 
out by sl third person, the procedure 


is not regular. 53 A 466=131 1C. 543=1931 
AX,J. 181—1931 A. 533 (2). A written state- 
ment tendered before, or at the first hearing, 
need not bear any Court-fee. S B 400. The 
practice of filing written statements on behalf 
of persons accused of criminal offences iS’ 
improper. 32 1.C. 137=20 CWi^. 128. 
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[Lahore.] The lolbnmg vras aided:— 

and with such written statement shall produce in Court 
Written statement. all documents in his possession or power on which he bases 

his defence or any claim for set-off. 

(2) Where he lelies on any other documents (whether in his possession or power 
Ml not) as ei-idetice m suppprt of his defence oi claim for set-off he shall enter such- 
documents in a list to be added or annexed to the written statement 

2. The defendant muat raise by his pleading all matters which show the 

^ . suit not to be maintainable, or that the transaction is 

allj Jeaded.”^'^** ^ Either void or voidable in point of law, and all such- 

^ ’ grounds of defence as, if not raised, would be likely 

to take the opposite paity by surprise, or would raise issues of fact not arising 
out of the plaint, as, for instance, fiaud, limitation, release, payment, perform- 
ance, or facts showing illegality. 

3. It shall not be sufficient for a defendant m his written statement to deny 
Denial to be specific. generally the grounds alleged by the plaintiff , but the 

delendant must deal specifically with each allegation 
of fact of which he does not admit the truth, except damages. 

4. Where a defendant denies an allegation of fact in the plaint, he must not 

■pvocivo dpnini do SO evasively, but answcr the point of substance. 

Thus, if It is alleged that he received a certain sum of 
money, it shall not be sufficient to deny that he received that particular amount, 
but he must deny that he received that sum or any part thereof, or else set out 
how much he received. And if an allegation is made with diverse circum- 
stances, it shall not be sufficient to deny it along with those circumstances. 

5. Every allegation of fact in the plaint, if not denied specifically or by 

Cn-.rc- necessary implication, or stated to be not admitted in 

apecincaemai. the pleading of the defendant, shall be taken to be 

admitted except as against a person under disability : 


Notes. 

0. 8, R. 2 —Defence to be specific and 
clear. 76 1 C 603=1923 C S78. Limitation 
should be specifically pleaded. 66 I C 287= 
34 C L.J 205 ; 69 1.C 194 Limitation under 
special law cannot be allowed to be rai'ied in 
appeal. 69I.C 194; 60 I C 280=32 CLJ. 
236 ; 4610 787=28 CL] 216. Plea of want 
of necessity cannot be raised for the first 
time in appeal 1 P 612=3 Pat L T. 367. _ A 
defendant in a suit in ejectment, denying 
plaintiff’s title and tenancy, cannot plead 
want of notice to quit 17 ML.J. 287. 
Raising of new defence for the fii st time in 
appeal not allowed. 95 I.C. 573=28 Bom L. 
R. 513. In many cases persons in werifying 
the pleadings, defendants their written state- 
ments or plaintiffs their plaints are often 
found to say something which is not strictly 
true, eg defendant may deny the making 
of a contract in order to force the plaintiff 
to give evidence and be subjected to cross- 
examination or to put the matter raised in 
issue. But by such action he does not 
render himself liable for prosecution for 
perjuiy for making false statement. 1930 C. 
639=129 1 C 111. 

O 8, R. 3.— As to what amounts to an 
admission of the case in plaint, see 1927 A. 
225=95 I C 1. 

0.8, R. 4 —It is a principle underlying 
R. 4, that the pleadings should be specific. 27 
A.L.J 1153=1929 A. 721 (2). 

O. 8, Rr. 4 and 5.— It is enough to say m 
1-84 


the written statement that a fact is not ad- 
mitted in order to pul the plaintiff to proof 
of It. 40 L.W. 366=1934 M. 579=67 M L.J. 
327 See also hS A 700=1933 A. 521 
0. 8, R. 5. Application or— R S is 
limited in its application to cases where there 
IS in fact a pleading before the Court 20 C. 
WN. 1192=43 C 1001 ; 115 I.C. 425; 1930 P. 
293 For scope of R. 5, jee47 I.C. 589=35 
M.L.J.372. A defendant who does not put 
in any defence is bound by all the allegations 
in the plaint , under R. 5, every allegation of 
fact in a plaint must be taken as admitted 
unless denied or stated to be not admitted in 
the pleading of the defendant The rule is 
not confined to a case where a pleading has 
been put in by the defendant; it equally 
applies to a case in which the defendant puts 
m no pleading. 60 B. 788=164 I.C. 189=38 
Bom.L.R. 577=1936 B. 285. But it has been 
well settled that a mere omission to file a 
written statement does not amount to an ad- 
mission of the facts stated in the plaint. 14 
P. 70=157 I C, 433=1935 P. 3C6 Where in 
a suit for dissolution of partnership and 
accounts the plaint stated the proportion of 
shares, defendants, while alleging that the 
shares were different, did not specify what 
the shares were, held, that the Court could 
treat the evasive denial as an admission of 
the correctness of the statement in the plaint. 
113 I.C. 370=19^ S. 7. A denial of know- 
ledge of a fact is not a denial of the fact,, 
nor is it even putting the fact in issue. It 
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Provi<ied liiat u.c Co’jri :na; in its flescici.ion require any fact so admitted 
to l»e proved oiherwise than by such admis.sion. 

6. [ S. 1 11. 1 ( 1 ) Where m a suit for the recovery of money the defendant 
claims to set-off against the plaintiff's demand any 
iMriicufcr^ (11 sci-ou to ascertained sum of money legally recoverable bv him 
ui wn cn s a e- plaintiff not exceeding the pecuniaiy limits 

of the jurisdiction of the Court, and both parties fill 


Notes. 

merely means that the defendant dentes that 
he has any knowledge of it, but any man can, 
of course, admit a fact of which he has no 
personal knowledge. Where a defendant in 
a mortgage suit instead of denying specifical- 
ly or refusing to admit specifically, the mort- 

S age in favour of the mortgagee, merely 
cnies knowledge of the mortgage, such a 
procedure is nether a specific denial of the 
mortgage nor is it a statement that the mort- 
gage IS not admitted, and consequently under 
R 5. It must be held against such defendant 
that he has by implication admitted the 
mortgage in favour of the mortgagee. 152 
I.C. J9S=1934 R. 278. A recital in the written 
statement that a certain allegation in the 
plaint is not admitted cannot be deemed to 
be an admission, but amounts to denial by 


art. UUfc aiUUUUlS ty UCIll«li D/ 

necessary implication. SS A. 700=1933 AX. 
J. 998=1933 A 521. See aiso 168 I.C. 330= 
1937 S. U ; 1934 M. 579=67 M.L.J. 327 
CoNSTSuCTioN —Strict construction ought 
not to be placed on the written statements as 
IS placed on pleadings in England. 39 I.C 460; 
45 I C. 878. In the absence of specific denial, 
a document relied on by a party must be 
accepted as admitted between the parties and 
merefore need not be proved. 41 B, 89=18 
Bom,L R, 946. Allegations m plaint not 
denied in written statement, effect of. 49 1 
C. 73^ Such portions of plaintiff’s claim as 
arc admitted by defendant need not be proved 
byplmntiff. 131 1 C. 206=1931 L. 203 A 
pleading "not known” cannot be held to be the 
admitted ” 133 I C 414 
A; 423. The words "stated to be not 
^mitted inR 5 means specifically stated to 
ie not admitted. 22 L W. 26=1925 il. 950. 
C/mmous clause that defendant denies all 
allegations not expressly admitted is not 
suiiiaent. (Ibid.) 

0.8,S.6; SWPE OF— The provisions of 
R 6 andO. 20, R. 19 (1) read together, show 
mat the Court must treat the claim of the 
defendant^ exactly as if the defendant had 
Wed a plaint and the Court must pass a 
decree in favour of the defendant, if his 
Claim is established, even though the claim 
of the plaintiff against the defendant is dis- 
discussed. ISO 
I.C. 433=1934 A LJ. 393=1934 A 543. The 
ruieonly provides for set-off in suits for 
recovery of money but makes no provision 
V ^ This rule 
can allow an 

•quitable set-off if the amount claimed arises 
•out of the same transaction though notan 
ascertained amount 92 I.C 787=1926 0. 
SUL. Where defendant makes a counter- 
daim to the plamtifPs suit and the Court 


decides to hear two together but the plamtift 
withdraws his “^uit with liberty to bring a 
fresh one, ihe counter-claim can be continued 
as a plaint and proceeded on its merits. f2 
k 486, Ref) 152 I.C 552=1934 R 160 In a 
suit for accounts defendant counter claimed 
—Court dismissed plaintiff’s suit and passed 
decree in favour of defendant— equit- 
able set-off was rightly allowed and R. 6 is 
no bar. 35 C.W.N. 17=132 I.C 195=1931 
C.358. .Jce fl/jo 128 I.C 763=1930 A. 875 
27 A. 145. See also 59 C 833 (counter-dhim 
by defendant allowed by way of equitable 
set-off). "Debt” in this rule means a present 
® liquidated sum of money 
42 M. 873=37 M.L.J. 193. “Ascertained sum” 
means a conclusive and indisputable amount 
37 I.C 367. See also 130 I.C 87=1931 N. 12 
It does not include unliquidated damages and 
profits^ 130 I C* 87 Specified sums 
are not necessarily ascertained sums of 
money "legally recoverable” within the 
metomg of the rule 16 C 71 ; 95 I.C. 358= 
19a S 225 A sum to be ascertained on a 
settlement of account is not an ascertained 
sum. 49 1 C 193; 57 C. 855. A counter- 
claim for a definite amount by way of set-off 
though not admitted is a claim for an ascer- 
tained sum 1933 R. 13. 

Distinction between set off and 'counter- 
claim'.— 24 Bom L R. 998=1923 B. 113 ; 47 B. 
182—24 EomX.R. 328. A set-off is either 
legal or equitable. R. 6 is restricted to legal 
set-off. Equitable set-off is allowed if the 
demands arise out of the same transaction or 
are so connected that they can be looked 
upon as part of the same transaction and 
when the amount is unascertained. 0.20, 

R. 19 (3) recognises equitable set-off. A 
set-off may be purely defensive, that is, it 
may’ amount to an adjustment or satisfaction 
of the plaintiff's claim or it may be a counter- 
claim under which the defendant claims a 
decree for the surplus amount due to him 
In a defensive setoff, the set-off claimed 
must be recoverable at the date of the plain- 
tiffs suit. In a counter-claim the sum 
claimed by the defendant should be legally 
recoverable at the date when he makes the 
claim, i.e , at the date when he files the 
written stetement The words “legally re 
coverable” in R. 6, mean legally recoverable 
at the date of the institution of the suit in 
one case and mean legally recoverable at the 
oate when the counter-claim is made in the 
other case. Although in R 6and O.20,R. 

19, there is no clear distinction between a 
mere set off, t e„ a defensive set off and a 
counterclaim, a distinction has been made in 
radian Courts m accordance with the law of 
England, as it is based on a sound principle. 
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the same character as they fill in the plaintiff’s suit, the defendant may, at the 
first hearing of the suit, but not afterwards unless premitted by the Court, present 
a written statement containing the particulars of the debt sought to be set-off. 

(2) The written statement shall have the same effect as a plaint in a 

Effect of set-off. cross-suit so as to enable the Court to pronounce a 

final judgment in respect both of the original claim 
and of the set-off ; but this shall not affect the Hen, upon the amount decreed, 
of any pleader in respect of the costs payable to him under the deciee. 

(3) The rules relating to a written statement by a defendant apply to a 
written statement in answer to a claim of set-off. 


Notes. 

1936 C. 277 See also 34 Bom L R 1401= 
1932 B. 617. There IS a different terminus- 
ad quern for the case of a mere "^et-oft and 
the case of a counter demand In the for- 
mer case the amount claimed must be legally 
xecoverable by him on the date of the suit, 
while in the latter it must be legally recover- 
able by him on the date of his written state- 
ment. The result is that he can get a set off 
up to the amount of the plrintiff's claim 
'proxided his claim was not time-barred at 
the time of the suit But if he wants to have 
a decree for the excess amount, he must 
-show that it was not time-barred at the time 
when he filed the written statement. A claim 
■for set-off cannot be allowed in respect of an 
•unascertained amount. ISO I.C. 105=1934 A. 
L J. 286=1934 A 427 ; 1936 N. 290 Before 
a set-off can be allowed the parties must fill 
■the same character as they fill in the plain- 
tiff’s suit. 8 L. 105=101 I.C. 762=1927 L, 
228 It is not open to a defendant to claim 
a set-off in respect of unliquidated damages 
for alleged breaches of contracts 24 Bom. 
L.R. 99^1923 B. 113; 130 I.C. 87=1931 N. 
12, 1933 R. 13. Plea of setoff as distinct 
from equitable set off. 9 N.L J 227. Set-off 
■not pleaded m written statement, effect of. 
See 102 I.C 688=1927 L 431. The right of 
set-off exists not only in cases of mutual 
debts and credits but also of cross demands 
arising out of the same transaction 21 I.C. 
716=19CWN 1183, 17 CW.N. 1060=19 C 
L J. 152; 126 1 C 444=1930 L 808 
Legal and equhable set-oef.— A legal 
Bet off requires a Court- fee because it is a 
claim that might be established by a separate 
suit in which a Court-fee would have to be 
■paid. But there is no such fee required in 
the case of an equitable set-off which is for 
an amount that may equitably be deducted 
from the claim of the plaintiff where a 
■Court-fee has been paid on the gross amount. 
An equitable set-off may however only be 
claimed by the defendant for a claim ansing 
out of the same transaction as the plaintiff's 
claim. 1934 ALJ. 421=1934 A. 115. ^ee 
also 1936 A M L J 60 (court-fees necessary/ . 
When there are different demands ansing 
put of the same transaction or so connected 
in their nature and circumstances that they 
can be looked upon as part of one transac- 
tion, there arises an equitable set-off on 
which no (^urt-fees are payable. 1936 A.M. 
L.J. 10=39 P.L.R. 345=1937 L. 73 It 
is not the law that a claim to set-off a 


definite sum of money can only be put for- 
ward under R. 6. Nor is it the case that an 
equitable set-off can only be urged when the 
claim IS to an unascertained amount. The 
claim by way of equitable set-off can be 
uiged when the claim of the defendant is to 
an ascertained amount also But a claim for 
equitable set-off will not, however, arise sim- 
ply because there are cross-demands ; there 
must be some connection between them which 
will make it inequitable to drive the 
defendant to a separate suit. The two claims 
must arise out of the same transaction, and 
there must be knowledge on both sides of an 
existing debt due to one party and a credit 
by the other party, founded on and trusting 
to such debt as a means of discharging it. 40 
CW.N 751. R 6 applies onl\ to a legal 
set-off and not to any other set-off that a 
party may equitably claim 39 I C. 508= 
62 P.R. 1917. R. 6 not a bar to equitable set- 
off 35 C W.N. 17; 1930 A. 875. An equitable 
set-off which is barred by limitation cannot 
be allowed 42 M 873=37 M L.J 193 ; 22 U. 
139 , 28 M.LJ. 294 . 39 M 939=30 ML.J. 
59=32 IC 80 See also 44 IC 428=34 
M I. J. 32 ; 62 C.L.J 430=40 CW N. 75 ; 1936 
N. 290; 160 I.C 908=1936 Pesh. 57; 8L. 
105=101 IC 762=1927 L. 228. 122 I.C. 
490 But iee 21 I.C. 716=19 CWN. 1183. 
Where in a suit on a promissory note the 
defendant puts in a counter claim that he 
had pledged gold with plaintiff as security 
for the promissory note and prays for a 
decree for the excess of gold value over 
plamt amount, but does not stamp his 
counter claim, on his admission of the execu- 
tion of the suit note, the suit must be decreed 
as the two transactions are separate. But if 
the defendant stamps his counter claim pro- 
perly, the two cases can be tried together m 
one suit. But the filing ofthe stamp paper 
in the appellate Court will not validate the 
counter claim in the trial Court and the 
defendant’s remedy is only to file a separate 
regular suit on his counter claim. 156 1 C. 
425=1935 R 116 A claim to set-off must 
be adjudicated according to common sense 
and enuity, 82 P.R 1914=25 1 C 560. Tune- 
barred claim by a coparcener gainst joint 
family cannot be set-off 41 M.L.J 370=62 
I.C. 852 In case of legal set off, defendant 
IS not bound to put forward his counter-claim 
and a separate suit by him will lie. 60 I.C. 
226=12 L W. 173. The Court is bound to 
try a claim to set-off which fails under 0. 8, 
R. 6. 57 1.C. 656=12 L.W. 85 ; 40 M. 688=30 
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Loc Am.— C?ain.i.] 

“liti'I M" !'!. 'I '■ 


r^-rV (f (I'i—.lihl the ?,oi<is.— 

I <) 7, Kr/ li* IS liiUlalis mufaudi?, apply to a 

if l:f w.rc a plauiiifr". 


lilustratiotis. 


■ ui I R- iWJO to H and appoints. (’ his cxLaitor and rcsiduarj' legatee. 

j. . ai. 1 II takes «.«t administration to B's effects C pay' Rs. 1,000 as surety for 
Ihcti Ji su.s lor leaacu C cannot set-oft the debt of Rs. 1,000 against legacy, for neither 
C ’ 1..1 }> tills the same character Mith respect to the legacj as they fill with respect to 
tin yaimenl ot tlie Rs 1,000. , . , , „ i , j 

ih) A dies intestate and in debt to U C takes onl administration to A's effect 
anil P biijs part of tho effects from C. In a suit for the purchase-money by C against 
/.' the latter cannnot set-off the debt agaiml the price. loi C fills two different characters, 
trtie As the lendor to B in which ht sac-, D, auJ the otbci as representative to A. 

(t) A sues B (in a bill of exchange. B .iKcgcs that A has wTongfully neglected to 
insure Z?'t goods and Is liable to him in omncnsation which he claims to set-off. The 
anr.uiit not being ascertained cannot be set-off. , 

(d) A sues H on a lull of exchange for Rs 500. B holds a judgment against A 
f.-t K-. 1,000. The two claims bLing botii definite pecuniary demands may be set-off. 

' (c) A SUL'S B foi compensation on acciount of trespass, B holds promissory note 
r Rs. l.liOO fi.mi A and claims to set-oft that amount against an> sum that A may recover- 
in iht '-itit. B may do so, for, as soon as A lecovers, both sums are definite pecuniarj 

" ij) A and B sue C for Rs. 1,000. C cannot set-off a debt due to him by A alone, 
(if) A sues B and C foi Rs. 1,000. B cannot set-oft a debt due to him alone by A. 
(fr) A owes the partnership firm of B and C Rs. 1,000. B dies, leaving C sur- 
luinn. ci sues C tor a debt of Rs. 1,500 due m his separate character. C may set-off 
the debt of Rs. 1,000. 


7, Where the defendant relies upon several distinct grounds of defence or 
- , . a i j set-off founded upon separate and distinct facts they 

b' stated, as far as may be, separately and 


8. Any ground of defence which has arisen after the institution of the 

suit on the presentation of a written statement claim- 
Xew ground of defence. Jjjg ^ set-off may be raised by the defendaut or plain- 
tiff, as the case may be, in his written statement. 

9. [S. 112.] No pleading subsequent to the written statement of a defend- 


Notes. 

MX.J. 6SS. A plea of set-off cannot be rais- 
ed without filing a written statement, 25 1 C. 
361=16 M,L.T. 122; 28 P L.R. 297=1927 L. 
431. Conditions as to right to set-off. 2 Pat, 

L. J. 451=40 1 C. 350. Failure to plead 
equitable set-off is not bar to suit. It is not 
obligatoiy' to plead an equitable set-off. 49 

M. L.J. 1'4=192S if. 830. Defendant making 
a statement that he Mould make a separate 
counter-claim is not estopped from claiming 
a set-off in the same suit. 20 L.W. 531=1925 
Mj 228. Rr. 6 does not apply to unascer- 
tained sum, blit if cross demands areiery 
closely connected, set- off can be pleaded. 49 
5r.L.J. 14=1925 M. 830. The whole of the sum 
claimed as set-off should be within jurisdic- 
tion. 2 R. 349=84 I.C. 956 Court- fees on 
claim of set-off. See 1927 N. 74=97 I C. 916. 
Even in suit on negotiable instrument, 
defendant can claim set-off. 130 I.C 87= 
1931 X. 12 Attorney's hen — The question 
whether an attorney's lien should or should 
not be allowed to intercept a set-off between 
the parties to a suit, is, in India, a matter for 
the Court’s discretion. The lien has no over- 
riding priority 34 Bora.L.R 1429=1932 B. 
619. See also 40 C W.X. 458 The Cinl Pro- 
cedure Code does not contain exhaustive 


general principles of law applicable to a 
question of attorney's lien for h\s costs. That 
question is governed by the relevant principles 
of law, inasmuch as the C. P Code does not 
in terms say that the pre-existing law 
(English law.') is to be abrogated. 38 C W.N 
1031 ; 40 C W N. 458. Claim ai ismg out of 
territorial iurisdichon can be the subject- 
matter of set-off. In this respect it differs 
from a counter-claim 34 Bom.LR. 1401= 
1932 _B 617 "Suit for recovery of money’’.— 
A suit on a promissory note accompanied by 
deposit of title-deeds is a claim for recovery 
of money within the meaning of R 6, as the 
•words “suits for recovery of money” do not 
necessarily mean a suit for recovery of 
money pure and simple. Moreover a suit 
in which it is asked that the defendant may 
be called upon to pay a certain amount of 
money, and in default a certain property 
should be sold, is a suit for monev. 1933 R. 
13=147 I.C. 134. (8 C W N. 174, Dist. ; 10 A. 
587, Foil. 

O. 8, R. _ 9.— Court's permission is neces- 
sary for filing pleading in reply to defend- 
ant’s written statement 27 Bom L. R. 890= 
1925 B. 390 There is no special provision in 
the Code which entitles a minor defendant io 
file an additional written statement on attain- 
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Subsequent pleadings. defence to a set-ofif shall be 

presented except by the leave of the Court and upon 
buch terms as the Court thinks 6t, but the Court may at any time require a 
written statement or additional written statement from any of the parties and 
fix a time for presenting the same. 

10. [S. 113 ] Where any party from whom a written statement is so 


Procedure when party 
tails tu present written 
ctatement called for by 
Court 


required fails to present the same within the time 
fixed by the Court, the Court may pronounce judg- 
ment against him, or make such order m relation to 
the suit as it thinks fit. 


Loc. Am$ —[Allahabad.] Adi the following rules to 0. 8’— 

11. Every party, whether original, added or substituted, who appears in any siui or 
other proceeding shall, on or before the date fixed in the summons or notice served on hun 
as the date of hearing, file m a Court a proceeding stating his address for service, wiitteu 
111 English in block letters and if he tails to do so he shall be liable to have his defence, 
if any. struck out and to be placed in the same position as if he had not defended. In this 
respect the Court maj act suo wotu or on the application of any party for an order to such 
..fleet, and the Court may make such order as it thinks just. 

12 Rules 20, 22, 23, 24, 25 and 26 of 0. 7 shall apply, so fai as may 'be, to 
addresses for service filed under the preceding Rule. 

{Noie.—R 26 has been deleted by Allahabad High Couit.] 

[Lahore ] Add the following rules'- 
ll. Every part}, whether orig!.ual, added or substituted, who appears in, any suit 
or other proceeding shall on or before the date fixed in the summons, notice or other process 
served on him as the date of hearing, file in a Court a proceeding stating lus address for 
iseircicc, and, if he fails to do so, he shall be liable to have his defence, if any, struck 
out and to be placed m the same position as if he had not defended. In this respect the 
Court may act suo moUi or on the application of any party for an order to such effect and 
the Court may make such order as it thinks just. 

12. Rules 20, 22, 23 , 24 and 25 of 0. 7 shall apply, so far as maj be, to addresses 
for ser\ice filed under the preceding rule, 

[Nagpur.] Add the follownng as Rr 11 to 13 — 

11. Every defendant in a suit or opposite party in any proceedings, shall, on the 
first day of his appearance in Court, file an address for service on him of any subsequent 
process. The address shall be within the local limits of the Civil district m which the 
suit or petition is filed or of the Cnil district in which the party ordinarily resides, if 
within the limits of the Central Piovinces and Berar This addiess shall be called the 
“registered address" and it shall hold good throughout interlocutory proceedings and 
appeals and also for a further period uf two j-ears from the date of final decision and foi 
all purposes including tho'.e of execution 

12. (1) If the defendant or the opposite party fails to file a registered address as 
required by R 11, he shall be liable, at the discretion of the Court, to have his defence 
struck out and to 'be placed in the same position as if he had made no defence. 


Notes. 

ing majority. The matter can only fall under 
R. _ 9, and under that rule, an additional 
written statement otherwise than by way of a 
defence to a set-off shall only be presented by 
leave of the Court and on such terms as the 
C^urt thinks fit. The Court has, therefore, 
discretion either to grant or re use permis* 
Sion and if it refuses leave except in the case 
specifically named, it is final and cannot be 
interfered with m revision 153 1 C 453=1935 
M. 117=41 L W 640=68 M L J 1S5 Where 
no harm has resulted from not filing proceed 
ings for registered address and the case is 
going on normally, and the ad (ress is there- 
upon put in, which appears to h-ive been ac- 
cepted by all the parties and b\ the Court as 
a sufficient address, the Judge is wrong m 
ordering the defence to he struck out and he 
cannot proceed against the defendant ex parte 
and decree the suit 1935 L 791 
O 8. R. 10 -R. 10, relates hack to R 1 as 
^cll as to R 9, and the rest are of the natuie 


of an explanation to R. 1. 40 1 C 223=1917 
M W.N 241. But see 1 B. 217; 43 C. 1001. 

4ppLiCABiLiTY.-~RuIe applies only to speci- 
fic requirement by the Court to the filing of 
a written statement and not to a general 
direction in the summons that such a wntten 
statement may be filed. 12 0 L J. 532=^ I. 
C. 540=1925 0 567. Vakil refusing to file is 
sufficient cause to excuse delay m filing 
written statement. 41 M.L.J. 213=44 M 978. 
As 0.8in terms applies only to a wntten 
statement and a set-off, the plaintiff could 
not be called upon to put in the counter- 
written statement. Where a Court thinks it 
necessary to clear up the ground further, the 
proper procedure to he followed is that laid 
down in 0 10. R. 1 of the Code. 31 Bom L. 
R It 18=1929 B 413 

Appeal — Where the Court refuses to strike 
out the plaint on the ground that the plaintiff 
has sufficiently set out the particulars of 
fraud alleged the order is not subject to 
appeal 131 I.C, 129=1931 L. 77 
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All uiidoi thi,- rult,- may Jk passed by the Omit siw nxoUi or on the application, 
of aiM lurtj. 

(i) WIitTc ilii Cmrl lias .struck nut the Jet'em;.; under sub-rule (1) and has adjourned 
th- III arum oi thi stilt or the proceeding and where the defendant or the opposite party at 
01 Ire'r*'n such hearing, apK^ib and assigns suflicimt cause for his failure to file the legis- 
ten iJ .nldress he ina> upon such tirinb a' the Court directs as to costs or othenvise be heard 
in answer to the suit or tht proceeding as if the defence had not been struck out. 

f3) Where tho Court has struck out the defence under sub-rule (1) and has conse- 
qiicntb pa'^sed a decree oi order, the defendant or the opposite party, as the case may 
be, may apply to the Cnuit by which the decree or order was passed for an order to set 
aside the decree or order; and if he files a registerod addiess and satisfies the Court that he 
pifvcnted by any sufficient cause from filing the address, the Court shall make an 
order setting aside the decree or order as against him upon such terms as to costs or 
otherwise as it thinks fit, and shall appoint a day for proceeding with the suit or proceeding- 

Provided that where the decree is of such a natuie that it cannot be stet aside as 
against such defendant or opposite pailj only it may be set aside as against all or any of 
the Lther defendants or opposite parties 

13, Rules 20, 22 and 23 of O, 7 shall apply, so far as may be, to addresses for 
seivice filed under R. 11. CVo/i/icuhnMf Nos. 7390 aitd 7391, dated iJte 19th September 
V)2fJ.) * 

COudh.] II. Every defendant in a suit or opposite parly in any proceeding shall 

on the first day u£ his appearance m Court, file an address (to be called the ‘registered 
addres-’) lor senicc on him of any subsequent notice, summons or other process- and if 
he fails to do shall be liable, at the discretion of the Court, to have his defence' or 
n'riy. ir any. struck out, and to be placed in the same position as if he had made no 
uctenco ur reply. 

All order undei this rule may be passed by the Court sno moiu or on the application- 
of any party ivduon 


12. Rules 21, 23 and 23 to 27 of 0. 7 shall apply, so far as may be, to addresses 
for scrviK filed under the preceding rale, and R 24 shall m the same manner 
apply, but as if the words at the beginning “In all cases to which R 23 does not aonlv”’' 
were omitted 


13. Nothing in Rr. 11 and 12 shall apply to the notice prescribed by 0. 21 R. 22. 
[Patna ] Add the following rules:— ' 

li. Eve^ party, whether original, added or substituted, who appears in any suit 
entering appearance to the summons, notice or 
a statement stating his address for Service and 
if he fails to do w he shall be liable to have his defence, if any, struck out and to be placed 
in the «^e position as if he had not defended. In this respect the Court may act suo motu 

m«l totr to' ^ 


ORDER IX. 

Appeasance of Parties and Consequence of Non-Appearance. 

1. [S. 96,] On the day fixed in the summons for the defendant to appear 
Parties to appear on day answer, the parties shall be in attendance at the- 

<-0“rt-house in person or by their respective pleaders 
todam 10 appearand and the suit shall then be hL.d unless the heLng U 

adjouinedt o a future day fixed by the Court. 

1032=1933 

A, /<sj Cr.B.). Desirability of framing a new 
rule making 0. 9 applicable to execution pro- 


^ Nota. 

O, 9, R. 1.— 0, 9 does not apply to 
execution proceedings. 35 I.C. 337. See 
a/so 13 L 761 ; 1931 M 656=61 ML.J.348 
« J- 622=1931 A, 594; 1^ I C. 

97 (EB ) ; 17 A 106. 41 I.C 586 
=21 C.VVN 769,47 CL J 87;S1MLJ.219 
=1926 N1. 980, 1926 M 432=5o \lij^0- 
50 iL 67=.q M L.J 219; 100 I.C 518=1927 
C420; 53C 679. 1929 L. 744. TheVrovi- 
sjons of 0. 9 do not in terms apply to execu- 
tion proceedings but execution applications 
w be restored under the inherent powers of 
Court. 13 L. 761=142 I.C 686=1933 L.99. 


m « IV yiu 

out 1931 M 656=61 Ml. 
J. 34o (FB ). 0. 9 does not apply to the 
special set of circumstances contemplated by 
M W N. 390=63 I.C. 961= 
14L..W, 15. The Court has power to order 
a case to be set down for bearing if the 
defendant enters appearance before the time 
tor ap^arance fixed in the summons. 4 
Beng.L R. App 75. For the meaning of the- 
words dayfixed”, jw2A. 67. A defendant 
has a ngh to appear at the heating of the 
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2. [S. 97.] Where on the day sa fixed it is- 
found that the summons has not been served upon the 
defendant in consequence of the failure of the plain- 
tiff to pay the court-fee or postal charges (if any) 
chargeable for such service, the Court may make an 
order that the suit be dismissed: 


] ijsmissal of suit where 
^uwirons not served in con- 
sequence of plaintifi's fail- 
ure to pay costs. 


Provided that no such order shall be made although the summons has not 
been served upon the defendant, if on the day fixed for him to appear and' 
answer he attends in person or by agent when he is allowed to appear by agent. 

Loc. Am.— [Allahabad.] After the words in the fourth line “for such service”" 
visert the viords “or that the plaintifE has failed to comply with the rules for filing the 
u-ipy of the plaint for sen'ice on the defendant”. 


Where neither party ap- 
pears, suit to be dismissed. 


3. [S. 98.] Where neither party appears when 
the suit IS called on for hearing, the Court may make 
an order that the suit be dismissed. 


Notes. 

case although he has not been served. IS B. 
160. The provisions of 0. 9, C P. Code, by 
themselves, do not apply to a casein which 
the plaintift or the defendant has already 
appeared but has failed to appear at an 
adjourned hearing of the case. For such a 
case the procedure is laid down in 0 17» 
which deals with adjournments. 1935 A L J. 
209=1935 A.W.R. 90=156 LC. 754=1935 A. 
210 

Insolvency Court —The Insolvency Court 
in the mofussil has by virtue of S 5 of the 
Provincial Insolvency Act, the same powers 
of setting aside orders passed ex parte as it 
has under 0 9, CP. Code. 61M.L.J.719. 

Revenue Court— A Civil Court to which 
an issue has been sent by the Revenue Court 
for decision under S. 271, Agra Tenancy Act, 
1926, and which has decided that issue ex 
pflfte has jurisdiction under S 14 land 0 9, 
C. P. Code, to entertain an application for the 
setting aside of the ex Parte decision and to 
decide the issue on the merits. 147 1.C 721= 
19J4A.L.J, 831=1934 A. 86. 

Mortgage suit— Necessary party implead- 
ed AUER LIMITATION— Dismissal —R 9 
of 0, 1 of the Code is subordinate to 0 34, 
R 1. A mortgage is indivisible and if all the 
parties entitled to share in the money due on 
the mortgage are not on the record the smt 
must be dismissed in its entirety. When a 
necessary party has not been impleaded at 
the time of the institution of the suit but has 
been brought on the recoid after the period 
of limitation has expired, the whole suit 
must be dismissed, (1 Pat.L.J. 468, Foil.) 37 
C.W.N. 478=1933 C.621 

0. 9, R. 2.— Court ordering summons in 
the ordinary way and by registered post— 
Plaintiff paying process-fee and not postal 
charges— Dismissal of suit— Illegal. 9 L 
I. J. 96=90 1.C. 909=1927 L. 157; 99 1 C 909. 
The Court is bound to fix a time within 
which the process-fee is to be paid into Court 
as provided for in 0. 48, R. 2, C P. Code , 
and the failure to so fix a time amounts to a 
material irregularity ; when no such time has 
been fixed, the dismissal of the suit under 0. 
9, R.2, for failure to pay process-fee is illegal 
and unjustified. 158 I.C 250. This rule does 


not authorise the Court to dismiss a suit 
meiely for the reason that the process-fee 
which is required lor fresh summons is not 
filed promptly along with the application for 
the issue of such summons. 1933 P 582. The 
rule has no application to a case where the 
plaintiff did not lumish the correct address of 
the defendants or did not go with the pro- 
cess server to serve the summons, 99 I C. 898- 
=9LL.J. 135=1927 L. 170 See aUo 132 I.C. 
524=1931 L. 655. (To such a case 0 9, R. 5 
applies and the plaintiff has three months’ 
time to supply the correct address for fresh 
summons.) The Court cannot dismiss the 
suit before the date fixed for hearing. 2 A. 
318. The rule will apply where there are 
more defendants than one, and the plaintiff 
fails to pay process-fees for one or some of 
the defendants only. 5 Bom H C (AC) 119, 
But jeeR. 11. Reasonable time for com- 
pliance with Court's order to be given 55 1. 
C. 650 Failure to file affidavits of service of 
summons on guardian of minor defendants— 
Dismissal for default is not proper. 55 I.C. 
826=1 Pat L.T. 125. A fresh application can 
be made where an application for a final 
decree in a mortgage suit is dismissed for 
default of appearance of both parties. 431. 
C. 518—16 A.LJ. 1431. The mere fact that an 
case had been previously dismissed for de- 
fault IS no reason for refusing to restore it 
after a second dismissal. 43 I.C. 180. On- 
this rule, see also 9 C. 163 , 20 B. 541. No- 
appeal lies from an order dismissing a suit 
under 0. 9, Rr 2 and 4 for deiault, as it is 
not a decree, plaintiff could seek relief under 
R. 4. 38 A. 357; 9 C. 627. Dismissal of an 
application for insolvency is not a bar for the 
making of afresh application 1928 P.116' 
(49 1 C.229, Foil ). 

Revision— 8 0 W.N. 1179. 

O. 9. R, 3.— Rule applies only to a case 
where a date is fixed for the appearance of 
the defendant 49 A. 592=25 A.L.J 437. 
See also 130 I.C 771=1931 L. 69; 1925 L. 
96=78 I.C 15; 94 I.C 237=1926 L 320. The 
provisions of 0 9, R. 3, are not obligatory, 
but merely give the Court a discretion to 
make an order in suitable circumstances that 
the suit be dismissed 162 I C 557=1936 P 
437. Unless a date has been fixed for the 
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4 . f S. 99.j Where a suit is dismissed under rule 2 or rule 3, the plaintiff 

may (subject to the law of limitation) bring a fresh 

Plaintiff may briiip, fresh suit ; or he may apply for an order to set the dismissal 
suit or Couit may icstore jf satisfies the Court that there was suffi- 

cient cause forks not paying the court-fee and postal 


Notes, 

appearance of the defendant and neither 
party appears when the suit is called on for 
hearing on that date, 0- 9, R 3 would not 
apply. 159 I.C. 226=1935 L. 656. Where an 
al>plication to restore jmf dismissed for 
de/a«/i under 0.9, R 3 is also dismissed in 
dejaulU c Second application to restate it is 
competent. 148 I.C 917=1*^34 Peali 13. 
Day fixed for hearing prehmuiarj issue— 
I'aities ahseiit— Dismissal of suit, if pioper. 
1929 L 830=31 P.L.R 441 to whether 
a suit dismissed under this rule can be 
restored, sec 103 I.C. 020. The mere physical 
presence of a pleader not instructed to pro- 
ceed w ith the case is not an appearance. 9 1. 
C 842. Notice of application for restoration 
of a suit dismissed under this rule in the 
absence of both the parties need not be sent 
to the other side. (10 A.L.J 399, Foil ) 24 
O.C. 347=1923 0. 55. When the parties 
state that the case be struck off as settled it 
amounts to withdrawal and no suit can lie 
again. 32 I.C 624=(1916) 1 MW.N.171. 
Application for amendment of issues— Par- 
ties absent— Suit cannot be dismissed 6 
Pat,LJ. 331=63 I.C 746. See also 102 1 C 
416=1927 S 228 Where an application is 
made for the amendment of issues and the 
Court fixes a day for the consideration of 
the appheation for amendment but the parties 
do not appear on the fixed date the Court has 
-no right to dismiss the suit for default. It 
•can only dismiss the applicaticn for amend- 
ment. 35 P.L R. 342=1934 L 237. On an 
application of plaintiff to amend the plaint 
the amendment was allowed and fresh sum- 
mons was ordered to be issued to the defen- 
dants along with copies with amended plaint 
which plaintiff was asked to file in a certain 
time. Plaintiff failed to file the copies of 
the amended plaint and on the date fixed, 
both parties were absent, whereupon the suit 
was dismissed. Held, that the case fell 
under R. 3 and not under R. 5 and that 
the order of dismissal was proper. 146 1 C. 
1031=1934 P 18. Failure to appear must 
be on the day fixed for hearing, or on the 
date to which the hearing is adjourned. 2 
A 67 (P.C ) ; 4 M.H C. 56 See ,iso^ 1933 N . 
234 But the smt is not to be dismissed for 
failure to appear on the day fixed for 
judgment. 100 I C. 472=9 LLJ. 178 
Where in a mortgage suit a preliminary 
decree vias passed and the judgment debtors 
failed to pay up the amount and thereupon 
the plaintitf applied for a final decree but 
^e parties were absent on that date and the 
Court dismissed the sud under 0 9, R 3 and 
die plaintiffs subsequently applied under 
S. 151 praying for the setting aside of the 
order, held, that the Court had no power 
to dismiss the suit but should have pro- 
ceeded to pass the final decree. Held also 


that the order of dismissal was an abuse 
of the process of the Court and could be 
rectified in an application under S. 115. 10 
O.W.N. 293=1933 0 . 229=8 L. 496. A 
Judge IS not bound to wait until the Court 
is about to close for the day. 7 M. 355 . 
When neither party _ appears, the (Tourt 
should dismiss the suit, and not strike the 
case off the file. 10 M. 270 The trial Court 
refused to restore to file_ a suit which was 
dismissed under R. 3 without giving due 
weight to the facts that plaintiff had been 
taken ill, that his Counsel was only a few 
minutes late, and that a fresh suit would be 
barred H eld, thit the suit should be res- 
tored to file and proceeded with according to 
law. 148 1 C. 17S=3S P L R. 345=19341. 
34 (I). The rule applies to execution appli- 
cations. 20 B 541. See also 9 C. 163. No 
appeal lies from an order under this rule 
10 M 270 

0. 9, Rr. 3 and 4 —Where in the course of 
adjustment of business a case was trans- 
ferred to the file of another Court but no 
notice of the transfer, was given to the plain- 
tiff, and when the case came up for hearing 
none of the parties was present and the suit 
was dismissed under R. 3, the Court should, 
on the application of the plaintiff, restore the 
case 165 I.C. 563=38 P.L R. 1 1 18. 

0. 9, R. 4 : Application — R 4 does not 
create but declares the right of bringing a 
fresh suit while at the same time permitting 
the plaintiff in the alternative to proceed with 
his original suit. The alternative provisions 
of the rule are not mutually exclusive , and 
a plaintiff whose application for restoration 
of the dismissed suit has been rejected is not 
thereby precluded from bringing a fresh <imt, 
subject to the law of limitation. 15 P. 716= 
17 Pat.L T 644 R. 4 expressly applies to 
suits, and cases under 0 21, Rr. 100 and 101 
are not suits within this rule. 52 1 C 416. 
ButreeZP. 372, infra Where a previous 
application for amendment of decree was 
dismissed for default on account of the 
plaintiff failing to file the process papers, a 
second application for amendment was held 
to be maintainable 12 P. 179 , 144 I C 59= 
1933 P 208 (39 C. 265, Foil ) An applica- 
tion under 0. 21, R. 100 is not an application 
in execution, the proceedings being in the 
nature of a summary suit R 4 can well 
apply to proceedings tinder 0 21 R. 100, 4 
Pat L T. 93=2 P. 372 O 9, R 4 does not 
apply to the dismissal of an application 
under 0 21, R 90 53 C 679=1926 C. 773 
Application under, to restore suit— Applica- 
bility of S 5, Limitation Act— Power of 
Court to extend time 51 A 487=27 AL.J. 
323 

“Sufficient Cause”, what is. — A bona 
fide mistake which is not unreasonable 
amounts to &uffi:ient cause. 96 I C. 881 
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"liaigCb (if any) required within the time fixed before the issue of the summons, 
ir fi>r his non-appearance, as the case may be, the Court shall make an order 
setting aside the dismissal and shall appoint a day for proceeding with the suit. 

Loc. Am.— [Bombay.] this rule shall be numbered as R. 4 (1) and the foUow- 
•L sub-R (2) shall be added to it-— . ,• 

^ (2) The provisions of S. 5 of the Indian Limitation Act. 1908, shall apply to apph- 

olions made undci this rule 

5 fCf. S. 99-A.] i[(l) Where, after a summons has been issued to the 


Leg. Ref. 

*faia. (.1) was suDstituted by Act X.KR 
jf 1920. 

Notes. 

a)=1926 L 634. 3 Horn H C. 60, 1351 
C 199=1932 L 176 {Dona fide mistake as 
to date of hearing is good cause to set 
a&ide order ) See aho 130 I C 542=1931 
P. 87. (Where plaintifir was not able to 
attend on account of I'tckcthng by volunteers 
it would be a sulUcienl cause to set aside 
order of di':mi>sal of 'Uit 130 IC 542) 
If there are minor plaintiffs or defendants, 
represented b;, a next friend oi guardian ad 
a.'d the next friend or guardian is 
absent, through whatever cause, at the trial 
and the Court makes an order of dismissal 
of suit or an ex parte decree, the absence 
of the next friend or guardian, as the case 
may be, is alone a sufficient reason for set- 
t'lig aside the order of dismissal in the case 
of minor plaintiffs or the ex parte decree 
against the minor defendants 152 I C. 
163=1934 M 616=67 MLj. 387. WHie- 
ther absence of counsel amounts to sufficient 
cause, see 26 M 599, 1929 L 882 (1) 
VVhere the non-scrvice is due to the process 
being mislaid in Court, the suit should be 
restored 9 L.LJ 19=100 I C. 595 (1). 
Grounds for restoration of suit dismissed 
under R. 3 See 103 I C- 620 As to care- 
lessness of petitioner, see 27 Punj L.R 264, 
An application under this rule need not al- 
ways be accompanied by an aflida\it 3 
Bora L R. 130. Default to pay process-fees 
for the attendance of one of se\eral defen- 
dants— Sujt cannot be dismissed against 
all 60 IC 377=2 Pat LT 256. The 
mere fact that the District fudge put down 
in his order of remand that the parties 
were to appear before the Subordinate 
Judge on a certain date does not prove that 
this direction is actually conveyed to the 
counsel of the parties or to the parlies by 
the counsel concerned and there is “suffi- 
cient cause’’ within the meaning of 0 9, 
R. 4 for the absence of the plaintiffs^ on 
such date. 1935 L 163, Duly authorised 
agent present— Suit cannot be dismissed for 
default 3 Pat L.T. 447=68 I C 659 A 
Judge when restoring a suit to file under 
this rule cannot pass an order as to the 
general costs of the suit 26 B 201 An 
order of d'smissal for default can under 
R 4 be set aside onl\ by the Court which 
passed the order 2 L L J 48=55 Ti Cs 
^ The two remedies provided by 0 9, 
R 4, are not mutually exclusive. 96 I C 
187=1926 A. 678 See also 26 AL,J. 776 
=1929 A. 131. One out of several plaintiffs 
I-8S 


may appear on behalf of all and the non- 
appearance of the ether plaintiffs may be 
excused The restoration of a suit is entirely 
a matlci of discretion for the Court and the 
mode of its exercise cannot be interfered 
with by a Court ot appeal where the lower 
Court has restored the suit foi certain rea- 
sons. 27 A.L.J. 1103. Court is bound to 
consider application to set aside order under 
this section even though there has been a 
compromise in the case 28_ N.L K. 295. 

Notice.— On an application under R. 4 
notice to a defendant IS unnecessary. (10 A. 
L J 399, Foil.) 24 O C 347=64 I C. 767=1923 
0 55. Where a suit is restored after 
its dismissal on the ground that neither the 
plaintiff nor the defendant had appeared on 
the date fixed originally for the hearing of 
the case, the defendant is entitled both in 
equity and as of right to notice of the date 
fixed forbearing the case after its restoration 
by the plaintiff (17 J C. 292, Dist ) 55 A 
684=1933 A L J. 962=1933 A 522. 

Appeal— No appeal lies from an order 
under R 4 refusing to set aside the dismissal 
of a suit under R. 3. 43 I C. 180 ; 42 I C 613= 
2PatLW 172 Fresh application can be 
made although the application to sue in 
fotma pauperis 1 $ oitce dismissed 2Bur.LJ 
217=1924 R 161 , S3 C 679=96 1 C 70S. 

0 9, E 5.— R 5 does not gi\e the appel- 
lant the light to apply for fresh summons at 
any time within a year (now three months) 
irom the date of return to the Court. 17 I.C 
294 It gives the Court power to dismiss the 
suit if after a summons has been issued to the 
defendant and returned unserved, the plaintiff 
fails for a period of three months to apply 
for the issue ot a fresh summons, unless 
within that time the plaintiff shows cause for 
extending the time An order dismissing the 
suit before the expiry of three months to 
which plaintiff is entitled for tracing out 
defendant, is premature and irregular 1933 
P. 557=147 1 C. 179 Dismissal for default— 
Absence of petitioner— Non-service— Efiect 
of. 1926 C 1 12=90 1 C 675. An order staying 
proceedings under 0. 9, R 5, C P. Code, is 
illegal, where the leport on the summons 
which was attempted to be served is that the 
defendant is absconding. 38 P L.R. 197. 
Where the defendant's address is not furni- 
shed by the plaintiff for service of summons 
the Court cannot dismiss the suit under 0 9, 
R 2. Under R. 5 he has three months to 
supply the correct address for fresh sum- 
mons 132 I C. 524=1931 L 655 The provi- 
sions of 0 9, R. 5 giving one year's time (now 
three months' time) for the issue of first 
summons would not apply to appeals, 50 B 
815=100 I C 147=1927 B 68, dissenting from 
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Dbraissal of suit where 
plaintiff, after summt^ns le- 
turned unser\cd, fails' tor 
three months to applj for 
fiesh ftiunmon-i. 


defendant , 01 to one of several defendants, and return- 
ed unserved, the plaintiff fails, for a period of three 
months from the date of the return made to the Court 
by the officer ordinarily certifying to the Court re- 
turns made by the serving officers, to apply for the 
issue of a fresh summons the Court shall make an 
order that the suit be dismissed as against such defendant, unless the plaintiff 
has within the said period satisfied the Couit that— 

(a) he has failed after using his best endeavours to discover the resi- 
dence of the defendant who has not been served, or 

(/>) such defendant is avoiding service of piocess, or 
(c) there is any other sufficient cause for extending the time, 
in which case the Court may extend the time for making such application for 
such period as it thinks tit,] 

(2) In such case the plaintiff may (subject to the law of limitation) 
bring a fresh suit. 


Procedure when onlj 
plaintiff appears. 

When summons dulj 
served 


6. [S. 100.] (1) Where the plaintiff appeals 
and the defendant does not appear when the suit is 
called on for hearing, then— 

(fl) if it is proved that the summons was duly 
served, the Court may proceed ex parte ; 


Notes. 

25M.L.J 451. See also 21 I.C420. A sum- 
mons ought not to be ordered after the lapse 
of one year (now three months) unless the 
plaintiff shows that there has been no laches 
on bis part. 15 Beng L R. (App.) 12 See also 
SC I26;3Bom.LR 402. This rule applies 
also to application for final decree in mort- 
gage suit. 193m 795=135 1.C. 377. 

0. 9 , Rr 5 and 6 : Non-sekvicf of sum- 
mons— Dismissal of SUIT FOR LACHES— Ap- 
plication TOR RESTORATION.— The question of 
exercising inherent powers comes when the 
powers expressly conferred hy the Code are 
exhausted. A summons was returned unserv- 
ed with the note that it had reached only 
after the expiry of the date fixed. There- 
upon plaintiff applied for issue of fresh 
summons, but the Court jejected his applica- 
tion and dismissed the suit for laches of the 
plaintiff. This order was sought to be sup- 
ported as being passed under inherent power, 
ai no provision of the Code was mentioned. 
FfeJd, that the Court was empowered to act 
under either R S or 6 and that the order 
of dismissal passed under inherent power 
should be set aside. 147 IC. 200=1933 P. 
582. 

0. 9, R. 6 ■ Scope of rule— Procedure — 
See 1 P. 188=69 I.C. ^7 R. 6 lays down 
when the Court may proceed esr parte but 
mere appears to be no explanation in the 
Code what ev parte procedure is. 69 I C. 
619— 1923 X S3. A decree passed on merits 
m the absence of the plaintiff and his pleader 
reporting no instructions is an ex parte 
derrec. 1927 II .W.N. 897=1928 M 234 A 
decree passed in the presence of the pleader 
for defendants is not an w parte decree 6 
P 383=103 I.C. 711=1927 P 291. Where 
the witnesses came to Court late on account 
of heavy rain and the defendant not being 
present when the case was called the Court 


treated the case as closed. Held, that the 
case fell under this rule and an application 
under 0 9, R, 12 was sustainable. The fact 
that the defendant’s pleader was physically 
present when the ca.se was taken up will not 
make any difference. 149 I.C. 512=30 N.L, 
R.W. The application of the rule is not 
limited to defendants residing within Bnlish 
India. 23 A 99. 0. 9, R 6 is not meant to 
be penal, but only intended to prevent undue 
delay. 134 LC 268=1931 N. 122. The words 
“proceed ex parte” in R 6 mean proceed to 
take and determine evidence 42 C 1001=^ 
C.W.N. 1192 The appearance referred to in 
this rule is an appearance in an answer to a 
summons to appear and answer the claim on 
a day specified therein. 7 A. 538. "When a 
suit IS called on for hearing" in connection 
with 0. 9 refers to the first day's hearing 
and in connection with O 17, R. 2 means 
"when the suit is first called on for hearing ” 
26L.W. 76=104 I.C, 37l=1927M. 7Q9.Ex 
parte proceedings cannot be taken on the 
basis of a service effected through registered 
post. 1926 L 579=95 I C. SX Plaintiff 
ready— Defendant applying for adjournment 
—Court granting same— Plaintiff’s evidence 
taken all the same and ex parte decree 
passed-Legality. 50 C L J. 549=1930 C. 2Sl 
(1) The mere fact of a case, being ex parte 
does not render bad evidence otherwise reli- 
able. 37 IC 27=3 OLJ. 468 A decree 
cannot be passed ex parte merely because the 
defendant does not appear The plaintiff 
must prove prma fane that his claim is 
true. 91 I C. 119=1926 0. 192; 118 I C 527 

d 9, R. 6 and 0. 17, R. 2.— Applicability- 
Date fixed for hearing of suit after framing 
of issues— Defendant absent— Application by 
pleader for adjournment— Refusal of— 
Pleader withdraw’ng— Decree— is ex parte 
-“Appearance." 1937A.L.J 239=1937 A. 347* 
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(&) if it is not proved that the summons was 
W hp summons not dulj served, the Court shall direct a second summons 
to be issued and seived on the deiendant; 

(c) if it IS proved that the summons was seived on the defendant, but not 
in sufficient time to enable him to appear and answer 
When summons served, on the day fixed in the summons, the Court shall posl- 
Kut no m ue ime. hearing of the suit to a future day to be fixed 

by the Court, and shall direct notice of such day to be given to the defendant. 

(2) Where it is owing to the plaintiffs's default that the summons was 
not duly served or was not served in sufficient time, the Couit shall order the 
plaintiff to pay the costs occasioned by the postponement. 

7. [S. 101.] Where the court has adjourned the 

Procedure wheie defend hearing of the suit ex parte, and the defendant, at or 
ant appears on day of ad before such hearing, appears and assigns good cause 
journed hearing and assigns foj- hig previous non-appearance, he may, upon such 
non*appSrance previous Court directs as to costs or otherwise, be 

heard in answer to the suit as if he had appeared on 
the day fixed for his appearance. 


8. [S. 102. J Where the defendant appears and the plaintiff does not appear 
Pioccdure .ihere defend- Court shall 


ant only appears. 


make an order that the suit be dismissed, unless the 
defendant admits the claim, or pait thereof, m which 
case the Court shall pass a decree against the defendant upon such admission 


Notes. 

0.9, R. 7— Rule should be construed 
liberally 131 1 C. 447=1931 0. 159 “Good 
cause" in R. 7 of 0. 9, mcludes non service 
of summons 1936 A M.L J. 18. If a defen- 
dant does not sho^^ good cause to set aside 
ex parte order he cannot claim a re-hearing ; 
and what has already taken place must stand. 
This does not mean that he should not parti- 
cipate m future proceedings. He can appear 
m subsequent proceedings and contest the 
suit. 134 I C. ^=1931 N 122 An appli- 
cation to the Court under K. 7 can be made 
through a vakil notwithstanding that the 
Court had decided to proceed ex pa> te owing 
to the non-appearance of the defendant in 
person pursuant to an order of the Court. 55 
I.C 945=11 L W 289 In the absence of good 
and sufScient cause for previous non-appear- 
ance the defendant cannot be allowed to 
apear and defend the suit ; and the case should 
proceed ex parte against him, 1 B. 217, 9 B. 

L. R. App. 15. But see also 26 M 599. Defen- 
dant declared ex ^arfe— Appearance on 
adjourned day— Application to appear is not 
necessary 92 I.C 493=1926 S. 181; 91 
IC 545=1925 M. 1275. 106 IC 664=1928 

M. W^N.103 1). Butj«115IC 310=1929 
S. 46. A guardian’s laches is a sufficient 
cause for setting aside an parte decree or 
order in the case of minors. (27 M L.J. 166, 
Foil ) 11 L.W 289. Good cause not shown — 
Application need not be allowed 26 O.C. 10= 
73 I C 591. An appeal lies from an order 
dismissing a suit for default where part of 
the claim is rejected. 45 M.L.J 497=4 L. 
234=50 1 A. 162 (P.C ). Where an application 
to set aside an order declaring a defendant 
ex parte is dismissed under R, 7 and an ex 
parte decree is passed against a defendant, it 
is open to the Mfendant to apply under O 9, 


R. 13, to set aside that order or to prefer an 
appeal from the ex parte decree 113 I C. 
409 In setting aside proceedings 

the Court has no jurisdiction to order pay- 
ment of costs when the defendant does not 
want re-heanng of the proceedings previous 
to his appearance 134 I C 1107=1931 L 616. 

0. 9, R 8 • Scope op - 53 C. 844 The Court 
is not competent to bring its inherent powers 
into play in order to restore an order made 
under R 8 in a case where no sufficient cause 
for non-appearance has been established 143 
I.C 158=1933 Pesh 59 Failure to appear— 
Procedure 24 Bom. L R. 775=46 B. 1026. 
Absence of plaintiff- Court cannot hear cases 
on merits. 20 A.L J. 123=1923 A. 68 : 55 I C, 
966 ; 37 A. 460=29 1 C 553 Where the plain- 
tiff is absent but he has been adjudged insol- 
vent, whether formal notice to Official As- 
signee necessary even though he has actual 
knowledge of the suit. 1927 C 76=31 C W 

N. 22=53 C. 844. Where there are severaj 
defendants jointly interested in a particula^ 
matter, an admission by some of them i*" 
relevant against all the defendants. (4C 133^ 
45 C 159. Ref.) 69 1 C. 35=1923 L 123. Orde ' 
fixing date for appearance invalid— Non^ 
appearance on such date doe? not entitle the' 
Court to throw out the suit 33 P L R. 804 
Person not being legal guardian instituting 
suit— Dismissal of suit under 0. 9, R. 8 - Suit 
by minor on attaining majority not barred. 
15R.D 394 Dismissal for default— Propriety 
—Suit transferred to anoiher Court— Notice 
of hearing served on pleader. 164 I C 142= 
1936 L 560 Dismissal of suit for default on 
date fixed for submission of Commissioner's 
report— Legality-Hearing of the suit— 
Meaning of 161 1 C 790=1936 L 2?0 
Meaning OF tcRMs —The word ‘clam' in 
R. 8 being synonymous with the amount 
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and, where pai t only of the claim has been admitted, shall dismiss the suit so 
far as it relates to the remainder. 


Notes. 

lUed ior, leter^ to the lieht claimed irrcs 
uectivc of the amount stated in the rcliei 
Mlumn. 35 1 C 65 The wot ds ‘admits the 
claim 01 {lart thereof' applicable to the cases 
whete the Court can considei on the exami- 
nation of the plaint and defendant’s written 
statement that the detendant is ready to pay 
thr* admitted claim there and then or submit 
to the relief claimed in the plaint. 35 I*C 65- 
•'.\iTrAR", MCasiNr. OF.— The word ‘appear 
in the rule means "appearing in the suit**. A 
party mav be present m the precincts of the 
Ufj'rt oi’ he may be tourd present in the 
Court room but i f he does not take pai t an the 
suit It cannot be ■'aid Uiat he has ‘appeared . 
If the plaintiff comes to Court and files an 
application io. adjournment and when it is 
refused he retiies from the suit, he is not 
Cuiwdered anj loniiec to be present in the 
.suit, though he may not ha\e physically re- 
tired from the Court and even if he had been 
ouestioiied by the Court regaiding the bona 
fidw of his application. 59 C 756=138 IC. 
^=36 C W.i\\ 158=1932 C 418. (34 C 403 
and 51 -M I J. 290. Foil , 23 B 414 and .33 B 
4^, Not foil.) See ako 36 C.W.N. 160. 

(jOLTtXS POWER TO PASS ORDERS —The 

provisions of 0. 9, Rr 8 and 13 are exhaus- 
tive in respect of cases where the plaintiff 
makes default m appearance m a suit. 103 
I.C 425=1927 L 622 In dismissing a suit 
for default, a Court has no jurisdiction to 
provide that the order shall not prejudice a 
minor plaintiff- 63 1 C. 736=6 Pat.L.J. 317. 
A Court has junsdiction to direct a plaintiff 
to appear in person and to dismiss his suit if 
he fails to appear. But it cannot dismiss the 
suit against the other plaintiffs 50 I.C. 3^ 
=4 Pat.L.J 152. A person added as addi- 
tional plaintiff on the objection of the defen- 
dant was ordered to appear personally— 
Order dismissing suit for default of appear- 
ance is erroneous. 95 1C. 865 (l)=l926L. 
377 Where aplainrift and his witnesses 


hearing of the suit within R. 8. 48 LC. 192= 
1919 P. 32 In a pre-emption suit, evi- 
dence of the parties was recoided after 
the issues had been framed and then a Com- 
missioner was appointed to report as to the 
value of land. On the dale fixed for the 
return of the report the plaintiff was absent 
from the Court and the leport also was not 
submitted by the Commissioner and the suit 
was dismissed under R 8 Held, that the case 
really fell under 0. 17. R 2 which gives a 
discretion to the trial Court either to proceed 
under R. 8, or to make such older as it 
thinks fit, that the suit should not have been 
dismissed but adjourned. 1934 L. 56=148 
LC 521. 

Preliminary decree passed— Subsequent 
DISMISSAL OF SUIT,— After a decree has once 
been made in a suit, the suit cannot be dis- 
missed unless the decree is reversed m 
appeal. The parties on the making of a 
decree acquire rights or incur liabilities 
which are fixed unless and until the decree 
IS varied or set a<ude After a decree any 
party can apply to have it enforced. It is 
not competent to the trial Court to dismiss 
the suit on the ground of non-appeaiance of 
one of the plaintiffs after a preliminary 
decree has already been drawn up. 1 14 LC 
383 (2)=1933 S 200 

Appeal— Dismissal undei R 8— Appeal 
does not he. 1922 M.W.N 483=1922 M 416 
As to powers of appellate Court, see 1926 A 
284=92 1 C 496. 

0. 9, Br 8 and 9.— Date fixed for payment 
of costs of adjournment by defendant to 
plaintiff— Suit dismissed for non-appearance 
of plaintiff— Application for restoration by 
his Counsel on same day -Plaintiff, entitled 
to restoration 38 P L R 484, C!ase trans- 
ferred to another Court and adjoined sine 
die— Plaintiff not notified of date of hearing 
—Dismissal for default — Restoration 
proper. 1935 Pesh 186. 

O 9,Rr 8 and 9 and 017, R 2.-Where 


were absent and his pleader had instructions 
only for an adjournment the Court can 
dismiss the suit only under 0.9, R. 8 and not 
under 0. 17, R. 3. 23 LC 614=1914 M W N. 
344, 1926 C. 246=90 LC. 768. When the 
pleaders appear and intimate to the Court 
that they have no instructions form their 
client, it IS tantamount to default of appear- 
ance by the party. [22 A. 66 (FB), Foil] 
1930 L. 1000. Where a sole plaintiff dies 
before trial, the dismissal of the suit for 
non-appearance is improper 35 A 331=40 
I A.1150=25 -ML.J. 148 (PC). .Taf also 
162 1 C 842=193d R. 204 (Non-appearance 
on account of missing of train— Restoration 
proper). When all the evidence has been 
adduced but plaintiff and his pleader do not 
appear at a subsequent hearing, the suit 
cannot be dismissed, 7 Bom L. R. 201. 
Dismissal for default— If plaintiff dead on 
the date of hearing order is a nullity, 73 LC. 
230=1924 0. U4, The date fixed for the 
settlement of issues is a date fixed for the 


in the absence of the plaintiff, his counsel 
puts in an application for adjournment and 
that application is refused, the Court should, 
m view of the Explanation to 0. 17, R 2, 
proceed as though the plaintiff is present, 
and decide the suit on the merits Where, 
however, this is not done and the Court 
dismisses the suit for default, it must be 
deemed to decide the matter upon its merits 
and not act merely under 0 9, R 8. The 
proper remedy of the plaintiff, in such cir- 
cumstances, IS to file an appeal, and not to 
make an application under 0 9, R 9. 164 1. 
C 1059=1936 A L. J 635=1936 A 659 Nff 
also 157 I C 1021=1935 A W R. 318=1935 
AL.J. 724=1935AIl. 398 
0. 9, Rr. 8 and 9 and O 22, R. 3.-Where 
a suit 15 dismissed for default of appearance 
of a plaintiff who is already dead, the dismis- 
sal can be set aside without a formal applica- 
tion to that effect being made by the legal 
representative of the deceased plaintiff under 
0. 9, R 9 An application by the legal 



677 


0. 9 R. 9] The Code of Civil Pkocedube (V of 1908). 


9. [S. 103.] (1) Where a suit is wholly or partly dismissed under rule 8, 
the plaintiff shall be precluded from bringing a fresh 
S’”*” respect of the same cause of act.om But he 
may apply for an order to set the dismissal aside, and 
if he satisfies the Court that there \\as sufficient cause for his non-appearance 


Notes. 

representative to bring him on-reLord falls 
under 0 22, R 3. [60.C 34 and 117 P.R. 
1891, Dist,35 A 331 (P.C), Appl.] 31 
X L.R. 374=158 1 C. 602=1935 N 189. 

0. 9, R. 9 • Scope or.-Sec 41 1 C. 905 , 29 
IC 902; 55 I.C 481=23 OC. 18 See 
also 1 Pat L. J. 547=38 I C S3; 8 L.R. 
(Kev ) 281. Under 0. 9, R 9 when sufccient 
cause IS shown re-open mg is mandator j, but 
when sufficient cause is not shown it is 
discretion rj’ with Judge. 164 IC 236= 
1936 R. 33S. In deciding whether a suit dis- 
missed for default should be restored under 
0. 9, R 9, what has leally to be consideied 
is whether the party was i call j trying to 
appear on the date fixed for the case and if 
he hone'.t’y intended to be represented though 
ir his own stupid way, not being guilty of 
anything m the way of misconduct or gross 
negligence, then he should not be deprived 
of his chance of being heard. (1923 
ilad.63, Foil) 164 IC 236 (2)=1936 R. 
335 Wheie counsel appears on behalf of 
a party and presents an application for 
adjournment which being refused he retires 
from the case, the party should be taken as 
not having appeared in. the suit and an 
application under 0 9 R 9 is competent 
S9 C 756=36 CWK 158=1932 C 418. 
Where the plaintiff’s pleader applies for 
adjournment which is disallowed and the 
suit IS dismissed, the order amounts to a 
decree dismissing the suit for want of evi- 
dence on the merits and not one dismissing 
It for default of appearance. The remedy 
is review or appeal and not an application 
under 0. 9, K S 1933 A L J 4=1933 A 
41. Sec also 27 A.L J. 391 , 1933 A 118 
A suit for profits against the lambardar was 
adjourned on several occasions. On one 
of such adjourned hearings the Assistant 
Collector dismissed the suit for "wmnt of 
prosecution" Field, the decision was not 
on the merits 1933 A. 118=143 I.C 307. 

Applic^biltty.—R 9 is applicable to an 
application for final decree for foreclosure 
dismissed for default 26 0 C 194=1924 
0. 30. R. 9 IS applicable to the dismissal 
of an application for probate which had 
under S 83 of the Probate and Administra- 
tion Act been treated as a suit 52 I.C 
639 ;38PLR 973=19361.863; 164 I.C 334 
=38 PL.R 263=1936 L 712. But see 
53 I C 578 Also to dismissal of application 
to sue in forma pauperis. 140 I.C. 226=36 
L W. 586 Dismissal of suit for non-pay- 
ment of deficit Court-fee— Fresh suit-If 
barred. 1935 C 764 , 40CW.N. 1390, 158 
I C. 942=1935 S. 198 (Non-payment of 
process fee ) Where a suit under S. 37 of 
the Agra Tenancy Act is dismissed for de- 
fault, the remedy of the plaintiff is under R. 

9, and not to file a fresh suit 15 L.R 59 


(Rev.)=18 RD. 24 In order to make 
R. 9 applicable, it is necessary to show (1) 
that the subsequent suit is instituted by the 
same plaintiff oi by person claiming under 
him, and (2) that the cause of action is the 
same 14 L. 485=144 I.C 651=34 P,LR 
73=1933 L 365, sub- rule (3) to 0. 9 made 
by the Bombay High Court applying S. 5, 
Limitation Act, to proceedings under R 9. 
isnotufffowirej The rule being one affect- 
ing practice and proceduie only it will apply 
letrospectively. S3 B 453=31 Bom L R. 
484=1929 3.262 

APPnC.VWLITY OP RULE TO PROCEEDINGS IN 
EXECUTION —Rule has no application to pro- 
ceedings in execution 17 A 106;13C1J 
532, 41 C 1,38M 199; 35 I.C 337 (2), 21 
CW.K 769,4 Pat LJ 135=49 1 C 617 (F. 
B); 47 IC 154=4 Pat L J 230; 100 1 C 
343=45 C L J. 60 , 50 B. 457=1926 B. 377=28 
Bom. L R 686=96 1 C. 411 , 1929 B 217=31 
Bom. L R. 400 A fresh application for 
execution is competent when a previous 
application is dismissed for default as R. 9 
does not apply. 21 C W N 769 , 99 I.C 954= 
1927 M 355=52 MLJ 123, 1928 0. 478. 
R.9 does not apply to an application under 
0. 21, R. 2 (2) 63 IC 855 An applica- 
tion for setting aside a sale under S 47 and 
0 21, R 90 IS not an application for execu- 
tion. 29 IC. 395=19 CWN. 758; 59 IC 
575=23 0 C 349. Where an application 
for setting aside an execution sale under 
0. 21, R. 90 IS dismissed for default another 
application lies under R 9 19 CWN 7S8 

Bar OF SUIT —A second petition to have a 
person declared an insolvent is not baned 
undei this rule 101 I C. 349 (1)=:1927 M 
579 R 9 bars a su't where the cause of 
action is the same 39 MLJ 412=60 1 C. 
201 , 1929 P. 685 Where the cause of action 
IS different a second suit is maintainable. 
5R 471=104 I.C. 313=1927 R.281; 5 R. 785; 

6 Luck: 106=130 I C 65=1930 0 510. But 
when a suit in ejectment is dismissed under 
R. 8 a fresh suit cannot be instituted in a 
subsequent year. 4 O.W.N. 1202 See also 
17 R,D. 199=14 LR. 197 (Rev). Where a 
previous suit for ejectment has been dismis- 
sed, a Second suit is barred whether the pre- 
vious suit has been withdrawn without 
permission to bring a fresh suit or for plain- 
tiff's default if the defendant has put up a 
defence m the previous suit claiming rights 
of a permanent character no matter whether 
he is a tenant or sir or slukmt tenant IS 
R.D 1=15 LR. 1 (Rev.). If a suit for 
ejectment, in which the defendant claims 
"special rights of a permanent character” is 
dismissed for default, no fresh suit will lie 
But this applies only as against that defen- 
dant or those privy m estate to him Where 
the defendant in the second suit claims under 
an mvalid will and he was not a relative whe 
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n the suit \vas callc(j ou lor heaiing, the Court shall make an order setting 


Notes. 

v-ouM lla^e inhcrtied the land, there is no 
pnvUi cl estate bel'\een him and the defen- 
dant »i the suit and the second ^utt for 
ejecttneiit is not therefore barred. 14 L K 
246 (Kev.)=l7 R.J) 313. When the mort- 
gagees fraudulently allow their suit for pos- 
session to be dismissed for default the attach- 
ing creditors are not bound by the dismissal. 
A fresh suit for possession by the attaching 
creditors who have purchased the rajrt- 
gagees' rights in the meanwhile against the 
former defendants is not barred under K. 9. 
1929 A. 861. Application under R 9 must 
be di''pcsed of on evidence and not on the 
ground that it is tona fide or olhen, ise 42 
I C. 649=22 CW N 671 Fresh suit, when 
barred. 45 A. 81=1923 A. 408 The rules or 
orders dealing with the ease of the new 
appearance of a suitor do not apply to the 
situation arising from the death of suitor : 35 
A 331=40 lA.lSOCF.C), 6O.\VN.10Q2. 
The dismissal for default of a suit for parti- 
tion does not bar a second suit for partition. 
S R 785=49 M. 939=51 M.LJ 254 See also 
156 1 L IW An order dismissing an appeal 
for default is not a decree and therefore the 
decree of the Court of first instance is not 
superseded by it nor does it merge into it 
139 A. 13; 36 A 350 (P.C ). Foil ] 39 A 393. 
An order under R 9 setting aside an order 
of dismissal for default made on the appli- 
cation of some of the plaintiffs may operate 
in favour of all of them, as the Court setting 
aside the order may direct. 55 1 C 481=23 
O.C. 18. Subsequent application for assess- 
ment of rent where the application failed 
for default is not barred under S 158 of the 
Bengal Tenancy Act. 2 P. 192=4 Pat LT 

S27 p"37f ** ^ 

LiMiTATiox.— Application to restore suit 
dismissed for default must be made within 
30 days of the order and the limitation does 
not cease to nm by making an application 

Restok.\tion —The law contemplates that 
when a suit is dismissed in default, it should 
w restored only when sufficient cause for the 
”0^ otherwise, (43 \[ 
94 1927 L 622; 1930 N 48 and 48 ilLL.T 
1 t 2, Folll 141 1 C 188=1933 L 169 Where 
an application to set aside an ex parte decree 
13 dismissed for default, the Court has in- 
herent power to deal with an application to 
set aside the above order of dismissal and 
of the previous application 
1933 R. 406 But the Court has no inherent 
power to restore an application to restore a 
application was itself time 
barred The C^urt has no right to interfere 
to override a lavv lul bar of limitation. 143 

when a suit 13 dismissed in default, it should 
sufficient cause for 
I C otherwise. 141 

t.t. 188—1933 L. 169, A Court can under its 


inherent powers restore a suit dismissed for 
default of appearance on a ground other than 
sutticienl cause for non-appearance. 42fi 
44 B. 82=531.0 252 ; 20 SlR 266 ; 99 1 C 
151=1927 R. 58. See contra 103 LC. 425— 
1927 L. 623; 1930 N. 48; 1930 R. 65. Di^ 
missal of suit for nonpajment of deficent 
Court-fee is one under 0.7, R 11 and not under 
0 9, R. 8; and so second suit is not barred 
under this rule 133 I C 449 Appearing in 
Court on the same day after the case has 
been disposed of ex parte cannot entitle a 
party to lestoration 103 I C. 129=1927 S 22'^ 
See also 100 1 C 313 . 40 C W.N 1390 , ‘l9.3S 
C. 764. There is no rule that enables the 
Court to restore an application made under 
R. 9 which has been dismissed for want of 
prosecution Even S 151 does not apply m 
such a case 1923 B 386 Where the Court 
found as a fact that the plaintiff had under- 
gone a serious operation and was unfit to 
attend the Court when the suit was posted 
but dismissed his application for restoration 
on the ground that there was no hurry for 
the operation and that he could have waited 
some time longer, held, the Court had appro- 
ached the case from a mistaken point of 
vtew; the only question which should have 
been decided was whether plaintiff's inability 
to attend was ‘sufficient cause’ and that the 
should have been restoied. 148 I. C 329 
(2)« Where the plaintiff exonerates certain 
defendants from liability and the suit is sub- 
sequently dismissed for default, it cannot be 
restored as against the exoneiated defen- 
dants. 25 O.C 67=1922 0 160 Subsequent 
pit on a different cause of action is not 
barred, 6 Luck 106=130 1 C 65. A differ- 
ence in the mode of relief claimed does not 
affect the identity of the cause of action 15 

C 422 (P.C); 96 1 C. 287=1926 L. 562 The 

dismissal of a suit for redemption does not 
bar subsequent suit for possession 10 B 28. 

Sufficient CAUSE— No rigid rule can be 
laid dowm that m all cases where a party 
arrives late in Court and finds his suit dis- 
missed, he IS entitled to have as of course his 
suit restored on payment of such costs as 
may be incurred by reason of his default. 
Each case must be dealt with on its merits 
beanng m mind that 0 9, R. 9 requires that 
sufficient cause" be shown and that the dis- 
of a suit for non-appearance of the 
plaintiff IS a heavy penalty. What is "suffi- 
cient cause" m each case must quite 
depend upon the particular facts 
158 I C 942=1935 S 198 A bom fide 
mistake which is not unreasonable amounts 
to sufficient cause 3BomHCR 60. Dis- 
missal of suit under R 8 precludes those 
claiming through the plaintiff from bringing 
a fresh suit 9 P. 447=1929 P 685 Whether 
absence of counsel amounts to sufficient 
^use, jee 7 A. 542; 100 LC .313 , 100 I C 793, 
471=1927 R 281 ; 9 L,LJ. 80=101 1 C. 
444; 101 1 C 880=1927 0. 211 Minority is 
not in Itself ‘‘sufficient cause" for restoration 
under R. 9 (1), unless the guardian has been 
guilty of laches or gross neglect The (DOurt 
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aside the dismissal upon such terms as to costs or otherwise at it thinks fit, and 
shall appoint a day for proceeding with the suit. 

(2) No Older shall be made under this rule unless notice of the applica- 
tion has been served on the opposite party. 


Notes. ration tinder R. 9 sliould not be dismissed tu 

•s bound to enquire into the quc'^tion (26 limine 106 1 C. S21 Few minutes' delay 
Af. 599; 30 M. 274, Foil ; 24 M.LJ 235 due to plaintiff’s going to call his pleader is 
ilist) 23 I.C 450=27 MLJ 167 Gross sufficient cause 96 1.C 821=1926 L 650 (2). 
'legligence on the part of a next friend in the See also 91 1 C. 21 1 (1)=23 L.W. -130 , 96 I C 
conduct of a suit prevents the effect of the 402=8LL J, 422. Plamtift’s delay on the 
bar contained m the rule 23 C 8 See also way to Court, due to a puncture of the tyre 
24 B 547 at 352. 19 B. 571 Where a s it by a of his motor-car, is sufficient cause under 


minor represented b> a guardian is dismissed 
for default and a petition is put in to restoie 
the suit to file, the suit has to be restored to 
file whether or not the guardian had 
sufficient reasons foi his non-appearance. 
155 I C. 575=41 LAV 117=1935 Mad._ 196 
\\Ticre a minor's suit is dismissed 
for default owing to the neglect of his next 
friend who represents him, such dismissal 
can be set aside under 0 9, R 9, C. P Code, 
if tne absence of the guardian is &<jho 
T here must be some limitation to this rule, 
where it is shown that the guardian absents 
himself deliberately m pursuance of a plan m 
order to obstruct a litigation or where the 
absence of the guardian is not bona tide 58 
if. 929=41 L W. 649=1935 M. 565=68 M L J 
615 Illness of a brother was held not suffici- 
ent cause to set aside a dismissal for default. 
2? 784. Non-appearance on account of 
missing of tram 162 I.C 842=1936 R. 
204. Where a party's agent attended Court and 
after disposing of some w’ork went away 
under a bom file belief that he had no more 
cases in the Court and where hts suit was 
dismissed for non-appearance, such bona 
tide mistake would amount to “sufficient 
cause” 1929 R 224 '‘Sufficient cause”— 
Pleader sitting m the next room not hearing 
call. 102 1 C 416=1927 S 228 See aho 117 
I.C 382, 10 L 570=114 1 C 76 Appearance 
of counsel tw'O minutes late 103 I C 313 
Late arrival of tram 98 I C 868=1927 L 40 
Counsel engaged but remaining absent— Case 
should be restored. 95 1 C 260=1926 N 409 
Each case has to be decided on its own facts 
but the exercise of discretion should not be 
divorced from equitable considerations aris- 
ing from those facts The pleaders are 
sometimes busy elsewhere and if the suit is 
dismissed m the meantime the rule as to res- 
toration should not be sn rigorously enforced 
as to sacrifice the ends of justice 1932 A L. 

J 480=1932 A 430 Where the plaintiff was 
doing his best and acting very strenuously in 
collecting his witnesses and producing them 
m Court on the morning of the date of hear- 
ing but nevertheless was an hour too late, 
held, that the Court was not debarred from 
giving him his remedy when in a wrong- 
headed and muddle-headed way he was doing 
his best to have hts witnesses before the 
Court. 56 C L J. 12 Illness of plaintiff is a 
sufficient cause. 95 1 C 240 (1)=1926 L 541. 
Date of heanng declared hohdav by Govern- 
ment notification. I4NLJ 147 Anappli- 


0.9.R 9,C.P Code. 150 IC 735=1934 L. 
416. Where the case had been eight times 
postponed to suit the convenience of the 
Court and on the final date fixed for hearing, 
the plaintiff was unavoidably absent, but there 
was nothing to suggest he had any intention 
of dropping his suit, held, that there was 
sufficient cause for restoring the suit 14 L. 
R 214 (Rev.)=17RD.346. On the day fixed 
for hearing of a suit, plaintiff who was a 
pardanashin lady was not present when the 
case was called. Her “pairokar” who was 
present in Court went to fetch the plaintiff’s 
counsel as soon as it was called and the latter 
arrived m about five minutes and found that 
the suit had been dismissed for default. The 
dismissal was at an early hour (at 11 \.m.). 
Held, there was suffiaent cause for setting 
aside the dismissal for default, equity was 
on the side of pardanashin lady who was 
dependent on the efficient discharge of their 
duties by her “pairokar” and counsel 152 I. 
C. 110=1934 0 491. 

Practice and procedure.— When a suit is 
dismissed in default it cannot beiestored 
until and unless a valid cause is established 
or non-service of the notice is proved. 158 
IC 922=1935 Pesh 145 Before dis- 
missing an application for restoration of 
suit, Court should give plaintiff an opportu- 
nity to prove the allegations contained m the 
petition. 33 P L R 804. An application 
under R. 9 for the restoration of a case dis- 
missed for default, made on the same date as 
the dismissal and within a very short time 
of_ the dismissal ought not to be summarily 
rejected by the Court on the ground that it is 
not accompanied by an affidavit. Neither R, 

9 nor any rule having the force of law pre- 
scribes or requires an affidavit Applications 
under the rule are not to be disposed of 
summarily and it is the duty of the Court to 
give the applicant an opportunity to remove 
any doubts m the mind of the Court The 
hasty lejection of application'? for restoration 
merely increases ihe work of the Court m 
the long run instead of clearing the file of 
the Court 1937 R.D. 7, Where notice of 
hearing issued to the plaintiffs was not serv- 
ed and the notice issued to their counsel was 
tendered to him but he declined to accept it 
on the ground that he was no longer repre- 
senting them and no further steps were taken 
to have the party served and the Court held 
on the date fixed for hearing that counsel 
was entitled to withdraw and dismissed the 
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Loc Ams-LBomUj J K V 'i lu M.iju\wns shal’ b. added as sub-rale ^3) 

‘(ii 'I IV I \ ’ M .T o- .lie ’adiftii IjUMuiti'Ui Act. WS, shall apply to appU- 

Ill'll ’ a .,ji 

[Cal^.utta 1 1 . u, K, 9 Rc-numim I'lb-iuK (2), R. 9; 0 9 as sufa-mlc (3) and 
1 / r 'lii'T.ir llie nu'.Ja 'iwiLirc ol the application’ the wmds ‘with a copy ihcicof roi 
oiiji 4 ' ’ sl.tUiiiJ t th' ca-e maj be) 

/ the ft.llusMiie a.' snh-rulc (2), R. 9, tbid:— 

Th'. pluiiJtiil shall, tor sen ice on the opposite paitics piesent along with hi® 
.tpl'IicaU'-n undo tins lule either — 

li) as manj copies thereof on plain papei as there are opposite parties, or, 

(It) if the Court b\ reason of the length of th<. application or the number of opposite 
iuitu-s or fur atn uthe* sufhcient reason grant* pcimissu>n m this behalf, a like number 
"f c<nciso statements, 

[Lahore ] To 0. R (1), ihc follow ing proviso shall be added:— 

“Prill aled that the plaintirt srall t.i.i be precluded from bunging another suit 
1. 1 ledtniptiun ot n inmiga.:.. althou^li a lO.nnei suit mai have been dismissed for default,' 


Notes. 

su't. jii/u, that the dismissal was enoneous 
a-id that the partj should not be penalized 
for the tlefaiiJl of the counsel 146 J.C 9W= 
19^ L 91 _ Oa a day to which the c.ase was 
adjourned for plaintiff's reply, the plaintiftN 
pleader filed a written reply and an appli- 
cation for amendment The Court accepted 
the same, but wanted the pleader to make 
some further statements. The pleader being 
not properly instructed was unable to make 
miy statement. The Court, thereupon holding 
the plaintiff absent, (Hsmissed the plaintiff's 
suit. The case was however restored on 
application under R. 9. The defendant came 
up m rev ision. Held, that the inability of the 
pleader to answer further questions arising 
out of the reply did not constitute either his 
withd^wal from the suit or non-appearance 
on ^half of the plaintiff. “The Court ought 
to have proceeded under 0. 10, R 4 by ad- 
journing the case lo a suitable date and cal- 
img upon the plaintiff to appear in person on 
such date for answering niateiial questions 
with reference to his written reply and the 
^niendment of the plaint. 

}fef934"4'/of ® >' 

RFVitw’-— Plaintiff IS entitled to apply for 
reuevv of judgment when his suit is disnus- 

sed for def <iilt and he has not applied under 
order. (26 C 598; 16 
327; 

re\ ision lies against an order 
^ suit dismissed for default 29 
OiS’JSq}, 431=:1931ALJ. 

^ permits the 

p aintiff to a^ly for re.storation of a dismiss- 
ed petition That being so, he has necessarily 
-iie right to question the correctness of the 
ho Ik*" ’’’ appeal and on revision. It may 
Into f * * adequate grounds for 

the fact that 

an appeal lies against the decree in the suit is 

Saturn of the revision 

Wtition. 40 L.W. 774=^934 M. 669=67 M.L. 
j • ^05 An application in revision against an 
order setting aside an ex parte decree and 


for restoration of the suit under R. 9 cannot 
be entertained for the simple reason that the 
validity of such an order can be attacked 
under S 105 in an appeal from the final 
decree passed m the suit. 143 I.C ^2=1933 
0 331 See also 146 1 C 750=1933 A 539. 
Where pending a revision petition against an 
interlocutory matter, the suit was dismissed 
for default and then restored, the interlocu- 
tory order is also restored, and the revision 
petition is competent It is different in a 
case where the suit is dismissed by the first 
Court and is decreed on appeal The appel- 
late decree does not revive the interlocutory 
orders which ceased to be effective on the 
dismissal of the suit by the first Court. (53 
11 334, Dist.) 38 L.W. 887=65 M.L J 844 
Decision on merits instead of dismissal under 
the rule— Revision See 4 0 W N 644. But 
an appellate or revisional authority should 
not lightly interfere with an order of res- 
toration. 17 M L J 225 See also 46 C L.J. 
182. Application under R 9- Extension of 
tune not known to law.— Illegality— Interfer- 
ence m revision 52 CL J. 

Appeal— No appeal lies from an order 
rejecting an application to set aside the 
dismissal of an application for restoration of 
a suit dismissed for default 139 I.C 296= 
1932 N 101. The provisions of R. 9 apply 
to probate proceedings, and an appeal lies 
from an order refusing to set aside a dismis- 
sal in default of an application for grant of 
probate. 164 I C 334=38 P L R 263=193f 
L 712 Sec also 38 P L.R. 973=1936 L 863 . 
161 1 C 840=1936 A L J. 305=1936 A. 737 
A suit for profits against the lambardar was 
adjourned on several occasions. On one of 
such adjourned hearings the Assistant Col- 
lector dismissed the suit for "want of prose 
cution " The Assistant Collector did not maki 
any reference in that order to the evidenci 
that had already been produced in the case 
nor did he deal with the validity or otherwisi 
of the defence raised by the contesting 
defendants. Held, that such a decision coulc 
not be characterised as a decision on thi 
ments. The order dismissmg the suit there- 
fore did not come within the purview of 
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10. [S. 105] Where 

I’loceduie in caseof non- 
attendance of one or more 
-everat pJaintifls 

■irdcr as it thinks (it. 

11. f S. 106] Where 

i’roceduie in case o£ non- 
attendance of one or moie 
cf several defendants. 

12. [S. 107] Where 

Consequence of non-atten- 
dance, without suthcient 
cause shown, of partj order 
ed to appear m person 


: there are more plaintiffs than one, and one or more 
of them appear, and the others do not appear, the 
Court may, at the instance of the plaintiff or plain- 
tiffs appearing, permit the suit to proceed in the same 
way as if all the plaintiffs had appealed, or make such 

there are more defendants than one, and one or more 
of them appear and the others do not appear, the suit 
shall proceed, and the Court shall, at the time of pro- 
nouncing judgment, make such older as it thinks fit 
with respect to the detendants who do not appear, 
a plaintiff or defendant, who has been ordered to 
appear in person, does not appear in person, or show 
sufficient cause to the satisfaction of the Court for 
failing so to appear, he shall be subject to all the pto- 
visions of the foregoing rules applicable to plaintiffs- 
and defendants, respectively, w'ho do net appear. 


Notes. 

0. 17, R. 0 but wab one under O 9, R. 8 of 
the Code, ami could be set aside by the 
\fs.stant Colkctor under 0 9, R 9 or under 
the inherent jurisdiction vested in Courts by 
S 151. In either case the order was not 
appealable. 143 10307=1932 A L.J 1100= 
1933 A. 118. Although a person against 
V horn an « r parie decree has been made is 
entitled to appeal against it instead of re 
sorting to the procedure prescribed by 0. 9, 
R. 13. yet his contentions on appeal must be 
hmited either to questions of law or to such 
arguments as arise upon the record as it 
stood when the ex parie decree was passed 
He IS not entitled to ask the appellate Court 
to accept the appeal on ground which could 
he urged in an application under 0. 9, R 13 
and to remand the suit for re-heanng. (12 
O.C. 25, Foil.) 11 0 W N. 256=1934 O 131 
(1). Order refusing to set aside the dismis- 
sal for default 100 I.C 343=45 CL.J 60 
See also 143 1 C 307=1933 A L J 1100=1933 
A 118,51 B. 67=99 IC 384=1927 B 1 
Conditional order— Order to restore on 
payment of costs— Appeal lies 26 I.C. 895 
=12A.LJ 1270; 49 C. 616 See also 1511. 
C. 402=1934 R. 192; 1932 A 595 

0. 9, R. 9 and S. 141.— An application lies 
under 0. 9, R. 9, read with ' S 141, for the 
restoration of a previous application under 
that order and rule which has been dismissed 
for default (1923 0.146, Foil) 168 I.C 
47=1937 0 W.N 372 

O. 9, R 9 and S. 148. —Where a Court 
passes an order for restoration of a suit dis- 
missed for default on condition of payment 
of costs to the opposite party within a fimp 
nxed by the order and directs that in case of 
default the application for restoiation is to 
stand as dismissed, the order is legal and 
I’ahd The effect of the order on the expiry 
of the time fixed for the payment of the 
costs is that the application stands as dis- 
missed, and the Court no longer remains 
seized of the appheation but becomes fmcttis 
o^cio, and has, therefore, no power to extend 
the time for payment of costs 163 I C 554 
=1936 A L.J. 566=1936 A. 477 
1-86 


O 9, R. 9 and 0. 43, E 1 (c).— Whereon 
dismissal of a suit for default of appearance^ 
the plaintiff applied foi restoration of the 
suit, and his application for restoration was 
dismissed for non-prosecution, the order of 
dismissal of the application is one under 
0 9, R 9, and an appeal therefore lies 
against that order to the District Judge 
under 0 43, R. 1 (c) There is no warrant 
for confining the operation of R. 9 of 0 9 to 
an application dismissed on the merits 161 
IC 840=1936 A.LJ 305=1936 A 737 
0 9, R. 12— The dismissal of a suit 
under this rule is a highly penal matter, and 
ought not to be done unless after a distinct 
order to attend, he has deliberately disobeyed 
the order 17 WR 141. alio 4 PX.J. 
152, 6 L.W 337. A defendant, a minor 
represented by a guardian, is a party to the 
suit whose production in Court can be com- 
pelled by a direction to his guaidian. (23 M. 
LJ 676, Dist.) 55 I C. 945=11 LW 289. 
The presence of a pleader or vakil when a 
plaintiff has been directed to appear in person 
does not amount to an appearance of the party 
137 1 C 792=1932 M. 414. The Court is not 
bound to have recourse to all the processes 
prescribed by law for compelling the attend- 
ance of the defendant as a witness. 5 C. 353. 
See also 8 A. 20. The non-fihng of a written 
statement does not justify the Court in pro- 
ceeding ex parie, 2 MHCR. 311. If a 
defendant appears and files a written state- 
ment he ought not to be placed ex parte, 3 
M. 264. On an appheation by the plaintiff 
under 0. 3, R 1 to have the first defendant 
examined as Ins witness, the Court directed 
the first defendant to appear. The first 
defendant failed to appear on the day fixed 
and thereupon the Court, purporting to pro- 
ceed under 0 9, R. 12, struck out the defence 
and gave a decree to the plamtiff Held, that 
(0 striking off of the defence was a highly 
penal procedure and the order, disobedience 
to which IS made the ground for doing so, 
should be free from any possible ambiguity , 
(it) the application, though under 0 3, R. 1, 
was made to have the defendant examined as 
witness for plaintiff, and disobedience to the 
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S£tlin!/ aside Decrees ex parte. 

13 {S. 108 j In any case m winch a decree is passed ex parte against a 

defendant, he may apply to the Court by which the 
Seitinfl aiide decree lu- decree was passed for an order to set it aside; and 
tiirtc asamst del endant. satisfies the Court that the summons was not duh 

served, or that he was prevented by any sufficient cause from appealing when 
the suit was called on for hearing, the Court shall make an order setting 


Notes. 

order thereon -was only disobedience to a 
witness summons which did not justify the 
striking out of the defence, (*i0 the dis- 
obedience to the order of Court could not be 
made to prejudice of the other minor de- 
fendants (23 M L J. 676, Ref ) 146 I C. 
536=1933 M. 821=65 M L J. 734 
O. 9, R 13 ScoPL— Applicability to an 
order under S 53. Provmaal fnsolvenj Act. 
103 I.C 381=1927 M 879. See also 1936 M. 
361=70 MLJ. 90, 0. 9, R. 13 deals only 
with default in appearance and not in the 
doing of any act ot Jered by the Court. 105 
LC. 842=1928 N 75. Rule applies to every 
case in iichich a decree is passed ei parte 
against defendant either by reason of his 
non-appearance at the first hearing, or by 
reason of his non-appearance at an adjourned 
hearing 23 C 738 (FB ) . 20 B 380 The 
provisions of 0 9, C P Code, by themselves 
do not apply to case in which the plaintiff 01 
the defendant has already appeared but has 
failed to appear at an adjouined hearing of 
the case. For a such case the procedure is 
laid down in 0 17. which deals with adjourn- 
ments 1935 A LJ. 209=1935 AWR. 90. 
See also 37 C W N. 1045. As to the meaning 
of the term “ev parte decree” sec 41 L W 
196=68 M L J. 123. The rule contemplates 
the case of a Court setting aside its own 
decree, and not that of another and higher 
tribunal. 4 (^W N. 456 R 13 is an ena- 
bling one which prescribes what is to be 
done in the ordinary course to get an ci parte 
decree set aside. 42 M L J. 344=1922 M 10. 
The word "appearance” implies that the 
party IS present at the trial either in person 
or through pleader for the purpose of con- 
ducting the ca^e, 1922 P 485=1 P. 188, See 
also 59 C 456 under R. 9 The mere sitting 
in Court of the pleader for the party having 
no instructions but to ask for time is not an 
appearance. 3 P.L J. 481=46 I.C 488 Where 
the pleader for the defendants applied for 
exatninauon of witnesses on commission, and 
on Its rejection withdrew and the case pro- 
ceeded on merits, decreeing the claim against 
the defendants, held that the suit could not 
M said to be decided c r parte 133 I C 129= 
(J31 A L J. 377=1931 A 294=53 A 612 (F B ) 
Where the plaintift who takes time to pro- 
duce evidence fails to appear on the 
date fixed for hearing, the proper 
course is to pass an order of dismissal 
for default of appearance In such a case 
wra if the (3ourt purports to deliver 
judgment on the ments, the order should be 
treated as an ex parte decree for setting aside 
which the procedure mentioned in the rule 
will apply 138 I C 200=1932 L 477 The 


words “was jirevented by any sufficient cause 
from appearing’' must be hheially construed 
to enable the Couit to exercise powers c. 
delito fiisiittac. lOI LC 632 (2) =1927 
0 173 See also 32CWN 10 The "suffi- 
cient cause" referred to in R 13 may be the 
suppression of the summons by means oi 
fraud so as to prevent the defendant from 
having any knowledge of the suit against him 
and thus to enable the plainti ff to obtain an e t 
parie decree 10 P. 516=132 I.C 3SS (F.B ). 
Where the defendant's absence was nolin- 
tentional, but was due to absence of know- 
ledge of the date fixed and the counsel bona 
fide believed that the defendant would be 
cersonally served and would give him fresh 
instructions there was sufficient cause for 
defendant's non-appearance 1933 L 114=144 
I C 1021 Ex parte decree—Uefendaiits 
appealing late on the date of hearing and 
applying for restoration— Court whether 
bound to restore— Exercise of discretion- 
interference by High Corurt in levision. 31 
BomLR 468=119 IC 187=1929 B 250 
Counsel engaged before another Court- 
Party being Pardanashin lady— Application 
made without delay— Restoration of suit 
proper. 31 P L R 550 (2) A service of 
summons on the karia is not a service on 
other members of the family who are im- 
pleaded in the suit as they may have their 
own defence to make 166 I C 635=18 Pat L 
T 72=1937 P. 17 The service of summons, 
against a major defendant upon a person who 
is described to be bis guardian cannot be said 
to be a proper service on the defendant 
though the supposed guardian may be his 
brother 166 I C 635=18 Pat L. T 72= 
1937 P 17, "Duly served" — Summons by 
legistered post returned as "refused"— Effect 
of— Application to set aside ex parte decree 
on the ground of non service — Onus of proof. 
39 CWN 934. See aho 34 CWN.1119 
The word "duly" does not mean personally 
102 LC. 243=1927 M. 507=52 M L J. 47L 
The mere fact that the defendant knew that 
a suit had been instituted would not dispense 
with the necessity of proper service of sum- 
mons 135 I C 110=1932 P ISO. See also 43 
C. 447=23 CL J 183 Appearance before 
registration of suit in a proceeding for 
appointing a guardian ad litem does not 
dispense with service of summons. 35 A, 
163=18 I C. 711. Where on the death of a 
defendant in a pending suit, summonses were 
issued against his three sons, the first 
described as the guardian of the other two 
and the first son returned the summons 
with the endorsement that he could not 
accept service as there was no separate 
summons in his own name and he 
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aside the decree as against him upon such terms as to costs, payment into Court 
or otherwise as it thinks fit, and shall appoint a day for proceeding with the 
suii : 

Piovided that where the decree is of such a nature that it cannot be set 
aside as against such defendant only it may be set aside as against all or any of 
the other defendants also. 


Notes. 

was not the guardian of his brothers but the 
Court nevertheless passed an e.i parte decree, 
held, that the hummons was not ‘duly served' 
and that the ev parte decree should therefore 
be set aside ]2PatLT 911=1932 P 150= 
135 I C 110 The defendant can show that he 
has not been duly served m the sense that 
knowledge of his opponent's claim has been 
brought home to him, even though the for- 
malities of substituted service have been 
carried through 134 LC 1202=1931 M 813= 
'6MLJ 920. Where the first summons was 
duly served and it appeared that the defendant 
intentiona ly neglected to ascertain the dates 
of hearing after the suit was transferred, the 
et. patte order could not be set aside for 
want of due service. 139 IC 354=1932 L. 
539. But where a suit is transferred with- 
out notice to defendant, the«.i parte decree 
must be set aside. 1923 L. 444 Mere 
misdescnption of plaintiff in an application 
under this rule is not reason for refusal to 
hear the application on merits 23 N.L R 71 
=102 LC 24=192? N 251 Substituted 
service— Several modes pi escribed by Court 
—Plaintiff’s failure to comply with all the 
modes is sufficient cause for setting aside ev 
parte decree, 1930 L 560=128 LC 55. 0. 
9. R 13 applies to proceedings under 0 34, 
R 6 124 I C 729=1930 A, 841=52 A 839. 
Before the falsity of the claim on which an 
■ex parte decree is based can be gone into in a 
fresh suit filed for the purpose of getting it 
vacated, it must be shown that the decree 
was obtained from the Court either by collu- 
sion of both parties, oi by tiaud committed 
by the plaintiff which prevented the defen- 
-dant fiom appealing in the fir«t suit. But 
where the defendant has been duly served 
with the summons and has failed to appear 
for no fault of the plaintiff, it is not open to 
him to file a fresh suit and challenge the 
decree on the ground of the falsity of the 
claim on which it is based His remedy i£ 
any m such a case is to apply m the same 
proceedings to have the decree set aside 
within the time allowed by law. If he satis- 
fies the Court that he had sufficient reason 
for not attending the Court when the decree 
was passed he may obtain relief but not 
otherwise 30 S. L. R. 405=166 IC 906 
=1937 S. 18 See also 39 CW.N. 894. 

Applicability to orders in execution and 
OTHER PROCEEDINGS.— 0 9 applies Only tO 
smts and not to execution proceedings An 
■ev parte order under S 4/ may be a decree 
by virtue of S 2 (2) but it is not a decree in 
a suit. 1931 M. 656=61 M.L.J. 348 (PB) 
M 462 and approving 1926 
M.WN. 245) An application to have zner 
parte order m execution proceedings set 


aside IS not maintainable under 0. 9, R. 13 
and S 141 does not operate to make 0 9, R. 
13 applicable to execution proceedings An 
application, however, to have the ex paite 
order passed in execution proceedings set 
aside must at least be held to beentertain- 
able in the discretion of the Court under its 
inherent powers. 1929 A 485=121 1 C. 552 
See also 13 L 761 Order 9, R 13 does not 
apply to delivery proceedings under 0 21, 
Rr. 97 to 101 as they are execution proceed- 
ings 92 1 C 533=50 ML.J 200=1924 M 
412, 1929 A 485, As to the application to 
decrees passed under Sch II para. 21 (2) 
12 1 C 927 

Inherent powers —Inherent powers of 
Court under S 151 cannot be invoked to set 
aside an ev parte decree long after the 
limitation prescribed by Art 164 has passed 
1 P. 277=65 LC 341; 53 I C. 147, 78I.C. 
660=1923 L. 147 (1). [But see also next case.] 
There is no inherent power in a Court apart 
from 0 9, R 13 to set aside an ez parte 
decree on an application made for that pur- 
pose The scope of the inherent power of 
a Court pointed out. See 43 M 94*37 M L 
J. 599 (F B) (26 M. 599, Overr., 24 
MLJ 235, Affirm.) See also 40 L W. 
665=1934 MWN. 1312=1934 M.699 An 
order refusing exercise of such powers by 
Court IS not appealable 1 P 277=65 I C 
341 

Court to which Application is lo be 
MADE —Where there is tiansfer of territorial 
jurisdiction after decree, tlie new Court c.'’n 
entertain application to set aside ev parte 
decree 42 M.L J 344 Though an appeal 
is pending against an ex parte decree, an 
application to set it aside should be made 
to the Court which passed the decree and 
not to the Court hearing the appeal 44 M. 
731=41 MLJ. 90 (30 M. 535 Dist , 27 
M 602 ; 39 A. 13 and 38 C 394, Foil ) A Court 
passing an ex parte decree is competent to 
deal with an application to set aside such a 
decree even if an appeal had been subse- 
quently preferred. (12 C.WN. 885; 30 M 
535 ; 13 C W.N. 846 ; 38 C 394, Foil ) 26 1 C 
412, or even after an appeal therefrom has 
been dismissed. 103 LC 146=1927 M 722 
(2)=53MLJ no. 

Decree when ex parte.— The question 
whether a particular decree is or is not ex 
pat te is a mixed question of law and fact 
The Court must examine the records of the 
case and examine the circumstances under 
which the decree was passed, and if it is 
found that a particular defendant was not 
present at the time of hearing of suit, the 
decree must be taken to be ev parte z^mst 
him, m spite of the fact that decree as drawn 
up mentions his presence The recital in the 
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Loc Am.— [Allaiiabafl ] JdA the foUinviut' fuithet ifroviso-— 

PioMdcd also that lai M.vh s'lLcrcii shall be set aside meiely on the ground o£ megu- 
lailty in the K-mce of summons, if the Court is satisfied that the defendant knew, or hut 
loi his wilful tundui'l would ha\e known of the date ot hcarmg in sufficient time to enable 

him to appear and answer the plamtift’s dafm o j r „ 

[Bombay.] Rule 13. This shall be nuinbcied as R. (1) and the following sub- 
rule ^hall he added to it, nameh —“The provisions of S 5 of the Indian Limitation Act, 
1908, shall applj to applications made under this rule " 

[Calcutta.] 0 9, R 13. Re-number R 13, 0 9, as R. 13 (1) and add the 
tollow mg as R 13 (2) « 

(2) The defendant shall, for service on the Opposite Party present along with 
his application undeir this rule either— 

(i) as manv copies thereof on plain paper as there are Opposite Parties, or 

(ii) if the "Court by reason of the length of tlie application or the numhei of 
Opposite Parties or foi anj other sufficient reason grants permission in thi,s behalf, a 
like number of concise statements 


Notes. 

records is not conclusive. 166 I C. 635= 
18 Pat. L.T 72=1937 P. 17. '‘Ex parte" 
decree— Meaning of— Appearance by pleader 
— Pleader reporting no mstructions after 
commencement of hearing— Decree— Reme- 
d} IS not application but appeal 58 M 817= 
156 r.C. 403=41 L,W. 196=1935 M. 210=68 
AI L.J 123 A decree passed owing to defen- 
dant's default of appeal ance in spite of the 
Court's direction to him to appear on that 
day, amounts to an ex parte decree. 27 I C. 
882=2 L.W 105. There can be no ex parte 
proceedings against a defendant who has 
entered appearance and filed his defence. 45 
A._ 618=21 A.L.J, 493 An application to set 
aside a final decree in a mortgage suit passed 
ex parte is maintainable under 0. 9, R. 13 
481 C 71=35 M.L J. 375. also 51 A 634 
=1929 A. 279. A decree based on a com- 
promise cannot be treated as an ex parte 
decree and consequently 0. 9, Ii 13 does 
not apply 27 I.C 227=19 CW.N. 118 
Ex parte decree cannot be re-opened except 
upon ground ot fraud which must be alleged 
in particular form 58 I.C. 317 

Ex Parte decree in Small CiUSE Suit— 
Setting aside— Procedure.— The Code 

governs the procedure of Small Cause Courts 
to some extent, and 0 9, R. 13 applies to such 
Courts When a Small Cause Court sets 
^ide an ex parte deciee, it is really under 
0. 9, R. 13, S. 17 of the Provincial Small 
Cause Courts Act itself makes the procedure 
under the Code applicable The Provincial 
Small Cause Courts Act is supplemental to 
toe Code. The proviso to S. 17 of the 
fomer Act does not add to the section but 
only cuts down the very wide discretion 
which Courts have under 0. 9, R 13, in 
imposing terras on the petitioner 58 M, 687 
L W 482=1935 M. 380=68 M.L.J 466 

Conditions for setting aside - Condition- 
al order, when proper Where there has been 
no default on the part of the party asking 
for re-hearing, e g . where he has not been 
duly served, it is inequitable for the Court 
to impose conditions 57 I C 300=5 Pat 
L J. 420. A Court should not as a condi- 
fton precedent to setting aside an ex parte 
decree require the deposit of a large sum 
of money 74 I.C. ^=1924 0. 229. An 


order setting aside an ex- parte decree under 

0. 9, R. 13 is not ultra vires tf it does not 
impose any conditions as to costs 32 1 C. 
984. WTiere an ex pai te decree is set aside 
on condition of defendant's furnishing 
secuiity the Court must adjourn the case m 
order to take security and must pass final 
orders only after the party has tendered or 
failed to furnish security 43 IC 1=6 
L 767 Where an ex parte decree is set 
aside, the defendant is entitled to be restored 
to his original position under S. 144 72' 

1. C. 912=2 P 277 

Who can apply — The words “against 
a defendant" do not necessarily imply that 
the only defendant against whom relief has 
been in terms granted by the decree can apply 
for an order to set it aside. They are com- 
prehensive enough to include a case in which 
the decree adversely affects the rights of a 
contesting defendant Where therefore m a 
suit the real question is whether the plaintiff 
or the contesting _ defendants are really en- 
titled to_ the claim in suit, and an ex patte 
decree is passed the contesting defendants 
are competent to apply under 0 9, R. ll 
147 IC 1186=1934 A 163=56 A 578. 
Heirs of a defendant against whom an ex 
parte decree is passed before his death have 
a right to apply to set aside the ex parte de- 
cree. (27 \ 274, Doubted.) 1933 A. 80 It is 
competent to executor of a defendant since 
deceased, to apply to set aside an ex parte 
decree against him. 38 M. 442. A Court 
has no jurisdiction to set aside an order 
setting aside an ex parte decree at the in- 
stance of a person not a party to the suit 
61 I C. 534 A Court has no jurisdiction 
to set aside an ex parte decree at the instance 
of a person not affected by the decision, 
who has been expressly exempted from the 
decree 61 1 C ^4. Application by Official 
Receiver— Dismissal— Separate suit by cre- 
ditors to declare decree is not binding— 
Maintainability, 1936 M.W.N 79=1936 
M 161=70 M.L.J. 90 

Procedure.— Under 0 9, R.13, it is neces- 
sary that the Court should find that the 
defendants were prevented by any sufficient 
cause f 10 m appearing when the suit was 
called on for hearmg 155 1 C. 249 (1)=1935 
A. L.J. 377—1935 A. 565. Where a party 
seeks to set aside an order undei 0. 17, 
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[Lahore ] To sub-rule (1) the foUoTMUg further proviso shall be added:— 

Pro\ided further that the cost of such certified copy shall be recoverable as a fine 
fuiiii the party at whose instance tiie original document has 'been produced 

Provided also that no ev parte decree shall be set aside under this rule on the ground 
that the summons was not duly served, if the Court is satisfied that the defendant had 
miuimation of the date of hearing sufficient to enable him to appear and answer the 
liLintlff’s claim 

Explamfmi —Where a summons has been seived under 0 5, R, 15, on an adult 
male member having an interest adverse to that of the defendant in the subject-matter of 
the suit, it shall not be deemed to have been duly served withm the meaning of this rule. 

[Madras.] Make the following amendments to 0. 9, R. 13.— 


Notes. 

R. 2, the proper course is to apply under 0. 
9, R. 13 and not under 0. 47, R 1 37 C W.N 
1045. 1935 A L.J. 209=1935 A. 90, 

18 RD. 421=15 L.R. 519 (Rev.), 40 LW. 
665=1934 M 699 (Application under C.P 
Code, 0 21, R. 58 dismissed for default.) 
Under 0 9, R, 13, it is clearly illegal for the 
Court to proceed with the suit on the same 
day on which It restored the suit to file 41 
L.W. 117=1935 M. 196 Where a Court 
decides to set aside an ex parte decree under 
0 9, R. 13, although it is not obligatory on 
the Court to slate reasons, it is most desira- 
ble that it should state why it thinks the ev 
parte decree should be set aside 163 I C. 732 
=1936 M. 524. 

Omission TO name some decree-holders 
AS PAR iiEs— I f fatal.— The Code contains no 
provision for naming the persons in whose 
favour an ex parte decree has been passed as 
parties m the application to set aside the ex 
parte decree. All that is necessary is an 
indication should be given in the application 
of the particulars of the suit m which the ex 
pane decree has been passed. The fact that 
the application omits to mention the names 
of some of the decree-holders or that notice 
of the application is served on them beyond 
the period of limitation prescribed for the 
application will not make the application 
defective or invalid 62 C. 1057=39 C W N 
863=1935 C. 506 See also 1937 P. 49 

Burden of proof.— Where a person applies 
to have an ex parte decree set aside, the onus 
is on such person to show affirmatively that 
the summons was not duly served or that he 
was prevented by sufficient cause from ap- 
pearing when the suit was called on for 
hearing. 145 I C. 370=1933 R. 156 Under 
0 9, R. 13 it IS for petitioners applying to 
have an /larfe decree set aside to satisfy 
the Court that the service was not duly 
effected, 1933 L 288. 

Jurisdiction —Where the appellate Court 
has adjudicated regarding the rights and 
liabilities of the person against whom an ex 
parte decree has been passed, the ex parte 
decree against such person cannot be set 
aside by the trial Court, but where there has 
been no adjudication regarding the rights 
and liabilities of such person in the appel- 
late Court, the trial Court is entitled to en 
tertam an application for the setting aside of 
the er for/e decree against him The fact 
that a person has been impleaded as a pro 
forma respondent in the appeal does not 
m any way affect the jurisdiction of the trial 
Court so far as the setting aside of the ex 


parte decree against such person is coneem- 
ed 35 P.L.R 675=1934 L, 1016 
Review.— Application to set aside an e r 
parte decree cannot be altered to one for 
review by merely changing the description to 
avoid limitation. 57 LC. 15. 

Limitation.— Under 0. 9, R 13 as amended 
by the Madras High Court, though time can 
be extended still it should be extended on 
justifiable grounds. 42ML.J. 12=1922 M 
33. E.xcept where there aie special rules 
made by the High Court extending the provi- 
sions of S. 5 of the LimitationAct to applica- 
tions for setting aside ex parte decree the 
Courts do not have the power to have 
recourse to the provisions of S 5, or enlarge 
the period prescribed by Art, 164 by resort- 
ing to S 151 of the Code. The Nagpur 
Judicial Commissioner’s Court has not 
framed any rules under S. 122 extending 
the application of S 5 of the Limitation 
Act to applications for setting aside ex parte 
decrees and so that Court has no such power. 
144 LC 394=1934 N. 43. Justice, equity and 
good conscience cannot be invoked to 
overrule the law of limitation Where on 
an application for setting aside an es. parte 
decree under 0. 9, R 13 on the ground that 
the applicant had not been properly served 
with summons, the opposite party contends 
that the application is barred by limitation, 
and the Court without touching on 

the question of limitation, passes an 
order setting aside the ex parte decree 
on the ground that it considers it 
justifiable in the interest of justice, equity 
and good conscience that the applicant 
should be given a chance to contest the suit, 
the order cannot be sustained. 1935 R. 466 
Rel.on 164 LC 286=1936 R. 305, 

Grounds for setting aside— Illustrative 
Cases --Where a summons is personally deli- 
vered to the defendant but the defendant 
refuses to sign the acknowledgment and no 
substituted service is effected, though there 
IS irregularity in the service of the summons 
the ex parte decree passed cannot be set aside 
on that ground. 1933 A.L J. 165=1933 A 165 
There is no due service of summons under 
0 9, R 13, where substituted service has 
been ordered by the Court and effected on a 
misrepresentation of facts. 152 I.C 830=60 
CLJ. 106=38 C.W.N 1066=1934 C 745, 
Defendant's want of knowledge of the date 
of hearing, no specific date having been fixed 
is sufficient cause to set aside ex parte decree 
144 1 C 154=1933 A 276. See also 147 IC 
759. Notice of date of hearing directed to 
be but not served on defendant personally. 
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The CniE Cujkt IUakual (Iwpekial Acts). [ 0 . 9, R. 1$ 


^ Ho:.r S urllur that no Court shall set aside a dec.ec passed e. meiely ou 

. on <T uUhLre has been an iTrcguUrilj m the seivice o summons, if it be satisHed 
iLVhc Jefendaiit had notice of the date of hearing m sutucienl time to appear and answei 
the ijlamtift's darni.*' n + p n. 

“fz) The^prlmsim^^ of the Indian Limitation Act, 190«. shall apply to 

dpphcatin^ under tollowmg as an additional proinso to R. 13'— 

‘TrTuded also that no such decree -shall bi ^et aside meiely on die ground of 
iir*;‘-ulautv m set \ ice of summons, if the CouiL is satisfied that the defenda^ knew, or 
hut for his wilful conduct would ha\e known of the date of hearing m sufficient time 
to enable him to appear and answer the plaintifts claim. - p ^ j u 

EaMaim/ioH.— Where a summons has been sen ed under 0 a, R. b, on an adult 
timber hating an iiiteiest adverse to that of the defendant in the subject-maltei of 
to h»e been duly »cned ^thm the ■neunmg of this rule,* 
fNoUfications Nos 7390 and 7391. dated the I9th September, 1929 ) 


Notes. 

Seem IC 1021=34 KLR. 911=1933 L. 
114 Suit transferred to another Court after 
service oi summons on defendant— £.t parte 
decree— Absence of notice of hearing _ in 
transferee Court— If ground for selling 
aside decree 1936 P.490. Death of 

defendant's mother preventing appearance is 
suflBcient cause, i'ee 1933 A L.J. 1289—19^ 
A. 601. See also defendant's illness 147 I C. 
1186=1934 A 163. Due to hot weather, the 
Court sat from 6 a m. to noon. But ^ on the 
day in question, the parties waited til! noon, 
the Judge did not turn up and the parties 
left The Judge turned up at 2 p m Party 
and pleader were absent but the Court 
passed an ex parte decree. Held, that there 
was sufficient cause for setting aside the ex 
parte decree. 1933 A.L J. 1298=1933 A. 652. 
As to non- service of summons on defend- 
ant owuig to plaintiff giving a wrong 
address, 60 C. 98=143 I.C. 7lO=l933C. 
274 See also 153 1 C 80=37 P L.R 121= 
1935 L, 129. (Substituted service, order for, 
obtained by fraud practised on Court ) The 
defendant was present in person in Court 
premises on the day of hearing. The suit 
was twice called and on both occasions, de- 
fendant asked for an adjournment as bis 
Counsel was not available. On the second 
occasion the Counsel sent his clerk to ask 
the Court for consideration. Held, that the 
fault, if any, lay with the Counsel and not 
the defendant, and that there was sufficient 
ground for showing latitude to the respond- 
ent and for setting aside the ex parte decree. 
11 R D 583=15 L.R 687 (Rev.) If the minor 
defendants were not represented there is 
sufficient cause for their non appearance and 
the Court could set aside the ex parte decree. 
21 A.L 1. 185= 1923 A 213. See contra. 66 I.C. 
460 (N ) ; 49 A 123 (F B ) See also 4 O.W. 
N. 356=1927 0. 173. The mere absence of a 
guardian ad litem of a minor defendant is 
not by itself a sufficient cause for allowing an 
appl. cation under R. 13, when there is noth- 
ing to show that the guardian has betrayed 
the interests of the minor 44 L W. 702=1936 
M. 961=(1930) 1 M.L.J 36. also 166 1 C. 
635--1937 P 17. The default of a guardian 
ad Uten who wiongfully allows a claim 


against a minor defendant to be decreed ex 
parte constitutes sufficient cause for non- 
appearance withm the meaning of R 13. But 
where the minor defendant has no case to 
put foJward and the guardian, realising that 
and exercising hi.s judgment honestly and 
deliberately and in the interests of the minor, 
decides that no good purpose can be serr-ed 
by putting an appearance, there is no sufficient 
cause under the rule, so as to entitle the 
minor to apply to have the decree set aside. 
58 M. 1045=41 L.W 654=1935 M. 435=68 M 
L.J. 693. Ex parte decree against minor 
defendants— Sufficient cause for setting 
aside— Not only gross negligence of guardian 
ad litem, but also prejudice to minor's 
interest. 32 L W. 662=59 M L.J 918 Court 
is bound to decide whether summons was 
not duly seived 1926 M. 558=94 I.C. 420 
(1)=23LW 319; 57 M. 1069=37 L.W. 653 
=1934 M, 428=66 M L J. 683. Where a suit 
by a minor represented by a guardian _ is 
dismissed for default and a petition 
is put in to restore the suit to file the 
suit has to be restored to file whether or not 
the guardian had sufficient reasons for his 
non-appearance. 44 LW 117=1935 M 196, 
The trial Court cannot set aside an ex parte 
decree on grounds other than those mention- 
ed in 0 9, R. 13. 24 L.W. 439=97 I.C 936 

(1) . See also 1931 A L.J 377=1931 A 294 
(h.B) Ex parte orier cannot be set aside 
when no reason is given for non-appearance. 
34 CW.N. 419=1930 C. 488; 1930 R 152 

(2) . A Court can restore a suit only when it 
IS satisfied that defendant was prevented by 
sufficient cause from appearing 64 I C. 965 
=1 PatL.T 69 On an application to set 
aside an ex parte decree, the Court should 
give its finding on the que.stion whether the 
defendant was prevented by any sufficient 
cause from^ appearance. In the absence of 
such a finding, the Court has no jurisdiction 
to set aside the ex parte decree. 1931 M.W. 
N. 239. Service on the son of pardanashm 
lady living in the same house is proper 94 
I.C. 228=1926 C 845. Application for time 
to compromise by both parties- Rejection 
and ex parte decree— Application to set aside 
—Defendants not ready owing to illness of 
oneof them in charu-p nf racA—nicmis-sal 
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0. 9, R. 13] The Code of Civil Peoceduse (V of 1908). 

Rule 13 In R 13 0. 9, /<>/ the words “he was pi evented by any suftiaent cause 
Mini appearing'’ the word's ‘‘there was sufficient cau^e for hia failure to appear” shall 
K.‘ viih^htuted. 

Rule 13 111 R 13 ot 0. 9- 

(a) Existing R 13 shall be le-numh&ed as siib-iule (1), and 
(.6) after sub-rule (1) so ic-mmheted the following shall be inserted as sub-rule (2), 
Minelj — 

“(2) The puniMoiii. uj b 5 ol the Indian Limitation Act. IX of 1908, '.hall apply 
applications under sub-rule (1).” 


Notes. 

not proper — parte decree- to be set 
aside. 167 1 C. 496=17 Pat L.T. 793=1937 P. 
85 

AppEAt.— Erroneous order accepting appli- 
cation to set aside sa parte decree— Appeal- 
ability. 29 Bom L.R. 925. See also 149 1 C. 
777=1934 R 202. An order setting aside an 
eA parte decree is not appealable. 1931 A.L. 
J. 377=1931 A. 294 (F B ) . Where an appli- 
cation IS made for re-opening a case decided 
ex parte, that application must either be 
allowed or disallowed If it is allowed no 
appeal will he. If it is disallowed an appeal 
will lie. When a conditional order, that the 
application to set aside an ex parte decree 
will be allowed if the defendant deposits the 
full decretal amount within 15 days, but if 
he fails it would be dismissed, is made and 
the condition is complied with, then the ap- 

f lication is allowed and no appeal will he 
f the condition is not complied with, then it 
IS open to the party concerned to ask for a 
dnal order dismissing the application, and 
then an appeal will lie 1933 R. 63=144 1 C 
186. An appeal lies against an order dismis- 
sing for default an application to set aside 
ex parte decree. 36 I C 798. There is no 
warrant for limiting the right of appeal to 
the case where an application under 0 9, R 
13 is dismissed on the merits 8 P. 533=117 
I.C. 317=1929 P. 529 (2). Where an applica- 
tion to set aside an ex parte decree is dismis- 
sed for failure to pay process fee thi.s is in 
substance a dismissal for default and an 
appeal lies from the order 69 I.C 713 See 
also 51 B. 67=28 Bom L R 1245 ; 1926 A. 142 
(2)=48 A. 199 ; 1926 0. 1 18=90 I.C. 745. No 
appeal lies against an order refusing to set 
aside an ex parte decree made in a reference 
under the Land Acquisition Act, 94 I.C. 330 
=1926 C 816. SeeaUo 36 CW.N. 352. (39 C 
393 and 54 C 312, Foil.) Ex parte order set 
aside on condition of deposit of costs— No 
cost deposited— Suit decided— Order under 
0 17, R 3 and not under 0. 9, R. 6-No 
appeal lay 1930 0. 351. An order under the 
rule setting aside an ex parte decree against 
some of the defendants can be attacked in 
appeal. 9 P, 102=1930 P. 266 
Conditional Order setting aside ex parte 
Decree— No Appeal— Letters Patent.- An 
order was passed directing that the ex parte 
decree should be set aside on certain terms, 
vix., that the defendant would pay into Court 
within ten days a certain sum plus certain 
costs. Before the ten days had completely 
elapsed, an appeal was filed against the order 
We/rf, that the order was not a judgment 
within cl. (13), Letters Patent, and that no 


appeal lay from it (2 R 469, Rel. on ; 6 R 
703 and 35 M. 1, Ret.) 151 I.C 402=1934 R. 
192. See also 2t IC. 895=12 A.LJ 1270- 
1932 A 595. ' 

Revision— The High Court is entitled to 
interfere in revision where the order setting 
aside an ex pafte deciee has been passed m 
defiance of the provisions of this rule 1931 
AL.J 377=1931 A. 294 (F.B.). See also 
1934 A L.J. 552=148 I.C. 893=1934 A. 134. 

Powers of Appellate Court.— An appel- 
late Couit can set aside an ex parte order 
passed by the original Court against some of 
the defendants when an appeal by the other 
defendants is pending before it. (30 M. 
535; 32 M. 416, Foil.) 29 1 C. 458=2 L.W. 
529 See also 42 M L J. 12=1922 M 33 
After an appeal has been filed against a 
decree of the lower Court, the power to set 
aside the original decree becomes vested in 
the appellate C>3urt 30 M. 535 When a 
decree of the lower Court is superseded by a 
decree of a superior Court, the former can- 
not alter or amend it, on the application of 
defendants against whom the ex parte decree 
was passed 37 A. 208=13A.L.J 283. but 
ree53M.L.J.110, 1932 A.L.J 257=1932 A. 
340 Where a defendant against whom an 
ex pafte decree is passed is not joined as a 
party to the appeal preferred by other parties 
to the suit and the Appellate Court does not 
adjudicate upon his case the e.i parte decree 
against him does not merge in the decree of 
the Court of Appeal so as to preclude him 
from applying under 0 9, R. 13 to the Court 
which passed the ex parte decree to set aside 
the decree. 36 C.W N, 747=1932 C. 773. 
Appellate Court cannot go beyond R. 13 48 
A, 165=1925 A. 610 Powers of appellate 
Court. See 1925 P. 534=7 P L.T 381 Power 
of appellate Court to go into sufficiency of 
order for substituted service. 52 M L.J. 477, 
In an appeal from an ex parte decree the only 
question wiih which an appellate Court is 
concerned is ordinarily whether the evidence 
in the record is sufficient to support the 
decree. In such an appeal il is however 
open to the Court to go mto the question of 
an improper refusal by the Court of an ap- 
plication for time. 10 PLT 589=1929 P, 
609 _ Application to set aside ex parte decree 
—Dismissal of— Non -preferring of appeal— 
Final appeal against decree— Raising the 
same points— Validity. See 1(X) I.C. 553 (1) 
Evidence.— Where a summons has not been 
personally served, but served on the gumasta, 
the plaintiff has to prove that such service 
was valid since it was not so prima facie. 
1Q13MWN 1028=21 IC. 922 Burden of 
proof of sufficiency of service— Defective- 
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[Oudh,] lu R, lo butvtcpp In* woids "was not Julj seued or that” and the woids 
"he was nul prc^tnlv;*! by any ^iitncicnt cause*’, inert the words "notwithstanding dut 
-{‘Hiu the snmn and at the end of the lulc add the following proviso — 

•Prov’de*! alsu that no ci patte decree shall be set aside under this rule on ihe 
that tha summons was not duly served, if the Couit is satisfied that the defendant 
had nitonnati 'n .ii the date of healing sutficient to enable him to appear and answer the 
puiiitifi’s claim 


Notes. 

report of the process-server. 23 N.L.R. 166. 
It IS tor the petitioners applying to have an 
car parte decree set aside to satisfy the Court 
that the service was not duly effected. 1933 
L 288. In the case of a substituted service 
of summons the Court is not bound by the 
return of the process-server alone, but can 
declare the service good from other c»rrums- 
tances ot the case. 23 I C 14=26 AI L J 368 
Under this rule the question to be considered 
is whether the detendant honestly intended 
to be present at the hearing oi the suit and 
did his best to do so. 43 AI L J. 632=46 M 
60. See also 5 R. 80=102 I C. 379=1927 R 
ISO. 

Other Remedies.— Diffeience in procedure 
in an application under the section and appeal 
pointed out 32 C W.N. 101 The person 
against whom an e v parte decree is passed 
can apply to have it set aside under 0. 9, 
R. 13, or he can appeal from the decree ; but 
he cannot start a iresh proceeding to set 
aside the decree. 57 1 C. 551=22 Bom.L.K. 
798 ; 56 C 21=1929 C 322. To impeach an 
ez parte decree on grounds other than fiaud, 
the proper remedy is by ^ application under 
0. 9, R, 13 or an application loi review or an 
appeal to a superior Court. A separate suit 
to set aside the decree will not he 1 L. 344 
=2 L.L.J. 622. A plaintiff whose application 
to set aside an ea; parte decree has proved 
inf ructuous, can maintain a suit to set aside 
the decree on the ground of fraud or any 
other valid reason (28 C. 475 ; 29 C 395, 
Rel.on) 15C.LJ 446=17 CWN.219; 55 
IC.412;pp. 516=1931 P.204 (FB);35 
C\V.N. 303=1931 C 619 See also 60C 98 
— 1933 C 274. A subsequent suit to set aside 
the decree apart from fraud is not maintain- 
able 3 L W 522=36 1 C 128. A separate 
suit to set aside an ex parte decree on ground 
of fraud Will lie, even when an application 
for setting an ear /urtc decree has been dis- 
missed 144 1.C 1013=1933 R. 123. Suit to 
set aside £ I parte decree on the ground of 
false claim and perjured evidence is not 
ngwtaigble 97 1 C. 879=31 CW N. 258= 

Proviso -A n application under 0 9, 

K. lo if granted will reopen the suit only as 
against the successful applicant and not 
^‘nsto^cr defendants 9LC 835=8 A.L. 

J .m. Ea parte decree against one defen- 
dant— Suit dismissed by consent against 
another— Court cannot restore suit against 
that other while setting aside the ex patte 
decree. 104 I.C 216=1927 S. 245 Where 
there is an e.\ parte decree against one of 
several defendants mortgagors, and an an- 
phcation is made to set it aside, the better 
course would ^ to set it aside against all 
defendants and direct the suit to be tried 


33 A 264=38 1. A. 37=21 M.L 1. 1140 (P C 1 
S-ee also 35 C W.N 679 Where a suit agamst 
one of the defendants is dismissed after con- 
test but an ejv purte decree IS given against 
the others, one of whom applies to have the 
cx parte decree set aside, the Court has 
power under proviso to R. 13 of 0 9 to set 
aside the whole decree, if the decree is one 
andinduisible. 151 I C 963=1934 A 1051 
A Judge cannot set aside an ex parte decree 
against the judgment-debtor without also 
setting It aside as against the surety 40 1 C 
400. An indivisible order is to be set .isi’de 
« tota 32 L W 662=59 M.L J. 918 A mort' 
gage debt being indivisible, a mortgage 
decree passed ex parte cannot be .set aside in 
part, because complications will arise at the 
time of execution and anomalous results ma\ 
follow. 166 I.C 635=18 PatL.T. 72= 
1937 P.17 The fact that the decree is the 
result of a compromise is no bar to the 
application of the proviso 101 I.C. 9fcl927 
M. SSO Where the decree is indivisible in 
Its nature, for example, for the possession of 
a house, the whole decree must be set aside 
subject to the payment of the money due by 
the person bound by the decree (/bid) 
Reasons for acting under the proviso to be 
given. 1927 M. 507=52 M.L,J 477. Ex parte 
decree against several defendants whether 
can be set aside at the instance of some of 
them alone. See 92 I C. 776=1926 M 256 
An ex porie decree having been passed 
against a Hindu and his son on the basis of a 
trust deed executed by them, both of them 
applied to have the decree set aside under 0. 
y, K 13. Ttie Court m appeal set the decree 
aside as against the son, but not against the 
lather Held, m revision, that the decree 
was indivisible, and that the order refusinc 
to set aside the decree as against the father 
being erroneous and in contravention of the 
proviso to R. 14. C P Code, must be inter- 
fered with in revision 155 1 C. 837. 

^ 0.9 R. 13 proviso (Peshawar). -There 
IS no legal justification for proceeding ex 
parte against the defendant on the ground 
that the summons was sent to him by post 
irrespective of the fact whether he received 
'r % P’ amended by the 

Judicial Commissioner’s Court, Peshawar 
does not apply to an ex parte decree so pass- 
ed For, that rule applies only when theie is 
irregular!^ in the service of summons. In 

I C S?=M36 S IS™ 

Miscellaneous.— A pleader duly appear- 
ing in a suit is not obliged to file a fresh 
vakalat for the purpose of an application to 
set aside the CUT parte decree in the suit. 47 
BomL.R. 744 An application 
under 0. 9, R, 13 to set aside an order passed 
on a previous application of the same nature 
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O, 9, R. 14] The Code of Civil Pxoceduee (V of 1908). 

E r/iiaflofiojj —'Where a summons has been served under 0. 5, R. 15, on an adult 
■Pale member having an interest adverse to that of the defendant in the subject-matter of 
iht suit, it shall not be deemed to have been duly served withm thd meaning of this rule.” 

[Rangoon ] In 0 9, R 13, stibstMe ‘decree or order** for the words ‘decree’ 
uherever it occurs m that Rule. 

Add the following as ■second proviso — 

“Pronded also that no decree or order shall be set aside under this lule merely on 
ihe iiiouiid that there has been an irregulauty in tha semuce of the summons, if the (^urt 
is satisfied that the defendant vas .iware of the date of hearing in sufficient time to enable 
him to appear and answer the plaintift’s claim ” 

[N.-'W F P ] lad - 

PioMded further that no decree i«s&cd ei pafic sliall be set aside mereb on the 
jiound of an irregulaiitj in the service of summons, if the Couit is satisfied tor reasons 
to be recoided tbit the defendant had knowledge of the dale of heaiing iii sufficictii time 
to appear on that date and answer the claim. 

[Sindh ] Add the follovnng further proviso — 

“Provided also that a decree passed ev parte shall not m the abscnci of good cause 
be set aside on the ground mereh of irregularity m the service of the summons unless 
upon the tacts ptovtd the Court is satisfied that the defendant did not have notice of 
the date of hearing in sufticieiit lime to appear and answer the plaintiff’s claim ” 

No decree to set aside tS. 109.] No decree shall be set aside on 

without notice to opposite any such application as aforesaid unless notice there- 
party of has been served on the opposiL party. 

Loc Ams — [Bombay,] Rule IS, Add the following rule-— 

111 the application of this ordei to appeals, so far as may be, the word “plaintift” 
shall be held to include an appellant, the word “defendant” a respondent, and the word 
"suit” an appeal 

[Calcutta ] Order 9, R 14 Cancel the woid “theieof” in R. 14, 0 9, and 
substitute theiefor the following words — 

"together with the copy theieof (or concise statement as the case may be) ” 

[Madras ] Add the following as R. IS of 0. 9 of the Code of Civil Procedure — 

“15 (1) Rr b, 13 and 14 shall apply mutaUv mutandis to those proceedings in 
execution falhiig within S. 47 of the Code m which notice to the opposite party is 
icqiured undei the provisions ot the Code 

(2) Subject to the provisions of sub-rule (2) of R, 13, an application under this 
rule shall be made within thirty days of the date of the order, or, where the not'ce was 
not duly served, of the date when the applicant has knowledge of the order ” (Foft St 
George Gazette, Pt II, p 313. dated 14—3 — 1933 ) 


Notes. 

lies Thus the proceedings may go on ad 
uifimtiun 76 1 C. 583=1923 C 552. Where 
an appeal against an ordei under 0 9, R. 13 
IS dismissed for non-prosecution second 
application under the same rule may be 
allowed subject to terms (Ibid.) Where 
an application to set aside an ex parte decree 
is consigned to the record room on account 
of non-payment of process-fee, it is tant- 
amount to dismissal for default 102 1 C 
754=1927 L 883 (2). 

0. 9, R. 13 and 0 17, R 2.-Where the 
defendants entered an appearance in the suit 
and filed a written statement and on the date 
fixed for final hearing failed to appear but 
their pleader asked for an adjournment 
w'hich was refused and the pleader then stat- 
ed that he had no instructions, and the Court 
passed a decree et parte the defendants must 
be held to have actually appeared on the date 
m question, and the Court has no jurisdiction 
to set aside the ex parte decree and the 
remedy open to the defendants is only an 
appeal against the decree as it stood. 155 
I C. 249 (1)=1935 A L.J. 377=1935 A 565 
0. 9, R 14.— R. 14 is imperative and an 
c.r parte decree against the defendant can be 
1-87 


set aside only after notice has been served on 
the plaintiff. 24M.L.J 482=1910 241. ^ee 
also Notes under R. 13 “Opposite party” 
meaning of See 31 CW.N 906=103 IC 
860=1927 C. 692. The principle of represen- 
tation cannot be urged as agamst the definite 
provisions of R. 14 149 1 C, 153=1934 p, 396 
'‘Opposite party”— Mortgage suit— £.r 
decree for sale— Application to set aside— 
Subsequent purchaser of pait of mortgaged 
propeity- Not entitled to notice. 163 I C 
226=1936 A L.J 544=1936 A. 410. 

0 9, R 15 —New R, 15 of is not retros- 
pective and cannot be made applicable to er 
parte orders passed prior to its coming into 
force because, the effect of such application 
would be to deprive persons of the rights 
already vested in them by the ordei s not 
having been appealed from and thus having- 
become final. 157 I.C 985=42 L.W, 497= 
1935 M 585 The executing Court has no 
power to set aside an ex parte order in execu- 
tion pas^d by it prior to the coming into 
force of 0. 9, R 15 (M ) Its power is limit 
ed by the law as it stood before the new rule 
was enacted 156 1 C. 141=42 L.W. 50=1935 
M 714. 
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The Civil Court Manual (Imperial Acts). [0. 10, R. t 


ORDER X. 

Examination of Parties by the Court. 

1 [S. 117.] At the first healing of the suit the Court shall ascertain 

from each party or his pleader whether he admits or 
Asceitainment whether denies such allegations of fact as are made m the 
allegations in pleadings are v^j-men statement (if any) of the opposite 

admitted or denied. as are not expressly or by necessary 

implication admitted or denied by the party against whom they are made. The 
Couit shall record such admissions and denials. 

2. [S. 118.] At the first hearing of the suit, or at any subsequent hearing, 
any party appealing in person or present m Court, or 
Oral examination of any person able to answer any material questions 
party or companion of j.g]ating to the suit by whom such party or his pleader 
IS accompanied, may be examined orally by the Court ; 
and the Court may, if it thinks fit, put in the course of such examination 
questions suggested by either party. 

, 3. [S. 119 ] The substance of the examination 

Substance of examination writing by the Judge, and shall 

to be vviitten 

4. [S. 120.] (1) Where the pleader of any party who appears by a 
pleader or any such person accompanying a pleader 
Consequence of refusal jg referred to in rule (2) refuses or is unable to- 
^inability of pea er o material question relating to the suit 

which the Court is of opinion that the party whom he 


Notes. 

0. 10, R 1.— Admission on a question of 
fact made by pleader binds his client 9 W. 
R. 485. See also 2 MI.A. 253. Erroneous 
consent of vakil upon a mistaken view of the 
law cannot bind the client. 16 W R. 246. 
Pleader cannot relinquish any portion of his 
client's case without exprsss authority. 12 
W.R. 279. Admissions made by a party 
under R. 1 are conclusive against him. 49 A. 
219=97 1 C 176=1926 A. 7l0. Under R 1 it 
is obligatory on the Court to examine them 
only when there is no clear expret-s or impli- 
ed denial of any statement of fact in their 
pleadings. 92 1 C. 1006=8 L L.J. 67. 

Joint statement— Legality —There is 
nothing in law to support tlie view that when 
all the defendants confess judgment a joint 
statement of all of them cannot be recorded 
in a civil case. 152 1 C. 62i=1934 L, 540 

0 10, R 2 —Object of examination is not 
to take evidence, but to see what are matters 
in dispute. 15 1 A. 119 See 5 Bom L.R 687 
and 1905 A.W.N 170; 1926 A. 411=29 I C. 
1003. The power under this rule is intended 
to be used by the Judge only when he finds 
it necessary to obtain from such party infor- 
mation on any material questions relating 
to the suit and ought not to be employed so 
as to supersede the ordinary procedure at 
tnal as prescribed in 0. 18 35 C.W N. 925 
=1931 P C. I7S (PC). A statement made 
under R. 2 by a person who appears with a 
pleader merely to prosecute a rase or to look 
after it would not necessarily bind the party 
on whose behalf he appears. 1926 A. 41 1=94 
I C, 1003. Statement under R. 2 is not evi- 
dence against the party who has had no 
opportunity to cross-examine the party mak- 


ing it 1930L. 947=129 1 C. 301 
O. 10, R. 4.— The powers granted by 
this rule are discretionary, and its intention 
is to enable the Court not only to get 
obscure points cleared up by getting infor- 
mation, but also to get admission to narrow 
down the issues. 5 Bom. L.R 687. Power of 
the Court under R. 4 is not an unlimited one. 
It is only where the party’s pleader or recog- 
nized agent refuses or is unable to answer to- 
material questions that Court can direct 
the personal attendance of the party him!,elf- 
In absence of such refusal or inability if the 
Court assumes that it has power to direct, 
without assigning any reason, the personal 
attendance of the parties, the order is irre* 
gular and can be rectified under S. ISl and 
0. 47, R. 1. 1933 A.LJ 1318=1933A. 517. 
Under the provisions of R. 4 Court cannot 
insist on personal attendance of a party who 
IS a pardanashtn lady. 55 A. 666=1933 A LJ. 
1384=1933 A 551, R. 4is a self-contained 
rule for cases where a party is ordered to 
attend because the Court desires to have his 
evidence. 63 I.C 961=14 1 W 15 also 
140 1 C. 716 The rule does not provide for 
cases where party appears and refuses 1o 
answer For such cases, see 0 16, R 20. 
Parties to suits should not be required to 
attend Court under R 4 unless questions 
material to the case which are to be answer- 
ed have first been put to their p’eaders and 
they have been unable or have refused to 
answer ihem. 48 I C 269=21 OC 25Z 
There are only two cases in which personal 
appearance of plaintiff can be required and 
these fall under 0 5,R 3andO 10, R 4 140 
I C. 716=1932 N. 135. (Tourt ordering plaintiff 
to appear on the challenge of the defendant— 
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represents ought to answer, and is likely to be able to answer if interrogated in 
person, the Court may postpone the hearing of the suit to a future day and 
direct that such party shall appear m person on such day. 

(2) If such party fails without lawful excu^e to appeal in person on the 
day so appointed, the Court may pnncunce judgment against him, or make 
such order m relation to the suit as it thinks fir. 


ORDER XI. 

Discovery and Inspection 

1. [S. 121.] In any suit the plaintiff or defendant by leave of the Court 
„ , , may delivti intencgaici ICS in writing for the exami 

interroga- ijjg opposite parties oi any one nr more of 

such parties, and such interiogaiories when delivered 
shall have a note at the foot thereof stating which of such interrogatories each 
ot such persons is required to answer: Provided that no parly shall deliver 
more than one set of interrogatories to the same paiiy without an order for that 


Notes. 

Validity of the order. 24 LW. 7S7. The 
question required to be answered must be 
material 2 BomH.CR 340 ; 21 WR. 44. 
Pleader merely applying for adjournment is 
not putting an appearance. 99 1 C 717=1927 
R. 46,4 R. 408. 

0 1, R 4(2).— What is lawful excuse will 
depend upon the circumstances of each case. 
18 W R 63 Before pronouncing judgment, 
Judge should hear what the defaulter has 
to say, and adjudicate on the sufficiency of 
theextuse. 24 WR 314. Several adjourn- 
ments were given for appearance of a pariy, 
on the motion of plea er and agent of the 
party , and each tune they were warned that 
in case the party failed to appear, action will 
be taken under K, 4 In spite of all this, 
neither the party appeared nor did the 
pleader or agent undertake to answer all the 
questions. Thereupon the Court disposed 
of the suit under R. 4 (2) without putting 
any question to the pleader or the agent. 
Held, that even though it was incumbent on 
the Judge to put such questions before taking 
action under R. 4 (2), still under the cir- 
cumstances the Judge's action was quite 
proper. 1933 L. 922 Order dismissing suit 
for default of appearance under R 4 (2) 
can be restored under 0 9, R 9, for good 
cause 138 I.C 613=1932 A L.J. 726=1932 
A. 595. An order under R. 4 (2) against 
one of the parlies is not appealable under 0. 
43, R 1, unless that order amounts to a 
judgment. 39 A 450=39 I.C ISl. 

0 11 Applicaticn of the Obdee.— 
Order II applies to proceedings in probate. 
49 C. 300=23 C. L. J 480. Under the Code 
interrogatories can be administered in the 
same manner as is done m England for dis- 
covering the facts in issue. 24 I C. 765=41 
C6 (7C 840.Dist) 

0. 11,R 1. What inteerogatories may 
BE DEUVEEED.— Question to exiract informa- 
tion as to material facts in issue or for the 
purpose of obtaining admiss ons about them 
may be asked The mere fact that the 
questions would be admissible in cross-exami- 
nation does not make them good as irterro 
gatories. 17 I.C 155=17 CLJ. 66. In- 


terrogatories must not be exhibited unreason- 
ably or vexatiously or be prolix, unneces- 
sary or scandalous, nor be obviously meant 
for the purpose of fishing intormation. 
(Ibid.) Thus defendant setting up the 
plea of wagering should not be allowed to 
interrogate his opponent generally as to his 
business transactions (md) A party is 
not entitled to administer interrogatories for 
obtaining discovery of facts which constitute 
exclusively the evidence of his adversary's 
case. 56 CLJ. 440=1933 C. 151. also 
10 P. 630=1931 P 426; 17 C 849. Interroga- 
tories as to amount of damages are relevant, 
though they may not be allowed until the ques 
tion m action has been tried See 14 C at 706, 
Interrogatories should be disallowed if 
aimed atdiscovenng the nature oi opponent's 
evidence 69 1 C 417=1923L 282 (2). Nor 
as to matters of opinion 23 C 117. A parly 
may deliver interrogatories in order to 
ascertain the nature of the opponent’s case 
or to support his own case in order to narrow 
the_ points in issue or to avoid proving facts 
which are admitted. Interrogatories as to 
contents of a document cannot be issued. 
151 I C 104=1934 N 181. Defendants on 
whom the onu*. lies cannot escape that onus 
by laying no evidentiary basis for their 
defence but seeking to get admissions from 
plaintiff by interrogatories To allow the 
interrogatories at their instance would be to 
allow them to avoid opening their case and 
to cast the onus on the other party. 142 I C 
17 (1)=1933M. 298. 

“Opposite PARTY''.~The party on the other 
Side of the record to the applicant is an oppo- 
site party, and he_ may be ordered to give 
discovery if he is a necessary party to an 
action, although there may be no issue or 
matter in question at all between him and 
the applicant. Spokes v Grosvenor and Co,,. 
(1897) 2 Q B. 124. But see contra 58 C 
1091=134 1 C. 935. See also 17 B, 384. Ex- 
parte defendant does not come within the 
words “opposite party". 63 1 C 258 Plain- 
tiff is not entitled to administer interroga- 
tories to him; nor is he entitled to do so- 
with defendants who have the same interests 
as he (the plaintiff) has in the suit. 63 1 (3. 
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purpose. Provided also that interrogatories which do not relate to any matters 
in question in the suit shall be deemed irrelevant, notwithstanding that they 
might be admissible on the oral cross-examination of a witness. 

2. On an application for leave to deliver interrogatories, the particular 

interrogatories proposed to be delivered shall be sub- 
mitted to the Court. In deciding upon such applica- 
tion, the Court shall take into account any offer, which 
may be made by the party sought to be interrogated to deliver particulars, or to 
make admissions, 01 to produce documents relating to the matters m question, 
or any of them, and leave shall be given as to such only of the interrogatories 
submitted as the Court shall consider necessary either for disposing fairly of 
the suit or for saving costs. 

3. [S. 123.] In adjusting the costs of the suit inquiry shall at the instance 

^ , , of any paity be made into the propriety of exhibiting 

Costs of mterrosatones jnWbgatories, and if it is the opinion of th? 

taxing officer or of the Court, either with or without an application for 
inquiry, that such interrogatories have been exhibited unreasonably, vexaliously 
or at improper length, the costs occasioned by the said interrogatories and 
the answers thereto shall be paid in any event by the party in fault. 

Foim of mterroBatorics. , ^ ^ “ 

Appendix C, with such variations as circumstances 

may require. 

5. [S. 124. j Where any party to a suit is a corporation or a body of 

Coroorations. persons, whether incorporated or not, empowered by 

^ ‘ law to sue or be sued, whether m its own name or 

in the name of any officer or other person, any opposite party may apply 
for an order allowing him to deliver interrogatories to any member or officer 
of such corporation or body, and an order may be made accordingly. 

6. [S 125.] Any objection to answering any interrogatory on the ground 
Obi«tioM to .ntoro- to it « s^dalous or irrelevant or not exhibited 

gatories by answer. i'ona fide for the purpose of the suit, or that the 

matters inquired into are not sufficiently material at 
that stage, or any other giound, may be taken in the affidavit in answer. 

7. Any interrogatories may be set aside on the ground that they have been 
Setting aside and striking ^^^i^ited unreasonably or vexatiously, or struck out 

outmterrogatones the ground that they are prolix, oppressive, un- 

necessary or scandalous ; and any application for this 
purpose may be made within seven days after service of the interrogatories. 

8 [S. 126 ] Interrogalones shall be answered by affidavit to be filed 

Ahidavit in ansi\er,filins within ten days or within such other time as the 
Court may allow. 

9. An affidavit in answer to interrogatories 
shall be in Form No. 3 in Appendix C, with such 
_ variations as circumstances may require. 

10. No exceptions shall be taken to any affidavit in answer, but the suffi- 
Xo exception to be taken or otherwise of any such affidavit objected to 

as insufficient shall be determined by the Court. 

powers under S. 107, Government of India 
Act, ate not merely administrative but also 
judicial, It can interfere to prevent injustice 
where the lower court m an inlerlocutory 
order wrongly declines to re-issue interroga- 
tories 39 P L.R. 250=1937 L 28 
O 11, R 6. Not "Bona Fide”.— Fishmg 
questions in order to try whether any flaw 
can be discovered in defendant's case cannot 
be ahowed, I7 C at 849 See also 10 P. 
M0~193j P 426, If defendant is out of the 
-ipbon, a reasonable tme will be given 
24 W.R. 587 


Form of atlidavit 111 an- 
swer. 


Notes. 

258. Objection to the rele\'aDcy of interro- 
gatories must be adjudicated upon by the 
Court. 46 1 C 660=16 A L J 762 £.r parte 
order giving leave to interrogate can be set 
|s«le on application of the opposite party 

Oruek. declining to ee-issue inierroga- 
tories-Revision —Under S. 44, Punjab 
Court's Act, High Court has no jurisdiction 
to ^tertain an application for revision from 
an mterlocutory order declining to re-issue 
interrogatories but as the High Court's 
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11. [S. 127.] Where any person interrogaled omils to ansvirer, or answers 
Order to aosrteroran- ^sufficiently, the party interrogating may apply to tie 

swer further. Court for an order requiring him to answer, or to 

answer further, as the case may be. And an order 
may be made requiring him to answ'er or answer further, either by affidavit or 
by viva voce examination, as the Court may direct. 

12. [S. 127.] Any party may, without hling an) affidavit, apply to the 

Application for discoverv ‘o’; f W 

of documents ' suit lo make discovery on oath of tne documents which 

are or have been in his possession or power, relating 
to any matter in question therein. On the hearing of such application the Court 
may either refuse or adjourn the same, if satisfied that such discovery is not 
necessary, or not necessary at that stage of the suit or make such order, either 
generally or limited to certain classes of documents, as may, in its discretion, be 
thought fit : Provided that discovery shall not be ordered when and so far as 
the Court shall be of opinion that it is not necessary either for disposing fairly 
of the suit or for saving costs 


13. [S. 129, para 2 ] The affidavit to be made by a party against whom 

^ , such order as is mentioned in the last preceding rule 

Aa,dav.t 01 documents. 

documents therein mentioned he objects to produce, and it shall be in Form 
No. 5 in Appendix C, with such variations as circumstances may require. 

14. [S. 130,] It shall be lawful for the Court at any time during the 

Production of documents ‘’5' 

party thereto, upon oath, of such of the documents 


Notes. 

0 1, R 11.— When Court grants leave 
to interrogate, it does not make an order 
under this rule 18 C. 420 (F B ). Order direc 
ting party to file proper affidavit within 10 
days— Direction that suit should stand dis 
missed m default— Party failing to comply 
with Court's order- Suit whether automati- 
cally dismissed— Legalitjr of such order— 
Right of aggrieved party. 50 CLJ 397= 
78 I C. 859=1925 C.l^. 

0 11, R 12— The words ‘opposite party” 
and ‘‘any other party” m R 12 contemplate 
oppobite parties within the meaning of 0 11, 
R. 1, t.e , thej must be persons between whom 
issues are raised at the stage at which the 
order for discovery is demanded. 58 C 1091 
=134 1.C 935. Guardian ad htew if a party 
lo the suit. See 22 C 981. But see R. 23 and 
19 B 350; Where there are several plaintiffs 
all must join in making an affidavit. IS B. 7 
A defendant, if may obtain discovery against 
a co-defendant. 17 B 384. But see 
(7'jo 134 I.C 935=58 C 1091. If one 
co-defendant is not entitled to an order for 
discovery against his co-defendant, he can- 
not obtain It indirectly by insisting on the 
performance of "such an order already ob 
tained by the plaintiff but not complied with. 
58 C 1091=134 I.C 935=1932 C 72. Affidavit, 
effect of. 5 Pat L J 550=58 1 C. 281 A docu- 
ment directed to be produced under Rr. 12 
and 14 does not facto become evidence in 
the case. It must be proved by witnesses and 
then marked as an e^bit. 4 Lah.L J 385= 
1921 C. 328 On this section, see also 29 Bom 
L.R. 414=1927 B. 367. 

Practice amd Procedure —Discovery of a 


party’s title-deeds is not oidered upon what 
may be a mere fishing application without the 
materials necessary to support the claim or 
precision m description of documents. 10 P 
630=1931 P. 426 See also 17 C. at 849; 56 
C.L.J.440 

0. 11, Rr 12 and 13 Affidavit of docu- 
ments BY party's ace NT— Discretion of 
Court.— Although ordinarily affidavit of 
documents must be made by the party him- 
self. yet Court may allow it to be made by an 
agent of the party in a particulai case. Under 
R. 12, the matter has been left to the discre- 
tion of Court and that discretion is obviously 
to be exercised with special reference to the 
facts of each case 1934 P. 693. 

0 11, R. 13 —Affidavit of document filed 
under R. 13 does not protect the party from 
obligation to give inspection of other docu- 
ments that may be proved to be in his posses- 
sion 38 C 428=16 C.W.N. 81. 

State Documents— PR inLEGE,— Court I*! 
entitled to prescribe in any particular case 
the manner in which the claim for privilege 
for State documents shall be made if the 
claim is to be allowed It may be content 
with unsworn statement of a responsible 
Minister or It may accept a formal affidavit 
from him, or, if necessary call for an affidavit 
sufficiently full and indicative of the fact that 
his mind has been brought to bear on the 
question of the expediency in the public 
interest of giving or refusing the information 
asked for 35 C.W.N, 1121=1931 P C 254= 
61 M.L.J. 943 (P.C ). 

0 11, R. 14 Order when to be passed.— 
Court has no power to order production of 
documents which do not relate to any matter 
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in his possession or power, relating to any matter in question in such suit, as the 
Court shall think right; and the Court may deal with such documents, when 
produced, in such manner as shall appear just. 

15. [S. 131 ] Every part to a suit shall be entitled at any time to give 

notice to any other party, in whose pleadings or 
Inspection of documents affidavits reference is made to any document, to pro- 
duce such document for the inspection of the paity 
■ giving such notice, or of his pleader, and to permit 

him or them to take copies thereof ; and any party not complying with such 
notice shall not afterwards be at liberty to pul any such document in evidence 
on his behalf in such suit unless he shall satisfy the Court that such document 
relates only to his own title, he being a defendant to the suit, or that he had 
some other cause or excuse which the Court shall deem sufficient for not 
complying with such notice, m which case the Court may allow the same to be 
put m evidence on such terms as to costs and otherwise as the Court shall 
think fit. 

16. Notice to any party to produce any documents referred to in his plead- 

^ , , ing or affidavits shall be in Form No 7 in Appendix 

xNotice to proauce. vaiiatiocs as circumstances may require. 

17. (S 132.] The party to whom such notice is given shall, within ten 


Notes. 

ID question. 23 C 125 An order for produc- 
tion of documents under R. 14 must follow 
an order as to affidavit of documents under 
R. 12 1923 P. 337=76 I C. 991. No order 
will be made under R. 14 against a party 
unless he has directly or indirectly admitted 
the document to be in his possession or 
power. 5 PatL.J. 650=58 1.C. 281. Under R. 
14, Court may order production of any docu- 
ments m the possession of any party relating 
to any matter in question in such suit, but 
until it is known what the plea is and what 
the points at issue are it is impossible for the 
Court to say that plaintiflF's accounts are 
relevant. In a suit on a promissory note to 
which the defendant has as _ yet not raised 
any defence there is no justification for the 
Court to make order directing plaintiff to 
produce his accounts. 1937 N 136 The Couit 
can only order the production of documents 
under R. 14 and not the inspection. An order 
for inspection has to be made under R. 18. 14 
I.C SI. Suit by husband for restitution of 
wnjugal rights relying upon coirespondence 
between parties— Production of correspon 
dence— Duty of plaintiff. See 1937 Sind 97 
As to what documents are privileged and 
what statements, see 29 Bom.L.R. 414=102 
I.C. 425=1927 B 367. 

Effect of non-compltance.— The non- 
compliance with order under R 14 for pro- 
duction of account-books does not warrant 
uie striking off the defence of the party who 
IS guilty of non-compliance with the order 
^ A. 565=20 A L.J 422. See also 38 L.W 
933=1933 M.870 ;46MLJ. 350. Grounds 
on which discretion is given to a Court for 
Striking off the defence are given in 0 11, R 
21. (Ibid.) 

Revision’ —Order under this rule cannot 
be revised, under S. I15._9 M. 256. 

0. 11, R. 15 —There is a distinction be- 
tween documents sued upon and documents 
relied upon by plaintiffs and a defendant 


under R. IS is not entitled as of right to have 
inspection of documents relied upon b> 

! lainttff before he files written statement 56 
.C 457=24 C.W.N 302 But Fee 34 L W. 654 
=1931M.82S=61MLJ 704(contra) Teeatso 
S3 A 442=1931 A.L J 94=1931 A. 221 See 
aiso notes under 0 11,R. 18 Rule 15 refers 
not merely to documents which the plaintiff 
sues upon but also those which he relies 
upon as evidence in support of his claim. The 
expression ‘referred to’ is equivalent to 
‘entered in the list’ and the list mu.stbe 
deemed to be part of the plaint So right of 
inspection extends to documents entered in a 
list attached to plaint. 1931 M. 825=61 M.L 
J. 704 (24CWN.302 Diss ). It is a good 
cause for non production of a document 
within rule IS that the document is not in 
the possession or power of the per- 
son called upon to produce it. 5 Pat L.J. 550 
=58 I.C. 281. It IS not good case for non- 
production that the account books called for 
inspection are necessary for every day trans- 
actions. 156 I.C. 2^6=1935 M 234 
0. 11, Rr 15 and 18 . Rule 18 is not pre- 
requisite TO R. 15 -It cannot be said that 
unless the party who has given notice of 
inspection which^ is not replied to, takes 
further action which is open to him under 
R. 18, the party who has omitted to reply or 
give inspection is absolved fromthe penalties 
of R. 15 There is absolutely nothing in R. 18 
to suggest that it is a prerequisite to R. 15 
It lays down an altei native procedure by 
whmh, if the notice is not replied to, the 
party who has asked for inspection can force 
the other party to give it. 1935 M. 234; 156 
I.C246. 5eea/jol0CS9 
^ 0 11, R 17.— Where a contract is entered 
into at one place and has to be performed at 
another place, and the documents are at the 
place where contract has to be perfoimed, 
the place of performance is proper place for 
inspecting the documents 5 B, 467. See alsi> 
lie 653; 12 C. 265, ISB 7 
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. u days from the receipt of such notice, deliver to the 
J.SI.™”"’ P>rty giving ihs same a notice suting a time within 

three days from delivery thereof at which the docu- 
ments, or such of them as he does not object to produce, may be inspected at 
the office of bis pleader, or in the case of bankeis’ books or other books of 
account or books in constant use for the purposes of any trade or business, at 
their usual place of custody, and stating which (if any) of the documents he 
objects to produce and on what ground. Such notice shall be m Form No. 8 in 
Appendix C, with such variations as circumstances may require. 

18. [S. 133.] (1) Where the party served with notice under rule 15 

_ j . ^ omits to give such notice of a time for inspection, 

Order for inspection. g,yg inspection, 01 offers inspection clse- 

wheie than at the office of his pleader, the Court may, on the application of the 
party desiring it, make an order for inspection in such place and in such man- 
ner as It may think fit: Provided that the order shall not be made when and so 
far as the Court shall be ot opinion that it is not necessary either for disposing 
fairly of the suit or for saving costs. 

[S. 134 ] (2) Any application to inspect documents, except such as are 

referred to in the pleadings, particulars or affidavits of the party against whom 
the application is made or disclosed in his affidavit of documents, shall be found- 
ed upon an affidavit showing of what documents inspection is sought, that the 
party applying is entitled to inspect them, and that they are in the possession or 
power of the other party. The Court shall not make such order for inspection 
of such documents when and so far as the Court shall be of opinion that it is 
not necessary either for disposing fairly of the suit or for saving costs. 

19. (1) Where inspection of any business books is applied for, the Court 
may, if it thinks fit, instead of ordeiing inspection of 


Verified copies 


the original books, order a copy of any entries therein 


to be furnished and verified by the affidavit of some person who has examined 
the copy with the original entries, and such affidavit shall state whether or not 
there are in the original book any and what erasures, interlineations or altera- 
tions; Provided that, notwithstanding that such copy has been supplied, the 
Court may order inspection of the book from which the copy was made. 

(2) Where on an application for an order for inspection privilege is 
claimed' for any document, it shall be lawful foi the Court to inspect the docu- 
ment for the purpose of deciding as to the validity of the claim of privilege. 

(3) The Court may, on the application of any party to a suit at any time, 
and whether an affidavit of documents shall or shall not have already been 


Notes 

0.11,R.18— [N._B See also under 0 11, 
R. IS ] Strict compliance with provisions of 
the rule is necessary beffire order for Inspec- 
tion of documents is passed 67 I.C 73=44 
A 56S See also 20 SL.R 309. No order 
can be made under this rule until the ques- 
tions raised under R 17 have been determined 
14 C 776 Before Court can make an order 
under this rule, if the preliminary steps 
mentioned in R 15 must be taken, see 1935 
M. 234 cited under R 15, supra; 10 C. 59. 
Applicant must show that document is 
relevant to the matter in question 23 C 125 
Party cannot be compelled to show the whole 
account-book to the opposite party, if his 
trade secrets are likely to be unnecessarily 
exposed to him 14 I.C 371 See also 1931 M 
825=61 M.L.J. 704. Under this rule, Court is 
not the proper place to offer inspection of 
.documents. 1935 M 234=156 I.C. 246. 

0. 11. R 18 (2).-Under R. 18 (2) order 
of inspection can be made not only in respect 


of document mentioned in the plaint and 
written statement and affidavit of discovery 
but also m respect of other documents. 
Where judge is satisfied as to relevancy of 
the document it is not necessary 
that there should be an affidavit. At 
any rate, the want of affidavit cannot invali- 
date the order under R. 18 (2), requiring the 
defendant to produce a document and if 
defendant does not comply with the order, 
Court as justified in ordenng that his written 
statement be struck off 53 A 442=1931 A 
LJ 94=1931 A. 221 (26 A.L.J. 1376, 1922 

A 235,Dist.). 

0 11, R 19 —In a proper case. Court has 
power, notwithstanding a certificate from 
the Minister of State claiming protection, to 
inspect state documents and official com- 
munications, in respect of which privilege 
was set up, in order to see whether the claim 
was justified, see 35 C.W N 1121=1931 P.C. 
254=61 MLJ.943 (PC.). 
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in his possession or power, relating to any matter in question in such suit, as the 
Com t shall think right, and the Court may deal with such documents, when 
produced, in such manner as shall appear just. 

15 [S 131 ] Every part to a suit shall be entitled at any time to give 
notice to any other parly, in whose pleadings or 
Inspection of documents afljdavils reference is made to any document, to pro- 
referred tom pleadings or document for the inspection of the pait} 

giving such notice, or of his pleader, and to permit 
him or them to take copies thereof ; and any party not complying with such 
notice shall not afterwards be at liberty to put any such document in evidence 
on his behalf m such suit unless he shall satisfy the Court that such document 
relates only to his own title, he beiug a defendant to the suit, or that he had 
some other cause or excuse which the Court shall deem sufficient for not 
complying with such notice, in which case the Court may allow the same to be 
put m evidence on such terms as to costs and otherwise as the Court shall 
think fit. 

16. Notice to any party to produce any documents referred to in his plead- 

, , ing or affidavits shall be in Form No 7 m Appendix 

Notice to pioduce. q yaiiations as circumstances may require. 

17. [S. 132.] The party to whom such notice is given shall, within ten 


Notes. 

in question. 23 C 125 An order for produc- 
tion of documents under R 14 must follow 
an order as to atfidavit of documents under 
R. 12 1923 P 337=76 I C, 991. No order 
will be made under R. 14 against a party 
unlesshe has directly or indirectly admitted 
the document to he in his possession or 
power, 5 Pat.L.J. 650=58 1.C 281. Under R. 
14, Court may order production of any docu 
ments in the possession of any party relating 
to any matter in question in such suit, but 
until it is known what the plea is and what 
the points at issue are it is impossible for the 
Court to say that plaintiff’s accounts are 
relevant. In a suit on a promissory note to 
which the defendant has as yet not raised 
any defence there is no justification for the 
Court to make order directing plaintiff to 
produce his accounts. 1937 N, 136 The Court 
can only order the production of documents 
tinder R. 14 and not the inspection. An order 
for inspection has to be made under R. 18. 14 
I.C. 51, Suit by husband for restitution of 
conjugal rights relying upon coi respondence 
between parties— Production of correspon 
deuce— Duty of plaintiff See 1937 Sind 97 
As to what documents are privileged and 
what statements, see 29 BomL.R. 414=102 
I.C. 425=1927 6 367. 

Effect of non-compliance.— The non- 
compliance with order under R 14 for pro- 
duction of account-books does not warrant 
&e striking off the defence of the party who 
IS guilty of non-compliance with the order 
44 A. 565=20 A L.J. 422. See also 38 L.W 
933=1933 M 870; 46 M L.J. 350 Grounds 
on which discretion IS given to a Court for 
striking off the defence are given in 0 11, R 
21. (_lbtd ) 

Revision —Order under this rule cannot 
be revised, under S. US. 9 M, 256 

0. 11, R. IS.— There is a distinction be- 
tween documents sued upon and documents 
relied upon by plaintiffs and a defendant 


under R. IS is not entitled as of right to have 
inspection of documents relied upon bj 

P laintiff before he files written statement. 56 
C 457=24 CW.N 302 But 34 L W 654 
=1931 M. 825=61M L J 70^(contra). See aiso 
53 A. 442=1931 A.L.J 94=1931 A 221. See 
afro notes under 0 11, R. 18 Rule IS refers 
not merely to documents which the plaintiff 
sues upon but also those which he relies 
upon as evidence in support of his claim The 
expression ‘referred to' is equivalent to 
'entered in the list' and the list mu<itbe 
deemed to be part of the plaint. So right of 
inspection extends to documents entered in a 
list attached to plaint. 1931 M. 825=61 M L 
J.704 (24C.WN.302 Diss). It is a good 
cause for non pioduction of a document 
within rule 15 that the document is not in 
the possession or power of the per- 
son called upon to produce it. S Pat L.J. 550 
=58 I.C. 281. It is not good case for non- 
production that the account books called for 
inspection are necessary for every day trans- 
actions. 156 I.C. 246=1935 M 234. 

0.11, Rr 15 and 18. Rule 18 is not pre- 
requisite to R. IS— It cannot be said that 
unless the party who has given notice of 
inspection which is not replied to, lakes 
further action which is open to him under 
R. 18, the party who has omitted to reply or 
give inspection is absolved fromthe penalties 
of R. IS. There is absolutely nothing in R 18 
to suggest that it is a prerequisite to K IS. 
It lays down an alternative procedure by 
whirh, if the notice is not replied to, the 
party who has asked for inspection can force 
the other party to give it. 1935 M. 234 ; 156 
I.C 246. See also 10 C. 59. 

0. 11, R 17.— Where a contract is entered 
into at one place and has to be performed at 
another place, and the documents are at the 
place where contract has to be perfoimed, 
the place of performance is proper place for 
inspecting the documents 5 B, 467. See also 
11 C. 655; 12 C. 265; IS B 7 
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„ , . , , days from the receipt of such notice, deliver to the 

noricegiven!”**’^*^ g‘vmg the same a notice stating a time within 

three days from delivery thereof at which the docu- 
ments, or such of them as he does not object topioduce, may be inspected at 
the office of his pleader, or in the case of bankers’ books or other books of 
account or books in constant use for the purposes of any trade or business, at 
their usual place of custody, and stating which (if any) of the documents he 
objects to produce and on what ground. Such notice shall be m Form No. 8 in 
Appendix l, with such vanlations as circumstances may require. 

18, [S. 133.] (1) Where the party served with notice under rule 15 
_ . , . omits to give such notice of a time for inspection, 

Order for inspection. . . ® ^ » 


or objects to give inspection, or offers inspection else- 


where than at the office of his pleader, the Court may, on the application of the 
party desiring it, make an order for inspection m such place and in such man- 
ner as it may think fit: Provided that the order shall not be made when and so 
far as the Court shall be of opinion that it is not necessary either for disposing 
fairly of the suit or for saving costs. 

[S. 134.] (2) Any application to inspect documents, except such as are 

referied to in the pleadings, particulars or affidavits of the party against whom 
the application is made or disclosed in his affidavit of documents, shall be found- 
ed upon an affidavit showing of what documents inspection is sought, that the 
party applying is entitled to inspect them, and that they are in the possession or 
power ot the other party. The Court shall not make such order for inspection 
of such documents when and so far as the Court shall be of opinion that it is 
not necessary either for disposing fairly of the suit or for saving costs. 

19. (1) Where inspection of any business books is applied for, the Court 
„ .. . . may, if it thinks fit, instead of ordeiing inspection of 

en e copies. original books, order a copy of any entries therein 

to be furnished and verified by the affidavit of some person who has examined 
the copy with the original entries, and such affidavit shall state whether or not 
there are m the original book any and what erasures, interlineations or altera- 
tions: Provided that, notwithstanding that such copy has been supplied, the 
Codrt may order inspection of the book from which the copy was made 

(2) Where on an application for an order for inspection privilege is 
■claimed for any document, it shall be lawful for the Court to inspect the docu- 
ment for the purpose of deciding as to the validity of the claim of privilege. 

(3) The Court may, on the application of any party to a suit at any time, 
and whether an affidavit of documents shall or shall not have already been 


Notes. 

0. II.R.IS— [N B See also MtidevOAl, 
R 15 ] Strict compliance with provisions of 
the rule is necessary before order for inspec- 
tion of documents is passed. 67 I C. 73=44 
A 565 Sffiaho 20 SLR 309. No order 
can be made under this rule until the ques- 
tions raised under R 17 have been determined 
14 C 776 _ Before Court can make an order 
under this rule, if the preliminary steps 
mentioned in R. 15 must be taken, see 1935 
M. 234 cited under R. 15, supra, 10 C. 59. 
Applicant must show that document is 
relevant to the matter m question 23 C 125 
Party cannot be compelled to show the whole 
account-book to the opposite party, if his 
trade secrets are likely to be unnecessarily 
exposed to him 14 I C 371. See also 1931 M 
825=61 M.L.J. 704. Under this rule. Court is 
not the proper place to oflEer inspection of 
■documents. 1935 M. 234=156 I.C. 246. 

0. 11. R. 18 (2). -Under R. 18 (2) order 
■of inspecton can be made not only in respect 


of document mentioned in the plaint and 
written statement and affidavit of discovery 
but also m respect of other documents. 
Where Judge is satisfied as to relevancy of 
the document it is not necessary 
that there should be an affidavit At 
any rate, the want of affidavit cannot invali- 
date the Older under R. 18 (2), requiring the 
defendant to produce a document and if 
defendant does not comply with the order, 
Court is justified in ordeiing that his written 
statement be struck off. 53 A 442=1931 A. 
LJ 94=1931 A. 221 (26 A.L.J. 1376, 1922 

A 235,Dist.). 

O 11, R 19— In a proper case, Court has 
power, notwithstanding a certificate from 
the Minister of State claiming protection, to 
inspect state documents and official com- 
munications, in respect of which privilege 
was set up, in order to see whether the claim 
was justified, see 35 CW.N 1121=1931 P.C. 
254=61 M.LJ. 943 (P.C). 
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ordered or made, make an order requiring au)- othei party to state by affidavit 
whether any one or more specific documents, to be specified in the application, is 
or are, oi has oi have at any time been, in his possession or power ; and, if not 
then in his possession, when he parted with the same and what has become 
thereof. Such application shall be made on an affidavit stating that in the belief 
of the deponent the party against whom the application is made has, or has at 
some time had, in his possession or power the document or documents specified 
in the application, and that they relate to the malteis in question in the suit, 
or to some of them. 


20. [S, 135.] Where the party from whom discoveiy of any kind or ins- 

„ ^ ,, pection is sought objects to the same, or any part 

Premature discovery thereof, the Couit may, if satisfied that the right to 

the discovery or inspection sought depends on the determination of any issue 
or question in dispute in the suit, or that for any other reason it is desirable 
that any issue or question in dispute in the suit should be determined before 
deciding upon the right to the discovery or inspection, order that such issue or 
question be determined first, and reserve the question as to the discovery or 
inspection 

21. [S 136,] Where any party fails to comply with any order to answei 

, , interrogatories, or for discovery or inspection of 

documents, lie shall, if a plaintiff, be liable to hare 
his suit dismissed for want of prosecution, and, if a 
defendant, to have his defence, if any, struck out, and to be placed m the same 
position as if he had not defended, and the party interrogating or seeking dis- 
covery or inspection may apply to the Court for an order to that effect, and an 
order may be made accordingly, 


Notes. 

0. 11, R. 20 —Rule applies to mixed ques- 
tions of law and fact 27 W.R 678. It is not 
mtended to come into operation until after 
an application has been made under R. 18 
14 C. 776. See also 6B 578 Discovery may 
precede particulars if two conditions are 
satisfied : (1) where information sought is 
necessarily within opponent's knowledge , (2) 
where Court is satisfied that no unfair 
attempt to fish out a case is being made. In 
these two cases, discovery may precede 
particulars even where the object of the 
action is to re-open settled accounts. R. 20 
docs not operate as a bar to discovery, when 
for determining the very issue of a settled 
account, the discovery or production of 
documents is essential. 41 L.W, 275=68 M. 
L.J, 241=157 1.C 599=1935 M. 288. 

0 11, R. 21 : Applicability of Rulp — 
See 1933 L. 248=143 I.C 35S 

When an Order under the Rule may be 
PASSED— Order can be passed only aftei 
Court has directed discovery under R 12 oi 
inspection of documents under R 18 44 A 
565=20 A.L.J 422=67 I.C 73 ; 96 1 C. 1003= 
1926 S 272. Thus a mere suspicion against 
plaintiff of suppressing documents relating 
to matters in issue, without order for dis- 
covery or inspection, is not a ground for dis- 
missing the suit 38 A 5=13 A.L.J. 831 The 
principle governing the Court's exercise of 
Its discretion under R 21 is that it is only 
when the default is wilful and as a last 
resort that Court should dismiss the suit or 
strike out the defence 158 I.C 613=1935 R. 
310. Suit can be dismissed for failure to 
comply with an order for discovery or in- 


spection of documents only when the docu- 
ments are refeired to in the pleading or 
affidavits 28 I.C 90S Order under R 21, 
can be passed only when there is a previous 
order under R. 11 requiring a party to 
answer interrogatories. 96 1 C 16=24 A.L J 
589=1926 A 553. Court has no power to dis- 
miss suit for disobedience of an order under 

0. 11, R. 14 for production of certain docu- 
ments. (46 MLJ. 350, Foil) 38LW.933= 
1933 M. 870. See also 1936 N. 130 (Insol- 
vency petition by credi tor— N on-pi oductior 
of account books--Power to dismiss petition ) 
Mere non-compliance with orders for dis- 
covery Of inspection does not justify trial 
Court to strike off the defence of the paitj 
so ordered. 20 A.L,J 422=44 A. S6S Penalty 
provided in R. 21 should only be imposed in 
extreme cases and as a last resort (58 P R 
1898 , 59 PR. 1892 ; 9 C 923 ; 38 A S;S8IC 
281=5 PatL J 550 ; 14 C. 768. Ref ) ; 65 I C 
661; 121 I C. 421=1929 L. 750. Defendant 
should be called upon to show cause before 
an order strikmg off defence is passed It 
must also be shown that the non-compliance 
was due to wilful default 27 B L R. 694=89 

1. C 215 See also 1925 C 166=50 C L.J 397 . 
20 SX R 309. ‘Wilfully' means that the act 
is done deliberately and intentionally not by 
accident or inadvertence but so that the mind 
of the person who does the act goes with it 
19» L. 750=121 I C 421. Where a party 
fails to comply with order for discovery, the 
proper remedy is for the party seeking the 
discovery to apply to have the proceedings 
stayed or the suit dismissed. 48 I C. 711=4 
Pat L.J. 394. Where suit is dismissed for 
want of prosecution under the rule, the 
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22. Any party may, at the tiial of a suit, use in evidence any one or more 

, . ^ of the answers or any part of an answer ot the 
vatori^s aurfa? ° opposite party to interrogatories without putting in 
the others or the whole of such answer: Piovided 
always that in such case the Court may look at the whole of the answers, and if 
it shall be of opinion that any others of them are so connected with those put in 
that the last-mentioned answers ought not to be used without them, it may 
direct them to be put in. 

23. This order shall apply to minor plaintiffs and defendants, and to the 

Order to apply to mmors guardians for the suit of persons 

under disability. 

ORDER XII. 

Admissions. 

1. Any party to a suit may give notice, by his pleading, or otherwise in 
Notice of admission of writing, that he admits the truth of the whole or any 

case part of the case of any other party. 

2. [S. 128] Eithei party may call upon the other party to admit any 

.. j • j document, saving all just exceptions; and in case of 

or neglect to admit, after such notice, the 
costs of proving any such document shall be paid by 
the party so neglecting 01 refusing, whatever the result of the suit may be, 
unless the Court otherwise directs; and no costs of proving any document shall 
be allowed unless such notice is given, except where the omission to give the 
notice is, in the opinion of the Court, a saving of expense. 

3. A notice to admit documents shall be in Form No. 9 in Appendix C, 

Form of notice with such variations as circumstances may require. 

4. Any party may, by notice in writing, at any lime not later than nine days 

^ j . before the day fixed for the hearing, call on any other 

Nottoe to admit tact, purposes of the suit only, any 

specific fact or facts mentioned m such notice. And in case of refusal or neglect 
to admit the same within six days after service of such notice, or within such 
furthei time as may be allowed by the Court, the costs of proving such fact or 
facts shall be paid by the party so neglecting or refusing, whatever the result of 
the suit may be, unless the Court otherwise directs : Provided that any admis- 
sion made in pursuance of such notice is to be deemed to be made only for the 


Notes. 

lemedy of the aggrieved party is by appeal 
Court cannot set it aside under 0 9, R 9 
3 R. 63=1925 R 218 See also 137 1 C. 842= 
1932 M. 316 Where plaintiff's suit has been 
dismissed under 0. 11, R. 21, the Court has 
no power to review its order under S. 151, 
the order being appealable. 98 I C 70=1927 
C. 158 Non-compliance with order under R. 
14— Dismissal under R. 21 if justified— 
Appeal from-If lies. 115 I.C 464=1929 A 
63. If defendant fails to comply with an 
order for discovery of documents, he is 
liable to have his defence struck out and to 
be placed in the same position as if he had 
not defended the suit. It does not justify 
Court in shutting out all his evidence, 
although he was allowed to defend the suit 
121 1 C 337=1931 P. 114 
Appeal- Practice and Procedure— Where 
order is made under the provisions of R. 21, 
dismissing suit and simultaneously with that 
order judgment and decree are passed, not- 
withstanding that an appeal lies against the 
decree itself, an appeal is competent against 
1-88 


the order that the suit should be dismissed. 
137 I.C 842=1932 M 316 [ See also 143 1 C. 
355=1933 L 248 ] Where the provisions of 
law quoted in dismissing suit is R. 21 but 
everything points to the order itself m sub- 
stance and intention having been_ under 0. 6, 
R 5, m judging of the appealability of order, 
Court has to look to the substance of it 
rather than the provisions of law under 
which it purports to have been made (Ibui ) 
0 11, Rr. 21 and 23.~R 21 is part of 
the rules of the High Court, unless High 
Court has made a rule of itself expressly or 
by implication abrogating it , and when High. 
Court Original Side Rules do not contain 
any such Rule, the provisions of R. 21, ought 
to be enforced even against a minor defen- 
dant, in view of R 23, of 0, 11 ; the enforce- 
ment cannot be refused on the ground that it 
is not the practice of the Court to do so. A 
practice of the Court cannot be allowed to 
the lules applicable to the Court. 
;. 1029. 

R 1.— Admissions must be taken as 
41 M.L.J. 525=71 I.C. 270. 



a whole 



m Tbk Civil Cou£1 Manual (Imperial Acts). [O. 12, R. 5 


purposes of ihe particular suit, and not as an admission to be used aginst the 
party on anv other occasion or m favour of any peison other than the part} 
giving the notice: Piovided also that the Court may at any time allow any part} 
to amend oi ^\ithd^a\v any admission so made on such terms as may be just. 

5. A notice to admit facts shall be in Form No, 10 in Appendix C, and 

admissions of facts shall be in Form No. U m 
Form of admissions. Appendix C with such variations as circumstances 

may require. 

6. ‘\ny party may, at any stage of a suit, where admissions of fact have 

been made, eithei on the pleadings, or otherwise, 
Judgment on admissions, ^ppjy Court foi such judgment or order as 

upon such admissions he may be entitled to, without waiting for the determina- 
tion of any other question between the parties: and the Court may upon such 
application make such order, or give such judgment, as the Court may think just. 

Loc. Ams.— [Madras.] 1. Rcrtiumbir the existing R 0 of 0 12 as sub-R. 
n Uj and insert the following as sub-Rr (2) and (3) , 

•*(2) The Court may al&o of its own motion make such order or give such judgment 
a? It maj consider just, having due regard to the admissions made by the parties, 

(3) Whenever an order or judgment is pronounced under the provisions of this 
rule, a decree maj be drawn up in accordance with such order or judgment and beanng 
the -^ame date as the day on which the order or judgment was pronounced " 

[Patna ] Siibshtiik the following for R 6 in 0 12 

“6. Where admissions of fact have been made, either on the pleadings or other- 
wist, the Court may, at any stage of a suit, on the application of any party, or, of its 
own motion, without waiting for the determination of any other question between the 
paities, make such order or give such judgment, as it may think just. 

[Rangoon.] In 0 12, R 6, subsMtUe ‘judgment, decree or order’ for the words 
'judgment or order’ where thej first occur and for the last part of the rule substitute the 
following.— “and the Court may, either upon such application or upon its own motion, 
give such judgment or make sudi decree or order as the Court may think just ” 

Add the following as sub-R (2) — 

“(2) A decree or older passed under this lule may be executed at any trme, not- 
withstanding that other questions between the parties still remam to be decided in the 
case," 


7. An affidavit of the pleader or his clerk, of the due signature of any 
Affidavit of signature admissions made in pursuance of any notice to admit 

' documents oi facts, shall be sufficient evidence of such 
admissions if evidence thereof is required. 

8. Notice to produce documents shall be in Foim No. 12 in Appendix C, 

Not.M to produce doca 

ments affidavit of the pleader, or his clerk, of the service 

of any notice to produce, and of the time when it was 
served, with a copy of the notice to produce, shall in all cases be sufficient evi- 
dence of the service of the notice, and of the time when it was served 

9. If a notice to admit or produce specified documents which are not 

Costs. necessary, the costs occasioned thereby shall be borne 

by the party giving such notice. 


Notes. 

0. 12, R. 6.— When judgment on admis- 
sions to be paosed. 27 C.W N. 783=1924 C 
190; 1929 L 750=121 1.C. 421. See aUo 132 
I.C 796=19310 321 Before Court can act 
under R 6, admission must be clear and 
unambiguous and the amount due and 
recoverable, must be due and recoverable 
m action in which admission is 
made (45 C 138. Rel. on ) 145 I.C. 705= 
1933 L. 403; 1927 5.25=97 I.C 623 Judg- 
ment on confessions, object and enforcement 
of See 92 I.C. 562=1926 5. 119=20 S.LR 


216. Admission of portion of claim— Judg- 
ment-Procedure 45 C. 138=22 CW.N 
204 Applicability to admission of law— Use 
of word ‘may’, significance of— Admission of 
plea as to res judteata—CouTt whether bound 
to pass decree on basis of admission. 116 I. 
C 330=1929 L 569 Court is not always 
bound to pass a decree on basis of an admis- 
sion. It has a discretion to pass or refuse to 
pass a decree on mere admission, which dis- 
cretmn, if properly exercised, will not be 
i?t^ered with m appeal or revision, 132 1. 
C. 796=1931 0. 321. 
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ORDER XIII. 

Production, Impounding and Return of Documents. 

1. [S. 138.] (1) The parties or Iheir pleaders shall produce, at the first 

, -j . hearing of the suit, all the documentary evidence of 
teprdSiTfimhimg" eveiy descnptton m their possession or power, on 
which they intend to rely, and which has not already 
been filed in Court, and all documents which the Court has ordered to be 
produced. 

(2) [S. 140.] The Court shall receive the documents so produced: 
provided that they are accompanied by an accurate list thereof prepared in such 
form as the High Court directs. 

Loc Am — [Oudh.] 0. 13, R 1, subslUiited by Oudh Chwj ioiiu — U) Tluc 
parties or their pliers shall produce or cause to be pioduced on the dale fixul Lj 
the Court, under 0. 7, R 14 and 0 8, R. 1 (2) , or on any subsequent data \vhich ma\ 
be fixed by the Court foi the purpose, all the documentary evidence of every desciiption 
m their possession or power on which they itotend to rely, and which has not already been 
jSlcd in Court, and all documents which the Court has permitted or ordered to be produced 

(2) The parties or then pleaders may also file, with the permission of the Court, eithci 
on the date of heating or any subsequent date to be fixed by the Court for the purpose, a 
supplementary list of further documents on which they intend to rely, and such documents 
shall be produced by them withm the time fixed by the Court. 

(3) The Court shall receive the documents so pnoduced provided that (whenever the 
documents are produced at any stage of the case) they are accompanied by an accurate list 
thereof prepared m such form as the Chief Court may direct 

Explm'aUon—A certified oqiy of a public document is a document “m the power” 
of a party, but where a document is m the possession of a person other than the plaintiff 
or defendant it will not be deemed to be “m the piower” of the plaintiff or defendant. 

[Patna ] Order 13 In R 1 after the woids "at the first hearing of the suit” 
should be ad&d “or, where issues arc framed, on the day when issues are framed, or 
within further time as the Couit may permit ” 

[Rangoon ] To 0 13, R 1, the following shall be added as sub-iuk (3)" — 

"(3) The High Court of Judicature at Rangoon directs that such lists shall be 


prepared in Form 


ludicial 


which will be given free of charge to parties wishing 


General 33 
to tender documents in evidence." 

2. [S. 139.] No documentary evidence in the possession or power of any 


Notes. 

0 13, R. 1 —The words "when called for 
by the Court” have been omitted to meet the 
ruling m 8 373, 375 

Scope.— R 1 is peremptory that documents 
on which a party intends to rely must be 
produced at the first hearing, and R. 62 of 
the Madras Civil Rules of Practice does not 
relieve the party of that obligation. 34 L.W 
528= 133 1 C 371=1931 M 512. 

“First Hearing of the Suit".— The words 
“first hearing" do not mean first hearing on 
the issue 21W.R 42 First hearing means day 
of framing of issues and documents can only 
be produced after that date on good cause 
being shown under 0 13, R. 2 23 L.W. 69= 
1926 M I.C. 16. First hearing of suit 

means not the day to which the case is ad- 
journed but the day when the case is actually 

t one into. It is enough if documents are 
led before the latter date SOIC 296. 
Documentary evidence which has not been 
produced at the first hearmg of a suit under 
R. 1 may be admitted at a later stage at the 
■discretion of Court. 45 C. 878=45 LA. 73= 
35 M.L J. 422 (P.C.). See also 42 CL.J 280 
=1926 C. 1 ; 106 [ C. 272=1928 P 209=9 P. 
L.T. 317 , 23 L.W. 69, Summary rejection o£ 
application to produce documents after set- 
tlement of issues but at an early stage, not 


proper 87 I.C. 351 (2) =1925 M 744 Wheie 
certain registered documents were filed and 
admitted in evidence at a very late stage_ of 
the trial and the opposite side did not object 
to the same, held, that trial Judge had com- 
plete discretion to admit the documents and 
that no objection having been raised to their 
mode of proof, the question cannot be raised 
in appeal 8 Pat L.T 255=98 I C 968=1927 
P 117. Mere receipt of a document by a 
Court does not imply that it is evidence, but 
merely declares that it may be used as evi- 
dence in the suit. 21 W.R 76 The mere 
endorsement “Exhibit" does not amount to 
formal admission in evidence 16 I.C 834= 
169 P.L R 1912. See also 13 L. 126=1931 L 
546 Absence of endorsement makes the 
document inadmissible. 96 I.C 998=8 L.L 
J 492 (38A 627. P.C) Duty of counsel 
to tender documentary evidence and have the 
endoi sement of the Judge. 9L. 4=1928 L. 
142 

Revision.— i'w 133 I.C. 371=1931 M. 512. 

0 13, R, 2.— Rule was enacted to prevent 
fraud by the late production of suspicious 
documents, and not to shut out formal evi- 
dence beyond suspicion, such as certified 
copies of public document, like records of 
Government. 22 B . 173 , 6 C.L.J 521 ; 56 C. 
1003 (P.C ) , 1930 P. 603 But Courts should 
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. party which should have been, but has not been, pro- 
in accordancc with the requirements of rule 1 
shall be received at any subsequent stage of the pro- 
ceedings unless good cause IS shown to the satisfaction of the Couit for the 
non-production thereef ; and the Couit receiving any such evidence shall record 
the leasons for so doing. 

3 [S. 140.] The Court may, at any stage of 

Rejection of irrelevant or the suit, reject any^ document, which it considers 
inadmissible documents. irrelevant or otherwise inadmissible, recording the 
grounds of such rejection. 

4. [S. 141.] (li Subject to the provisions of the next following sub-rule 


be careful in allowing parties to make out at 
a late stage a new case differeni from that 
which was set up in their pleading*; before 
the trial, and should not be too ready to 
receive documents produced veiy late with 
the allegation of theii having been mislaid 
140 1 C 104=1932 P 332. Rule does not 
apply to documents handed to a witness to 
refiesh his raemoiy 1 M H C.R 168, or to 
documents filed for comparison of handwrit- 
ing. 8 il. 373, to documents pioduced for 
the cross-exam mation of witness. (Ihd) 
Where, according to the evidence, at the 
date ol the first hearing certain documents 
were not in the possession or power of the 
plaintiffs and the plainlifif and his advisers 
did not know of their existence so as to 
enable them to inspect them and form an 
opinion as to whether the> would rely on 
them or not, held, that it cannot be said that 
they should have been produced at the first 
hearing and, theiefore, the rule does not 
authorize the exclusion. 56 C 1003=33 CW 
N. 463=56 M.L.J. 562 (P C.). Discretion of 
Court— Time of exercise— Order directing 
documents to be kept on record— Effect. 8 
P 766=10 Pat L.T. 383=1929 P 254 

0. 13,_ R 2 —Rule (2) contemplates late 
production of documents in the possession of 
the party and has no reference to documents 
in possession of a witness 1930 if W.N 
511. 

0. 13, Rr 2 and 3.— A document which 
was neither a public document nor even a 
registered one was produced at a late stage 
in the suit and was refused to be admitted m 
evidence by trial Court. Lower appellate 
Court also refused to interfere with the dis- 
cretion exercised by trial Court. Held, that 
the lower Court did not err in law in refusing 
to admit it 146 I.C. 445=1933 R 174 
Acceptance or rejection of a document ten- 
dered by a party at a late stage of the case is 
a matter entirely within the discretion of the 
Court which cannot be interfered with m 
second appeal unless that discretion has been 
exercised capriciously, in an arbitrary 
manner and contrary to well-recognised 
146 I C 683=34 PX R 
736=1933 L 892. The debtors inanmsol- 
ven^cy petition against them are no doubt 
under an obligation to produce their books 
of account at the earliest opportunity. The 
judge also should see that the books are 
produced at the first possible moment. But 


when the Judge waives such pi eduction, the 
Judp cannot refuse permission to produce 
the books at a latei stage Judge is not justi 
fied in stating that the books are fabricated 
merely relying on the unsupported allegation 
of a creditor Whether the books are fabri- 
cated or not is a question to be determined 
by the Judge after the books are produced. 
152 1 C 655=15 PL T 461=1934P 526 

0. 13, R 3— Appellate Court is bound to. 
consider documents admitted by Lower 
Comt 8M. 373;6 CL.J. 621. See also 12 
M L.J 351. An insufficiently stamped docu- 
ment was filed and some evidence was taken 
on it and it was marked as an exhibit for 
reference, but the endorsement required by 
0 13, R. 4 was not made Next day the 
opposite party objected to the admissibility 
of the document and the objection was up- 
held. Held, that there was no judicial deter- 
mination of the question of the admissibilih 
of the document till the objection was raised 
and the words "admitted in evidence" in 
S. 36, Stamp Act, must be taken to mean 
letting in_ as a part of the evidence as a 
result of judicial determination of the ques- 
tion whether it can be admitted m evidence 
or not for want of stamp, Hence the Court 
could reject the document under this rule. 
142 IC. 535 =34 PLR 417=1933 L. 271 
(1929 M. 522, Rel on.). 

0. 13, R 4 —Provisions of rule are im- 
perative Judge should endorse with his 
own hand a statement, that a document is 
proved or admitted by the person, against 
whom it is used 38 A. 627=31 M L J 607= 
43 LA. 212 (PC). See also 1933 L 261, cited 
undei 0 13, R 3, supra Strict compliance 
with section necessary 8 L 1=1927 L 115 
Documents produced behind hack of a party 
and endorsed by Court— Parly can call for 
the proof thereof 9 LX J. 347=104 1 C 146 
=1927 L. 679 As to mofussil practice in 
Madras Presidency regarding admission of 
documents, jee 37 M. 455=22 M.LT. 217. 
(See also 1931 L 546 as to procedure in 
exhibiting documents as evidence) Docu- 
ments tendered and marked as exhibit by 
Commissioner — Formal endorsement not 
made by trial Judge— Documentnot rendered 
inadmissible. 7 R. 164=118 I.C 122=1929' 
R. 211 When once a document is admitted 
under R 4, its admission cannot be called in 
question at any stage of the same suit or 
proceeding on the ground that it has not been 
duly stamped. And the trial Court has no- 



701 


0. 13, R. 5J The Code of Civil Procedure (V of 1908). 


there shall be endorsed on every document which has 
Endorsements on docu- admitted m evidence in the suit the following 

admitted m evidence particulars, namely 

(a) the number and title of the suit, 

(b) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so admitted , 

and the endorsement shall be signed or initialled by the Judge. 

(2) Where a document so admitted is an entry in a book, account oi 
record, and a copy thereof has been substituted for the original under the next 
following lule, the particulars aforesaid shall be endorsed on the copy and the 
endorsement thereon shall be signed or initialled by the Judge. 


Loc Ams — <[Oudh ] [ii R 4(1) (rf) add “m the ludpe's ip\\n hand\''iil,iii .4 
after the word “statement” , , , . 

[Rangoon ] To 0 13, R 4, the following shall ho added as sub-iules (3) , t4i 

and (5) — , . , 1 ,r - , 

“(3) The Court shall mark the documents which are admitted on behalr oi the 
plaintiff or plaintiffs with capital letters in the order in which they aic_ admitted thus 
A B C , etc , and the documents admitted on behalf of the defendant with figures thus 


“(4) When a number ot documents of the same natuie are admitted, as for exam- 
ple, a series of receipts for rent, the whole sene.s shall 'beai one number or capital letter, 
a small number or small lettei being added to distinguish each paper of the senes ^ ^ 

"(S) Eveiy diocument on admission shall be entered in a list m Form 
prepared by the Bench Clerk and signed b'> the Judge ” 

5. [S. 141-A.] (1) Save in so far as is otherwise provided by the Bankers' 
Endorscmeuls on copies Books Evidence Act. 1891, where a documeul admit- 
of admitted entries in ted m evidence in the suit is an entry in a letter-book 
books, accounts and re- or a shop-book or other account in current use, the 
cords. party on whose behal f the book or account is produced 

may furnish a copy of the entry. 

(2) Where such a document is an entiy in a public record produced 
from a public office or by a public officer, or an entry in a book oi account 
belonging to a person other than a party on whose behalf the book or account 
is produced, the Court may require a copy of the entry to be furnished — 


Notes. 

more authority to review its own order 
admitting the document in evidence than an 
appellate Court would have to reverse that 
order on appeal 1933 A 821 Document 
mechanically admitted in trial Court, but not 
considered— Appellate Court basing its deci- 
sion on the document— Not valid Proper 
course is to send back the whole case for 
re-tnal de novo 99 1.C 920=1927 L 45 , S6 
MLJ 633=1929 M. 522. Where certain 
documents ate pioduced by a party, and are 
leferred to m the argument and made use of 
in judgment also, the mere fact that they 
have not been marked as exhibits is a mere 
irregularity which is not incurable 1933 S. 
379 Documents sent for from another Court 
—No endor.sement — Documents whether 
evidence. 31PL.R.250 
Exhibiting Documents— Practice.— The 
practice of putting seal on the documents 
immediately on their production and thereby 
exhibiting the document is not proper. 
There are two stages relating to the docu- 
ments. One is the stage when all the docu- 
ments on which the parties rely are filed by 
them in Court The next stage is when the 
documents are proved and formally tendered 


in evidence It is at this later stage that the 
Court has to decide whether they should be 
admitted or rejected If they are admitted 
and proved, then the seal of the Court is put 
on them giving certain details laid down by 
law as to how they are to be exhibited , 
otherwise the documents are returned to the 
party who produced them with an endorse- 
ment thereon to that effect 1931 L. 546= 
132 I.C 481. Where a document is 
reduced in Court and is initialled by the 
udge, he should make it quite clear whether 
he is admitting it m evidence or only marking 
it for identification, 1936 A.M L.J 22 
Non compuance with rule— Effect of — 
The fact that the provisions of R 4 have not 
been strictly complied with in regard to 
endorsement on an exhibit does not make it 
inadmissible m evidence 161 1 C. 164 
0 13, R 5 —An extract from an entry m 
an account book does not require any stamp 
26 B. 522 Proceedings for return of docu- 
ments are purely ministerial. No question 
can arise therein, which would make the 
taking of evidence on oath compulsory. 71 
I C. 666=26 C W N 660 On this rule, see 8 
L L J. 537=1927 L 45 cited under R 1 
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(a) where the record, book or account is produced on behalf of a party, 

then by that part}, or _ , , . . 

(b) where the record, book or account is produced in obedience loan 
order of the Court acting of its own motion, then by either or any party 

(3) Where a copy of an entry is furnished under the foregoing provi- 
sions of this rule, the Court shall, atler causing the cqiy to be examined, 
compared and certified m manner mentioned in rule 17 of Order Vll, mark the 
entr> and cause the book, account or record in which it occurs to be returned to 
the person producing it. 

[Rangoon.] To 0 13, R 5. sub-iult (3), the follo^^ng shall ht added — 

“(3) A note of the return should be made m the list m Form ■' 

6. [S. 142.] Where a document relied on as evidence by eithei party is 
consideied by the Court to be inadmissible in evi- 
Endoisements on docu- dence, there shall be endorsed thereon the particulars 

ments rejerted as madmis- n^eni,oned m clauses (o), {h) and (f) of rule 4, sub- 
Sibie in e\ i enc . ^ ^ ^ ^ together With a Statement of its having been 

rejected, and the endoisement shall be signed or initialled by the Judge. 

7. [S 142- A.] ( 1 ) Every document which has 

Recording of adinitted jjegu admitted in evidence, or a copy thereof where a 
Mdjeturnof rejected docu- substituted for the orginal under rule 

5, shall form part of the lecord of the suit 

(2) Documents not admitted m evidence shall not form part of the record 
and shall be returned to the persons respectively producing them. 

Loc Ams — [Madras.] Add the following proviso to 0 13, R 7 (2)* — 

“PTO\ided that no document shall be returned which by force of the decree has 
become whoUy void or useless." 

[Rangoon.] Adi the following to sub-rule (2) to 0. 13. R 7,— “who shall give 
icceipt for them in col 6 of the list in Form 

General 23 

8. [S 143] Notwithstanding anything contained in rule 5 or rule 7 of 

this Order or in rule 17 of Order VII, the Court may, 
doSmltTobe «us«, d.rtct document or book 

produced before it in any suit to be impounded and 
kept in the custody of an officer of the Court, for such period and subject to 
such conditions as the Court thinks fit. 

9. [S. 144] (1) Any person, whether a party to the suit or not, desirous 

Retorno! admitted docu- ?hVsu1t''3'’ul';c,^"^ doctiment produced by himm 
ments j ® placed on the record shall, unless the 

. ’ , , , document is impounded under rule 8, be entitled to 

receive back the same,-- 

(o) where the suit is one in which an appeal is not allowed, when the suit 
has been disposed of, and 


Notes. 

O 13, R. 6.-S’ee 12 M L J 351 

0.13 R. 7.— A document which is rot 
admitted in evidence cannot be treated as 
forming part of the record, although it is 
found amongst the papers on record. 14 A 
356 

0 13, R 7 and Oudfa Civil Rules, Rr 38 
and 39- Recording of admitted and reiurn 
OF RETFCTED DOCUMENTS — PROCEDURE - The 
hnguage of R. 7 and of Rr. 38 and 39 of the 
Oudh Civil Rules, i;hows that the document 
must be either placed on the record or retur. 
ned to ihe person producing it. There is no 
alternative. It is highly desirable and even 
necessary for the ends of justice, that a 


disputed document should be placed on the 
record and should not be returned to the 
person producing it. Therefore, as soon as 
formal or prtma facte evidence of its genuine* 
ness has been given, it should be endorsed as 
admuted in evidence” and placed on the 
lecord Subsequently the Judge might find, 
yP consideration of the v hole evidence, 
that the document was a forgery, or that its 
gemiineness was not proved to his satisfaction 
in t^t event the Judge .should, in order to 
avoid any possible misunderstanding add a 
further endorsement “genuineness not esta- 
Tj to that effect, but he 

should not endorse it as "rejected” which 
implies that the document should not form 
part of the lecord and should be returned to 
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(6) where the suit is one in which an appeal is allowed, when the Court 
ts satisfied that the time for preferring an appeal has elapsed and that no appeal 
has been preferred or, if an appeal has been preferred, when the appeal has 
been disposed of : 

provided that a document may be returned at any time earlier than that 
prescribed by this rule if the person applying therefor delivers to the proper 
otficer a certified copy to be substituted for the orginal and undertakes to 
produce the orginal if required to do so: 

Provided also that no document shall be returned which, by force ot the 
decree, has become wholly void or useless 

Lc/c Am.— [Bombay ] Between the first and second proviso to sub-rule il) of 
R 9 of 0. 13, the following proviso shall be inserted namely — 

Provided also that a copj of the decree and of the judgment fikd wivli the mcmc- 
,anduin of appeal under 0 41, R. 1, may be returned after the appeal has been disposed 
of by the Court. 

[Lahore ] Rule 9 I'D —Add the following proviso as the third proviso — 

Page 703 

[Madrasi 0 XIIT, t. 9—SuUtttufe the following for the eidating 
auh-r. (3) and re-numbei the existing sub-r. (4) as sub-i. (5) ■ — 

(.3) Every applieation for return of a doemnent under the first 
proviso to sub-i. (1) shall be made by a venhed petition and shall set 
foith facts juHtifyiug the immediate return of the oiigmal 

(4) The Court may make such older as it thinks fit tor the costs 
of any or all the parties to any application unde: sub-r (1) The Cour+ 
may fuither direct that any costs incuried in complying with or paid 
on application under sub-r (1) or lucuiied m complying with the provi- 
sions of 1 . 5 of this order, shall he included as costs in the cause. 

(G. 0. Ms. No. 2823, Homo, <hftd 22}id Octoha, 1936) 


^paixy on" 

whose behalf the document was produced, to substitute with the least possible delay a 
certified copy for the ■original, and shall thereupon cause the original document to he 
returned to the applicant and may further make such order as to costs and charges in 
this behalf as it thinks fit If the copy is not so provided withm the time fixed by the 
Court, the original document shall be returned to the applicant without further delay ” 
[Nagpur ] Rule 9 —Insert the followmg sub-rule (2) of R 9 and re-mmber 
the present sub-rule (2) as sub-rule (3) — 

(2) Where the document has been produced by a person who is not a party to the 
smt, the Court may and, at the request of the person applying for the return of the docu- 
ment, shall order the party at whose instance the document was produced to pay the 
cost of prepanng the certified copy 

[Patna.] Add the following as sub-R. 1-A in R. 9, 0 13*— 

(1) (a) Where a document is produced by a person who is niot a party in the pro- 
ceeding, the Court may require the party on whose behalf the document is produced to 
substitute a certified copy for the onginal as herembefore provided. 

10. [S. 137] (1) The Court may of its own motion, and may in its 


Notes. 

the person producing il. 162 I C 527=1936 
O.W.N. 619=1936 0.29'?. 

0 13, R 10— Judge is not bound to send 
for the records of another suit. 7 W R 109; 
18 W R 13 But should not refuse an appli- 
cation under this rule merely because m his 
opinion the document cannot be produced 
before trial 7 C. 560. Party applying may 
be required to file copies of the documents 
on record. 2 Bom H C 341. Mere summon- 
ing by Court of a record containing a docu- 
ment relied on by a party will not absolve 
the paity from the duty of placing the docu- 
ment by formal admission or proof upon the 
record of the trial for which it is required as 
evidence; the correct procedure for the 


party relying on a document not in hi.<! posses- 
sion but of which a copy can be got by him is 
to produce the copy. If the copy is admitted' 
by the opposite party original need not be 
produced. If it is not admitted or if it is 
still necessary to produce the orign al for 
technical proof, then the party must make an 
application in strict accordance with R 10' 
specifying the documents required. Appli- 
cation for summonine records of a case on 
the file of suit should be rejected unless the 
afladavit lati'.fied the Court that copies of 
the specified documents cannot be produced 
without unreasonable delay or expen>!e or 
that the production of the original is neces- 
sary. 131 1.C. 374=1931 L. 119 
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discretion upon the application of any of the parties 
C o u 1 1 may send Tor a suit, send for, either from its own records or 
papei^froni Its OW’D lecords from any other Court, the record of any other suit 
or from other Court, 

(2j Every application made under this rule shall (unless the Court 
otherwise directs) be supported by an affidavit showing how the record is 
material to the suit in which the application is made, and that the applicant 
cannot without unieasonable delay or expense obtain a duly authenticated copy 
of the record or of such portion thereof as the applicant requires, or that the 
production of the orginal is necessary for the purposes of justice 

(3) Nothing contained in this rule shall be deemed to enable the Couit 
to use n evidence any document which under the law of evidence would be 
inadmissible in the suit 

Loc Ams — [Rangoon ] In 0 13, R. 10, hub-iulL (3) shall he it-nunilnr; d 
1 5) and the ioll'.n\injr shall he tnseitcd as snb-rules (3) and (4) — 

"(3) It the Court thinks fit to send for the record, it shall do <!o by sending a for- 
mal pioceiding to the Couit ^hosc record is lequiied No summons to produce am 
rccoid shall be issued to any Record-keeper, Chief Clerk, or Official of any Court 

“(4) Whuieicr a Judge sends for the record of another suit or case or qtliei official 
papcis and uses any part ot such record oi papers as evidence in trial before* him, he shall 
diicci that an authenticated copy of the part so used shall be put up with the trial record, 
and shall fuifher diiect at the expense of which parly such copy shall 'be made ’* 

In 0 13, the following shall be inserted as Rr 10-A and 10-B — 

"lO-A Exhibits, with their accompanying lists, shall not be filed with tin uooid 
until after the berraination of the inal 

"10-B If any exhibit included m the index of contents of the trial record is 
ttitliJrawn after judgment, the fact should be note'd in the column of remarks, of the 
index, and it should be stated -whethei a copy has been substituted oi not ” 


Provisions as to docu- H* [S. 145 ] The provisions herein contained 
merits applied to material as to documents shall, so far as may be, apply to all 
other material objects producible as evidence. 

Loc Am —-[Allahabad ] Insert the following as Rr 12 and 13 to 0 13 — 

“12 E^ery document not written m the Court vemaciilai or m English, which is 
pinduced (ct) with a plaint oi (b) at tlie fiist hearing or (c) at any other time tendeied 
in CMdence m any suit, appeal, or proceeding, shall be accompanied by a correct transla- 
tion of the document into the Court vernacular. If any such document is written in Uil 
C ourt vernacular but in characteis other than the ordinary Persian or Nagn characteis 
m use. It shall be accompanied by a coned transliteration of its contents into the Persian 
or Nagn character The person making the translation or transliteration shall give his 
name and address and verify that the translaton or transliteration is correct In case of 
a document written m a script or language not known to the translator or to the person 
making the ti anslitcration, the person who reads out the oiigmal document for the 'Wefit 
of the transldtoi or ihe person making the transliteration shall also verify the translation 
and transliteration by giving his name and address and stating that he has correctly read 
nut the onginal document " 


“13. When a document included in the list, presciibed by R 1, has been admitted in 
evidence, the Court shall, in addition to making the endorsement prescribed m R 4 f 1) . 
mark sudi document with serial figures in the case of documents admitted as evidence for a 
plaintiff and with serial letteis m the case of documents admitted as evidence for a defend- 
ant, and shall initial eveiy such serial number or letter When there are two or mote 
parties defendants the documents of the first parly defendant may be marked A-1 B-1 C-l . 
etc. , AA-l, BB-1, etc , and those of the second A'2, B-2, C-2, etc , AA-2: BB-2’, etc 
When a number of documents of the same nature is admitted, as foi example, a series of 
icceipts tor rent, the whole senes shall bear one figure or capital letter oi letteis and a 
^mali n^nre or sinall letter shall be added to distitigtiish each paper o[ the seric*; 

ORDER XIV. 

Settlement of Issues and Determination of Sun on Issues of 
Law or on Issues agreed upon. 


Framing of issues. (1) Issues arise when a material 

proposition of fact or law is affirmed by one party 


0 . 


Notes. 

U, R. 1 • Object of fraiiixc 


OF ISSUES 


—“We make it the occasion for insisting on 
the importance of defining with precision at 
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and denied by the other. 

(2) Material propositions are those propositions of law or fact which a 
plaintiff must allege in order to show a right to sue or a defendant must allege 
in order to constitute his defence. 

(3) Each material proposition affirmed by one party and denied by the 
other shall form the subject of a distinct issue. 

r4) Issues are of two kinds, (a) issues of fact, (&) issues of law. 

(5) At the_ first hearing of the suit the Com t shall, a f ter reading the 
plaint and the written statements, if any, and after such examination of the 
parties as may appear necessary, ascertain upon what material propositions of 
fact or of law the parties are at variance, and shall thereupon proceed to frame 
and record the issues on which the right decision of the case appears to depend. 

(6) Nothing in this rule requires the Court to frame and record issues 
where the defendant at the first hearing of the suit makes no defence. 

2 [S. 146, para. 6.] Where issues both of law and of fact arise in the 


Notes. 

the outset the points on which a decision 
must turn This no doubt requires thought 
and care, but the time is well spent; vague 
and general issues for the most part mean 
that the case is approached without a clear 
idea of its essentials." 28 B. 424. See also 
C 324 (P C ) ; 11 C 111 (118) (P C ). The 
duty of framing issues rests under the Code 
on the Couit, and it would be unsafe to pre- 
sume from the failure of the Court to raise 
the necessary issues, an intention of the 
defendant to admit the facts which the plain- 
tiff was bound to prove 26 B 363. See also 
47 I C. 589=35 ll L J. 372 , 51 1 C 1007. It is 
theduty of Court primarily to frame issues 
but the parties are entitled to be heard. 78 
LC 1=1925 M. 169, 60 1 C 7S1 Court can- 
not raise points not raised by parties. 1923 
A 167, 21M,L.J 1008=12 I.C. 137. The 
issues should raise matters fairly m contro- 
versy between the parties, even though the 
pleadings may be defectively drawn. 8 M H 
C. 114. No issues arise where there is no 
averment or dental. 68 I.C 106=2 Lah,L.J. 
188 Every Court trying civil cases has 
inherent powei to take cognizance of ques- 
tions which cut at the root of the subject- 
matter of controversy between the parties. 
35 M. 607=39 1. A 218=23 M.L J. 321 (P C ) 
This rule implies that issues may be settled 
whether there is a written statement or not, 
though It is not obligatory on Court to frame 
issues when the defendant makes no defence. 

11 C.W.N 870 See also 29 B. 234. Court is 
not bound to frame issues when defendant 
does not appear. 15 W.R. 145 Under R. 1 
issues arise only when a material proposition 
of fact or law is affirmed by one party and 
denied by the other. Such affirmation or 
denial must be contained in the pleadings as 
defined in 0 6, R. 1. Where there is no 
written statement the only issues would be 
those arising out of the plaint which allega- 
tions are put in issue when not admitted, 165 
I.C 29=1936 N. 177. Court is not justified 
in framing an issue on a question about 
which there is no dispute in the pleadings. 51 
LC 981=1919 P H.C C. 393 But see 87 I.C. 
575=1925 C 1157 (an issue maybe framed 
by reference to other matters besides plead- 
r-89 


ings) ; 5 R. 527=1927 R. 319 (Suit on pro- 
note-^Defendant admittuig signature but 
pleading fraud on the part of plaintiff— 
Burden of proof on plaintiff). As to the 
raising of issues between co- defendants, see 
IS M. 264. For other illustrative cases, see 2 
M.H.C 470;13 M.IA. 573 ; 29 M. 72. See 
also 29 A. 184 (P C.) . 16 W.R 235 , 17 W.R. 
359; 6 C 815,8 C. 975 Inconsistent issues 
should not be raised. 15 C. 684 (P.C.). See 
also 13 M. 549 Judge is not bound to raise 
an issue on a point of law which he considers 
to be perfectly clear. 2 Bom.H.C. 272. Couit 
while striking issue regarding limitation 
should first ascertain what article the parties 
consider to be applicable to the suit as 
framed. If the application of a particular 
article raises a question of fact, an issue 
should be struck on those facts ; and if the 
facts are not m dispute, it may be possible to 
decide the question on purely legal argu- 
ments in the initial stages of the case with- 
out putting the parties to the expense of a 
trial. 1935 L. 982 The Court should 
not deade a suit m a way which is not the 
case of either party and on matter on which 
no issue is raised IS I.C 185=1912 M.W.N 
177. A specific finding must be given on 
every issue though two or more issues may 
be discussed jointly. 20 I.C 792=25 M.L.J. 
329. Evidence inadmissible on is.sues not 
raised. 53 I C 975. 

0. 14, R, 1 (5) . ‘First hearing of suit' 
—Meaning of.— The words ‘first hearing of 
the suit’ m 0. 13, R. 1 are obviously different 
from the words ‘the first hearing of the suit' 
under 0. 14, R. 1, Cl (5), because parties 
have not to produce their documents till 
issues are framed. First hearing would 
clearly extend at least up to period of the 
‘first hearing of the suit, leferred to in 0. 13, 

R. 1. Hence it cannot be said that the powers 
conferred by 0 1 (S) only extend to the first 
discussion of issues and not to any subsequent 
ones which intervene between the ‘first 
hearing of the suif as meant by R 1, Cl. (5) 
and the first hearing as meant by 0 13, R. 1. 
1935 M. 261. 

0. 14, R, 2 • Section mandatory,— R. 2 is 
mandatory; the only thing left open to Court 
is to form and express an opinion of whether 



706 


Thjl CivfL CoDar :\Unual (Imperial Acts), [0. 14, R. 5 


same suit, and the Court is of opinion that the case or 
Isauesof law ard of lact. thereof may be disposed of on the issues of 

law only, it shall try those issues first, and for that purpose may, if it thinks fit, 
postpone the settlement of the issues of fact until after the issues of Jaw have 
been determined. 

Materials iroin which 3. '[S. 147.] The Court may frame the issues 
issues may be framed. from all or any of the following material 

(a) allegations made on oath by the parties, or by any persons present 
on their behalf, or made by the pleaders of such parties ; 

lb) allegations made in the pleadings or in answers to interrogatories- 
delivered in the suit ; , , , . , 

(c) the contents of documents produced by either party. 

4. [S. 148.] Wheie the Court is of opinion that the issues cannot be 


Notes. 

the case can be disposed of on the issue of 
laAV, but the opinion even if expressed must 
be expressed upon some leasonable mate- 
rials. 162 LC 4S6 =17 PatX.T. 253=1936 P 
250 

Object or Rule— Discketion of Court.— 
In deciding the question as to whether Court 
should grant or refuse a prayer to try a pre- 
liminary issue on a point of law, some 
harmony is to be observed between the 
general principle that it is undesiiable to try 
cases piecemeal and the specific and whole- 
some provision of R. 2 which IS for the 
purpose of preventing the injustice of 
a party being able to force his opponent 
go at great length into evidence when the 
simple decision on a point of law might 
render the investiccation of the facts unneces- 
sary. 162 LC 486=17 Pat.LT. 253=1936 P. 
250. 

Application OF THE Rule — Provisions of 
this rule, as to trying issues of law before 
those of fact onh come into operation at the 
first hearing of the suit. 4 B 578. This rale 
and 0. 15, R. 3 have no application to a case 
where application is made after the dale 
fixed for first hearing for the trial of some 
issues raised in a suit, as issues of law, 
without taking evidence The question should 
be dealt with quite irrespective of the provi- 
sions of the Code. 145 I.C. 4^6=57 CX J 
127=1933 C. 559 K. 2 does not apply to cases 
in which issues of fact have not been settled 
but applies to cases, where Court has not 
postponed the settlement of issues of fact. 
28 1 C. 818=19 C.W.N 1193. It applies when 
on settlement of issues Court thinks there 


are issues of law upon which the case or 
some part thereof may be disposed of , then 
those issues of fact may be postponed. IS 
L.W 667=68 LC 167 _ See also 57 C L J. 127 
=1933 C. 559 As to limitation on the power, 
see 89 I C 814=1925 P. 674. Court acts 
illegally, if it treats issues raising mixed 
questions of law and fact, as involving only 
questions of law and decides without faking 
evidence. 26 I C. 954=20 C L.J 426 On this 
section, see also 5 R 527. Under R. 2 Court 
must decide whether the ca^e can be disposed 
of on the issue or issues of law in the first 
place, and it is of opinion that the case may 
be disposed of on those issue® only, it has no 
opticMi but must decide those issues first 


Where the defendant applied to have the 
issue relating to the jurisdiction of the Court 
tried first, but the Court rejected the applica- 
tion on the ground that it was not desirable 
to decide the case piecemeal, held, that as the 
Court had failed to consider at all the ques- 
tion whether the case may be disposed of on 
the legal is'^ue alone, it had acted irregularly 
and that the order of dismissal may he inter- 
fered with in revision 146 LC. 792=1933 
A L.J 707=1933 A. 753 
Pbeliminaey Issue of fact.— Under R, 2 
Court has no power to frame a preliminary 
issue of fact, though, no doubt, when Court 
has framed i.ssues which properly arise. 
Court may come to the conclusion that one or 
more of these issues should be tried first and 
independently, because the evidence on such 
issue or is.sues can be conveniently separated 
from the rest of the evidence and the finding 
on that issue or issues may render the Inal 
of other issues unnecessary 56 B 224=137 
I C. 362=1932 B 128. See also 1932 M W N. 
331. Where, in a suit, there are several issues 
of fact and law, if there is a prel-miiiary 
issue of law, the decision of which may 
obviate the examination of a large number 
of witnesses, it is desirabJe and proper that 
such issue should be determined before the 
witnesses are called In such a case it is not 
the proper procedure to take the evidenct on 
all the issues and then decide the ca®e finally. 
The mere fact that findings on preliminary 
issues give rise to revision applications and 
cause delay IS no ground for postponing the 
determination of such issues. 18 N.L 1 . 339. 
The burden of ptoof is fixed when the issues 
are framed, and after that it is merely a 
case of considering the evidence Once the 
pleadings are complete the burden of proof 
IS not transferred from side to side in the 
course of the proceedings, 146 LC 445= 
1933 R. 174. 

^ Revision— It is for trial Court to decide 
in what order it will decide the issues and 
High Court will not interfere in revision in 


order to make a direction on this point. 1933 
A 749. But see 146 I C 792 
0 14, R. 3 -See 3 B 210(213); 11 C. 407 
(410),12WR 512; 27 A. 266. 

^ 0. 14, R 4.— Document produced at the 
mstance of other party- Evidence. 1926 N. 
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correctly framed without the examination of some 
orSmrKre before the Court or without the inspection 

framing issues document not produced in the suit, it may 

adjourn the framing of the issues to a future day. and 
may (subject to any law for the time being in force) compel the attendance of 
any person or the production of any document by the person in whose posses- 
sion or power it is by summons or other process. 

5. [S. 149.] (1) The Court may at any time before passing a decree 

amend the issues or frame additional issues on such 
1 ° terms as it thinks fit, and all such amendments or 

s ri e ou , issues. additional issues as may be necessary lor deiei mining 

the matters in controversy between the parties shall be so made or fiamed. 

(2 ) The Court may, also, at any time before passing a decree, strike out 
any issues that appear to it to be wrongly framed or introduced. 

6. [S, 150.] Where the parties to a suit are agreed as to the question of 

fact or ot law to be decided between them, they may 
Questions of fact or law gj^te the same in the form of an issue, and enter into 
Xrm^ 0 ?is?u?s. ^ agreement m writing that, upon the finding of the 

Court in the affimative or the negative of such issue, 
(o) a sum of money specified in the agreement or to be ascertained by the 
Court, or in such manner as the Court may direct, shall be paid by one of the 
parties to the other of them, or that one of them be declared entitled to some 
right or subject to some liability specified in the agreement; 

(h) some property specified in the agreement and in dispute in the suit 
shall be delivered by one of the parties to the other of them, or as that other 
may direct ; or 

(c) one or more of the parties shall do or abstain from doing some parti- 
cular act specified in the agreement and relating to the matter in dispute. 


agreement was executed m 7. [S, 151.] \V here the Court is satisfied, after 

good faith, may pronounce making such enquiry as it deems propel , 

judgment. 

(a) that the agreement was duly executed by the parties, 

(b) that they have a substantial interest in the decision of such question 
as aforesaid, and 

(c) that the same is fit to be tried and decided, it shall proceed to record 
and try the issue and state its finding or decision thereon in the same manner 
as if the issue had been framed by the Court; 

and shall, upon the finding or decision on such issue, pronounce judgment 
according to the terms of the agreement ; and, upon the judgment so pronounced^ 
a decree shall follow. 


Notes. 

0 14, R 5 —It IS duty of the Court to 
frame clear and distinct issues on points in 
dispute between the parties. 1931 A L.J. 349 
=1931 A 625 An issue cannot be amended 
ora fresh icsiie framed so as to convert a 
suit of one character into one of another and 
inconsistent character, 13 B. 664 , 6 A 456See 
also 38 I.C 191=2 Pat L.J 69 A charge of 
unchastity disentitling a Hindu widow to 
maintenance, must be specifically raised in 
the pleadings or issues After plaintiff’s case 
is closed, Court will not frame an issue to 
that effect. 27 B 485 (P C ) Judge is not 
bound to make any amendment in the 
issues of a case, except for the purpose 
of more effectually putting in issue and 


tiying the real question or questions in con- 
troversy, or disclosed by the pleadings on 
either side. 5 C 64. The application of this 
rule IS not confined to the date of first hear- 
mg. 68 1C 167=1922 M 321. Amendment 
of plamt— Late stage- Plea of fraud— 
Amendment ordered, on payment of costs. 
57 C 398. 

0. 14, R.6— The principles laid down in 
this rule and in R. 7 apply when the question 
of fact is stated in the form of an issue and 
IS referred to the finding, not of the Court 
but of a Commissioner. 29 C. 306, 

0. 14, R 7.— The word “shall" has been 
substituted for the word “may" to give effect 
to the ruling m 16 B 202 (216) 
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ORDER XV. 

Disposal of the Suit at the First Hearing. 

1. [S. 152.} Where at the first hearing of a suit it appears that the parties 

^ . . are not issue on any question of law or of fact 

Parties not at issue. jn^y at once pronounce judgment. 

2. [S. 153.] Where there are more defendants than one, and any one of 

the defendants is not at issue with the plaintiff on any 
One of several defendants question of law or of fact, the Court may at once pro- 
^ nounce judgment for or against such defendant and 

the suit shall proceed only against the other defendants 

Loc Am — [Madras,] Rc-nmiber R 2 of 0. 15 as sub-rule 2 (1) and wsert the 
follovrmg as sub-rule (2) 

“ (2) Whenever a judgment is pronounced under the pnovisions of this rule a decree 
may be drawn up in accordance with such judgment bearing the same date as the day on 
which the judgment w'as pronounced.” 

3. [S. 154.] (I) Where the parties are at issue on some question of law 

Parties at i«ue ^TSimed by the Court 

as herembefore provided, if the Court is satisfied that 
no further argument or evidence than the parties can at once adduce is required 
upon such of the issues as may be sufficient for the decision of the suit, and that 
no injustice will result from proceeding with the suit forthwith, the Court may 
proceed to determine such issues, and, if the finding thereon is sufficient for the 
decision, may pronounce judgment accordingly, whether the summons has been 
issued for the settlement of issues only or for the final disposal of the suit: 

Provided that, where ihe summons has been issued for the settlement of 
issues only, the parties or their pleaders are present and none of them objects. 

(2) Where the finding is not sufficient for the decision, the Court shall 
postpone the further hearing of the suit, and shall fix a day for the production 
of such further evidence, or for such further arguments as the case requires. 

4. [S. 155,] Where the summons has been issued for the final disposal of 

Failure to produce evl- and either party fails without sufficient cause 

dence. to produce the evidence on which he relies, the Court 

. at once pronounce judgment, or may, if it thinks 

fit, after framing and recording issues, adjourn the suit for the production of 
such evidence as may be necessary for its decision upon such issues. 
ORDER XVI. 

Summoning and Attendance of Witnesses. 

1. [S. 159.] At any time after the suit is instituted, the parties may obtain, 


Notes. 

0. 15, E. 2. — The working of this rule will 
lead to anomalies See 25 A 42 In an action 
commenced against several joint debtors 
judgment recovered agamstone of them who 
admits the claim does not bar the farther 
proseaition of the suit against the others- 25 
378. 

0. IS, R. 3 ; Afpucation of the Rule.— R 
3 (1) applies after issues have been framed 
and allows the Court to determine issues of 
law, if satisfied that no further argument or 
evidence than the parties can at once adduce, 
is required upon such of the issues as may 
be sufficient for the decision of the suit. 68 
I.C. 167=1922 M. 321. See also 16 M 198. 
0. 14, R 2 and 0. IS, R 3 have no applica- 
tion to a case where the application is made 
after the date fixed for first hearing for the 
tnal of some issues raised in a suit, as issues 
of law, without taking evidence The ques- 
tion should be dealt with quite irrespective 


provisions of the Code 145 I.C. 446= 
57 C.LJ. 127 — 1933 C. 559. In appealable 
cases Court should as far as possible pro- 
issues as well. 

34C.W.N 1129=1930 C. 787 

15, R. 4.— Judge cannot dispose of the 
case at the first hearing when the summons 

0. 16, R 1 — Under R. 1, Court has no 
discretion in the matter of an application for 
summonses on witnesses if such application 
before the day of hearing ^ I.C. 
^2. See also 132 T C. 579=1931 L. 135; 27 
Bom-L-R 471=1925 B 368; IS B 86; 16 A. 
218; 57 C 560 at 565=1929 C. 459=49 CL. J 
t f 0. 1, means “it shall 

be lawful unless an application, on the face 
of It, IS frivolous and vexatious, the Court 
nas no discretion except to summon the wit- 
nesses. If an application is made too late and 
the service on the witness cannot be effected 
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Summons to attend to 
fii\e evidence or produce 
documents. 

Loc. Ams.— [Allahabad.] The following proviso is added by the Allahabad High 

CiJiut — 

Provided that no partj uho had begun to call his witnesses shall be entitled to obtain 
piocess to enforce the attendance ot any witnesses against whom process has not previously 
issued, or to call any witness not named in a list, which must bo hied in Court before the 
heaimg of evidence on his behalf has commenced, without an order of the Judge made in 
wilting and stating the reasons therefor, 

[Bombay.] The following shall be added as R 1-A to 0. 16-— 

1-A (1) The Court may, on the apphcation of any party for a summons foi the 
attendance of any person, permit that service of such summons shall be effected by such 
party 

i2) When the Court has directed service of the summons by the party applying for 
the same and such ser^lce is not effected, the Court may, if it is satisfied tftiat reasonable 
diligence has been used 'by such partj' to effect such seivice, permit service to be effected by 
an officer of the Court 

[Lahore ] Add the follpwmg proviso.— 

“Provided that no party who has begun to c'all his witness shall be entitled to obtain 
piocess to enforce the attendance of any witness against whom process has not previously 
issued, or to produce any witness not named in a list* which must te filed in Court on or 
Iieiore the date on which the hearing of evidence on his behalf commences and before the 
actual commencement of thie hearirig of such evidence, without an order of the Court 
made m wntmg and stating the reasons therefor " 

[Nagpur.] Rule 2 (1) —Add the followmg as an exception to R. 2 (1) ■— 

"Eveeptm —When applymg for a summons for any of its own officers, Government 
will be exempt from the operation of sub-rule (1).” 

[N -W F P ] substitute the followmg for R. 1 — 

1 (1) On such date as the Court maiy appoml and not later than 30 days after 

the .settlement of issues, the parties shall present in Court a hst of witnesses whom they pro- 
pose to call eithei to give evidence or to produce documents. 

(2) They shall not he permitted to call witnesses other than those contained in tihe 
baifl list, except with the permission of the Court and after showing gxwd cause for the 


on application to the Court or to such ofiScer as it 
appoints m this behalf, summonses to persons whose 
attendance is required either to give evidence or to 
produce documents. 


Notes. 

in time, it is no doubt within the discretion 
of the Court to adjourn the date of the 
hearmg or not, but that ih no reason whatso- 
everwhya party should not be given an 
opportunity, if he is prepared to take the 
chance of having the presence of the witness 
secured by serving a notice upon him. 17 L, 
775 Even where application is too late 
Court has no power to refuse to summon 
witnesses, it may refuse to adjourn the case 
87 1 C 3S5-192S L. 67. See also 101 1.C 
541=1927 L 281 ; see also 96 1 C 448=1926 P. 
545,1926 C 364, 1929 P 622 Where one 
party desires the presence of the opposite 
party m Court for purpose of examinmg him 
as a witness the proper procedure to adopt 
is the one under 0. 16 and not under 
the proviso to 0. 3, R. 1. 146 I.C. 536= 
1933 M. 821=65 M.L.J. 734 The legiUmate 
privilege of taking out summons to witnesses 
is subject to the control of the tribunal which 
is called upon to enforce their attendance 
though such control will be sparingly exer- 
cised, and only in exceptional cases. When a 
person's attendance is required from ulterior 
motives, a commission may he issued. ^ 28 M. 
28 Judge's discretion in not compelling the 
attendance of witnesses must be exercised on 


reasonable grounds distinctly stated in the 
judgment. 7 W.R 147 Detailed reasons, 
for refusal, need not be given. 6 W R. 65. 
Direction to witnesses to appear— Adjourn- 
ment of hearing by Court if can be made. 15 
I.C. 367=22 M.L.J 409. The fact that a party 
has undertaken to brmg his witnesses is no 
ground for refusing to summon them. 6 B. 
472 Where witnesses summoned are absent, 
further opportunity should be allowed. 4 
Pat.L.T. 545=1924 P. 36. And the case 
cannot be derided on the ground that the 
witnesses, if produced, would not have sup- 
ported the case of the party producing them. 
86 1 C. 1012=1925 L. 572. The witness can 
produce documents not referred to in the 
summons. 88 1 C. 498=1925 C. 1149. 

0. 16, R 1: Proviso (Punj.)— Applicabi- 
lity.— Court cannot lefuse to examine 
the witnesses whose names were included in 
the original list and who were present on the 
date of hearmg R, 1, Proviso (local amend- 
ment) does not apply 1934 L. 317 The 
proviso to R. 1 added by the Lahore High 
Court, does not say that all the witnesses 
have to be named in the list filed. The party 
can file his list up till the moment when he 
actually commences to lead evidence. 152" 
I.C. 431=1935 L. 488. 
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omission u£ the said vainc'-scs from the list, the Cotiit granting such permission shall 
record reasons lor so doing. 

(3) Oil application to the Com I or such otticcr as ii appoints in this behalf, the 
panics may obtain smnmonses £oi pci sons whose attendance' is lequired in Court. 

[Oudh,] Subsiitiite for R 1 the foUowing*— 

1. (1) The Court may, in any suit or class of suits, require any party to file by a 
date to be fixed by the Court, a list of fitnesses whom he proposes to produce , and may, 
if necessary, direct that such list be kept in a sealed envelope for such time as the Court 
considers desirable. 

Where such a list has been called for from any party, the latter shall not, except for 
special reasons, be permitted to summon or produce as witness, any person whose name has 
not been entered in the list. 

(2) Subject to the piovisions of sub-iulc (1) the parties may, after the smt is 
instituted, obtain on application to the Court oi to such officer as it appoints in this behalf, 
summonses to persons whose attendance is lequncd either to give evidence or to produce 
documents 

[Sindh.] Add the following as R. 1-A, after R 1 — 

1-A. The Court may, on lie application of any party for a summons for the 
attendance of any person as a witness, permit that service of '.tich summons shalli be 
effected by such party 

2. (1) The party applying fora summons shall, before the summons is 
granted, and within a period to be fixed, pay into 
Expenses of witness to be Court such a sum of money as appears to the Court to 
fS summons.”^ sufficient to defray the travelling and other expens- 

es of the person summoned in passing to and from 
the Court m which he is required to attend, and for one day's attendance, 

(2) In determining the amount payable under this rule, the Court may, 

Experts. of any person summoned to give evidence 

as an expert, allow reasonable remuneration for the 
time occupied both in giving evidence and inperfoiming any work of an expert 
character necessary for the case, 

(3) Where the Court is subordinate to a High Court, regard shall be 

Scale of expenses. fixing the scale of such expenses, to any rules 

made in that behalf. 

Loc Ams.— [AUahabad.] To 0. 16. R 2, add.— 

(4) This rule shall not apply, in cases to which Government is a party, in the case 
of witaesses who are Government servants whose salary exceeds Rs. 10 per mensem 

who are sm^oned to give evidence in their public capaaty at a Court situated more 
than five miles from their headquarters. 

pombay ] luscrt as pioviso to sub-rule (1) of R. 2 of 0 16 •— 

Provided that where Go^'ernment or a public officer being a party to a suit or pro- 
ceeding, as such public officer supported by Government in the litigation, applies for a 
summons to any pu^bhe officer to whom the Civil Service Regulations apply, to give 
nil knowledge, or of matters with which he has 

f, to produce any documents from public records, the 

3'^oresaid officer shall not be required to pay any sum of monqr 
on account of the travelling and other expenses of sudi witness. 

followJ^--’" ^ ( 1 ) of R 2, substitute the 

'Trowded that in cases to which Government or a Local Authority is a party- 
of a ^yaent into Court will be required for the travelling and other expenses 

of a sen’Mt of ^vemment or of a Local Authority who may be reauired to b?Sm- 
rhh offiS ^ Anthoritj- req,ect.vely to pve ^dence 


II wg‘8i''D5S!‘'? 

i-^before giving U, evida.ce/S B. 
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[b) the amount to be paid into Court tor the travelling and other expenses of a 
sCii/aiit of Government or of a Local Aulhoiity whose salary exceeds Rs, 10 and who 
maj be required to be summoned at the instance of a party other than Government 
Servant or the Local Authority respectively to give evidence in his official capacity in 
a Court situated at a distance of more than five miles from his headquarters shall be 
equivalent to the travellmg and halting allowances admissible under the rules applicable 
to him m his offiaal capaaty.’’ 

In 0 16, R. 2, the following shall be siihsiitiitcd for sub-rule (3) — 

“(3) Subject to the piovisions of sub-rule (2), travtUing and other expenses oJ 
witnesses, in Courts subordmate to the Chief Court other than the Court of Small 
Causes of Rangoon, shall be payable on the following scale — (1) Ordi|nary kbouimg 
class of Natives —The actual railway or steamboat fare lo and from the Court by the 
lowest class, so far as these can be ascertained, or, wheie the journey cannot be per- 
luimed by rail or steamboat, actual traveUing expenses up to limit of Rs 2 a daj by 
boat and of 4 annas a mile by road and an allowance for each day's absence from home, 
including one day in attendance at the Court, or six annas to those who are residents 
of places other than the place where the Court is held, and of foui annas to those who 
are residents oi the place where the Court is held. (2) Petty _ villag-e officers —Double 
the above rate of daily allowance, same rates as above for railway or steamboat fare 
or actual travellmg expenses by boat or road up to the hmit of Rs. 2 a day by boat and 
of foul annas a mile by road, and an allowance for each day’s absence from home of 
fourteen annas to those who are residents of places other than the place where the Court 
IS held and of twelve annas to those who are residents of the place where the Court is 
held (3) Persons of higher ranks of life, such as clerks, tradespeople, Ywathugjis and' 
Ciiclc Thugyies —Second Class railway or steamboat fare to and from the Court or, 
wheie the journey cannot be performed by rail or steamboat, actual Uravellmg expenses 
up to a Imut of Rs. 4 a day by boat and of six annas a mile by load, and an allowance 
not to exceed except in speaal cases Rs. 3 for each day’s absence fiom home to Euro- 
peans or Eurasians and Re. 1 to Natives Note.— A non-official who does not pay income- 

tax, even though he may desenbe himself as a clerk or a tradesman, is not entitled to be 
treated as falling under class (4) . (4) Persons of superior rank.— The actual sum likely 
to be spent in travelling to and from the Court, with an allowance,, according to cii- 
'Cumstanoes, not to exceed, except m very special cases, Rs 5 for ^ach day’s absence 
from home to Europeans or Eurasians and Rs 2 to Native gentleman (S) Witnesses 
iollowing any profession, such as medicine or law,— A special allowance according to 
circumstances (6) Lodging allowance.— In addition to the above, a lodging allowance 
not exceeding except in special cases rupee one for persons m class (3) and rupees two 
lor persons in classes (4) and (5) may be allowed for each night necessarily spent away 
from home if the CouTt is satisfied that the witness has to pay for his night’s lodging 
When an amount exceeding this scale is sanctioned a^ a special cave, i1 shall not exceed 
the actual amoimt spent 

Provided that— 

(i) a senant of Gtivcinniint ui ot a Local Aulliciitv whi^sc salary exceeds Rs 10 
per mensem givmg evidence m his otfiaal capacitj' in a suit tn which Government or 
the Local Authority respectively is a parts'— 

(a) When giving evidence at a place moie than five miles from hia headquarters, 
shall not receive anything under these rules, but shall be given a certificate of attendance, 

(b) 'When giving evidence at a place not more than five miles from his head- 
■quarteis, shall, iii cases wheic the Court considers it necessary, receive under these 
lules, actual travellmg expenses, but shall not leceive subsistence, special or expert 
allowances 

(tt) A servant of Government or of a Local Authority whose salary does not 
exceed Rs. 10 per mensem, giving evidence in his official capacity, shall receive his ex- 
penses from the Court 

Note —When the jouinej has to be performed partly by rail or steamboat and 
partly by road or boat the fare shall be paid m respect of thel formelr and the mileage or 
boat allowance in respect of the latter part of the journey Railway servants summoned 
by a Civil Court as witnesses, and travelling by rail to attend the Court, should be paid the 
railway fare to which they are entitled under the rules for the payment of witnesses with- 
out regard to the fact that they may have travelled under a pass and not on actual pay- 
ment of the fare " 

[Calcutta ] Rule 2 Cmcel clauses (1)' and (2) and subshUtfc theiefor the follow- 
ing — 

(1) The Court shall fix in irespect of each summons such a sum oi money as appears 
•to the Court to be sufficient to defray the travelling and other expenses of the person 
summoned m passing to and from the Court in which he is required lo attend, and for one 
day’s attendance. 
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(2) In fixing such an amount the Couit may, m the case of any person summoned 
to give evidence as an expert, allow reasonable remuneration for the time occupied both 
in givmg evidence and in performing any work of an expert character necessary for the 
case. 

[Lahore.] Add tlie following as an Exception to R 2 (1) — 

'*E^cepHou~~^\'hen applving for a summons for any of its own officers, Government 
will be exempt from the operation of clause (1). 

[Nagpur.] Add the following as an exception to R 2(1) — 

Exteption—Whtn applying for a summons for any of rtsi own officers. Government 
«iil be exempt from the operation of sub-rule (1).” 


[Patna ] Add the iollowmg proviso to 0 16, R 2 (1) — 

Provided that the Secretary of State shall not be required to pay any expenses mto 
Court under this rule when he is the party applying for the summons, and the person to 
‘'Ummoned is an officer serving undei Government, who is summoned to give evidence of 
facts which have come to his knowledge, or as matters with which he has had to deal m' 
Hn public capadtj'. 

[Rangoon ] Add the following to R. 2 (1) . — 

“Provided that m cases to which (jovemment or a local authority is a party; 

(c) No payment into Court will be required for the travelhfig and other expenses. 
■ ij a senant of Govenimeiit or of local authority' who may be required to be summoned 
at the instance of Gov ernment or the local authoVity prospectively to give avid^ce in 
the omaal capacity; 


(6) amount to be paid into Court for the travelling and other expenses of 
a servant of a Gove^ent or of a local authority whose salary^ exceeds Rs. 10 and who 
summoned at the instance of a party other than the Government 
* authority respectively to give evidence in his official capacity in a Court 
a distance ot more than five miles from his headquarters shall be equivalent 
halting allowances admissible under the rules applicable to him in 


The following shall be substituted foi the sub-rule (3) — 

“(3) Subject to the piovisions of sub-rule (2), travelling and other expenses of 
witness^ in Courts subordmte to the Hhgh_ Court other than the Court of Small Causes 
of Rangoon, shall be payable on the following scale 

the Court riffwM,— The actual railway or steam-boat fare to and from 

md or journey could not have been performed by 

S 4 e.^enses up to a limit of Rs. 2 a day by boat and 

annas to^oi Tin ^ f a^owance tor each day’s absence from home of ten 

of eight anni t^rw places other to the place where the Court is held and 

cigut annas to those who are residents of the place where the Court is held. 

officers —The same rates as above for railway or steam-boat fare, 
I act^ travelling exposes by bo.at or road up to the limit of Rs 2 a day by boat and 

1 teen?i?ilTh^ absence from home of 

IS heS aS nf f tJian the place where the Court 

held ^ ^ ^ residents ol the place where the Court is 



Court “= 

uccordit^ tfaSSf '““'-A spocUl allowance 

uig except ^e^above, a lodging allowance not exceed- 

in classes (4) and (5) mav be allnw/rf rupees two for persons 

if the Court is^hsfiidX thfS^^ night nec^arily spent away W home 

amount exceed.nrthis «caR Is When an. 

amount spent sanctioned as a special case, it shaU not exceed the actual 



0. 16, R. 3] The Code or Civil Pedceduee (V of 1908). 

Pro\idyd that— 

(1) A servant of Go\ernnieuit or of a local authunt\ whose salarj exceeds Rs. 10 per 
giving evidence m his official capacitj iti a suit io whidi Government or the local 

authority respectively is a parW— 

(а) When gmng evidence at a place uioie than live miles from his headquarters, 
jhall not receive anything under these ruks, 'but ahall be given a certificate of attendance, 

(б) WTien giving evidence at a place not more than five miles from his headquarters, 
shall in cases where the Court considti it iiea'ssary, receive undei these rules actual 
levelling expenses, but shall nnt leceive sub'.isletict, special oi expert allowances 

(2) A servant of Government oi of local authoritv vvhosL salarv does nut exceed 
Rs. 10 per mensem, giving evidence m his official capaciij. shall leceivi hi., eximtscs from 
the Court 

iVofc— When the journej has to be perfouned partlv bj rail or ste.un-Hoat .itid 
partly by road or boat, the fare shall be paid in tespect of the toimei and the mileagt. 
or boat allowance in i aspect of the latter part of the journey 

Railvva}' servants, summoned by a Cml Court as witnesses, and travelling by rail 
to attend the Court ^ould be paid the railway-' fare to which they aie entitled under 
the rules for the payment of witnesses without regard to the fact that they raav have 
tiavelled under a pass and not on actual payment of the fares.” 

_ , , 3. [S. 161.1 The sum so paid into Court shall 

wiTness^^ expenses to persons summoned, at the time of 

serving the summons, if it can be served personally. 

Loc Ams. — [Bombay.] Itisert as proviso to R. 3 of 0. 16 •— 

Provided that where the witness is a public officer to whom the Civil Service Regula- 
tions apply and is summoned to give evidence of facts which have come to his notice, or 
of facts with which he has had to deal m his offiaal capacity, or to produce a document 
from public records, the sum payable by the paity obtaining the summons on account of 
hi,'; travelling and other expenses shall not be tendered to him, 

[Calcutta ] Catkel R. 3 and s-nbstitute therefoi the following — 

The sum so fixed shall be tendered to the pet son summoned, at the time of serving 
the summons, if it can be served personally 

[Lahore.] For R. 3, substitute:— 

3 (1] The sum so paid into Couit shall, except m the case of a Government 

servant, be tendered to the person summoned, at the time of serving the summons, if it 
can be served personally. 

(2) When the person summoned is a Government servant, the sum so paid into 
Court shall be credited to Government, 

Exception^ (1).— In cases m which Government seivants have to give evidence at a 
Court situate not more than five miles from their headquarters, actual travelling expenses 
incurred by them may, when the Court considers it necessary, be paid toi them 

Exception (2).— A Government servant, whose salary does not exceed Rs. 10 per 
mensem, may receive his expenses from the Court. 

[Nagpur.] Rule 3 —For R. 3, substitute the following.— 

“3 (1) The sum so paid into Couit shall, except In case of a Government servant,, 

be tendered to the person summoned, at the time of serving the! summons, if it can be 
served personally 

(2) When the person summoned is a Government seivant the sum so paid into 
Court shall be credited to GoV'ernment. 

Exception (1) —In cases m which Government servants have to give evidence at a 
Court situate not more than 5 miles from their headquarters, the actual travelling expenses 
incurred by them, may, when the Court considers it necessary, be paid to them. 

Exception (2).— A Government seivant, whose salary does not exceed Rs, 10 per 
mensem may receive his expenses from the Court." 


Notes. party other than the party summoning him. 

0.16, R.f3— A witness who attends on 28 B 647. If he does not attend, he can be 
subpoena is entitled to demand his botia at sued for the recovery of the sum tendered, 
anytime, from the party summoning him 17M.L.J. 143. 
although he gives evidence as witness for a 
1-90 
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[Patna.] the following as piwiso lo R 3 of 0. 16: 

S“U! knlwledg^ or of matlc.b which he has had to dea; m his official capaaty; to, 

I il if the officer's salary does not exceed Rs. 10 a month, the Court shall at ffie to 
of the irmce of the snnunon" make payment to him of his expenses as determmed by R. 2 
and recover the amount from the treasury; 

(ill if the officer’s salary exceeds Ra 10 a month and the Court is situated not mere 
than sle nlila from his heaSnarters, die Court may, at its ihscretion, on ha appearance, 
pay him the actual travelling expenses incurred; 

/ •'1 flap nffirpr*-; «larv exceeds Rs. 10 a month and the Court is situated moie 
than ffi^mdes £r X' htdJnSS noVto-nt shaU be made to him by ffie Court. 
Xeh e“s any expenses pffid mto Court under R 2 shall be credrted to Government 
[Rangoon ] To R. 3 of 0. 16, add the following - 

-This rule does not apply, where the person summoned iS a servant of Government 
or of a Local Authority summoned to give evidence m his official rapacity in a case to 
which the Government or the Local Authority respectively is a party. 

4 [S 162.] (1) Where It appears to the Court or to such officer as it 
■ ^ ■ ' appoints in this behalf that the sum paid into Court is 

Procedure where insuffi* gugicient to cover such expenses or reasonable 
dent sum paid in. remuneration, the Court may dii ect such further sum 

to be paid to the person summoned as appears to be necessary on that acccount, 
and m case of default in payment, may order such sum to be levied by attach- 
ment and sale of the movable property of the party obtaining the summons; or 
the Court may discharge the person summoned, without requiring him to give 
evidence ; or may both order such levy and discharge such person as aforesaid. 

(2) Where it is necessary to detain the person summoned for a longer 
period than one day, the Court may, from time to 
Expenses of witnesses de- ^hose instance he was sum- 

tained more than one ay. p^y [^to Court such sum as is sufficient to 

defray the expenses of his detention for such further period, and, in default of 
such deposit being made, may order such sum to be levied by attachment and 
sale of the movable property of such party; or the Court may discharge the 
person summoned without requiring him to give evidence ; or may both order 
such levy and discharge such person as aforesaid. 


Loc Ams.— [Calcutta.] Cancel clause (0 and snbsMute therefor the follow- 
ing ■— 

(1) Where it appears to the Court or to such officer as it appoints m this behalf that 
the sum so fixed is not sufficient to cover such expenses or reasonable remuneration, the 
Court may direct such further sum to be paid to fiie person summoned as appears to be 
necessary on that account, and in case of default in payment, may order such sum to be 
le^ led by attachment and sale of the movable property of the party obtaining the summons ; 
or the Giurt may discharge the person summoned without requiring him to give evidence, 
or may both order such levy and discharge such person as aforesaid 

[Lahore ] Rule 4 After the word “summoned," where it first occurs in R 4 (1) 
msert— 


"or, when such person is a Government servant, to be paid into Court " 

[Madras ] Insert the following as R, 4-A in 0. 16’— 

4-A (1) Notwithstanding an 3 rthiiig contained in the foregoing rules, m aiij suit ty 

or against the Secretary of State for India in Coimal no payment in accordance with R 2 
■or R. 4 shall be required when an application on behalf of Government is made for sum- 
mons to a Government servant whose salary exceeds Rs. 10 per mensem and whose attend- 
ance IS required in a Court situate more than five miles from his headquarters, and the 
expenses incurred by Government in respect of the attendance of the witness shall not be 
■taken into consideration in determining costs incidental to the suit. 


_ _ Notes. movable property can be attached. 70 1.C. 

0. 16, R. 4.— Default of payment. Only 123=26 C.W.N. 877. 
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(2) When any other party to such a suit applies for a summons to such an officer, 
he shall deposit m Court along with his application a sum of money for the travelling and 
Ollier expenses of the officer accoiding to the scale prescribed by the Government under 
vhr-m the officer is serving and shall also pay any further sum that may be required, _ under 
R 4 according to the same scale and the money so deposited oi paid shall be credited to 
Government 

(3) In all cases where a Government servant appears in accordance with this rule, 
the Court shall grant him a certificate of attendance. 

[Nagpur.] Rule 4 — After the ivord ‘‘■summoned’’ A\herc it first occurs in R 4 Q) 
insert-— 


“or, when such person is a Government seivant, to be paid into Court ” 

6. [S. 163.] Every summons for the attendance of a person to give evi- 
dence or to produce a document shall specify the tune 
Time, place and purpose ^nd place at which he is required to attend, and also 
?n sumnmns'i^ specified jjis attendance is required for the purpose of 

giving evidence or to produce a document, or for both 
purposes ; and any particular document, which the person summoned is called 
on to produce, shall be described in the summons with reasonable accuracy. 


6. [S. Ib4.] Any person may be summoned to produce a document, without 
„ ^ , being summoned to give evidence ; and any person 

documSt.”* ° summoned merely to produce a document shall be 

deemed to have complied with the summons if he 
causes such document to be produced instead of attending personally to produce 
the same. 


Powertott,uirep«soos , [S. 165 ] Any person present in Court may 

present in Court to give be required by the Court to give evidence or to 
evidence or produce docu- produce any document then and there in his posses- 
Sion or power. 


Loc Am —[Calcutta.] 7-A the following-— 

“7-A (i) Except where it appears to the Court that a summons under this Ordei 

should be served by the Court in the same manner as a summons to a defendant, the Court 
shall make over for seivice all summons under this Ordei to the party applying therefor 
The service shall be effected by or on behalf of such party by delivering or tendering to the 
witness in person a copy thereof signed by the Judge or such officer as he appoints in this 
behalf and sealed with the seal of the Court 

(w) Rules 16 and 18 of 0 5 shall apply to summonses personally served under this 
rule, as though the person effecting service was a servmg officei 

(in') If such summons, when tendered, is refused or if the person served refuses to 
sign an acknowledgment of service or if for any reason such summons cannot be served 
personally, the Court shall, on the application of the party, re-issue such summons to be 
served by the Court in like manner as a summons to a defendant.” 

8. [S. 166.] Every summons under this Order shall be served as nearly as 
Summons how served. same manner as a summons to a defen- 

dant, and the rules in Order V as to proof of service 
shall apply in the case of all summonses served under this rule. 

Loc Ams — [Allahabad ] For the words in line 1 “under this order shall be 
seived” read “under this order may by leave of the Court be served by the party or his 
agent, applying for the same, by personal service and failing such service shall be served ” 
[Calcutta ] Rule 8. Cancel R 8 and substitute therefor the following-— 

8 (1) Every summons under this Order not being a summons made over to a party 
for service under R. 7-A (1) of this Order, shall be served as nearly as may be in the 


Notes. time of the day when attendance is required. 

0. 16, R. 5.— A summons should state the S A. 7. 
place of attendance. 7 M.H C.Ap XIV & 0. 16, R. 8.— The rule is one in favour 

XLIII. A summons should clearly specify of the witness, and for enforang diligence 
the title of the Court and the place, day and on the party. 9 B 308 (310). 
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inannej as a suinmoni to a deCeiidam, aiid tlie lules m 0. 5 as to proof of servir^ 
shall apply thereto. 

(2) The partj appljiii* tor a summons to he ser\cd under this rule shall, before the 
summons is granted and within a peiiod to be fixed, pay intd Court the sum feed bv thr. 
Couif under R. 2 of this Order. 

[Oudh ] In Oudh aid following provisos. — 

Piovided that any partj may, with the sanction of the Court, himself or by his aucnt 
eiiect sen’icc on his own witness, as if he were an officer of the Court; but in this case no 
diet monej paid to a witness by a party or by his agent shall be included in the costs of the 
suit unless the witness verifies such payment before an officer of the Court* 

Provided also that the special procedure for the service of summons upon defendant 
under 0 S, R 20-A (1) shall not apply to senice of summons under this order 

[Patna.] Add the following provisos to R. 8 — 

Provided that such summons shall ordinaiily be made o\er for senice to the paitv 
calling the witnesses, and his affidavit shall be considered sufficient proof of service- 
provided lurther that he shall for suffiaent reason, be entitled to apply to the Court to 
have the summons served through its agency. 

ProMded that a summons under this Order may by leave of the Cbuit be served bv 
Iht party* or his agent, applying for the same, by personal sennee. If such service is not 
effected and the Court is satisfied that reasonable diligence has been used by the oartv 
his agent to effect such sennee, then the summons shall be served by the Court m thp 
usual manner ^ 


[Rangoon ] The following protviso shall be added . — 

Provided that, at the request of a party or his pleader, a summons for senuce on a 
attendance is reqmred by such party, may be dehvered to such 


9. [S. 167.] Service shall in all cases be made a sufficient time before 
Tune for serving of sum- < l specified m the summons for the attendance 

mons 0/ the person summoned, to allow him a reasonable 

which hi. attendance .s 

^c. Am.— [Rangoon ] The following shall be added’— 
during his temporary absence from his post ” ^ discharge of his duties 

10. [S.16S.] (1) TOerea pereon towhoma suramonshas been issued 

Procedure where witness nlenMaiU t 1“ produce a docu- 

fails to comply IV 1 th sum- “®tit tails to attend or to produce the document in 
•nons compliance with such summons, the Court shall, if 

the service or non-service of the summons*”*^^ ^ another Court, touching 

intentionally avoided service it mav issS a** ^ ?*^^ summons or has 
attend to give evidence or ,o produce t^eT^^rtTiiroeTd'Zet b^' 


0.16, R. lO.-WhS? an application is Kv of witness- 

made at a very late stage of the case to warram if fb O" Party taking out 

enforce the provisions of this rule Courtis the pari^ offers to produce the 

jusufied in not adjourning Ite’S , I “I' 1-C- 25? ©=1927 L. 
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named therein; and a copy of such proclamation shall be affixed on the outer 
door or other conspicuous part of the house in which he ordinarily resides. 

t3) In lieu of or at the time of issuing such proclamation, or at any time 
afterwards, the Court may, in its discretion, issue a warrant, either with or 
without bail, for the arrest of such person, and may make an order for the 
attachment of his property to such amount as it thinks fit, not exceeding the 
amount of the costs of attachment and of any fine which may be imposed under 
rule 12; 

Provided that no Court of Small Causes shall make an order for the 
attachment of immovable property. 


„ , ... 11. [S 169 ] Where, at any time after the at- 

' lachment o£ his property, such person appears and 
satisfies the Court, — 

(o) that he did not, without lawful excuse, fail to comply with the sum- 
mons or intentionally avoid service, and 

(h) where he has failed to attend at the lime and place named m a 
proclamation issued under the last preceding rule, that he had no notice of such 
proclamation in time to attend, 

the Court shall direct that the property be released from attachment 
and shall make such order as to the costs of the attachment as it thinks fit. 


12. [S. 170,] The Court may, where such person does not appear, or ap- 

pears but fails so to satisfy the Court, impose upon 
Procedure if witness fails such fine not exceeding five hundred rupees as it 
to appear. thinks fit, having regard to his condition in life and 

all the circumstances of the case, and may order his propeity, or any part 
thereof, to be attached and sold, or, if already attached under rule 10, to be sold 
for the purpose of satisfying all costs of such attachment, together with the 
amount of the said fine, if any; 

Provided that, if the person whose attendance is required pays into Court 
the costs and fine aforesaid, the Court shall order the property to be released 
from attachment. 

13. The provisions with regard to the attachment and sale of property in 
Mode of attachment. the execution of a decree shall, so far as they are 

applicable, be deemed to apply to any attachment and 
sale under this order as if the person whose properly is so attached were a 
judgment-debtor. 

14. [S. 171.] Subject to the provisions of this Code as to attendance 


Notes. 

0. 16,R.10(3).-5ee7 P 312; 1928 L 
979 

0. 16, R 12 -No order under R. 12 can 
be made until the procedure laid down in 
R. 10 had been followed, where that rule 
applies 33 I C 968=20 C W.N. Sll ; 57 1.C. 
302, 1929 A 850 But see 48 M. 941=49 M. 
LJ. 438, where it has been held that there 
need not be any issue of proclamation or 
attachment of property before the fine is 
imposed. If an order for attachment of pro- 
perty IS made, and the person concerned fails 
to attend in obedience to a warrant, Court 
may impose upon him a fine under R. 12 55 
IC 425=31 CLJ 363. When witness or 
party is present, and Court directs him by 
word of mouth to produce a document, and 
there cannot be the slightest mistake as to 


the witness or the party having received in- 
formation of such direction, it will be merely 
making a travesty of procedure to insist 
upon the Court issuing a summons to a 
witness who is present On failure by a 
witness to produce the document he can be 
fined without going through the cumbrous 
procedure. 116 I.C. 483=1929 A. 99 Both 
arrest and attachment cannot be ordered, h 
I C 967=27 M L T. 95. Court is not bound 
to compel attendance of a witness in absence 
of an application by a party to that effect. 57 
I C. 311 Where witness appears, but is 
unable to produce the document, it is illegal 
to impose a fine upon him. 61 I.C. 967=29 
MXT.95. 

0. 16, R. 14 —Examination of Pleader 
AS Court Witness.— Court may refuse 
to examine the lawyei of one party as 
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and appearance and to any law for the time being in 
Court may of its own ac- force, where the Court a1 any time thinks it necessary- 
cord ^summon as ^Mtnesses examine any person other than a party to the suit, 
strangers to sui . ^ Witness by a party to the suit, the 

Court may, of its own motion, cause such person to be summoned as a witness 
to give evidence, or to produce any document in his possession, on a day to be 
appointed, and may examine him as a witness or require him to produce such 
document. 

15, [S. 172.] Subject as last aforesaid, whoever IS summoned to appear 

and give evidence m a suit shall attend at the time 
Duty of persons sum- pjace named m the summons for that purpose, 

orXce documeSr'^*^^^ and whoever IS Summoned to produce a document 
produce document. shall either attend to produce it, or cause ii to be 

produced, at such time and place. 

16. [S, 173.] (1) A pel son so summoned and attending shall, unless the 

When they may depait. otherwise directs, attend at each hearing until 

the suit has been disposed of. 

(2) On the application of either party and the payment through the 
Court of all necessary expenses (if any), the Court may require any person so 
summoned and attending to furnish security to attend at the next or any other 
hearing or until the suit is disposed of and, in default of his furnishing such 
security, may order him to be detained in the civil prison. 

17. [S. 174, para. 1 and S. 175 ] The provisions oi rules 10 to 13 shall, 
Application o£ ntle, 10 so far as they are applicable be deemed to appl;; to 

to 13. any person who having attended in compliance with a 

summons departs, without lawful excuse, in contra- 
vention of rule 16. 

18, [S. 174, last para.] Where any person ai rested under a warrant is 

brought before the Court in custody and cannot, 
Procedure where witness owing to the absence of the parties or any of them. 
SoM M pSSi;« df” P'-O'^OO'- document which he 

ment. has been summoned to give or produce, the Court 

may require him to give reasonable bail or other secu- 
rity for his appearance at such time and place as it thinks fit, and, on such bail 
or security being given, may release him, and, in default of his giving such bail 
or security, may order him to be detained in the civil prison. 

No witness to be ordered m re i xt i . 

to attend in person unless I'O.J No one shall be ordered to attend 

resident within certain m person to give evidence unless he resides — 
limits. 

(t*) within the local limits of the Court’s ordinary original jurisdiction, 

{h) without such limits but at a place less than fifty or (where there is 
railway or steamer communication or other established public conveyance for 


Notes., 

z Court witness when in dealing with his 
client 8 case he is aware of every detail which 
was expected to be elicited from him Thus 
it will not be fair to examine him after the 
details had been discussed in two Courts. 12 
P. 359 =14 Pat L T. (Sup ) 1=1933 P. 306 
A witness called by the Court is liable to be 
hy any of the parties II 

0. 16, R, 16.— The rule has been amendpd 
w as to meet the ruling in S M.H.C.R 132 
ihese rules have no application to a case 
where a party to a suit desires to give evi- 


dence of his o-wn motion in his own favour. 
3SC.LJ 7=68 1.C 9. 

O. 16, Rr 19 and 21— Scope of 35 
CL.J. 78^68 T.C 9. 0. 16, R, 19 if controls 
0.26, R. 1 See 63 _C. 914 A plaintiff who 
does not reside within limits of the jurisdic- 
tion of trial Court nor within 200 miles of 
the place where the Court sits cannot be 
compelled to appear in person as a witness 
for the defendant , but the defendant has to 
get him examined on commission at the place 
where the plaintiff resides. 140 I C. 716= 
1932 N. 135. See also 68 MJL.J 203. 
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five-sixths of the distance between the place wheie he resides and the place 
where the Court is situate) less than two hundred miles distance from the 
Court-house. 

20. [S. 177.] Where any party to a suit present in Court refuses, without 
lawful excuse, when required by the Court, to give 
Consequence of refusal evidence oi to produce any documents then and there 
whS wiled of by Possession or power, the Court may pronounce 

judgment against him or make such order in relation 
to the suit as it thinks fit. 

21. [S 178 ] Where any parly to a suit is re- 
Rulesasto witnesses to quired to give evidence or to produce a documeLr. the 
apply to parties summoned, provisions as to witnesses shall apply to him so far 
they are applicable 

T A-... rMT.,T, 4 i^q 4 1 tfip fnllowinc to 0 16 as Ri . 22 and 23: — 


Page 719. 


[Madras ] 0 XVI, r. 21. Substitute the following for r. 21 : — 

(1) \Vheu a party to a suit is reqmred by any other paity thereto 
Rules in the ease of par- pve evidence or to produce a docu- 
ties appearing as witnesses. the pioviBions as to witnesses shall 


(2) When a party to a suit gives evidence on his own behalf, the 
Conit may, m its disci etion, permit him to include as costs in the suit 
a sum of money equal to the amount payable for travelling and othei 
expenses to othor witnesses m the case of similar standing. 

[Gf. 0. Ms No 402, Law (Gencial), dated ith Februaiy, 1936.] 


!P^BfflPW*ffleTourr?r®'wRicFTEe 

summons was issued 

(3) If a witness be detained for a longer period than one day the expenses of his 
detention shall be allowed at such rate, not usually exceeding that payable under cl (i) 
of this rule as may seem to the Court to he reasonable and proper 

Provided that the Court may, for reasons stated m writing, allow expenses on a 
higher scale than that herembefore prescribed.” 

“23 In cases to which Government is a party, Government servants, whose salary 
exceeds Rs. 10 per mensem and all police constables whatever their salary may be who 
are summoned to give evidence in their official capacity at a Court situated more than five 
miles from their headquarters shall be given a certificate of attendance by the Court in 
lieu of travelling and other expenses " 

[Calcutta ] Rule 21 Cancel R. 21 and substitute therefor the following — 

21 (1) When a party to a suit is required by any other party thereto to give evidence 
Ml to produce a document, the provision as to witnesses shall apply to him so far as 
applicable. , , 

(2) When a party to a suit gives evidence on his own behalf, the Court may, in its 
discretion, permit him to include as costs in the suit a sum of money equal to the amount 
payable for travelling and other expenses to other witnesses in the case of similar standmg. 


Notes. 

0 16,R, 20— What is or what is not a 
lawful excuse, must depend on the circums- 
tances of each ca'^e. 18 W R. 63 The 
stringent provisions of this rule ought to be 
applied only in case of contumacious liti- 
gants. 15 WR. 253 The requirement of 
the law under R 20 is fulfilled, if the docu- 
ment IS produced, and where a document is 
produced but refused to be exhibited, the 
Court cannot dismiss the suit. 46 1 C. 879= 
28 CL.J. 24. A decision against a party for 


failure to give evidence does not operate as 
res judicata 2C.222 An appeal will he 
fiom a decree passed under this rule. See 
also 0 43, R. 1 

0.16,R. 21 -See 140 TC 716=1932 N. 
13S, cited under 0 16, R 19, Court has no 
power under R 21 or any other provision of 
the Code to order travellirg expenses of a 
party to the suit who has given evidence in 
support of his own case, by way of costs to 
him. 41 LW 186=68 ML.J. 203=159 1.0. 
319=1935 M. 244 
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ORDER XVII. 

Adjournhents 

1 . [S. 156.] (1) The Court may, if sufficient 
Court may giant time and cause is shown, at any stage of the suit grant time to 
adjourn hearing the parties or to any of them, and may from time to 

time adjourn the hearing of the suit. 

(2) In every such case the Court shall fix a day for the future hearing 
r cfc 0^ the sult, Rud may make such order as it thinks fit 

costs of adjo^ment occastoued by tie 

adjournment: 

Provided that, when the hearing of evidence has once begun, the hearing 
of the suit shall be continued from day to day until all the witnesses in attend- 
ance have been examined, unless the Court finds the adjournment of the hear- 
ing beyond the following day to be necessary for reasons to be recorded. 

Loc. Ams — [Allahabad ] Tht fullowing proviso is added by the Allahabad High 
Court — 

Provided further that UtO such adjournment shall 'be granted for the purpose of 
calling a witness not pre\iousli summoned or named, nor shall any adjournment be utilised 
b\ aiu partj for such pin pose, unless the Judge has made an order m writing under the 
pnnisn t(i 0 16, R 1 

[Lahore,] To R 1 add the followmg as sub-rulc (3) — 

(3) XATiere suffiaent cause is not shown £oi the giant of an adjournment under sub- 
lule (1) the Court '^hall proceed with the suit foithwith 

2. [S 157.] Where, on any day to which the hearing of the suit is ad- 

_ , r v jouined the patties or any of them fail to appear, the 

may proceed to dispose of the suitTnon’eof 
the modes directed in that behalf by Order IX or 


Notes. 

0 17, R. 1 : Application of the Rule.— 
The rule does not apply to an adjournment 
not made at the instance of the parties. 2 
C.W.N.490. Application for adjournments 
should not be belated. 83 1 C. 257=1925 N. 
5^ (2). Non-compliance wdth a provision 
of law does not give a party an absolute 
right to insist on an adjournment. 5 Pat.L. 
J. 390. Adjournment is m the discretion of 
Court. 24 LC. 206; 37 I.C. 266=1 Pat L.J 
173;27LC,942. See also 17 Pat.L.T. 329 
(S.B.). Court can no doubt refuse to giant 
an adjournment for good reasons, but if an 
adjournment be given, the Court cannot 
refuse to summon witnesses for the adjourn- 
ed hearing if the process-fees are paid, un- 
less the Court is satisfied that the application 
for the summons is not made boiia fide or, 
is an abuse of the power of the Court to 
summon witnesses. Where, on the other 
hand, the non-attendance of the witnesses 
was due to the mistake of the process writer, 
who had given a wrong date of hearing, 
Court should adjourn the case to enable the 
party to summon his witnesses afresh. 146 
IC. 334=16 Nag.L.J. 208=1933 N 336 
Where a person applied to the Court with- 
out delay for the issue of summons and paid 
in the necessary fees and on the date fixed 
for the recording of evidence, some of the 
witnesses although duly served refused to 
come to Court until they had been served 
through their superior ofiScers and he 
asked for adjournment but the Court refused 
it on the ground that sufficient cause had not 
been made out, High Court can examine the 
smrrectncss of the order and it was the duty 


of the Court to see that service was effected. 
117 LC. 891=1929 L. 620. Case transferred 
without notice to defendant an adjournment 
should be given if he pleads unpreparedness 
to go on 91 1 C. 167=7 P.L.T. -381=1925 P 
534. 0 17 R. i draws a distinction between the 
hearing of a suit and the hearing of evidence. 
46 I.C. 246=27 C.L J. 119 When the defence 
set up is of such a nature as to take plaintiff 
by surprise, time should be granted • 7 W.R. 
84. Trial Court alone has power to grant 
adjournment 26 I C 261=16 ML.T. 504. 
Signature of parties or their pleaders to be 
taken when adjournments are granted. 4 P, 
440=1925 P 807. Court can grant adjourn- 
ment on the understanding that plaintift 
should bear the whole costs of the hearing. 
7 C, 177, If costs are not paid, the suit is 
liable to be dismissed 90 P.W.R. 1916=35 
I.C. 534. Where such a condition is imposed 
on the defendant and he fails so to pay, 
Court can strike off the defence and proceed 
er parte. 47 A 538=23 A L.J 312 But 
payment on the same day should not be in- 
sisted on. 1925 C. 570=78 LC. 125. When a 
pleader is asked to admit the genuineness of 
certain documents there and then, he is 
entitled to consult his client ; and the Court, 
simply because the pleader wants a short 
adjournment to receive proper instructions, 
should not buiden him with costs. 38 P.L 
R 896=1936 Lah. 705. 

0 17, R 2 : ApFLiCAaioN or Rule.— This 
rule does not apply to a case where no day 
has been fixed for the hearing of the suit. 
18 W.R 325. It applies to the case where tlie 
heping of a suit has been adjourned and on 
adjourned date, the parties or any of them 
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But where the plaintiff sues for mesne profits, or for an amount which 
will be found due to him on taking unsettled accounts between him and the 
defendant, the plaint shall state approximately the amount sued for. 

Loc. Am. — [Punjab.] In the second paragraph of R. 2 of 0. 7, after the word 
"defendant” insert “or for movables m the possession of the defendant, _ or for debts the 
value of which he cannot, after the exercise of reasonable diligence, estimate”; and after 
the word “amount” where it last occurs insert “or value” 

3. Where the subject-matter of the suit is immovable property, tlie plaint 
shall contain a description of the property sufficient 
Where the subject-matter identify it, and, in case such property can be identi- 

proptrV” ” fled by boundaries or numbers m a record of settle- 

ment or survey, the plaint shall specify such bounda- 
ries or numbers. 


Loc. Am. — [Calcutta.] After R. 3, 0 7, add the words— 

“and where the area is mentioned, such description shall fuither state the area 
according to the notation used in the record of settlement or survey, with or without, at 
the option of the party, the same area in terms of the local measures ” 

4. [S 50, para. 4.] Where the plaintiff sues in a representative character 
the plaint shall show not only that he has an actual 
repreSntathe.** existing interest in the subject-matter, but that he has 

taken the steps (if any) necessary to enable him to 
institute a suit concerning it. 

„ - , ^ , 5. [S. 50, para, 5.] The plaint shall show that 

liabfflty tfbe* defendant is or claims to be interested in the sub- 
]ect-matter, and that he is liable to be called upon to 
answer the plaintiff’s demand. 

6. [S 50, para. 6.] Where the suit is instituted aftei the expiration of 
_ , . the period prescribed by the law of limitation, the 

Srmtaifati^n plaint shall show the ground upon which exemption 

fiom such law is claimed. 


Notes. 

■which aie too voluminous to be included in 
the plaint may be annexed theieto and may 
be delivered separately, and these facts 
should be stated in the plaint. 58 C +18=1931 
C 458 

0, 7, R 4,— Plaint is to state the represen- 
tative nature of the suit 1925 N 183=82 
I C 201 A plaintiff suing in a representative 
character must set it forth, and show that he 
is qualified to fill it 7 B at 470 In Bombaj 
Presideniw Mahomedan executors can sue 
without first taking our probate 8 B 241. 
In the case of Hindus, see 14 C. 37 When 
the original plaintiff dies, the suit may_ be 
continued by his legal representative, 
although the latter has not taken out letters 
of administration. 16 B. 519 Production of 
a succession certificate is not a condition 
precedent to institution of the suit 16 M. 
454=19 C 482. o/jo 17 M 14. 

0. 7, R. 5.— Plaint must show how the 
vanous defendants are interested in the 
subject-matter of the suit and the cause of 
action against each 1924 X 191=79 I C. 

m 

0 7, R. 6— R 6 should be construed 
liberally and reasonably. 60 I C- 772=3 L. 
L J 22=2 L. 13 ; 46 1 C 495=102 P.R. 1918 
Where a plaint is presented on the re-opening 
date after Court holidays and the period of 
limitation has expired during the holidays, 
the fact that the ground of exemption under 


S. 4, Limitation Act, was not specifically 
mentioned in the plaint will not entail the 
dismissal of the suit inasmuch as the Court 
IS bound to take judicial notice of the 
holidays 168 1 C 383=1937 Pesh 41. R, 
6 has no application when the plaint is not on 
its face time ban ed. 70 P.R 1914=25 I. C. 
463; but is applicable to cases in which the 
suit as laid m the plaint is prma facie barred 
by limitation. 51 1 C. 956=1 L 21. R 6 isa 
rule of pleading It makes no exception to 
the general rule that a plaintiff must plead 
the facts on which he relies for his case If 
a party is advised that his pleadings are 
defective, the remedy is amendment by leave 
of the Court. There is no reason why a 
different consideration should apply to a 
plaintiff who wishes to throw over the 
ground of exemption from limitation plead- 
ed and to put forward some other ground of 
exemption which fie has not pleaded If 
there is no application to amend the plaint, 
the suit ought to be dismissed as barred by 
limitation 37 L W. 370=1933 M. 395=^ If. 
L J zn. See also 20 N L J. 42 Where a suit 
is prima fade time barred the grounds on 
which exemption is claimed must be alleged 
in the plaint. 14S I C 343=1933 L. 491. 
Ground of exemption from limitation not 
set up in plaint cannot afterwards be , set up 
and proved. 75 I C 1048=1924 L 702 A 
ground to save limitation which has not been 
taken in the plaint cannot be taken unless the 
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[Oudh,] Tu K. 2 aU the as sub-rule (2) and read the existing R 2 

^ Where ary such day, the evidence of a substantial portion of the evidence 

ru oarU ha- We'’ 'f'corded, and such party fails to appear on such day the Court may, 
... its diWiction, pnii.' ed with the case as if such parly were present and may dispose of it 

-No party shall be deemed to have failed to appear if be is either pre- 
m person, oi is lepresenlcd in Couit by his agent or pleader, though engaged only for 
I puipose of making an application. 


Notes. 

under 0. 9, Rr. 8 to 13.]-Dcfendants failmg 
10 appear on date of final heanrg-Pleader 
askmg for adjournment and on refusal by 
Court reporting no instructions-Deciee eir 
Duf/e-Setting aside of-Jurisdiction. iee 
t935 A.L.J. 377=1935 A.W.R. 269 J>ee also 
am A.W.R, 151=1937 A. 347. Plaintiff s 
counsel applying for adjournment during 
olaintifl's absenc^Court refusing adjourn- 
ment and dismissing suit for defaul^gam- 
eilT's remedy. See 1936 ALJ. WS— 1936A 
^V.R.499 The mere filing of the list of 
witnesses before the case has been railed on 
for hearing does not amount to an appearance 
inthinthe meaning ot the explanation to R.2. 
Tlie failure to appear takes place only when 
the suit IS called on for hearing even though 
.t be an adjourned heanng. _I£ at the time 
the case is called on lor hearing either party 
IS present or is represented in Court by an 
agent or pleader then he has not failed to 
appear, but if at that tune he is neither 
ore-ent nor represented by an agent or 
pleader, he has failed to appear. The mere 
lact that at an earlier stage, something 
almost mechanical as the filing of a list of 
witnesses, is done by a pleader on his behalf 
before the case is called on for hearing, can- 
r'ot amount either to appearance or being 
represented in Court bj an agent or pleader 
at the time when the case is called on for 
hearing. A decree passed against a defen- 
dant in a suit, under such circumstances in 
the absence of the defendant and his pleader, 
is therefore ex parte although passed under 
0. 17, R. 3 and he is entitled as oi right to 
show cause for his non-appearance under 
0. 9, R 13. The Court holding that it has 
no jurisdiction to consider the matter errs in 
ihe exercise of its jurisdiction. 1936 A L J, 
1274=1936 A W.R 835=1936 A 619. 

O 17, Rr 2 and 3 . Scope and Construc- 
tion —Rules 2 and 3 are mutually exclusive 
and where the vakil pleads no instructions 
and the party is not prepared to go on R 2 
applies 148 1 C 177 (1 )=39 L W 353=1934 
M 199(1). See also 1934 A 107,1934 A. 
052; 30N.L R 94=1933 N, 370=149 I.C 512. 
'^eealso 18 RD. 421. R, 3 cannot apply 
where the adjournment is not at the instance 
of a party bat under the ordinary procedure 
of the Court, as the witnesses present could 
not W examined on the date fixed for hear- 
ing. 1933 N. 234=29 NLR 326 Even 
when an adjournment has been granted at 
the instance of one party, who fails to appear 
at the adjourned hearing, an order should be 
passed under R, 2 and not under R. 3. (Ibid). 
in order to attract the provisions of R. 3, 


two conditions must co-exist : (t) the applica- 
tion for adjournment must be at the instance 
of the party to suit applying for the produc- 
tion of evidence ; (ti) there must be some 
materials on which the Court can proceed to 
judgment , unless these two conditions are 
present, the Court should only pass an order 
under R. 2. If a Court erroneously passes 
an order which may be of the nature of a 
decree, an appeal would lie from that order; 
and the appellate Court which can exercise 
the same power as a Court of first instance 
IS competent to restore the suit under 
0. 9, if It comes to the conclusion that 
there IS sufficient cause for doing so 39 
CWN 859. See also 37 CWN. 666= 
1933 C. 412, The proper way of construing 
rule 3 would be that where no default 
occurring under rule 2, default occurs under 
rule 3, the Ckiurt should proceed under the 
latter rale and dispose of the case on the 
merits , but if the default consists in non- 
appearance, rule 2, which specifically deals 
with such a case, must in terms apply. Where 
a suit is adjourned to a date for production 
of evidence by the defendant, and the latter 
and his vakil are absent on that date, but 
another vakil applies for an adjournment on 
behalf of the vakil on record, and that being 
refused, reports that he has no further in- 
structions, the decree passed by the Court 
must be deemed to be an ex parte deciee and 
not a decree on the merits. When the vakiJ 
who appears states that he has no instruc- 
tions bej ond applying for an adjournment, 
it IS a contradiction in terms to hold that he 
does in fact appear, though he says he does 
not appear. 43 L.W. 738=1936 M. 625=70 
MLJ. 688. In a case where there are no 
materials on the recoid the proper procedure 
to be followed would be that laid down in 
R. 2, but if there are materials on the record 
the Court ought to proceed under R. 3, 37 
C.W N. 666=1933 C.412. See also 1933 A, 
907. As to inherent Powers ol Court to 
correct errors, see 152 I C 211=1934 N. 234. 
Where plaintiff’s pleader appears on the day 
of adjourned hearing and makes an applica- 
tion for an adjournment which is disallowed, 
the plaintiff cannot in view of the explanation 
to the Allahabad and Oudh Rules be deemed 
to have failed to appeal on that occasion 
There is accordingly no default of appear- 
ance on behalf of the plaintiff and there 
beii^ no evidence before the Court, the suit 
is dismissed for want of prosecution.^ Such 
an order amounts to a decree dismissing the 
suit for want of evidence on the merits and 
not one dismissing it for default of appear- 
ance. The plaintiff's remedy is either by way 
of review or an appeal and rmt for restora- 
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[S. 158,] Where any party to a suit to whom time has been granted 
fails to produce his evidence, or lo cause the atten- 
dance of his witnesses, or to perform any other act 
necessary to the further progress of ihe suit, for 
which time has been allowed, the Court may not- 
withstanding such default, proceed to decide the suit 


Court may proceed not- 
nithstandmg either party 
fails to produce evidence, 
etc 

forthwith. 


Notes. 

tion of suit after setting aside the decree. 
1933 ALJ 4=1933A.41. (34 A 426, Expl.) 
See also \933 A. 539=146 IC7S0; 1933 L. 
248=143 l.C. 355 

0. 17, R 3 AmiCATiON 01 THE Rule — 
This rule applies to those cases where time 
has been given to adduce evidence, and the 
parties appear, but fail to produce the neces- 
bary evidence 95 I C. 798 (IJ, See also 10 
M 270. \\here the parties do not appear, 
R 2 applies 10 M. 270 . 20 B. 736 , 6 M.H C. 
R 262 and 1 M. 2S7. But see 25 A. 194. R. 3 
does not apply w’here the adjournment was 
rot at the instance of a party but under the 
ordinary pi ocedure of the Court and there 
are not materials on record for the Court to 
proceed to decide the suit. 29 N L.R. 326 
R. 3 gives an option to the Court to decide 
the suit on the merits Where time is given 
to the plaintiff to produce his evidence on 
the adjourned date, the Court is entitled to 
decide the suit on the merits If no evidence 
IS produced by the plaintiff, the Court has no 
option but to dismiss the suit, if it wants to 
decide it on the merits. In R 3 of 0 17, 
there IS no provision that a suit can be 
decided on the merits only if the evidence 
or a substantial portion of the evidence of 
the party failing to appear has been recorded 
1935 A.LJ 209=1935 AWR. 90=1935 A. 
210. Plaintiff who was represented by a 
lawyer asked for adjournment of the case on 
the date when it was posted for peremptory 
hearing, on the ground that her lawyer was 
not present and iurther it was found that she 
was not ready with her witnesses. Sherefused 
to get into the witness-box whereupon the 
Court dismissed the suit under R 3 Held, 
the order was quite proper. 1935 R. 123 
Seeo/j(7l936 AL.J 902=1936 A. 67 R3 
is made specially applicable in a case where 
any party to whom time has been granted 
fails to perform any act necessary for the 
further progress of the suit. On the date 
fixed for final disposal, a party did not appear 
and the Court gave an e.r parte decree against 
him. An application lo set aside the ex 
parte decree was dismissed ; and in revision 
it was contended that the Court ought to 
have proceeded under R 3 Held, that R 3 
was not applicable to the case as time was 
not granted to the applicant, that even if 
there was an adjournment and 0 17 applica- 
ble to the case, the Court had under R 2 
juiisdiction to dispose of the suit in one of 
the modes directed in 0- 9 and that the 
order passed by the Court was proper. 
(1933 A 41, Ref ) 1933 A. 907 also 
1933 C 412=37 C W.N. 666. R 3 only applies 
where the hearing of the suit had commenc- 


ed and an application for an adjournment is 
then made by one of the parties. 1928 P. 
167=7 P. 236 Where there is no institution 
of the suit and the plaint has been returned 
for amendment, the rule does not apply. 86 
l.C. 491=1925 M 1C45. Where theie are 
materials on record on which the Court can 
decide the case it should proceed under R 3 
and not under R. 2. 3 Pat L T. 64=6 Pat L J. 
313=61 1 C 897 See also l^as 0. 278=78 L 
C 240. Rule 3 applies only where on the 
application of one of the parties the Judge 
directs a particular act to be done on the 
adjourned hearing and the party is unable 
to perform that act 27 I C 882=2 L.W. 
105. See also 1933 N. 234. Case adjourn- 
ed by consent of parties— Party not ready 
on adjourned date— Dismissal of suit under 
R 3 IS not valid and an appeal lies 5 R, 
838=1927 R 148=101 l.C. 618. Rule 3 applies 
only to ca.'ies where the parties are present 
and have not satisfied the Court as to the 
existence of any adequate reason for their 
not having done what they were directed to 
do. 41 M 286=34 MLJ. 24 (FB) The 
words “notwithstanding such df fault" in R. 
3 clearly imply that Court is to proceed with 
the disposal of suit in spite of default upon, 
such materials as are before it. 51 M.LJ. 
684=1927 M. 109 

Scope and Opeeaiion of the Rule.— 
R. 3 merely authorises Couit to proceed 
to decide the suit forthwith and it does not 
authorise its dismissal summarily. 71 l.C. 
862=1924 L. 404. Rule 3 is an enabling and 
not a mandatory rule, 52 l.C 292=150 P.R. 
1919 Where plaintiff who takes time to 
produce evidence fails to appear on date 
fixed for hearing, proper course is to pass an 
order of dismissal for default of appear- 
ance. In such a case even if Court purports 
to deliver judgment on the merits the order 
should be treated as an ex Parte decree for 
the setting aside of which the procedure 
mentioned m 0 9, R 13, will apply 138 1 C. 
200=1932 L. 477. Where there is no default 
by party, Court cannot proceed under this 
rule. 69 T.C 665=1924 L 272 Party's 
failure to request the Court to pass orders 
under 0 16, R. 10 (2) and (3) for getting 
the attendance of material witnesses, does 
not enable the Court to proceed under R. 3. 
33 A 6C0=8 ALJ. 839=10 I C. 903 A 
dismissal of suit for failure to amend plaint 
and pay costs of adjournment cannot fall 
under R 3 96 1 C- 312=1926 L. S7l Plaintiff 
present on date of hearing but not present on 
date fixed for return of summons.^ R 3 is 
not applicable- Dismissal of suit is illegal. 
102 T Cf. 289=1927 L 484. Absence of defen- 
dant on date of hearing— Court should pro- 
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Loc Ams —r Allahabad.] The followiiift is subsMuted for 0 17, R. 3 by the 
Allahabad Hifili Court:-(3) “Where any party to a suit, to whom time ^ been granted, 
fads without reasonable excuse, to produce his eudence, or to cause the attendance of 
£ uilnesses, or to comply with any previous orfer, lor to perform any other act necessary 
to die furtht ‘1 pi ogress of the suit, £oi which tune has been allowed, the Court may, 
whether such party is present or mt, proceed to decide the suit on the ments 

rOudh ] Siibshtuted by Oudh Chief Court.— '(3) Wherte any party to a suit to 
^^hom time has been granted, fails, without reasonable excuse, to produce his evidence, 
or to cause the attendance of his witnesses, or to comply with any previous order or to 
terform any other act necessary to the further progress of the suit for which time has 
been allowed, the Court may, notwithstanding such default, and whether such party is 
present or not, proceed to decide the suit on the merit*:. 

ORDER XVJII. 

Hearing of the Suit and Examinahon of Witnesses. 


1. [R. 179, Expln. 3.] The plamtiflf has the right to begin unless the 
defendant admits the facts alleged by the plaintiff and 
Right to begin contends that either m point of law or on some addi- 

tional tacts alleged by the defendant, the plaintiff is not entitled to any part of 
the relief which he seeks, in which case the defendant has the right to begin. 


Notes. 

ceed under R 3. 9 U.L J . 543=72 LC- 394. 
Default m appearance is not covered by this 
rule. 1 F. 183=69 I C. 837. Dale fixed for 
final disposal of suit and for appointment of 
guardian. No steps taken by plaintiff for 
latter— Suit cannot he dismissed 63 IC. 
570=6 P L.J. 650 Party not aware that he 
was to pay adjournment costs— Further 
hearing not conditional upon payment of 
costs— Time should be allowed. 1926 C. 
1221=97I.C 172(2). Plaintiff ordered to 
appear as a witness— Failure to appear— Dis- 
imssal of suit is improper. 100 I.C. 788 
(1)=1927 L. 388 (1) Production of stay 
order is not an act within the rule 105 1 C. 
30 Order apparently passed under— Plain- 
tiff persistently absent— No adjournment 
Specifically granted— Suit decreed on the 
merits- Order really one under 0. 9, R 8— 
Appeal— Maintainability. 116 1C. 752=27 
A.L J. 391 A suit for profits against the 
the lambardar was adjourned on several 
occasions On one of such adjourned hear- 
ings the Assistant Collector dismissed the 
suit for “want of prosecution". The Assis- 
tant Collector did not make any reference 
in that order to the evidence that had 
already been produced in the case, nor did 
he deal with the validity or otherwise of the 
defence raised by the contesting defendants. 
Held, that such a decision could not be 
characterised as a decision on the merits. 
The order dismissing the suit, therefore, did 
not come within the purview of R 3, but was 
one under 0. 9, R. 8 of the Code, and could 
be set aside bj the Assistant Collector under 
O 9, R 9 or under the inherent jurisdiction 
vested m Courts by S 151. In either case 
the order was not appealable. 143 I C. 307= 
1932 A.LJ. 1100=1933 A 118 Where a 
counsel appears on behalf of a person and 
makes an application or prayer for an ad- 
journment, b'll the same is refused and the 
counsel then refuses to proceed on ground of 
no instructions and the case is decided and 
decree passed against them in their absence, 
it cannot be said that the case was decided 


ex parte as to attract the consequences of 0. 
9, R 13 The case is decided under 0. 17, R. 

3 [53 A 612 (FB). 1933 A 41, Rel on.l 
148 1 C 456=11 O.W N 393=1934 0 171 

Appeal —Only an appeal and no revision 
lies against an order under 0. 17, R 3. 34 A. 
123=8 A.L.J. 1265. But see also 1933 A, 118. 
This is so even if the Court wrongly acts 
under R. 3 instead of under R. 2 84 1 C. 
521 (1)=192S A. 252 A mistake in judg- 
ment stating the disposal was under R. 2 
does not affect the right of appeal ^ I.C. 
356=1925 0. 495, 1929 A 432=1929 A LJ. 
507 A decision passed “forthwith" under 
R 3 IS one on the ments as gathered from 
available facts 31 I C 307=2 L W. 1067. 
Decree passed on merits— Party cannot 
appeal against order setting it aside but must 
appeal against the decree. 103 I C 192=1927 
L. 562 (1) See also 143 I C. 307=1933 A 
118. 

Rfa’ision —Where a suit is dismissed by 
the Small Cause Court on the merits on the 
plaintiff’s failure to be present on an ad- 
journed date, the only remedy available to 
the plaintiff is to apply in revision to the 
High Court and not to the trial Court for 
restoration 1935 A. 210=1935 ALT. 209. 
See also 1936 A L J 902=1936 A 670 

Restoration —Suit adjourned for final 
hearing— Application by plaintiff’s Counsel 
for further postponement rejected— Counsel 
reporting no instructions- Suit dismissed— 
Restoration— Jurisdiction. See 1935 A WR 
318=1935 A. 398 See also 1936 A L. J 902= 
1936 A. 670 

0. 18, R 1,— Right to begin— Preference 
is generally given to plaintiff 3 Beng L.R. 70 
(A.C). Restitution of conjugal rights, suit 
for- Marriage admitted but coercion and non- 
consent pleaded— Defendant should begin. 

7 Bur.L.'T. 129=23 I C. 242 Applicant for 
mesne profits of property taken in execution 
of a decree reversed on appeal, must begin. 
47 M 800=48 M.LJ 89. Where a defen- 
dant pleads minority he must prove his plea. 

8 W.R. 371. Right of objector under Income- 
tax Act to begin. S’tfe 48 C 161. Where a 
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2. [3. 179.] (1) On the day fixed for the hearing of the suit or on any 
other day to which the hearing is adjounied, the party 
Statement and production having the right to begin shall state his case and pro- 
of evidence. duce his evidence in support of the issues which he is 

bound to prove. 

(2) ]S. 180, paras. 1 and 2 ] The other party shall then state his case 
and produce his evidence (if any) and may then address the Court generally on 
the whole case. 

(3) The party beginning may then leply generally on the whole case. 

Loc Ams — [Allahabad.] Fo) the present Rr 2 and 3 siibsntmc Hit; following — 

“2. (1) On the day fixed foi the hearing of the suit or on any othei day to which 

the hearing is adjourned, the party having the right to begin shall state his case, ind.- 
catnig the relevancy of each of the documents produced by him, and the nature of tb.- 
oral e\idence which he proposes to adduce and shall then call his witnesses in support ot 
the issues which he is bound to pro\e. 

(2) The other party shall then state his case in the manner aforesaid and produce 
his evidence (if any). 

3 (1) Where there are several issues the burden of proving some of which lies 

on the other party, the paity begmning may, at hia option, either state his case in the 
manner aforesaid and produce his evidence on those issues or reserve the statement of 
his case and the production of his evidence on those issues by way of answer to the evidence 
produced by the other party; and, in the latter case, the party beginning may state his 
case in the manner aforesaid and produce his evidence on those issues after the other party 
has produced all bs evidence. 

(2) The substance of the statement of the case provided foi by Rr, 2 and 3 (1) 
aboie shall be taken down by or under the personal direction and superintendence of 
the Judge and shall form part of the proceedings. 

(3) After both parties have produced their evidence, the party beginning may 
addiess the Court on the whole case; the other party may then address the Court 
on the whole case; and the paily beginning may reply generaUy on the 
whole case, pro\ided that m doing so he shall not without the leave of the Court, raise 
questions which should be raised m the opemng address ” 

[Calcutta ] Insfert the following as R. 2-A.— 

“2-A Notwithstanding anytWng contained in els (1) and (2) of R 2, the Court 
may for sufficient reason go on with the hearing, although the evidence of the party havmg 
the light to begin has not been concluded, and may also allow either party to produce any 
witness at anj stage of the suit.” 

[Madras ] Add the following — 

Exphnaiion —Nothing iii tbs rale shall affect the jurisdiction of the Court, fof 
reasons to be recorded in writing, to direct any parly to examine any witness at any stage 

[Nagpur.] Rule 2,— Add the following as sub-rule (4) to R. 2.— 

“(4) Notwithstanding anythifig contained in tbs rule the Court may oider that 
the production of evidence or the address to the Court may be m any order which it may 
deem fit ” 

[Oudh.] For the present Rr 2 and 3 substittUe the following:— 

“2. (1) On the day fixed for the hearing of the suit or on any other day to which ' 

the hearing is adjourned, the partj- having the right to begin shall state his case, indicating 
the relevancy of each of the documents produced by him and the nature of the evidence 
wbch each of his witnesses is expected to give and shall then produce his evidence in 
suppoit of the issues wbch he is bound to prove. 

(2) The other party shall then state bs case in the manner aforesaid and produce 
his evidence (if any) 


Notes. 

claim IS preferred in execution the claimant 
must begin as the onus is on him. 11 W R 8 
(F.B ) Where a preliminary objection is 
raised by the defendant that the suit is bar- 
red, he has the nglit to begin 12 B 454 If 
on the issue or issues of facts, the burden of 
proof IS on the defendant, he has the right to 
begin. 40 CWN. 865 ' 

0. 18, R 2.— “The day fixed for the 
hearing of the suit," see 82 1 C. 73=1925 A. 
98. New pleadings cannot be btroduced 
without leave of the Court. 103 1 C 501= 
1927 L. 615 (1). Every party is entitled to 


have all the witnesses whom he desires to 
call, and is ready at the trial to produce, 
heard by the Court. 17 W R. 172 , 6 C 608 ; ' 
9B. 146; 2 M.LA.424. Butrfe6 BengJ-R. 
App. 10. Omission of counsel to argue a 
question of law or his abandonment of it, is ‘ 
not sufficient to disentitle the Court to go 
into the question. The case is different, 
when a question of fact is concerned. 11 C 
W.N. 340 (342), Plaintiff accepting onus— 
Court not hound to hear defendant’s case if ‘ 
plaintiff fails'. 25 M.LJ. 281=21 I.C96. 
Where there are several defendants and 
some support plaintiff’s case, see 32 B. 599. 
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3. (1) Wfceic theie are several issues the burden of proving some of which lies 

on the othei parti-, the party begmning may, at lus option, either state bs case in the 
manner aforesaid and pioduce his evidence on those issues or reserve the statement of 
his ca-ic and the production of his evidence on those issues by way of answer to the evidence 
produtLd h> the othci parly; and, in the latter case, the partj' beginning may state his 
case m the manner aforesaid and produce evidence on those issues after the other party 
has pKKlvced all his eiidence ^ 

(2) The substance of the statement of the case provided for by Rr 2 and 3 (i) 
above shall be taken down by or under the personal diiection and superintendence of the 
Judge and shall form pait of the proceedings 

(3) After both the parties have produced their evidence, the party beginning may 
addicss the Court on the whole case, the other party may then address the Court on the 
whole case , and the party beginmng may reply generally on the whole case, provided that 
in doing so he sliall not, without the leave of the Court, laise questions which should have 
been laised m the opening address ” 

[Rangooh.] Add the following as a pioviso to sub-rule (2) of Rule 2*— 

“Provided that the Couit may, in its discretion, call upon the other party to proceed 
under this sub-rule before the evidence of the party havmg the right to begin is complete if 
it considers that the other paity will not be piejudiced by so proceeding and that unnecessary 
inconvenience and delay will theieby be avoided. ^ 


3. [S. 180, last para ] Where there are several issues, the burden of 

Evidence whe.e several which lies on the other party, the 

issues. beginning may, at his option, either produce his 

evidence, on those issues or reserve it by way of ans- 
wer to the evidence, produced by the other party ; and, in the latter case, the 
party beginning may produce evidence on those issues after the other party has 
produced all his evidence, and the other party may then reply specially on the 
pidence so produced by the party beginning; but the party beginning will then 
be entitled to reply generally on the whole case. 

4 [S. 181.] The evidence of the witnesses in 

, Witnesses to be examined attendance shall be taken orally in open Court in the 
in open Court. presence and under the personal direction and super- 

intendence of the Judge. 

5, [S. 182.] In cases in which an appeal is allowed the evidence of 
How evidence shall be f^h witness shall be taken down in writing, in the 
taken in appealable cases. language of the Court, by or in the presence and 
under the personal direction and superintendence of 


_ Notes. 

O. 18, R. 3.— 'Suit for declaration and 
rerovery of possession— Plea of benami in 
defence— Plaintiff has right to adduce evi 
dence of rebuttal after the dose of evidence 
of benamt by the defendant. 93 I C 273=7 
Pat.LT. 445 

O. 18, R. 4— Courts should in all cases 
exercise the powers entrusted by law in the 
examination of witnesses, if they see that 
^ey are not properly examined 10 W.R. 
280. A. pardanashin lady should he admitted 
mto Court in her palanquin, and her evidence 
t^en after her being properly identified. 1 
Bcng L.R 5. Omission to administer oath 
to a witaess, or any irregularity in the form 
in wnicn it is administered does notinvali- 
tile proceedings. 24 W.R. 61. 5eeS.13 
Oaths Act (X of 1873). 

O 18, R, S: Scope AND Object OF.— Failure 
™.eorapIy with the provisions of this rule 
MQ R 6 IS an informality which renders the 
aeposttion inadmissible in evidence on a 
charge of giving false evidence based on such 
depositfon.^ 6 C 762 0. 18, Rr. S to 12, have 
no application to Small Cause Courts and the 
aepositions need not be read over to the 


witnesses and they would be admissible in 
3 prosecution for perjury. 891. 
C 390 (2)— 1925 N. 412. The object of R S 
IS to ensure accuracy, non-compliance with 
It does not affect the admissibility but the 
attached to the evidence. (18 
w M ) 27 CL J 377=22 C 
WN._ 646 See also SIC 236;4SC.82S 
Reading out the deposition to a witness in a 
room adjoining the Court-hall and at a 
distance of 30 feet from the Judge's seat is a 
sufficient compliance with R 5 1918 M W.N 
239—7 L.W 435. Reading over of the 
deposition by the witness himself is a suffi- 
cient compliance with the rule. 46 C. 895= 
23C.W.N 661. S. 91, Evidence Act, bars the 
admission of secondary evidence in proving 
a witness’s statement, where it was not lead 
over to him according to requirements of R 
5. 1 L 361=58 I C. 830. Witnesses m civil 
cases are not legally bound to sign or thumb 
mark their depositions. Courts cannot order 
them to do so, nor could they be compelled to 
sign under S ISl. 8 P R. 1912 (Cr.)=16 LC 
Ml When parties agree that evidence is to 
be taken in a particular w'ay, and that evidence 
m one suit shall be treated as evidence in 
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the Judge, not ordinarily in the form of question and answer, but in that of a 
narrative, and, when completed, shall be read over in the presence of the Judge 
and of the witness, and the Judge shall, if necessary, correct the same, and shall 
sign it. 

Loc Am — [Rangoon ] The folloiiMni; shall be substituted for R. S of 0. 18’— 


5. In cases in which an appeal is allowed, the evidence of each witness shall K 
taken dow n m writing in the language of the Court or in English by or in the presence and 
under the direction and supervision of the Judge, not ordinal ily m the form of questioi' 
and answer, but m that of a narrative, and when completed shall be read over or translated 
to the witness by such person as the judge may direct, provided that the Judge may, if hf 
thinks fit, require the evidence to be read ov'cr m his owm presence. 

Such a petson shall, after leading over the deposition to the u'uicss, api i .t - 
.caie at the foot of the deposition form as follows — 

Read over 

—by me in Buimese or (as the case may be) ami .‘cknowledgcil cor ( i 


Interpreted 


(Signature) 
Interpreter or Cleri: 


The Judge shall, if necessary, correct the deposition and diall sign it 

6. [S. 183.] Where the evidence is taken down in a language different from 

that in which it is given, and the witness does not 
When deposition to be understand the language in which it is taken down 
interpreted evidence as taken down m writing shall be inter- 

preted to him in the language in which it is given. 

Loc Am. — [Rangoon ] The followmg shall be inserted as R. b-A — ‘6-A. 
Where there are no mterpreteis _ paid by (^vemment and it is found neces- 
sary to employ an interpreter m a ciVd case, he, shall be paid such fee, ordmarily nci 
excee^g Rs. 2 per diem, as the Court may fix. The fee shall be advanced by the paity 
at whose instance the interpreter is required and shall be treated as costs in the case. All 
payments of interpreter’s fees shall be made thiough the Court and duly entered m Baihl?'!. 
Register II ” 

7. [S. 185-A, para. 3.] Evidence taken down under section 138 shall be in 

the form prescribed by rule 5 and shall be read over 
Evidence under section juj signed and, as occasion may require, interpreted 
and corrected as if it were evidence taken down under 

that rule. 

8. [S. 184,] Where the evidence is not taken down in writing by the 

Judge, he shall be bound, as the examination of each 
Memorandum when evi- witness proceeds, to make a memorandum of the sub- 
Judgl"° ^ ^ stance of what each witness deposes, and such memo- 

randum shall be written and signed by the Judge and 
shall form part of the record. 

Loc Am —[Rangoon ] Rule 8 shall be deleted. 

9. [S. 185.] Where English is not the language of the Court, but all the 


Leg. Ref. 

another suit, this is not a matter which 
affects the jurisdiction of the Court. 30 B. 
109. 

The Special Referee who has been appomt- 
ed Commissioner of Partition in the Original 
Side and authorised by_ the order of his 
appointment to examine witnesses upon oath 
or solemn affirmation and to take their depo- 
sitions in writing is, in respect of procedure 
for the taking of evidence, governed by Rr. 5 
and 6 by virtue of the concluding provisions 
of 0. 26, though, were the enquiry to be held 
by the Court itself, those provisions will not 
apply because of 0 49, R. 3, 61 C. 488=38 C. 
W.N 624=1934 C. 737. 


0. 18, Rr. 5, 8 and 14 —Where evidence is 
dictated to a typist by a Judge and no memo- 
randum is kept by him, the provision of Rr. 
5, 8 and 14 will not be complied with. 55 C. 
1084. 

0. 18, R. 6.— As to applicability of rule, see 
132 1 C. 270=1931 0. 385. 

0. 18, R. 8.— Where there is a conflict 
between the Judge's memoranda and the re- 
corded deposition, the Court must be guided 
by the latter. 9Beng.L.R. 274. Objertioni 
to non-compliance by Judge with provisions 
of this rule cannot be allowed to be taken 
for the first time in the third appeal. IS R. 
D. 600=12 L R 298 (Rev.). 
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parties to the suit who appear m person, and the 
• \Vhei; e^’ideiice maj be pleaders of such as appear by pleaders, do not object 
ukenin English. jiave such evidence as is given in English talcen- 

(:own m English, the Judge may so take it down. 

10 . [S. 186 .] The Court may, of its own motion 

An> particulai question or on the application of any party or his pleadei , take 
d answer may be taken particular question and answer, or any ob- 

jection to any question, if there appears to be any 

soecial reason for so doing. . 

11 IS 187 1 Where any question put to a witness is objected to by a 
’ '■ * party or his pleader, and the Court allows the same to 

"[questions objected to and jjg pot^ the Judge shall takedown the question, the 
allowed by Court. answer, the objection and the name of the person 

.aking it, together with the decision of the Court thereon. 

12. [S. 188.] The Court may record such re- 
Remarks on demeanour ^arks as it thinks material respecting the demeanour 
c . witnesses. of any witness while under examination. 

13. {S. 189.] In cases in which an appeal is not allowed, it shall not be 
necessary to take down the evidence of the witnesses 
Memorandum of evidence writing at length ; but the Judge, as the exaniina- 
.r. unappealable cases. witness proceeds, shall make a memo- 

randum of the substance of what he deposes, and such memoiandum shall be 
v/ritlen and signed by the judge and shall form part of the record. 

14. [S. 190.] (1) Where the Judge is unable to 
Judge unable to make make a memorandum as required by this Order, he 
shall cause the reason of such inability to be record- 
ded, and shall cause the memorandum to be made ia 
V ntmg from his dictation m open Court. 

(2) Every memorandum so made shall form part of the record. 

Loc. Am. — [Ranifoon.] In the 2nd' line of sub-rule (1) for the words “this 

■ ier" the word and figure “Rule 13” shall be jubsiituied. 

15. [S. 191.] (1) Where a Judge is prevented by death, transfer, oi other 

cause from concluding the trial of a suit, his successor 
Power to deal with evi- may deal with any evidence or memorandum taken 
down or made under the foregoing rules as if such 

■ * ’ evidence or memorandum had been taken down or 

made by him or under his direction under the said rules and may proceed with 
:he suit from the stage at which his predecessor left it. 

(2) The provisions of sub-rule (1) shall, so far as they are applicable, 
re deemed to apply to evidence taken in a suit transferred under section 24. 

16. [S. 192.] Where a witness is about to leave the jurisdiction of the 

Court, or other sufficient cause is shown to the satis- 
Power to examine witness faction of the Court why his evidence should be taken 


unmediateh 


immediately, the Court may, upon the application of 


any party or of the witness, at any time after the institution of the suit, take the 
evidence of such witness in manner hereinbefore provided. 


fXotea. 

0. 18, R. 11.— If no objection is taken m 
Court of first instance to the reception of a 
document in evidence^ appellate Court cannot 
raise or recognise it in appeal 11 B. 320. 
The objection cannot be taken in speical 
appeal. 24W.R.296. ■ 

0. 18, R. 13.— Abstract of evidence in- 
complete— Judgment based on it is illegal. 2 
i W 803=30 1.C. 634. 

0. 18, R 15 applies only when the pre- 


vious Judge has not concluded the trial of 
the case. 21 M L.J. 808=91 C. 254. It is not 
necessary for the succeeding Judge to re-hear 
the case after arguments had been heard by 
the predecessor. 17 I.C 278=1912 M.W N. 
999 

0 18, R. 16 — The evidence must be taken 
by the Court unless the parties consent to the 
evidence being taken on commission. 5 Beng. 
L.R. 252. 
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(2) Where such evidence is not taken forthwith and in the presence of 
the parties, such notice, as the Court thinks sufficient, of the day fixed for the 
examination, shall be given to the parties. 

(3) The evidence so taken shall be read over to the witness, and, if he 
admits it to be correct, shall be signed by him, and the Judge shall, if necessary, 
correct the same, and shall sign it, and it may then be read at any healing of the 
suit. 

17. [S. 193.] The Court may at any stage of a suit recall any witness who 
has been examined and may (subject to the law of 
Court may recall and evidence for the time being in foice) put such ques- 
examine witness. Court thinks fit. 


18. The Court may at any stage of a suit inspect 
Power of Court to ms- ^^y property or thing concerning which any question 
' may arise. 

Loc. Am, — [Allahabad ] Add the following as Rule 19 •— 

19 (1) The Judge shall record in his own hand in English all orders passed on 

aiiplications, other than orders of a purely routine character. 

(2) The Judge shall recoid in his own hand in English all admissions and denials of 
documents, and the English proceedings shall show how all documents tendered in evi- 
dence have been dealt with from the date of presentation down to the final order admitting 
them in evidence or rejecting them. 

(3) The Judge shall record the issues in his own hand in English, and the issues 
shall be signed by the Judge and shall form part of the English proceedmgs - > 

ORDER XIX. 


Affidavits. 

1. [S. 194 ] Any Court may at any time for sufficient reason order that any 
particular fact or facts may be proved by affidavit, or 
to beTro^^d°bfSvm'"* affidavit of ^y witness may be read at the 

son able : 


hearing, on such conditions as the Court thinks rea- 


Notes. 

0. 18, R 18 —Local inspection— Result of 
investigation to be recorded- 6S I C 601 No 
decision should be based solely on local ms- 
pec tion of the Judge 73 I 0 616= 1923 L 
S46 ; 39 M 501=28 M L J. 598 , 131 I C 139= 
1931 M. 531 Judges, both of Courts of first 
instance and Courts of appeal, who have to 
appreciate evidence and understand its 
bearing properly are entitled, in proper 
cases, to make local inspection with a view 
not only to save time with lefeienceto the 
arguments in the case but also to enable them 
to follow intelligently, and understand the 
evidence m the case But it is not open to 
either Court to base its findings of fact solely 
on the result of its local inspection, nor with- 
out giving opportunities to the parties to let 
m counter-evidence and explain what is 
recorded as the result of the inspection 131 
I.C 139=1931 M. 511; 1930 L. 152=129 1 C 
346 Where parties agreed to shut out oral 
evidence and to substitute for it the inspec- 
tion that the Judge might make of the 
locality, appeal from the decision of the 
Court IS competent, because the Judge was 
not constituted an arbitratoi. 113 I.C. 762= 
1929 A. 116. It should be used to test the 
accuracy of other evidence. It need not be 
lecorded 1925 C. 170 R. 18 authorises 
every Court to inspect any property or thing 
without the sanction of its supenor Court. 
28 ML.J.9=23IC.297 

0. 19, R. 1.— An affidavit is ordinarily not 
1-92 


evidence unless the person seeking to use it 
complies with the requirements of 0 19. 63 
I C 2S8. Court is authorised under 0 19 to 
receive an affidavit from the identifier as- 
evidence of the fact of the service of sum- 
mons. 106 IC. 703=6 P 7tj0 There is 
nothing illegal in a Court admitting proof of 
execution of a pro-noie by the affidavit of 
plaintiff’s next friend instead of calling him 
as a witness into the witness-box and taking 
his deposition in open Court, when there is 
no contention as to the facts 142 1 C 386 (1) 
=1933 M. 164. R. 11, which is made appli- 
cable to proceedings for divorce by S. 45 of 
Indian Divorce Act, empowers Court to- 
allow the petitioner and her witness in divorce 
proceedings to give evidence by affidavit, 
subject to what the law provides, namely, 
that the petitioner and her witness will have 
to be present for cross-examination, if so 
directed by the Court. 38 CW N 969 Dis- 
trict Judge can act upon affidavits in support 
of an application to declare certain persons 
law— touts 13 M.L J 272. It is altogether 
undesirable and indeed contrary to establi- 
shed practice to accept evidence on affidavit 
in matrimonial suits— especiaUy evidence of 
the petitioner— except as le^rds evidence- 
other than that of the petitioner in some 
very exceptional circumstances 62 C. 541= 
62 CL.J.264. There is nothing m R. 1 to. 
exclude from its operation a foreign com- 
pany incorporated in a foreign country. 8- 
P.R. 1912=10 LC 141. 
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Provided that where it appears to the Court that either party bona fide 
desires the production of a witness for cross-examination, and that such witness 
can be produced, an order shall not be made authorizing the evidence of such 
witness to be given by affidavit. 


Power to ordei attend- 
ance of deponent for cross- 
•mrnination. 


2. [S. 195.] ( 1 ) Upon any application evidence 
may be given by affidavit, but the Court may at the 
instance of either parly, order the attendance for 
cross-examination of the deponent. 


(2) Such attendance shall be in Court, unless the deponent is exempted 
from personal appearance in Court, or the Court otherwise directs. 


3. [S. 196.] (1) Affidavits shall be confined to such facts as the deponent 

is able of his own knowledge to prove, except on 
Matters to which affida- interlocutory applications, on which statement of his 
vts shall b« confaied. admitted; provided that the grounds 

thereof are stated. 


(2) The costs of every affidavit which shall unnecessarily set forth 
matters of hearsa> or argumentative matter, or copies of or extracts from 
documents, shall (unless the Court otherwise directs) be paid by the party filing 
the same. 


Loc Ams. — [Allahabad.] Add the following Rules 4 to IS, O. 19.— 

4. Affidavits shall be entitled in the Court of at (naming such Court). 

If the affidavit be in support of, or in opposition to, an application respecting any case in 
■the Court, it shall also be entitled m sudi case. If there be no such case it shall be 
entitled hi Hie matter of the petition of. 

5 Affidavits shall be divided into paragraphs, and eveiy paragraph shall be numbeied 
consecutnely and, as nearly as may be, shall be confined to a distinct portion of the subject 

6. E\ery person making any affidavit shall be described therein in such manner as 
shall serve to identify him clearly; and where necessary for this purpose, it shall contain 
ffie full name, the name of his father, of his caste or religious persuasion, his rank or 
'degree in life, his professbn', calling, occupation or trade, and the true place of his 
residence. 

7 Unless it be otherwise provided, an affidavit may be made by any person ha\mg 
•cogniztoce of the facts deposed to. Two or more persons may join in an affidavit; each 
shall depose separately to those facts which are within his knowledge and such facts shall 
be stated in separate paragraphs, 

8 When the declarant m any affidavit speaks to any fact within his own knowledge, 
he must do so directly and positively, using the words “I affirm” or “I make oath and say”. 

9 Except in interlocutory proceedings, affidavits shall strictly be confined to such 
facts as the declarant is able of his own knowledge to prove. In interlocutory^ proceedings, 
when the particular fact is not within the declarant’s own knowledge, but is stated from 
information obtamed from others, the declarant shall use the expression “I am informed” 
and, if such be the case, “and verily believe it to be truie,” and shall state the name and 
address of, and sufficiently describe for the purposes of identification, the person or 
persons from whom he received such information When the application or the opposition 
thereto lests on facts disclosed in documents or copies of documents produced from any 
Court of Justice or other source, the declarant shall state what is the source from which 
they were produced, and his information and belief as to the truth of the facts disclosed 
m such documents 


Notes. 

O. 19, R. 2. — Applicability— Appeal in 
proceeding in Revenue Court under S. 201, 
CP Land Revenue Act. 155 LC SS7=zl935 
N. 125 (1). 

0 19, R 3.— Contents and essentials of a 
valid affidavit. See 36 A 18=22 I C 740. 
Affidavits should clearly specify what state- 
ments are made on knowledge and what on 
belief. 1924 P 312=73 1 C 721. An affidavit 
stating certain facts upon information and 
belief without stating the source thereof is 
sufficient evidence upon which to grant an 
injunction. 46 1.C. 335=22 C.W.N. 700; 1 L. 


W. 394=23 I.C. 377, 90 I C 703=1926 P. 54 
An affidavit, in which it is stated that the 
allegations are based partly on information 
believed to be true and partly on belief, but 
which contains neither a specification as to 
which part is based on information and 
which on belief, nor the grounds of belief, is 
contrary to the provisions of and offends 
gainst R 3. 61 C 814=38 CW.N, 771=1934 
C 694 An affidavit as to the points aigued 
in a case and sworn to by a person, who can- 
not Understand the language m which the 
argument was made has no value. 41 I.C. 1. 
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10. When place is referred lo in an affidavit, it shall be coriectl> desciibed. 
When in an affidavit any person is referred to, such person, the coiiect name and address 
of such person, and such further description as may be sufficient for the purpose of the 
identification of such person, shall be given m the affidavit. 

11 Every person mabng an affidavit for use in a Ci\il Couit, shall, if not per- 
sonally known to the person before whom the affidavit is made, be identified to that 
pcr'on by some one known to him, and the person before whom the affidavit is made shall 
state at the toot of the affidavit the name, address and desciiption of him b}’ whom the 
identification was made as well as the time and place of such identification 

11-A Such identification may be made by a person 

(fl) personally acquainted with the peison to be identifiitd, ui 

(b) satisfiied from papers in that person’s possession or otherwise, of his identity: 

Provided that in case (6) the person so identifying shall sign on the pcal.on or 
affidavit a declaration in the followmg form, after there has been affixed to such declaration 
in his presence the thumb impression of the person so identified. 

FORM. 

I (name, address and description) declare that the person verifying this petition (or 
making this affidavit) and alleging himself to be A B. has satisfied me (here state by wffial 
means, ey., from papers m his possession or otherwise) that he is A.B. 

12. No verification of a petition and no affidavit purporting to have been made by a 
pardaimhin woman who has not appeared unveiled before the person before whom the 
verification or affidavit was made, shall be used unless she has been identified in manner 
already speafied and unless such petition or affidavit be accompanied by an affidavit of 
identification of such woman made at the time by the person who identified her. 

13. The person before whom any affidavit is about to be made shall, before the same 
is made, ask the person proposmg to make such affidavit if he has read the affidavit and 
understmids the contents thereof, and if the person proposmg to make such affidaivit state 
that he has not read the affidavit or appears not to understand the contents thereof, or 
appears to be illiterate, the person before whom the affidavit is about to be made shall read 
and explain, oi cause some other competent person to lead and explain in his presence, the 
affidavit to the person proposing to make the same, and when the person before whom the 
affidavit IS about to be made is thus satisfied that the person proposing to make such affidavit 
understands the contents thereof, the affidavit may be made. 

14 The person before whom an affidavit is made, shall certify at the foot of the 
affidavit the fact of the mabng of the affidavit before him and the time and place when and 
where it was made, and shall for the purpose of identification mark and initial any exhi- 
bits referred to m the affidavit 

15 If it be found necessary to correct any clerical error in any affidavit such 
correction may be made in the presence of the person before whom the affidavit is about to 
be made, and before, but not after, the affidavit is made Every coirection so made shall 
be initialled by the person before whom the affidavit is made, and shall be made in such 
manner as not to render it impossible or difficult to read the original word or words, figure 
or figures, in respect of which the correction may have been made. 

[Rangoon.] To Order 19, the followmg shall be added as Rules 4 to 12 •— 

4. The officer admmistenng the oath to the declarant of an affidavit should first 
make the declarant take the oath or affirmation Then he should make the declarant 
repeat the whole of the statement written m the affidavit as commg from him Then 
the declarant should sign the affidavit, and lastly the officer administering the oath should 
sign and date it. 

5 Every affidaMt to be used m a Court of Justice should be entitled “In the 

Court of at " naming the Court. If there is a case in 

■Court, the affidavit m support of or in opposition to an application respecting it], must 
also be entitled “In the case of .” 

If there is no case in Court, the affidavit should be entitled “In th^ matter of the 
petition of' 

6 Every affidavit oonlaming any statement of facts shall be divided into para- 
graphs, and every paragraph shall be numbered consecutively and, as nearly as may b^, 
shall be confined to a distmct portion of the subject. 

7 Every person, other than a plaintiff or defendant in a suit in which the apphea- 
tion IS made, making an affidavit shall be described in such a manner as will sefrve to 
identify him clearly, that is to say, by the statement of his full name, the name of his 
father, his profession or trade, and the place of his residence. 
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8. When the declarant in any affidavit Speaks to any fact within his own knowledge 
he iiiiisl do so directly and positivdj, using the words “I affirm" (or make oath) “and say”, 

9 When the particular tact is not within the declarant’s own knowledge, but is 
stated fiom mformation obtained from others, the declarant must use the expression 
“1 am mloimfd” (and, if such be the case, should add) “and verily believe it to be true" 
or he may state the source from which he received such information When the statement 
rests oil tacts disclosed in documents or copies of documents procured from any Court 
ot Justice or other source, the deponent shall state what is the source from which they 
were piocured and his information or belief as to the truth of the facts disclosed in such' 
documents. 

10. Everj person making an affidavit, if not personally known to the Commissioner, 
shall be identified to the Commissioner by some person known to him, and the (Comnus- 
sfoner shall Specify at the foot of the petition, or of the affidavit (as the case may be), 
the name and descnption of him, by whom the identification is made, as well as the 
time and place of the identification and of the making of the affidavit. 

11. If any person making an affidaait is ignorant of the language in which it Is 
writteu, or appears to the Commissioner to be illiterate or not fully to understand the 
contents of the affidavit, the Commissioner shall cause the affidavit to be read and explamed. 
to him in a language which he understands. If it is necessary to employ an mtejrpreter 
for this purpose, the interpretei shall be sworn to interpret tnily. When an aflidavit is 
read and explamed as hereiln provided, the Commissioner shall ceitify in wntmg at the 
foot of the affidavit that it has been so read and explamed and that the declarant seemed 
perfectly to understand the same at the time of makmg the affidavit. When an inter- 
preter IS cmplojed the Commissioneff shall state in his certificate the name of the inter- 
pretei, and the fact that he was sworn to interpret truly. 

12 In admimstering oaths and affii matrons to declarants tlie Commissioner shalB 
be gmded by the pirovisions of the Indian Oaths Act, 1873. 


ORDER XX. 

Judgment and Decree. 

1. [S. 198.] The Court, after the case has been heard, shall pronounce 
, . , . judgment in open Court, either at once or on some 

Jjidgment when pronoun future day, of which due notice shall be given to the 
parties or their pleaders. 


Loc. —[Madras.] Re-nmnber Rule 1 as sub-rule (1) and add the follow- 
mg as sub-rule (2) 

(2) The judgment maj' be pronounced by dictation to a shorthand-writer in open 
Court, where the presiding Judge has been specially empowered m that behalf by the 
High Court. 


Notes. 

0.20, R. 1— A judgment signed, dated 
and delivered in the absence of the parties or 
their pleaders and without previous notice to 
them IS not validly pi onounced 47 A. 332= 
a A.L J. 145; 100 I C. 909=28 Punj.L.R. 132 
Pronouncing a judgment within the meaning 
of 0. 20, does not require a reading out of 
the whole judgment by the Court 94 1 C 121 
(1). But the decree which has followed 
such a judgment cannot be violated so long 
as It stands. {Ibid.) Judge may, at the dose 
of the hearing, state at once orally the judg- 
intends to record and deliver. 
5 M H C.R. at 8. Where Judge commences to 
wnte a judgment before the finishing of the 
entire evidence and hearing the arguments 
of the counsel, there is a gross irregularity 
in the trial of the case. 1933 A. 1^. The 
omission in judgments make special men- 
tion of oral evidence is not in itself sufficient 
to show that, as a matter of fact, Judge did 
not consider the evidence 59 I C. 963. It 
is not legal for Judge trying a civil smtto 


ask two members of the bar to act as asses- 
sors presumably to appiaise the value of the 
evidence and to base his judgment on that 
opinion. 21 1.C 427 A mere order in the 
order-sheet recording “that the case and suit 
u in terms of compromise” is not 

the disposal of a suit under the Code, which 
can only terminate in accordance with the 
rules set forth in R. 1 1933 P 135. Contraven- 
tion of Rr Ito 3— Judgment pronounced by 
another Judge-Effect 46 t . 979=29 C L.J. 
k of of appeal on notice- 

^ piononncement in open Court. 
41 M.L.J 385=65 I C 42 Omission to give 
notice of the daie on which judgment is to be 
pronounced is a serious irregularity if not an 
M.L T 332=1912 Af W.N 999 , 
38 l.C. 575 ; 7 A. 857, Where judgment was 
pronounced in open Court, but not in presence 
of the parties or after notice to them, held, 
that the judgment was not invalidated on 
that ground. 28NLR. 308 Where judg- 
ment written and signed by the Judge at 
home was delivered to the clerk for com- 
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Power to pronounce 2. [S. 199] Adjudge may pronounce a judg- 
Judges predecessor” Written but not pronounced by his predecessor. 


3. [ S. 202 ] The judgment shall be dated and signed by the Judge in open 
Judgmem to be signed. “/ pronouncing it and, when once 

•' Signed, shall not afterwards be altered or added to, 

save as provided by S. 152 or on leview. 


Loc, Am.— [Madras.] Order 20, R. 3 SulsUlutc foi the old rule — 


The judgment shall bear the date on which it is pronounced and shall he signed 'by 
the Judge and, when once signed, shall nol after vvarcls be alter- 
Judgment to be signed, ed or added to, save as provided by S' 152 or on lo.iew, 
transcript of shorthand. provided also that, where the presiding Judge is specially em- 
powered by the High Court to pronounce his judgment by 
•dictation to a shorthand-writer in open Court, the transcript of the judgment so 
pronounced shall, after such revision as may be deemed necessary, be signed by the 
Judge. 


Notes. 

munication to the parties as Judge did not 
attend Court on account of illness, held, per 
Ghose, J , that no competent officer had pro- 
nounced judgment and that the appeal should 
be remanded for fresh disposal on that 
ground. Per Guka, / —The failure to comply 
with Rr 1, 2 and 3 of 0. 20 constitutes an 
irregularity. Appeal remanded for fresh 
disposal on merits 130 l.C 573=52 CLJ. 
566=1931 C. 164 When either party dies 
before judgment is pronounced, see 0 22, R. 
•6. See also 12 M L J 435 

0. 20, Rr. 1, 2 and 3 F^lILURE to sign 
Order— Irregularhy.— Infringement of the 
procedure prescribed by Rr 1, 2 and 3 merely 
constitutes an irregularity curable by consent 
or waiver and it affords no ground for 
reversal of the decree based on the judgment 
irregularly pronounced Where the irregul- 
arity IS waived by the parties and does not 
affect the merits of the case where the omis- 
sion to sign an order in execution was shown 
to be merely accidental /teW that the order 
was none the less binding 149 l.C 430=1934 
L 763 

0.20, R 2 —Rule 2 does not apply tot’-'C 
original side of the High Court 51 B 267= 
29 Bora L. R 126 Judgment— Pronounce- 
ment of, can be made b successor. 42 A 362 
=61 1 C 9.32, SO I C 641 ; 46 1 C 618=29 C.L 
J 568. See also A9 IQ 72^] 14 1 C. 371, 5 
Pat L.y. 147=58 I C 437. Judge may write 
a judgment after he ceises to be a Judge m 
the district. It may be pronounced by his sue 
•cessor. 35 A 368. See ,ilso 1930 A L.J. 1566; 
S3 A 133=130 IC 303=1931 A 90 Under 
R. 2, It IS not necessarily incumbent upon the 
successor of the Judge, who wrote the 
judgment after he had ceased to be a 
Judge of the Court in which the trial was 
held to pronounce the judgment that had 
been written by his predecessor He has a 
discretion in the matter, and if he is in doubt 
as to the correctness of the judgment that has 
been written by his predecessor he ought 
•either to act m nccordance with the provi 
sionsof 0 18, R 15, or to hear the case de 
Mvo. 14 Rang 136=1936 Kang 147 (FB). 
In the absence of an order of transfer of the 


case by a competent authority a Judge who 
I- transferred has no power to deal with it. 
80P.R 1919=49 1 C 724 , 80 P.R 1916=35 
I C 938. See also 5 Pat L.J. 147=58 l.C. 437. 

0. 20, R. 3. — R 3 IS a distinct piohibition 
against any alteration of a signed judgment 
except as provided by S. 152 or on review. 
254 P.L.R 1913=20 l.C 3 See also 31 A. 153. 
It shows that after the judgment has been 
signed by the Judge he becomes functus 
officio and has no authority to alter it except 
as provided by S. 152 where the ordir pro- 
vided for automatic dismissal of a suit on non- 
payment of Court fee within a certain date. 
Held, that Court had no power to extend the 
time after that period. 8 Luck. 502=10 O.W. 
N 387=1933 0 241, Judgment dictated to 
shorthand writer— Transcript cannot be 
amended, 18 L W. 105=1923 M 663 As to 
the power of Court to rectity an order 
which It finds is wrong or has been made in 
an improper form, see 16 B 404. Section 151 
was never meant to enable Court to contra- 
vene a distinct provision of law. When there 
is no clerical error or arithmetical error in 
the judgment or decree Court cannot amend 
the decree. 8 O.W.N. 1238=12 L.R. 383 
(Rev.) Where Court gives a judgment but 
refuses to pps a decree till the successful 
party complies with a certain condition, the 
judgment is only a provisional judgment 
which does not become operative until the 
decree is passed. 34 1 C ^7=9 S.L.R. 193 

Inherent Power to correct Errors — R 3, 
is not exhaustive and it is the duty of Court 
to invoke its inherent powers to correct errors 
that have led to injustice through no default 
of a party and to do real and substantial 
justice for the administration of which alone 
It exists 1^2 I C 21 1=1934 N. 234. Where 
Court passed an order under a misapprehen- 
sion of facts, It is open to it under its 
inherent power to set aside such order when 
true facts are brought to light R 3 has no 
application to such cases 148 1 C 614=1934 
A L J 862=1934 A 287 A suit for rent had 
been brought against the proper person who 
was misdescribed owing to his own action in 
giving his son’s name instead of his own when 
he rented the premises and who had since 
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4, [S. 203.] (1) Judgments of a Court of >maU 
Judgments ot Small Causes need not contain more than the points for 
Cause Courts. determination and the decision thereon. 


Notes. 

been leiusing to receive the summons on the 
ground that he as not the proper person 
He was the proper person against whom the 
decree had been rightly made On an applica- 
tion in execution proceedings to bring on 
record the real judgment-debtor's name, 
/leW, that the record could be corrected by 
virtue of the powers under S. 151 if not under 
0. 1, R. 10. 144 LC 901=35 Bora L.R. 365= 
1933 B. 200. 

0. 20, R. 4 —Judges, whatever reasons they 
may give in judgments, must make specific 
and piccisc statements of their find<rgs. 37 
It. 304. But R 4 does not require the 
evidence to be discussed It merely lays down 


that the judgment shall contain a concise 
statement o£ the case, the points Eor deter- 
mination, the decision thereon, and the 
reasons for such decision. Hence merely 


because the judgment does not mention some 
particular item of evidence it does not follow 
that the Judges had not considered it 146 
I C 445=1933 R. 174. The fact that the Judge 
has set out a point for determination after 
the pleadings on ihe record is not sufficient. 
The points must be included in judgment. 
The use of a rubber stamp in a contested 
suit IS most reprehensible. 146 1.C 16=1933 
N ^72(1). Personal inspection by Judge 
alone is not sufficient material for judgment 
671.0.302=1923 t. 311. Courts invested 


with Small Cause powers is governed by sub- 
r. (1) 31 B 314=4 Bom. L R. 327 Judg 
ment of Small Cause Couit not containing 


the points for determination and the decision 
thereon is liable to be set aside 6 W L J 


50; 1925 0. 283. Court of Small Causes 
need not give reasons for its decision 
nor even a concise statement of the 


cation of the points for determination, there 
is no compliance with the rule. A statement 
of issues only does not^ necessarily indicate 
the points to be determined although in some 
cases It may well do so. Each case must be 
judged by Itself . 1936 Mad 913 No doubt 
a judgment of the Court of Small Causes 
need not contain more than the points for 
determination and the decision thereon It 
IS however highly desirable that the judg- 
ment should also contain some indication 
that the Judge has actually applied his mind 
to the evidence on the record in order to 
facilitate the High Court to find out whether 
the decision under revision was rightly 
arrived at after weighing the pros and cons 
or whether there was merely a mistake or an 
inadvertent omission in recording a particu- 
lar finding. 142 IC. 844 = 1933 S.62. See 
also 145 1C. 579=1933 A.L.J 316=1933 A. 
339 The test whether R 4 (1) of 0. 20 has 
been used oi abused by a Small Cause Court 
lies m the answer to the question whethei the 
judgment has been made intelligible When 
the Judge has to deal with a question of fact 
he need not give anything more than his 
actual decision on the question, namely his 
answer to it. But in cases involving difficult 
questions of law or mixed questions of fact 
and law the Judge should set out so much of 
bis reasoning as will make clear the road 
by which he has leached his conclusion. 55 
M. 671=1932 M 336=62 M.LJ 439. Judg- 
ment should contain reasons for decision I 
R. 274=2 BurL.J. 108 , 15 B. 11. The woids 
“need nothin 0 20, R 4 were not meant to be 
read as “shall not". (Ibid ) A Small Cause 
Court is of course not bound to record the 
evidence in extenso, but it is incumbent upon 
that Court to record such statements of the 


case- 88 I C. 376=1925 0 648 See also 
146 I C 1056=1934 P 243. Need not state 
more than the points for decision and the 
decision thei eon jcnc/iHi 67 1 C 851 (C.); 
42MLJ 583=1922 M. 360; 4 LahX J 55= 
1922L. 122 (1) , 48 1.C. 752 , 40 1 C 890 See 
fl/50 12 1 L. 740=7 N.L.R 146,59 I C. 906= 
12 L W 285 ; but see 15 L W 642 , 109 P.L R, 
1913=18 I C 216; 1 R 274=2 BurL J 108; 
97 1 C S38 ; 95 1 C 584 Small Cause Judge 
can reduce his remarks to intelligible mini- 
mum containing points of determination. 
1921 P. 298=64 I.C 226, 1933 S 62,7 Luck. 
526=136 1 C 701=1932 0. 143 Where judg- 
ment in a small cause suit shows that the 
Judge has applied his mind to the points for 
determination and he has also recorded his 
decisions thereon, there is sufficient comp- 
liance with the law. 43 L W 514=1936 M 
486=70 M.LJ 433. 0 20. R. 4(1) does not 
require that either the reasons for arriving 
at a conclusion or discussion of the evidence 
should be given bj the Small Cause Court. 
The points for determination m order to 
arrive at the result and the resulting decision 
thereon alone need be stated If all that is 
set out is the ultimate result without an indi- 


wiinesses, or to make a summary of those 
statements, in the deposition, as recorded, on 
which the ^ Court relies m its judgment. 
Where the judgment in a small cause suit is 
not supported by the evidence as recorded, 
and the evidence has not been recorded in 
such a way as to enable the High Court to 
form any opinion as to the respective cases 
of the parties befoie the Court, and on what 
material circumstances the Court has relied 
upon in support of the judgment, the 
judgment is _ liable to be set aside 
in revision. It is not enough for the Judge 
trying a small cause suit to say that he finds 
for or against a parly from the facts and 
circumstances; he must take care to note 
those facts and circumstances when record- 
ing the evidence of the witnesses who come 
and depose before him 64 CL.J 456. 
There must be a distinct finding one way or 
the other, on all the material issues in the 
case 8 W.R 481. A judgment jumbling up 
all points together and containing a state- 
ment that all issues are found in plaintift's 
favour does not comply with the rule 1925 
M 1229=49 M.L.J. 354, 7 Luck. 526=136 
LC. 701=1930 0. 143. 
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(2) Judgments of other Courts shall contain a concise statement of the 
Judgment of other case, the points for determination, the decision there- 
Courts. on, and the reasons for such decision. 

5. [S. 204.] In suits m which issues have been framed, the Court shall 

state its finding or decision, with the reasons 
Its decision therefor, upon each separate issue, unless the finding 
upon any one or more of the issues, is sufiicient 
for the decision of the suit. 

6. [S 206.] (1) The deciee shall agree with the judgment ; it shall contain 

Contents of decree number ot the suit, the names and the descriptions 

of the paities, and particulars of the claim, and 
shall specify clearly the relief granted or other determination of the suit. 


Notes. 

Practice of “Striking off’' Petitions 
DEPKECA iED.— When a matter is contested and 
when the Court has heard pleaders for both 
sides, simply to say the petition is “struck 
oft”, is entirely unwarranted and extremely 
undesirable. To say that the “petition is 
struck off” is surely not a proper and legal 
mode of disposal of an important contested 
application; there must be judicial deter- 
mination on the merits of the controversy. 
[IOC 416 and 6 A. 269 (P.C), Rel. on.] 144 
I C 503=38 L.W. 218=1933 M. SIO. 

0. 20, R. 4 (2) — Conjecture is not a sound 
basis for judicial decision. 21 1. C. 413=18 
CLJ. 220. Judgment based on a question 
neither raised m written statement nor inclu- 
ded in any issue is bad 15 I C 159 Judg- 
ments— Contents of— Following prior judg- 
ment. IS I C 434=1912 M W.N. 900. Where 
the trial Judge did not give a reasoned find- 
ing on the main issue in the case but simply 
stated his conclusion, it was held to be a 
violation of the provisions of R 4. 102 1 C. 
280=1927 L 418. Where a Judge mentions 
speafically certain points which were argued 
before him and the judgment is silent on 
other points taken in the memorandum of 
appeal, it may be presumed that such points 
have been abandoned , but where the Judge, 
after mentioning the points specifically 
argued before him, states that on merits 
too there is no force m the objections taken, 
it cannot be held that the other points have 
been abandoned U933 L 124 and 1924 L, 
107. Dist ) 145 I C [13=1933 L 570 It 
cannot be assumed from the mere fact that 
the Court below has not referred in detail 
to all the items of the documentary evidence 
produced by the parties, that the said evi- 
dence has been ignored or discarded. If a 
party did not, during the progress of the 
suit, bring certain documents to the notice 
of the Court, the blame rests with him. If 
any document is referred to the Court, it can 
be said that the Court must have considered 
the nature and scope of the document before 
forming a conclusion on the questions m 
issue. A Judge is not however bound to 
refer in his judgment to each and every item 
of evidence which is relied on by the parties 
130 1.C 289=1931 A 210 See also 1936 M. 
913 ; 1936 M. 486=70 M L.J. 433 . 64 CLJ. 
456. The Judge is not obliged to refer to the 
evidence under 0. 20, R. 4 but if he does so 
and his reference indicates that he did not 


consider a material portion of the evidence, 
High Court IS entitled to interfere in revi- 
sion 35 CW.N. 1242. In trying a question 
of fact a Judge should not act on his know- 
ledge or public rumour. 11 M.I A 213. 

Commissioner’s Report —Commissioner's 
leport and the opinion he expressed on the 
evidence is merely a piece of evidence to be 
cousideied by the Judge. It is the duty of 
the Judge to consider every objection of fact 
or of law made by the parlies to the repoit, 
to show the nature of the objection in his 
judgment and his grounds for allowing or 
dismissing it, 27 S L.R 194=1933 S. 327 

0 20, R 5.— Although a suit is decided 
upon a preliminary point, Court can record, 
findings on all the issues 9 C W N. 60 But 
see 11 C 544 and 17 M L J. 626 (P.C ). Courts 
deciding a suit have no right to impose a 
condiiionas to the mode of execution of the 
decree. 45 1 C 250. High Court set aside 
the judgment of first Court for uncertainty 
in the judgment as it could not know v hat the 
judgment meant 25 1 C 576=19 C L J 545 
In appealable cases lowei Court should as 
far as possible pronounce its opinion on all 
the issues raised 24 I C. 87=1 L.W. 416 [5 
W R 53 (P C ), Foil ] On this Section see 
also 1935 ALJ 309=1935 AWK. 244= 

1935 A. 519. 

0.20, R 6.— Court will not be deterred 
from making a decree by the difficulties to 
be expected in carrying it out. 1 M H C R. 
415. Decree should not be vague, but expli- 
cit in Its terms. 7 W.R_ 232. When a decree 
or any part of a decree is passed by consent 
of parties, it should always so appear on the 
face of the decree when drawn up. 35 C W. 
N 612=131 1.0.316=1931 P C 107=60 M.L. 
J. 648 (P C). A decree ought to be drawn 
by the Court deciding a case, showing all the 
costs incurred by both the parties. 10 I. C 
858=38 C 125. When theie are several 
parties m a suit, the judgment and decree 
should make it clear which parties are to 
receive costs and how many sets are allowed. 

1936 A.M L.J 117. In the case of an original 
suit decree must be quite distinct from the 
judgment. 54 1 C. 913=1 L 223 When a 
plaintiff sues by a lecognised agent and 
obtains a decree, the decree should stand in 
the name of the agent as agent and on behalf 
of the plaintiff 11 W.R 503. Decree in a 
suit for contribution should specify the parti- 
cular sum payable by each defendant. 24 
W.R. 252. See also 3 MH.C R. 187. Decrees 
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(2) The decice shall also stale the amount of costs incurred in the 
suit, and by whom or out of what property and in what proportions such costs 
are to be paid. 

(3) [S 221.] The Court may direct that the costs payable to one party 
by the other shall be set off against any sum which is admitted or found to be 
due from the former to the latter. 

Loc Am. — [Madras.] In 0. 20, R. 6, after stib-rule (2) the following be 
inserted as sub-rule (2-A) — 

“(2-A) In all cases m which an element of champerty or maintenance is proved, 
the Couit may piovide in the final decree for costs on a special scale approximating to 
the actual expenses reasonably meurred by the defendant.” 

7. [S. 205.] The decree shall bear date the day on which the judgment 

y. , fT. was pronounced, and, when the Judge has satisfied 

uate ot uecree. himself that the decree has been drawn up in accor- 

dance with the judgment, he shall sign the deciee. 

Loc. Am.— [Allahabad.] 

“7-A A Court, othei than a Court subordinate to the District Court exercising 
insolvency jurisdiction, passing an order midei S 47 or 144 of the Code of Civil Piro- 
cedure or one against whidi an appeal is allowed by S’ 104 or R 1 of 0. 43, or an 
order in anj case, against nihich an appeal is allowed by law, shall draw up a formal 
01 del embodying its adjudication and the memorandum of costs incurred by flie parties. 

8. Where a Judge has vacated office alter pronouncing judgment but with- 

„ , out signing the decree, a decree drawn up in accor- 

has ■■ be signed by his sue- 

signing decree. cessor or, if the Court has ceased to exist, by the Judge 

of any Court to which such Court was suboi dinate. 


Notes. 

■declaring a right to maintenance should 
contain an order directing future mainten- 
ance 9 B 108 ^ee also 7 C. 394. Findings 
upon issues other than those upon which the 
suit IS determined should not be inserted m 
decree. 26 A 234. Where there is delay 
on the part of applicant for correction of 
decree, which is not capable of satisfactory 
explanation the Court may reject application 
139 I.C 528=36 CW N. 97=1932 C 563 

Power of Court subsequent to Judgment. 
— After judgment has been pronounced, 
decree must automatically follow and Court 
has no power to direct that the preparation 
of decree be stopped until pajraent of deficit 
Couit-fee IIP 532=137 I.C 855=1932 P. 
228 

0. 20, R 6 (2) — The sub rule does not 
authorize the Court to order payment of 
costs by a person who is rot a part) to the 
suit Costs cannot be decreed against the 
guardian of a defendant except in the case 
referred to in 0. 32. R. 2 3 M. 263 A set- 
off cannot be allowed for costs not actually 
awarded. 16 W K. 308 Costs awarded on 
the disposal of a preliminary point may be 
set off against cost, awarded at the final dis- 
posal of the suit 9 C. 797. Although it is 
within Court’s discretion to allow or not to 
allow costs, still Court is bound to pass 
order with regard to it. Even where suit is 
dismissed deciee ought to be prepared show- 
ing the amount of costs and giving direction 
in respect thereto even where each party has 
to bear its own costs 1933 P US 
Miscellaneous.— The word “decree" is 
often misunderstood. The order in the 
decree might give some relief to the plaintiff 
■or might disallow the relief claimed 
altogether, but the Court has to prepare a 


decree whether the claim is allowed or dis- 
missed, except in cases excepted under 
General Rules and Circular Orders Civil 
VohV.Ch 5,R.ll. 1933 P.135. 

_ 0. 20, R. 7.— Where a person has the 
judgment of Court that he shall have a 
decree, he then obtains his decree. The 
decree, when drawn up afterwards, relates 
back to that time. 65 I C. 650=34 CL J. 
494. (17 C. 347, Ref.), See also 13 C 104: 
11 P. 532=137 I C. 855=1932 P. 228 A 
decree must follow the judgment and failure 
to prepare a decree cannot deprive the 
parties of their right to appeal, 52 I.C 479= 
66 P.R 1919 Date of decree is date of 
delivery of judgment. 1 P 771=75 I.C, 
879; 66 1 C 7=1922 N. 113, 21 IC 545=25 
M L J 560 ; 25 I.C 67, 32 I C. 744 ; 42 B 309 
Difference in date between judgment and 
decree— The decree should bear the date of 
judgment. 101 1 C 319=6 Bur.LJ 23. In 
the case of a decree not drawn up on a non- 
judicial stamped paper, although it is invalid 
on that account, the sub.sequent affixing of the 
proper «!tamp, by the order of Court to the 
original decree, the stamp being defaced by 
the names of the parties and the cause title 
of the case being put upon it, makes the 
decree valid retrospectively from the date 
when It was drawn up. But if the Judge, 
when affixing the non-judicial stamp to the 
decree as originally drawn up, puts down his 
initials and the date of such affixing on the 
original decree, the decree has to be taken 
to be a decree passed on such date. 38 C.W. 
N. 1118. 

O 20, R 8 —The Judge deciding a case 
on the conclusion of all the evidence is not 
bound by the previous decision on certain 
issues of a Judge who has tried a part of 
the case. 47 I C. 555=11 Bm L.T 97. 
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9 [S. 207.] Where the subject-maUer of the suit is immovable property, 

the decree shall contain a description of such property 
sufficient to identify the same, and where such pio- 
^ ^ perty can be identified by boundaiies or by numbers 

in a record of settlement or survey, the decree shall specify such boundaries or 
numbers. 

10. [S. 208.] Where the suit is for movable property, and the dcciee 

_ , ,, . IS for the delivery of such property, the deciec shall 

amouut of moiiey to be paid as an 
moveable propertj'. aUernative if delivery cannot be had 

11. [S. 210.] (1) W’here and in so far as a decree is for the payment 

of money, the Court may for any sufficient reason 
Decree may direct pay- of passing the decree order that pajmeiU 

. n y ms cn s amount decreed shall be postponed or shall be 


Notes. 

O. 20, R. 9 —A decree which does not 
specify the lands decreed, but directs them 
to be determined m execution, is bad in law 
4 C 69. Such a decree cannot be executed. 
25 W R. 39. Evidence cannot be given in the 
execution department to amend any un- 
certainty in the decree 12 W R. 99. But 
evidence could be taken to ascertain the 
boundaries, and the subject on which the 
deciee operates. 16 W R 171 , 22 W.R. 330 
If the boundaries given are no longer m 
existence, evidence may be taken to ascer- 
tain the former position of the lands l6 W 
R 191 

0 20, R 10— In the case of a decree 
which follows R 10. execution cannot be 
taken out by the decree-holder so far as the 
money portion of it is concerned without 
adopting the proceduie prescribed by 0. 21, 
R31, C. P.Code 31 CW.N 850=1927 C. 
652=55 C 26 (13 M L J 444, Foil ) 

Form of DECHii^E — R 10, does not say that 
a person who is entitled to delivery of 
specific movables must in all cases sue for 
such delivery and not for their value or for 
damages , for in many cases the moveables 
themselves would be of no use to him after 
conversion or detention Nor dees the rule 
say that the Court must invariably decree 
the articles claimed and not their value only 
Court is not bound to pass a decree for the 
articles in the first instance and in the 
alternative only for their value m a case 
where the defendant asserts that the articles 
are not in his possession, or not in existence, 
and it is not possible for the plaintiff to prove 
that the defendant's assertion is untrue 61 
C. 711 In an action for specific restitution 
of chattels, it is for the defendant, and not 
the plaintiff, to determine the manner in 
which the alternative judgment of the 
articles or their value is to take effect, and it 
IS in his election whether he would deliver 
the chattels or pay the assessed value on 
them. And the plaintiff has no right or 
power to obtain their specific restitution. 
But when a decree is in the form contemplat- 
ed by R. 10, _ and there is no question of 
deterioration in value of the articles decreed 
to be recovered, the decree-holder is not 
entitled to execute the money part of the 
1-93 


decree before applying for delivery of the 
articles. 61 C 711. As a mere piece of 
movable property, and irrespective of its 
character as repre.sentmg an actionable claim 
the value of a bond is omy nominal, but the 
measure of the damages for its non-delivery 
would be upon the basis of its character 
as representing an actionable claim. But 
if the bond is void at the time of conversion, 
and not by any act of the defendant, only 
nominal damages can be recovered. 61 C. 
711 Where a decree is passed for delivery 
oj bonds, an enquiry as to damages for their 
non-delivery may more profitably be started 
by the Court m execution 61 C. 711. 

O 20, R 11 Scope and Application of 
Rule — R 11 is not in any way controlled by 
the provisions of the Imperial Bank of India 
Act, (1920), which limit the power of the 
Bank in the matter of advancing loans for a 
period exceeding six months The Courts 
are not therefore precluded from granting 
instalments in proper cases simply because 
such a course would postpone realisation of 
the dues, by the plaintiff (Imperial Bank) for 
over SIX months 146 I C 1046=16 N L.J. 
78=1933 N 330 After a portion of the 
amount due under a money decree had been 
paid, execution had been started for the 
balance, the decree-holder and judgment- 
debtor entered into a compromise, whereby, 
some of the properties which had been 
attached were released and judgment-debtor 
was given time to pay the balance due in 
four instalments This was presented to 
Court, and Court granted permission for the 
compromise, directing a decree to be passed 
in Its terms Held, the order of the Court 
must be taken to have been passed under R. 
11 (2). 40 L.W. 883=67 M L J 801 also 
144 LC 158=1933 L 758, The'.word “post- 
poned” has been added to meet the ruling in 
2 A 649 See 7 M. at 154 and 2 A. at 132 
Applicability of rule to decree against 
tenants under Agra Tenancy Act See 54 A. 
521=138 LC. 254=1932 A. 436._ No doubt 
instalments and interest are discretionary 
matters, but that discreton must he exercised 
on judicial principles, and where there is no 
reason proved that the debtor should be 
granted an unusual concession, the normal 
course should be followed 148 1,(j, 349=1934 
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made by instalments, witli or without interest, notwithstanding anything 
contained in the contract under which the money is payable. 

(2) After the passing of any such decree the Court may, on the applica- 


Notes., 

Pesh,2. The discretion to ordei payment of a 
decictal amount by insta Iments must never be 
exercised so as to constitute a virtual denial 
of the decree-holder’s rights (54 A 539 Rel. 
on ) A L K.. 1935 R. 495. In making ordei s for 
lustalments undei R. 11, not only the condi- 
tion ot the debtor and his ability to pay 
must be considered but also all other ciicum- 
stances, namely, the date and the amount of 
the loan, the amount of instalments, etc The 
Court should be careful to guard also the 
interest of the creditor. Too much pity for 
die debtor is not the considci alion Simply 
because instalments are prayed for and the 
claim IS not contested, that dues not entitle a 
debtor to get an instalment decree as amatter 
of course In giantmg instalments even a 
Small Cause Court is requned under R. 11, 
to state Its leasons therefor 157 1 C. 1038= 
61 CX J 93=A.I R. 1935 C 559 The mere 
fact that the debtor is hard pressed or is 
unable to pay in full at once is not sufficient 
reason for granting instalments The debtor 
may be required to show his bona ftdes by 
ai ranging prompt payment of a fair propor- 
tion oi the debt But that is only one way of 
proving bom ftdes and the piompt payment 
of a tair proportion of the debt cannot be 
made in all cases a condition precedent for 
granting instalments 146 1 C 1046=16 N L. 
J. 78=1933 N. 330. It is not open to the 
executing Court to go behind an adjustment 
or agreement between the judgment-debtor 
and decree-holder for the payment of an 
amount smaller than the decretal amount 
payable by instalments, an agreement attest- 
ed by the Court. Under R. 11, it is open to 
the Court, with the consent of the parties, to 
vary the terms of a decree The order 
attesting the terms of the compromise having 
been passed by the Court in the presence of 
the parties and with their consent it is not 
open to either of them to contend that the 
Court was not competent to attest it 144 1.C 
158=1933 L. 758. See also 67 M.L.J. 801. A 
decree for the enforcement of a mortgage or 
charge is not a decree for the payment of 
money 7 B 332. See also 1933 R 323. An 
order under this rule can only be made by 
the Court which passed the decree. 12 A 
571 ; 54 A. 573=1932 A LJ 365=1932 A. 273 
(F.B,). The Court referred in sub-section 
(1) of R. 11 13 clearly a Court which passed 
the decree. The executing Court must take 
the decree sent to it for execution as it stands 
and IS not entitled to vary the decree by mak- 
ing It payable by instalments. 149 1 C 763= 
1934 R 197. S 42 does not empower the Court 
to which a decree is sent for execution to 
pass an order which has the eflEect of amend- 
ing, altering or varying the decree itself. 
An order for payment of a decree by instal- 
ments which IS made after the decree has 
been passed, undoubtedly has the effect of 
altering or varying the termc of the original 
decree and consequently it is not within the 


competence of the transferee Court to make 
such an order. 12 K, 320=151 I C 937 (2') 
=1934 R. 165. See also 7 B.332. In the 
case of instalment decrees, the amount of 
the instalments and the periods foi their 
payment is a matter of discretion for the 
Comt. But the discretion is one which is 
to be exercised within reasonable bounds. M 
A 539=1933 A. 90 The Court is not bound 
to direct that the instalments shall carry the 
stipulated rate of interest. 3 B 202 Sup- 
plemental decree for balance of mortgage 
amount— Power of Court to order instal- 
ment payment 11 I.C. 736=15 CVVN. 
1083. The fact that the estate of the de- 
fendant's has been brought under the manage- 
ment of the Court of Wards is not a reason 
for allowing instalments. 5 Lah.Lj. 571 
=1923 L 266. Couit which passed the 
deciee is the Court which can postpone the 
execution of decree under R 11. 32 M.LJ. 
13=40 M 233 (F B ). An order postponing 
execution of a decree or ordering payment 
by instalments is virtually an order amending 
the decree 34 1 C 393 Rule ref eis to order 
passed by the Court which passed the decree 
and not executing Court. 2 Pat L.T. 80=58 
I C. 893. The trial Court has the power 
under R 11, to postpone payment of the 
amount decreed but it must be excicised 
judicially. 7 L. 393=97 IC. 769=19261. 
604. Burden of proving that the defendant 
IS entitled to indulgence of a decree in instal- 
ments rests upon him 71 1 C. 303. 

LiMiT.wiON.-When order under this rule 
IS made on an application held after the 
expiry of the period of limitation, it is 
invalid. 14 C. 348 (350). But see 54 A. 573 
contra.^ Although Court should not entertain 
an application for payment of the decretal 
money by instalment under R. 11, if made 
after expiry of six months from date of 
decree, the order if actually passed on such 
a tipe-barred application is not a nullity. 
Limitation is a question of procedure and not 
one of junsdictior. (26 A. 522, Rel. on , 1924 
L 342, Not foil ) 54 A 573=1932 A L J 356 
—1932 A. 273 (F B.). The time for an appli- 
cation subsequent to decree for payment by 
instalments runs only from the date of the 
decree of the appellate Court even though 
the latter only confirmed the judgment of 
the lower Court and dismissed the appeal. 
135 I C 858=1932 K. 54 

Appeal— An order postponing the time 
for the payment of the decretal amount 
passed under R. 1 1 is not by itself appeala- 
ble, but when such an order is passed at the 
time of giving judgment and is incorporated 
in the decree, it is clearly a part of the decree 
and as such is appealable. 133 I C. 233=1931 
R ISa (7 L B.R. 71, Dist. , 1928 L 931 , 1926 
L. 604, Ref ) See also 1933 Pesh 31 An 
order under this rule is not a nullity because 
it postpones the period of limitation. 7 M. 
152(154). See also 12 B. 65. 
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tion of the judgment-debtor and with the consent 
Order after decree for qj decree-holder, order that the payment of the 
pajmeu y n mens amount decreed shall be postponed or shall be made 
by instalments on such terms as to the payment of interest, the attachment 
of the property of the judgment-debtor, or the taking of security from him, 
or otherwise, as it thinks fit. 


Loc Ams — [Madras.] Order 20, R 11 Subsimte for Rule 11 — 

11. (1) Where and m so far as a dcciee is for the paymun of money, the Court 

may for any sufficient reason at the lime uf passing the decree 
Decree may dnect pay- order that payment of the amount decreed shall be postponed or 
iuent by instalment. shall be made by instalmeiils, \vilh Oi.* u about inli,rest, not- 

withstanding anything contained in the conliact unaer v.hich 

the money is payable 

(2) After the passing of any such decree the Court may, on the appLcatiou of the 
judgment-debtor and after notice to the decree-holder, order that payment of the amount 
decreed shall be postponed or shall be made by instalments on such teims as to the pay- 
ment of inteiest, the attachment of the property of the judgment-debtor or, or the taking 
of secunty from him, or otherwise, as it thinks fit 

[Nagpur ] Rule 11 —In sub-rule (2) of Rule 11 m 0. 20 for the words “and 
with the consent of the decree-holdei” the woids “and after notice to tlie decree-holder” 
■^hall be suhstituUd 

[Rangoon ] Ordei 20, R. 11, sub-rule (2) For the words “and with the con- 
sent of the decree-holder” substitute the woids “and after notice to the decree-holder” 
[Sind.] Order 20, R, 11 (2). In sub-rule (2) of Rule 11 of 0. 20 in the First 
Schedule of the Code of Civil Procedure, 1908.— 

for the words “and with the consent of the decree^iolder” substitute the words 
-and after notice to the decree-holder” 


12 [Ss. 211 & 212.] (!) Where a suit is for the 
Decree for possession and recovery of possession of immovable property and 
mesne profits for rent or mesne profits, the Court may pass a 

decree — 


Notes. 

0 20, R 11 (2)— An order in the terms 
“Let the peution be filed” passed on a peti- 
tion presented by a judgment-debtor after he 

15 arrested, asking for 15 days’ time, the 
decree-holder consenting, does not amount to 
an order ciirecting payment to be postponed 

16 C 16 See also 14 C 348, 11 C. 143, 4 
Bom H.C A C 77 and 5 B 6CH Order under 
R. 11 (2) directing judgment-debtor to 
execute mortgage— Subsequent insolvency 
does not affect decree-holder’s rights. 2 R. 
673=4 Bur LJ 32 Compromise between 
parties that decretal amount should be paid 
by instalments— Court accepting compromise 
and dismissing execution case— Terms^ of 
compromise— Can be enforced in execution. 
41 CW.N 480=1937 C 236 Execution 
of decree— Postponement of, on furnish 
ing security— Validity of order. See 52 M. 
L.J 182=1927 M 416=100 I C 841 Order 
under R. 11 (2) is appealable being one under 
CP Code, S 47 119 T C 7S1 (1)=1929R. 
191; 135 LC 858=1932 R. 54 Even though 
the petition on which an order for payment 
of the decretal amount by instalments is 
made, is not made within six months of the 
decree, the order is not a nullity. The 
proper remedy of the person who objects to 
the order is to take appropnate steps for get- 
ting that order set aside and so long as that 
order is not set aside, it is binding on him. 
41 C.W N 480=1937 C 236. 

0 20, R 12.— Difference between the old 
section (S. 211) and this rule See 26 LC 


622=2L.W.8. As to the effect of the rule, 
see 37 M. 186 It is the Court which passed 
the decree and not the executing Court 
which IS to ascertain the mesne profits under 
the new Code 130 1 C 785= 1 9^ P 1. 7e<> 
also 1931 M. 650=61 MLJ 596 (F.B) 
Mesne profits must be determinable in the 
suit Itself and not by way of execution. 16 
CWN 109 See also 37 LC 997 : 32 LC 
862 , 2 Pat L J 394=41 1 C 231 An applica- 
tion for assessment of meme profits is an 
application in the suit. 25 A 385 ; 90 LC. 811 
=1926 C. 175 ; so where such an application 
IS dismissed for default a fresh application 
is not maintainable. 16 C L.J 3. See also ^ 
LC. 997. The remedy of the aggneved party 
IS under 0. 9, R. 4. 1921 P. 25=62 1.C 747. 
Where in a suit for damages and arrears of 
rent, the plaintiff makes it clear that he 
would not press his claim for damages and 
confines his relief to the recovery of the 
fixed rents which had been agreed upon 
between the parties, the amount becomes 
definitely ascertained, and the Court is, there- 
fore, not bound to pass a preliminary decree 
m the first instance 166 I C 897=1936 A. 
W.R. 1212=1937 A 36. 

Scope OF Rule.— The rule does not apply 
to a suit for partition, but to suits for pos- 
session of immovable property in which 
plaintiff has a specific share. 14 C 493 (P. 
C.) Mesne profits may be allowed, how- 
ever, when one member has been entirely 
excluded from enjoyment 19 B. 532 See 
aUo 16 C. 397 (PC); 14 W.R. 397 Mere 
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(a) foi the possession of the pioperly ; 

(b) for the rent of inensc profits which have accrued on the properly 
during a penod prior to the institution of the suit or directing an inquiry as to 
such rent or mesne profits; 

(^} diiecling an inquiry as to rent or mesne profits from the mstitulion 
of the suit until— 


Notes. 

excels of enjoyment IS not ouster. 23 I.C. 
122 A suit for mesne profits does not fall 
within tins rule. 9Bom.H.C.R 7 See also 
1 N.W H.C. R. 22 ; 9 M L J. 163 ; 9 CL.R. 1 . 
21 A. at 432 (F.B ) ; 5 C Sb3 . 24 C. S45; 19 
A. 296 ; 30 C. at 664 (F B.). Mesne profits 
may be awarded during the whole period a 
suit IS pending, howevei: long that period 
may be. 8 Bom H.C R. (AC) 205. In 
absence of mention of penod in the decree, 
plaintiff IS entitled to mesne profits up to the 
date of delivery ot possession. 13 CW.N 
430 .JeeflhoaC 17S(P.C), 1610866,12 
W.R 75 : 17 W R 209 Amount larger than 
a hat IS claimed mav be awarded as mesne 
profits 8 C 295 . 9 C. 474 But see 6 C 474 . 
5 W.R 127 (P.C ) contra The provision of 
R. 12 Ic), suggest, that when a person obtains 
a dcciee for possession of immovable pro- 
perty, the defendant would be ansvveiable to 
the plaintiff for mesne profits either until he 
delivers up possession or relinquishes posses 
Sion with notice to the decree-holder through 
Court It IS immaterial that the decree it- 
self contains no direction as to future mesne 
profits. 43 L.W. 221=1936 M. 137=70 M.L. 
J 87 Where the appellate Court finds that 
a person is entitled to possession, the proper 
course is not to remand the whole suiv, but 
to pass a preliminary decree so far as posses- 
sion IS concerned and direct an enquiry as to 
mesne profits 45 M 449=42 M.L.J. 372, 
Where possession is decreed to a plaintift, 
possession is decreed to a plaintiff, he is en- 
titled to a further decree for mesne profits 
from the date of the suit up to the date of 
taking possession, 42 A 497=18 A L.J. 613 

Court Fee.— A person applying under R, 12 
for ascertainment of mesne profits prior to 
suit need not pay any court-fee which should 
be paid only after the amount of mesne pro- 
fits has been ascertained 1935 A.W.R. 31= 
1935 A.L.J. 254=1935 A. 206. 

“Deliveky of Possession.'’— Mere filing of 
a petition stating that the plaintiff might take 
possession, of which no notice went to the 
plaintiff would not amount to delivery of 
possession. 12 I.C 272=(l9ll) 2 M W.N 258 
'Relinquishment of possession'— Notice of 
relinquishment if given at a time when it is 
too late to cultivate, if of no avail. 2 L W 
1129=31 I.C. 387 

_ "Three Years From Decref.”— Mesne pro- 
fits for more than three years from the date 
of the decree should not be awarded, even 
though possession was not delivered durine 
that period 24 B 345 , 24 B. 149 ; 35 C. 1017 
27C9S1(PC.). Claim for mesne profits 
up to date of suit—Decree silent as to penod 
for which mesne profit is to be given— (3ourt 
whether can award such piofits till date of 
delivery of possession. 53 C. 992=31 C W 


N 112=99 I.C 428=1927 C. 182 The period 
should be calculated from the date of thp 
ultimate deciee 34 C L J 415 In cases of 
appeals, it is the appellate decree. 30 C 660 


SecaJso23A 152, 70 I C 6=34 CLT 415’ 
3 J 'at LJ 116=43 I C 855. ' 

0. 20, R 12 (c) (Mad ) — Mesre profits— 
ApplicaUon for ascertainment— Necessitv^ 
Limitation. 71 M.L J. 388. ^ 

0. 20, R 12 (1).— 'The word ‘‘may"inR 
12 (1) indicates that Court's power l^ discre- 
tionary though in R, 12 (1) (a) "may" means 
“shall" 41 M 188=33 M.L J. 699 (F.E ) 
Preliminary decree— What amounts to— 
Objection to jurisdiction- Where to be taken 
36r.C 431=9 Bur L.T. 119 
Mesne profits— Liability for period between 
date of judgment-debtor'.c relinquishment of 
possession with private notice to deciee- 
holder and date of formal deln ery throuch 
Comt 66 I.C 49=25 C.WN. 369 Exclu- 
sive possession of one co-sharer as lessee of 
others— Jurisdiction of Court to award com- 
pensation to co-sharers out of possession 
subsequent to institution of suit 35 CW.N 
949=1931 P C 209=61 M.L J 180 (P C.) 

Mode OF Awarding AssEssitENi and Cal- 
culation OP Mesne Profits — See notice 
under S 2, cl (12) See also IS I C 1 . 3 C 
WN 748,18C 99 (PC).4C 882 , 9 AL 
J. 774— 16 I.C 126, 2 A 651 The only rele- 
vant consideration for Court is whethei 
defendant's possession was wiongful or not. 
If it was wrongful, Court is not justified in 
going further and inquiring what the degree 
of the misconduct or culpability is 38 L W’. 
714 — 1933 M 825 When Court passes the 
preliminary decree under R. 12 and directs 
an enquiry as to mesne profits, it should, at 
the same tune, decide the basis upon which 
the mesne profits, are to be assessed There 
IS no provision in the Code for deciding the 
basis upon which mesne profits are to be 
assessed, at a date subsequent to the passing 
of the preliminary decree 151 I.C. 922=38 
C W N. 384=1934 C. 5(33 The character of 
the possession held by the decree-holder 
before ouster to be taken into consideration 
in cases where the intention as to the mode 
of occupation if there were no tiespass has 
gathered 29 C 622=o CW.N. 
^ See also 35 C. 1000=12 C W.N. 650 , 30 
I.C 536 , 1931 P C. 209=61 M L J 186 (P.C ) 
In arriving at nett profits expenses of 
management and collection charges should 
be allowed. 1931 M.WN 813 Charity ex- 
penses such as temple kattalais and chatram 
expenses charged on the suit property cannot 
be treated as voluntary payments and should 
therefore be deducted in computing the 
awarded to the plaintiff 
1931 M.W.N. 813 Basis of assessment of 
mesne profits — Some lands held at produce 
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(1) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by the judgment-debtor with notice 

to the decree-holder through the Court, or 

(ill) the expiration of three years from the date of the decree, 
whichever event first occurs 

(2) Where an inquiry is directed under clause (b) or clause (c), a final 
decree in respect of the rent or mesne profits shall be passed in accordance with 
the result of such inquiry 


Notes. 

1 eat— Presumption. 53 C. 992=31 C-W.N 
112=1927 C 182 Thus a landlord who dis- 
possesses a rj'ol is liable, not merely for the 
profits which he makes by letting the land but 
to make good the loss which the ryot sus- 
tams IS W R. 428 . 11 W.R 481 , 12 W.R. 
104. Cultivation expenses ought to be 
deducted 24 M L J 30=18 1 C 615 , 1931 M. 
W.N. 813. As to the othei deductions which 
the trespasser is entitled to, see 23 A, 252 , 24 
A 376,1 A 518 (F.B). (Collection expen- 
ses) : 27 C. 951 (P C ) ; 17 B 3S See also 3 
\VR 10,16WR 171,(1911) 2MW.N 308 
=12TC. 383 No deduction for expenses 
incurred in obtaining decrees for rent 20 A. 


Claim FOR Mesne Peofiis against Tres 
passers— Nature OF Decree TO be passed— 
Id the case of a claim for mesne profits two 
courses are left open to Court A decree for 
mesne profits may be passed jointlj and 
severally against all the tresMsseis who ma> 
ha\e jointlj kept the plaintiffs out of posses 
Sion for any particular period, leaving them 
to have their respective rights adjusted in a 
separate suit for contribution , or, the res- 
pective liabilities of such trespassers may be 
ascertained in the plaintiff's suit against them 
and a decree on the basis of surh several 
liabilities may be passed against the respec- 
tive trespassers in plaintifi's favour 58 C 
LJ 8=1933 C. 554=147 1 C 466 

Decree for Mesne Profits only— Vali- 
niTY —Though ordinarily a deciee for mesne 
profits can only follow' a decree for posses- 
sion and when the plaiiitifi fails to ootam a 
decree for possession, a claim for mesne 
piofits should not be allowed still when the 
plaintiff IS precluded from obtaining khas 
possession, he cannot be deprived of bis right 
to mesne profits till the date to which he is 
entitled to possession 58 C L J 8=1933 C 
554=147 I C 466 

Suit for Mesne Profits— Burden of 
Proof —In a suit for mesne profits, if the 
defendant asserts that a partcular amount 
and no more was received by him, the duty 
of establishing it affirmatively rests upon 
him, that fact being especially within his own 
knowledge. On his laying before the Court 
sufficient evidence to prove that fact, he shifts 
the burden to the opposite party of proving 
that more might have been received. 38 L. 
W. 714=1933 M 82S. 

Interest on Mesne Profits.— note 
under S. 2, cl (12) See also 35 C 329. 
(Mesne profits shall carry interest unless 
expressly refused.) See also 27 C. 951=4 
C. W N 631 (P.C ) . 6 A L.J 327=2 1 C 464 ; 


IS M 203 But sec 22 A 262 and 8 C 332 
(PC) in which it was held that where 
interest is not given by a decree, it is not 
obtainable in execution. On thr, pouit, see 
also 10 C 785 (P C ) , 4 P. 57=8-1 1 C 272 

Future Mesne Profits.- Although Court 
may pass a decree directing an enquiry into 
future mesne profits under R. 12, this provi- 
sion is only directory and not mandatory It 
docs not compel plaintiff to unite the claim 
for future mesne profits in a suit for re- 
covery of possession of immoveable pro- 
perty 1931 A.L.J. 673=1931 A 429=53 A. 
951 (S.B.) 

Procedure — R. 12 does not require that 
after the pieliminary decree has been passed 
the decree-holder should apply to the Court 
for starting the proceedings in connection 
with an enquiry as to mesne profits On the 
other hand R 12 (2) provides that where an 
enquiiy is so directed a final decree in res- 
pect of the mesne profits shall be passed in 
accordance with result of such enquiry. The 
proceedings should be taken to continue till 
the result of the enquiry into mesne profits 
is known And under the Code the Court 
has no power to direct the ascertainment of 
mesne profits in execution 151 I C. 755= 
1934 A L.J. 86=1934 A 465. See a/jo 1934 
C 472 The enquiry and ascertainment as to 
mesne profits is a pait of the proceedings in 
the suit consequent on the preliminary decree 
and IS terminated by a final decree after the 
mesne profits are ascertained. 41 I C. 231 
=2Pat. L. J 394; 1931 ALJ. 413-1931 
A. 538 (It has nothing to do with the 
execution department ) Suit for possession 
by heir— Enquiry into mesne profits from 
date of suit should be directed. 66 I C. 494 
=2 L. 383 Where Court by an order deter- 
mines the principle for ascertaining mesne 
profits, such an order is one made in a pend- 
ing suit and is therefore not appealable 13 
IC. 186. (19 C 132,5 I.C 272, Rel. on.) 
Decree for mesne profits does not become 
operative till the amount has been ascertained 
by the Court and the Court-fee paid thereon 
under S 11 of the Court Fees Act. 27 I.C. 
300. See fl/jo 1931 ALJ 413=1931 A. 538. 
Decree diiecting enquiry into mesne profits 
in execution, though it was in contravention 
of the provisions of R 12 is a case of an irre- 
gular exercise of jurisdiction and not a nul- 
lity. 30 L W 810=57 M.L.J. 728 Non-compH- 
ance with— Irregularity or illegality— Execut- 
ing 0>urt whether can refuse to execute on 
the ground that R. 12 wTis not complied with. 
aiBom.L.R 400=1181 C. 700=1929 B 217. 
The cases mentioned m 0 20 of the C P 
Code are not exhaustive of the orders which 
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Loc. Am.— [Madras.] Add the following to 0 20, k. 12.— 

(3) Whcie an Aj»pc.llate Comt diiects such an mqujiy, it may direct the Court of 
fiisl installed 10 mak.' thi luquiij , and in every case lie Court of first instance shall, on 
the aprficatio“ decre.e-holdcj, inquire and pass the final decree. 

13. [S 213.] (1) Where a suit is for an account of any property and 
for Its due administration under the decree of the 
^^Decree in administration (.{^g Court shall, before passing the final decree, 

pass a preliminary decree ordering such accounts and 
inquiries to be taken and made, and giving such other directions as it thinks fit. 

(2) In the administration by the Court of the property of any deceas- 
ed person, if such property proves to be insufficient for the payment in full 


Notes. 

may form the basis of final decrees. 27 C W, 
N. 989=38 CL.J . 2S5. In the absence of a 
period for the calculation of mesne profits in 
a decree awarding mesne profits, the dei ree 
should be construed as awarding 
mesne profits for three years. 24 I C. 484=1 

L. W. 443. When decree is passed both for 
possession and mesne profits, decree for pos- 
session only must be executed first 2 L.W. 
688=30 1 C. 246. Application for ascertain- 
ment of mesne profits— Death of defendant 
—No abatement. 129 I C 84=11 Pat.L.T 
796- 1931 P. S7 _ The dismissal of an applica- 
tion for ascertainment of mesne profits to be 
made in execution does not amount to the 
dismissal of the entire claim for mesne 
profits. 151 1 C 913 (2)=38 CW.N. 141= 
1934 C 472, See also 1934 A. 465. 

Jurisdiction.— Jurisdiction is not taken 
away by the mesne profits ascertained by the 
Court exceeding the pecuniary jurisdiction 
of the Court. 21 C 550; 40 C. 56; IS I.C 
252 ; 2 Pat.L T 143=6 Pat L J. 54 See also 
2 Pat L.T, ^=68 I.C 903 ; 32 I C. 788; 1934 
P. 380. Suit for mesne profits is cognizable 
by Small Cause Courts 23 C. 884 (F B.) ; 22 

M. 196 : 24 M. 118 But see 25 B. 85 ; 14 C.W. 

N. 1001. After an order has been finally 
made determining the amount of mesne 
profits due, a formal decree should be drawn 
up to give effect to the order which termin- 
ates the suit. 32 C 175 See also 15 B. 416. 
Suit against several trespassers— Decree for 
inesne profits-Form of 59 C 859=138 I C 
882=1932 C. 600. See also 58 CL J. 8=1933 
eSM Where a preliminary decree in a 
partition suit has omitted to direct an 
enquiry into mesne profits the final deciee 
cannot award mesne profits or direct an 
CTquiry as to mesne profits. 42 M. 296=1919 
M.WN.284. Decree directing delivery of 
possession and awarding mesne profits with- 
out directing enquiry is final and not pieli- 
mmary 22 L.W, 347=90 I.C. 789. Mesne 
profits— Limitation. 16CLJ. 135=17 IC 
121 , 41 M 188=33 M L J 699 (F B.) ; 77 1 C 
497—1923 B. 268. Decree— Application for 
ascertainment of mesne profits— Death of 
defendant-No abatement 11 Pat L.T 796. 

Limitation “—Limitation for execuHon 
runs from the date of the final decree, that is, 
ascertainment of mesne profits. 4 C. 

: 8 ^137, 14 C SO; 19 C 132 (F B.) , 25 
£•203; 14 A. 531 ; 25 A 385 ; 32 C 175 . 25 A. 
623. Under Art. 109 of the Limitation Act, 
mesne profits can be recovered only fora 


period preceding three years next before the 
institution of suit 10 C 785 (P.C.) , 8 CL T 
181=35 C 996=13 C W N. 15. also 5 A'. 
236 But see 33 C. 23 (P.C ) . The peiiod of 
three years has no reference to the time 
when the rents fall due 24 C 413 ; 32 C. 118 
An application for ascertainment of mesne 
profits being an application in the suit itself 
IS not governed by any provisions in the 
Limitation Act. 8 P. 482=10 PatLT. 762= 
1929 P. 368. Contract procured by undue 
influence— Possession under— Conti act set 
aside— Account for mesne profits- Period of 
.9r£59LA 147=36 CWN 461 = 1932 PC 
89=62 M L J. 451 (P C.) See also 41 M 188 
=33M.LJ 699 (FB). 

OIURT-FEES.- As to the Court-fees leviable 
on inesne profits ascertained subsequent to 
the decree, see under S. 11 of the Court Fees 
Act. See also 55 I C 24=1 PatL T 235 
Fees are payable on the difference between 
the amount paid on the mesne profits claimed 
in the plaint and the amount ascertained to 
be due subsequent to the filing of the suit. 10 
LB R 276=62 IC 175=13 Bur.L.T 165. 
Application for ascertainment of further 
mesne profits- Court fee if and when paya- 
ble. 93 I.C 939=5 P. 361=1926 P. 218 (F B.) 
A person applying under R 12 for ascertain- 
ment of mesne profits prior to suit need not 
pay any Court-fee which should be paid only 
after the amount of mesne profits has been 
ascertained. 1935 A L.J 254=1935 A. 206 
Application for mesne profits— Appeal claim 
for higher amount than that awarded— 
valorem fee on the claimed amount not pay- 
able-No Court-fee apart from the fixed fee 
can be claimed from party till the amount of 
mesne profits actually due has been ascer- 
tained. 11 Pat L.T. 703 

Appeal on Revision.— A n interlocutory 
order of the lower Court relating to the 
maintainability of an application for mesne 
profits before the passing of the final decree 
IS not open to appeal or revision , it can only 
be challenged in an appeal from the final 
decree. 138 I.C. 30=1932 0.271. 

Second Suit. — Decree for possession— 
Question of mesne profits left open — Second 
suit for future profits maintainable 130 I C. 
785=12 Pat L.f. 127=1931 P. 1. 

O. 20, R 13. — The Code of Civil Proce- 
dure nowhere lays down what are to be the 
contents of a final decree in an administra- 
tion suit. The contents must depend upon 
the nature of dispute in each case. Where 
after passing of a preliminary decree in an 
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of his debts and liabilities, the same rules shall be observed as to the respec- 
tive rights of secured and unsecured creditors and as to debts and liabilities 
provable, and as to the valuation of annuities and future and contingent 
liabilities respectivley, as may be in force for the time being, within the local 
limits of the Court in which the administiatioii suit is pending with respect 
to the estates of persons adjudged or declared insolvent ; and all persons 
who in any such case would be entitled to be paid out of such property, may 
come in under the preliminary decree, and make such claims against the same as 
tliey may respectively be entitled to by virtue of this Code, 

14. [S. 214.] (1) Where the Court decrees a claim to pre-emption in 
^ ^ respect of a particular sale of nioperty and the 

Decree m pre-emption puj-chase-money has not been paid into Court, the 
deciee shall- 


Notes. 

administration salt the Court passed an 
order which determined all the matters in 
dispute between the parties but refused to 
frame a Wl decree sheet, such oider must 
be construed as a final decree to that extent, 
and IS appealable 1936 L. h79. The rules to 
be observed as to the respective rights of 
secured and unsecured creditors, etc., are to 
be found m the Provincial Insolvency Act 
See also 15 C. at 208. Pnority of Crown 
debts, «« 45 C. 653=22 CW.N. 793. The 
right of an unsatsfied or unpaid creditor, 
who has not come in under an administration 
decree to obtain payment m respect of his 
debt, unless he is precluded from exercising 
it by reason of negligence, default or laches 
or any other circumstance which would make 
it inequitable for the Court to make a decree 
in his favour is not by way of action but by 
way of a petition under the administration 
action itself , such a petition can, however, 
succeed only if the fund is in Court or subject 
to the control of the Court, and fmtherthe 
claim can only be made against satisfied 
legatees and can nevei succeed against the 
creditors who have already been paid in 
respect of their debts. 38 BomL.R. 864= 
1936 B. 423. Rule does not appb’ where 
Administiator-General has obtained letters 
of administration of estate of deceased 
insolvent. 38 M. SCO. See also 5 Bur.L T 5= 
14 1 C 508. A suit for mesne profits is not a 
suit for an account 22 M 118. Administra 
tion suit m Rangoon High Court— Change in 
form of preliminary decree— Practice— Ran- 
goon High Court 1925 P C 261=50 M.L J. 
644 (P.C ). In the case of an administration 
action, unsecured creditors are entitled to 
interest up to the date of the preliminary 
decree and not up to the date of payment or 
any other date, whereas secured creditors 
are entitled to interest, from the proceeds of 
the sale of the secured property, up to the 
date of payment 112 1 C. 621=1929 M 242 
When a preliminary decree is passed man 
administration suit all the attaching creditors 
stand on the same footing, even though the 
attachment may have been effected before 
the decree, provided that the decree was 
passed before any payment is made. (15 C 
202, Foil.) 61 C. 240=152 I C. 69=1934 C 
559. As to what is an administralion decree 
See also 1935 Pesh. 63. 


O, 20, R. 14. AppiJCABiLiiY.—The rule 
does not apply wheie the vendee is not en- 
titled to possession 45 A. 482=21 A L.J. 417 
Sub rule (2) is new and is based upon the 
rulings in 6 A, 455, 11 A. 164. The words 
"whose title thereto shall be deemed 
to have accrued from the date on such 
payment” give effect to the observations in 
24 M. 449 at 463 The pre-emptor's rights to 
or in the property accrue only when he has 
complied with the conditions laid down in 
the decree and paid the purchase-money 
into Court and it is then and only then the 
property vests in him and is divested from 
the vendee Such ownership does not vest 
from the date of sale notwithstanding success 
in the suit and the actual substitution of the 
owner of the pre-empted property dates with 
possession under the decree (25 P R 1908, 
overruled) 11 L 128=1930 L 273 (F.B.). 
Pre-emption deciee— Form of— Date of pay- 
ment to be fixed. 24ALJ. 63=1926 A 158, 
158 1 C. 78=1935 L 523. 

“Specify D vy ’’—When the day specified 
happens to be a Sunday, payment maybe 
made on the following day 3 A 850 See 
also 7 A 107, 134 1 C 201=1931 L 388 The 
day on which judgment was passed, ought to 
he excluded in compuiing the period 
specified 3 A 830 See also 14 A. 529. 
When appellate Court dismisses an appeal, 
it can extend the time fixed by the lower 
Court. 2 A 744 See also 11 A. 346 But 
sec 18 A 223 Court cannot extend the time 
after the period mentioned in the decree has 
elapsed. 13 A. 400 S 148 ButJF^45 
A. 456=74 1.C. 745. 

Costs.— Rule makes no provision for 
cases where costs are awarded m favour of 
pre-emptor In such cases he can pay the 
sum after deducting costs 6 A at 353 

C\sEs.— Wheie a pre emptor joins with 
himself a stranger m suing to enforce his 
right he thereby forfeits it 5 A. 197 For 
furtW cases, see 15 C 224, 15 C. 184; 4 
A. 420 , 16 A 126 . 44 C. 675=32 M.L J. 459= 
44 I A. 80 (P C.). The transferee of a pre- 
emption decree cannot execute it but the pre- 
emptor can execute it for the benefit of the 
transferee. 7 A 109, 7 A 107. Pre-emption 
decree— Failure to deposit whole amount by 
mistake-Effect of. 1923 L. 250 , 18 I C. 600 
=141 PLR. 1913. Decree silent as to 
standing crops— Plaintiff entitled to them on 
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(а) specif} a day on or before which the purchase-money shall be so 

paid, and 

(б) direct that on payment into Court of such purchase-money, together 
with the costs (if any) decreed against the plaintiff, on or before the day refei- 
red to in clause (a), the defendant shall deliver possession of the property to 
the plaintiff, whose title thereto shall be deemed to have accrued from the date 
of such payment, but that, if the purchase-money and the costs (if any) are not 
so paid, the suit shall be dismissed with costs. 

(2) Where the Court has adjudicated upon rival claims to pre-emption 
the decree shall direct— 

( 0 ) if and in so far as the claims decreed are equal in degree, that the 
claim of each pre-emptor complying with the piovisions of sub-rule (1) shall 
take effect in respect of a proportionate share of the property, including any 
proportionate share in respect of which the claim of any pre-emptor failing to 
comply with the said provisions would, but for such default, have taken effect- 
and ’ 

(&) if and in so far as the claims decreed are different in degree, that 
the claim of the inferior pre-emptor shall not take effect unless and until the 
superior pre-emptor has failed to comply with the said provisions. 

15. [S. 215.] Where a suit is for the dissolution of a partnership, 01 the 
Decree in suit for disso- partnership accounts, the Court before pass- 

lutionofpaitnership. a final decree, may pass a prehminaiy decree 

declaring the proportionate shares of the parties 
mng the day on which the partnership shall stand dissolved or be deemed to 
have been dissolved and directing such accounts to be taken, and other acts to 
be done, as il thinks fit. 


16. [S. 215-A.] In a suit for an account of pecuniary transactions be- 
Decree m suit for account ^ principal and an agent, and in any other suit 

between principal and agent. hereinbefore provided for, where it is necessarj', 
in order to ascertain the amount of money due to or 


- uvvv/uAAt Vi LiduadCLiUlls Uc- 

Decree m suit for account ^ principal and an agent, and in any other suit 

r ’-ere It is 1 

: money ( 

accounts in his possession. See 18 C W.J^ 
1025=27 M L.J. 192 (P.C ) . On this rule ? 
also 25 1.C 146=17 O.C 193 , 45 1 C 727: 4l 
P.L.R 1918; 40 A. 446=16 ALJ. 305- 
Proceedings between preliminary decree and 
final decree are continuation of suit for 
carrying out the directions in the preliminary 
decree 53 M. 378=1930 M. 528 The proof 
of an agreement between the partners of 
firm, which forms an exception to the general 
rule of law that no interest is to be allowed 
on the capital account of each partner after 
dissolution, IS not a matter concerning the 
mode of taking accounts Even if such an 
agreement IS pleaded m the plaint, it has to 
be proved before the Court and not before 
the Commissioner who takes accounts in 
accordance with the preliminary decree of 
the Court A Commissioner taking accounts 
has no power to decide questions relating to 
the terms of the partnership, its duration or 
the shares of the partners. He is bound by 
die terms of the decretal order of reference 
38 Bom L.R. 1058 

O 20, 16 — The order portion in a 

preliminary judgment need not specify all 
details and need not be exhau-itive 132 1.C. 
195=35 CW N. 17=1931 C 358 (2). Where 
a decree requires an agent to render 
accounts, he can only discharge himself bv 
accounting for all the moneys that have 
come into his hands, and it is always open 


Notes. 

paying money into Court. 76 1 C. 193=1923 
N 327. R. 14 (1) (6) provides that in pre- 
emption suits the title to property should be 
deemed to have accrued from the date of the 
payment of pre-emption money. The mere 
passing of a decree in such a case does not 
confer any title on the plaintiff. 27 A L.J. 
1049—1929 A 953 A registered document is 
not necessarj for passing of title to the pre- 
emptor 27 A L.J. 423=115 I.C 113=19^ A 

d. 20, R 15 —It is desirable that the Court 
pwsii^ a preliminary decree for accounts 
should decide who is to be the accounting 
party. But the omission to do so is not fatal 
and does not render the judgment illegal. It 
IS open to the Court to gii e instructions at 
any tune to f acilimteJand regularise the taking 
of accounts., 157 1 C. D 13=37 P.LR. 663 
the preliminary decree ought to declare the 
several rights and liabilities which have been 
adjudicated upon and embody an order which 
IS contemplated by this rule and R 16 18 
M at 87 A direction in a final decree leaving 
distribution of assets undisposed of is m 
essence a preliminary decree and the decree 
is final as regards matters finally decided and 
still undis- 
posed of S3 M. 378=1930 M. 528. For the 
^ partnership decree 
each paitj’ should produce all documents and 
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from any party, that an account should be taken, the Court shall, before passing 
its final decree, pass a preliminary decree directing such accounts to be taken as 
it thinks fit. 

17 . The Court may either by the decree directing an account to be taken or 
Special directions as to subsequent order give special directions with 

accounts. regard to the mode in which the account is to be taken 

or vouched and in particular may direct that in taking 
the account the books of account in which the accounts in question have been 
kept shall be taken as prima facte evidence of the truth of the matters therein 
contained with liberty to the parties interested to lake such objection thereto as 
they may be advised. 

Decree in suit for parti- Ig. Wheie the Couit passes a deciec if<r tht 
poTsessKTsLotK partition of property or for the sepaiate pnssess.on 
of a share therein, then,— 


Notes. 

to the decree-holder to show tliat this has 
not been done. IS W.R. 260. The Court 
‘ihould Older an account to be taken of the 
defendant’s dealings with the plaintiff's 
money. 14 C. 147. 12 B. 675 See 24 W.R. 
70 See also 7C 654 ; 62 1.C 537, 49 1.C. 
441 , 28 1.C 452 ; 3b I.C 210 On the fact of 
agency being established, it is the duty of the 
Court to direct an account to be taken of the 
defendant’s dealings as agent 27 A. 374 
See also 123 I C 7. The question as to 
which of two defendants is the accounting 
party is essentially a matter for decision at 
the stage when the preliminary decree in a 
suit for rendition of accounts is to be passed. 
146 1 C 297=34 P L.R. 676=1933 L 891 In 
a suit for rendition of accounts brought by a 
principal against a commission agent, it is 
peimissible to a Court to pass a decree in 
fa\our of the defendant, if it turns out that 
a balance is due to him 1937 A.L J, 115= 
1937 A W.R 16=1937 A. 276 A preliminary 
decree in a suit for rendition of accounts 
does not conclude the proceedings and those 
intervening between the passing of the pre- 
liminary decree and the final decree are not 
fresh proceedings but continuation of the 
same suit 1931 L 268 Suit for accounts 
—Preliminary decree not imperative— Facts 
if simple— Court can proceed direct to final 
decree. 53 M. 475=59 M.L.J. 316. Objec- 
tion to particulai item— When to be taken 
—Object and purpose of preliminary decree 
— 95 I C 171=1926 N 393 The order portion 
m a preliramary judgment need not specify 
all details and need not be exhaustive 35 
C W N. 17=1931 C. 358 (2) =132 I.C 195. 

Costs.— In a suit for accounts, which on 
second appeal, has been remanded to the 
District Judge, the actual decree for costs 
should not ordinarily be made until the stage 
of final decree is reached But if the preli- 
minary decree has specified the costs w the 
decree and such decree is put in execution, 
High Court cannot interfere to amend the 
decree. 148 1 C 572=1934 P. 146. 

O 20, R. 17.— A comparison of 0. 34, 
R. 7 and 0. 20, R 17 makes it clear that 
directions by the Court with regard to the 
mode in which the account is to be taken 
1-94 


or vouched will not at least in 

suits amount to preliminary decrees li 

Pat. L.T 735=1934 P.97 (2)=149 I.C 311. 

0.20, R 18 —Difference between old and 
new Code, see 43 M L.J 406=46 M. 47. 
After a prelimmary decree m a partition 
suit has been passed it is not competent to 
the Court to dismiss the suit. The prelimi- 
nary decree can only be re\ersed on appeal, 
and whatever default may be in the subse- 
quent stages of suit, the piehminary decree 
itself cannot be vacated. 139 I.C 761=1932 
M 519 [51 LA. 321 (P C) , 51 2^1 701 
(F.B ) , 6 P L T, 152, Foil. , 1928 U 963, 
Ref.l Under certain circumstances, in 
partition suits final decree in the first in- 
stance would be proper 17 1 C. 390=246 P. 
L R. 1912 See also 1931 M.W N. 846 ; as in 
the case of a consent decree. See 144 I C 95 
=1933 M 516. Preliminary decree in parti- 
tion suit efiects seveiance of status 23 I C 
543=2 LW 325, 1931 MWN 846,1931 
M W N 586 Preliminary decree doe'i not 
terminate the suit or action w hich must be 
considered as still pending 1933 Sind 371 
preliminary decree for partition of move- 
ables (as) jewels, must determine whether 
they exist, their value, if they are partible 
property, and in whose possession they are, 
50 I.C 876 Where the decree gives no 
directions as required by R. 18, Cl. (1) and 
is defective, it is incumbent upon the plain- 
tiffs to have it corrected within the time 
allowed by law’, and if they fail to do so they 
cannot ask the Court to transfer the proceed- 
ings to the Collector m the absence of any 
such directions contained in the decree. 15S 
IC. 373 (2)=1935 Sind 192. Preliminary 
decree omitting to direct enquiry into 
mesne profits-T'inal decree cannot award 
the same 42 M 296, 1931 M W N 846 
Partition suit— Preliminary decree not 
granting interest— Whether Court can 
award interest in the final decree. 94 I.C. 
686 (2)=192S B. 406 See also 1931 M W.N 
846. In an ordinal y partition suit the Court 
may, in working out the preliminary decree, 
create a charge in favour of one co-parcener 
over another's share by way of adjustment 
of shares. 1930 U. 988=60 ML.T 79 
Interlocutory order embodied in final decree 
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(1) if and in so far as the decree relates to an estate assessed to the pay- 
ment of revenue to the Government, the decree shall declare the rights of the 

several parties mlcresed in the property, but shall direct such partition or 
separation to be made by the Collectoi, or any ga;:elted subordinate of the 
Collector deputed by him in this behalf, in accordance with such declaration and 
with the provisions of section 54, 

( 2 ) if and in so far as such decree relates to any other immoveable 
propel ty or to moveable property, the Court may, if the partition or separation 
cannot be conveniently made without further inquir}', pass a preliminary decree 
declaring the rights of the several parties interested in the property and giving 
such further directions as may be required. 

19. [S. 216.] (1) Wheie the defendant has been allowed a set-off 
_ , „ against the claim of the plaintiff, the decree shall 

aliuwed^ amount is due to the plaintiff and what 

' ’ amount is due to the defendant, and shall be for the 

recoveiy of any sum which appears to be due to either party. 

Loc Am —[Allahabad ] In R 19, sub-rule (1) — 

(a) Subsiitute a comma for the full stop at the end, and 

(b) at tlic end add the following:— 

‘‘but no decree shall be passed against the plaintiff unless the claim to set off was 
irth.n 1 mutation on the date on whidh the written statement was produced”. 

(^2) Any decree passed in a suit in which a set-off is claimed shall be 

, , , , , subject to the same provisions in respect of appeal to 

inj to“t-oT which it would have deen subject if no set-off had 

been claimed. 

(3) The provisions of this rule shall apply whether the set-off is admissi- 
ble under Rule 6 of Order VIII or otherwise. 

Certified copies of iedg. 20. [S. 217 ] Certified copies ot the judgment 
ment and decree to be fur- ^tid decree shall be furnished to the parties on appli- 
nished. cation to the Court and at their expense 

Loc Ams — ^[Allahabad ] Add the following to 0. 20, as R 21' — 

21 (1) Every decree and ordei as defined m section 2, other than a decree or order 

I'l a Court of Small Causes or of a Court in the exercise of the jurisdiction of a Court of 

^ Notes. provisions of R 19, and it is not necessary 

—Appeal against order not raamtaiiiable for a set-off that it should be limited to 0. 
Uord.) The usual practuc of the Lahore 8, R 6 163 I C 872=1936 A.LJ. 625=1936 
High Court IS to stay the proceedings for A.W.R 533=A.I R 1936 A 522. 
the partition of the property by metes and O. 20, R, 19 (3) -Set-off— Legal set-off 
bounds pending the decision of the appeal and equitable set-off— Set off and counter- 
preferred from the preliminary decree 144 claim-Distmction. See 1936 C 277 
^ n Notes under 0. 8, R. 6 supra ] 

, ■ ^PPbcabilUy the O. 21 —As to applicability to sales m insol- 

^les, see 23 W R.275 See also 39 LC 508 vency See 48 A. 209=24 A LJ. 26=1926 A. 
-62 PR. 1917. The question whether an 124; 102 IC 543=1927 N 262, 1929 L. 622 
anorney s hen should o^r should not be allow- To execution of Revenue Court decree under 
ea to intercept a set-off between the parties Agra Tenancy Act. 1936 RD 197, 1937 R 
a matter for Court's discretion. D. 37, to execution of order for costs by 
T P Registrar under S 75 (4) of Registration 

Kv “I®" counter-rlaimed Court solicitor's hen in India, which has been 
set-off, dismiss governed by the principles of English law, 
&ndTnt 132 been altered or abrogated by the 

1931 C 358 y swns of 0 21. 38 C.W N. 1031=1935 C 

lease of a supply of water Payment to unbecognised assignee of 
SL, rc nf til DECREE.-There IS no provision for judgment 

Imnw resulted debtor paying a third party merely bicause 

arrea's of w r ^ j happens to know of the assignment of the 

claim* a It decree m the latter's favour by decree- 

were to make such payment. 

S?ch a ^ the risk of having to pay 

do. Such a claim is admissible withm the money over again to the decree-holder. 144 
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Small Causes, shall be drawn up in the Couit vernacular. As soon as such decree or order 
hat) been drawn up, and before it is signed, the Munsanm shall cause a notice to be posted 
on the notice-board stating that the decree or older has been drawn up, and that any parti’ 
or the pleader of any party may, within six working days from the date of such notice, 
peruse the draft decree or order and may sign it, oi may file with the Munsanm an objection 
to It on the ground that there is in the judgment a veibal error or some aradental defect 
not aftccting a material part of the case, or that such decice or order is at vanance with 
the judgment or contains home cleiical or arithmetical erroi Such objection shall stale 
clearly w’hat is the error, defect or lanance alleged, and shall be signed and dated by the 
person making it. 

(2) If ary such objection be filed on oi hcfoic tlu rlate spuified in the notice, 
the Munsanm shall ente(r the case in the eailiest weekly hst piactica'bk, ami shall, on the 
date fixed, put up the objection together with the record before the Judge who pronounced 
the judgment, or if such Judge has ceased to be the Judge of the Coiiit, before the Judge 
then presiding 

(3) If no objection has been filed on or before the date specified m the notici., o 
an objection has been filed and disallowed, the Munsanm shall date the decree as of 
daj on which the judgment was pronounced and shall lay it before the Judge tor signature 
in accordance with the provisions of Rules 7 and 8. 

(4) If an objection has been duly filed and has been allowed, the coirection or 
.alteration directed by the Judge shall be made Every such correction or alteration in tht 
judgment shall be made by the Judge in his own handwntmg A decree amended in 
accordance with the correction or alteration diiected by the Judge shall be drawn up, and 
the Munsanm shall date the decree as of the day on which the judgment was pronounced 
and shall lay it before the Judge for signature in accordance with the provisions of 
Rules 7 and 8. 

(5) When the Judge signs the deciee he shall make an autograph note stating the 
date on which, the decree was signed. 

[Rangoon ] To 0. 20 the following shall be added as Rr 21, 22 — 

21 As soon as the decree of a Court of first instance in a smt relating to land m 
a distnct in which there is a Land Records Establishment has become final, or if the decree has 
been appealed against, when the decree in appeal has become final, and the inteiest of any 
party to the suit in any land included in the survey has been effected thereby, the Court of 
first instance shall certify the nature and extent of such change of interest in each plot of 
land m suit to the Superintendent of Land Record.s of the district in which the land is 
situate A copy of the certificate in every such case should also be sent to the Sub-Registiai 
within whose sub-district the land or any part thereof is situate. 

22 The certificates shall be in the prescribed Form ICimI) 96, and shall be signed 
b\ presiding officer of the Court. 

23 If I K t » ] 

ORDER XXI. 

Execution of Decrees and Orders. 

Payment under decree 

Modes of paying money 1- [S.257.] (1) All money payable under a 

nder decree. decree shall be paid as follows, namely: — 


Leg. Ref 

^ Omitted by Chief Court Notification, 
dated 16th June, 1916 

Notes. 

LC. 237=1933 M. 523=64 ML.J 732. Befoie 
execution sale can be set aside the matter 
has necessarily to be brought within 0. 21 ; 
Court has obviously no jurisdiction to set 
aside a sale outside 0. 21. 155 LC. 228=1935 
P 242. 

0. 21, R 1 • Execution of Decrees and 
Orders —Procedure in execution is not a 
very unimportant brzinch of the work. It 
ought to be conducted with as much gravity, 
care, and decorum as procedure m suits if 
not with more care and attention, 12 A. 179 
(183). Order 21 has no application to sales 
under administrative order. 69 LC. 718=40 
P.L.R. 1922; 1924 L. 70 Nor to sales by 
Receivers though with approval of Court 
90 LC. 116, "Decree-holder" in the singular 


includes also the plural. 25 M at 440 (F.B.). 
Judgment-debtor can make payment out of 
Court to the creditor of decree-holder who 
has stepped into shoes of the decree-holder 
and IS carrying on execution of the decree 
1930 A 659. As to procedure to be adopted 
in execution, where a party to a suit was 
directed to pay costs of the day, see 12 M 
120 Payment out of Court only to one of 
several joint decree-holders cannot bind the 
others unless he was also constituted by 
them an agent for this purpose. See 26 A. 
318 Or in the absence of evidence that he 
received it on behalf of all 1936 A M L.J. 
32 As to whether deposit under 0. 21, R, 80 
to prevent confirmation of sale is payment 
under R 1, see 1925 N. 17. As to whether a 
decree is satisfied where money is paid into 
Court by judgment debtor with a request to 
pay it to plaintiff on his giving security, see 
29 M. at 210. See also 11 B 724 ; 20A.L.J 
353=1922 A. 190 As to the effect of pay- 
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(a) into the Court whose duty it is to execute the decree; or 

(i>) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree directs. 

(2) Where any payment is made under clause (a) of sub-rule (1), 
notice of such payment shall be given to the decree-holder. 

Loc Am. — [Lahore ] O 21, Tt 1 Add to sub-rule fl). 

1 . pljiiaUoii — Tht. judatment-debtor maj, if he so desires, paj the decretal ainuum, 
Cl am part thereof, into the Court under clause (a) bj postal money order on a foiin 
spu'iaiK appror\-ed bj the High Court for the puipoM-. 

[Nagpur,] RuIl, 1 —In R 1 — 

\a) In sub-iule fl) aftu the wmds “a Jecuf" insert the 'words “or an oider”, 

Ih) foi clause i<i) of sub-utlc fl) sithMiitc the followiiiK clause — 

“(»') by deposit in, or by postal nionev-order to, the Comt whose duly it is to execute 
thi deorce cr order, oi", 

(c) la clause frl oL sub-iule (1), aftci the word "decree" utscft the -words “ur 
unL’ , diKl 

u’l to suh-iuie (2), add the following proiMso 

TruuJed that when the pajment is made by moiiey-oidor the notice ma} be guen 
l.\ pListered pi'fi the judgra'ent-debtoi direct to the decree-holder ’’ 

2. [S 258.] (1) 

Pajment out of Court t< 
decree holder. 

payment or adjustment 
the Court shall record the same accordingly. 


Where any money payable undei a decree of any kind' 
is paid out of Court, or the decree is otherwise adjust- 
^ ed m whole or m part to the satisfaction of the 
decree-holder, the decree-holder shall certify such 
to the Court whose duty it is to execute the decree and 


ment by third parties, see 34 1.C 350=(1916) 
1 M W.N. 195 Payment into Court must be 
notified to the decree-holder and served on 
him like summons. 81 1 C 1001=1925 N 52; 
20 A.LJ 353=66 l.C 744 Interest ceases 
when the decree-holder receives notice 42 
M. 576=50 1 C. 410 , 35 C W N 544 Decree- 
holder will be entitled to interest and costs 
of execution bona fide incurred till he had 
notice of deposit 35 C W.N 544 Judg- 
ment-debtor must paj process-fee when 
Court orders notice If not, Court must 
inform decree-holder of payment into Court 
when executing decree. 67 LC 242 Where 
decree for pajment of annuities was passed 
creating a charge on certain properties and 
a Receiver was appointed to realize the 
amounts, and the Receiver absconded after 
receiving certain amounts from judgment- 
debtor for payment to decree-holder under 
the decree, heldt that the charge affirmed by 
the decree w’as m no way affected or impair- 
ed by the embezzlement of the Receivei, 
The decree provided in express terms that 
all the annuitants were entitled to recover 
their annuities from the properties charged. 
The decree-holder having received no part 
of the annuity due to her, is entitled to 
recover it by sale of the properties as the 
payments to Receiver were made by the 
judgment-debtor at his own risk, m the 
absence of an order of Court authorising 
the judgment-debtor to pay the sums to the 
Receher. 59 LA. 311=36 CW.N 882=63 


MLT. 658 (P.C) [1929 0. 231=117 l.C. 
748 (F B ), Reversed ] Payment to attachmer 
creditor is not payment to a decree-holdef. 
80 LC. 947=1925 A. 123 (2). If the last date 
fixed for payment -was a holiday the money 
can be deposited op the re-openmg date 87 
IC 620=1925 A. 687, 1925 M. 743=48 ML. 
J 596 But sec 51 A 527=1929 A. 207, even 
if the amount be due under a compromise 
decree which has fixed a certain date. 158 I. 
C. 352=1935 L. 369. In the absence of a 
special direction the judgment-debtor is 
entitled to choose between Os. (a) and (b) 
It makes no difference that the decree is a 
compromise decree 158 I C 352=1935 L 
369 A decree for mesne profits is a decree 
for money, 4 P L J 336=48 I C 183 Rule 
does not apply to mortgage decree not being 
money-decree 45 M L.J 687=18 L W. 680 
Deposit without notice_ of the assignment of 
the decree or of petition put m by assignee 
of execution — The deposit serves as dis- 
charge. 761 C 55=2 P 754. 

0 21, R. 2 : Scope of Rule -Rule 2 con- 
templates a stage in execution proceedings 
when the question lies only between judg- 
ment-debtor and decree-holder. After sale 
has been duly earned out in execution, the 
mterests of the third party, namely the 
auction-purchaser cannot be ignored So 
thereafter it is not competent for decree- 
holder and judgment-debtor to get rid of it 
by merely asserting that the decree has been 
satisfied out of Court. The only method by 
which sale can be set aside is indicated bj 
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(2) The judgment-debtor also may inform the Court of such pa>menl or 
adjustment, and apply to the Court to issue a notice to the decree-holder to show 
cause, on a day to be fixed by the Court, why such payment or adjustment 
should not be recorded as certified; and if, after service of such notice, the 
decree-holder fails to show cause why the payment or adjustment should not be 
recorded as certified, the Court shall record the same accordingly. 

Loc Am — [Madras ] Aftt.i “jiKlymciil-cWiioi” imctl "u'- Ins kyal reiin;saita- 
Um, nr his surtlj for ihe dtcreo dcht’’ 

Substitute the following for Rule 2 (2) — 

“Aliy torty to the smt or his legal ref^raentutizies or any zch'o J'OS A 

surety fo,r the det,)ce debt also may inform the Court of such pajmci’t ur adjusting.. n. i..id 
apply to the Court to issue a notice to the deciee-holder to show cause, mi a daj ro dc iixcu 
h\ the Couit, why such payment or adjustment should not be recorded as ceitified; and 
if, after sen ice of such notice, the decree-holder fails to show cause why the paunent 


Notes. 

R 89. 58 LA 50=35 CW N. 381=1931 P.C. 
33=60 M L J. 423 (P.C.) See also 1932 L. 
238=136 I C. 735 Distinction between 
adjustment and agreement to adjust, pointed 
out 38 M. 897 , 1927 M 911=53 M L J 533 
.'ice also 102 I C. 753=1927 L. 544, 132 1 C 
670=1931 L 608 As to effect of agreement 
prior to decree, see 1935 C. 177 The rule 
applies to awaids under Indian Arbitiation 
Act 97 I C 321 Court cannot recognize 
payment or adjustment which has not been 
certified, for any purpose whatsoever An 
uncertified payment or adjustment cannot 
now operate to prolong the period of limita- 
tion for applying for execution. See 19 M. 
162: 21 C. 542 (549) , 21 B 122, 17 A. 42; 26 
A. 36. See also 35 1 C 234=38 A. 289, 13 I 
C 424;16CWN.396,51 IC 567=13 SL 
R 71; 29 M 312, 13 I C 944=15 CLJ 88 
Oral adjustment is covered b\ this rule 1926 
C 643. An oral agreement between parties 
to a decree varying the terms of the deciee 
can be proved and not barred by S 92, Evi- 
dence Act But an 01 al agreement that an 
instalment of the decree is to be paid into 
Court, whicli is later on actually so paid, 
amounts to an adjustment of decree within 
the meaning of R 2 and is capable of proof 
provided the adjustment has been certified 
within 90 days of its alleged completion. 
Else the executing Court could not recognize 
the alleged adjustment. (1931 S 42, Foil) 
14 L 668=34 P.L.R 887=1933 L. 806. See 
also 25 SL.R. 29=1931 S 42 The rule is 
general and does not limit the payment to 
decree-holder only 45 A. 304=21 A L.J 97 ; 
1914 M W.N 346=23 I.C 530 When one 
party performs his part of a consent decree 
he has to apply for execution for perfor- 
mance by the other party. S3 I C. 882=30 
C.LJ 118. When execution petition is dis- 
missed by consent of the decree- holder, he 
cannot raise the question of mistake and his 
remedy is by way of review The order of 
Court, if not appealed against, becomes final. 
35 I.C. 369=10 Bur.L T. 30 The rule pro- 
vides for the adjustment of any decree and 
not merely money decrees. 46 B. 226=23 


Bom.L R. 981. Applies to decree for posses- 
sion 16SLC 358 (1)=1936L. 842. Applies 
also to complex decrees 40 I C 820=1917 
M W.N 327 Also to mortgage decrees. 1925 
III 467=48 M L J. 121 , 5 Pat L J. 672=57 1 C. 
473 See also 40 I C. 845=21 C.W.N 920; 
1930 L. 814. Also to partition deciees which 
provide for payment of money as for other 
relief 43 M 476=56 1 C 289, 1928 C. 715= 
1171 C 833. Where preliminarj mortgage 
decree directs payment into Court, Court is 
bound to pass a final decree for sale It 
cannot recognise a payment out of Court. 
1932L 231=136 1 C 732. 155 I.C. 231=1935 
O.W.N 541=1935 0. 313 A final decree in 
a mortgage suit is capable of adjustment 34 
1 C. 137=37 M L J 356 , 68 I C 443=1923 N, 
20 A compromise which ha« been entered 
into after a decree does not come within the 
meaning of this rule 5 Horn H C (A.CJ) 
78. Clause (3) of R. 2 can only relate tn an 
adjustment of the decree under execution and 
not to an agreement in respect of a claim 
which remains to be investigated by the 
Court— as is the case of a claim for a pei- 
sonal decree under 0. 34, R, 6. 42 L.W. 968= 
69 M.L.J. 765 (FB). But other conside- 
rations may arise in cases where the agree- 
ment relates not only to the personal liability 
but also to the liabilities of the properties 
directed to be sold oi where a composite 
decree has once for all been passed awarding 
a personal decree for any deficiency that may 
arise on sale of the hyootheca. (Ibtd.) In 
the case of a compromise which involves a 
future payment, the question vvliethei the 
compromise amounts to an adjustment is not 
a question of the terms to be performed in 
the future or the present, but the question is 
whether parties intended to make the decree 
no longer executable in whole or in part. If 
they did so intend, there is an adjustment, if 
not there is not an adjustment. (But in this 
case, his Lordship was constrained to hold 
that a compromise involving a future payment 
is not an adjustment) (1931 L. 608, Ref) 
1933 L 732 (1). See also 144 IC 721=1933 
Pesh. 53 Wheie a decree-holder puts his 
money decree payable by instalments into 
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01 adjUftment si-iuld not be recorded as certified, the Court shall record the same 
acoordiugly." 

(3) A pa>ment or adjustment, which has not been certified-or recorded 
as aforesaid, shall not be recognized by any court executing the deciee. 


Notes. 

execution on default in pajmeiit of the instal 
ment and the Court, aftei recording the 
statements of the parties, found that the 
matter had been adjusted between them by a 
compromise by which instalments were to be 
again allowed, it would be fully justified m 
allowing the adjustment 1935 A. ISS C2)=4 
AW.U 846. See also 1929 L. 886=118 1 C 
908. Where part pay ment of the amount due 
under a decree is made by judgment-debtor 
and it IS agreed between the parties that not 
only the balance of the decree but also 
another decree should be paid by instalments 
and that the decree-holder would accept the 
instalments without interest, the ariangement 
amounts to an agreement which is certifiable 
under K 2, although only part of the decree 
IS paid Such an agreement affects the right 
of decree-holder to execute the decree and it 
amounts to an adjustment and cannot be 
recognised unless certified. 162 I C. 482= 
1936 P. 253. Court can inquire whether a 
decree for possession of lands has been satis- 
fied. 25 M.L.J. 586=21 l.C 639 Rule 
recognises discharge by operation of law. 23 
IC848 But jee 41 C W.N 406 noted w/ro. 
This rule does not debar a Criminal Court 
from recognizing an uncertified payment 
when the decree-holder is charged with 
fiaudniently executing satisfied decree 9 M 
101 , 4 M. 325 It has reference only to pro- 
ceedings in execution as between parties to 
the decree. 10MX.T.213. Nor does it limit 
the operation of S. 47. A separate suit does 
not he to declare that a decree has been 
satisfied. 8 C W N. 395 This rule covers a 
much larger ground than what Is covered by 
S. 47. It deals with all adjustments arrived 
at between decree-holder and judgment- 
debtor. 25 C. 7l8 (724). Executing Court 
can investigate the adjustment of a decree 
out of Court SO I C 443=135 P.R. 1919 
(36 M. 357 : 24 C L.J. 462, Rel. ; 34 B. 575 ; 40 
B. 333, Diss.) See also 37 BomX.R.230= 
157 1 C 646=1935 B. 303. A claim for resti- 
tution before it 15 allowed by the Court of 
first instance, cannot be regarded as a decree 
or order of Court and adjustment of a claim 
to restitution, which is uncertified, is not hit 
by R 2. 44 L W 287=1936 if. 840=71 M L 
J. 344. Agreement to give time to judgment 
debtor is valid. 24 IC391. As regaids 
agreement prior to decree to execute the 
decree for a lesser sum, rec 4 R. 1 18=56 T r 
773=1926 R.140; 49 M. 513=50 M L.J 364. 
Where au agreement is anomalous in charac- 
ter, 1 e., while m point of time It is post- 
decree, in point of character and intention it 
is pre-decree, having been executed in 
ignoiance of the fact that a decree had 
already been passed, it should be treated as a 
pre-decree agreement, not coming within the 
terns of R. 2, but falling under S 47 ; and a 
suit brought on the basis of such an agree- 


ment for recovery of money realised in exe- 
cution of the decree is baned by S. 47 130 
] C 187=1931 U. 26 (2) By the terms of a 
decree passed in accordance with an award 
in a suit for partition, defendant was direc- 
ted to pay a sum of money to plaintifl: The 
decree was attached by creditors of plaintiff 
but defendant pleaded m bar of execution 
that he had paid certain sums of money to 
plaintiff prior to the decree and that credit 
should be given for those sums Held, (1) 
thatR 2 was not applicable to the case, of 
payments made pnor to decree ; (2) the 
payments could not be pleaded m bar of exe- 
cution 54 M 184=1931 M. 399=60 if L.J. 
721. ^ Where only some of the conditions 
provided in a compromise are performed, 
decree-holder is entitled to proceed with 
execution of the rest. 16 1 C 972=16 C.L.J. 

6. 21, R. 2, and O 23, R. 3 Relative 
Scope.— T he terms of R.2 must be under- 
stood in the light of the scheme of the Code 
and with due regard to the scope of 0 23, R. 
3. One noteworthy difference between the 
terms of the two rules is that, whereas under 
the latter rule. Court may not only record au 
agreement, compromise or satisfaction, but 
also pass a decree in accordance therewith, 
under R. 2, the Court can only record the 
adjustment, but cannot pass a fresh exe- 
cutable decree on the agreement of the 
parties, and further proceedings, if any, 
when part satisfaction only has been recorded 
can only take place on foot of the original 
decree 42 L.W. 968=69 M L.J 765 (F.B.). 

Scope ahd Object op Cl. (3).- 93 I C. 53= 
1926 0 482, 105 l.C 163=26 LW 3^9=1927 
M. 876 The provisions of R 2 (3) are 
highly technical and must, therefore, be 
construed. 1935 N 230 They are also man- 
datory. 162 IC. 482=1936 P. 253. The 
embargo under R 2 (3) is limited to “Court 
eiecunug the decree" only 79 1 C 278=1923 
R 44 (1); 19 N.LJ, 175 Unsuccessful 
applicant (judgment-debtor) under R 90 
appealing to High Court — High Court order- 
ing sale to be set aside provided judgment- 
debtor pays certain amount to deciec-holder 
on or before certain date— Judgment- debtor's 
application to have his payment recorded as 
certified will not lie to execution Court but 
to High Court, R. 2 (2) having no application 
where execution has come to an end 1929 P. 
400 Judgment-debtor cannot plead uncerti- 
fied adjustment in opposition to application 
under 0. 21, R 16 55 M 720=62 M.L J. 562 
— 1932 M 372 (FB.). Uncertified payments 
by. judgment-debtor to insolvent after 
’3 not valid against Receiver. 
1371 C 394—1932 M. 250 R. 2 (3) does not 
apply to proceedings under S. 52f2),Ondh 
Rent Act. 15 R.D. 776. R. 2 requires that 
adjastaent to he certified, quite regardless 
of whether there is or is not an appeal 



0.21. R. 2] The Code of Civil Procedure (V of 1908). 


751 


Notes. 

pending against that decree and if any 
adjustment is come to after the decree and 
hefoie the decision of the appeal and is not 
certified or lecorded as required under R 2, 
Court is debarred by sub-R 3 from recogni- 
zing such an adjustment 161 1.C 751=43 L. 
\V 601=1936 M 494 An adjustment of a 
decree must be presumed to have been duly 
certified The burden of proving that an 
adjustment has not been duly certified is on 
the party who alleges it 19 N.L J. 175. 

hlE^iiNiNG OF Teems —Receipts by mort- 
gagee in possession, after deciee, will not 
be “money payable under the dreree” and 
need not be certified 28 M. 473 (^178) (F B.). 
See also 30 M 255 at 265 , 38 1 C. 675=39 M 
1026 As regards deciee-holder, see 25 M 
431 (440) (F B ) See also 28 A. 252 , 26 A. 
318 , 29 M. 183 . 26 A. 334 and 9 C. 831. “To 
show cause”— For the meaning of these 
words, see 11 C 166 The words “of any 
kind” have been added, after the word 
“decree” m the first paragraph to give effect 
to the ruling in 6 C 786. See also 49 M 716 
=50 MLJ. 547 ; 8 CW.N. 1028 and 22 if. 
182 are not now good law. The term “decree 
of any kind,” means a decree of any kind 
capable of execution. 14 P 488=155 1 C. 976 
=16 Pat L.T. 311=1935 P 385. The words 
"to the satisfaction of the decree-holder” 
shows that the section is not applicable to a 
case in which the adjustment was not accep- 
ted by the decree-holder 1935 ALJ 543= 
1935 A WR 556=1935 A, .513 
“Court” -An application for recording ad- 
justment may be made to the Collector to 
whom a decree has been transferred for 
execution 16 A 228 Also to a Court to 
which a decree is sent for execution 5 C 
448 Certificate of payment or adjustment 
should be filed in the Court which passed the 
decree or in Court to which it was sent for 
execution. 25 M L J 586 , 5 C 448. But see 
34Bom.LR 203=137I.C. 517=1932 B. 202 
Filing in wrong Court and obtaining an order 
“recorded" from that Court cannot be treat- 
ed as valid. 25 ML.J. 586=21 IC 639. 
Oiurt proceeding against surety is not strict- 
ly Court executing decree 20 SL.R. 362= 
96 1.C 234=1926 S. 105 
What are Adjust MENTS—T he_ rule con- 
templates an adjustment which is binding 
between decree-holder and judgment-debtor 
as an agreement by reason ol their consent to 
it It does not contemplate an adjustment 
which, although not consented to, is made 
binding by operation of law 41 C W.N, 406 
=1937 C 211. So, a scheme which IS sanc- 
tioned by the Court under S. 153 of the Com- 
panies Act and which supersedes a decree, is 
notan adjustment of the decree as contem- 
plated by R 2, and is not, therefore, requued 
to be certified or recorded by liiat rule. 
ilbtd) The adjustment referred to under 
R 2, IS such an adjustment as completely or 
partly extinguishes the decree under execu 
tion and cannot mean an adjustment to give 
effect to the terms of which would be to 
create a new decree at variance with the 


decree under execution and which will again 
have to be executed. 32 C W N. 434 . 1931 M, 
26 (2) . 132 1 C. 670=1931 L 608 , 156 LC. 807 
=1935 L. 347, See also 62 C. 28=158 1.C 1074 
=1935 C 596, The term “adjustment" must 
be taken ejiisdem generic with payment and 
it means any method or mode wheieby the 
decree is satisfied to the satisfaction of 
decree-holder 144 I C 721=1933 Pesh. S3. 
It includes any step which alteis the liability 
undei the decree, whethci by leducing the 
amount recoverable, or hj reducing the 
number of persons against whom the decree 
would otherwise he executed 1 10 I C 3= 
1933 P 576. Sec also 1936 C 5 IS In all 
cases It IS a question of fact to determine 
whether the alleged adjustment was intended 
to extinguish the decree, and if it did, the 
adjustment will be completed, no matter 
whether the compromise that is made to wipe 
out the decree is to be performed at some 
future date. 158 1 C 701 (1)=37 P.L.R. 288 
=1935 L. 589 , rea also IS P. 390=165 I.C. 940 
=1936 P. 619 An agreement made beforet he 
date of the decree cannot be looked upon or 
treated as an adjustment of the decree under 
R. 2, and an execution Court can therefore 
look at such an agreement and receive evi- 
dence of it m order to see whether it prevents 
execution according to the terms of the 
decree 58 B. 610=36 Bom L R. 798=1934 
B 370. See also 1935 C 177. An agreement 
for payment of enhanced interest on the 
decree amount is not an 'adjustment.' 151 
I C 541=11 0 W.N 1103=1934 0. 46S An 
agreement to accept a portion of the decree 
amount to be paid in instalments in full satis- 
faction of decree is an adjustment and if 
certified as lequired by law it can be recor- 
ded and acted upon if proved It is not 
necessaiy that such an agreement should he 
reduced to writing It is open to the Court to 
accept oral evidence of tlic .same. 37 Bom 
L R. 230=1935 B 303 See also 1936 C. 518.An 
agreement by which decree-holder agrees not 
to take out execution against the person of 
judgment- debtot and not to attach moneys 
due to judgment-debtor from a third person 
IS not an adjustment of the decree which 
should be certified but still the agreement is 
binding on the decree-holder, and the execu- 
tion Court should refuse execution contrary 
to the provisions of the agreement, 154 I C. 
292=1935 A.L J. 287=1935 A 364. Adjust- 
ment what is — Pre-decree agreement opera- 
ting as adjustment— Must also be certified. 
1930 M 673=1930 M.W N. 240=125 I C 543. 
See also 32 L W 919. It is not necessary 
that there should be an actual payment in 
order to constitute a valid adjustment within 
the meaning of R 2. 60 B 729=38 Bom L 
R 505=1936 B 277. Service rendered by 
the judgment-debtor to decree- holder 
amounts to an adjustment. 12 I.C. 169=11 
M.LT. 380. An agreement whereby the 
rights under it should supersede the decree 
IS an adjustment of it 35 M 75=21 M.L J. 
709 A decree can be adjusted or satisfied by 
the making of an agreement between decree- 
holder and judgment-debtor An obvious 
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lustancc *s, the taking ul a regonable instru- 
ment which IS nothirg hut a parlicular form 
ci pioiiiise. I9J7 C. 222. Decre.-holder 
maj accept an>! pai lies may have recorded 
m lieu ot the performance of the terras of 
the decree an agreement to perform some- 
thing else. (Ibtd ), But the new agreement 
lb not pmiu facie capable of execution be- 
cause, if It IS made capable of execution, it 
would automatically \ ary the decree. The 
same principle applies even where the agree- 
ment itself contains a condition or term that 
the subseqentagiecment shall be capable of 
execution (Ibid,), The agreement is capa- 
ble of being recorded as an adjustment but 
incapable of being the subject matter of 
execution. It is an agreement merely (Ihid.) 

Rule_2 (1) covers an agiecment extinguishing 
the right ol execution 12 I.C. 364=7 N.L 
R. 136 Anawaid on aibifration is binding 
upon the parties as an adjustment. 1927 S. 

6o . 42 1 C. 46 Agreement not to execute one 
decree if another is satisfied is a sufficient 
adjustment and satisfaction can he recorded 
for the fomer 1925 R. 349=4 Bur LJ. 179 
But see 33 C W.N 434 A compromise at 
the time of execution must be treated as if 
incorporated in the decree itself 57 I C 
591 -kn incomplete, inchoate contract cannot 
bar execution. Judgment-debtor cannot 
claim completion of such contract 43 I.C. 

537 "Adjustment" does not include an 
executory contract 123 I C. 604=1930 M, 

410, 113 I C. 238 (1) But«^63ML.J.S98 
An oral agreement not performed bv either 
party cannot bar execution. 103 I.C. 86= 

192/ L. S3 7. Part-payments towards money 
decrees can be certified by decree-holder m 
execution application. 26 C.W.N. 534=35 C 
LJ.S66 It IS sufficient if the payment or 
adjustment is either certified or recorded 30 
LC. 45=21 C.L.J, 562 Proceedings to set 
aside a sale under 0 21, R 90, are not pro- 
ceedings in execution inasmuch as execution 
proceedings ordmanly end with sale and 
therefore a compromise made in such a pro- 
ceeding should be lecorded under 0 23. R 3 
and not 0. 21, R 2 118 1. C 908 (1)=1929 L. 

886 (2) . A consent order passed in an execu- 
tion appeal will not amount to an adjustment 
and bmding on persons who were not 
P W. 594=1935 if. 

429=o8MLJ 593 

-\DjusiMExr— E xecuiorv Agreement to 
AiijusT, NOT SUFITCIEXT.— Before an execu- 
to^ agreement to adjust becomes an execu 
ted agreement and thereby an adjustment to 
the satisfaction of the decree-holder, the 
agreement itself cannot amount to an adjust- 
ment which may be taken into account in the 
execution of the decree. (44 A 258, Foil ) 

U9 IC h (1)=1934 R. 190 h). See also 
123 IC 004=1930 M 410; 113 I.C 236? 1935 

not being capable of being enforced or exe- make an application under 0 21, R. 

cuted, would not constituteadjustmentiindlr passed the decree and 

0. 21. R > 30 SLR 249=]S q lot ™ ^ “usl order that execution may 

See also 164 I.C, 106=1936 R I 94 >; a instance It is then open to 

M.LJ.97 ^ -ay, 1935 A. judgment-debtor to plead that the claim has 

■ilready been satisfied. 47 B. 643=1923 B. 


Who can certify —The holder of a decree 
that IS attached may certify satisfaction of 
deciee after the attachment. 2 M.L J 288 • I 
Luck. 428=1927 0 7 See also 16 B. 522 
The law casts on the decree-holder the duty 
of certifying payment. 30 M. 545. See also 
1 Burl.J. 207=1923 R. 88 Fahls dufy to 
report to Court payment of decree amount to 
him as early as possible. 105 I C. 86=1927 

M. 947= 53 M L J 901 Court, as a general 
lule, will not, for the purpose of preseniiig 
the foliciior’s hen, interfere in an adjustment 
or compromise which is bona fide. But if the 
compromise is not bona fide but collusive and 
is entered into between the parties specifi- 
cally for depriving the solicitor of his lien 
Court will mtfcifere for protection of the 
solicitor who m such an event can claim pay- 
ment of the costs by either of the pai ties. 
"Collusion" in relation to such a case will be 
held to exist i£ parties enter into it knowing 
and intending that the outcome will be that 
the solicitor is deprived of his hen. 38 C W. 

N. 1031.Amflnaycr o; a joint family cancerti- 
fy satisfaction of a deciee so as to bind the 
other members 35 A 380=19 I C. 645 So 
also one partner on behalf of a firm, 1926 
S, 167. Any one of join# decree-holders esm 
not leport satisfaction of the entire decree 
but only so far as his own share goes. 89 I.C. 
195=1925 P.822, 1928 C 759, 119 IC 426= 
1929 L 462 , 1930 L. 814 ; 126 I C 124=1930 
C 78 ^ee also 1935 N 25 Unless he is 
authorised by his co- decree-holders to do so 
62 CL.J. 560. Adjustment should not be 
recognued by Couit if not perfected by the 
guardian obtaining leave of Court m that 
respect If guardian fails to apply for leave 
of Court and resiles from adjustment, the 
other party to adjustment cannot apply for 
leave in older to perfect the adjustment 146 
I.C 707 — ’1933 R. 186 Decree holder and his 
judgment-debtor can adjust their rights and 
liabilities and some of the judgment-debtors 
may be released S'eMOLC. 1. [25 i\I.LJ 
586 and 1915 MWN. 225, Dist ] VVheie 
there is an adjustment in respect of a money 
decree and the party agreeing to pay a certain 
amount under the adjustment fails to do so 
the other party can enforce the terms of the 
adjustment in execution. 142 I C 220 (1)= 
35Bora.LR 91=1933 B, lOO If an adjust- 
ment IS not certified, it is entirely the fault of 
judgment-debtor. 1923 R 103. (See also 
same case as to fraud of decree-holder.) 
Judgment-debtor is not bound to wait and 
see whether decree-holder applies or not 
He can apply as soon as payment or adjust- 
ment IS made 12 M.LJ 94. Judgment- 
debtor can prove that he is discharged, even 
where an adjustment of a decree is not certi- 
fied. 18 L W. 453=1924 M. 189. Assignee 
or transferee of the decree cannot continue 
any proceedings nor can he institue any fresh 
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404 An uncertified adjustment between the 
assignee and the judgment-debtor before the 
former applies under 0 21, R. 16 can be 
validlv pleaded as bar to execution 31 C. 
W.N. 921=104 1.C 4=1927 C 694; 1935 N. 
230. Where a decree-holder attaches another 
decree without notice to the judgment-debtor 
and the latter pays money to his decree-holder 
satisfaction should be entered in his decree 
notwithstanding the attachment 61 1 C. 815 
=1 1 L.W. 34. A surety can apply. 49 M. 325 
=S0M L.J. 584; 1926 S 105. Adjustment by 
surety with decree-holder may be proved. 
108 1.C. 376=1928 L. 61. If the judgment- 
debtor is unable by lapse of time or any other 
reason to obtain order under this rule, 
surety for the judgment-debtor is also pre- 
\ented from obtaining same relief tw apply- 
ing under S. 47. 59 C 1351=36 C W N 653 
=1932 C 729. Auction-purchaser of propeity 
in execution of money decree has a right 
to apply for entering up satiskction of a 
decree affecting that property SO I C 931 
=9 L.W. 596 Adjustment between decree- 
holder and judgment-debtor cannot affect 
the rights of a third party auction-purchaser. 
33 PL.R. 146=1932 L. 238=136 I.C 735. 
See also S8 1 A 50=1931 P.C. 33=60 M L J. 
423 (P C ) An agent acting under the 
powei-of-attorncy obtained decrees on mort- 
gages and pending proceedings for the sale 
of the mortgaged properties, the principal 
applied under R 2 for satisfaction of the 
decrees But the agent assigned the decrees 
to a third party who applied under 0 21, 
R 16 for recognition of the assignment and 
for execution Held, that it was not open to 
the Court to go into the question whether the 
alleged satisfaction was bona fide or fraudu- 
lent, and that the decree being alleged to 
have been satisfied, the petition under 0 21, 
R 16 should be dismissed 144 I C 237= 
1933 M 523=64 ML J 732. 

Duty OF Court— If a Court is seized of 
an application to enter up satisfaction of a 
decree it must make an inquiry whether the 
decree has been satisfied. The application 
should not be allowed to be withdrawn ^l 
I C 411=35 M L J 252 Where decree- 
holder has been induced by the fraud of 
judgment-debtor to file application for certi- 
fication, he has a s^arate cause of action on 
the fraud, but the Court has no jurisdiction 
to refuse to record satisfaction where such 
an application IS made, or re-open execution 
proceedings subsequently 1931 R. 332=134 
I.C 213 Opportunity must be given to piove 
adjustment 102 I C 753=1927 L 544. Even 
where alleged aiLustment is disputed by the 
decree holder, Court can enquire into the 
matter and record the adjustment if it is 
pioved The expression “the decree-holder 
fails to show cause" does not merely mean 
fails to appear but would include "fails to 
satisfy the Court”. 113 1 C 760=1929 A 79. 
Court will not inquire into the truth of the 
decree holder’s statement. Certificates of 
satisfaction are not conclusive in any way 
and the judgment-debtor can show that no 
I-9S 


such payment was made and raise the plea 
of limitation, 47 1 C. 177=21 O.C. 161. See 
Where decree-holder 
admits that payments have been made but 
states that they were not certified, held, tliat 
the Court executing the decree is not preclu- 
^ J inquiring into the payments admit- 
ted although there was no direct certification. 
30 LW. 526=1929 M 783 (1) See also 165 
I C. 804 — 1936 N. 281. In recording an ad- 
justment out of Court, Court must enquire, 
into the factum of adjustment and if there 
is anything still due to the decree-holder. 41 
A. 443=50 IC 65, 45 B. 91=59 IC 399. 
No appeal lies for dismissal of an applica- 
cation for default. 63 I.C. 855; 132 I.C 206 
=1931 L. 505. No particular form is pres- 
cribed for certifying payment to Court. 
No particular words are essential The rule 
should be construed so as not to defeac 
justice. 54 I.C 257=55 P.L.R 1919 ; 35 I.C. 
70=31 M.LJ.207;30 C. 357=29 M.LJ 219. 
Adjustment need not be in writing and judg- 
ment-debtor need not have earned out all 
the terms for satisfying the decree- 102 I C. 
753=1927 L. 544. Enquiries in a suit or in 
execution ijroceedings should be confined to 
matters which could be taken advantage of 
by parties to the proceedings in the suit or 
execution Itself . 28 1 C 376=1915 MW.N. 
225. Enquiry under sub-rule (2) can take 
place only between persons standing in the 
relation of judgment-debtor and judgment- 
creditor. 19 M 230 (232). The representa 
tive of a deceased judgment debtor can 
apply See S. 146. Court has no power to 
enquire into a compromise— Power of execu- 
ting Court. See 17 I C 752=24 ML.J. 88. 
'-ection92 of the Evidence Act does not bar 
oral evidence to pi ove an agreement adjust- 
ing decree. 60 1 C 316=16 N L R 204 ; 156 
I C 834=42 L.W 384=1935 M 424 But see 
50 M 897=1927 M 911=53 MLJ. 533. 
Executing Court cannot enquire into a prior 
agreement between the parties that no decree 
should be obtained in the suit 8 L.W. 205 
=1918 M W N. 547. See also 29 1 C 838=11 
NL.R 110.9LahLJ 7, 119 I.C 705=1929 
Nj 339 But see 40 M 233 As to the power of 
executing Court to enquire into adjustment 
of decree, see 5 R. 833 ; 39 CW N 961 ; 157 
I.C. 646=37 BomLR. 230=1935 B. 303. 
Notice of deposit m Court must be served on 
decree-holder. 1925 N. 52. Once admission 
of payment is made, it cannot be allowed to 
be retracted, and no proof of such payment 
13 necessary from judgment-debtor. 54 I.C. 
257=55 P L R 1919. When decree is adtpit- 
ted to be satisfied fay decree-holder, it is not 
executable 18 N L.R 134=1922 N. 248. Ad- 
mission of payment in an execution applica- 
tion can be treated as an application to certify 
such payment 83 I C. 360 (2) ; 26 A L.J. 
966=112 IC 73=1928 A 629 (FB ) ; 1930 
A 123=124 IC 22, 8 R. 310; 1931 3,28; 
141 I C 745=1933 Pesh 14. A payment is 
certified when decree-holder mentions such 
payment in his application. And it is suffi- 
cient to entitle the executing Couit to 
consider such payments. 58 B. 610=152 I.C » 
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f75=3ii BomJLR.7Wi=lWB.J/0. li PW- 
nicnti^i brought by the decree-holder to the 
nonce ot the executing Court, that is enough 
to constitute certification ard uould satisiy 
the requirements of R. 2. It does not matter 
under uhat circumstancei, h is brougW 
to the notice of the Court. 45 L W. ^1-- 
(1937) 1 M.L.J. 296. Where a deed of 
transfer of a decree recites an uncertihed 
payment and states that the transferee 1ms to 
recover the balance remaining due, judg- 
ment-debtor is entitled to the deduction of 
the uncertified payment The transferee 
cannot acquire more than ^hat that deed 

reates andf It is not necessary for the judg- 
ment-debtor to go behind this transter-deed 
or to give evidence of the uncertified paj- 
menfc 161 I.C. 830=4o L,W. 58‘i=i936 M. 
472. When a decree- holder certifies part 
satisfaction and the materials put before 
the Court by the decree-holder arc such as 
to put the Court on notice that there was a 
dispute between the parties as to whether the 
amount certified was less than the amount 
which had been actually paid, it is quite 
competent for the Court to give notice to the 
judgment-debtor and enter into anenqmiy 
as to whether more has been paid than that 
which the decree-holdci certifies. 164I.C. 
434 {1)=1936M.468. But m also 1922 C 
200, wtra. Merc statements in the execution 
application that payments towards the decree 
Imve been made out of Court cannot be 
tieated as an application for certification. 
64 I.C. 32=1922 C 200. But scs 4 PatXJ 
159=50 1 C. 364. A Court can certify part- 
payments towards money decree in an apph' 
cation for execution. ^ C W.N. 5^=35 C. 
LJ. 566, Rule requires that a decree-holder 
shoidd certify payment The application 
need not be distinct from an application for 
execution of decree. 23 I.C. 753=12 A.L J. 
387 , 35 CX.J. 71=26 CW N. 529, See also 
54 C. 143. When such application is acted 
upon, no formal order of Court is necessary, 
« C. 207=20 CW-N. 272 , 54 1 C 257=55 P, 
L.R. 1919. _ No record by Court is necessary 
before adjustment h recognised 98 I.C. 
698=1927 M ISS. Withdrawal of appeal by 
judgment debtor and stay of execution in the 
lower Court is sufiicient compliance with the 
requirements of the rule 16 C.W N. 923= 
131C 63; 49 I.C. 141=1918 M.W.N. 507; 52 
I.C- 764 A casual reference in a plaint oi 
civil proceeding is not sufficient. 52 LC- 901= 
13 S.L.R. 130. Confirmation should not be 
ordered when decree is admitted to be 
satisfied. 66 I C 331=1922 N 248. Full 
satisfaction can be recorded if a smaller sum 
IS paid under a composition scheme to which 
the decree-holder is also a party, ^ L.W 
S53=49ML.J. 730. See also 91 I.C. 1051= 
1926 M. 184 Dismissal of an application for 
recording satisfaction does not operate as 
res judicata 89 IC 195=1925 P. 822. See 
also 132 I C. 206=1931 L. lOS. Where a 
transferee of a decree is only a benamidar 
for one of the judgment-debtors, the others 
can plead that he has no title to execute the 


decree. 40 U 296=32 1 C. 952. Also see 35 
M. 65^22 M L.J 170. W^here a compromise 
is made and is inconsistent with the subse- 
quent decree of the Court, the clauses of 
the compromise cannot operate. 1 L. 445= 
57 I.C. 153. Whether payment to one of 
many decree-holders can be recorded in full 
satisfaction, when paid to manager of joint 
Hindu family without leave of Court. See 
1925 M. 230 (2) =47 ML.J 49a A decree 
can be executed when satisfaction has been 
wrongly entered up. 7 M. 167. A fresh 
decree is unnecessary when parties adjust 
claim 20NL.R 122=1925 N 49. Where 
there is an adjustment m respect of a money 
decree and the paity agreeing to pay a 
certain amount under the adjustment fails to 
do so the other party can enforce the terms 
of the adjustment in execution. 35 Bom.LR. 
95. Where m a decree no ordei regarding 
Court fees is passed and subsequently an 
order under 0. 33, R. 12 is passed, the 
Government’s existing interest to get Court- 
fee cannot be defeated by any adjustment, 
collushe or othenvise, the parties may enter 
into and the Court is entitled to refuse to 
record an adjustment which is calculated to 
achieve such a result. 159 I.C. 765=1935 S 111. 

Instalment deceee— Certification.- If a 
statement purporting to certify a payment 
out of Court is made by decree-holder after 
the controversy has arisen, it cannot have 
the force of a certificate. The mere placing 
of certain cross-mark after the instalments 
alleged to have been paid does not amount 
to any intimation to Court that the decree- 
holder is certifying payment of those instal- 
ments. These payments are not certified 
within the meaning of R. 2 and therefore the 
execution Court cannot take cognizance of 
any such alleged payments 149 I C 598= 
1934A.L.J. 772=4 A.WR. 498=1934 A 534. 

As TO UNCERTIFIED PAYMENTS AND AD- 
JUSTMENTS.— Where the payment is made 
out of Court and is not certified the Couit 
cannot take any legal notice of it 14 L.R. 
859 (Rev). The judgment-debtor has no 
right to plead an uncertified adjustment 
whether it is the original decree-holder or 
his assignee that applies for execution, and' 
whether alleged adjustment consists of a 
direct payment by judgment-debtor himself 
payment by his vendee as satisfaction 


[19 M. 230, Not foil ; 35 M 
M 3: 


of the decree. , , 

659, Ref ] 56 M 316=37 L.W. 79=140 1 C 
872=1933 M 157=64 M.L.J 22; 163 I.C 671 
=1936 R 218. Court merely because a 
decree has been attached w'lll not recognise 
a payment or adjustment of that decree 
which has not been duly certified or recorded 
under R 2. HR. 420=145 1 C. 525=1933 R 
239. See also 1934 S. 205. Execution of 
decree is barred by sub-R (3)of R. 2 if satis- 
faction of decree is not certified under sub- 
R. (1) or (2) of R. 2 1928 0 195 ; 49 B. 548 
(F B ) ; 32 C W.N. 434. A suit lies to enforce 
a mortage executed in consideration of a 
sum paid in cash, and a debt due under a- 
decree, although satisfaction of the decree 
has not been certified, 12 M. 61. As to> 
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recovery of amount paid and not certified, 
see 10 C 354, 21 M. 409; 3 A. 538, 30 M 545, 
SM. 397 (FB), 8AI 277 (F.B ), 23 B. 394 
(396), 95 1 C 410=1923 B 253 Judgment- 
debtor entitled to recover it 11 1C 1. A 
decree-holder can be sued in damages for 
not cerlifjing an adjustment and for repay- 
ment of money again realised in execution 
IS iM. 302 , 30 M. 545 1 21 B. 463 ; 20 A 254; 
20 M. 369, 12 CLJ. 312, 36 MJLJ. 376. 
42 M. 338. See 7 R. 310=1929 K. 269 
If a contracting parly has suffered damages 
tlirough breach of contract by the other 
contracting party, it is his duly to minimise 
that damage and if he fails to do so when it 
T\as in his power he cannot recover in respect 
ol the damage which he could have avoided ; 
and as undei R 2, it is within the power of 
the judgment-debtor to certify any payment 
made by him, if he fails to do so he puts 
himself out of Com t as regards his claim for 
damages. 1933 A.L.J, 670=1933 A 511. The 
filing of the execution petition itself gives 
cause of action and successive applications 
constitute fresh breaches. Rule governed 
by Art. 1 '5, Limitation Act. 48 1 C. 810=36 

M. L.J. 175. Separate suit does not lie on 
uncertified adjustment for setting aside sale 
under the satisfied decree £0 1 C 956=15 

N. L.R. 158. Where an adjustment is not 
certified when Court can lake cognizance of 
It. see 11 1.C 337=1924 0 208. It is not 
competent to a Court executing decieeto 
enquire into the fact of a payment or adjust- 
ment which has not been certified as required 
by R. 2 even if fraud be imputed to dcciee- 
holder 32 CWN 434; 1929 A. 79. See 
aUo 97 I.C. 608 (1)=1926 M. 945 (1). 
Whether suit maintainable to restrain decree- 
holder from execution when payment not 
recorded. 1925 L. 54 A suit to set aside 
sale held under a decree adjusted, but not 
certified does not lie 50 1 C. 956=15 N L R 
158 See also 14 C 376 , 21 M 356 , 17 M L 
J. 527. A suit for declaration that a decree 
has been adjusted and is not capable of exe- 
cution is maintainable. Art 97, 115 or 120, 
Limilat on Act, is applicable. 21 I C. 557= 
330 P L R. 1913 , 1925 1 . 54. Interest ceases 
to run from the date when tender was made. 
38 I.C. 295=5 L.W. 718. Failure of an 
adjustment on the basis of an oral agreement 
cannot be pleaded as a bar to execution of 
the decree by judgment-debtor. He has his 
remedy by a suit for specific performance of 
It. ^44 A 258=20 A L.J 65. If judgment- 
debtor admits making payments though un- 
cert'fieci it is not necessary to prove them. 
52 I.C. 362 Uncertified payments cannot be 
recognised for any purpose. 30 A. 204; 11 
R 42C=1933 K. 239 ; £6 M 316=1933 M 157 
=64 M L.J 22 , 32 1 C 590=14 A.L.T. 132; 13 
IC.21. i,eeaIso2S Bom L R. 247=1923 B 
253 (1). An adjustment of a decree out of 
Conn by an agreement to accept a smaller 
sum in full satisfaction of the decree, cannot, 
unless certified, be pleaded as a bar to exe- 
cution of decree for balance. 17 M.L J. 527. A 
surety for the judgment is bound so long as 


the j’udgment-debtor is bound. 60 I.C. 885= 
1923 C. 313 (1). Execubng Court will not 
recognise adjustment of uncertified payment 
55 I.C 669, 48 I.C. 76S , SO I.C. 331 ; 33 I.C 
7l. Payment out of Court if not ceitified 
can be ignored only in execution of the 
decree but not otherwise 58 I.C 123. Decree- 
holder can execute decree as if no payment 
has been made out of Court, if it is not 
brought to the notice of Court m time. 6 
P.L.J 337=b3 1 C. 535 An attaching Court 
cannot recognise an uncertified adjustment 
and cannot refuse to proceed with execution. 
65 1 C 830=1922 M 66, An unceit.fied 
adjustment of a preliminary deciee in a 
mortgage suit cannot be pleaded in bar to 
execution of a final decree. 54 I C 137=37 
ld.L J. 356; 68 ],C 443=1923 N 20; 30 L.W. 
551=1M9 M W N 867. But it may be plea- 
ded against an application for the passing of 
final decree itself as this is not a proceeding 
in execution. 14 P. 488=16 PatL.T. 311= 
1935 P.385. An agreement to give time for 
the satisfaction of a judgment-debtor is void 
if uncertified and has no proper consideration. 
No suit for damages for breach. 1918 M.W. 
N 292=45 IC 16. Arrangement pending 
appeal that original decree should be inexe- 
cutable in part cannot be pleaded as a bar in 
execution of the appellate decree 44 M.L J. 
599=1923 M. 619. Case where Court can 
take cognizance of an alleged adjustment 
though It has not been certified. 77 I C 337 
=1924 0. 208 : 32 C W N 434 See also 40 B. 
333=33 1 C 232 (case where decree-holder 
fraudulently denies execution). 1925 M 230 
(2)=47 M.L.J. 498, S3IC. 442=135 P.E. 
1919, 27 BomL.R 403=49 B 548 (F.B). 
Court has no discretion to refu'-e execution 
by transferee on the ground of uncertified 
adjustment. 54 I C. 922=10 LW 179=119 
IC.480. See also 64 M.LJ 22. And the 
order declining to proceed with the execution 
18 liable to be set aside in revision by High 
Court. 1935 R 481, Adjustment of decree 
out of Court and uncertified cannot be re- 
cognised. 40 LC. 889=5 L.W 644. Rule 
prohibits proof of uncertified payment. 26 
LC 944=2 L W. 109, 18 L.W 453=1924 M. 
189, Where the decree-holder has exempted 
the judgment-debtor from liability though 
uncertified, his sons cannot execute the 
decree after his death 14 I.C. 574=16 C.W. 
N. 951. Executing Court has no power to 
recognise payment out of Court and uncerti- 
fied. 22 I.C 963=1 U.BR 191. A written 
statement of judgment-debtor alleging 
uncertified adjustment should be entered as 
an application-by the Court and disposed of, 
11 LC 780=4 BurJL.T. 162; 113 I C 139= 
1929 A. 674 , 9 P. 521. But see 18 LC 944= 
15 CL.J. 88 After a decree has been satisfied 
and ceilified, subsequent sale is void and can 
be set aside. 9 I.C. 452=4 Bur.L,T. 12 
Right of Suit.— Where a judgment-debtor 
has made payments but they are not certified 
by the opposite party he can file a suit for 
recovery of such amount, whether or not he 
raised the point in the execution proceedings, 
1935 P. 65. 
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Will not go into the question of fraud on the 
Liurr^TioK.-A decre^holder may apply part of the decree-holder 16 CWN.923= 
a navment Certified, at any time 21 16 CL J, 174; on the part of the judgment- 

E ?S ?,?.“»{? l!c 617^ fl L T. 592 ; debtor 63 I C 233=15 S.L.R 77. Part-t«;. 

47 A 873=1925 A 802 : 4 PatXJ. 159=501. meats and the ceitification must take place 
r 364 54 C 143 : 1 Luck. 428=98 I C 353= before the application for execution is 
19270’ 7 .ioS C 687. See also 25 S.L.R barred by limitation 26 C W.N. 534=35 
360 1931 A. 219 In computing the period CLJ Soo, Interest paid^ by judgment- 
of ’limitation, the date when payment was debtor operates to save hmitation 43 C 
made and not the date when the payment was 207=20 C.W N. 272. See also 21_I,C. 926= 
certified, is to be taken into consideration. 19 C.L.J. 12o. JNo time or manner is prescrib- 
Therefore, a certification under R. 2 (1) can ed for the decree-holder to certify payment, 
take place when execution of the decree is An application within three years can be 
barred but for the payment certified. [561 accepted as a certificate. 51 A 237=112 LC 
A 30 cS)T§ML J.669; 44 M.9cfe(F. 73 (F.B); 117 IC 790=1929 M.81I. An 
b"), Folll 15910 38=1935 M 922; 1651. uncertified payment of a portion of the 
C 804=1936 N 281. Certification to Court decree amount made before the expiry of 

under R. 2 (1) by a decree-holder of pay- the period saves the decree from bar of 

ments or adjustments is not governed by Art hmitation. 33 \I.L.J.219— 41 M. 251. Court 

181, Limitation Act, nor expressly limited by is bound to recognise payments previously 

any other article (Ibid) But a judgment- made and S 20 of Limitation Act comes in 

debtor must apply within 90 days. See 27 1, to save limitation 29 MLJ 669=31 I.C 

C 11=20 C L J 131 ; 24 M.LJ. 541=36 M. 318. See also 1935 M. 922=159 I C 38 Rule 
357 , 6 P.LJ. 337=63 I.C. 535; 86 1 C 1051= does not refer to payments in kind which 
" 1925 C 1012,26 C.W.N 529=35 CL. J 71 A need not therefore be certified to Court 21 
certification by the decree holder under R 2, I.C 177=25 M L.J 442 Court has no power 
C P. Code, has no period of limitation and to order repayment or over-payment but 
can be made at any time and without notice judgment-debtor has got his remedy in law 
tothc iudgment-debtor. But an application to claim refund. 11 1 C. 200 As to Iimita- 
by the latter would fall under Art 181, tion, see 1953 A.L.J 670=1933 A. 511. A 
Limitation Act. (3 Luck 684, foil ) 15 P.L. Court other than a Court executing a decree 
T. 457=1934 P 380. Having regard to the can recognise an uncertified payment or 
provisions of R. 2, and Art. 174, it is not adjustment of decree and direct a refund of 
open to judgment-debtor to prove adjustment the amount in a suit brought for the purpose, 
or satisfaction, if he did not take steps to 39 1 C. 15. Limitation Act, Art 174— Appll- 
have the same certified within a period cation by judgment-debtor stating that a 
of 90 days ftom the date on which the portion of the decree amount had been paid 
alleged payment or adjustment was made and tendering the balance— Nature of appli- 
This rule would apply whether the payment cation— Limitation. 115 I.C 139=1929 A. 
pleaded is sought to be proved against 674 Application by decree-holder under 
the decree-holder or his assignee 148 R 2 (1) certifying payment is not a step-in- 
I.C. 1118=3 A.WR. 477=1934 ALJ. aid under Art 181, Limitation Act 27A.LJ. 
198=1934 A 209. But there need not be any 33=56 M.L [. 233=1929 PC 19 (P C) , 1930 
formal application by judgment-debtor, nor R 4;S5A 393=146 I.C *836=1933 ALJ 256 
is it necessary that judgment-debtor must =1933 A 364 (56 I A. 30, 1930 R. 64, 1931 C. 
certify the adjustment before execution 719,19320 141, Foil ) Agreement not to 
proceedings begin. 1S7I.C. 646=37 Bom L. sell property in execution— Omission to 
R. 230=1935 B. 303 The information given certify -Sale in spite of— Application to set 
to the executing Court m a written state- aside sale— Limitation 40 L W 622 Limi- 
ment put in by judgment-debtor in answer to tat^on— Application by one judgment debtor 
an application by decree-holder for execu- to certify payment by another— Limitation— 
tion of the decree is a sufficient compliance Execution sale - of properties of one judg- 
with the requirements of R. 2 (2). (Ibid) ment-dehtor — Application to set aside on 
It cannot be laid dovvn^ as a matter of law ground of satisfaction of decree by unrertifi- 
±at the decree- holder's certification is in ed payment by co-judgment-debtor—Main- 
itself astep-m-aidof execution. In order tainability after 90 days— S 47— If apphea- 
to save limitation, the payment must fall ble 17 PatL T 195 When two of the 
TiV V? . . ^ 4°*°^ decree-holders apply for execution 

^ and the judgment debtor induces the third 

(x* B.). Decree-holder cannot certify after decree-holder to come forward and depose 
three years SO I.C. 242=23 CW.N. 320 An to a payment said to have been made out of 
uncertified adjustment will not save the Court more than two years before, such 
I decree-holder does not act on his own initia- 
T attempting to certify the payment and 
A T T Ml ^ « M ' hence certification cannot be allowed in res- 

LC. 731 ,25 A.L.J. 933. Failure to certify pect of the shares of other decree-holder, 
^tisfaction of a decree out of Courtis 156 LC 1003=31 N.L.R. 271=1935 N. 25. 
fraud upon the Court. 45 1 C 222—5 O.L I. Decree-holder purchasing property in Court 
92, In case of uncertified payment Court sale and taking possession in pursuance of 
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3. Where immovable property forms one estate or tenure situate within 

the local limits of the jurisdiction of two or more 
Lands situate in more Courts, any one of such Courts may attach and sell 
than one jurisdiction. 

4. [S. 223, para. 5.] Where a decree has been passed in a suit of which 

the value as set forth in the plaint did not exceed two 
Transfer to Court of thousand rupees and which, as regards its subject- 
Small Causes. matter, is not excepted by the law for the time being 

in force from the cognizance of either a Presidency or a Provincial Court of 
Small Causes, and the Court which passed it wishes u to be executed in Cal- 
cutta, Madras l[or Bombay] such Court may send to the Court of Small Causes 
in Calcutta, Madras, l[or Bombay], as the case may be, the copies and 
certificates mentioned in rule 6; and such Court of Small Causes shall there- 
upon execute the decree as if it had been passed by itself. 

5. [3. 223, last para.] Where the Court to which a decree is to be sent 


Leg. Ref. 

^ For tLe words ‘Bombay or Rangoon’ the 
words 'or Bombay’ have been substituted by 
the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

Notes. 

agreement with judgment-debtor— Applica- 
tion by latter to record satisfaction— Limita- 
tion— Starting point. 69MLJ. 77. 

Fraud.— Omission to certify the adjust- 
ment of the decree does not amount to 
fraud. S P.L.J. 70=55 IC.89p. Decree- 
holder’s failure to report satisfaction is 
fraud upon the Court, and subsequent pur- 
chase of the judgment-debtor’s property m 
execution is vitiated by fraud and is a 
nullity. 45 I.C 222=5 O.L.J. 92. Court 
would not allow execution of a decree where 
decree-holder is fraudulently denying satis- 
faction of decree made out of Court. 40 
B. 338=33 I C. 232 Sons of a decree- 
holder cannot execute a decree after father’s 
death if he had during his lifetime exempt- 
ed judgment-debtor from all liability, 
though he has not certified the adjustment to 
Court. ]4IC.574=16 CW.N.951 Incase 
of fraud judgment-debtor must inform the 
Court and protect himself, but he can’t 
evade Art. 174, Limitation Act. He has his 
remedy by a proper suit. 13 LC 424=16 C. 
WN. 396. Adjustment made by fraudulent 
arrangement between decree-holder and 
judgment-debtor should be certified. 13 1 C. 
326=15 C;.L J 451 In case of fraud, the 
defrauded party will have his right of action. 
46 B 226=1922 B. 380. Order 9, R. 9 (Resto- 
ration) does not apply to an application 
under this rule 63 I C. 855. An applica- 
tion to set aside an ex parte order certifying 
adjustment of a decree under R. 2 is main- 
tainable. 30 Punj L.R. 512=115 LC 467. 

Burden of Proof.— In an application under 
R. 2 (2), the burden is on judgment-debtor 
to prove the adjustment set up When he 
asks the Court, in the face of a denial by the 
decree-holder, to hold that the latter has 
agreed to substitute for his decree an oral 
agreement for delivery of some property 
when admittedly no property has as yet been 
delivered, the burden is heavily on the 
judgment-debtor to prove the agreement and 
the factum of adjustment of the decree. 


Nor IS the burden discharged by evidence of 
talk of compromise or by proof of the terms 
which he was putting forward to secure 
such a compromise. 1935 A.M L.J. 97. See 
flirol9NU.175. 

Appeal.— An order refusing a certificate of 
payment is appealable. 146 IC. 1018=1933 
P. 634. An appeal lies against an order dis- 
missing an application under this rule. 14 
M. 99; 18 M 26; 16 A. 129, 3 PX.T. 487=1 
P.644 

Review.— Negligence on thepaitof a parly 
or his agent is not any sufficient reason 
analogous to those mentioned in 0. 47, R. 1 
(1). Where therefore through negligence, 
the agent or pleader of a parly has certified 
full satisfaction of decree, the executing 
Court has no power to review the order 
striking off execution as fully satisfied. ISO 
I.C 44=1934 N 143. 

0. 21, R. 3 —This rule is new, and follows 
the ruling in 12 C. 307 See o/jol2CL.R. 
404 and 23 W H. IM. Court having no juris- 
diction over immovable property cannot 
validly sell it in execution of a decree, 
except under this rule If Court sells pro- 
perty entirely outside its jurisdiction, the 
sale is a nullity. 27 C.W.N 542=1923 C 619. 
[17 C. 699 (F.B),Fo]l.] 1^33 S.231. 

0. 21, R. 4— Rule 4 applies to decrees of 
foreign Courts. 40 I.C. 670=33 M.L.J. 539. 
Once decree h,as been transferred after 
notice to judgment-debtor, the transferee 
Court must take the transfer to be valid and 
execute the decree ; it has no jurisdiction to 
determine the correctness or propriety of 
the order transferring the decree to it. 165 
I.C. 625=9 R C. 436=40 C W.N 267 Decree 
in suit excluded from cognisance of Small 
Cause Court— Order transferring decree for 
execution to Small Cause Court- Validity of 
order- No junsdiclion for Small Cause 
Court to question. {Ibid.) 

O 21, K 5.— When a decree passed by a 
Munsiff in one District is sent direct for 
execution to the Court of a Munsiff in 
another Distnet, the Court_ to which the 
decree is sent has no jurisdiction to execute 
it without an express order of the District 
Judge under R 88. 22 C 764. But see 15 M. 
345 ; 164 I.C. 917 (L.) which held that it was 
only an irregularity in procedure which 
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for execution if situate within the same district as the 
ModeoHransfcr. passed such decree, such Court shall 

send the same directly to the former Court. But where the Court to which the 
decree is to be sent for execution is situate in a different district, the Court 
which passed It shall send it to the District Court of the district in which the 
decree is to be executed. 

Loc. Ams — [Allahabad and Oudh ] Rule 5 For the word “District"’ where 
it occurs after the words “same" and “different" read '‘Province”. 

[Rangoon ] Rule 5. The following proviso shall he added-— 

Provided that where the Court to which the decree is sent for execution is presided 
over by the same Judge as passed the decree, such transfer may be effected by recording a 
formal order of transfer m the diarj- of llie execution piocecdings. 

6. [S. 224.) The Court sending a decree for 

shall^e executed by another execution shall send— 

Court. 

(fl) a copy of the decree; . , . , , , 

Ih) a certificate setting forth that satisfaction of the decree has not been 
obtained by execution within the jurisdiction of the Court by which it was pas- 
sed, or where the decree has been executed m part, the extent to which satis- 
faction has been obtained and what part of the decree remains unsatisfied ; and 
{c) a copy of any order for the execution of the decree, or, if no such 
order has been made, a certificate to that effect. 

Loc Ams —[Allahabad, N -W.F P and Oudh ] Rule 6 to be re-numbered 6 (1) 
and the following sub-rule (2) be added.— 


Notes. 

could be waived and did not affect the juris- 
■dictonof the transferee Court. A Munsiff 
transferred a decree for exccutiou to the Sub 
ordinate Judge in the same district, though 
there was no express prayer for the transfer 
by the decree-holders. There was some irre 
gulanty in the manner of transfer but the 
decree-holders acquiesced in it. that 
the Munsiff could transfer the decree as both 
the Courts were situate in the same district, 
and the irregularity in the manner of trans- 
fer did not prevent the Subordinate Judge 
from having seisin over the execution. oJ 
CL.J.47=1936_C.S71. Transfer of decree 
to another District — Certificate of non- 
satisfaction sent to Senior Subordinate 
Judge instead of to District Judge— ffeW, 
that It was only an irregularity, and that the 
proceedings in execution taken before the 
Subordinate Court are not illegal and ultra 
•vires, especiilly when no objection is taken 
at the earliest opportunity by the judgment- 
debtor. 164 I C 693=38 P.L.R. 505=1936 
P. 765. The Court ought to send it back to 
theUudge that sent It foi adopting the cor- 
rect procedure and not dismiss the execution 
application. 28 I.C 682 It is open to the 
parties to question at any stage the jurisdic- 
tion of the Court to execute it 49 I.C. 374 
=4 PL J 49. But see 164 T.C. 917 (L.) 
where it was held that the oarty who allows 
the Court to exercise jurisdiction m a wrong 
way cannot afterwards turn round and 
challenge the legality of the proceedings due 
to his own invitation and negligence 
O. 21, R 6 -^n order of transfer of a 
decree takes effect from the date on which 
the order is made and the Court to which 
the decree is so transferred can from that 
date entertain an application for execution 
even though a copy of decree hasnotbwn 
received by it. (35 M. 588, Appr. ; 55 M.L.J. 


120, Overr ) 56 M. 692=144 I.C. 923 (2)=6S 

M. L.J, 137. The words “copy of ary order 
for the execution of the decree" in Cl. (c) 
mean a copy of any subsisting order. 13 B, 
371. Judgment of a Native Slate is a foreign 
judgment. British Indian Court has power 
to see whether a foreign Court had jurisdic- 
tion. R 7 applies only to British Court 40 
B. S51—36 LQ 363. No formal order neces- 
sary as to transfer when the transferring 
Court and the Court to which a decree is 
transferred are presided over by same Judge. 
lOS IC. _6S4=5 R 613. Notice to execute 
can be issued only by Court to which the 
decree IS transferred, 63 I C. 116=26 C.W. 

N. 292 Where decree has been transferred 
to another Court for execution, decree- 
holder need not make a second application 
to the latter Court to execute it. Where 
notice IS issued under 0 21, R. 22, the appli- 
cation must have been in form and substance 
one for execution and not only for transfer 
2 P 909=74 I.C. 753. Certificate wrong— 
Oiurt to which the decree is transferred 
need not get the certificate amended, but can 
execute decree 93 I C. 257=1927 P. 807. On 
this section, see also 31 C W N 1052 Omis- 
sion to send certificate through no default 
of decree-holder is only an irregularity. 35 
CWN 308=134 IC. 944=1931 C 649. 
Order for— Simultaneous execution— Notice 
to iudgment-debtor--Necessity 39 CW.N. 
165=1935 C 268 Simultaneous execution— 
Order of transfer of decree while execution 
pending^Power to make. (Ibid ) Applica- 
tion to take decree papers from Court- 
Practice of Sind Judicial Commissioner’s 
Court. 27 S.L R. 312=1933 S. 343 

0. 21, R. 6 (2) (Allahabad) —It is open to 
a decree-holder, who obtains personally the 
certificate and copy of the decree in accord- 
ance with R. 6 (2), either to take them to the 
Court to which they are sent, or to return the 
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(2) Such copies and certificates may, at the request of the decree-hokJer, be handed 
ri\er to him or to such person as he appoints, in a «ealed coifr to be taken to the Court to 
which lhe> are to be sent, 

[Rangoon.] Rule 6 The following pioiiso shall be added — 

Provided that where a transfer is eftcctcd under the proviso to R. 5, it shall not 
be necessary to send the above documents. 

7. [S. 225.] The Court to which a decree is so sent shall cause such 

copies and certificates to be filed, without any further 
Court receivi^ copies of pj-gof of the decree or order for execution, or of the 
wuhout^proof. ^ thereof, unless the Court, for any special 

reasons to be recorded under the hand of the Judge, 

requires such proof. 

8. [S. 226.] Where such copies are so filed, the decree or order may, it 

the Court to which it is sent is the District Court, be- 
^ecution of decree or executed by such Court or be transferred forexecu- 
i°s’^sent. subordinate Court of competent junsdic- 

tion. 


9. [S. 227.] Where the Court to which the 
Execution by High ^urt decree is sent for execution is a High Court, the 
other decree shall be executed by such Court in the same 

manner as if it had been passed by such Court in the 
exercise of its ordinary original civil jurisdiction. 

Application for execution. 

10. [S. 230, para. 1.] Where the holder of a decree desires to execute it. 


Notes. 

■copy and the certificate to the Court which 
issued them. If he takes the latter action then 
the Court which passed the decree _ becomes 
again seized of the matter, and is either able 
to grant execution itself, or to grant a new 
certificate for transfer. 163 I C. 231=1936 
A L.J. 254=1936 A 369. 

0 21, R. 7— Executing Court cannot 
■question the jurisdiction of the Court pass- 
ing the decree 38 B 194 , 9 P 829=1931 P 
27, 61 MLJ. 520; 9R.4S0 (FB),!! P,94, 
138 LC 376=1932 L 601; 13 P. 17=151 IC 
368 (2)=1934 P. 203, 38 BomLR 1023 
But jce 54 C L J 593=137 I C 375=1932 C 
380 ; 46 1.C 419=22 P R. 1919 , 9 Luck 435= 
147 1 C 1209=11 0 W.N 169=1934 0 75 
(FB);1S2 IC 135 (2)=35 PLR.482= 
1934 L. 652. o/yo 10 BurL.T. 159=361. 
C 10 ; 1931 P. 27. But see 1931 A L J. 653= 
1931 A. 689. But if decree is a nullity, 
■executing Court can refuse to execute it. 
1930 R 337 (2)=8 R. 409. Rule /oes not 
apply to a foreign decree transmitted to a 
British Court 1913 M.W.N. 605=20 I.C 
704 (See on appeal 26 LC 287=27 
535) Judgment-debtor allowing minor to 
prosecute appeal— Newly appointed executor 
not impleaded— Objection to decree raised 
in execution— Sustainability — Waiver. 31 
Bom.L R 1254. 

0.21, R 8.— The mode of sending the 
decree for execution under 0 21, R. 5 is a 
necessary part of the conferring of jurisdic- 
tion and Without the mode being earned out 
as prescribed in the statute no jurisdiction is 
conferred 1933 L 839. Ordei forwarding 
a decree for execution need not be signed by 
the District Judge himself. 23 C 481. See 
22 C. 764. Court having no jurisdiction over 
■a decree transmitted to it cannot execute the 


same The rule in execution is, a Court cap 
only act through its officers within its terri- 
torial jurisdiction. 33 M.LJ 750=43 I C, 
79 ButJ^e 152 LC 891=1934 M 573=40 
LW. 284, where the words “competent 
jurisdiction” have been held to mean “com- 
petent to sell in execution” and not refer- 
rable to territorial jurisdiction. The law of 
limitation prevailing at the time of applica- 
tion must be applied 1 M 52. When there 
are different laws of limitation^ in force m 
two Courts, the law applicable is the law of 
the Court to which the decree is sent for 
execution BengLR. Sup, Vol 970 But 
see 17 C. at 497. When decree of a Court of 
a foreign state is being executed in British 
India the law of limitation applicable is the 
law which would have been applicable in 
case the decree had been passed m Bnlish 
India 14 C. 570. 

0. 21, R. 9— The “manner” of execution 
refers to the procedure under which the 
execution is to be had, and has no reference 
to limitation. 24 C. 473 (491). When the 
Original Side of the High Court executes 
its own decree it is at the same time the 
(jourt which passed the decree and the 
Court which executes it But in no way can 
the Original Side of High Court be said to 
be a Court which passed the decree which 
actually was passed by the Court of Small 
Causes In the case of a decree passed by 
the Small Cause Court and transferred to 
High Court for execution High Court 
cannot exercise its powers under R. 233 of 
the Original Side Rules and direct the pay- 
ment of decretal amount by instalments. 
149 1.C 763=1934 R 197. 

O 21,R. 10— An application for transfer 
of a decree for execution 1^ another Court 
is not a substantive application for execution . 
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. , .he shall apply to the Court which passed the decree or 
Applicauon for execution. officer (if any) appointed in this behalf, or if 

the decree has been sent under the provisions hereinbefore contained to another 
Court, then to such Court or to the proper officer thereof. 

Loc. Ams — [Lahote ] Add the following proviso to R 10 — 

“Provided that if the judgment-debtor has left the jurisdiction of the Court which 
passed the decree, or of the Court to which the decree has been sent, the holder of the 
dccret' niaj apply to the Court w’ithin whose jurisdiction the judgment-debtor is, or to 
the officer appointed in this behalf, to order immediate execution on the productioir of 
ihe decree and of an affidavit of non-satisfaction by the holder of the decree pending the 
receipt of an order of transfer under S. 39." 

[Rangoon.] Add the following, namely:— 

Rule 10. —At the time of presenting the application for execution or at the time 
of admission thereof the holder of a dcciee may, if he wishes, deposit in the Court the 
fees reqmsite for all necessary proceedings in the execution. 

Rule 10-A —If no application is made by the decree-holder within six months of 
the date of die receipt of the papers, the Court shall return them to the Court which, 
passed the decree with a certificate stating the circumstances as prescribed by S. 41. 

11. [S. 256.] ( 1 ) Where a decree is for the payment of money the Court 
^ may, on the oral application of the decree-holder at 

ra app ica ton time of the passing of the decree, order immediate 

execution thereof by the arrest of the judgment-debtor, prior to the preparation 
of a warrant if he is within the precincts of the Court. 


Notes. 

The transmission order in such case is a 
ministerial and not a judicial order. Such 
an order can be passed e;tr Parte and the 
Court passing it has no junsdiction to decide 
whether a subsequent apphcation in the 
transferee Court will be withm limitation or 
not. Therefore, an order passed by the 
transfernng Court cannot be regarded as a 
final adjudication on the question of limita- 
tion and an apphcation for execution filed in 
the transferee Court more than 12 years 
after the passing of the decree is bej’ond 
time and cannot be considered a continuation 
of the pnor applications before the transfer- 
ing Court. ^ 158 1 C. 127=1935 L. 508. There 
is nothing in the Code to prevent separate 
and successive applications for execution in 
respect of each item decreed 18 C. 515. 
Where judgment-creditor has obtained a 
decree for principal and interest to date of 
payment and costs and has applied for exe 
cution and has executed it in respect of the 
principal Md costs subsequently puts in a 
fresh application for interest only— a prayer 
omitted in the prior application— the apphea- 
Uon IS not sustainable. 57 B. 468=35 Bom 
L.R 620—1933 B 364. \^hlere persons enti 
tied to separate amounts under a decree join 
m one apphcation for execution, and if one 
of them withdraws, the application can con- 
VnA® remaining applicants. 

S? 402=1935_ A.W.R. 98=157 t C. 429. 

in a partition suit which was dismis- 
sed, thrwe defendants were allowed separate 
costs and one decree was actually drawn up, 
one application by all of them for execution 
of the decree stating that they are entitled 
to the separate amounts of costs set forth is 
mamtamable as the law does not require that 
^parate applications should be made. (Ibid.) 
Rule governs only applications made to con- 
tmue the smt but not made after the termi- 


nation of the suit 48 I C. 840=41 M- 
510. The person appearing on the face of 
decree as the deciee-holder is entitled to 
execute it unless it be shown by some other 
person under R. 16, that he has taken the 
decree-hoMer's place. 18 C 639. See also Z 
M. 216 A person claiming under the 
decree-holder can also apply See S 146 
Every decree-holder must apply for execu- 
tion, and no exception is made in cases 
arising under 0 38, R. 11. 12 B 400. Until 
the Court has received a decree it has no 
jurisdiction to entertain an apphcation for 
execution. 27 L.W. 423. In case where 
decree is transferred, application for execu- 
tion must be made to transferee Court and 
not to parent Court. 1931 L. 14=130 I C. 
521: 152 I.C. 128=1934 L 728 Execution 
petition against a dead judgment debtor is 
not in accordance with law and does not 
save limitation. 148 LC. 131=1934 A.4W 
0. 21, R 11— As to applicability of this 
rule to application for restitution, see 1937 
M. 173 Section 51 of the Code should be 
read along with this rule and 0. 40, R. 1. 35 
C.WJ4. 1066 Burden of proving application 
is not time-barred and in accordance with 
law is on applicant. 134 I C 1182=1931 S. 
160, Mistaken entry as to date of decree in 
the application is m immaterial irregularity. 
(Ibid) Where relief asked for is for sale of 
property outside jurisdiction of Court, the 
application is not m accordance with law. 
(Ibid) Applications for execution of a 
decree are proceeding.s in the suit 20 B. 198. 
Where an erroneous order of Court has pre- 
vented decree-holder from proceedmg with 
execution of his decree, Court may treat a 
subsequent application to amend the previous 
one, as a fresh application itself. 53 l.C. IIU 
A defective application for the execution of 
a decree, unless it is cured, is liable to be 
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(2) [S. 235.] Save as otherwise provided by sub- rule ( 1 ), eve^ applica- 

„ , tion for the execution of a decree shall be in writing, 

Written application. signed and vciified by the applicant or by some other 
person proved to the satisfaction of the Court to be acquainted with the facts of 
the case, and shall contain in a tabulai form the following particulars, namely 
(o) the number of the suit; 


Notes. 

dismissed. 11 1.C. 696 (1). Refusal to cor- 
rect mistakes pointed out by Court, and con- 
sequent dismissal of execution petition— 
Effect on limitation 131 I C. 33=1931 A. 722. 
Application under S. 73 for rateable distribu- 
tion IS not one in execution, but Court can 
allow amendment of same 9 O.W.N. 1079. 
Execution application without giving neces- 
sary particulars is mere scrap of paper. 7 P. 
L.T. 350=1926 P. 533. Rule makes no men- 
tion of a temporary alienation of land. 58 1.C. 
603=2 Lah.L.J. 398 Rule does not apply to 
applications for an order absolute under S.89 
of the Act (0. 34, R S). 21 C 818 A mort- 
gage dreree cannot be executed against some 
of the owners of the equity of redemption 47 
I.C 907 A mortgagee decree-holder having 
obtained delivery of possession found out 
subsequently that the execution proceedings 
became infructuous owing to the property 
having been transferred pendente life by the 
mortgagor, and applied for execution afresh 
against the transferee. Held, that the applica- 
tion was one under R. 11 and not under R 97, 
55 A 235=144 I.C 70=1933 A.L J. 113=1933 
A. 201 See also 153 I.C. 422=1935 A.W R. 
534=1935 A. 179 Rule does not bar the 
maintenance of concurrent execution. Court 
may allow amendment and R 17 does not bar 
it. 4 P. 328=71 I.C. 741. An order by Court 
at the time of the decree that the attachment 
effected before the j udgment shall continue 
is not an order in execution Nor can an 
application made by the plaintiff under 0. 39, 
R 6, for sale of the goods attached before 
judgment be regarded as an application for 
execution of a decree as contemplated by 0 
21, R. 11 or by rule 10 of Ch. 27 of the High 
court (0 S.) Rules 40 C.W.N. 1317. All 
decree holders desirous of enforcing their 
decrees must apply for execution. There is 
no exception in cases arising under 0. 38, R. 
11 12 B. 400 But where the property is descri- 
bed m the plaint and in the mortgage decree 
and a plan of the property is also on the re- 
cord, It 13 doubtful whether an application in 
the form prescribed under R. 11 is m every 
case necessary Where a final decree has been 
passed and the decree-holder applies to the 
Court to sell the property, it is the duty of 
the Court to sell the property on such applica- 
tion after obtaining the necessaiy particulars 
from decree-holder. 149 I.C 1066 (1)=1934 
L. 58. Non-complance with immaterial provi- 
sions will not vitiate an execution applica- 
tion. 65 I.C. 14=1922 S. 29; 96 I.C. 554=1926 
C. 1146. Mere omission from execution 
application of particulars required by R. 11, 
would not always make it otherwise than in 
accordance with law, if the omissions are not 
such as to make it impossible for Court to 
■ 1-96 


issue execution on it. If application, though- 
defective m some particulars is one on which 
execution could be lawfully ordered, then the 
application must be held to be one in accord- 
ance with law. What has to be looked at is 
whether the executing Court would or would 
not issue execution on the application as 
preferred to it. An application in substantial' 
compliance with law is effectual to stay the 
progress of limitation under Art. 182 (5), 
Limitation Act, whether the Court admits, or 
rejects, or returns the application or allows 
it to be amended. 36 Bom L.R. 643=1934 B. 
307. Failure to file affidavit and encumbrance 
certificate along with execution petition in 
respect of final mortgage decree for sale does 
not render application not in accoi dance 
with law. 1932 A L.J. 578=1932 A. 484=13& 
I C. 201. Nor does failure to specify mode 
of execution. 1932 L. 534=138 1 C- 249 Nor 
omission to state names of persons interested 
in decree. 33 P.L R. 549=139 1 C. ISl Nor 
omission to mention uncertified payment out 
of Court 151 1 C 1015=38 C W N. 163=1934 
C. 465. Application headed as one under 
11 but not in proper form— Court acting 
thereon and granting relief— Application is 
one in execution and order is legal. 1928 M. 
129(2). A person appearing on the face of 
the decree as the decree holder is entitled to 
apply for execution, unless it be shown by 
some other person that he has taken the 
decree holder’s place 18 C. 639. An applica- 
tion for execution made by A as guardian of 
B, who was a major at the time of execution^ 
cannot be considered as an application of B 
under thus rule. 28 M 396. But see 1930 L. 
603 Where an application for execution was 
presented by the son of a decree-holder on. 
his behalf and the Court returned the applica- 
tion for amendment as not being made by 
the proper person under R. 11 (2), no men- 
tion being made in the application that the 
son was acquainted with the facts 'of the case ; 
Held, that the application was rightly retur- 
ned by the Court under R. 11 (2), and such 
application could not be said to be pending 
in Court when it was not filed afterwards by 
making proper amendment. 1937 Sind 108. 
The Code in its provisions relating to execu- 
tion does not seem to provide for the execu- 
tion of a conditional decree which is to- 
become absolute upon the failure of defen- 
dant to do a certain thing. 10 C.W.N. 306» 
Application for execution— Decree affirmed 
on appeal— Appellate decree not expressly 
mentioned in application— Effect 9 P. 829. 

Verified— An application verified by the 
general attorney for the decree-holder, is 
properly verified even if the principal is re- 
siding within the jurisdiction of the Clourt. 
26 A 154. Requirement as to verification — 
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{b) the names of the parties; 

(t) the date of the decree; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any, and (if any)wbat, payment or other adjustment of the 
matter in controversy has been made between parties subsequently to the decree; 

(/) whether any, and (if any) what, previous applications have been 
made for the execution of the decree, the dates of such applications and their 
results; 

(g) the amount with interest(if any)due upon the decree, or other relief 
granted thereby, together with particulars of any cross-decree, whether passed 
.before or after the date of the decree sought to be executed ; 

(A) the amount of the costs (if any) awarded; 

(i) the name of the person against whom execution of the decree is 
sought ; and 

(;) the mode in which the assistance of the Court is required, whether— 

(i) by the delivery of any property specifically decreed ; 


Notes. 


Pleader conducting trial, application filed by 
— Presumption— Saving of limitation. 31 
Bom.LR. 355=117 1.C 526=1929 B 196; 151 
I C 886=1934 N 224. Where there are a 
number of decree-holders some not acquam- 
ted with the facts of the case, all that the 
law requires is that the application should 
be verified by some person acquainted with 
the case. 2 P. 809=4 Pat L T 513. Decree- 
holder's disappearance— Nothing known as 
to his death— Pleader can apply. 7 Pat.L.T. 
220=1925 P.692 

0 2ljiR, 11, Cl. (b).— When a decree is 
binding upon a minor, execution might be 
sought against him through his guardian 


Clause (d).— Where the judgment-debtor 
objected to execution of decree on the 
ground that decree -holders were 
trying to execute the decree of the first 
Court, which had been superseded by the ap- 

S ” Lte decree, which alone could be executed, 
, that what the decee-holders were trying 
to execute was the mandatory part of the 
decree of the first Court as afiirmed by the 
Court of appeal, and it would be the merest 
technicality to say under these circumstances 
that the decree-holders were asking for the 
.execution of the decree of the first Court as 
somethin? distinct from the decree of the 
appellate Court. 9 P. 829=129 1 C 138=1931 
P.^. (Case-law reviewed.) 

Clause (e).— Decree- holder was bound to 
state m his application any adjustment bet- 
WMn the parties after decree, whether such 
adjustment had or had not been certified to 
the Court. 10 B 288 Sale in execution is 
invalid where decree holdei ignored part- 
payment of decree amount and applied for 
the entire decree amount. 11 P. 796. A 
cerhfication of payment made by decree 
holder after the decree is barred, is not a 
ste^ in-aid of execution and cannot revive 
limitation. 1933 S. 365=147 I C. 30. 

Clause (f).— An application which does 
not contam the particulars mentioned in this 
•clause IS only formally defective, and sub- 
stautiaUy roinplies with the requirements of 
the rule. 16 M. 142 ; 65 1.C. 120. Executing 


Court must either allow a defective applica- 
tion to be amended or reject it 2 L L.J 104 
=55 LC. 16. A bom fide mistake can be 
amended. 26 MLJ. 83=21 I.C. 782. A 
defective application is m accordance with 
law. 40 M. W9=32 M LJ. 621. See also 96 
I.C 554=1926 C. 1146 Where a person 
relies upon a particular ground as reviving 
limitation for an execution application, it is 
incumbent upon him to specify that ground in 
the application. If he fails to do so, it is not 
open to him to take advantage of it subse- 
quently. 1933 S. 365=147 1 C 30. 

Clause (g).— Interest from date of appli- 
cation and date of sale may be ordered, even 
though not specifically claimed. 36C.W.N. 
404=138 1 C 718=1932 C. SSS. Purchaser 
under sale in execution is not bound to 
inquire whether judgment-debtor had a cross- 
judgment for a higher amount 14 C. at 25 
(P C). Omission to state date of prior 
application is not a material defect but 
omission to mention the existence of cross- 
decrees however may be a material defect, 
71 1 C 1054=1924 C. 398. 

Clause Ci) : Scope of.— Any method sug- 
gested by the decree-holder for the satisfac- 
tion of his decree which method is not 
actually prohibited by law, falls within the 
purview of R 11 (2) 0) (»)• 1928 L. 7 As 
regard’s proper form of deciee, see 19 B 34. 
The method of executing is one of procedure 
and not a substantive right. 9 I C 800. 
Judgment-debtor should be arrested only 
when he shows bad faith or negligence m 
satisfying decree. 11 I C 848=246 P L.K. 
1911. A decree declaring a party entitled to 
a -constantly recurring right to receive certain 
payments in kind, valued at a certain annual 
sum, cannot be executed, as the applicant 
would not be able to state definitely, as 
required by the Code, to what extent relief 
was desired. 4 M. at 220. See also 27 I.C. 
804=13 A.L.J. 136 In an application for 
execution of a decree to remove a building, 
the assistance of the Court should be asked 
for in the manner provided by R. 32 8 C, 
174, 18 C. at 465 ; 17 C. 532. “Otherwise as 
the nature of the relief may require" includes 
several methods. Sale without attachment 
is one method of execution , attachment of a 
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(ii) by the attachment and sale, or by the sale without attachment, of 
any property ; 

(iii) by the arrest and detention in prison of any person; 

(iv) by the appointment of a receiver; 

(v) otherwise as the nature of the relief granted may require. 

(3) The Court to which an application is made under sub-rule (2) may 
require the applicant to produce a certified copy of the decree. 

Loc. Ams —[Allahabad.] Rule ll.—Sabshiute for clau'^e \j) of 'jub-uilo (2)— 

“(/) The date of the last applicatiotf, i/f any"; and cdd the follo^\ln 5 proviso to ^ub- 
rule (2) — 

Provided that \\hen the applicant files with his application a certified copj of the 
decree the particulars specified in clauses (6), (c) and (h) iierd not tic given m the 
application, 

[Madras.] (a) Insert— (i) Whether the original decree-holder has transicircd 
any part of his interest in the decree and if so, the date of the transfer and the name and 
address of the parties to the transfer. 

(b) Add the followmg to sub-rule (2) (j) ; — 

"In an execution petition ipraying for relief by way of attachment of a decree of 
the nature specified in sub-rule (1) of R. S3 of this order, there shall not be included 
any other relief mentioned in this clause." 

(c) Add the following proviso at the end of sub-rule (2) *— 

“Provided that when the applicant files with his application a certified copy of the 
deciee, the particulars specified in clauses (b), (c) and (h) need not be given in the 
application." 

(Vide Fori Si. George Gacette, dated 20th October, 1936, Part II, pp. 1394-1396.) 

[Nagpur ] Rule 11 —After sub-clause (t;) of clause f;) of sub-rule (2) of 
R. 11, uisert the following proviso:— 

“Provided that, when the applicant files with his application a certified copy of the 
decree the particulars specified m clauses (b), (c) and (h) need not be given in the 
application ” 

[Oudh ] In R 11 for clause (/) of sub-rule (2), s^ibstiiutc the following — 

“(/) the date of the last application, if any " 

12. [S.236] Where an application is made for the attachment of any 
movable property belonging to a judgment-debtor but 
Application for attach- ^ possession, the decree-holder shall annex to 
no? m'^Sdg^^LStor’s the application an inventory of the properly to be 
possession. attached, containing a reasonably accurate description 

of the same. 

Application for attach- 13 [S 237, para. 1] Where an application is 
ment of immovable proper- made for the attachment of any immovable property 
ty to contain certain parti- belonging to a judgment-debtor, it shall contain at the 
culars. foot— 


Notes., under S. 52 must be accompanied by an 

■decree or debt is another. An application inventory 28 Bom.L.R. 1322=98 I C. 941= 
for execution by one method cannot be con- 1927 B. 52. The rule does not contemplate 
verted into another method. 91 I.C. 240 any enquiry before Court whether the pro- 
Ejectmentfor money decree is a method perty belongs to judgment-debtor or not. 
under Oudh Rent Act, S 61 19 I.C. 38=15 12 W.R. 329. A reasonable and accurate 

O.C. 381 Rateable distribution is not a form description of what is sold is required. A 
of execution— C. P, Code, S. 73. 25 N.L R. wrong date of the sale does not invalidate 
94=116 I.C 665=1929 N 148. Except in a the title acquired at such sale. 9 I.C 729=9 
case where decree itself directs the appoint- M.L.T. 319. Execution creditor is liable for 
ment of a receiver to work out the relief, no damages for wrongful seizure of property 
decree-holder has a right to ask for appoint- belonging to _ a stranger. 3 B 74. Scop? — 
ment of a receiver only under clause 4 of Father of Hindu joint family sued— Death 
R. 11. It would always bean alternative of father after decree— Sons impleaded as 
mode to the relief mentioned in cl. t2) (t) parties in execution— Decree-holder whether 
of R. 11, 1 .S., attachment and sale. 114 I.C. need file inventory. 31 Bom.L.R 1291. 
839=1929 M 20. O. 21, R. 13.— Intention of the rule is that 

0, 21, R 11, Cl (3).— Order for a copy the description m notice of attachment 
of decree is wholly needless when the Court should be sufficient to identify the property, 
in which the application is filed is the very 12 W.R. 488; 14 A. 1^; see 17 C. 631 (F B.) 

Court which passed the decree. 57 C, 996. under R. 17. Application not giving parti- 

0. 21, R. ll— Execution of decrees falling culars required by this rule is one not m ac 
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(a) a description of such propeity sufficient to identify the same and, m 
case such proper!} can be identified by boundaries or numbers in a record of 
settlement or survey, a specification of such boundaries or numbers; and 

(h) a specification o± the judgment-debtor's share or interest in such 
pioperty to the best of the belief of the applicant, and so far as he has been 
able to acertain the same. 


The following shall be substituted for 0. 21, R. 13 

Loc Am.— [Rangoon.] “13. (1) When application is made for execution of a 
decice relating to immoiable property, included within the cadastral or Town Survey 
and the decree does not contain a plan of the property, or for execution of decree 
the attachment and sale of such proper!}', the application must be accompani^ by a 
certified extract from the latest kmn or town map, with the boundary of the land ur 
question marked Vrith a distinctive colour. The particulars specified in the annexed instruc- 
tions, which have been issued regarding the fillmg up of forms of process concemmg 
immovable property must also be furnished so far as they are not given m the plan. In 
the case of other immovable property a plan is not required, but such of the particulars in 
die annexed instructions as can be given must be supplied .—(1) If the property to be sold 
is agncultural land which has been cadastrally surveyed and of which survey maps exist, 
the area, kmn number, latest holding number (if different kinds of holding; e.g , nee 
land and garden holdings, are numbered in different series, the kind of holding must 
be stated), field numbers (if the property does not coincide with one complete holding, 
year of kmn map from which the holding number is taken), and revenue last assessed 
upon the land, must be given; (2) in the case of other agricultural land, the area and 
village tract withm which it falls, distance and direction from nearest town or village 
and boundaries should be specified; (3) in the case of land in large towns the area, block 
or quarter, name or number, the lot number (if there are separate senes of lots, the 
series should be stated, and where the land forms part only of a lot particulars regarding 
that part), the holding number in the latest town survey map, if any, and year of the 
map, the rent or revenue last assessed on the land, must be given; (4) in the case of 
buildings situated in a large town when the land on which such buildings stand is not 
aftect^ the name or number of the street, or, if the street has neither name nor num- 
ber, the quarter or block name or number, the number of the building in the street or 
if It has no number, the lot number must be given; (S)' m the case of immovable property 
situated in a small town or village, such of the particulars in paragraphs 3 and 4 above 
as can be given should be given; (6) the purpose to which land or buildings are put the 
^enal and age of buildings, ali incumbrances and muniapal taxes should be stated- 
(7) the pdgment-debtor s share or interest in the property should be speafied. (2) Tht 
cost of the certified extract shall be reckoned in the costs of the application.” 


14. [S. 238 ] Where an application is made for the attachment of any land 
V * ■ ^ registered in the office of the Collector the 

extraef ^he applicant to produce a certified 

registei in certain cases extract from the register of such office, specifying the 
persons registered as proprietors of, or as possessing: 
any transferable interest in, the land or its revenue, or as liable to pay revenue 
for the land, and the shares of the registered proprietors. 


Notes. 

cordance with law for purposes of limitation. 
32 Bom.LR. 1368=129 I C. 159=1931 B 128. 
Court can call for an amendment to furnish 
necessary particulars. 65 P.LR 1016=35 
I.C. 95S._ List of properties filed not with 
application but at a time when execution 
is barred— Order of dismissal— Effect. 1926 
M, 260. An application for execution which 
refers to a list filed with a previous appli- 
cation IS plid. 12 C. 161. But iee 18 C. at 
465 and 17 C. 631. Where decree is not clear 
regarding proclamation of property, decree- 
holder m bs execution application can give 
an amplified description of the property 
giving the value of the property. 35 I.C. 368. 
}n case a decree-holder fails to specify an 
incumbrance which he holds, he is estopped 
from suing on it. IS M. 412. See also 100 


I C 493—52 M J J. 222 Decree-holdei has 
the^ nght to choose the property affamst 
^7 L.W. 594=109 I.C. 
872— 1^8 ii. f\Z (F.B.). Erroneous descrip- 
tion of judgment-debtor's interest in the 
property sold, due to gross negligence of 
decree-holder, will render him liable to pay 
auction purchaser. 27 N L.R- 
318=134 1.C 269=1931 N 116. 
j 14.— An application by the 

decree-holder for a certificate that the ex- 
tract from the revenue register is necessary, 
to enable him to obtain such a copy from 
the Collector s Office, is a step-in-aid of 
execution. 5M. 141. Application for attach- 
ment IS unnecessary in a decree passed for 
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15 [S. 231.] (1) Where a decree has been passed jointly in favour of 

more persons than one, any one or more of such per- 
Application for execution gons may, unless the decree imposes any conditions to 
by ,omt decree bolder. execution ot the whole 

.decree for the benefit of them all, or, wheie any of them has died, for the benefit 
of the survivors and the legal representatives of the deceased. 


Notes. 

0. 21, R, 15 : Joint Decrees —It is not 
.open to one of several decree-holders to 
apply for execution of a joint decree in 
respect of his share only , nor can the Court 
allow such execution for a share only. 1936 
A.M L J. 32. It IS incumbent on the appli- 
cant to state specifically in the application 
that it IS filed on behalf of all the decree- 
Jiolders._ Omission to so state is fatal to the 
application. (Ibid ) For scope of rule, ^ee 57 
M 696=1934 M 330=66 M L J 656 Object 
of rule explained. 13 Pat.L.T. 579=140 1.C. 
393=1932 P 359 Rule refers to a decree 
which has been passed jointly m favour of 
more than one plaintiff. It does not apply 
when the decree is passed in favour of one 
person only. 1S2 1 C 776=1934 P 627. Joint 
decree includes cases where rights of several 
parties have been determined by one and the 
same decree. 11 P. 445=1932 P. 261=139 
i C 397 When once a joint decree is given, 
It ever after remains a joint decree, any act 
or conduct of the decree-holder notwith- 
standing. 8 W R 132 ^ee also 17 W.R 497. 
It IS not competent to one of several joint 
decree holders to grant full discharge of the 
decree out of Court or to certify to Court 
complete satisfaction of the decree without 
concurrence of all the decree holders 45 A. 
401=74 1 C. 687=1923 A. 494 ; 20 1 C. 457=16 
0 C. 146. In the case of joint decree-holders 
a payment made out of Court by the judg- 
ment debtor to one of them can only absolve 
the judgment debtor in respect of the share 
of that particular decree holder. 1935 N 25 
=156 1.C 1003=31 N L R 271 Where out 
of four joint decree-holders two deciee- 
•holders have themselves applied for execu- 
tion and the third decree-holder has admitted 
payment, and the remaining decree-holder 
has taken no interest in the proceedings. 
Court is fully justified in permitting execu- 
tion by the deci ee-holders without making any 
order as to calling the other decree-holders. 
(ibtd) A decree obtained by a father be- 
comes a joint decree on the son subsequently 
obtaining a decree against the father declaring 
his right to a share of the debt due under 
the decree obtained by the father. 14 AI 
2^2 see 5 A. 27; 10 A 570 See also the 
observations in 12 MLJ^ 181=25 M 431, 
Validity of execution application by one of 
several surviving co-parceners. See 29 Bom 
LR 75 A manager of a joint Hindu 
iamily can give full discharge and the other 
members have no right beyond their share. 
27 IC 603=60 PLR 1915, see also 21 
I.C 177=25 MLJ.442. The rule is not 
applicable to the case of joint decree holders, 
■the execution of whose decree is conditional 
on their joint performance of a particular 
act. 6 A 69 See also 152 I.C 443=1934 


Pesh. 40 One of joint decree-holders is 
entitled to apply for an order absolute with- 
out joining the other party, subject to such 
orders as the Court might see fit to pass 
to safeguard the other party's rights. 11 
I C. 700=34 A, 72, See also 152 I C 
443 And the judgment-debtor is entitled 
to look for a valid discharge to him who 
executes the decree 7 Pat.L.T 708=103 

I. C. 75=1927 P. 329 No necessity to 
state in execution application that it is made 
by one decree-holder for the benefit of all 
the decree-holders— Application must not be 
dismissed merely because the name of one 
of the decree-holders is not mentioned in it. 
1930 L. 603 But 1936 A.M L J. 32 (noted 
fupra) The judgment-debtor has no right 
to object to any one of several joint decree- 
holders executing the whole decree, 8 N L. 

J. 91=54 1 C 924 Such an objection cannot 
be raised appellate Court when it has not 
been raised in executing Court 24 L.W. 
711=97 1 C, 375=1926 M. 1198. Judge has a 
discretion to allow one of several decree-hol- 
ders to execute the decree. 36 M 357=24 M. 
L J 541. Where two of three decree-holders 
have certified satisfaction but an assignee 
from the third applies for recognition of the 
assignment and execution, Court has a large 
discretion under R. IS and though it cannot 
entertain a plea of uncertified adjustment by 
judgment-debtor, yet if it smells fraud. 
Court IS entitled to disallow execution. 56 
M 316=1933 M 157=64 Ml.J 22 The 
rule does not contemplate a case where a 
decree is passed m favour of two Hindu 
widows, and one of them alone applies for 
execution of the entire decree. 26 A 318:15 
M 343 ; 25 M. 431 (F.B ) and 7 C. 831 . Where 
a decree is passed in favour of two brothers 
and only one of them signs the execution 
application and purchases property m execu- 
tion, the other brother is also entitled to a 
share in that property. (42 I.A. 177, Foil ) 
157 1 C 482=1935 L. 484 A member of the 
joint Hmdu firm in whose favour the decree 
existed is entitled to apply for execution of 
the whole decree for the benefit of them all, 
especially when all the other members of the 
firm have come forward in Court and stated 
that they had no objection to the execution 
of the decree by him. ISl I.C 575=1934 
Pesh. 76 (2). Decree in favour of firm can 
be executed by some of the partners 131 1 C. 
376=1931 L, 507. Suit in the name of a firm— 
Names of partners not disclosed— Payment of 
decree amount to a partner of the firm after 
dissolution operates as a valid discharge. IM 
I C 892=1928 S 37 Court to which a 
decree IS transferred for execution has no 

E ’ ' '’.iction to entertain an application for 
ng on record the legal representatives 
of a deceased decree-holder which must be 
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( J'l Where the Court sees sufficient cause for allowing the decree to be 
executed on an application made under this rule, it shall make such order as it 
deems necessary for protecting the interests of the persons who have not joined 
in the application. 

16. [S. 232.] Where a decree or, if a decree has been passed jointly in 
favour of two or more persons, the interest of any 
Application for execution decree-holder in the decree is transfeired by assign- 
by transferee of decree. anting or by operation of law, the transferee 

may apply for execution of the decree to the Court which passed it; and the 
decree may be executed in the same manner and subject to the same conditions 
as if the application were made by such decree-holder ; 

Ifotes. an application for execution by the 

made to the Court passing decree So the ounor decree-holder from being barred. 28 
execution of a decree so transferred need not C. 465. See also 25 M. 431 (F.B.). Applica- 
necessanlybestajed. 55 1 C 156. A decree lion though defective saves limitation I 
for costs in favour of 13 defendants cannot P. 609=69 1. C. 668, An application for 
be executed bj two defendants in respect of partial execution is a step-in-aid of execu- 
their proportionate share of the sum awar- tion 15 B. 242. If notice under this section 
ded 18 M, 464. Non compliance with amounts to "revivor'", See IS P. 102. Court 
requirements of R. 15— Court can allow can allow execution of cross-claims under 
amendment subsequently 122 I.C 179=1930 the same decree providing safeguards for 
A. 1^. As to decree foi costs indifferent the rights of other parlies, 44 I C 445. 
Courts, see 58 I.C 212=1 Pat.L.T. 426 On Similarity between the rights of each of the 
the death of one decree-holder the surriv- parties does not make partition decree a 
ing decree-holders can execute on joint decree in favour of co-sharers, 43 M. 
behalf of the legal representatives also. L.J. 379=70 I.C. 296=1922 M. 456. No 
The Court can inquire into the heirship in the appeal is provided against an order under 
course of execution when any person raises R. 15 or R. 16. 70 1 C 329=1924 M. 518. 
that question. 43 1 C 1008 It is not obliga- Where in execution of a decree for sale in 
tory on the Court to issue notice to the other favour of joint decree- holders, one of them 
joint decree holders 33 C. 3C6; 25 M. at 447 purchases the property with previous leave 

(F.B ). See also 96 I.C 692=30 C W N. 562 of the Court to execute the decree on behalf 

=1926 C 811: 7 Patl.T. 27=1925 P.591, of all, the other joint decree-holders have in 
But 1931 L. 600=32 P.L.R 290. Anyone equity a right to recover from him their 
of the decree-holders may, unless the decree share. 11 I C 517=33 A 563 The decree 

imposes a condition to the contrary, apply can be executed by the decree-holder or the 

for execution of the whole decree. 29 I C. transferee as per S. 49 and 0 21, R 16. 
181 : 1928 M. 800. A joint decree cannot be Although portions of a decree can be legally 
executed by one of several joint decree- transferred, the decree must be executed as 
holders in respect of his own share 4 Pat. a whole. 39 I.C 654=15 P.R. 1917 See 
L.J. 575=53 I.C. 803 , 2 Luck. ^9 ; 97 1 C. 896 also 2 Luck. 259. An assignee of a portion 
=1926 0.605 ButJfe32CWN 1107=1928 of the decree amount must apply for execu- 
C 861. Joint decree— Some applying for tion on behalf of all Where a certificate is 
execution of portion of decree giving up the issued on behalf of all the decree-holders 
rest— Others not objecting though parties — there is in fact a discharge of the decree and 
Subseque.nt application for execution the other decree-holders cannot execute the 
as to balance-Maintainability. 56 C. decree. 49 1 C. 141=1918 M.W.N. 507. Where 
12—117 IC 677=1928 C. 559 One of in a joint and several decree against B and 
two joint owners of a deciee, though such C, they were individually awarded costs as- 
decree was passed m favour of one single against A is entitled to execute his 
decree-holder, can execute the decree, if the decree against only one of the judgment- 
other joint owner refuses to join in executing debtois w,thout deducting the costs of both, 
it When the latter has been impleaded as a but after deducting the costs due to that 
party to the execution and has been served judgment-debtor alone. 34 I C 388=3 L.W. 
with notice, but takes no interest in the 267 

matter, _ his n^ts need not be safeguarded 0. 21. R. 16 • Scope and Appucation of 
as required by R IS, but the applicant cannot Rule — This rule does not apply to case of 
on that ground be refused permission to devolution by survivorship 140 I C. 393= 
execute the decree 39 C W.N. 961. Where 1932 P 359. Under R. 16, Court has no dis- 
the heirs of a deceased decree holder are cretion and the assignee of decree is entitled' 
themselves parties to an execution application to execution as of right, provided the other 
mere IS no question of any order having to conditions mentioned in the rule have beeni 
be made under sub R (2). 1933 P.609. satisfied. 1934. L 648 (2). Assignee by 
Limitation.— This rule is controlled Inr operation of law (by succession or inherit- 
S. 7, Limitation Act. 130 I.C 403=1931 L 5. ance) can execute decree. 59 B, 417=37 
Where one only of several joint decree- Bom.L.R. 150=1935 B 298. Where decree- 
nolders is a minor, S. 7, Limitation Act, holder died pending execution applicationr 
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Provided that, where the decree, or such interest as aforesaid, has been 
tiansf erred by assignment, notice of such application shall be given to the trans- 
feror and the judgment- debtor, and the decree shall not be executed until the 
Court has heard their objections (if any) to its execution: 


Notes. 

his heir and legal representative can continue 
the same provided he obtains order under 
this rule, and he need not resort to a sepa- 
rate proceeding. 134 LC 720=33 Bora.L R. 
818=1931 B 423; 55 M. 352=62 M.LJ 1 (F. 
B){Overnilirg SO M. l).This rule supersedes 
9 B 179 and 20 C. 388 at 395, 396 and gives 
eftect to 19 M. 306, 17 C. 341 ; 17 M.L J 391. 
The rule does not mean that each time the 
assignee comes to execute the decree he 
should come in under this rule. 31 CW.N. 
921=104 1.C. 4=1927 C 694. See also 149 1, 
C. 98=1934 R. lOl. There can be no assign- 
ment of rights pending suit under this rule 
even though a decree is passed subsequently. 
28 Bom.L K. 761=1926 B. 406. The rule also 
applies to assignees of awards filed in Court, 
27 CW N 666=1924 C 117, and to assignees 
of part of a decree. 44 M. 919=41 M L.J. 
816 (F B.) . 24 W.R. 11 ; 26 M. 101 ; 17 M L.J. 
475 , 17 M.L.J 503 , 48 A. 432=24 A L.J 430 
=1926 A. 346 ; 27 L.W. 544=109 IC.872= 
1928 M. 142. The transferee of a portion of 
an indivisible decree cannot execute it even 
partially 35 A 204=19 I.C. 304=11 ALJ 
249, 58 B 226=35 Bom LR. 1162=1934 B. 
59. But unless the whole interest is ex- 
hausted there is not a transfer within the 
meaning of this rule 66 I.C 679=1922 A. 
101. Also 39 I C. 654=15 P R. 1917. A 


decree-holder succeeding as heir to part of 
the propert} attached to a deceased judg- 
ment-debtor ran proceed against the pro- 
perty for the whole debt 103 I C. 911=1927 
M. 937. A decree obtained by two persons 
was sought to be executed by one of them 
alleging that the other had relinquished his 
right during pendency of suit. On an objec- 
tion being raised the other decree-holder gave 
a pwshis stating that he had no objection if 
tbe decree were executed by the applicant 
alone. The application ultimately failed for 
want of prosecution. A question being 
raised whether application was according to 
law and served as a step-m-aid of execution 
held, that the statement made by the other 
decree-holder in the purshts did not amount 
to a relinquishment or to an assignment of 
his interest in the decree The application 
made in reliance of the alleged relinquish- 
ment was mistaken It was however made 
by a person entitled to make it and was thus 
in accordance with law. 58 B. 428=36 Boro. 
L.R. 437=1934 B. 216. The rule lays down 
how a decree has to be transferred in case 
the transferee desires to have it executed, 
and recognizes only two modes of transfer, 
vt£, (I) transfer by assignment in writing, 
and (2) transfer by operation of law. An 
assignee under an oral assignment has, as 
such, no locus standi to apply for execution. 
15 B. 307. An execution application based 
on an oral assignment cannot be a step-in aid 
of execution. (1911) 2 M.W.N. 559=13 I.C. 


78. Oral assignment is not valid. 43 C. 990= 
43 LA 108=31 M L.J. 248 (P C) ; also 16 I. 
C. 807; 134 1 C 194=1931 L 116. No parti- 
cular form of assignment is prescribed m 
the case of decrees. Anything in writing 
which transfeis adccieeand clearly shows 
that the intention was to assign the decree is 
suflicient. What is lequired is an assignment 
in substance which is in writing I. W. 
336=1936 M 543=71 MLJ 161 Where 
pending a partnership suit, the Court with a 
view of piotecting the assets of the partner- 
ship, Itself sells a decree in Court, by auction 
through Commissioner to the highe.'it bidder 
from amongst the parties, a formal assign- 
ment in the sense of document which in 
form purports to assign the decree is not 
required by law provided the orders of the 
Court amount to an assignment of the 
decree m substance. (Ibtd.). A receipt 
acknowledging money paid for the sale of a 
decree is not an assignment in writing within 
the meaning of 0 21, R. 16 1934 L. 328 (2). 
A transfer by operation of law means a 
transfer on the death or by devolution or by 
succession and a transferee by operation of 
law would be a legal representative of the 
deceased decree-holder or the person in 
whom the interest of the decree holder has 
become vested under a statute, eg, the 
Official Assignee of an insolvent or the 
purchaser at a Court sale in execution of a 
decree Where the plaintift's adoptive 
grandmother had during her management of 
the estate obtained a money decree against 
a certain person and plaintiff having 
subsequently established his right to the 
estate as against the giandmotlier sought to 
enforce the decree obtained by her, held, 
that the execution proceeding was not legally 
sustainable and that all he could do was tO' 
apply for tbe appointment of a receiver or 
follow the procedure laid down in 0. 21, R. 
53. 57 B. 513=35 Bom.L R 795=1933 B 367. 
The words “operation of law" cannot apply 
to a case where a person has become the 
owner of a decree by some transaction utter 
vivos. 44 L W. 336=1936 M. 543=71 M.L J. 
161. An assignment of a derree by partition' 
is not valid. 9 1 C. 349=13 Bom L R. 22. A 
release by the benami assignee to the leal 
assignee does not amount to an assignment 
and the real assignee cannot then execute the 
decree. 8 P L.T. 163=101 1 C. 616=1927 P 170. 
True owner can execute a decree obtained m 
the name of benamidar. 114 1 C. 495. Decree- 
holder of decree-holder does not become 
transferee by operation of law SP 511=7 
PIT 793=96 I C 446=1926 P. 320. The 
transfer of a decree made by an instrument 
in writing takes effect from the date of the 
instrument and not from the date of its 
recognition by Court. 106 I.C 54 ; 26 SLR. 
153=1932 S. 71. Assignment of personal 
decree does not require registration. 106 LC- 
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Provided also that, where a decree for the payment of money against two 


Notes. 

485=192« M. 142. Assignee o£ a P^t ot 
decree can apply for its execution 19^ L. 
70=107 IC. 603. When one of several 
decree holders assigns the decree, and an 
application to recognize the assignment is 
filed, Court cannot recognize the assignment 
in respect of whole decree in favour of the 
assignee but only the interest of the assig 
nor-dccree holder. 145 1 C. 891— 1933 L, 473 
(1). Transfer of decree by a decree-holder 
after insolvency — Official Receiver can 
.object to execution. 1928 M. 360 (2)— 109 
I C 832. Amendment of decree subsequcnt- 
Fresh notice necessary under R. 16 
omission to give notice is oi a technical 
nature it is cured by S. 99, C P. Code. 1930 
it W N. 166 Where transfer was recognised 
"by Court, which passed the decre^ and 
execution is transferred to another Court, 
the latter Court cannot question transmree s 
right to execute. 11 P. 94=1932 P. 

=137 IC 472 An agent acting under the 
power of attorney obtained decrees on mort 
gages and pending proceedings for the sale 
of the mortgaged properties, the principal 
applied under 0 21, R 2 for satisfac 
tion of the decrees. But the agent assigned 
the decrees to a third party who applied 
under R. 16 foi recognition of the assignment 
and for execution. Held, that it was not 
open to the Court to go into the question 
whether the alleged satisfaction was bom 
fide or fraudulent, and that the decree being 
alleged to have been satisfied, the petition 
should be dismissed. 144 LC 237=1933 M 
523=64 M.L.J. 732 

APPLiCATiON.—Transferee should apply for 
.execution of decree, and cannot apply merely 
for recognizing him. as transferee. 14 M L.J. 
393 , 14M.L.T. 513=21 1.C. 609 : 105 1 C. 611= 
40.WN 1025. Application by tiansferee to 
be brought on the record without asking for 
execution of decree is not an application in 
accordance with law, as it is not an applica- 
tion for execution of the decree , (Case-law 
discussed.) 27SL.R 314=1933 5. 341. 

•also 1935 S. 26 But see 1933 R. 55. The 
prayer for substitution is necessarily implied 
in an application by a transferee for execu- 
tion of the decree under R 16 and the substi- 
tution of his name is in practice generally 
made before execution is proceeded with. 
1935 N. 230. Application by assignee, for 
.notice to issue under this rule, is an applica- 
tion for execut’on. 29 C 2.15 See also 1936 
AM.LJ.79. Application under— If can be 
.combined with application under S 39— Form 
and contents of— Tabular statement— Neces- 
sity— Calcutta High Court Rules (Original 
Side),Ch l7,Rr 1 and 2 39 CWN. 

961. Assignee of the decree, and not 
merely the transferee of the property forming 
the s'lbiect-matter of the suit, can apply 66 
I.C 878=1922 A 98 , 3 Pat L T. 625=69 LC. 
959=1922 P. 563 , 4 A.L J 759 See also 55 1 
•C 983=28 P L k. 1920. If a person obtains a 
decree for possession of certain property 
and sells poitions of it to others the vendees 


could not apply to execute the decree. 4 A L 
J. 759 ; 98 1 C ^6=1927 M. 240. As to whether 
transfeiee of a pre-emption decree can apply 
under this rule, see 0. 20, R. 14. Transferee 
of a decree for costs can apply. 7 A. 457. 
When decree has been assigned by one 
assignee to another the second assignee can 
apply under this rule even though the first 
assignee has not applied. 9 A 46 A creditor 
who attaches a decree is in much the same 
position as the transferee of a decree under 
this rule, 15 C at 376 Assignment during 
pendency of execution proceedings dates 
back to the date of execution application 9 
I.C. 549=13 Bom.L.R. 22. The provisions of 
this rule are mandatoiy, non-compliance 
rendeis all proceedings void. 2L ^0=^ 
I.C 884. Also 56 LC 461 , 5 Pat.L.J. 390=57 
LC. 250 ; 54 C 624 Transferee is entitled to 
the benefit of an attachment obtained by his 
transferor and can apply to execute for fur- 
ther sums becoming due under the decree b 
addition to the sum originally sought to be 
executed for. 13 M.L.T 145=18 I C. 691, 
Where properties were sold “with all arrears 
of rent" the purchaser should be treated as 
the assignee of the rent decrees as well. 57 
I C 874=25 C W N. 863 But see 59 C 297= 
137 LC. 857=1932 C. 439. The assignee of a 
decree pendente lite is entitled to execute the 
appellate decree. 35 M.L J 294=44 LC. 849. 
Where the assignee of a decree, has, at the 
time of assignment, knowledge of a suit pend- 
ing at the instance of the assignor's judg- 
ment-debtor against the assignor, he pur- 
chases the decree subject to the right of the 
judgment-debtor to claim a set-off when he 
comes to execute his decree, 161 I C. 45=8 
R Pesh. 154=1936 Pcsh 33 If there is an 
assignment pending proceedings in execution 
taken by decree-holder, there is nothing in 
the Code debarring Court fiom recognizing 
transferee as the person to go on with execu- 
tion. 26 C, at 253 See also 16 A. 133 , 12 
MX J. 348; 167 LC 575=1937 Pesh. 18, [1931 
B 423 ; 1930 C, 614 . 1926 C. 957 , 31 C. 324 ; 
26 Cal. 250; 1932 M. 73 (FB.);1921P. 180, 
1924 P 576 and 1930 Sind 283, Rel. on; 1927 
All 165, (F B.), Diss ] Assignee of a preli- 
minary mortgage-decree for sale cannot ask 
for execution, and for passing of the final 
decree under this rule. He must first get a 
final decree. 32 I.C 981. Regarding assign- 
ment of preliminary deciee in partition suit, 
jcc 24 L. W 392=97 I.C. 754=1926 M. 1129. It 
is not necessary that transfer should be 
effected before the death of the judgment- 
debtor If effected after his death, tians- 
feree can take out execution against his legal 
representatives. 11 B 727 If the assignor 
is dead the assignee will be required to 
produce a succession certificate. IS M. 419. 
But it may be produced at any time during 
the pendency of the proceedings. 19 C 482. 
When a minor succeeds to an estate which, 
up to the date it fell into his hands, had been 
in possession of the executrix, there is a suc- 
cession or transfer by operation of law 16 C. 
347 at 349 , 11 B, 368 See 4 CW.N 785 and 
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-or more persons has been transferred to one of them, it shall not be executed 


Notes. 

21 M. 3S3 at 356. If a Hindu female such as a 
MTidow or daughter suing on behalf of an 
estate to recover propeity repiesents the 
ultimate male heirs entitled to the estate, 
they are bound by the litigation and they can 
take the beneht of it. But there is no prin- 
ciple v?hich can avail the widow of the last 
male owner to enable her to execute the 
decree wrongly obtained by a person claiming 
to be the adopted son of the last male owner 
but whose adoption was subsequently found 
to be invalid 1933 M.W.N. 1143. Assignee 
of a decree which has been attached can still 
execute it, but subject to the rights of the 
attaching creditor 17 1 C. 323=13 M L.T. 
227. Assignment of decree is not affected by 
subsequent order of attachment. 26 S.L.R. 158 
=1932 3. 164 . 26 SL.R. 153. Till a trans- 
feree is brought on record he has no right to 
execute the decree. He cannot question 
attachment of the decretal amount deposited 
to the credit of his assignor if before that his 
assignment had not been recognised 4 R. 
426=99 1.C 309=1927 R.55. Assignee can 
enter up satisfaction without an execution 
application 17 LC 617=12 M L.T. 592. He 
can execute the decree and his rights can be 
determined even though he himself has not 
filed the execution application. 4LahLJ. 
259=1922 L 396 Assignment of rights prior 
todeciee 30 I C. 831. Equities between 
decree-holdci and judgment-debtor will be 
taken into consideration against transferee. 
Plea of partial failure of consideration for 
assignment, if can be raised by the assignor 
as well as by the judgment-debtor. 4 P. 120= 
1925 P 449; 137 1 C 715=1932 M W.N. 326= 
1932 M 327. Judgment-debtor cannot plead 
uncertified payment in application by trans- 
feree 149 LC 218=1934 A.L J. 763=1934 A. 
445,1934 3. 205. Judgment-debtor cannot 
question on assignment for inadequacy of 
consideration for assignment. 20 I C 685= 
18C.W.N. 450 But he has got anghtof 
appeal against an order recognising transfer 
of a decree. Order allowing execution by 
assignee-decree-holder is not appealable as 
an order but is appealable under S 47 1934 

L. 328 (2) , 26 1.C. 944=2 L.W. 109. In the 
absence of allegation of fraud, want of con- 
sideration IS immaterial, if the transferor 
and transferee are agreed. 26 I.C. 685=18 
CW.N 450, or unless the assignment is a 
sham transaction 49 I.C. 141=1918 M W N. 
507 See also 1932 M. 327=137 I.C 715=1932 
M W.N. 326 When transferee applies under 
this rule judgment-debtors cannot contend 
that the decree was obtained by fraud 
iS B 307; but can contend that transfer 
was fraudulent. 23 I C 951=1 L W. 206. Sec 
aim 28 C W N. 963=1925 C 23 Where a 
decree is handed over to a trustee by the 
decree-holder and the trustee makes no 
application under R 16, but a joint applica- 
tion for execution is made by the trustee 
and decree-holder, the joint application can 
be looked upon as two separate applications 
of two different sets of persons amalgamated 
1-97 


for purposes of convenience and hence even 
though the trustee can be disallowed to exe- 
cute the decree, the decree-holder can be 
allowed to do so. 146 I.C. 872=1933 L. 638 
To WHAT COUET Apruc-VTION MADE.— 
Application can be made only to Court which 
passed the decree 25 A. 443 ; 27 C. 4-18 , 132 
I C. 183=1931 L. 499 . 11 P. 94=137 1 C. 472= 
1932 P. 168; 1937 Oudh 111 inoted infra) ; 39 
C.W.N. 961. But an order by a Court to 
which the decree is sent for execuiion is not 
void. 17 M.L.J. .300. 1934 L. 648(2) Th- 
provision contained in R. 16 doesnoimear 
that the (ikiurt, which passed the decree and 
to which an application has to be made for 
execution by a transferee of the decree, 
ceases to be an execution Court. The appli- 
cation of the transferee must be an appli- 
cation for execution of the decree 1934 A. 
L.J. 768=149 LC. 218=1934 A. 445, The 
legal representatives of the decree-holder 
can be brought on record even in the Court 
to which a decree is transferred for execu- 
tion. 71 I.C. 409=1923 N.105 1935 S. 26, 
So also the official liquidator of a bank under 
liquidation. 161 I C. 662=1936 L. 152. The 
Court must enquire into the validity of an 
assignment if questioned. 23 I C. 951=1 L. 
W. 206. See also 24 I.C. 766 ; 28 C.W.N. 963 
=84 1 C. 68=39 C.L J. 590=1925 C, 23 : but 
should not enquire into the bad faith of the 
transferee, while recognising the transfer, 33 
I.C. 71 (Doubting 19 M. 230), Objection to 
execution by transferee of deciee on the 
ground that transferee is mertly henamidar 
for judgment-debtor, should be raised in the 
course of proceedings taken on the appli 
cation under R. 16 Such an objection could 
not be entertained by the Court to which the 
decree is transferred for execution 165 I C 
891=19360 WN 1236=1937 Oudh 111. The 
decree-holder can always execute the decree 
if the transferee is not on record and has not 
applied for execution. 29 M L.J. 698=31 I 
C 542 . 34 1 C. 791=3 L W. 521 , 1933 S. 119= 
144 I.C. SO : 146 1 C. 872=1933 L. 638 ; 152 1 C 
443=1934 Pesh 40; 1935 A.L.J. 1179=1935 
AWR 1108=1935 A 1001, 1935 N 230. 
Where the decree is satisfied the transferee 
decree-holder cannot thereafter apply to 
execute the decree over again. Whatever 
rights he may have are available only against 
the executing decree-holder and not against 
the judgment debtor 41 L.W. 295=1935 M. 
383=68 M.L.J. 392. The executing Court 
cannot refuse to allow execution at the 
instance of the transferor till the transferee 
is formally recognized by the Court by substi- 
tution of his name for that of the original 
decree-holder. Whether such substitution is 
accomplished by an order of the Court passed 
upon a separate application made by the 
transferee under 0. 22, R 10 or upon an 
application by him for execution of the 
decree under 0. 21, R. 16, C. P. Code, is im- 
material 1935 N 230. It is also immaterial 
whether assignment is before filing or during 
pendency of execution petition. 3/ Bom L.R 
489=1935 B. 331 The judgment-debtor 
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against the otheis. 


Notes, , ^ 

tamiot object on the ground that_tlie decree 
ha"- been assigned. 18 1 C. 97—16 0 C. /O. 
Atiction-pmchasei, purchasing certain dec* 
lees of hi3 judgment-debtor, is a transferee 

of those decrees. 22 M L J. 161—13 I C. 324. 
Judgment-debtor cannot plead uncertihed 
adjustment m opposition to ®PP}*<^tion under 
K. 16. bj the decree-holder. 
foil.) 55 M. 720=1932 M. 372=62 M.L J 
562 (F.B ) But it can be pleaded when the 
adjustment is recited in the deed of transfer 
Itself. In such cases, transferee cannot 
wcccute for whole amount ignoring uncerti- 
fied payments (1937) 1 M L.J. 296. 

Notice.— A transfer bj operation of law is 
not an assignment and no noUre ‘s necessarj 
under the proviso. 152 1.C 7/6— 19;W P. 627 
decree passed in favour of brothers was 
allotted to one of the bi others on partition. 
Execution application was filed by such 
brother for his own benefit and notice of 
application was sent only to judgment-debtor 
Held, that the case came within R. 16 and not 
under R. 15, that notice to the other brothers 
was neces^arj under law, that failure to 
issue notice though it alfected the validity of 
the execution proceedings, did not warr^t 
the dismissal of the application and that 
notice should be sent to the other brothers. 
145 I.C. 715=1933 L.432. See also 1933? 
658=147 I.C. 101 Where notice of assign 
ment and warrant of attachment were issued, 
but the judgment-debtor objected, it was held 
that the attachment ought not to be allowed 
before hearing the objections. 12 I.C 547= 
36 B 58 The judgment-debtoi cannot be 
said to have acquiesced in an order of attach- 
ment, when no notice of assignment is served 
on him. (JbW.) ; 39 I.C. 952=118 P.L.R 1917 
Execution sale by transferee of mortgage 
decree— Subseejuent mortgagee not served— 
Sale binds mortgagor though not mortgagee. 
1930 A, 627=52 A 898 Failure to serve 
notice on the judgment-debtor orhisrepre- 
sentatnes rendeis void the proceeding in 
which the failure occurred as well as subsc- 
fluentjjToceedings. 1930 MW N. 1187=137 
I.C 17^1=1931 M 192 But executing Court 
lias to presume that due notice was given to 
the judgment-debtor. If there is any defect 
in the execution application the judgment- 
debtor should make ins objection to the Court 
whidi passed the decree. Where he does 
not do so he cannot object that he had no 
notice of the transfer and that the executing 
Court was not competent to execute the 
decree. 30 S.L.R. 249=1936 Smd 191. 
Omission to object to a notice of assignment 
amounts to latification 83 I.C 142=1925 A. 
206 (2).8PatL.T 163=101 I.C 616=1927 
P 170 Where an assignee of a decree files 
an application for execution and sends notice 
to the assignor and judgment debtor undci 
0. 21, R 22, but not under R. 16 and the 
judgment debtor does not let in evidence 
challenging the assignment, the assignee is 
entitled to proceed with the execution with- 
out proving, in the first place, the assignment 


in his favour. 149 1 C. 1003=1934 P. 9, Sub- 
stituted service of notice is good service 28 
I.C. 219=1 L.W. 351. The notice is not 
about the assignment but of the execution 
proceedings. 62 I.C. 30=6 PLJ. 353 . 
Therefore he can appeal against the order of 
recognition. 33 I.C. 71 When want of 
notice is not pleaded in prior execution pro- 
ceedings, the judgment-debtor cannot do sc 
m his application to set aside sale. 57 I.C. 
707=5 PatXJ. 639. Sale held m execution 
of a decree by assignee without notice to 
assignor is nullity 54 C. 624=105 LC. 193= 
1927 C. 781, 1171 C. 614=1929 A. 437. If a 
decree was tiansf erred by assignment after 
the deatli of the judgment-debtor notice of 
the transfer may be served on his legal 
representatives. (Ibid.) See also 30 M. 541. 
The proper stage to object toatiansferis 
when the notice is served, and not when the 
transferee tries to execute the order 87 I.C. 
436=1925 A 662 , 30 S.L.R. 249=1936 Smd 
191. Issue of a combined notice under 0 21, 
Rr. 22 and 16 upon the judgment-debtor is 
sufficient under the law to save limitation 
1933 P. 658. Under R. 16, if a person applied 
to the Court for his being recognised as an 
assignee decree-holder and for transmission 
of the decree from that Court to anothei, it 
IS clearly a petition for execution. A 
transferee decree holder must not only ask 
for his being brought on record but must in 
the same petition apply for execution of the 
decree Where the Court makes an order 
recognising the assignment to a decree holder 
after notice to judgment-debtor, but the 
decree holder takes out anotht r application 
within one year from the date of the last, 
order against the party against whom execu- 
tion is applied for, no notice is necessary 
owing to proviso to R 22, 0 21 145 I.C. 
974 (1)=65 M L.J. 682=1933 M 797 
Proviso (2),— The proviso refers to a decree 
for money personally due by two or more 
persons ^ It does not apply to a case in which 
nothing is due from the assignee of the dec- 
ree, personally 11 C. at 396. See also 5 A 
27. Nor to a case where decree-holder by 
inheritance acquires an interest in the estate 
of one of the judgment-debtors 54 A 448= 
1932 A. 704=137 IC 50. “Decree for 
money against several persons” is not restric- 
ted to personal decrees for money. 19 N.L 
R 151=1924 N. 41. But a mortgage decree 
for sale is not a money decree, 12 LC 70= 
16CW,N.132, 49 M 508=1926 M 623=51 
ML.J. 139. The proviso therefore does not 
apply to mortgage deciees as such, but it 
comes into operation only after the property 
is sold and a personal decree is passed 1937 
Smd 112 The proviso has no application to 
the converse case where the decree-holder 
acquires a share in the estate of one of the 
ludgraentirdebtors. The decree-holder is, 
however, bound to give credit for a propor- 
tionate amount of the decree. 157 I.C. 6 M= 
1935 O.WN._ 887=1935 Oudh 449. If the 
assignee is a jomt judgment debtor, he cannot 
execute It. 28 I.C. 906.. See also ^ I.C. 2^ 
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Loc Ams.— [Calcutta-] 0. 21, R Ifi. In the fiist proMso to R 16, 0, 21 
tlK vnd- “and tht decice ‘'hall not be execuU^d until the Court has heard their 
(liijecuuns ('i aiij) to its execution" and stibstilntc therefor the following ^vords• — 

“raid until the Coiiit ha-^ heard their objections fiE aiij ) the decree shall not be 
txnincd i»it»\idud that if, iiitli the applucalion lor execution, an affidaiit by the trans- 
it nr admitting the transfei oi an in<;liumcnl of transfer duly legistcred be filed the 
Coi.il maj proceed with the eseLiilion of the deciee pending the hearing of such obiectioiis." 
[Lahore ] In the first pun iso owit the words “and the jiidgment-dehtoi” 
[Nagpur ] Rule 16 — In R. Ifi, after the words “which passed it” i/irert the 
words “or to any Court it has been sent fdr execution” 

[N -W.F P.] For the fiist pioviso, siihstiMe the following pioMSo ~ 

‘Tioiidcd that where the decree, or such lutcicst as aforesaid, has been Iraa^t-ired b,' 
assignment, notice of such application shall be gi'tcn to the transfei-n , aiKl tniKss au iifn'l,,'- 
Ml hj the transfeioi admitting the transfer is picseuted with the application the d-c-vi 
shall not he c-xeculed, until the Couit has heard his objections ^if any) to its Lxeculion ’ 
[Rangoon ] The following proviso shall be substituted, nameb — 

■'Provided that, where the decree, or such interest as aloresaid, has been tians- 
fericd by assignment, notice of such application shall be given to tlie traiisteior, and. 
iiiilcs' an ahidavit by the transferor admitting the transfer is filed with the application, the 
deciee shall not be executed until the Court has heard his objections (if any) to its 
t-xecution^ 


Notes. 

=27 C L.J 110 ; but can sue for contribution 
20 1 C. 569=18 C.\V N. 113 But a transfer 
to the pleader for the judgment-debtor does 
not ‘■atisfy the decree, though assigned to 
him in trust tor his clients. If called upon 
he is bound to assign the decree to them, but 
upon equitable terras only 22 C.W N 491= 
44 1.C. 13 Transfer brought about by death 
IS not excluded from the operation of the 
proviso 98 1 C 26 (2)=1926 M. 1141=51 M 
LJ.443 Proviso IS one of procedure only 
and does not create rights and liabilities. 
1930 k. 308=128 1 C 584 Where the Court 
recognises the original decree-holder on the 
lecord as entitled to execute the decree and 
allows him to proceed with the execution 
and the decree is satisfied theieby, the trans- 
feree decree-holdei cannot thereafter apply 
to execute or be heard to say that he should 
execute the decree over again, when he has 
not taken any steps previously to get himself 
recognised as the transferee decree-holder. 
Whatever rights he may have are available 
only against the executing decree-holder and 
not against the judgment debtor. 41 LW 
295=68 M L J 392=151 1.C. 589=1935 M. 383 
=1935 MWN. 203 

A Ben.\mi Assignee can execute 37 A. 
414=29 IC 593. 20 I.C. 685=18 CW.N. 
450. See also 43 1 C 801=7 L W. 201 , 62 1. 
C 299=13 B.LT. 173; 21 M. 388. But 
where the transferee of a decree is found to 
be a benamidar for the judgment-debtor, 
the Court is bound to refuse execution. 32 
I C 952=40 M 296. Also 35 M. 659=12 I.C 
657. Whether tiansfereeis benamidar for 
judgment-debtor must be decided by Court. 
9510 706=1926 L 666; 131 1 C 229=1931 
L. 545. This IS so even though the assignee 
IS benamidar for one of the judgment- 
debtors. (4 CW.N 334, Foll)43MLJ. 
761=1922 M. 510. Also 35 I C. 624=4 LW 
534 An arrangement between decree- 
holder and some of the judgment debtors 
that they must pay the entire decree amount 
to him and .that he must execute the decree 
against the other judgment-debtors and 
realise the amount due and pay it to them is 


not prohibited by this rule 99 I C. 902= 
1927 M, 322=52 MX.J. S9. A benamidar h 
competent to take out execution of a decree 
as the transferee thereof, 39 CW.N. 1073 
The real transferee owner of a decree 
cannot apply for execution on the ground 
that the transferee was his benamidar and 
his agent. Only the benamidar is entitled tO' 
execute. 48 M 553=48 M.L.J. 419, 8 L. 35 
=100 I.C 545 (1)=1927L. 110; 119 I.C 542. 
An alleged real owner cannot apply to 
the Court to recognize and allow him to 
execute the decree The existence of a 
declaratory decree to the effect that a benami 
relationship exists between the two parties 
does not make any difference. 149 I Cf 122= 
1934 M. 471=67 M L.J. 87. But where the 
ostensible decree holder has executed a deed 
of relinquishment m fa\our of her husband 
alleging therein that the latter was the real 
decree holder, the deed of relirquishment 
amounts to an assignment of the decree and 
the husband is entitled to apply under R 16. 
(48 M 553, 1927 P. 170, Dist ) 146 I C 626 
=1933 A.LJ 248=1933 A. 188. Benamidar- 
Transferee— Application by— Maintainable, 
where the alleged real owners are parties to 
the application and assent to its being 
entertained. 1929 P. 1=7 P 726. Transfer 
of a decree to a relative of a judgment- 
debtor does not amount to a transfer to a 
judgment-debtor. 1929 A 792. The rejec- 
tion of an application for substitution in the 
place of the decree holder does not operate 
zs res judicata to a subsequent application 
under this rule. 1925 0. 417=12 O.L.J. 538. 
No suit will lie to establish a right to 
execute a decree, when an order dismissing 
an application under this rule has been 
allowed to become final 28 A. 613. But see 
20 A 539; lOM.L J. 27; 1 A L.J 61. See also 
7 A 457 In such a case the assignee can 
sue the assignor for recovery of the money 
paid. 16 M 325 ; 20 A. 539. An appeal lies 
against an order refusing an application by 
assignee. 1ALJ61=25A -M3, 25 M 383- 
See also 12 C. 610 , 16 A. 483 and 27 C. 670 
No appeal lies against an order dismissing 
an application to be brought m as the legal 
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17. [S. 245 ] (1) On receiving an application for the execution of a 
decree as provided by Rule 11 , sub-rule ( 2 ), the Court 
Procedure on receiving shall ascertain whether such of the requirements of 
application for execution ot j j to 14 as may be applicable to the case have 

been complied with; and, if they have not been com- 
plied with, the Court may reject the application, or may allow the defect to be 
remedied then and there or within a time to be fixed by it. 

(2) Where an application is amended under the provisions of sub-rule 
( 1 ), it shall be deemed to have been an application in accordance with law and 
presented on the date when it was first presented. 


Notes. 

representative of a deceased judgment- 
creditor. 16 M.L.J. 27. 

0. 21, R 17.— Where an application for 
execution of decree winch is presented 
within time is illegally returned by tlie Court 
to the decree-holder for correction and the 
decree holder files it some months after it 
had been returned, the application presented 
19 not a fresh one but the original one itself 
and R. 17 has no application. 144 I.C.288 
=1933 0. 288 See also 14S I C. 891=;:1933 L 
473. Under R. 17, execution. Court has a 
discretion to allow amendments m an appli- 
cation for execution 60 LA, 83=60 C 662= 
1933 P C. 68=64 M.L.J. 421 (P.C). If power 
to order amendment is defined by this 
section 39CWN. 1144. Under S. 245 of 
the old Code the Court was bound to reject 
an application not amended as per orders. 
Under the present rule time for amendment 
may be extended, or applicant can show that 
no amendment IS necessary 17NL.R 179= 
^ I.C. 971 , 60 C. 662=60 I A 83=64 M.L.J 
421 (P.C). Also 23 C. 217. For the case- 
law under the old Act, see 16 M. 142; 17 C. 
631 (F.B.) and 26 M. at 103 "As nearly as 
may be.'* For the meaning of these words, 
.ree 16 B.at 114. As to defects which could 
or could not be cured by an amendment, see 
49 1.C. 982=32 P.W.R. 1919. Also 118 P.R, 
1912=18 LC. 516 Court has power either 
to return for amendment or to reject an 
application not complying with Rr. 11 to 14 
of this order. 1 P. 14'^=69 LC 200 Decree- 
holder is not bound to proceed against pro- 
perties of judgment-debtors first 192SL. 
110. An application to file a fresh list of 
properties against which execution is also 
prayed foi, is not an amendment of the 
execution petition. 2 P. 787=74 I C 144. 
Where a vakil is duly authorized to present 
an application for execution, the fact that 
thei^flio/of wasnot dated, does not make 
the application one not m accordance with 
law. 26 M 197 (198) But see 34LW.546 
—61 M.L J 516 Defects of form not 
affecting the merits should be allowed to 
be remedied. See 17 C at 636. When an 
amendment is not made within the time 
allowed, the application does not stand 
rejected unless an ordei is made to that 
effect. 8 C. 479. A rejected application 
under this rule is not a step in-aid of execu- 
tion. 37 1 C 916=21 C W.N 835 ; also 8 N 
L.J. 91 ; 28 CW.N. 988=84 1 C 747=1925 C 
102. When permission is granted with no 
time fixed to, file 1 jst o E immoveable property, 


if the list is filed after the period of limita- 
tion, the execution application is barred. 22 
LC. 337=18 C.L.J. 538 Amendment of 
execution petition by addition of a fresh list 
of properties— Objection not taken by judg. 
ment-debtor at the time— Subsequent objec- 
tion that decree was barred at the time of 
amendment not entertained. 34 C.W N, 139. 
A filing of a fresh list of properties sought 
to be attached and sold should be treateaas 
a continuation of the original application. 
22 CWN. 540=44 I C. 553 If applica- 
tion IS within twelve years but amendment 
is after 12 years, the application is not barred 
45 M.L.J 651= 924 M 367; the amendment 
will be deemed to have effect from the date 
of first presentation 35 LC. 876=31 M.L.J. 
561 As to competency of application to 
amend execution petition after 12 years from 
date of decree, see 71 M L J 256 Amend- 
ment of execution application— Principle 
governing— Substantive application barred— 
Amendment of the same whether permissible 
8 P 462=1929 P. 407 Where application for 
^ecut'on though wrong has been admitted by 
Court not noticing the defect, and afterwards 
<^urt allows the application to be amended 
though period of limitation has been over, 
the amendment is effective from the date of 
the admission of the application . 152 LC 
443 — 1934 Pesh. 40. So also where an exe- 
cution application IS filed within the time 
bona fide against a wrong representative and 
amendment is allowed bringing right person, 
put ffter 12 years period of limitation 41 
L.W. 173=1935 M. 161=68 MLJ. 261. 
Execution application against only one of 
^ Subsequent amendment by 

^ditton of other executor is permissible 11 
P 508=1932 P 306=139 I C 840 So also 
amendment as to right to execute decree by 
survivorship instead of by succession 59 C. 
1-66=36 (j.WN 618=1932 C. 766 So also 
amendment of application for rateable 
distribution under S. 73 into execution 
application under this rule. 9 O.W N. 1079, 
Permission to amend may be granted not 
only when application is presented but also 
at any subsequent date 11 P. 546=13 P L. 
T- 318— 1932 P. 222. In execution of final 
mortgage decree for sale, ifaEdavitand 
CTcumbrance certificate is filed later, the 
®^^uld deal with him under this rule. 

W32 A L J. 578=1912 A 484=139 LC 201 
Amendment of execution application— Final 
decree in mortgage suit — Execution — Sub- 
ject decision of appeal from preliminary 
decree— Necessity to amend final decree or 
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(3) Every amendment made under this rule shall be signed or initialled 
by the Judge. 

(4) When the application is admitted, the Court shall enter in the pro- 
per legister a note of the application and the date on which it was made, and 
shall, subject to the provisions hereinafter contained, order execution of the 
decree according to the nature of the application : 

Provided that, in the case of a decree for the payment of money, the 
value of the property attached shall, as nearly as may be, correspond with the 
amount due under the decree. 

Loc. Ams.— [Allahabad.] Between the words “been complied with’’ and “the 
Court may” msert the words “and if the decree-holder tails to remedy the defect vathm 
a time to be fixed by the Court”. 

[Calcutta.] 0. 21, R. 17 (1).— In sub-rule (1), R 17, 0. 21, cancel the word- 
"the Court may reject the application or may allow the defect to be remedied then and 
there, or within a time to be fixed by it” and substitute therefor the following words:— 

“the Court shall allow the defect to be remedied then and there or within a time 
to be fixed by it. If the defect is not remedied within the time fixed the Court may 
reject the application”. 

[Lahore.] For the words "and if they have not been to be fixed 

by it” m strb-rule (1) of R. 17, svibsiitute fte following vords.— 

“and, if they have not been complied with, the Court shall fix a tune within which 
the defect shall be remedied, and if it is not remedied wuthin such time, may reject the 
application.” 

[Madras ] (a) Substitute the following for sub-rule (1) 

“(1) On receiving an application for the execution of a decree as provided by 
R. 11, sub-rule (2), the Court shall ascertain whether such of the requirements of Rr. 11 
to 14 as may be applicable to the case have been complied with ; and, if they have not been 
complied with, the Court may reject the application if the defect is not remedied within 
a time to be fixed by it,” 

(&) Add the following proviso at the end of the rule — 

“Provided that where an execution application is returned on account of maccuracy 
in the particulars required under R. 11 (2) (g), the endorsement of return shall state 
what m the opmion of the returnmg officer is the correct amount,” 

(Vide) Ft St. George Gazette, dated 20— 10^— 36, Part II, pp. 1394-1396. 

[Nagpur ] Rule 17 —In sub-rule (1) of R. 17, for the words “and, if they have 

not been complied with withm a time to be fixed by it” substitute the 

words “and if they have not been complied with, the Court may allow the defect to be 
remedied then and theie, or may fix a time within it should be remedied and, m case the 
decree-holder faiU to remedy the defect within such time, the Court may reject the 
application”. 

[Oudh ] In Oudh for “and, if ... . fixed by it” substitute “and if they hanre 
not been complied with the Court may allow the defect to be remedied then and there or 
may fix a time withm vhich it should be remedied; and, in case the decree4holder fails 
to remedy the defect within such Ume, the Court may reject the application". 

[Rangoon ] 17 (1). For the words “The Court may reject the application or 
may allow the defect to be remedied then and there or within a time to be feed by it” 
the following shall be substituted namely —"the Court may reject the application if the 
defect IS not remedied within a time to be fixed by it.” 

18. [S. 246.] (1) Where applications are made to a Court for the 

Notes. and 5 have a decree against X, it is clear 

for fresh final decree— Amendment of execu- from illustration (6) to R. 18 as well as on 
tion petition in accordance with modification principle, that, X cannot insist on a set-off. 
in appeal— Procedure (1937) 1 M L J. 407. But if B and A both ask for the set-off and it 
0 21, R 17 (4) — 1S2 I C. 1028 ; 153 I. appears that .4 incurred the debt to if on 
C. 1024=1935 P. 143. Decree holder apply- behalf of himself andP, the set off need not 
mg for attachment of land as belonging to necessarily be refused It is true that under 
judgment-debtor— Mutation in favour of Rr. 18 to 20 of 0 21, C.P. Code, the set-off of 
third person- Court, cannot decline to attach, decrees is not a discretionary matter depend- 
37 P.L R 33=152 I C. 1028—1935 L. 114. ing upon equitable considerations such as 
Rent decree— Execution as money decree— may emerge from the circumstances that 
Objection to decree holder’s valuation of both decrees arise out of the same transac- 
properties— Power of Court to take evidence tion Whatever they arise from, circuity of 
and to release part of the properties. 153 I proceedings thereunder can be avoided and 
C. 1024 (1)=193S P 143. should be avoided— this is the principle of the 

0. 21, Rr. 18—20. PaiNapLE of the rules. 64 LA. 67=16 P. 127=41 CW.N 449 
KULES.-If X has a decree against A and A =1937 P.C 39=(1937) 1 M L J. 254 (P.C.). 
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execution of cross-deiees in separate suits for the 
Execution in case of payment of two sums of money passed between the 
cross-aecrees, parties and capable of execution at the same 

time by such Court, then— 


Notes. 

All that R. 20 lays down is that the provisions 
of Rr. 18 and 19 shall apply to cross-mort- 
gage decrees, t if two contending paities 
hold mortgage decrees against each other 
then they will be able to set-off decrees one 
against the other There is nothing in the 
provisions of R. 20 which will warrant the 
Court in holding that a decree obtained on 
foot of a mortgage becomes a decree 
for payment of money and therefore it can 
he set-off against a simple money decree held 
by the opposite party 1936 AVV.R 405= 
1936 AX h 562=1936 A. 639 
0 21, R. 18 Cross-Deckees Cross 
Cuius —The provisions as to set-off con- 
tained in R. 18 are exhaustive and no set-off 
on grounds other than those mentioned in 


2 t IS permissible. Nor can S 151 be invoked 
for such purpose. 138 1.C 285=19321.537. 
The rule deals only with cross-decrees and 
kas no application to cross-claims under the 
same decree. S A 272 To these R 19 
applies, and this rule and R. 19 apply only 
when a step in execution and a counter-claim 
have come into existence 9 A. at 67. This 
rule applies only where both the decrees 
which are sought to be set-off against each 
other aie before the Court for execution 
{%.e. there must be applications for execution 
from the holders of the two decrees) and 
each of the decrees must be capable of execu 
tion at the same time by the Court (i e., there 
is no attachment or other impediment). If 
either of those conditions is not fulfilled 
set-off cannot be granted’ 
1S6I C.4^=42L.W 767=1935 M 587 See 
cUo 1935 L, 914. 16 W.R 303 ; 24 A 481 *21 
I C. 3^11 A L,J, 763 ; 126 1 C S16=193o' L. 

1933 M. 215=145 i.C 767. The decrees 
must also be under execution at the same 
time. 7U,R 535 A decree to be adjusted 
by set-off must be capable of execution at 
the time when the adjustment is made. When 
a decree for maintenance is passed payable 
partially immediately and paitially periodi- 
«lly m favour pf a woman and another decree 
IS passed against her in favour of those 
against whom decree for maintenance is 
passed, instalments of maintenance which 
are to become due subsequent to the date of 
adjustment cannot be adjusted by set-off 
■Only those instalments which are due and 
which can be executed on the date of adiust- 
ment can be adjusted by set-off 1933 L. 372. 
A statute barred debt cannot be set-off against 
40 1 C 816=21 C W.N 
lia decrees themselves lead to 

the construction of a set-off. execution appli- 
cations under both the decrees are not neces- 
sary. 52 1.C 746=1919 Pat HC.C 372 The 

+ should not fill distinct characters m 

two cases. 38 A 669=36 I C 948 In 
order to admit of a set-off, the parties mus“ 
be the same, and the sum due under each 


decree must be definite. 5 W.R (Mis,) 12j 
A decree directing plaintiff to recover the 
decree amount by sale of properties, but not 
diiectingpajment by defendant, is a decree 
for money, and the provisions of this rule 
apply to 11 29 M 318, 13I.A. 1{)6=14C. 18 
(P C) , 16 W R. 303 , 5 W.R 52. See also IS 
CS57, 26 M. 428 A mortgage decree is 
not a decree "for the payment of sums of 
money** within the meaning of R. 18 and 
consequently the decree-holder cannot set-off 
the claim thereunder as against a personal 
decree obtained against him. 7 R SOS. See 
also 1936 A.L J. 562=1936 A W R. 405=1936 
A. 639, Decree-holder m a pre-emption suit 
can deduct his costs from the deposit made 
by him. 4 Lah.L.J. 354=2 L, 294 Judgment- 
debtor is entitled to set-off a decree ob- 
tained by him against decree-holder, 
although the latter is alleged to be a mere 
benamidar m respect of the decree obtained 
by him, 3 M L J. 220. When a pauper 
plaintiff obtains a decree for a portion of his 
claim, and defendant is allowed propor- 
tionate costs the right to set-off does not 
arise until the claim of Go\ernment is satis- 
fied 9 A, 64; 10 A 188. As regards rights 
of assignee of decree to set-off. see 16 C at 
621 , 7 M.L.J.227; 26 M, 428. Where there 
are essentially cross -decrees, the decree for 
the smaller sum becomes absorbed in the one 
for the larger sum and no order of attach- 
ment can have any operation, or affect the 
legality of the stt-off 2 A. 866. See also 
46 C. 168=45 I.C. 241. Also 22 I C. 73=1 
LW. 3; 1929 A. 502=117 I C. 103. The 
purchaser of a decree held by a 4 against 
whom B holds a cross-decree, takes it sub- 
. ject to a set-off on account of B’s decree. 10 
W.R. 32 (F B ). See also 12 I.C 205=4 Bur. 
L.T 254. Set-off allowed against an attach- 
ing decree-holder, for sums against the 
original decjee-holder. 28 CW N. 988=1925 
C. 102. Obiter—hn attaching deciee-holder 
cannot be treated as an assignee within the 
meaning of R. 18, C P Code 156 I C 477= 
42 L W 767=1935 M, 587. There is no room 
for the application of R 18 (2) unless the 
person claiming set-off has come on the scene 
in time. The assignee claiming set-off must 
have got the assignment before applications 
made to execute the decree. 20'N L J 
Ty. A judgment-debtor may set-off against 
the amount of the decree against him, the 
amount of a decree which he has obtained 
against the decree-holder and other persons 
9C. 479 See also 14 A 339, 2 A 91 A 
decree in favour of all the partners of a firm 
m then individual capacity and a decree by 
the defendant against the nrm can be set-off 
29 Bom.L R 396=104 1 C 319=1927 B. 253 
If personal remedy against the mortgagor is 
barred decree ceases to be a decree for pay- 
ment of money and Rr. 18 and 19 of 0 21 
will not apply. 143 I.C. 542=14 PatL.T. 189 
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(c) if the two sums are equal, satisfaction shall be entered upon both 
decrees ; and 

(b) if the two sums are unequal, execution may betaken out only by 
the holder of the decree for the laiger sum and for so much only as remains 
afler deducting the smaller sum, and satisfaction for the smaller sum shall he 
entered on the decree foi the largei sum as well as satisfaction on the decree 
for the smaller sum. 

(2) This rule shall be <lcemed to apply where cither party is an assignee 
of one of the decrees and as well in respect of judgment-debts due by the origi- 
nal assignor as in respect of judgment-debts due by the assignee himself 

(3) This rule shall not be deemed to apply unless— 

(a) the decree-holder in one of the suits m which tne decrees "rtvo 
Deen made is the judgment- debtor m the other and each party fills rht ! 
character in both suits; and 

(&) the sums due under the decrees are definite 

(4) The holder of a decree passed against several persons jointly and 
severally may treat it as a cross-decree in relation to a decree passed against him 
singly in favour of one or more of such persons. 

Illustrations 

(a) A holds a dccrtc against B for Rs 1,000. B holds ui decree against A for the 
payment of Rs 1,000 in case A fails to deliver certain goods at .i future day B cannot 
tuat his decree as a cross-decree under this rule 

(b) A and B, co-plaintiffs, obtain a decree for Rs 1,000 against C, and C obtains 
a decice for Rs. 1,000 against B. C cannot treat his decree as a cross-decree under 
this rule 

(c) A obtains a decree aqamst B for Rs 1,000 C, who is a trustee loi B, 
obtains a decree on behalf of B against A Joi Rs. 1,000 B cannot tieat Cfs decree as 
A cross-deciee under this nik 

(d) A B, C, D and £ aie jointly aid scxerally liable for R- 1,000 uiulei a decree 
obtained by F A ubtams a decree for Rs 100 against F singly and appl.es for execution 
to the Court in which the joint-decree is being executed F may treal his joint-decrei 
as a cross-deerec under this lule 

Execution m case of 19. [3.247.] Where application is made to a 
cross-claims under same Court for the execution of a decree under which two 
<lecree parties are entitled to recover sums of money from 

ea ch other, then— 

Notes. made was proper, assuming that O 21, R. 

=1933 P 210(2). It is doubtful whether a 19, C. P Code, was inapplicable to the case 

mortgage decree is a joint and several independent of that luleon general principles, 

decree, for the application of the rule of set- and in the exercise of the (Court's inherent 
off 39 1 C 560=15 A L.J 327. See also 57 powers such a claim to set-off could be given 

C 855 ; 7 R 505 An appeal lies against an effect to. 44 L.W. 34=1936 M 626= 

order passed under this rule 16 C. 619 71 M.L J 506. Although ordinarily nothing 

For a case of set-off under agreement is not can be set-off against a rent decree, still 
under the Code, see 36 Bom L R 643=1934 under 0 21, Rr. (2) (p) and 19, the decree 
B. 307. Application of rule— Conditions, 38 should be executed in respect of only the 
C W.N. 1089=59 C L.J. 500. .'lee also 152 difference between the amount of arrears of 
I.C. 889=1934 C.820 As to whether this rent awarded to decree-holder and propor- 
xuleis inconsistent with S. 49of the Code, tionatecostsawardedinfavourofjudgment- 
jfel937A.WR. 191=1937 A 351. debtor by the same decree 13 L R 397 

0 21, R 19— Executing Court hasmher- (Rev.)=l7 R.D. 46. This rule applies only 
ent powers to give effect to a claim to set-off, whena step in execution and a cross-claim 
although the case does not come within the have come into existence. 9 A at 67 See also 
strict terms of R. 19 60 C L.J. 281 =39 C. 1930 A. 726 Rule not limited to cross-claims 
W.N 106 See also 1936 C. 409 Decree for of precisely same nature. Even costs may be 
speafic performance— Direction to plaintiff set-off 24 I.C. 376 In order to len'er 
to deposit certain amount within specified this rule applicable, the parties entitled under 
time— Direction tliat on such deposit defen- the decree must hold the same character and 
dant was to execute and register deed of possess identical rights for enforcing execu- 
conveyance— Costs allowed to plaintiff— tion. 5 A. 272 Where in a suit on a mortgage 
Plaintiff deducted costs and interest out of some of the defendants who were impleaded 
amount to be deposited, and deposited only as subsequent mortgagees were awarded 
the balance. Held, that the plaintiff was costs against the plaintiff, the plaintiff cannot 
entitled to make the above deductions by under R 19, be allowed to deduct the amount 
way of equitable set-off and that the deposit of such costs from his deciee amount because 
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\ if the two sums are equal, satisfaction for both shall be entered 

upon the decree, and u .. 1 , 

l b) li the two sums are unequal, execution may be taken out only by 
the part} entitled to the larger sum and for so much only as remains after 
deducting the smaller sum, and satisfaction for the smaller sum, shall be entered 

upon the decree. . . j . , , n , 

20. The provisions contained in rules 18 and 19^ 
Cro^s decrees, and cross- shall apply to decrees for sale in enforcement of a 
claims ir mortgage suits. mortgage or charge. 

21 [S. 230, para. 2.] The Court may, in its discretion, refuse execution 

at the same time against the person and property of 
Simultaneous execution. judgment-debtor. 

Notice to show cause 22. [S. 248.] (1) Where an application for 

against execution in certain execution is made- 


Notes. 

the subsequent mortgagees are Under no obli- 
gation to satisfy the mortgage debt due to the 
plaintift 146 1. C. 525 If execution is taken 
nut for the smaller sum this fact does not 
render subsequent proceedings void. 14 C 
18 (P. d- Simultaneous execution against 
person and property should be encouraged. 
Refusal to grant both the reliefs should be 
an exception and not a rule. 6 L. 548=93 
I.C 54=1926 L. 110. Costs awarded to 
aamishee in original decree— Right to set- 
off. 152 1 C 96=4 A.W.R. 386=1934 A. 1056, 
0 21, R. 20— The words, “decrees for 
sale in enforcement of a mortgage or 
charge", cannot be restricted to personal 
judgments such as may be given under O. 34. 
R.6. 64f.A 67=16 P. 127=41 C.W.N 449= 
1937_P,C. 39=(1937) 1 M.L J. 254 (P.C ) . The 
application of R 20, is not confined to cases 
where both decrees are mortgage decrees. A 
decree for sale in enforcement of a charge 
can, therefore, be set-off against a decree for 
mesne profits, (/bid.) Applicability of rule 
when one is a money decree and the other 
a mortgage decree 140 I.C. 378=63 M L.J. 
722; 143 1C 542=14 P.L.T. 189=1933 P. 
210 (2), The right of set-off of decree is a 
right created by law and must be enforced 
unless it is lost under the law. Right is not 
lost by merely asking the Court to notify 
the encumbrance of decree under 0 21, R. 66 
143 I C. 542=14 P L.T. 189=1933 P. 210 (2). 

0.21, R. 21— Code gives decree-holder 
right to decide whether he should execute 
the decree in one way or the other or both. 
If Court considers he should not exercise 
the right in the manner he desires, it must 
give reasons. It is not enough to say that 
there is property against which he may pro- 
ceed and therefore he must proceed against 
that first, for that is precisely what the Code 
states he need not do. ISO I C. 95=1934 N. 


0.21. R. 22.— The case of a transferee of 
a decree is not covered by provisions of this 
rule. 28 O.C. 330=2 O.W.N, 73=1925 O. 
448. Provisions, if mandatory. 1928 C. 60= 
55 C. 96 See also 1935 R. 42. Notice under 
this rule presupposes the presentation of an 
application for execution and pendency of 
such application in a Court. 27 A. 557. Under 
the amended R, 22, there is no power in a 


Court to restrict the option of the decree- 
holder and compel him to purchase property 
at any minimum price. 26 A.L.J. 1325=112 
I C &0=1929 A. 8S (1). R. 22 does not apply 
in the case of summary procedure contained 
inS. Ill, Madras Estates Land Act. 118 I. 
C. 818=1929 M, 517. Last order against party 
includes order which has been vacated. 9 P. 
499. Order under— J udge omitting to record 
reasons is only an inegularity and does not 
render order of arrest illegal. 35 CWN. 
228=58 C. 940 Applicability of rule to award 
creating mortgage for definite period and' 
m case of failure to pay within certain 
period. 146 1 C. 681=1933 Pesh 71. 

Notice —Object and scope of. 146 I.C. 
1024=1933 L. 826. See also 1926 C 86. 
Simultaneous issue of notice under this rule 
and order for arrest, is not illegal. 58 C. 
940=35 C.W.N. 228=132 I C. 244=1931 C. 
443 Butj^^afjo 11 P 143; 1932 P 315; 

1932 A 692 Provisions are mandatory and 
proceedings without notice are void 105 L 
C. 63 =46 C.LJ 579, 95 I C 711=1926 C. 
539 ; 35 CWN. 220; 58 C.825; 144 I.C 14= 

1933 Pesh. 41 ; 1935 R. 42 But see 60 C L J. 
58<*=39 C.W N. 510. When an application is* 
made simply to transfer decree for execution 
to another Court, no notice appears to be 
necessary. 22 C. at 924, Reasons must be re- 
corded if notice is dispensed with under CL 
(2). 40 1 C. 670=33 M.L J 539 ; 30 L.W. 230= 
1929 M. 718. But see 34 Bom. L.R 987 (where 
it was held that omission to record reason 
docs not invalidate proceedings). The notice 
must issue from the executing Court. To 
decide whether a decree is capable of execu- 
tion is a judicial act and cannot be delegated. 
43 C 903=20 C.W.N. 889 (F.B ). Irregular 
service has a different effect from that of 
non-service. 6 P L.J 319=61 I.C! 823. See 
also 149 I.C 828=13 P. 467=15 P L T.273= 

1934 P. 274, 60 CLJ. 584=39 C.W.N. 510. 
In order to be valid notice must give sufficient 
time to enable judgment-debtor to come and 
oppose the application 1928 M. 1052=116 1. 
C 363 Case as to sufficiency of notice 35 
C.W,N. 332=134 1 C. 80=1931 C 546. Objec- 
tion to the sufficiency of notice should be 
taken at the earliest opportunity. 21 WR. 
148 As to waiver, objection for want of' 
notice, 1935 R. 42=155 I.C. 959, Objec- 
tion may be raised even in the appellate- 
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(a) more than one year after the date of the decree, or 

(&) against the legal representative of a party to the decree, _ 
the Court executing the decree shall issue a notice to the person against whom 
execution is applied for requiring him to show cause, on a date to be fixed, why 
the decree should not be executed against him : 

Provided that no such notice shall be necessary in consequence of more 
than one year having elapsed between the date of the decree and the application 
for execution if the application is made within one year from the dale of the 
last ordei against the party against whom execution is applied for, made on any 
pievious application for execution, or in consequence of the application being 
made against the legal representative of the judgment-debtor, if upon a previ- 
ous application for execution against the same person the Court has ordered 
execution to issue agamst him. 

(2) Nothing in the foregoing sub-rule shall be deemed to preclude the 
Court from issuing any process in execution of a decree without issuing the 
notice thereby prescribed, if for reasons to be recorded, it considers that the 
issue of such notice would cause unreasonable delay or would defeat the ends 

To face p. 777 

f ^ words “party to the decree” 

the following shall be inserted 

"or where an application is made for execution of a decree filed 
under the provisions of section 44-A.” (Act VIII of 1937). 


appears and contests the execution applica- 
tion the objection oE non-service of notice 
cannot be given ettect to 40 C 59 ; 35 C.W. 
N 9. One notice is sufficient. Once a notice 
IS served, no fresh notice need be served for 
every execution application made more than 
one year after the last order 2 P 916=4 P. 
LT.721 Also 74 LC 202; 1919 P.HC.C. 
386. Notice must issue m every subsequent 
execution application more than one year old 
unless the prov iso make it unnecessary 6 Pat 
L.T. 290=5 P. 1=87 LC 531 (F.B.), Under 
certain circumstances, notice issued is suffi- 
cient even though some of the judgment- 
debtors are minors, and no guardians are 
appointed, for them 64 I C 25=35 C L J 9 
Notice served on an intermeddler, though 
sufficient for the time, will not bar the true 
legal representative from raising objections 
subsequently 63 LC. 248=45 B, 1186. Mere 
issue of notice is not sufficient under this 
section It must be served. 64 I C. 476 = 25 
CW N. 972. Proof of service— Order sheet 
stating issue and service of notice — Not con- 
clusive. 152 LC 467=15 Pat L.T 505=1934 
P.211. Service of notice by affixing it on 
the wall of the house in which defendant 
resides is sufficient SM.HC. R 100 Service 
of notice — Failure of judgment-debtor to 
object— Effect of 1933 P. 658 See also 
151 1 C 235=1934Pesh. 64 Issuing of a notice 
under this rule gives a fresh startine point 
for limitation 15 A 84. Even if the appli- 
cation under which the notice was issued was 
defective or irregular 34 LC. 280=19 0 C. 
17 The application for issue of notice is 
a step-in-aid of execution 35 C L J, 82= 
1922 C 44; 1925 C. 668. The date of issuing 
a notice is the date on which Court orders 
1-98 


But see 4 Pat. L.J 645=52 LC. 125. If judg- 
ment-debtor dies after order for attachment 
and sale, and if legal representatives are not 
brought on record, the sale is valid. 45 M.L. 
J. 413=47 M 63. As to the effect of non- 
compliance with ihe provisions of this rule, 
see 28 A 193 , 21 B 424 (F B ) See also 21 
C 19,10 CWN 306 ; 43 LW 238=1936 M. 
205=70 ML J 162 (F B ) The mandatory 
character of the provision as it stands only 
applies when application is being first taken 
out. 30 L W. 995=117 I C 705 = 1929 M 27S| 
Execution foi arrest of judgment-debtor 
taken out over one year from date of decree 
—Summons issued without notice to judg- 
ment-debtor— Legality— Objection not raised 
— Order whether appealable— Revision 7 R. 
1 10=1929 R. 161 Sale is void when no notice 
is issued 46 1 .C. 221=27 C L J. 528 . 41 1 C. 
853=22 C.WN. 390, 44 C 954=21 C.W.N. 
776= 38 1 C. 493 ; 42 C. 72=27 M.L.J. 150=41 
I A. 251 (P C) : 64 LC. 476=25 C W.N 862; 
48 I C 39=5 OLJ 551 But 159 I C 
762=42LW. 943 = 69 M L.J. 862 (absenceof 
notice) and 60 CL.J 584=39 CW.N 510= 
1935 C 356. (Non-service of notice) where 
it was held that the sale would be rendered' 
only voidable and not void thereby The 
mere fact that a notice under R 66 has beea 
issued and has not been complied with by the 
legal representative does not estop him from, 
questioning the sale under R. 90 146 I C. 

681=1933 Pesh. 71. Notice issued but sup- 
pressed— Sale set aside and fresh sale held 
to the knowledge of the judgment-debtor— 
Issue of fresh notice not necessary. 7 P. 
790=1929 P. 79. Any order passed in the 
absence of any notice, is not binding on the 
judgment-debtor. 34 I.C. 144 Judgment- 
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Loc Ams —[Allahabad, Nagpur and Oudh ] (1) In 0 2\, mhstiiiitc th. woids 

“thu-o .H’Uis” Ji>r “('lU' ycai" 'liolh m R. 22 (1), (o') and 111 tho second Ime o£ the pro\M 

^ (T) 0 21. R 22,— Tln‘ folltwin^ piuMso IS added m Allahabad, Oudh aiwl Naapur — 

“ptoMtled thar liu order tor the eveculion of a decree .shall be luxalid by leason uf the 
ooiLssiou to issue a notice under this rule, unless the judgment-debtor has sustained sub- 
-laiitial iniurj b\ leasoii of such omission ” 

[Bombay and N -W F.P ] In R. 22 df O 21 the umds two leais" shall be 
MtbililnUd for the words ‘'one icaif’ whcre\cr they occur 
[Calcutta ] 0. 21, R 22 (3). 

Add the following as sub-rule f3), R. 22, O 21*— 

“(3) Omission to issue a notice in a case where notice is lequired under sub-iuJe 
(1), or to record reasons m a case where notice is dispensed with undei sub-rule [2), 
shall not affect the jurisdiction of the Court in executing the decree 

[Lahore ] In R 22 the w'oids “two jears” shall be suhAiiutcd for the woids 
“one \ear” wherciei thej occur. 


Notes. 

debtor dying during execution — Person 
already on record sufficiently representing 
the estate— Fresh notice under R 22 is not 
necessary. 30LW. 995=117 I.C 705 But 
see.oiitraWlC 893=20 C L J. 337 Where 
it is said it is only voidable and not void. If 
the jhidgment-debtor had been given an 
opportunity to show cause why the decree 
should not beevecated, absence of notice is 
not very material SS I C 816=5 Lah.LJ 
67. Where a decree is passed against father 
and son and son dies before institution of 
execution proceedings and execution is taken 
out against father not as heir o i hts son but 
against him personally, notice under R. 22 is 
not necessary. 162 E.C. 482=1936 P. 253 
Non-service of notice on a defendant after 
attaining majority is a serious irregularity 
and will vitiate subsequent proceedings, until 
met by a valid defence 63 I.C. 903=14 L 
W. 638 Judgment-debtor’s father and son— 
Sod becoming major at execution though 
minor at trial of suit— Fact of majority not 
brought to Court’s notice— Notice under 
R. 22 served on father but not on son— There 
h no illegality and son is. estopped from 
challenging sale. 117 I C 705=1929 M. 275. 
But 1521 C. 467=15 Pat L.T 505=1934 
P. 211. As to proper form of notice to legal 
representative, see IIP. 241 Sale without 
notice to the legal representative of a deceas- 
ed judgment-debtor, IS not valid as against 
other j udgment-debtor- 45 I C 699 : but see 
also 86 LC. 745=1925 C. 1257. Where 
however it _ appeared that the judgment 
debtor or his agents were fully aware of 
the steps that had been taken m connection 
with the sale and further the parties had 
agreed that the sale should take place upon 
the terms of the consent order and the sale 
was held m pursuance of that agreement, 
held, that under the circumstance the sale 
could not be avoided by judgment-debtor 
for want of proper notice under R 22 U R. 
79=1-13 I C. 299=1933 R 52. Where an 
adult legal representative is already on the 
record and notice has gone to him under R. 
22, It IS not mandatory that notice should 
als^o to others 30 L.W. 995=117 I.C 70S 
— 1929 Nf 275 Notice to wrong personas 
legal representative. Effect on real repre- 
sentative. 99IC.2I1=13 0.LJ. 813; 3 0 


W.N. 771=1926 0. 613 Legal representa- 
tives— Hindu father— Decree against— 
Execution against sons— Insolvency and 
death of father after attachment of joint 
family property— Sons— If liable to be 
proceeded against. 38 Bom L R 977. Insol- 
vency of judgment-debtor pending execution, 
Official Receiver should be substituted fot 
judgment-debtor— Sale in his absence— 
Void. 1929 M W.N 168; 28 Nag L.R. 317, 
Whether sale is void, where dec-ee-holder is 
not aware of insolvency 38 CWN. 424. 
Official Receiver or Official Assignee, if legal 
representative. See 68 bl L.J 78. No notice 
need be served on a judgment-debtor who 
has no interest m the property against which 
execution is sought. 88 I.C. 1039. Sale held 
while attachment subsists but without notice 
IS not without jurisdiction, but is merely 
irregular and not liable to be set aside. 43 
M. 57=37 MLJ. 216 Where the legal 
representative of a deceased judgment- 
debtor makes an application to set aside an 
auction sale on the ground that he was not 
served with the requisite notice under R 22, 
the sale is not invalid entirely, but only to 
the extent of the applicant's share 142 I.C. 
658=1933 M 224 (2). An attachment with- 
out notice is not invalid but is a mere irregu- 
larity 26 O.C 288=1924 0. 120 When a 
notice is issued to a person as guardian, it 
must be presumed that he was appointed 
guardian by implication, by the Court 5 
CL J 434 Appeal lies from an order 
setting aside a sale without notice to the 
auction-purchaser. 3Lah. L J. 463, 91 I C. 
711=1926 C. 539 If no reasons were 
recorded for dispensing with notice it being 
only discretionary, the appellate Court may 
consider the executing Court's use of its 
discretion on the merits 42 M L J 422=45 
M 875 Notice must go when a revivor of a 
decree is sought on the analogy of this rule. 
33 M L J 333=40 M. 1127. An applicatior 
by a decree-holder to continue the execution 
proceedings against the legal representative 
of the deceased judgment-debtor is expressly 
provided for by S 50 and R. 22 Such an 
application need not necessarily he made by 
a fresh application for execution but it may 
be made by an application m the pending 
execution against judgment-debtor. Such 
an application, if made, is not a ‘fresh appli- 



779 


0. 21, R. 24] The Code of Civil Proceduee (V of 1908). 

Jdd the following piOM^o at the end ot the rule. 

“Failure to record such reasons shall 'be considered an irregularity not amounting to 
a eletccl in jurisdiction.” 

(1) (a) Where from the parliciilais mentioned in the aitplicatioii m compliance 
,\ith R 11 (2) I/O supta, 01 otherwise, the Couit ha's information that the oiigitial 
decree-holder has tiansferrcd any part of his interest in the decree, the Cdurt shall 
i^nuc notice of the application to all parties to such transfer, other than the :<iitioner, 
where he is a paity to the transfei 

In sub-rule (1) of R. 22, aftti cl (/»), tmCri the foUeiwmg —"Or (cj Vvhea the 
paiLj to the decree has been deilaied insohcm, against the assiemc oi le.C' tCi in 
insi'lvency.” 

[Madras.] (i) Siibitiiutc the I'ollowmt^ for sub-rule (1) — 

“(1) where an application lor execution is made— 

(a) more than two years after the date ot the deciee, or 

(b) against the legal representative oE a party to the dcciee, or 

(c) where the party to the decree has been declared insolvent, against the .'C-'.gncc 
or Reccucr in Insolvency, the Court exeaiting the decree shall issue a notic^ the 
person against whom execution is applied for requiring him to show cause, on a date 
to he fixed, why the decree should not be executed against him. 

Provided that no such notice shall be necessary' in consequence of moii- than two 
years having elapsed between the date oi the decree and the application for execution, if 
the application ts made within two years fiom the date of the last order against the 
party against whom execution is .ipplie<l for, made on any prev'ious application, for exe- 
cution, or in consequence of the application being made against the legal representative 
of the judgment-dcbtoi, if upon a previous application for execution against the same 
person the Court has ordered execution to issue against him.” 

(ti) Add the following proviso to siib-rule (2) of R. 22 — 

“Provided that no order for execution of a decree shall be imalid owing to the 
omission of the Court to recoid its reasons unless the judgment-debtor has sustamed 
substantial injury as the result of such omission.” 

(Vide Fort St George Go::cttc, dated 20th October, 1936, Part II, pp, 1394-13V6.) 

[Rangoon ] R 22 fl). In clause (a) for tht words “one year” substitute 
“three years” j 

In the second line ot the proviso to sub-rule (1) oi the R. 22 for the words “one 
year” siibshtutc “thiee vcais”. 

23. [S. 249.] (1) Where the persons to whom notice is issued under the 

last preceding rule does not appear or does not show 
Procedure after issue of satisfaction of the Court why the decree 

should not be executed, the Court shall order the 

decree to be executed. 

(2) Where such person offers any#objection to the execution of the 
decree, the Court shall consider such objection and make such order as it thinks 
fit. 

Process for Execution. 

24. [S. 251.] (1) 

Process for execution. 

for the execution of the decree. 


When the preliminary measures (if any) required by 
the foregoing rules have been taken, the Court shall, 
unless it sees cause to the contrary, issue its process 


Notes. 

■cation' within S. 48 134 1 C 730=33 Bom. 
L.R. 858=1931 B 425 (2). 5eea/mllP. 
i41=138 1.C. 99=1932 P, 199 As to limita- 
tion for suit to set aside sale for want of 
notice, see 54 C.L J 591=137 I C 378=1932 
C. 381 Decree not drawn on non-judicial 
stamp— F.xecution— Objection that decree 
invalid and unexecutable— Subsequent vali- 
dation by affixture of proper stamp— Execu 
tioQ after one year from the date of original 
decree— Notice— Not necessary 38 C.W.N. 
1118. 

0 21. R 23 -Sfg 22 C 558 and 28 U. 466 
<FB.). Where there is more than one legal 
■representative of the judgment-debtor and 


notice is not issued to one of them the sale is 
invalid only as against the person to whom 
no notice was given. 35 C W N. 220=58 C 
8K. Application for substitution and execu- 
tion by heirs of decree-holder— £x parte 
order after notice to judgment-debtor— 
Execution case ultimately struck oflF—Fresh 
application— Plea by judgment- debtor that 
prior application was not in accordance with 
hvn— Res judicata. 1935 ALJ. 642=1935 
A. 727. 

0.21, R 24.— The words “unless it sees 
cause to the contrary” do not confer any 
discretionary power on the Couit IOC. 
817 Seal of the Court is imperatively 
necessary. Without it the warrant i s illegal 
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(2) [S. 251 ] Ever}’ such process shall bear date the day on which it is 
issued, and shall be signed by the Judge or such officer as the Court may appoint 
in this behalf, and shall be scaled with the seal of the Court and delivered to the 
proper officer to be executed. 

(3) In every such process a day shall be specified on or before which it 
shall be executed. 

Loc Ams.— [Allahabad, Oudh and Calcutta ] Add at the end of sub-clause 
(3) oi R. 24 after the words “be executed”— “and a day shall be specified on or before 
which it shall be retuined to Court." 

[Bombay and Sind ] The following proviso shall be add^d to sub-rule (2) of R. 24 
of 0. 21, namely.— 

“Provided that a First-class Subordinate Judge may,_m his special jurisdiction, send 
a process to another Subordinate Court in the same district foi execution by the proper 
officer in that Court." 

[Madras.] Substitute the following foi sub-rule (3) .— 

“(3) In every such process a day shall be specified on or before which it shall be 
executed and a day shall be specified on or before which it shall be returned to Court,” 

(Vide Fort St. Geotge Gazette, dated 20th October, 1936, Part II, pp. 1394-13%.) 

[Nagpur.] R. 24 —In sub-rule (3) of R 24 for the word “executed" substitute 
the words “returned to the Court” . 

[Calcutta and Rangoton,] R. 24 (3). —Aid “and a day shall also be specked or 
before which it shall be returned to the Court”. 

25. [S. 343 includes latter part of S. 251] (I) The oflficer entrusted 

Endorsemem on proces,. ‘''j shall endorse there- 

on the day on, and the manner in, which it was exe- 
cuted, and if the latest day specified on the process for the return thereof has- 
been _ exceeded, the reason of the delay, or, if it was not executed, the reasoa 
why it was not executed, and shall return the process with such endorsement to- 
the Court, 

(2) Where the endorsement is to the effect that such officer is unable to- 
execute the process, the Court shall examine him touching his alleged inability^ 
and may, if it thinks fit, summon and examine witnesses as to such inability, 
and shall record the result. 

Loc. Ams.— [Allahabad and Oudh ] 0. 21, R. 25 {2) .—Substitute the follow- 
ing for paragraph (2) 

“(2) Where the endorsement is to the effect that such officer is unable to execute 
the process, the Court may examine him personally or upon affidavit touching his aJleg^ 
inability and may, if it thinks fit, suiAnon and examine witnesses as to such inability 
and shall record the result." 

[Madras.] (1) Amend 0 21, R 25 (2) as follows-— 

/Hfcrt the words “or cause him to be examined by any other Court” after the words 
examine mm 

, the following proviso to R. 25 (2) • — “Provided that an examination of 

the officer entrusted with the execution of a process by the Nazir or the Deputy Nazir 
under the general or special orders of the Court shall be deemed to be sufficient com- 
pliance with the requirements of this clause ” 

Stay of Execution, 


26. [S. 239.] (1) The Court to which a decree has been sent for execu- 


Notes. 

and resistance to it will be no offence 3 Pat. 
L J. 636=49 1.C. 171 ; 5 P. 216=93 I.C 146= 
1926 P 237, As to the effect to be given to a 
warrant which is not signed by the Judge, jetf 
7 A. 507; 22 C at 604. A warrant not 
specifying period within which to be 
executed is not a good one It should be 
executed only by the person authorised to 
execute it. It is not an offence to resist a 
had warrant. 1 Pat L.J 550=36 I C 871. 
The warrant cannot be executed after the 
ppod specified therein has expired. 10 C. 
18; 1933 AX.J. 1=1933 A. 46. Where the 
process has a date fixed for its return, it 


cannot be executed after that date ; and any 
person meddling with property so attached 
IS not guilty under S. 424, 1 P. Code. 55 A. 
119=1441.0 32=1933 A. 46. Warrant of 
Delegation by Nazir to subordinate 
officer—Permissibllity. 1932 A. 227=140 
I.C. 118—1932 A.L.J 179. The period fixed 
be enlarged. 5'ceS. 148. 

0. 21, R. 26.— The Court which passes 
decree retains control of execution proceed- 
wgs, and it can transfer the decreee to two 
Courts at the same time for execution. S 
R. 397=104 I.C 133=1927 R. 258 (2) . Judg- 
ment debtor is not obliged to furnish 
security ; he may if he wants stay. 26 Pi.R. 
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tion shall, upon sufficient cause being shown, stay the 
^ ^ execution of such decree for a reasonable time, to 
enable the judgment-debtor to apply to the Court by 
which the decree was passed, or to any Court havmg appellate jurisdiction in 
lespect of the decree or the excution thereof, for an order to stay execution, or 
for any other order relating to the decree or execution which might have been 
made by such Couit of first instance or appellate Court if execution had been 
issued thereby, or if application for execution had been made thereto, 

(2) Where the property or person of the judgmcnt-debtoi has been 
seized under an execution, the Court which issued the execution may order the 
restitution of such property or the discharge of such person pending the result 
'of the application. 

(3) [S. 240.] Before making an order to stay execution or loi the 

restitution of property oi the discharge of the judg- 
Power to reauire security ment-debtor, the Court may require such security 
impose such conditions upon, the judgment- 
^ debtor as it thinks fit. 

Loc. Ams —[Allahabad, Nagpur, N -W.F.P , and Oudh ] In Allahabad, 
Oudh and Nagpur 'for “may” m suh-rule (3) re(td “shall unless good cause to the contrary 
IS shown” . 

[Calcutta.] 0. 21, R 26 (3).— In sub-rule (3), R. 26, 0. 21, cancel the 
words “the Court may require such security fiom, or impose such conditions upon the 
judgment-debtor as it thinks fit" and siibsttiute therefor the following words:— 

“the Court shall require socunty from the judgment-debtor unless suffiaent cause is 
shown to the contrary ” 

[Lahore.]— For the words “the Court may” substiMe the words “the Court shall, 
unless suffiaent cause is shown to the contrary” in sub-iule (3) . 

[Rangoon.] R. 26 (3) For the word “may” subsiilute “shall, unless sufficient 
.cause is shown to the contrary”. 

27. [S. 241.] No Older of restitution or discharge under rule 26 shall 
prevcut the pfopcrty otper SOU of B judgment-debtot 
debtor dJeharged! ^ * from being re-taken in execution ot the decree sent 

for execution. 


Order of Court which 
passed decree or of appel- 
late Court to be binding 
upon Court applied to. 


28. [S. 242.] Any order of the Court by which 
the decree was passed, or of such Court of appeal as 
aforesaid, in relation to the execution of such decree, 
shall be binding upon the Court to which decree 
was sent for execution. 


29. [S. 243.] Where a suit is pending m any Court against the holder of 


Notes. 

634=1925 L 552. Execution can be stayed 
only by the Court to which the decree is sent 
for execution, and that loo only temporarily. 
7 A 330. Such Court may refer the objector 
to the Court which passed the decree. 9 C 
916, 4 M. 324 ; 5 C.736;7B. 481. For 
.enforcement of liability of surety, see S. 145 
Power to demand security. See 91 I C. 772 
=1925 L. 552. Order requiring security 
must speafy a day on or before which it is 
to be given. 12M.LJ 34 Duty of executing 
'Court where decree sought to be executed 
has been modiSed in appeal 4 R 562, An 
appeal lies against an order requiring 
security. 12 C. 624. Order for stay cannot 
be made on application by decree-holder 133 
J C. 643=1931 L 690. 

0 21, R. 28 —An ex parte decree obtamed 
at L was transferred to P for execution and 
■certain property belonging to judgment- 
debtors was sold. Judgment-debtors put in 
■objcctons before executing Court for 
setting aside the sale and at the same time 
applied in the Court at L for setting aside 
-the ex parte decree. The Court at L, at the 


instance of the judgment-debtors issued a 
robkar to Court at P directing that proceed- 
ings with respect to the confirmation of the 
sale should be stayed, the words used being 
‘karivai i-monsurt muliawi ki jawe'. Execut 
ing Court ordered that confirmation of the 
sale was to be postponed but rejected the 
objections by judgment-debtors The sale 
was confirmed by successor of the Judge 
Held, that the robkar clearly meant that all 
proceedings leading up to the confirmation 
of the sale were to be stayed and not 
merely postponement of confirmation of sale. 
Held further, that executing Court had no 
jurisdiction to consider the objections of 
judgment debtois aftent had received the 
robkar and its order dismissing the objec 
tions was ultra wes and the order of confir- 
mation of sale was also without jurisdiction. 
The executing Court having assumed juris- 
diction not vested in it, the orders were open 
to revision. 162 1.C 416=1936 Pesh 97 
O 21, R.29 —A stay under this rule is pure- 
ly a matter of discretion ;the appellate Court, 
as a rule, will not interfere with the discre- 
tion of the Judge who passed it. 159 I.C. 495 
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^ ^ a decree of such Court, on the part of the oerson 

ktu 'en'toSS ^ decree was passed, the Court may, 

and jtWid debtor ““ s“<di toms as to security or otherwise, as it thinks 

fit, Stay e.Keculion of the decree until the pending suit 
has been decided. 

Loc Am -f Allahabad ] 0 21, R. 29 -Add “or an) person ^host ihteiL.ts 
ai'- . ‘"t'ctLil I)> the dectee, or bj an) oider made in execution thereof” after the ivords “vt.au 
pas-.- 1” and beture the words "the Court ma)” mi 0 21, R, 79 *** 

Mode of £xecutio^, 

30. {S. 254.] Every decree for the payment of money, including a decree 


Notes. 

=1935 R. 389 R 29 is permissive There- 
under the Couit is given the discretion of 
staying the execution whereas R. 92 is im- 
perative by enacting that in the absence of an 
application under R S9. R 90 or R. 91 or 
where such application ha*; been disallowed, 
the Court is bound to order confirmation of 
the sale. When these two rules are read 
togethci as they should be, the result is that 
the Court may m its discretion stay execution 
under R. 29 onl) before the operation of 
K 92 takes place, before the sale of the 
property in question where the execution xs 
b) sale of the property attached. Hence an 
application for stay of execution after the 
sale of it but before confirmation is not 
maintainable. 13 R. 351=156 I C. 521=1935 
R 151. Principles of the rule have no ap- 
plication to the granting of an injunction to 
postpone sale. 148 1 C. 727=1933 N. 153. 
Liability of a surety for satisfaction of a 
decree does not cease on a decree in a suit bj 
the judgment-debtor^ to set aside the decree 
but he will be liable if the suit be dismissed 
in appeal unless there is a limitation as to his 
liability in the surety bond 3R. 4%=10S 
I C. 602=1927 R. 321 Conditional order for 
stay has effect from date of order, even 
though the condition is fulfilled only later. 
25 L.W. 108=99 1.C 632=1927 M. 391. The 
word ‘decided' means finally decided 32 C 
WN 181. But see coHira 58 C. 1113=35 C 
WN. 540=134 LC 939. The words “until 
the pending suit has been decided” mean 
after all rights of appeal have heen exhaus- 
ted and not mere!) until a decree has been 
parsed b) the Court, 32 CW N. 181 As to 
the meaning of the w ord "suit,” see 32 C W 
N. 181. "Such Court,” meaning of 1221 C 
182 Under Ss. 37 and 42 Court to which a 
decieeis transferred has powers to stay 
execution of a decree under 0, 21, R 29. 60 
C U19=37CWN.846=S7CL.J.444 Court 
has no power to stay execution if no suit W'as 
pending againat decree-holder on the part of 
judgment-debtor 75 I C. 419=1923 L. 514. 
Court has power to .stay execution when 
there is a suit by the j udgment-debtor against 
the assignee- decree-holder for damages for 
breach of an agi cement between them where- 
by the defendant agreed to receive in satis- 
faction of the assigned decree certain bonds 
entered up. 43 LW. 
493=1936 M. 102=70 M.LJ. 120 Execution 
cannot be stayed on the ground that a stran- 


of fraud. 8 B 532. Holder of mortgage- 
deciee has nothin? to do with disputes 
between the representatives of his mortgagor 
Suits respecting such disputes fora no 
ground for star. 7 C 773. As to stay of 
execution of a decree on an awaid, see 35 B 
196. ^ appeal lies from an order refusing 
stay 20 M 366, 10 A 389. But see 9 C 214 
Also from an order staymg execution *13 c’ 
111. Security for the full amount of the 
decree under R. 29 being within the discie- 
tion of the Court, High Court will not inter- 
fere m revision, unless the discretion was 
improperly used. 116 1 C. 101=1929 3 110 
As to quantum of security, fee 132 1 C 507= 
33 Bom L.R. 370=1931 B. 247. Applicability 
pt rule to execution proceedings pending 
before one Judge while suit is pending before 
same Court [ibtd ) 

0, 21, R. 30.— Decree-holdei not bound to 
proceed against properties first. 1926 L 110. 
See also 153 LC 422=1935 A 179 A 
regularly perfected attachment is an essential 
preliminary to sales in execution of simple 
money decrees. Where there has been no 
such attachment, any sale that may have 
taken place is not simply voidable but de 
facto void. 5 A. 86 (F.B.) The words 
attachment and sale must be taken together 
and not distribulively 8 W R 4 IS. Attach- 
ment is necessary only when no specific im- 
affected by the decree. 
Zr /o8— 73 I C 598. In the case of mort- 
^ge decrees no attachment is necessary 4 
B 515. ie^R 21 An order directing the 
refund of money paid as compensation under 
the Land Acquisition Act may be enforced 
under this rule. 32 C. 921 Whereat udg- 
ment-debtor conceals himself, arrest and 
attachment of his property can simultane- 
ously be made in execution of a decree 
against him even though he owns considerable 
itid kursmashn. 

145 1 C. 609=34 P.L R. 856=1933 L. 307 (2) 
Wtiere there is already sufficient security for 
the realisation of the decretal amount and 
the procedure of the decree-holder savours 
rather of harassment than a genuine desire 
to realise the decretal amount, the Court may 
in its discretion refuse the relief against the 
J udgment-debtor 160 LC 685 
1936 P 28. Decree-holder made an appli- 
cation for execution of his simple money 
deCTeeby attachment and sale of property. 
Judgment-debtor filed objection stating that 
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^ . for payment of money as the alternative to some 
^Dcueti tor payment of executed by the detention in the 

‘ ' civil prison of judgment-debtor, or by the attachment 

and sale of his property, or by both. 


31, [S. 259.] (1) Where the decree is for any specific movable, or for 
„ , £ any share in a specific movable, it may be executed 

Decreii or speci c mov- by the seizure, if practicable, of the movdble or share, 
and by the delivery thereof to the party to whom it 


ble property 


has been adjudged, or to such person as he appoints to receive delivery on his 
behalf, or by the detention in the civil prison of the judgment-debtor, or by the 
attachment of his property, or by both 

(2) Where any attachment under sub-rule (1) has remained in force for 
six months, if the judgment-debtor has not obeyed the decree and the decree- 
holder has applied to have the attached property sold, such property may be 
sold, and out of the proceeds the Court may award to the decree-holder, in cases 
where any amount has been fixed by the decree to be paid as an alternative to 
delivery of movable property, such amount, and in othei cases, such compen- 
sation as It thinks fit and shall pay the balance (if any) to the judgment-debtor 
on his application. 

(3) Where the judgment-debtoi has obeyed the decree and paid all costs 
of executing the same which he is bound to pay, or where, at the end of six 
mouths from the date of the attachment, no application to have the property 
sold has been made, or, if made, has been refused, the attachment shall 
cease 


Loc Aras —[Allahabad ] 0 21. R. ol —In sub-iuk-s (2) aiul f3), ^\hc^t;veI 
the V ords ">ix months” occur, substitute “three month^ or such extenaed time as the Court 
ma\, ' cause, direct ” 

j Calcutta ] 0 21, R. 31 (2) and (3). 

jf, "ub-iulc'i 2 and 3, R 31, 0. 21, subHitute the woids “three months" for the 
woid' ‘.six months ” 

j Lahore J In sub-rule (2) fot the word “siv” sub^tmik the word “three." 

Jdd the following pro\iso atter sub-rule (2) — 

‘fro tided that the Court ma>, in any speial case, according to the spicul ciicuin- 
slaiict.' thoreof, extend the period bujond three months, but u shall in no case exceed 
',ix month!, in all ” 

fu suh-iule (3) /o) the words "six months” substitute the following woids — 
"three months or such other period as ma> have been presciiiied by the Coiiil ’’ 
[Madras ] (a) Substituic the following for sub-rules (2) and (3) — 

‘(2) Where any attachment under sub-ruk (1) has remained in force for three 
month-, if the judgment-debtor lias not obej’cd the deciee and the decree-holder has 
applied to have the attached property sold, such pioperty may be sold and out of the pro- 
ceed- th'- Couit may aw'ard to the decree-holder, in cases where any amount has been 
faxed b\ the dtcr..e to be paid as an alteinatne to delixerj’ of movable property, such 
amount and, in other cases, suth compensation as it thinks fit, and shall pay the balance 
(it any), to the judgment-debtoi on his application. 

'3) Wheie the judgment-debtoi has obeyed the decree and paid all costs of exe- 
cutiue >t which he is bound to pay, or where, at the end of three months from the date 


Notes. 

he had hypothecated a certain house which 
had been attached m lieu of the amount due 
to the decree-holder by a security bond and 
that as long as the decree-holder did not file 
a suit m the (3ourt on the basis of the security 
bond and obtain a decree for sale and enfor- 
cement of the hypothecation lien, the said 
house could not be sold in execution of the 
decree for the amount according to law. 
Held, that although it was open to the decree 
holder to proceed on the security, if he 
desired to do so, his rights under the simple 
money decree did not cease to exist by reason 
of the hypothecation lien. 1S3 I C 422= 


1935 A WR 534=1935 A. 179 
0. 21, R 31 —Execution of money portion 
of decree in terms of 0 20, R 10, 31 C W. 
N. 850. In a decree for moveable property 
the money value is inserted under 0. 20, 
R 10 as an alternative if delivery cannot be 
had. The judgment-debtor is given no option 
either to surrender the property or pay the 
money. Money can be recovered only after 
delivery cannot be had 13MLJ. 444; 39' 
M. 1=& M.L J 342 (F.B.) Strict proof of 
facts bringing the case under S. 11 of the 
Specific Relief Act is necessap', to have the 
benefit of the stringent provisions of this 
rule. 
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o£ the attachment, no application to ha\e the property sold has been made, or, if made, 
lias been refused, the attachment shall cease." ’ 

(b) Add the following as sub-rule (4) 

“(4) The Court may on application extend the period of three months mentioned 
in sub-rules (2) and f3) to such period not exceeding six months on the whole as it maj 
think fit." 

(Vide Fort St. George Gasette, dated 20th October, 1936, Part II, pp. 1394-1396.) 
[Nagpur.] R. 31 —In sub-rules (2) and (3) of R. 31, for the words “six months" 
wherever they occur, sjtbstituie the words “three months or such furthei time as the Couit 
may, m any special case, for good cause shown, direct”. 

[Ou^.] In sub-rules (2) and (3), wherever the words “six months" occur, substi- 
Uitc “three months or such further time as the Court may, in any special case, for good 
cause shown, direct”. 

[N -W.F P. and Rangoon ] In R. 31, sub-rules (2) and (3) for the words “sis; 
months” substitute "three months". 

Add as sub-rule (4) .—“The Court may, on application extend the period of three 
raonihs mentioned in sub- rules (2) and (3) to such period, not exceeding six months in 
tall) the whole as it may thinnk fit " 

32. [S. 260 ] (1) Where the party against whom a decree for the specific 
performance of a contract, or for restitution of 
conjugal rights, or for an mjunction, has been passed, 
has had an opportunity of obeying the decree and has 
wilfully failed to obey it, the decree may be enforced 
1 [in the case of a decree for restitution of conjugal 

a decree for injunction, the Court is not 
justified in ordering Police to interfere or in 
appointing a Commissioner to see that the 
decree-holder is not interfered with. 40 A 
648=48 1.C 26. When a decree directs a 
wall to be demolished, a second wall built in 
Its place, cannot be demolished by executing 
the same decree. Another suit must be filed 
59 1 C. 594—20 P.W.R. 1921. The Court can 
enforce obedience by punishment but cannot 
order a security bond. 3 L.W 261=32 I C. 
698. The rule applies to a compromise decree 
as well, and on breach of the decree execu- 
tion must be taken and no separate suit for 
damages will lie. 45 I C. 689=7 L.W. 563 . 
1930 M.W N 609 Where a Court dismisses 
a petition for execution on the ground that 
the petitioning decree-holders had not then 
afforded to the judgment-debtor, an oppor- 
tunity of obeying the decree, a subsequent 
application made after such opportunity had 
been afforded IS not barred. 21 C 784 (P. 
C); 7 BomHC. (OCJ.) 122. A decree 
for the restitution oi conjugal rights between 
Mahoincdsins or Hindus, may be enforced 
under this rule. IB 164 , 9 Bom.H.C R. 290 , 
11 M.I A SSI. See also 1 A SOl , 11 M. 327 
Under 0. 21, R 32, C. P Code, if the judg- 
ment-debtor wilfully refused to obey the 
decree, the only remedy open to the decree- 
holdet IS to proceed to attach the property of 
the judgment- debtor, The Court cannot com- 
pel the wife against whom a decree for resti- 
tion of conjugal rights has been passed to go 
and live with her husband. ISO I C 307=35 
P L R. 655. An effective decree for restitu- 
tution of conjugal rights, where the wife is a 
minor, can be made by ordering her parents 
to hand her over and in default Court can 
against their person and property 
« I C. 828. If a_ person who has been 
directed to refrain from preventing his 
daughter returning to her husband's house, 
permits her to reside at his house, such con- 


Decree for specific per- 
formance, for restitution of 
conjugal rights, or for an 
injunction. 


Leg. Ref. 

^ Inserted by Act XXIX of 1923. 

Notes. 

0, 21, R. 32 —Applicability to Scheme 
•decree— Cause in decree directmg payment 
by trustee— Execu lability. 71 M.L.J. 87. 
There IS no provision of law which entitles 
holder of a decree for an injunction to apply 
to Court for the issue of a special order or 
notice embodjing the terms of the decree 
and for having it served through Court on 
the defendant It may be that Court has an 
inherent power to do so, but decree-holder 
has no right to ask Court to do so. 
Where it is not shown that defendant has 
done any act which can be construed as dis- 
obedience or failure to obey the decree of 
Court, no such application is maintainable, 
under R. 32, especially when it is admitted 
that the time for enforcing the injunction 
has not yet arrived. 44 L.W 30^1936 M. 
706=71 L J. 286 It is futile to argue that 
the only remedy of a decree-holder is to bring 
a separate suit for damages, wheie the judg- 
ment-debtor deliberately chooses to disobey 
the injunction issued by the Court permanen- 
tly proh biting him from holding a fair on 
eertain lands. R. 32 specifica ly provides for 
the execution of a decree for injunction. 1S4 
l.C. 744=1935 A.W.K.4C6=193S ^.L.J 416= 
1935 A 480, As to limitation for executing 
a decree for injunction, see 37 PX R 576= 
1935 L. 702. Relief claimed must be conse- 
fluential upon an infringement of a legal right 
441.0 737=3 P L J. 106. Decree for specific 
performance on contract of sale— Omission 
m plaint and in decree as to delivery of pos- 
session— Executing Court not debarred from 
granlrnc possesion tn plaintiff 12 Pat L T 
636=131 1 C 529=1931 P, 179. ,'38 M, 698, 
Diss) Sub-rule iS) is new It has been 
aded to remedy a defect disclosed in pract'ce 
See 8 C 174 and 18 W.R 282 In executing 
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lights by the attachment of his property, or, in the case of a decree^ for the 
specific performance of a contract or for an injunction] by his detention in the 
civil prison, or by the attachment of his property, or by both 

(2) Where the party against whom a decree for specific performance or 
for an injunction has been passed is a corporation, the decree may be enforced 
by the attachment of the property of the corporation or, with the leave of the 
Court, by the detention in the civil prison of the directors or other principal 
.officers thereof, or by both attachment and detention. 

(3) Where any attachment under sub-rule (1) or sub-iule (2) has 
remained in force for one year, if the judgment-debtor has not obeyed the 
decree and the decree-holder has applied to have the attacked property sold, 
such property may be sold ; and out of the proceeds the Court may award to the 
decree-holder such compensation as it thiuks_ fit, and shall pay the balance (ii 
any) to the judgment-debtor on his application, 

(4) Where the judgment-debtor has obeyed the decree and paid all costs 
of executing the same which he is bound to pay, or where, at the end of one 
year from the date of attachment, no application to have the property sold has 
been made, or if made has been refused, the attachment shall cease. 

(5) Where a decree for the specific performance of a contract or for 
an injunction has not been obeyed, the Court may, in lieu of or in addition 
to all or any of the processes aforesaid, direct that the act required to be 
done may be done so far as practicable by the decree-holder or some other 
person appointed by the Court, at the cost of the judgment-debtor, and upon 
the act being done the expenses incurred may be ascertained in such manner 
as the Court may direct and may be recovered as if they were included in 
the decree. 

Illustration. 

A, a person of little substance, erects a building Aivhich renders uninhabitable a 
family mansion belonging to B A, m spite of his detention in prison and the attach- 
ment of his property, declines to obey a decree obt^ed against him by B and directing 
him to remove the building. The Court is of opinion that no sum realizable by the sale 
of A's property would adequately compensate B for the depreciation in the \alue of his 
mansion B may apply to the Court to remove the building and may reccner the costs 
of such removal from A m the execution proceedings 

Loc Am® —[Allahabad and Ou<Ki.] 0 21, R 32 —In sub-clause of 
0. 21, R. 32 read "three months” fof “one year'’ and at the end of sub-clau^c i'3) add 
the following — 


Notes. 

duct does not amount to interference. 1 A 
501. Art. 182, Limitation Act, does not apply 
to an application under this rule. 28 A. 300. 
The decree-holder is not bound to take action 
on every petty infringement 29 M. 314. A 
valid subsisting attachment is a condition 
precedent to a sale under this section 

0.21, R. 32 (1) —Decree for injunction 
against father as manager of joint family 
may be executed against son as legal repre- 
sentative. 33 Bom L.R. 1118=134 I C. 968= 
1931 B. 482 ; 55 B 709 (doubting 42 B. 504). 
See also 1931 B 280. 

0. 21, R. 32 (2) —Object of rule explain- 
•ed. 56CLJ 140. 

0. 21, R 32 (3) —Where property is sold 
under this lule, judgment-debtor has no 
locus standi to apply to set aside the sale 
under 0 21, R 89 56 CL J 140. 

0. 21, R 32 (4) —A wife sued her hus- 
band for return of her jewels or their value 
and obtained decree w December,^ 1928 
Prior to that the husband sued his wife for 
restitution of conjugal rights and obtained a 
•decree therefor in March, 1929, and he also 
1-99 


got an attachment of the wife's decree in 
March, 1929 ^ In 1930, both parties applied to 
execute their respective decrees Court 
while allowing the husband’s prayer for at- 
taching the wife’s decree rejected the wife's 
prayer to allow execution against the person 
of her husband for money due to her under 
her decree, apparently on the ground that 
her decree was under attachment The wife 
having appealed against both orders, held, 
that the attachment effected in March, 1929, 
by the husband had ceased under R. 32 (4) 
after one year and that the new attachment 
ordered in 1930 was not therefore bad ; that 
the fact that her decree was under attach- 
ment was no bar to her executing that 
decree, so long as R. 53 (2) that the proceeds 
are to go in satisfaction of the decree against 
her is not disregarded. 41 L.W. 694=1935 ■ 
M 413=68 M.L.J.461 
0. 21, R 32 (5).— Rule applies to cases of 
mandatory injunctions and not to cases of 
simple prohibitory injunction 38 CW.N. 
101. See also 1935 A.W.R. 406=1935 A.L J.' , 
416. ■ 
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"The G'U't .T.av fur (^ood cau".*' e.'tleiid the time", in Oudh add “and the Comt may 
also, tor grood cau-ic \diov n, extend the tune toi the attachment remaining m force foi 
a reriud not exceeding one s'ear”. 

[Calcutta.] 0 21, R. 32 (3). 

SubstUutc the Muids “thiee months" foi the woid^ “one >car m sub-rnlc (3). R. 
32, 0 21. , , 

[Lahore ] fn Mib-rule (3) foi tlie -woids “one jeai substitute the ivol-ds “thiec 
month.'’, and add the ■''ollon-ing pionso to sub-rule (3) — 

“Pioiidcd that the Court maj for sufficient reasons, on the apphcatiqn of the judg- 
ment-debtor, extend the penotl hes’ond three months, but it shall in no case exceed ore 
learinall.” 

In sub-rule (4) for the words “one yeai”, subsiituie the words “three inonlhis or 
such other period as maj have been prescribed by the Couit.” 

[Madras.] Substitute the following foi sub rules (3) and (4) — 

“(3) Wlicre any attachment under sub-rulc (1) or sub-rule (2) has remained in 
torce for three months, if the judgment-debtor has not obeyed the decree and the decree- 
holder has applied to have the attached pioperty sold, such propertj may be sold; and out 
of the proceeds the Couit ma 3 aw aid to the decree-holder such compensation as it thinks 
til, and shjtll pay the balance frf any), to the judgment-debtor on his application. The 
Court may on application extend the period of three months mentioned herein to such 
period not exceeding one year on the whole a^ it may think fit.” 

“(4) Whcic diL judgment-debtor has obeyed the decree and paid all costs of execu- 
ting 11 which he is bound to pay, or where, at the end of three months from the dale of the 
attachment or of such extended period which the Court may older unded sub-rule (3), no 
application to hav c the property' sold has been made, or if made has been refused,' the 
attachment shall cease. ’’ 

(Vide Fort Si George 6a:eetfc, dated 20th October, 1936, Part II, pp 1304-1396 ) 
[Nagpur] InR. 32- ^ 

(ti) in sub-rule (3)— 

(i) for the words “one year” substitute the words “three months"; 

(u) after the word “apphcationT insert the words “and the Couit may also, for 
good cause shown, extend the time for the attachment remaming in foiee for a period 
not exceeding one jeai”; and 

(b) m sub-rule (4), for the words “one year” snbstHuic the words “three months 
or such further time as may have been fixed by the Court under sub-rulc (3) " ’ 

[N.-W F P.] In sub-rule (3) for the words “for one year”, substitute the woids 
for three months or such furthet period not exceeding one year in the whole as mav be 
fixed the Court". 

[Oudh.] In Oudh substitute “three months, or sudh further time as may have 
been fixed by the Court under the previous sub-rule" far “one year" in sub-iule (4) of 
R . 32, 0 , 21 . 

[Rangoon.] R p (3).— For the woids “for one year” the words “for thiee 
months or for such fuither period, not exceeding one yeai m the whole, as may 'be fixed 
by the Court on the application of the judgment-debtor” shall be substituted. 

33. (1) Notwithstanding anything in rule 32, the Court, eitiier at the 
Discretion of Court in ^'“5 ^^Passin? a decree 1 [against a husband] for the 
executing decrees for resti- ^^stitution of conjugal rights or at any time after- 
tution of conj'ugal rights. wards, may order that the decree 2 [shall be executed 

m the manner provided in this rule]. 

(2) Where the Court has made an order under sub-rule (1) 3 [* * *] it 
may order that, in the event of the decree not being obeyed within such period 


L«g. Ref. 

1 Inserted by Act XXIX of 1923. 

® Substituted tor words " shall not be 
executed by detention in prison" by ibtd. 

^ The words “and the decree-holder is the 
wife’’ omitted by ibid. 

Notes. 

0. 21, R. 33 (1).— For form of decree for 
restitution of conjugal rights, see 59 1.C. 887. 
When at the time of suit the husband is out 
of caste, the Court can pass a decree condi- 
tioned on plaintiff's obtaining restoration to 
caste 8 A. 78 Ordinarily a decree for resti- 
tution of conjugal rights against a wife 
should direct that it should not be executed 


by detention of the wife in prison 44 B. 972' 

LC. 361: 73 LC. 716=19241. 244 Also 
10 LC. 1/7. But if she persists in leading an 
she must be detained in jail. 75 
L. 595 (2). A Hindu wife is 
justified in leaving her husband’s protection 
^ o.h^hitualiy treats her with cruelty 19 
u 84. As to what amounts to cruelty, see 
me judgment of Mookerjec, J , in 34 C 971. 
In an action for specific performance of a 
contract to sell certain property with culti- 
varag rights Court can compel defendant 
V r ^ (5) to prosecute the application 

before the Revenue Divisional Officer thus 
® Performance of the contract* 

1926 N. 465. 
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as ma> be fixed in this behalf, the judgment-debtor shall make to the decree- 
holder such periodical payments as may be just, and, if it thinks fit, require 
that the judgment-debtor shall, to its satisfaction, secure to the decree-holder 
such periodical payments. 

(3) The Court may from time to time vary or modify any order made 
under sub-rule (2) for the periodical payment of money, either by altering the 
times of payment or by increasing or diminishing the amount, or may temporarily 
suspend the same as to the whole or any part of the money “So ordered to be 
paid, and again revive the same, either wholly or in part as it may think just. 

(4) Any money ordered to be paid under this rule may be recoveied as 
though it were payable under a decree for the payment of money. 

34. [S. 261.] (1) Where a decree is for the execution of a document or 

for the endorsement of a negotiable instrument and 
Decree for execution of the judgment-debtor neglects or refuses to obey the 
&“tSbk u.“m“S decree-holder majf prepare a draft of the 

document or endorsement m accordance with the 
terms of the decree and deliver the same to the Court. 

(2) The Court shall thereupon cause the draft to be served on the 
judgment-debtor together with a notice requiring his objections (if any) to be 
made within such time as the Court fixes in this behalf. 

(3) Where the judgment-debtor objects to the draft, his objections shall 
be stated in writing within such time, and the Court shall make such order 
approving or altering the diaft, as it thinks fit. 

(4) The decree-holder shall deliver to the Court a copy of the draft with 
such alterations (if any) as the Court may have directed upon the proper stamp- 
paper if a stamp is required by the law for the time being in force ; and the 
Judge or such officer as may be appointed in this behalf shall execute the docu- 
ment so delivered. 

(5) [S. 262.] The execution of a document or the endorsement of a 
negotiable instrument under this rule may be in the following form, namely 

“C. D., Judge of the Court of 

(or as the case may be), for A. B., in a suit by E. F„ against A. B ”, 
and shall have the same effect as the execution of the document or the endorse- 
ment of the negotiable instrument by the party ordered to execute or endorse 
the same. 

(6) The Court, or such officer as it may appoint in this behalf, shall 
cause the document to be registered if its registration is required by the law for 
the time being m force or the decree-holder desires to have it registered, and 
may make such order as it thinks fit as to the payment of the expenses of the 
registration. 

35. [S. 263.] (1) Where a decree is for the delivery of any immovable 
property, possession thereof shall be delivered to the party to whom it has been 


Ifotes. 

O. 21, R 34.— As to the procedure to be 
adopted in the case of failure on the part of 
a defendant to execute a document as direct- 
ed m the decree, see 10 C-W.N. 345. A decree 
greeting transfer of shares and registration 
in favour of the plaintiff can be executed on 
defendant's failure to obey the directions. 41 
I.C. 77. A defendant can execute the decree 
in his favour. 24 Bom.L.R. 496=46 B. 990. 
As to the period of limitation within which 
an application should be made, see 10 B. 91. 
A compromise decree providing for the exe- 
cution of document can be enforced under 
this rule and no suit is necessary. 61 I C 
535=25 C.WN.68. Execution of compro- 
mise decree providing for execution of patta. 


95 1 C 179=1926 C. 975. The Registrar of 
High Court has authority, when so directed 
by an order of Court, to execute a convey- 
ance on behalf of a party refusing to do so, 
so as to pass his estate, but has no authority 
to bind him by entering into any covenants 
on his behalf. 16 C 35). Action taken by 
Court in execution of decree for specific 
performance of a contract of lease, is a pro- 
ceeding in the suit and lis pendens docs not 
cease. 48 1 C. 188=14 N.L.R. 176. 

O. 21, R. 35. Scope of Rule.— ^'A ny 
person bound by the decree" includes besides 
the judgment debtor, any person who may be 
deemed to be bound under law, eg., a sub- 
lessee in respect of a decree for ejectment 
against the lessee SSCW-N. 1132. Under 
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adjudged, or to such person as he may appoint to receive delivery on his behalf, 
and, if necessaiy, by removing any person bound by the decree who refuses to 
vacate the property. ...... . r ■ , , 

(2) Where a decree is for the joint possession of immovable proper!}^, 
such possession shall be delivered by affixing a copy of the warrant in some 
conspicuous place on the property and proclaiming by beat of drum, or other 
customary mode, at some convenient place, the substance of the decree. 

( j) Where possession of any building or enclosure is to be delivered and 
the person in possession, being bound by the decree, does not afford free access, 


Notes. 

R. 35 (1) formal delivery is actual delivery. 
It is symbolic wheo under R. 35 (2), 36 or 96. 
Scope— Co-sharer not m possession— Decree 
for possession m favour of, against another 
in possession— When can be given. 112 I.C. 
143=51 A. 303=1928 A, 472 (F.B.). ^ When 
possession under a decree for possession has 
not been obtained, subsequent suit for pos- 
session is barred. 3 Lah LI. 138=59 I.C 
770. 35CWN 12=131 I C. 698= 

1931 C 427. A decree-holder entitled to pos- 
session of land is entitled to the land ana the 
standing crops thereon 26 M. 438. Also 
to any erections made thereon after suit 18 
W.R. 527. As to right of judgment-debtor’s 
right to remove crops after delivery of pos- 
session, see 61 CL J. 586 When possession 
of a village is decreed, the decree-holder is 
entitled to possession of the account-books 
and other papers relating to the village. 11 B. 
485. A decree may be executed partly under 
this rule and partly under R 36 7 W R 376 ; 
9 W.R. 454. See also 17WR.80: SB. 554 
and 10 C. 993. Delivery of possession to an 
agent without power of attorney is valid. 13 
N.L.R. 87=40 1 C 689. A reasonable degree 
of force can be used to remove persons 
hound by decree to vacate. 42 C 313=281. 
C. 1000. Possession actually ^ven is not the 
less cfiective by reason of an irregularity m 
taking it. S B. 387. Decree for symbolical 
possession— Non^jompliauce with require- 
ments of R 35 (2) and possession not deli 
vered as required by law— Suit for possession 
by successor-in-interest of decree-holder— 
Limitation. 145 I.C 345=34 P L R 839=1033 
L.427. See also 1936 L. 749 (case of joint 
possession) An application for actual pos- 
session can again be put in after it has once 
been dismissed after- delivery of formal pos- 
session. 45 I.C. 7. Decree for possession 
once satisfied by the plaintifiEs being put in 
actual pl>sses^ioa, cannot afterwards be re- 
executed on plaintiffs being dispossessed 6 
W R. Mis. 108 Nor on the ground that he 
got only symbolical possession in the prior 
proceedings. 60 C L.t 2'<6. See also 32 I.C. 
44=29 M.L J 504. But where delivery of 
possess'on in execution of a final decree for 
partition, whirh entitled applicant to get 
actual possession, is not complete, owing to 
existence of some huts standing on a portion 
of the land, applicant can maintain a second 
application and Court acts within its juris- 
diction in ordering a fresh delivery of pos- 
session by removing the huts 152 I C. 764= 
38 CWN. 832=1934 C 793 When a stranger 
obstructs delivery, remedy is criminal pro- 


ceedings or a suit for damages. 43 M L.T 
179=1923 AL 25 Symbolic delivery by mis- 
take where actual delivery ought to be given 
IS as good as actual delivery, so far as 
regards persons bound by the decree. 7l I 
C. 999=3 Pat. L.T. 628. See aho 97 1 C 705 * 
(2). Symbolic delivery will intenupt judg- 
ment-debtor’s adverse possession 24 I.C, 850 
=10 N.L.R. 60 Also 43 I C. 268=34 M.L T 
97 (P.C.) ; 96 I.C. 481=1926 C 1172; 1926 L. 
35 ; 1936 A.W.R. 69=1936 A.L 1. 80=1936 A. 
85. But the fact that the person m posses- 
sion continues to be m enjoyment of the 
property just after the formality under R. 35 
IS over, does to all intents and purposes 
amount to an immediate dispossession of the 
decree-holder after he has been put in pos- 
session The decree-holder must under 
Art, 142, Limitation Act, come within 12 years 
to recover possession again and if he does 
not, his suit is time barred. 160 I.C 441= 
1936 Pesh. 7. Actual possession must be 
given if the judgment-debtor is in posses- 
sion. Mere formal delivery will not prevent 
limitation running in favour of the judg- 
ment-debtor 711 C. 885=1924 L. 301; 1925 
M. 1140=49 M.LJ 303 The sub-rule (2) 
merely lays down the manner of executing 


a decree for joint possession. 11 I C 87. 
See also 20 B. 351. The prescribed proce- 
dure for symbolic delivery must be followed. 
When no actual or symbolic delivery has 
been obtained, no subsequent suit lies for 
fresh possession. 20 P.R. 1917=39 I.C. 753. 
Failure to affix warrant of delivery vitiates 
symbolic delivery. 1923 L. 693=74 I.C. 1 ; 55 
I.C 19=2 Lah.L.J. 202. But where with the 


approval and consent of the judgment- 
debtor, delivery of possession was proclaim- 
ed merely by beat of dram without affixing a 
copy_ of the warrant on the property as 
required by R. 35 (2), the delivery of posses- 
sion must be deemed to be valid and effective 


as against the judgment-debtor. 166 I.C. 404 
=1937 O.W N. 58 Joint possession of one 
co-sharer as against another in actual enjoy- 
ment can only be symbolical 19 A L J. 783 
=63 I.C 806 It 13 neither real possession 
nor equivalent to it. 36 B 373=14 I.C 447. 


Symbolical delivery of' possession in favour 
of some co-sharers — Effect of— No right to 
eject other co-sharer in possession—Separafe 
partition proceeding necessary. 14 L R. ISO 
(Rev.)=17RD 249 Publicity of delivery 
is what sub-rule (2) requires. 68 I C 182=2 
Lah LJ 563 A decree for joint possession 
15 valid unless unreasonable. 34 A. 150=13 


IC 79 A usufructuary mortgagee of 
father's share cannot have joint possession* 
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the Court, through its officers, may, after giving reasonable tvarniug and facility 
to any woman not appearing m public according to the customs of the country 
to withdraw, remove or open any lock or bolt or bi eak open any door or do any 
other act necessaiy for putting the decrec'holder in possession. 

36. [S. 264 ] Where a decree is for the delivery of any immovable 

- r j , property in the occupancy of a tenant or other person 

mSi. p'ro^rty Vn entitled to occupy lie same and not bound by tie 
in occupancy of lenart. decree to reliinjuish such occupancy^ the Court shall 
order delivery to be made by affixing a copy of the 
warrant in some conspicuous place on the property, and proclaiming to the 
occupant by beat of drum or other customary mode, at some convenient place, 
the substance of the decree in regard to the property. 

Arrest and detention in the civil prison. 

37. [S. 215-B.] (1) Notwithstanding anything in these rules, where an 

application IS for the execution of a decree for the 
Discretionary power to payment of money by the arrest and detention in the 
K P™™ “f » jud^Ment-debtor who is liable to be 

tionin prison. arrested in pursuance of the application, the Court 

^[shall] instead of issuing a warrant for his arrest, 
issue a notice calling upon him to appear before the Court on a day to be speci- 


jLicg. x(ei. 

1 In sub-rule (1) of rule 37 of Order XXI 
for the word “may”the word “shair’has been 
substituted, and to the sub-rule the proviso 
has been newly added by Act XXI of 1936. 

Notes. 

with the son 25 1 C 401=16 M.L.T 229. Deli- 
very of symbolical possession— Decree pro- 
riding for khas possession— Remedy of 
decree-holder. 3S C.W.N. 12=131 1.C 698= 
1931 C 427. Presumption that formalities as 
to delivery have been complied with, see 31 
P L R. 1001=132 1 C. 181. Where judgment- 
creditor fails to apply for removal of an 
obstruction under 0. 21, R. 97 within 30 days 
he IS not debarred from making an applica- 
tion under_ R. 3S to obtain a fresh warrant 
for possession He need not file a suit for 
that purpose Article 165 of the Limitation 
Act has nothing to do with such an applica- 
tion for warrant for possession but it will 
he applicable notwithstanding the fresh order 
for possession to a subsequent application in 
respect of the same obstruction. And if the 
obstruction is by the same person and in the 
same character, the mere fact that the decree- 
holder IS applying under a fresh warrant 
for possession would not make the obstruc- 
tion a fresh obstructon. 146 I.C. 112^35 
Bora.L R. 1033=1933 B 457 (F.B ) 

0. 21, E. 36.— Rule applies only to person 
holding exclusive possession of property and 
not bound by the decree 97 I C.^ 170=1926 
L, 668. There is nothing in this rule to 
prevent the applicant from obtaining posses- 
sion without the aid of the Court. 22 W.R. 
406; IS W.R. 99; 18 C. 520; 13 M.L.J. 375. 
No delivery IS effected when the provisions 
of this rule are not complied with. 41 I C. 
752=52 P.W.R 1917. Symbolic possession 
in case not contemplated under the Code is 
not effective. 46 B. 932=24 Bom L.R, 499. 
Where there is obstruction to actual posses- 


sion by one entitled to aright of residence, 
only symbolic delivery under this rule can be 
given. 20 1.C. 571. The present rule applies 
when the property is m the possession of a 
mortgagee. ^ I.C 269=22 O.C. 278, Symbo- 
lical possession under the rule will give the 
purchaser a fresh starting point for limita- 
tion 105 I.C 781=1928 0. 5. As to whether 
symbolical possession irregularly delivered 
interrupts adverse possession, see 1935 L. 
612. After formal possession is given under 
this rule the plaintiff is entitled to bring a 
fresh suit to eject the defendant. 11 C. 93. 
If there is a decree for partition and the 
lands are m possession of tenants, delivery 
can be given under this rule. 26 M. 76. No 
possession need again be claimed when a 
usufructuary mortgagee in possession gets a 
decree for ore emption. 23 1 C 876=12 A.L. 
J. 521. When the decree-holder asked for 
possession with the crops on the land, but 
possession of land only was given, he should 
again ask for whole possession and not for 
crops only. 97 I.C 567=1927 M 71. 

0. 21, R. 37.— (N.5— Note the amend- 
ment made in the rule by Act XXI of I936> 
which lays down when notice is not obliga- 
tory) An application for a warrant of 
arrest may be presumed when the warrant is 
issued in the presertce of the decree-holder’s 
pleader. 19 I.C 394=15 Bom.L.R. 205. 
Arrest may be applied for only when means, 
other than by sale of land, fail 73 P.L.R. 
1915=29 I C 152 ButJff«7Lah.LJ.l65= 
1925 L 379. Where the whole of the pr6- 
perty of the judgment-debtor is under 
attachment and it is not shown that he has 
other means of satisfying the decree, the 
order of the executing Court refusing to 
arrest the judOTent-debtor is justified. It is 
open to the aecree-holder to proceed with 
the execution of his decree by attachment 
and sale of the judgment-debtor's property. 
The order of High Court staying the sale of 
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fied in the notice and show cause why he should not be committed to the civil 

^"^^“rPiovidedthat such notice shall not be necessary if the Court is satis- 
fied by affidavit, or otherwise, that, with the object or effect of delaying the 
execudon of the decree, the judgment-debtor is likely to abscond or leave the 

local limits of the jurisdiction of the Court.] 

(2) Where appearance is not made in obedience to the notice, the Court 
shall, if the decree-holder so requires, issue a warrant for the arrest of the 

judgment debtor. warrant for the arrest of a judgment-debtor shall 

' ' direct the ofiBcer entrusted with its execution to bring 

Warrant for arrest to him before the Court with all convenient speed, unless 
direct judgment-debtor to which he has been ordered to pay, together 

be brought up. with the interest thereon and the costs (if any) to 

which he is liable, be sooner paid. 

Loc. Am —[Rangoon.] fn 0. 21, the following shall be inserted as R. 38-x\:- 
“SS-A The actual cost of conveyance of a civil prisoner shall be borne by the Court 
ordering his arrest or requiring his attendance at Court, as the case may be, and shall not 
be charged to the judgment-creditor ” - 

39. [S. 339 .] (1) No judgment-debtor shall be arrested in execution of 

c V ’ a decree unless and until the decree-holder pays into 

‘ Court such sum as the Judge thinks sufficient for the 
subsistence of the judgment-debtor from the time of his arrest until he can be 
brought before the Court 

‘ (2) Where a judgment- debtor is committed to the civil prison in execu- 
tion of a decree, the Court shall fix for his subsistence such monthly allowance 
as he may be entitled to according to the scales fixed under section 57 or, where 
no such scales have been fixed, as it considers sufficient with reference to the 


class to which he belongs. 

(3) The monthly allowance fixed by the Court shall be supplied by the 
party on whose application the judgment-debtor has been arrested by monthly 
payments in advance before the first day of each month. 

(4) The first payment shall be made to the proper officer of the Court 
ior such portion of the current month as remains unexpired before the judg- 
ment-debtor is committed to the civil prison, and the subsequent payments (if 
any) shall be made to the officer in charge of the civil prison. 

(5) [S. 340.] Sums disbursed by the decree-holder for the subsistence 
of the judgment-debtor in the civil prison shall be deemed to be costs in the suit : 

Provided that the judgment-debtor shall not be detained in the civil 
prison or arrested on account of any sum so disbursed. 

Loc. Ams. — [Allahabad, Calcutta, Lahore and Oudh ] In sub-rule (5) delete 
the viords “in the cuil prison” occurmg in two pbces. 

[Madras.] 0. 21, R. 19.— Delete the present sub-rules (4) and (S) of R. 39 of 
0. 21 and substitute the following:— 

“(4) Such sum fif any) as the Judge thinks sufficient for the subsistence and cost 
of conveyance of the judgment-debtor for his journey from the Court-house to the civil 


Notes. 

the property in execution of another decree 
is no bar to his proceeding against that pro- 
perty. 1934 L. 166_ Grounds for belief of 
ill-health are sufficient to exercise discretion 
to issue notice in the first instance. 9 1 C 
74fi=14 O.C 36. A warrant of arrest fixing 
date of return should be issued when applied 
for, even though the judgment-debtor resides 
outside the jurisdiction of the Court, Such 
warrant should be executed by Court having 
jurisdiction 44 1 C. 296=3 Pat L.J 95. When 
notice has been served on individual mem- 
bers of a firm, even though the firm is insol- 
vent they may be proepeded against per- 


sonally. 1925 L. 379=7 Lah L.J. 165. Execu- 
tion by sale— Mortgage decree— Executing 
Court cannot direct arrest of judgment- 
debtor. 121 I.C. 293=1930 L. 103._ Simul- 
taneous issue of notice and warrant is illegal. 
1932 A. 692; 11 P 743=1932 P 315=13 Pat. 
L.T. 502. But see also S8 C. 940=35 C.W.N’. 
228=1931 C. 443. 

0. 21, R. 38.— When a warrant directs a 
Nazir to arrest the judgment-debtor, the 
Nazir may authonse a deputy to execute the 
warrant, by endorsing his name on it. 6 A, 
385. As for the liability of the Nazir for 
negligence in having allowed the debtor to 
escape, see 4 B. 65. 
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piison aud fiotn the cnil piison, on his ielea«e, to hia usual place of residence together 
\\ith the first of the payments in ail\ancc under sub-iule (3") for such portion of the 
cm remit month as remains iinexpiied shall be paid to the proper officer of the Couil 
beiore the judgment-debteu is committed to the civil piison, and the subsequent pay- 
ments (if any) shall be paid to the officer ni charge of the civil pufjon 

(5) Sums disbursed imder this rule by the decrec-holdei fur the subsistence and 
cost of conveyance (if any) ot the nidgmciit-debtor shall be deemed to be costs m the 
suit. 

[Nagpur ] To '•ub-iulc (1) of K. 19 the following words shall bo added, Z'l" , 
“and toi the cost of conveyance ot tbi ludcment-debtoi from the plhce of lus arrest to 
the Court-house” Foi sub-iuits (4) and (5) of R, 3‘\ tin toilr.wmg -ub-rules shall 
be substituted, namely;— 

“(4) Such sum (if anj) as the Judge thinks sutiicient toi the iubsisteiice and 
cost of conveyance of the judgment-debtor foi bis journtj from the Cuan-house to the 
civil prison and from the civil piison, on his release, to his U!-,ual place of rosidciiti 
together with the first of the payments in advance under sub-rule (3) for such poirtlo . 
of the current month as remains unexpired, shall be paid to the proper officer of the Court 
before the judgment-debtor is committed to the avil prison, and the subsequent pay- 
ments (if any) shall be paid to the officer in charge of the cml prison. 

(5) Sums disbursed under this rule by the decree-holder for the subsistence and 
the cost of the convcjance (if anj) of the judgment-debtor shall be deemed to be costs 
in the suit ” 

[N -W.F P.] lor sub-iule (4) subsitfute the following —“All payments shall be 
made to the officer-in-charge of the civij pnson.” In sub-rule (5), qmit the words “in 
the civil prison” . 

[Rangoon ] In Rule 39 (5)\ the words “m the civil prison shall be 

deleted In 0 21, R 39, the following shall be inserted as sub-nile (2-A) — 

“ (2-A) When a civil prisoner is kept in confinement at the instance of more than one 
decree-holder, he shall only receive the same allowance for his subsistence, as if he were 
detained m confinement upon the application of one decree-holder Each decree-holder 
shall, however, pay the full allowance for subsistence, and when the debtor is released, the 
balance shall be divided lateably among the decree-holders and paid to them." 

i[40. (1) When a judgment-debtor appears before the Court m obedience 
to a notice issued under rule 37, or is brought before 
Proceedings on appear- the Court after being arrested m execution of a 
Mce of judgment-debtor decree for the payment of money, the Court shall pro- 
Sterarrest^* decree-holder and talte all such 

evidence as may be produced by him in support of his 
application for execution, and shall then give the judgment-debtor an opportu- 
mty of showing cause why he should not be committed to the civil prison. 


Leg. Ref. 

^ New R. 40 of Order 21 has been 
substituted for old R. 40 together with any 
alterations therein or additions thereto made 
under S. 122 of the (^de (Act XXI of 1936) 

Notes. 

0. 21, R. 40.— "Other sufficient cause" 
must be based on evidence. 54 I.C. 782. 
Security under cl. (3) must be substantial 
and not illusory. (Ibid.) (3ourt is not bound 
to enforce execution by arrest of the judg- 
ment-debtor in every case. Court, on the 
other hand, has a discretion under R. 40 to 
disallow application for airest on any of the 
grounds specified in that rule, though the 
rule does not provide that recourse must 
first be had against the property of the 
debtor. 153 1 C. 506=1935 O.W.N. 17=1935 
O. 57. Judgment-debtor practising lawyer 
and ownmg properties— Difficulty in raising 
money—Ground for exemption from arrest 
and detention. Such circumstances constitut- 
■ed "sufficient cause" preventing the jiidg- 
ment-debtor from being able to pay the 
amount of the_ decree within the meaning of 


0 21, R, 40, and that it was a proper case in 
which the Court should in the exercise of 
its discretion refuse to enforce execution by 
arrest. 153 I.C. 506=1935 O.W.N. 17=1935 
0. 57. Where judgment-debtors who were 
arrested pleaded poverty and inability to pay 
and Court ordered pending inquiry into 
those facts the release of judgment-debtors 
on furnishing security and they pul in a 
surety bond which stated that the surety 
would be liable if judgment-debtors failed 
to appear or pay the decretal amount and 
Court having ultimately rejected the plea of 
judgment-debtors the decree-holder sought 
to enforce the security bond. Held, that 
Court had no jurisdiction to lake the bond 
and that it could not be enforced. 35 P L.R. 
101=1934 L. 217 A surety under R. 40 (3) 
for production of the judgment-debtor can- 
not be rendered liable under S. 145 for the 
debt due. 18R.D. 243=15 L.R. 285 (Rev.). 
The words “some part thereof” in sub-S. 
(2) (d) refer to payment of money generally 
and are not limited to instalment decrees 
only. 7 Bur.L.T. 242=23 1 C. 833. Grounds 
for refusal of the arrest of judgment- 
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{Z) Pecdingthecouclusionof the inquiiy under sub-rule (1) the Court 
may, in its discretion, order the judgment-debtor to be detained in the custody 
of an officer of the Court or release him on his furnishing security to the satis- 
faction of the Court for his appearance when required. 

(3) Upon the conclusion of the inquiry under sub-rule (1) the Court 
may, subject to the provisions of S. 51 and to the other provisions of this Code, 
make an order for the detention of the jud^ent-deblor in the civil prison and: 
shall in that event cause him to be arrested if he is not already under arrest: 

Provided that in order to give the judgment-debtor an opportunity of 
satisfying the decree, the Court may, before making the order of detention, leave 
the judgment-debtor in the custody of an officer of the Court tor a specified 
period not exceeding fifteen days or release him on his furnishing security to 
the satisfaction of the Court for his appearance at the expiration ot the speci- 
fied period if the decree be not sooner satisfied. 

(4) A judgment-debtor released under this rule may be re-anested. 

(5) When the Court does not make an order of detention under sub-rule 
(3), it shall disallow the application and, if the judgment- debtor is under 
arrest, direct his lelease.] 

Loc Ams —[Allahabad.] Aid the Mowing proviso to R. 40 (S) 

“ProiiJed that, m order to give the judment-dehtor an opportunity of satisfying 
the decree, the Court before making the order of comnuttal may leave the judgmenMebtor 
in the custody of an officer of the Court for a speofiod period not exceeding 10 days, or 
release him on his furnishing security to the satisfaction of the Court for his appearance 
at the expiration of the specified period, if the decree be not sooner satisfied. When the 
Court sees fit to leave a judgment-debtor in the custody of an officer of the Court and the 
judgment-debtor does not pay the costs madental to such intermediate custody, it shall be 
competent for the Court to require the decree-holder, on pam of his apphcation foi arrest 
being disallowed, to pay into Court such stun as the Judge deems sufficient to cover such, 
costs mcluding fees foi process-server, subsistence of the judgment-debtor and cost of 
conveyance, if any; and sums disbursed by the decree-holder under this proviso shall be 
deemed to be costs in the suit." 

[Madras.] Svhsthiie for old Rule 40 ^-“40 (1) When a judgment-debtor 

appears before the Court in obedience to a notice issued under R. 37, or is brought before the 
Court after being arrested In execution of a decree for the pajmient of money, and it appears 
to the Court thjj: an insolvency petition has been presented by or against the judgment- 
debtor or that the judgment-debtor is unable from poverty or other sufficient cause to pay 
the amount of the decree or, if that amount is payable by instalments, the amount of any 
instalment thereof, the burden of proving the inability to pay bemg on the judgment-debtor, 
the Court may, upon such terms (if any) as it thinks fit, make an order disallowing the 


Notes. 

debtor. 94 I.C. 279 (1)=27 P.L R. 229. If 
debtor can pay a substantial part of 
the decretal amount, or instalment, and 
does not do so, poverty is no plea for 
release. Qhid,) When all the properties 
movable and immovable have been 
sold in execution by other creditors, it 
would be improper to order his imprison- 
ment. 4 Lah.L.J . 266=1922 L. 2S9 , or when 
the judgment-debtor’s property is vested in 
receiver on an application by another 
creditor for the judgment-debtor’s adjudica- 
tim in insolvency. 1931 L. 121=131 I.C. 
20o. The mere fact that the Insolvency 
Court has granted leave to execute a decree, 
does not take away the duty of the execut- 
ing Court to satisfy itself as to whether all 
the circumstances exist which would justify 
ordering arrest of the insolvent debtor. 13 
623=1935 Rang. 415. The lunacy of 
a judgment -debtor is a good cause for dis- 
allowing an application for his arrest. 22 
B. 961. See 22 B. 731 Under S. 55. Release 
.of judgment-debtor— Matters to be consider- 


ed by Court —Failure by Court to consider 
such matters— Procedure to be followed. 
118 I C. 312 (2)=1929 P. 728. Where a judg- 
ment-debtor against whom a warrant is 
issued applies to Court for an enquiry into 
his pauperism after the issue or a warrant 
j^insthim without notice and before he is 
arrested, it is not necessary to invoke the 
provisions of S. 151, as it is still open to him 
to surrender himself in Court and then to 
move it to pass an order under R, 40 (3). 
116 I.C. 101=1929 S. 110. The order under 
0. 21, R. 40 of the CP. Code need not be in 
writing and when the Court acting under the 
proviso to R. 40 (5) directs the judgment- 
debtor, when arrested, to pay detention 
batta for two days, it means he is allowed 
two days to satis^ the decree but he is in the 
custody of the officer If he escapes during 
that period, he is guilty of an offence under 
S. 225-B of the Penal Code. 142 I.C. 242 
(1)=1933 M 27& 

Apm/iL—See 21 M. 29. See also 144 I.C. 
255=14 Pat.L.T. 271=1933 P. 248 (1). 
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application for his arrest and detention, or directing his release, as the case may be. 

(2) Before making an order under sub-rule (1), the Court shall take into consi- 
deration any allegation of the decree-hojdei touching any of the following matters, namely,— 

(fl) the decree being for a sum foi which the judgment-debtor was bound in any 
fiduciary capacity to account; 

{h) the transfer, concealment or iemo\al by the judgment-debtor of any part of 
his property after the date of the institution ol the suit in ^vhlch the deciee was passed, 
01 the commission by him after that date of any other act of b.id faith in relation to his 
property, with the object oi eftect of obstructing or delaying the decree-holder in the 
execution of the decree , 

{c) any undue preference guen bj the judgment-debtor to anj of his other creditois; 

(d) reiusal or neglect on the part of the judgment-debtor to pay the amount of the 
dcciee or some part thereof when he has, or since the dale of the decicc has had. the 
means of paying it ; 

(e) the likehhood oi the judgment-debtor absconding or leaving the jurisdiction 0 + 
the Court with the object or effect of obstructmg or delaying the decree-holder m the 
execution of the decree 

(3) While any of the matters mentioned in sub-rule (2) are being considered, the 
Court may, in its discretion, order the judgment-debtor to be detamed m avd prison, or 
leave him in the custody of an officer of the Court, or release him on his furmshing security, 
to the satisfaction of the Court, for his appearance when required by the Court. 

(4) A judgment-debtor released under this rule may be re-arrested. 

(5) Where the Court does not make an order under sub-rule fl), it shall cause the 
judgment-debtor to be arrested if he has not already been arrested and, subject to the 
other provisions of this Code, commit him to the avil prison. 

Provided that, in order to give the judgment-debtor an opportunity of satisfying the 
decree, the Court before making the order of committal may leave the judgment-debtor 
m the custody of an officer of ffie Court for a specified period not exceeding ten days, or 
lelcase him on his furnishing security to the satisfaction of the Court for his appearance 
at the expiration of the speafied period if the decree be not sooner satisfied. 

When the Court sees fit to leave a judgment-debtor in the custody of an officer of 
the Court and the judgment-debtor does not pay the costs inadental to such intermediate 
custody, It shall be competent foi the Court to require the decree-holder, on pairi of his appli- 
cation foi arrest being disallowed, to pay into Court such sums as the Judge deems sufficient 
to cover such costs including batta for process-server, subsistence of the judgment-debtor 
and costs of conveyance, if any, and sums disbursed by the decree-holder under this 
proviso shall be deemed to be costs in this suit 

(S-A) During the tempoiary absence of the Judge who issued the W'arrant under 
R. 37 or 38, the warrant of committal may be signed by any other Judge of the same Court 
or by any Judicial Officer superior in rardc who has jurisdiction over the same locality, or 
wffiere the arrest is made on a wairant issued by the District Judge, the warrant of committal 
may be signed by any Subordinate Judge or Distnct Munsif, empowered m writing by the 
District Judge in this behalf. 

(6) No judgment-debtor shall be committed to the civil prison or brought before 
the Court from the prison to w'hich he has been committed pendmg the consideration of 
iny of the matters mentoiied m sub-rule (2) unless and until the decrec-holdei pays into 
Court such sum as the Judge may thuik sufficient to meet the travelling and subsistence 
expenses of the judgment-debtor and the escoit for the journey to and from the prison.. 
Sub-rule (S) of R 39 shall apply to such payments.” 

Attachment of Property, 

Examination of judg- 41. [Cf. S. 267.] Where a decree is for the 
ment-debtor as to his pro payment of money, the decree-holder may apply to- 
perty. the Court for an order that— 

Notes. Court cannot order the production. 57 M. 

0.21, R. 41 —This rule applies to all 635=148 1.C. 79=1934 M. 199=66 ML.J. 498. 
the properties of judgment-debtor out Court cannot prescribe to decree-holder 
of which deciee can be satisfied either what property he is to attach. 3 W.R Mis. 

by delivery in obedience to decree 16, Judgment-debtor can be examined at 

or by fale. I7 B. 514 In a suit for any stage of the execution proceedings, 

recovery of money due on settled accounts, Order for such examination may be made 

an applicabon was filed for appointing a ex parte. On proper cause being shown, such' 
receiver and for an order directing defen- order may be set aside. It is not necessary 
dant to produce certain books of account not that all usual methods of execution should 
connected with the suit in order that plaintiff, be exhausted before applying this rule. 34- 
if he gets a decree, may be in a better tjosi- I.C. 287=43 C. 285. 
tion to realise his decree debt. Held, the 
1-100 
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(fl) the judsmcnt-debtor, or 

(5) in the case of a corporation, any oflicer thereof, or 
(c) any other person, 

be orally examined as to whether any or what debts are owing to the judgment- 
debtor and whether the judgment-debtoi has any and what other property or 
means of satisfying the decree; and the Court may make an order for the 
attendance and examination of such judgment-debtor, or officer or other person 
and for the production of any books or documents. 


Attachment in case of 
decree for rent or mesne 
profits Or other matter, 
amount of which to he 
subsequently determined. 


42. [S. 225.] Where a decree directs an inquiiy 
as to rent or mesne profits or any other matter, the 
property of the judgment-debtor may. before ' the 
amount due from him has been ascertained, be 
attached, as m the case of an ordinary decree for the 
payment of money. 


43. [S. 269, paras. 1 and 2.] Where the property to be attached is movable 
property, other than agricultural produce, in the 
Attachment of movable possession of the judgment-debtor, the attachment 
proi«rty other than agncul- shall be made by actual seizure, and the attaching 
"fTl&'ehror ‘he property in his own custody o? 

in the custody of one of his subordinates, and shall be 
responsible for the due custody thereof: 


Notes. 

0.21, R. 41 (c) -Garnishee should deny 
or admit the debt in express words in the 
affidavit and m the event of admitting the 
debt, the extent of such debt. 1933 S 350. 
There is no rule under which a copy of the 
.petition by which a garnishee had denied the 
claim of judgment-debtor, could be required 
to be given by him to decree-holder. Even 
if there is such a rule, it is the duty of 
Court to investigate the claim and not to 
dispose of the matter suramanly without 
hearing the garnishee. 0. 17, R. 3, gives a 
discretion to Court lu the matter and does 
not proceed forthwith. 

0, 21, R. 42— The rule does not miply to 
a suit for partnership accounts 93 1.C. 306= 
1926 S 178 The words “any other matter" 
m the rnle cannot include a preliminary 
decree directing the taking of accounts m a 
partnership suit. 40 C W.N 1393. This rule 
covers also an enquiry into accounts m a 
scheme suit under S 92 41 1 C. 89. On this 
section, see also 19 C 139 

0. 21, R 43.— A person who attaches under 
a warrant must have the warrant with him 
A property is not lawful 

27 A. 258. As to responsibility of attaching 
iff 567=134 r C 836=1931 

865 (F.B) (Overruling 48 A SIO), 

• seize, meaning of— Removal of articles 
with help of coolies-Amin present-Attach- 
ment deemed to be effected. 1930 M.W.N. 
W Attachment of cattle -Actual physical 
seizure not necessary. Where cattle have 
air^dy ^en tied and secured, it is sufficient 
It the officer goes sufficiently near them to 
explain to others that he has come to attach 
me property and to intimate his intention to 
do so. 32 L.W 23=1930 M. 670 Removal 
illegal. 

1928 C, 815=56 C 460=48 C.LJ, 288. A 


warrant of attachment affixed to the outer 
door of a warehouse in which goods belong- 
ing to the judgment-debtor were stored, 
constimtes a good attachment although the 
door is not broken open and goods taken 
physical possession of. 27 M. 346 See also 
II B at 454 ; 30 M. 207. The rule does not 
affect the liability of a surety for attached 
movables if he fails to produce them. 62 

I. (r. 719—19 A.L.J 247. The watchmen ap- 
pointed by the Commissioner to look after 
llic attached property are not liable at the 
instance of the judgment-debtor for the 
value of missing articles, either as custodians 
or as sureties The person responsible for 
the safe custody of the articles is the attach- 
ing officer himself. 144 1.C. 361=1933 AX 

J. 579—1933 A. 385. A suparddai of attached 
property must produce them when called 
upon, even though the execution application 
is dismissed for default, and the attachment 
ends. 51 I.C. 633=60 P.R. 1919. He is 
bound to hold the property till the anwi asks 
for It or directs him to hand it over to the 
judgment-debtor. If the same property is 
re-attached pending the first attachment, it 
is not necessary that the fresh order of 
attachment should be cominunicated to 
suparddar It is enough if the order is com- 
municated to the oJwiH. Consequently ivhere 
the suparddar having no knowledge of the 
subsequent attachment of the property m his 
custody, makes over the property to judg- 
ment-debtor on satisfaction of the decree in 
which it was first attached, he cannot plead 
want of notice of the second atrachment so 
as to escape his liability 149 I.C. 950=1934 
A.L.J. 1200=1934 A 357. The proper execu- 
tion procedure against a surety for attached 
property is to sue on the security bond first 
having it assigned in the decree-holder’s 
name. 39 MX.J. 472=60 I.C 134. See also 
47 1 C 956=16 N.L R. 178 Attachment of 
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Provided that, when the property seized is subject to speedy and natural 
decay, or when the expense of keeping it in custody is likely to exceed its value, 
the attaching officer may sell it at once. 

Loc Ams —[Calcutta.] 0 21, R. 43.-0. 21, R. ^13 shall read as follows;— 
Where the property to be attached as movable property, other than agricultural pro- 
duce. in the possession of the judgment-debtor, the attachment ^all be made by actual 
iCizuie, and save as otherwise prescribed, the attaching officer shall keep the property m his 
uwn custody or in the custody of one of hi'i subordinate'?, and shall be rc sponsible for the 
due custody thereof: 

Provided that, when the pioperly seized does not, m the opinion of the attaching 
officer, exceed twenty rupees in value or is subject to sptedy and natiiiai decay, or t\hen 
the expense of keeping it m custody is likclj to exceed it? t aliic, the attachina otlicei may 
sell it at once. 

[Lahore,] 0. 21, R 43 —The Rule was numbeied as sub-rule ill ..nd . ; lol- 
loping further proviso and sub-rules (2) and (3) were added . — 

“and provided also, that, when the property attached consists of livc-stock. agiicu^- 
tural implements or other articles which cannot conveniently be lemoved and the attaching 
officer does not act under the first proviso to this rule, he may at the instance of the judg- 
ment-debtor or of the decree-holder, or of any person claiming to be interested in such 
property, leave it m the village or place wheie it has been attached- 

fa) in the charge of the person at whose instance the property is retained in such 
village or place, if such person enters into a bond in the Form No. IS-A of Appendix E 
to this Schedule with one or more sufficient sureties for its production when called for, or 

(b) in the charge of an officer of the Court, if a suitable place for its safe custody' be 
prov^ded, and the remuneration of the officer for a period of fifteen days at such rate as 
raav from time to time be fixed by the High Court be paid in advance; or 

(c) in the charge of a village lamhardar or such other respectable person as wi'l 
undertake to keep such property, subject to the ordeirs of the Court, if such person enteis 
into a bond in Form No, IS-B of Appendix E with one oi more sureties for its production. 

(2) Whenever an attachment made under the proviMons of this rule ceases for any 
of the reasons specified m R 55, 57 or 60 of this Ordei, the Court may order the resti- 
tution of the attached property to the pet son in w’hose po«session it was before attachment. 

fS) When property is made over to a custodian under sub-clause (o) or (c) of 
cku'.e (1), the schedule of property annexed to the bond shall be drawm up by the attaching 
officer m triplicate, and dated and signed by— 

(o) the custodian and his sureties; 

(&) the officer of the Court who made the attachment, 

(f) the person whose property is attached and made ovir, 

(d) two respectable witnesses. 

One copy will be transmitted to the Court by the attachmej officer and placed on the 
lecord of the procee^ngs under which the attachment has been ordered, one copy will be 
made over to the person whose pioperty is attached and one copy will be made over In the 
custodian ’’ 

[iVoff. —Additional Forms Nos IS-A and 15-B have been inserted See App E ] 
Rules 43-A to 43-D — 

“43- A. (1) Whenever attached property is kept in the village or place where it is 
attached, the attaching officer shall forthwith report the fact to the Court and shall with 
his report forward a list of the property seized. 

(2) If attached property is not sold under the first pioviso to R. 43 or retamed in 
the village or place where it is attached under the second proviso to that rule, it shall be 
brought to the Court-house and delivered to the proper officer of the Court. 

(3) A custodian appointed under the second proviso to R. 43 may at any tunc 
terminate his responsibihties by giving notce to the Court of his desire to be relieved of his 
trust and delivering to the proper officer of the Court the property made over to him. 

(4) When any property is taken bade from a custodian, he shall be granted a receipt 
for the same 

43-B. (1) Whenever attached property kept in the village or place where it is 
attached is live-stock, the person at whose mstance at is retained shall provide for its 


Notes. 

movables— Bond executed by attaching 
creditor on taking possession of goods— 
Subsequent sale-Order for production of 

E ’s — Non-compliance — Forfeiture of 
is illegal 1927 M.W.N 919. Mere 
application for attachment of "movable 
property" is not sufficient to attach a debt 
due from third parties. 9 1.C. 240 A right 
to sue for breach of contract cannot be 
attached. 1925 S 98. The attaching officer 


entrusting the _ attached property to a 
third person, without the permission of 
the Court must, if the property be 
lost, make good the loss himself. 95 1 C 
828=48 A. 510=1926 A. 406. See also 1934 
A. 357 ; 1933 A. 385. Attachment removed 
—Suit for declaration by decree-holder that 
property belonged to j'udgment-debtor — 
Decree not by itself effective to restore 
attachment— Fresh seizure necessary 1930 
R. 247=8 R. 491. 
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maintenance, and, if iie fai!^ to do so and if it is in cliarge of an officer of the Cojurt, it 
Ahall W romoveil to the Court-house. 

Nothing in this lale shall picvem. the judgment-debtor, or any person claiming to be 
inti.rt.^tcd in such stock, finm making such arrangements for feeding the same as may not 
be inconsistent with its safe custodj. 

(2) The Court may direct that any sums which ha\e been expended by the attaching 
officci 01 are pa>able to him, if not duly deposited or paid, ‘be lecovered from the proceeds- 
of property, if sold or be paid by the person declared entitled to delivery befoie he receives 
the same The Court may also order that any sums deposited or paid under these rules be 
recovered as costs of the attachment from any party to the proceedings. 

43-C. When an application is made for the attachment of live-stock or other 
movable property, the decree-holder shall pay into Court in cash such sum as will cover 
the costs of the maintenance and custody ot the pioperly for IS days. If within three 
clear days, before the expiry of any such period of 15 days the amount of such costs for 
such further period as the Court may direct be not paid into Court, the Court on receiving 
a report thereof from the proper otlicu, may issue an oider for the withdrawal of the 
attachment and direct by whom the costs of the attachment are to be paid. 

43-D. Any person who has vndei taken to keep attached pioperty under R. 43 (1) 
(c) shall be liable to be proceeded against as a surety under S. 14S of the Code and shall ’ 
be liable to pay in execution proceedings the value of any such property wilfully lost by him " 

[Madras.] For 0 21. R. 43, subsHtitte the follow mg rules, ms. — 

43. (1) "VWiere the property to be attached is movable property, other than agri- 

cultural produce, m the possession of the judgment-debtor, the attachment shall be made 
by actual seizure, and the attaching officer shall keep the property in his own custody or 

in the custodj of one of his subordinates, and shall be responsible foi the due custody 

thereof 

Provided that, when the property seized is subj'ect to speedy and natural decay, or 
when the expense of keeping it m custody is likely to exceed its value, the attain? officer 
may sell it at once; and 


Pro\ided also that, when the properly attached consists of live-stock, agricultural 
implements or other articles which cannot conveniently be removed and the attadmg officer 
does not act under the first proviso to this rule, he may at the instance of the judgment- 
debtor or of the decree-holder or of any person claiming to be interested in such property 
leave it in_ the village or place where it has been attached— 

(fl) in the charge of the person at whose instance the properly is retained in such 
vill^e or place, if such person enters into a bond in the Form No. IS-A of Appendix E 
to this Schedule with one or more suffiaent sureties for iti productijbn when called for- or 
(h) in the charge of an officer of the Court, if a suitable place for its safe custody be 
provided and the remuneration of the officer for a period of 15 days at such rate as may 
from toe to toe be fixed by the High Court be paid in advance. 

(2) Whenever an attachment made under the provisions of this rule edasea for any 
^ 55 or R 57 or R. 60 of this Order, the Court may order the 
restitution of the attached property to tha, person in whose possession it was before atta^- 
ment 


or place where it is 

• 11 , P} Propertj’ is not sold under the first proviso to R. 43 or retained m the 

second proviso to that rule, it M 

brought to the Comt-house and delivered to the proper officer of the Court. 

interesffii“fiSi^toc?fm!S*” 'll' J“J8n!ait-deblor, or any person dainnng to be 

officer or are oa^k T?7“' "J”'*' by the attachmg 

'mi'* e^ied°to7eh«i^ bSe'h'e'remTO 

which cannot convementlv consists of live-stock or articles 

Bra pro™ to SreU he officer d„„ not act nnder the 

in the charge of a v’llla’ee lamhar/io ^ vdlage or place where it has been attached 

to keep' oJdSs' o? ^ 

written bond Tor its production. “ ” “ * 
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Any person who has so imdertaken to keep attached property may be proceeded 
against as a surety under S. 14S of the Code and shall be liable to pay in execution pro*- 
ceedings the value of any such property wilfully lost by him. 

LPatna J 0. 21, R. 43.—itubftitute the following for R. 43 of 0. 21:— 

43 Where the property to be attached is mo\able property, other than agricultural 
pioduce, m the possession of the judgment-debtor, the attachment shall 'be made by actual 
seizure, and the attaching officer shall be responsible for the due custody thereof: 

Provided that, 'when the property seized is subject to speedy and natural decay, 
or when the expense of keeping it m custody is iikejy to exceed its valuer the attach- 
ing officer may sell it at once. 

0. 21, R. 43-A. Insert the following as R. 43-A below R. 43 in 0. 21 •— 

(1) The attaching officer shall, in suitable cases, keep the attached property in the 
village or locahty either— 

(a) in his own custody in any suitable place provided by the judgment-debtor, or in 
his absence by any adult member of his family who is present, on his own premises or 
elscwheie, 

(fc) in the case of live-stock, and piovided the decree-holder furnishes the neces- 
sary funds, in the local pound, if a pound has been established in or near the village, m 
which case the pound-keeper w’lll be responsible for the property to the attaching officer, 
and shall receive the same rate for accommodation and maintenance thereof as are paid in 
respect of impounded cattle of the same descnption, or such less rate as may be agreed 
upon? 

(c) in the custody of a respectable suiety, piovided the decree-holder furnishes the 
cost of maintenance and other costs, if any. 

(2) If m the opinion of the attaching officer the attached property cannot be kept 
in the Village or locality, through lack of a suitable place, or satisfactory surety, or through 
failure of the decree-holder to provide necessary funds, or for any other reason, the attach- 
ing officer shall remove the property to the Court at the decreic-holder’s expense. In the 
event of the decree-holder failing to provide the necessary funds, the attachment shall be 
-withdrawn. 

(3) Whenever attached property is kept in the village or locality as aforesaid, the 
officer shall forthwith report the fact to the Court, and ^hall with his report forward an 
accurate list of property seized, such that the Court may thereon at once issue the pro- 
clamation o,T sale prescribed by R 66. 

(4) If the debtor shall give his consent m writing to the sale of the property without 
awaiting the expiry of the term prescribed m R, 68, the officer shall receivd the same and 
forward it without delay to the Court for its orders. 

(5) When property is removed to the Court it shall be kept by the Nazir on his own 
•sole responsibihty in such place as may be approved by the Court If the property cannot, 
from its nature or bulk, be conveniently kept on the Court premises, or m the personal 
custody of the Nazir, he may, subject to the approval by the Court, make sudi arrange- 
ments for its safe custody under bs own supervision as may be most convenient and 
economical, and the Court may fix the remuneration to be allowed to the persons, not 
being officers, of the Court, in whose custody the property is kept. 

(6) When property remains m the village or locality where it is attached and any 
person other than the judgment-debtor shall claim the same, or any part of it, the attaching 
■officer shall nevertheless, unless the decree-holder desires to withdraw the attachment of 
the property so claimed, maintain the attachment, and shall direct the claimant to prefer 
3us claim to the Court 

(7) (a) If the decree-holder shall withdraw an attachment or it shall be withdrawn 
■under sub-rule (2) or sub-rule (9), the attaching officer shall inform the debtor, or in his 
absence, any adult member of hus family, that the property is at his disposal. 

(b) In the absence of any person to take charge of it or in case the officer shall have 
had notice of claim by a person other than the judgmenlt-debtor, the officer, shall, if the 
property has been moved from the premises m wluch it was 'Seized, replace it where it was 
found at the time of seizure 

(8) Whenever livestock is kept in the village or locality where it has been attached, 
the iudgmenlndebtor shall 'be at liberty to undertake the due feeding and ten^ng of it 
under the supervision of the attaching officer, but the latter shall, if required by the 
■decree-holder, and on his paying for the same at the rate to be fixed by the District Judge, 
and subject to the orders of the Court under whose orders the attachment is made, engage 
the services of as many persons as may be necessary, for the safe custody of it 

(9) In the event of the judgment-debtor faihng to feed the atta^d livestock in 
accordance wi± sub-rule (8), the officer shall call upon the decree-holder to pay forthwith, 
for feeding the same In the event of his failure to do so, the officer shall proceed as 
provided in sub-rule (2), and shall report the matter to the Court w-itliout delay, 

(10) When attached hvestock is brought to Court, the Nazir shall be responsible for 
the safe custody and proper feedmg of it so long as the attachment continues 

(11) If a pound has been established in or near the place where the Court is held, the 
Nazir shall be at liberty to place in it such attached livestock as can be properly kept, in 
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Ml 1} i.';und-kL.pe. vMll be responsible for the property to the Nazir and shall 
I tlie same lato ior accommodation and maintenance thereof as are paid m respect 
nf .lo mdcd cattle of the same desenpLon oi such less rate as may be agreed upon 

< S If there 'be no pound available, or ilf, m the opinion of the Court it be incom enicnt 
< 1 , 1 . 1 IP -itmched In estock m the pound, the Nazir may keep it m his own premises, or 
l: S';ihuS^o UrpSn”eUcted by Mmself and approved the Coart. The Nattr 
will 111 all cases remain icsponsihle for the custody of the proper^ . j r 

fl3) Each Court shall, fiom time to time, fix the lates to be allowed for the custody 
and maintenance of the various descriptions of livestock with reference to seasons and local 
cirmmstaiices The Distnct Judge may make any alteiation he deems fit in the rates 
preset ibed by Courts subordinate to him. Where there are two or more Courts m the 
same place, the rates shall he the same for each Court. 

44. Where the property to be attached is agri- 
Attachment of agricul- cultural produce, the attachment shall be made by 
tural produce. affixing a copy of the warrant of attachment,— 

(a) where such produce is a growing crop, on the land on which such 
crop has grown, or 

(b) where such produce has been cut or gathered, on the threshing- 
floor or place for treading out grain or the like or fodder-stack on or in which it 

is deposited, r 

and another copy on the outer door or on some other conspicuous part of 
the house m which the judgment-debtor ordinarily resides or, with the leave of 
the Court, on the outer door or on some other conspicuous part of the house in 
which he carries on business or personally works for gam or in which he is 
known to have last resided or carried on business or personally worked for gain ; 
and the produce shall thereupon be deemed to have passed into the possession 

^^Lo?^.—[Bombay ] Aftei R 44 a£ 0. 21, the following shall be inserted, as 

^.wlA^^tviere the property to be attached is agricultural produce, a copy of the 
warrant or order of attachment shall ‘be sent by post to the office of the Collector of the 
Di'itnct 111 which the land is situate. 

45. (1) Where agricultural produce is attached, the Court shall make 
such arrangements for the custody thereof as it may 
Provisions as to agricul- sufficient and, for the purpose of enabling the 

tural produce under attach- to make such arrangements, every application 

for the attachment of a growing crop shall specify 
the time at which it is likely to be fit to be cut or gathered. 

(2) Subject to such conditions as may be imposed by the Court in this 
behalf either in the order of attachment or in any subsequent order, the judg- 
ment-debtor may tend, cut, gather and store the produce and do any other act 
necessary for maturing or preserving it; and if the judgment-debtor fails to do 
all or any of such acts, the decree-holder may, with the permission of the Court 
and subject to the like conditions, do all or any of them either by himself or by 
any person appointed by him in this behalf, and the costs incurred by the decree- 
holder shall be recoverable from the judgment-debtor as if they were included 
in, or formed part of, the decree. 

(3) Agricultural produce attached as a growing crop shall not be 

deemed to have ceased to be under attachment or to require re-attachment 
merely because it has been severed from the soil. 


Notes. 

0 21, R. 44.— An attachment which is not 
in accordance with the provisions of R 44, 
would no doubt, not operate to transfer 
possession of the property to the Court But 
the presumption of law is that anything 
which is done by the officer of the Court is 
properly done until the contrary is shown. 
162 I C. 653=1936 A.LJ. 283=1936 A. 364; 
1935 A.LJ 390=1935 A. 436; 1935 AL.J. 
63=1935 A. 214; 156 I.C. 697=1935 R. 186. 
Where attachment of movable crops is made 


by beat of drum and the procedure prescrib- 
ed by R. 44 IS not followed, the produce 
cannot be deemed to have passed from the 
possession of the judgment-debtor into that 
of the Court 129 I.C 715=1931 A 142 See 
also 145 1 C. 818=1933 R. 267; 1935 A. 218= 
153 I,C, 428 Where the bailiff executing 
the warrant of attachment does not affix a 
copy thereof on the residential house of the 
judgment -debtor, there is no compliance 
with R. 44, and the attachment is not a IcgaB 
or valid attachment, 29 S.L.R. 190. 
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1 4) Where an order for the attachment of a growing crop has been made 
at a considerable time before the crop is likely to be fit to be cut or gathered, the 
Court may suspend the execution of the order for such time as it thinks fit, and 
may, in its discretion, make a further order prohibiting the removal of the 
crop pending the execution of the order of atta^ment. 

(5) A growing crop which from its nature does not admit of being 
stored shall not be attached under this rule at any time less than twenty days 
before the time at which it is likely to be fit to be cut or gathered. 

Loc Ams H— .[Bombay ] The following woids shall be added to sub-rule (1) of R 45- 
ot 0. 21 after substituting a semicolon for the full stop —“and the applicant shall deposit 
in Court at the time of the application such sum as the Court shall deem isnHicient to defray 
thi cost of watdiing and tendmg the crop till such time " 

[Calcutta ] 0 21, R. 45 (1). 

Add the following to sub-rule (1), R. 45. 0. 21 —“and the applicant shall deposit ir 
Court such “.um as the Court shall require in order to defray the cost of watching ot tend- 
ing the crop till sudi time 

[Lahore ] 0 21, R 45.— the following proviso to sub-rule (1) of R. 45 — 
“and with ei eiy such application such charges as may be necessarj' for the custody of fhe 
crop up to the time at whieh it la likely to be fit to be cut or gathered shall be paid to the 
Couil ” 

[Madras ] Substitute the following far sub-rule (1) — 

“Where agricultural produce is attadied, the Court shall make such arrangements 
foi the custody thereof as it ma> deem sufficient, and, for the purpose of enabling the 
Coiut to make such arrangements, every' application for the attachment of a growing crop’ 
shall specify the time at wbch it is likely to be fit to be cut or gathered; the appli- 
cant shall deposit m Court w'lthm a date to be fixed by Court, such sum' as the Court may 
deem sufficient to defray the cost of watching and lending the crop till such time.” (Vide 
Fort St George Gaseite, dated 20th October, 1936, Pt. II, pp. 1394-1396 ) 

[Rangoon ] After R 45 of 0 21, w^ert the following rules as Rr. 45-A and 
45-B .— 

45-A (1) Before issuing a wan ant for the attachment of moveable property which 
It will be ncctssaiy' to placte in charge of one or more peons, permanent or* temporary, the 
Court shall satisfy itself that the attachmg decree-holder has produced a receipt in Form 
15-A, Appendix E, fiom the Baihff that he has paid in cash process-fees under Rr 17 

(1) (e) (lO (2) of the Process-Fees Rules not less than Rs 10, for each person whom 
the Bailiff considers should be employied 

(2) In sending the warrant for execution to the Bailiff, the Court Clerk shall certify 
at the loot nf the warrant that the receipt granted by the Bailiff foi* the necessary fees has 
been filed m the record The Bailiff shall then endorse on the w^arrant the name of the 
piocess-sener to w’hora it issued for execution If a temporary' peon is employed for 
the custody of the attached property, the process-pervcr shall state in his report of the 
attachmfent the name of the temporary peon employed and the, date from which his dubes 
commenced 

(3) At the time of granting the receipt m Form 15-A, foi payments made by the 
decree-holder as required by sub-rule (1), the Baihff shall state in the lower po|rtion of the 
Form the date on which the fees paid wnll be exhausted, warning 1ft p decitee-holder that 
the property will not 'he kept under attachment after thd date, unless further fees are paid 
before that date 

If the further fees required are not paid, the attachment shall cease as soon as the 
period for which fees hare already been paid expires. Inf such a case the amount paid 
pnor to the cessation of the attachment shall not he allowed' to the attaching decree- 
holder as costs 

(4) The payment of fees under sub-rulle (1) shall be made in cash to the Bailiff and 
the amount shall be at once cntened in Bailiff’s Register in No. II The Court Qerk shall 
on receipt of the Bailiff’s acknowledgment (Form 15-A) file it m the record and make an 
entry to that effect in the diaiy 

(5) Temporary’ peons employed for tfate custody of the attached property shall be 
remunerated at the rate provided for m R, IS of lie Rules regarding process-sen-ing 
establishments, piovided that the total remuneration disbursed shall m no case exceed the 
amount ot the process-fees actually paid under the foregoing sub-rules. Permanent peons 
shall be presumed to be remunerated at the same rate as temporary' peons but if the ser- 
vices of the former are utilized, the fees paid shall be credited direct into the Treasury to 
“Process-<!er\ers’ Fees"— “X\T-A, Law and Justice"— “Courts of Law’’— “Court-fees 
realized in cash”. 

(6) The remuneration of temporary peons employed to take charge of attached 
property shall be paid direct by the Bailiff to them on the order of the Judge. 

Before passmg such order, the Judge must venfy the name of the payee from the 
neport of the attachment and must satisfy himself that the amount proposed to be paid 
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'does not exceed the amonnt of tic fees deposited with the Bailiff, or, if any payments have 
aJneady been made in the case of the unexpended balance of such depositls, and that all 
amounts previously drawn have been disbuiscd to the proper persons. 

(7) When the order has been sifrued by the Judge, the money shall 'be disbursed bv 
the Bailiff at once to the peon or peons concerned, whose acknowledgment of receipt shall 
be taken in Bailiff’s Register II. If, howevfcr, the amount has been transferred to Bailiff's 
Rc^ster I, the Bailiff shall draw the amount necess^ for payment from the Tneasuiy as 
if it were a re-payment of deposit and shall fhen disburse the amount due to the peon or 
peons concerned, whose acknowledgment of receipt shall he taken in Bailiff’s Register I. 

(8) When the attachment is brought to a close or has not been effected, if the Judge 
finds, at the time of calculating the amount paid in and properly chargeable for peons, that 
the total amount of the fees actually paid under sub-rules (1) and (3) exceeds the’total 
amount that is chargeable for peons including the amount of the last payment he shall 
direct that the excess be refunded to payer. 

(9) The Judge shall, in all cases in which a refund is to 'be made, issue to the Bailiff 

an order, a copy of which shall be placed on the record, to make such refund. If a suffi- 
cient portion of the amount paid by the decree-holder to pay «uch refund is in the hands 
of the Bailiff, that officer shall make the ffefund in the ordinary way prescribed m his 
Register II for repayments. If the amount has been credited into the Treasury’, he shall 
prepare a bill for the amount to be nefunded in the prescribed Treasury form and shall lav 
it before the Judge for signature wffh the record of the case in the same way as a bill for 
the remuneration of temporary pieons. Before signing the refund order, the Judge must 
satisfy himself that the amount is available for refund by examining Bailiff’s Register I 
and the record. The bill when signed by the Judge will be given to the payee with 
instructions to present it for payment at the Treasury or sub-treastiry. ’ 

45>B. (1) In addition to the fe>es payable befoiie a wairant sssues for the attach- 
ment of moveable property under R 45nA., the Bailiff shall require the attachmg decree- 
holder to deposit a sum of money suffiaent to cover the cost of attachment other than the 
pay of peons employed to take charge of it, for such period as the Bailiff may think fit 

Explafiatioii. —Th£ costs in question might be, for example, (a) rent of building’ m 
which to store attached furniture, (b) cost of conveymg the attadied propeiW from the 
place of attachment to Court or to a secure place of custody, (c) cost of feeding and 
tending hve-stodc, (d) cost of proceeding to the place of attachment to sdl penshable 
property. ^ 

(2) If the attachmg decrefe-holder fails to comply with the Bailiff's requisition the 

warrant shah not be issued. ’ 

(3) Sum thm deposited shall be entered m the Bailiff’s Registers I 'and II and any 
ne-pa^ents therwf shall be made according to existing oideis. A receipt for such sums 
shall be granted by the Bailiff in Form IS-A, Appendix E. 

(4) In the receipt given for the sums deposited, the Bailiff shall state the period for 
which such sums will last, and if the attaching decree4iol(fer does not ^posit a further sum 

attachment shall oease wkm the sum deposited' is 

(5) The officer actually attaching the property shall, unless the Court otherwise 

directs, gwe the debtor cxr, in his absence, any adult member of his family who may be 
SSSn f attached property kept on his premises or elsewher^ on 

condiUon that a smtable place for its safe custody is duly provided The option so mven 
may be subsequently withdrawn by order of the Court. Whene the atSd 

employed, so far as is consistent with R. 43, in agrfculffirSl 

shall ^ the Court direfcts that the property 

r;i 

.d ft 

the personal custody of the Bailiff bl.' “e Court premises, or in 
such arrangement for its safe custody approval of the Court, make 

and efconoMcal. ^ supervision as may be most convenient 

or near the pl^e^ where^^^ourtTs\dd^f^^ authority in 
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for the property to the Bailiff and shall receive tho same lates* for accommoda- 
ti ,n ami mamtenanefe thereof as are paid in lospect of impounded cattle of the same 
'1 vription. 

ni) Wheneter propert 3 is attached, and any peison other than the judment-debtor 
?ba’l claim the same, or any pait ol it, the officer, shall nevertheless, unless the decree-holder 
lit sires to withdraw tlie attachment ol the propelrty so claimed, lemam in possession and 
>liall direct the claimant to prefci his claim to the Court. 

(12) If the decree-holder shall withdraw an attachment or if it shall cease under 
,iib-rule (.2) or (4), the Bailiff’s officer shall uiform the dehtoi oi, m his absence, an adult 
^iicmber of his lamily that the property is at his disposal. 

(13) If any portion of the di^osit made under sub-rule tl) or (.4) iremains un- 
\liended, it shall be refunded to the deciee-holder in the manner pi escribed foi such 
leiiinds in sub-rule (9) of R, 4S-A. Any difference between the cn>.t oi attachment of 
iiwivtablc propel ty (other than the costs referred to in R 45- \) and the sums deposited by 
the attaching deciee-holder shall, unless the difference is due to the default of the Bailiff, 
be i.eco\Tered from the sale-ptroceeds of the attached property, if any, and if there aie no 
-ale-pioceods, 'from the attachmg diecree-holder on the application of the Bailiff If thcie 
•s snil a deficiencjv the amount shall be paid by Government 


Attachment of debt, share 

and other property not in 45 , [S. 268.] ( 1 ) In the case of— 

possession of judgment 

debtor. 

(a) a debt not secured by a negotiable instrument, 

(&) a share in the capital of a corporation, 

(c) other moveable property not in the possession of the judgment- 
debtor, except property deposited in, or in the custody of, any Court, 
lhe attachment shall be made by a written order prohibiting,— 


Notes. , 

0 21, R 46 Scope -Effect of ganushee 
order 111 England and in India. 54 M. 727— 
132 1 C 297=61 MLJ 774._ Principal and 
agent— Debtor and creditor living in Indore 
—Debtor having branch office at Bombay- 
Separate accounts— Debt where payable. 60 
I A. 211=57 B 474=1933 P.C. 150=65 MLJ. 
37 (P C) A prohibitory order to a person 
outside the Court's jurisdiction is illegal 39 
C. 104=16 C W N 402 But see 60 7^= 

143 1 C 785=37 CW.N. 439=1933 C 379; 
148 1.C. 176=30 N L.R. 92=1933 N 167 See 
also 177 F.-LR 1915=30 I.C ^7 :107 T.C 
663 (1)=1929L.645;118IC.908 (2). 1934 
S. 135=151 IC 879. So also attachment 
and sale of moveable property outside 
Court's jurisdiction. 35 CW.N 1096 
Annmty until it falls due is not a debt, nor 
money expected to reach a public officer 
until actual receipt. 14 C L J 127=16 C W 
N 14 Whether an attaching creditor who 
has attached a debt hut not the decree on 
the debt, can execute the decree. See 92 I.C 
1021=1926 M. 371=50 MLJ. 79. Mortgage 
debt can be validly attached under this rule 
144 1 C 175 , 143 I.C 785 , 20 C. 80S ; 26 B. 
305 ; 37 M. 51, 46 A 917=80 1 C 890_ A 
mortgage debt IS moveable property within 
the meaning of this rule 26 B.30S, 39 M. 
389=28 M.L.J. 338; 144 1 C. 175=1933 R 61 , 
60 C 782=143 I.C 785=37 C.W.N. 439=57 
C.L.J. 205=1933 C 379 , 26 I.C. 508=27 M L 
J.239;16IC 816 , 22 M L J. 105=37 M.51; 
SO I C 157=21 O.C 400; 46 A 917=1924 A. 
796. See also 1912 M.W N 879=16 I.C 438 , 
1930 0. 473 But see 125 P.L R. 1913=18 I.C 
318. Court within which mortgagee resides 
and not Court within which mortgaged pro- 
perty is situated has jurisdiction to attach 
1—101 


11 P 473 But see 60 C 782=143 I.C 785= 
1933 C. 379 . There is no debt m a purely 
usufructuary mortgage The proper proce- 
dure IS to attach his interest in the unmovea- 
ble property. 35 B 288=10 I.C. 812. See 
a/w 1928 M. 648; 1931 P. 63 Contra 192^ 
MW.N". 138 The first defendant held an 
anomalous mortgage and under its terms 
was in possession of the property Plaintiff 
obtained a decree against him, attached his 
interest in the mortgage under R. 46, and 
purchased it m Court auction. In a suit by 
him, as purchaser of the mortgage interest, 
for possession and mesne profits it was con- 
tended by the lessee of the property that 
though under R, 46 the mortgage debt was 
validly attached there v/as so far as the 
right to possession was coucemed no legal 
attachment. Held, that the security followed 
the debt and it was difficult to distinguish 
between one part of the security, * e., the 
nghl of bnnging the property to sale and 
the other part of it, namely, the right to 
possession 39L.W. 792=1934 M. 498=66 
M.L.J 695. Order for attachment under 
this rule is not an injunction or order staying 
a suit within the meaning of S. IS, Limita- 
tion Act 13 A. 76, See also 14 A. 162 In 
attaching a debt, it is not the business of 
Court to determine whether debts are really 
due or not. 28 A 262 , 4 R. 100=97 I C. 247 
(2)=1926 R. 175. S'ee o/jo 1931 M 570=61 
M.L.J. 863. When garnishee denies debt, he 
can make application under 0. 21, R 58, and 
Court may pass order under R. 63. 1931 B. 
288=133 I.C. 248=33 Bom.L R 396 But see 
59 M. 966=1936 M. 152=70 M L J. 20, Where 
It was held that when an objection by the 
garnishee denying the debt is disallowed, the 
objection and the order of the executing 
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( 1 ) m the case of the debt, theaeditor from recovering the debt and 
the debtor from making payment thereof until the further order of the Court, 

(li) in the case of the share, the person in whose name the share may 
be standing from trnsf erring the same or receiving any dividend thereon; 

(iii) m the case of the other moveable property except as aforesaid, 
the person in possession of the same from giving it over to the judgment- 
debtor. 

(2) A copy of such order shall be aftixed on some conspicuous part of 
the Court-house, and another copy shall be sent, in the case of the debt, to the 
debtor, in the case of the share, to the proper officer of the corporation, and, m 
the case of the otlier moveable property (except as afoiesaid), to the person in 
possession of the same. 

(3) A debtor prohibited under clause (t) of sub-rule (1) may pay the 


Notes. 

Court disallowing the objection and ordering 
him to pay into Court do not come within 
the purview of 0 21, Rr 58 to 63, so as to 
preclude him from denying the debt in a suit 
subsequently instituted against him by the 
decree holder as receiver for realising the 
debts on the basis of the attachment Where 
a garnishee denies the debt and objects to 
jurisdiction of Court to compel him to 
deposit the debt, but does not ask to have 
the matter investigated and there is^ no 
investigation or deasion on the point raised 
by him, and Court- orders sale of the debt 
for whatever it is worth, the garnishee can 
raise die matter in the subsequent suit by the 
purchaser. 1936 N, 218 The appointment 
of a receiver is not irregular. 27 1 C. 812. 
\^en there is an attachment before judg- 
ment, time for the consideration of the ques- 
tion whether the attached debt is due to 
judgment-debtor can be decided when the 
garnishee order is going to be enforced. 146 
I.C. 457=1933 A. 481. The absence of 
attachment does not render a sale invalid. 36 
I.C. 292. Attachment of debt w hen complet- 
ed. 1521.0795=1934 P.619. When shares 
in company are purchased, the proceedings 
come to an end. Nothing more is to be done 
by the Court 42 M.L.J 449=45 M. 537. 
Service of notice on the authorised attorney 
of the managing director sufficient. 5R 
685. ’W'hatisproper service of notice. 152 
I.C 795=1934 P. 619 No notice to the judg- 
ment-debtor is necessary in attaching his 
money in the hands of the decree-holder 
himself, if it is not secured by a negotiable 
instrument 17 1 C 420=15 0 C. 289. 

What can be attached —Payments to be 
made to a railway contractor for work done 
as well as the salary and the allowance of a 
servant of a railway company cannot be 
attached under R 46 107 I.C 663 (1). The 
unpaid portion of the loan does not consti- 
tute a debt due by the mortgagee to the 
mortgagor and as such cannot be attach^. 
147 1 C 773 (2) =1934 A 448: 1934 AX J. 
713=1934 A 449 Attachment of agricul- 
tural produce in the hands of a thi^ per- 
son comes under this rule 64 T C 1007=15 
SLR. 128. An attachment of money in the 
hands of a receiver made without the previ- 
ous permission or sanction of the Courtis 
improper and irregular. 21 C. 85. Attach- 


ment of debt due when a prior order appoint- 
ing a receiver has been made is inialid. 
102 IC 413=29 Bom.LR 409 Money- 
deposited by a third person as due to the 
judgment-debtor can be attached under this 
rule 43 A. 272=60 I.C. 88 I As regards the 
attachment of money or other valuable secu- 
rities deposited as security for the due per- 
formance of one's duty, see 9 M. 203 (206), 
If attachment is made after a cheque is 
delivered to the payee, the payment of the 
cheque cannot be stopped. 3 B.49. And 
the attachment is of no avail. 12 1 C. 869 
=4 Bur. L. T. 148. Undivided share in 
ancestral joint family business cannot be 
attached when the decree is personal. SO 
I C. 157=21 O.C. 400. Even if a share of a 
debt, i.e., a debt due to the judgment- 
debtor and other persons jointly, cannot be 
attached under R 46, or under any other 
rule prescribed, a prohibitory order similar 
to one under R. 46 can be made under the 
inherent powers of Court where Court finds 
it necessary for the ends of justice, 41 C. 
W.N 419=1937 C 199 After attachment 
of share in a company, company cannot by 
resolution appropriate share towards debts 
due to it. 105 I.C. 246. Debt-Life In- 
surance Policy— Amount payable under, to 
representatives of assured, on proof of death 
of assured— If a “debt” before such proof is 
giveii._ 56 ML.J 299=26 LW. 209. A 
deposit with an association which is re-paya- 
ble as per rules only when membership 
ceases can be attached but judgment-debtor 
cannot be compelled to resign. 29 Bom I R. 
416=102 1.C. 418 a)=19i7 B. 365 When 
after Court sale and before its confirmation 
jud^ent-debtor leases the property and 
realised portion of rent, the purchaser can 
obtain prohibitory order under S. 151 though 
not under this rule or S. 47 136 I.C 4= 
1932 L 295. Attaching ofiicer has no power 
to seal up premises other than that used by 
juderment-debtor 11 P, 493=139 1 C. 834= 
1932 P.279, 

0. 21, R 46 (2) —Attachment of a mort- 
gage-debt without copy of attachment older 
being fixed to the (jourt-house is ineffectual 
9C.WN 693; 27 A. 378; 29 A 2S9.30M- 
207; 17 M L.J 488 Where procedure pre- 
scribed is not followed, the attachment is not 
legal. 1928 R. 285=30 Cr L.J. 748, 

O. 21, R. 46 (3).— In case the debtor 
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amount of his debt into Court, and such payment shall discharge him as effectu- 
ally as payment to the party entitled to receive the same. 

Loc Ams.— [Calcutta.] 0. 21, R 46. 

Add the following after R. 46, 0 21 •*— 

46- A. The Court may in casp of a debt, otlw-T than a debt, iecuied bj a mortgage 
01 a charge or by a negotiable instrument, which has been attached under R. 46 or 51 of 
this order, upon the application of the attaching creditor, issute notice to the garnishee 
liable to pay such debt calling upon him either to pay into Couit the debt due from him 
to the judgment-debtor or so much thereof as may be sufficient to satisfy the dedrcc and 
costs of execution, or to appeal and show cause wh> he should not do so 

Provided that if the debt m lespect of which the application aioresaid is made is 
in respect of a sum of money beyond the pecuniary juiisdiction of the Court, the Court 
shall send the execution case to the Court of thfe District 'Judge or anj other competent 
Court to which it may be transferred by the Distinct Judge will deal with it m the same 
manner as if the case has been ongmally insfatuted m that Court 

Such application shall be made on affidavit verifying the facts alleged and stating 
that m the belief of the dqponent the garmshee is mdebted to the judgment-debtor. 

46-B. Where the garnishee does not forthwith pay mto Court the amount due 
trom him to the judgment-debtor or so much thereof as is sufficient to satisfy the decree 
and the costs of execution or doles not appear and show cause in answer to the notice, the 
Couit may order the garnishee to comply with the terms of such notice, and on such 
order execution may isste as though such order were a decree against him 

46-C Where the garnishee disputes liability, the Court may order that any issue 
or queston ntecessary for the determination of liability shall be tried as if it were an 
issue in a suit, and upon the determwatwn of such issue shall make such order or orders 
upon the parties as may seem just 

46-D Where it is suggested or appears to be probable that the debt belongs to 
some third person, or that any third person has a lien or charge on, or other mterest in; 
such debt, the Court may order such third person to appear and state the nature and 
particulars of his claim (if any) to such debt and prove the same. 

46-E. After hearmg such third person and any other pterson or persons who may 
subsequently be ordered to appear, or where such third or other person or persons do not 
appear when so ordered, the Court may make such order as is hereinbefore provi(ie4 or 
such other order or orders upon such terms, if any, with respect to the hen, charge or 
mterest, uf any, of such third or other person as may seem fit and proper. 

46-F. Payment made by the garnishee on a notice under R. 46-A or under any 
such order as aforesaid shall be vahd discharge to him as agamst the judgment-debtor 
and any other person ordered to appear as aforesaid for the amount paid or levied although 
such judgment may be set aside or rev,ersed. 

46-G The costs of any application made under R. 46-A and of any proceeding 
arising therefrom or incidental thereto, shall be in the discretion of the Court. 

46-H An order made under Rr 46-B, 46-C or 46-E shall be appealable as a decree 

[Rangoon ] Delete R 46 (3). 


Notes. 

admits the debt, Court should order debtor 
to pay the debt to the decree-holder. 97 1 C. 
467. A debtor can always get a valid dis- 
charge by payment into Court if any dispute 
exists as to persons entitled to the money. 
112 P.LR. 1913=18 IC 205 Payment 
contemplated in R. 46 (3) is payment into the 
attaching Court so as to be available for the 
attaching decree-holder and not payment 
mto the particular Court even when the pay- 
ment IS earmarked for some other purpose. 
If a debtor pays the amount not in attaching 
Courtbut in another Court not under com- 
pulsion on behalf of the judgment debtor, 
such payment is not sufficient to discharge 
h im from his liability to the attaching 
creditor 43 L.W. 713=1936 M. 251=71 M 
L.J.243 If decree holder was not entitled 
to recover his debt, the debtor of judgment- 
debtor must contest his liability and will not 
be absolved from tbe liability if he pays the 
amount. 28 1.C 317=50 P.L.R. 1915. The 
debtor can plead that one claimant and not 


ano^eris entitled to the debt. 11MX.T. 
262—15 1 C. 193, 

, Right OF suit.— A judgment-debtor whose 
debt has been attached can sue for his debt 
though he cannot recover it until the decree 
against him is satisfied. 10 I.C.S69;o;jo 
49 1 C- 88=5 O.L.J. 766. When a debt due 
from a third party to judgment-debtor is 
attached but the liability is denied, a 
receiver with power to sue may be appointed 
or the debt may be sold, 35 I C 469=10 
Bur. L.T. 6, 1927 A. 41=97 l.C. 467 
84 1 C. 1022=1924 C. 1068 A suit by an 
alleged assignee of a debt when it has been 
realised by a decree-holder is governed by 
Art. 62 or 120 of the Limitation Act and 
time begins to run from the date of receipt 
of money from Court. 38 M. 972=26 M.L. 

J J66. In a suit on bond debts purchased^ 
evidence to identify debt can be let in when 
it has been wrongly described in execution 

6L.W 712=42 l.C 609. In the .suit garnishee 

can show that no debt was due, M 
1011=97 l.C. 780. . ‘ 
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47 Where the property to be attaclied consists of the share or interest of 

‘ii, F ^^jjgjyjjgjjjeni.debtorm moveable property belonging 

\ttaLhment of share in him and another as co-owners, the attachment shaU 
iuo\eables. be made by a notice to the judgment-debtor prohibit- 

ing him from transferring the share or interest or charging it in any way. 

48 ( 1 ) Where property to be attached is the salary or allowances of a 

^ ^ ^ public officer or of a servant of a railway company or 

attachment of salary or local authority, the Court, whether the judgment- 
allowances of public officer debtor or the disbursing officer is or is not within the 
or servant of lailway com- |.he Court’s jurisdiction, may order that 

pany or local authority. amount shall, subject to the provisions of 

section 60, be withheld from such salary or allowances either in one payment or 
bv monthly intalments as the Court may direct; and upon notice of the order 
of such officer as i[the Central Government or the Provincial Governm^t may 
bv notification in their Official Gazette] appoint in this behalf, the officer or 
other person whose duty it is to disburse such salary or allowances shall with- 
hold and remit to the Court the amount due under the order, or the monthly 

instalments, as the case may be. 

(2) Where the attachable proportion of such salary or allowances is 
already being withheld and remitted to a Court m pursuance of a previous and 

unsatisfied order of attachment, the officer appointed by i[theCentpl Govern- 
ment or the Provincial Government, as the case may be] m this behalf shall 
forthwith return the subsequent order to tlie Court issuing it with a full state- 
ment of all the particulars of the existing attachment. 

(3) Every order made under this rule, unless it is returned m accordance 
with the provisions of sub-rule (2), shall, without further notice or other pro- 
cess, bind i[the Central Government or the Provincial Government] or the rail- 
way company or local authority, as the case may be, while the judgment-debtor is 
within the local limits to which this Code for the time being extends and while he 
is beyond those limits if he is in receipt of any salary or allowances payable out 
of His Majesty's Indian revenues or the funds of a railway company carrying 
on business in any part of British India or local authonty in British India, and 
i[lhe Central Government or the Provincial Government] or the railway com- 
pany or local authority, as the case may be, shall be liable for any sum paid in 
contravention of this rule. 


Leg. Ref. 

^In sub-rule (1), for words ‘the Gov- 
ernment may by notification in the Gazette 
of India or in the Local Official Gazette, as 
the case may be’ the words ‘the Central 
Government or the Provincial Government 
may by notification in their Official Gazette’ ; 
in sub-rule ( 2 ) for words ‘the Govern- 
ment’ the words ‘the Central Government or 
the Provincial Government, as the case may 
he' ; and in sub-rule (3D for words ‘the Gov- 
ernment’ the words ‘the Central CJovemment 
or the Provincial Government’ have been sub- 
stituted by the Government of India (Adap- 
tation of Indian Laws) Order, 1937 
Notes. 

0 21, R. 47.— Mode of recovery of fine 
levied on a Hindu coparcener is that pre- 
scribed by this rule, by issuing a prohibitory 
order or appointment of receiver, and there 
cannot be attachment of moveables by way of 
seizure. 55 M 1041=63 M L J. 142=1932 M. 
538 Where on objection under 0. 21, R, 58 
Court finds that claimant has half-share in 
moveable property attached, it would be the 


better course to release the .entire property 
and to proceed by way of attachment under 
this rule. 59 C 808=1932 C 408=137 I C. 
672 Quaere —Whether R. 47 applies to the 
members of a Hindu coparcenery. one of 
whom happens to be a judgment-debtor^ 43 
L.W. 760=1936 M. 560=70 M.L.J. 717. 

0. 21, R. 48.— This rule is new and super- 
sedes the rulings in 2 B. 44. 29 405 , 28 B 

198 and 30 C 713 Prohibitory order on an 
Auditor of a Railway Company not to pay 
out security deposited will bind the company 
subject to its hen if any, 7 BunL.T. 238=24 
I.C. 725. No order under sub-r. (3) can 
be made against Government without bring- 
ing the Government on record as a party. 93 
P.R 1912=14 I C. 737 Attachment— Power 
of Court to which decree is transferred See 
1 Luck. 46=1927 0. 112=91 I.C. 1043=13 0. 
L.J. 174. R. 48 has no application m the case 
of persons who are in private service. 1929 
N. 33^120 I.C 2()9 Pay or pension for 
month is due on last day of month and can 
be attached on last day. 1930 R. 161(1). 
Order refusing attachment of pay is one 
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Loc. Am — [Madras ] Substitute a comma for the period at the eud of the lait 
6.i;ntuice oi siA-rulc (Ij and, add the follm^ing at the (end of sub-rule (1) 

Such amount oi instalment being calculated to the nearest anna by fractions of an 
anna, of six pies and o\er being considered as one anna and omitting amounts less thalu 
si\ pic' 

49 (1 ) Save as otherwise provided by this rule, property belonging to a 

A partnership shall not be allached or sold m execution 

ship propel ty. ^ ‘ of a decree other than a decree passed against the firm 

01 against the partners in the firm as such. 

(2) The Court may, on the application of the holder of the decree against 
a partner, make an order charging the mterest of such partner m the partnership 
property and pi ofits with payment of the amount due under the deciee. and 
may, by the same or a subsequent order, appoint a receiver of the share of such 
partnei in the profits (whether already declared or accruing) and of any other 
money which may be coming to him in 1 espect of the partnership, and direct 
accounts and inquiries and make an other for the sale of such interest or other 
oiders as might have been directed or made if a charge bad been made in favour 
of the decree-holder by such partner, or as the circumstances of the case may 
require. 

(3) The other partner or partners shall be at liberty at any time to 
redeem the interest charged or, in the case of a sale being directed, to purchase 
the same. 

(4) Every application for an order under sub-rule (2) shall be served 
on the judgment-debtor and on his partners or such of them as are within 
British India. 

(5) Every application made by any partner of the judgment-debtor 
under sub-rule (3) shall be served on the decree-holder and on the judgment- 
debtor, and on such of the other partners as do not join in the application and as 
are within British India, 

(6) Service under sub-rule (4) or sub-rule (5) shall be deemed to be 
service on all the partners, and all orders made on such applications shall be 
similarly served. 

Execution of decree 50. (1) Where a decree has been passed against 
against firm a firm, execution may be granted— 


Notes. 

under S. 47 and hence appeal lies tbereoni 
and no revision. 144 I.C. ^7=35 Bom L.R, 
360=1933 B 185 Order attaching pay of 
Government servant in spite of objection 
raised by Secretary of State that the pay was 
not attachable, is not subject to revision, 
whether it is treated as an order under 0. 21, 
R. 58 or as under S. 47. 1936 L. 761. 

0. 21, R 49 —The provisions of R 49, are 
imperative A sale of partnersbp property 
in execution of a decree, which is not passed 
against the firm or the partners thereof, is 
therefore invalid and inoperative. 60 C.L.J’ 
464 , 155 1 C. 842 (2)=1933 C. 275 A decree 
can be passed against an individual partner 
23 C.W.N 500=51 I.C 597. An assignee of 
a share in partnership who has also obtained 
a decree against a partner cannot (except to 
the limited extent provided m R 49) force 
the other partners to account by securing the 
appointment of a receiver especially when 
the partnership is still subsisting and the 
partnership has not been dis«solved. 10 P. 792 
=133 IC. 40=12 Pat. L. T. 361. As to 
partnership property, it is only the interest 
of the partner who is the judgment-debtor 


which vests m the receiver, and not the 
entire partnership. 1932 A.L.J. 516=1932 A. 
468=141 I.C 128 

O. 21, R. 50 (1).— No order under this rule 
could be passed making the shareholders 
liable when the decree is against a limited 
liability company. Such an order must be 
deemed to be a nullity and must be ignored 
by the executing Court. 164 LC. 513 (Lah ). 
R. 50 does not require the holder of a decree 
against z firm to first exhaust his remedj 
provided in cl. (fl) of the rule and then pro- 
ceed under cl. (6), and failing satisfaction 
under those two clauses, proceed under cl. 
(c). Under the rule he has three courses 
open to him, any of which he may pursue 
regardless of the order in which they arc set 
out. 141 1 C. 453=34 PI..R. 190=1933 L. 
472. An award against a firm having the 
force _of a decree under S. 15 of the Indian 
Arbitration Act is not sufficient to have 
recourse to the provisions of this rule. 29 
BomL.R. 660=104 IC. 94=1927 B 428. 
Contra 1929 S. 28 ; 1931 S. 82=131 I C 712 ; 
134 LC 1026=1931 L. 736=62 C. 833=61 C. 
L J. 515 ; 30 S.L.R. 6=165 , 1 C. 826=1936 S 
211. This rule is limited ki its operation to 
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(fl) against any properly of the parUiership; 

{b) against any person who has appeared m his own name under Rule 6 
or Rule 1 oi Ordei XXX 01 who has admitted on the pleadings that he is, or 
who has been adjudged to be, a partner; 

(c) against any person who has been individually served as a partner 
with a summons and has failed to appear: 

Provided that nothing in this sub-rule shall be deemed to limit or other- 
wise affect the provisions of section 247 of the Indian Contract Act, 1872. 

(2) Where the decree-holder claims to be entitled to cause the decree to 
be executed against any person other than sudi a peison as is relened to in 
sub-rule (1), clauses (6) and (c), as being a partner m the firm, he may apply 


Notes., 

the case of a partner who was living at the 
time of the decree. 87 I.C 992=1925 S. 298. 
Under sub-r. (1) and under English Law, 
partners not served and \iho have not ap- 
peared are not liable 36 M. 414=22 M.LJ. 
109. Also 30 C.WN. 11. Where summons 
were affixed on refusal to accept, and the 
party did not appear, execution could pro- 
ceed against him personally as partner under 
sub-r. (1) (f). 26 I. C. 866=19 C.W.N. 
1008, Appearance under protest— Remedy of 
oartyin execution. 31 C.WN 1004, 41 C 
W.N. 566. But if he once pleads his non- 
liability and asks the Court to frame an issue 
on the point, he cannot then be allowed to 
turn round after the issue is decided against 
Hm and urge that all proceedings in the trial 
Court qua tins matter subsequent to his 
appearance under protest were without juris- 
diction and that he was still entitled to claim 
benefit of gub-r (2). R. 50. 157 I.C 1025 
—1935 L 520. A partner against whom exe- 
ration IS levied in respect of decree against 
firm, cannot plead alternatively, denying his 
partnership, and the authority of the others 
to enter into the transaction which gave rise 
34BomL.R. 617=1932 B. 

— loo I C- 314, 

0 . 21 , R. 50 (2).— As to the nature of ap- 
plication under this rule, and limitation for 
^ Bom.L.R. 1112=140 1 C 519 
=1932 B. 516 ; 1935 Jil, 926, Ex parte decree 
obtained against firm mentioning individuals 
instituting it— Application to set aside ex 
parte decree dismissed on footing that decree 
ivas against firm— Sale of personal proper- 
of partners without leave of Court- 
yalidity-Decree-holder, if can contend that 
decree against individuals composing 
firm 16310.34=1936 P 496. An.pplira? 

SO long as the decree sought to be exeruted 

mitting that he is partner cannot dispute the 
1 m'* fi'spute the decree, he 

should take proceedings m the suit and can- 
^51I.C 749(1) 
f^ocree against firm-- 
Hartnew disputing liability-Remedy of 
ecree-holder. Ubtd.) As to scope of inquiry 
mder this rule, tbui The provisions of h. ^ 
m "riii militate against sub-r. 

Si Passed the decree as 

well as the Cburt to which it is sent for exe- 
cution can enquire into as to who constitute 


the firm 86 I C. 1013=1925 S 293. See alen 
108 I C 528, 1929 L. 228=115 I C. 536 li i 
C 1026=1931 L. 736 ; 34 Bom L.R 737 ■ 26 S 
LR 228=1932 S 199. As to wfaetherVxe- 
cuting Court can go behind the order of trial 
Court, ^^^156 I.C. 930 fP.). The presump- 
tion arising under S 264, Contract Act. that 
the objectors were partners of the firm as no 
public notice of the dissolution had been 
given does not avail the creditor if he is a 
customer of the firm after its dissolution. 
for the expression “persons dealing with a 
firm occurring m this section does not cover 
persons dealing with a firm for the first time 

1032=1933 L 591. Where in a suit by a firm 
a counter-claim was set up and a decree was 
passed and the solicitors of the firm closed 
the names of the partners, the fact of their 
being partners could be agitated in execu- 
tion. 51 B 794=103 I.C 256=1927 B. 447 
Application for leave to execute is one in 
execution and not m suit 1931 L. 736 The 
apphwtion falls under Art. 182 and not 
Art. 181 of the Limitation Act The appli- 
cation can be made at any time during which 
th^e decree remains capable of being execut- 
ed; and a decree-holder can apply for execu- 
tion against an individual partner, obtaining 
leave, if necessary, even if more than three 
years have elapsed since the passing of the 
decree, provided the execution is not barred 
m any other way 30 S L.R. 88=1936 S 138 
Court to which decree is transfeired has 
power to giant leave 1931 L 507=131 I C. 

S 82=131 I c. 712=30 S 
L R. 290—161 1 C. 524=1936 S 11 No special 
leave is necessary as regards a person who 
has appeared in his own name under 0. 30, 
R. 6 or who had admitted m pleadings that 
he IS a partner, or who has been served with 
summons. 89 I.C. 401. Sub r. (2) applies 
only in the absence of the conditions of sub- 
26 I.C 866=19 CW.N. 1008. Also 
28 I C 260=1915 MW.N. 180 The term 
partner' in R. 50 (2), includes his legal 
representative ; and the question of the liabi- 
lity of the legal representative of a deceased 
parteer of a firm can therefore be raised and 
decided m execution proceedings. 30 S.L.R 
6=1936 S 211. Coutra 41 C.W N. 566 The 
sub-rule covers also the case of a deceased 
partner. 24 Bom.L.R. 1037=1923 B. 66 A 
decree against a firm after death of a partner 
can be executed against his legal representa- 
tive. 100 I.C 204=1927 S. 130 (F.B.) ; 1927 S. 
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to the Court which passed the decree for leave, and where the liability is not 
disputed, such Court may grant such leave, or, where such liability is disputed, 
may order that the liability of such person be tried and determined m any man- 
ner in which any issue in a suit may be tried and determined. 

(3) Where the liability of any person has been tried and determined 
undei sub- rule (2), the order made thereon shall have the same force and be 
subject to the same conditions as to appeal or otherwise as if it were a decree. 

(4) Save as against any property of the partnership, a decree against a 
firm shall not release, rendei liable or otherwise affect any partner therein 
unless he has been served with a summons to appear and aiiswei. 


51. [S. 270.] Where the property is a negotiable instrument not deposited 
in a Court, nor in the custody of a public officeT, Ihc 
Attachment of negotiable attachment shall be made by actual seizure; and the 
ms uments. instrument shall be brought into Court and held sub- 

ject to further orders of the Court 


52. [S. 272. [Where the property to be attached is in the custody of any 
Court or public officer, the attachment shall be made 
Attachment of property jjy ^ notice to such Court or officer, requesting that 
public ofcer ° property, and any interest or dividend becoming 

payable thereon, may be held subject to the further 
orders of the Court from which the notice is issued : 


Notes. 

247. See also 29 Bom L.R. 1296 Partner- 
ship-Decree against, m its firm name -Exe- 
cution of— Partner who had died before in- 
stitution of suit— Legal representatives of— 
Execution of derree against ; held, that exe- 
cution could not issue against legal represen 
Utives. R. 50 (2) would apply only when the 
decree is sought to be executed against any 

f rson as being a partner in the firm. 0. 30, 
4 only gives legal representatives a right 
to apply to be made party to suits m the 
name of the firms But it does not enable a 
decree-holder to claim the right claimed in 
the present case. 119 LC. 603=57 ML J 3-14 
(F.o.), See niJO 1935 S. 12 If the decree 
IS against a firm and personally against some 
specified partners, unnamed partners can be 
made liable under this rule 18 S L.R. 146= 
1925 S. 317 For the purpose of sub-r (2) 
“Court which passed the decree" is the Court 
of transfer. 43 A. 394=19 A LJ. 187 But 
contra 11 P. 580=13 Pat LT. 751=1932 P 
323 The provisions of this rule apply to 
proceedings to enforce an award against a 
firm 35 Bom L.R. 941=1933 B 433 The 
question whether all or any of the persons 
served with notices of an award or of its 
filing in Court are partners m a firm can only 
be litigated when an application under R 50 
IS made against pei sons alleged to be part- 
ners and permission is sought to enforce the 
award against them Such a question cannot 
be gone into in proceedings for filing the 
award and the hearing of objections directed 
against It 29 S L.R. 292=1936 S 121 
O 21, R. 50 (3) —The exact meaning of 
the words “conditions as to appeal or other- 
wise as if it were a decree" is “the conditions 
whether as to appeal or in other respects as 
if it were decree". They consequently 
include conditions imposed by orders or 
rules outside of the Cml Proceduie Code. 


Held, thzt an appeai from an order made 
under R 50 (2) is an appeal from an original 
decree and is as such liable to ad valorem 
Court-fee. 37CW.N 227=60 C. 530=146 
LC 123=1933 C 546. Deputy Registiar 
empowered to grant leave under this rule 
cannot determine liability of a contesting 
party 4 Bur.L.J. 116=1925 R 317. Ex parte 
order granting leave to apply for execution 
does not have the force of decree 27 A L. 
J. 553=115 I C. 865=1929 A 390 See also 
31 Bom.L R 995 

0.21, R 50 (4) does not affect sub-i 
(2) 68 1 C 627=1923 B 66 Even though 
the firm IS insolvent execution can proceed 
against partners personally when they have 
been served with notice 7 Lah L J. 165= 
1925 L, 379 Sub-r. (4) does not mean that 
a person sought to be made liable ought to 
be served with summons in the suit itself. 30 
C.W.N. 11=53 C 214 

O 21, R. 51. -Negotiable instrument not 
in custody of Court or public officer — 
Attachment of— Notice to debtor restraining 
him fiom paying to debtor— If effective 
against him, 56 M.L.J. 73 

O 21, R. 52 —The order under this rule 
is judicial, not administrative. 1925 C 354. 
There is no warrant in the Code for the 
practice prevailing in Bombay regarding 
chai^ng orders. ^ Bom L R 689=1927 B 
405 

SoJPE — R. 52 deals not only with money 
deposited in Court in pursuance of a decree 
but also with money which comes into the 
hands of an officer of the Court m various 
ways. 1935 S 214. Court having custody 
of money has jurisdiction until money is 
transferred to attaching Court. 35 C W N. 
517. The rule does not allow of an anticipa- 
tory attachment.of money expected to reach 
the hands of a public officer, but applies only 
to money actually in his hands 22 B 39. 
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Provided that, here such piopeity is in the custody of a Court, any 
question of title or priority arising between the decree-holder and any other 
person not being the judgment-debtor, claiming to be interested m such property 
by virtue of any assignment, attachment, or otherwise, shall be determined by 
such Court. 

Loc. Am — [Madras.] Add the following as proviso (h) and re-number the 
existing piovno as (>) — ..... , . 

Provided fuither that, where the Court whose attachment is determined to. 
be prior receives or rcahzes such property, the receipt or realization shall be deemed 
to be on behalf of all the Courts in which there havie been attachments of such property 
in execution of money decrees pnoi to the reoeipll of .such asset's. 

Explatiahon — Prionly of attachment in the case of attachment of property m the 
custody of Court shall be determined on the same prmaples as in the case of attachment 
of property not in the custody of Court.” 

(See Fort Si George Gazette, dated 6—8—35, p 933 ) 


Notes. 

Also 44 C. 1072=25 C L.J 393 ; 24 1.C. 617= 
26 W:.L.J. 364. The Court has no power to 
refuse an application for attachment under 
this rule. 8 CX,.F, 7. Attachment of money 
in another Court, in another district is illegal. 
Proper procedure is to have the decree 
transferred to that Court. 26 LC. 941=7 
Bur.LT. 277. Attachment of money in 
another Court made without notice to that 
Court is irregular. 11 1.C 859=4 Bur.LT. 
192, Attachment before judgment in force 
—Another decree-holder without giving 
notice to Court putting to sale property m 
execution of his decree and puichasing it— 
Property again sold in execution of decree, 
in which it was attached bef ot e j udgment— 
Right of decree-holder previously purchasing 
propert)^ to damages. 1936 C. 112 The 
proviso is intended to prevent an unseemly 
conflict between two Courts. 19 B, 710. As to 
construction and scope of proviso, see 19 NX. 
J. 287. Regarding mode of distribution when 
the fund is attached by different Courts, see 
29 Bom.L.R 689=1927 B. 405. Property in the 
custody of the attaching Court— Attachment 
of— Issue of precept unnecessary. 108 LC. 173 
=1928 L. 593. Property in custody of Court 
—Precept received for attachment— Attach- 
ment, when takes effect. 1935 L. 914 
Meaning of words -‘Any Court" in- 
cludes also the executing Court. A subse- 
quent formal attachment does not render 
infructuous a prior subsisting one. 28 I C. 
123=20 C.\V.N, 412. Leave of Court is 
necessary before attachment of property in 
hands of a receiver appointed by Court. 130 
I.C. 836=12 PatL.T. 318=1931 P 204. But 
see 149 LC. 774—1934 R. 174 (as to receiver 
appomted in a suit for dissolution of partner- 
ship). Money with receiver is supposed to 
M in Court’s custody. 35 1 C. 589=1 Pat.L, 
money with Official Assignee 
49 B 638—1925 B.344. The Court of a Deputy 
Collector is a “Court" within the meanma: of 
this rule 10 W.R. 43. See also 21 A. 405. The 
Official Trustee is a "Public Officer". 12 M 
250. Stiparddar with whom Amin leaves 
rast^j of attached properties is not a 
Public Officer”. 149 I.C 950=1934 A. 357. 
ihe interest which a judgment-debtor has. in 
property held by the Official Trustee, is not 
validly attached by a notice given to tihe 


Official Trustee under this rule. 12 M. 250 
"Interest or dividend,” meaning of. See 39- 
B. 88=17 BomX.R. 133 Two or more judg- 
ment creditors can attach same property— 
Property in custody of Court—Attachabihty. 
1930 M. 4. The expression “further orders 
of the Court” m the rule is wide enough to 
cover any order that the Court may muk" 
156 I.C 409=1935 Pat. 201 (2). 

Priority. — When certain property beloug- 
ing to judgment-debtor was m the hands of 
the Tahsildar, two creditors obtained decrees 
against him, one of them in a Munsiff's 
Court and the other in a sub-Court, within 
the same district. The former obtained an 
order for attachment earlier in date than the 
latter but before the money could be received 
from the Tahsildar, the latter also applied 
for attachment. Held, that (0 Ihe words “in 
the custody of the Court” in R, 52 imply 
actual custody ; (t») the property could not 
be deemed to be “assets held by a Court” on 
the date when the attachment order was 
issued by the Munsif to the Tahsildar or 
even when it was received by the Tahsildar , 
(w) therefore the decree-holder in the 
Munsif’s Court was not entitled to priority’ 
merely on the ground of his being the first 
attaching decree-holder 1933 M. 342 (2)= 
6SM.L.J. 347. A custody Cburt has no 
authority to make any rateable distribution 
unless It be the attaching Court as well. 
Under R. 52 it can only determine the ques- 
tion of priority and thereafter act under the 
instructions of the attaching Court. 146 I.C 
791 (1)=37 C.W N 820=1933 C. 814 Priority 
of payment is in favour of those applying for 
execution by attachment of a fund, see 44 M 
100=39 M.L.J. 608 (F B ) ; 42 M. 692=50 I.C. 
925 , also 29 LC. 239=38 M. 221. A decree- 
holder attaching is entitled to complete 
payment, even though a prior attachment 
before judgment subsists in favour of a 
suitor. 37 A. 578=29 I C. 622. Attachment 
of a decree debt when a prior order appoint- 
ing a receiver has been made is invalid 102 
I.C. 413=29iBom.L.R. 409. Notice attaching 
money iu the h^ds of the'receiver in a pend- 
ing administration suit — Priority conferred 
by— Question arises only if estate proves 
insolvent. 32 Bom.L R. 1315. 

Appucation OF THE RuLE.— An execution 
application and notice to judgment-debtor 
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53. [S. 273.] (1) Where the property to be attached is a decre 

+ £ j. for the payment of money or for sale in enf( 

Attechment of decree,. ^ mortgage or charge, the attachment 

made,— 


(o) if the decrees were passed by the same Court, then by ordei 
Court, and 

(&) if the decree sought to be attached was passed by anoth< 
then by the issue to such other Court of a notice by the Court which pa 
decree sought to be executed, requesting such other Court to stay the e 
of its decrees unless and until — 


Notes. 

are necessary to eifect an attachment. 1926 
1104=51 M L.J 436. When the money o£ 
a judgment-debtor Tvho has not yet been 
declared insolvent is in Court, it should be 
made available to an attaching decree-holder. 
33 I C. 723=14 A.L.J. 236. A letter contain- 
ing currency notes sent by a third person to 
a judgment-debtor can he attached under 
this rule while it is still in the Post Office. 13 

M. 242 ; 21 C. 85. Creditors of a partnership 
can attach paitnership assets even before 
account is settled among the partners. 29 
Boin.L R. 689=1927 B. 405. Rule not intended 
to apply to a case where Court appoints a 
receiver of rents of immovable property. 60 
C. 345=1933 C. 417=144 I C. 142. See also 
1936 R 83. 

Right of Suit —A regular suit will he for 
setting aside an order contemplated by the 
proviso. The mode of investigation and the 
nature of the order to be made is provided 
for in Rr 58 to 63. 19 C 286 ; 7 C 553 ; 19 B. 
710. 

Appeal. — Where the order of payment is 
made by a Sub-Court, an appeal lies to the 
District Court from that order. If presented 
in a wrong Court, it ought not to be dismiss- 
ed but returned for presentation to the proper 
Court. 38 1.C 772=5 L.W. 264. 

O. 21, R. 53: ScoPE.-See 58 C 934=133 
I C. 181. Under R, 53 it is open to execute 
the decree. An attachment obtained by the 
j'udgment-debtor does not prevent the holder 
of decree from proceeding with execution 
after allowing the decree of the j'udgment- 
debtor to be set off. 58 C.L.J. 150=38 C.W. 

N. 67, Where a decree in favour ^ of a 
judgment-debtor is attached in execution of 
a decree agamst him it is open to the judg- 
ment-debtor as judgment-creditor of his 
decree to execute that decree even during 
the pendency of the attachment, subject to 
the condition that the amount realized by 
him by the execution of that decree would 
not be paid to him but would have to be 
deposited in Court for the benefit of his 
j udgment-cred ito r. 159 I .C. 1 70=37 Bom.L. 
R. 747=1935 B. 416. This rule does not 
apply to a case where creditor of mortgagee 
attaches deposit made in Court by mortga- 
gor to redeem before sale in execution. 59 
C 1464=36 CWN. '955. Money decree 
cannot be sold, and procedure laid in this 
rule should be followed. 13 P L T. 612= 
1932 P. 349. The rule does not render the 
decree attached under it permanently inca- 
pable of execution. It merely operates as a 

1—102 


stay of execution. 13 AI L J. 2o5, 
applies only to cases where the righ 
is a right expressly settled by the d 
not a right arising from the deer 
of restitution. 24 M. 341. It appl 
a decree for icdemption has to b< 
10 B. 444. Also to a mortgage d 
I.C. 924=8 A L.J. 1327. The d< 
Revenue Court cannot be attached 
rule, 21 A. 405. The procedure 
in this rule must be followed when 
holder desires to render a decree o 
his judgment-debtor available for 
faction of his own decree. 6 M. 41 
the p1aintiff\s adoptive grandme 
during her management of the esta 
ed a money decree against a cert, 
and the plamtifi having subsequej 
bhshed his right to the estate as a 
grandmother sought to enforce 1 
obtained by her. Held, that the 
proceeding was not legally susta 
that all that he could do was to apj 
appointment of a receiver or follow 
cedure laid down in R S3 57 B. i 
C. 792=35 Bom.L.R 795=1933 
proceeding in execution and subsc 
are not invalid, merely because Coi 
the decree as not bemg covered 1: 
when really this rule applies 85 
1925 A. 264 The order of attac 
be made by executing Court as 
the Court which passed the deert 
323=13 M.L.T.227. A decree for ui 
ed mesne profits is a decree for 
M.L.J. 288. A preliminary d 
accounts in a suit for dissolution < 
ship IS not a decree for the p? 
money within the meaning of R 
therefore not attachable and s 
execution 40 C.W.N. 1393 A 
under 0. 21, R. 71 is attachable a 
for payment of money 95 I.C. 1 
LJ. 385=1926 A. 379. See also 
461. Attachment of same decree 
decree-holders — Right to rateabl 
tion — Decree-holder starting exe< 
— If entitled to benefit of entire d 
C.WN 1249. 

O 21, R. 53 (1) (b).-The dis 
default of an application to exec 
tached decree does not put an enc 
tachment of the decree itself, the i 
having been made by order of Co 
passed the decree m favour of the 
decree-holder Nor does the i 
cease under R. 53 (1) (b) (w), whei 
decree-holder applies to execute tl 
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(1) the Court which passed the decree sought to be executed cancels 
the notice^ or 

(ii) the holder of the decree sought to be executed or his judgment- 
debtor applies to the Court receiving such notice to execute its own decree. 

(2) Where a Court makes an order under clause (a) of sub-rule ( 1 ) or 
receives an application under sub-head (it) of clause (b) of the said sub-rule, it 
shall, on the application of the creditor who has attached the decree or his 
judgment-debtor, proceed to execute the attached decree and apply the net 
piocecds m satisfaction of the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the attachment of 
another decree of the nature specified in sub-rule ( 1 ) shall be deemed to be the 
representative of the-holder of the attached decree and to.be entitled to execute 
such attached decree in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of a decree is a 
decree othei than a decree of the nature referred to in sub-rule ( 1 ), the attach- 


Notes. 

decree. The attached decree does no cease 
to be such when the attaching decree-holder 
makes an _ application to execute it R. 53 
(1) {b) («0 relates not to the date of cessa- 
tion of attachment, but only the manner in 
which the attachment is to be effected. 15 
L 910=37 P.LR. 196=1935 L 194 (2) 
Notice signed by head clerk forjudge, who 
was then ill, did not invalidate attachment. 
9 R. 140=1931 R 185=134 1 C 506 Attach- 
ment IS completed by receipt of notice m the 
Court Ubid.) If after receipt of order of 
attachment, a Court proceeds to execute the 
decree, and sells property in execution, the 
sale IS invalid. 32 C. 1104. See also 15 L 
910=1935 L 194 

O 21, R. 53 (2) -Cross-decrees between 
husband and wife for restitution of conjugal 
rights and for money— Execution of. See 
d8M.L.J. 461, 

Rights of attaching decree-holdeh.— 
Under R 53 (3) a person who attaches a 
decree before judgment must be deemed to 
be the representative of the holder of the 
attached decree and is, therefore, a person 
entitled to make an objection in the execu- 
tion proceedmg.s of that decree 4 A.W.R 
1366=1935 A. 125 The attaching decree- 
liolder has the same remedies against sure- 
ties of the judgment-debtor as the decree- 
holder himself has. 44 P R. 1919=46 I C 
584 Where a person attaches the interest 
which the judgment-debtor has m a certain 
decree he becomes the representative of the 
latter on the day when the attachment was 
ordered and not on the day when he applied 
for the same In such a case the person 
applying for attachment cannot exercise any 
right such as filing a suit for a declaration 
that a certain property was liable to attach- 
ment at the instance of the judgment-debtor 
unless the suit by the latter had not itself 
become time barred, 6 O.W.N 710=19290. 
413 Revival of attachment— Attachment of 
ex parte decree passed in favour of judg- 
ment-debtor — parte decree set aside but 
decree again passed on merits. 1933 R; 346. 
An attaching decree-holder will be liable in 
damages to his judgment-debtor if he allows 
the attached decree to lapse 35 M. 622=21 


M L.J. 577. The attaching credi to r can him - 
self execute the decree even when the decree 
attached and the decree sought to be execut- 
ed are decrees of one and the same Court 
15 C 375. If It is found that the attaching 
decree-holder who has executed and realised 
the attached decree had no light he must be 
regarded as trustee of the person benefiaally 
entitled to the profits of the decree 5 R. 
595=6 Bur L.J. 221. Attachment of decree 
—Effect— Payment to wrong person— Order 
for refund. ISO IC 174=36 P.L.R. 147= 
1934 L. 142 

Sale of attached decrefs —Preliminary 
decree passed in partition suit is liable to 
be proceeded against in execution according 
to procedure prescribed by cl. (4) and not 
cl. (l)of R S3 58 C. 934=133 IC. 181 
Case of preliminary decree for foreclosure 
attached 1933 0. 349. A decree for disso- 
lution of partnership can be regarded as a 
money decree and can be attached but 
cannot be sold. 27 B. 556. No decree can 
be sold in execution of another deci ee See 
20 C. 1 1 1 ; 2 A. 290 Also 45 B 343=59 I C 
541. BvXsee^lC 23’2=16 N.L.R. 72. A 
decree for mesne profits cannot be sold 
The right procedure is to execute it. 4 P.L. 
J. 336=48 IC. 188, 1 R. 360=1924 R. 21. 
Where the decree attached is a maintenance 
decree charging immovable property it can 
be purchased and a separate suit brought for 
its sale. Or as representative of the main- 
tenance decree -holder, he can also directly 
bring the property to sale. 23 M.L T. 355= 
47 1 C 630, See also 148 I C 196=1934 N. 
83 The transfer of a decree by the holder 
thereof, after it has been attached in execu- 
tion of another decree passed against him 
andm a fraudulent and dishonest way, is 
invalid and confers no rights on the trans- 
feree. 18 R D. 606=15 L.R 703 (Rev.). The 
assignee of an attached decree cannot 
execute it 11 M.L T. 144=13 1 C 659. But 
JFP 23 N L R. 20=99 I.C. 635=1927 N. 132; 
7 P. 726=1929 P 1. 

Saving of limitation.— Since an attached 
decree can be executed, an application for 
execution even though dismissed will save 
limitation. II M.L.T. 144=13 I.C 659. 
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ment shall be made, by a notice by the Court which passed the decree sought to 
be executed, to the holder of the decree sought to be attached, prohibiting hjji, 
from tiansferring or charging the same in any way ; and, where such decree has 
been passed by any other Court, also by sending to such other Court a notice to 
abstain from executing the decree sought to be attached until such notice is 
cancelled by the Court from which it was sent. 

(5) The holder of a decree attached under this rule shall give the Court 
executing the decree such information and aid as may leasonably be required 

(6) On the application of the holder of a decree sought to be executed 
by the attachment of another decree, the Court making an order of attachment 
under this rule shall give notice of such order to the judgment-debtor bound by 

the decree attached; and no payment or adjustment of the attached cieore.= 
made by the judgment- debtor in contravention of such order attei receipt ui 
notice thereof, either through the Court or otherwise, shall be recognized by 
any Court so long as the attachment remains in force. 

Loc Aras — [Allahabad and Oudh ] 0 21, R 53 (1) ( 6 ) —Add “and to an-, 
other Court to which the decree has been transferred foi execution" aftei the woids 
“such other Court" m suh-dause 1 ( 6 ) and in sub-rule (4) 

And in sub-rule ( 6 ), jot the words “after receipt of notice thereof* uad the 
words “after receipt of notice, or with the knowledge thereor. 

[Calcutta ] 0 21, R 53. In sub-rule (1) (J), R 53, a^^tcr the words “to 
such other Court” mert the words “and to any Court to which it has been transferred 
for execution and also insert therein the words “or Courts” aftei the words “requestinc 
such other Court”. ** 

In sub-rule (1) ( 6 ) (it), ibid, candel the words “to execute its own decree" and 
Jiibstitute therefor tM words “to execute the attached decree with the consent of rhe 
said decree-holder expressed in writing oi the permission of the attaching Court". 

In sub-rule (4), ihd , insert after the words “by scndt^ig to such other Court", the 
words “and to any Court to which it has been transferred for execution”. 

In sub-iule ( 6 ), ibid , substitute the words “in contravention of the said order 
with know'ledge thereof” for the w'ords m “contravention of such order after receipt of 
notice thereof” 

[Lahbre ] (1) Add the following words under sub-rule (1) (b), after the words 
“to such other Court" — 

“and to the Court to which it has been transferred foi execution ” 

Notes. Revision —A decree-holder has a right tn 

0 21, R 53 (6) applies to attachment ask that the property of the judgment-debu r 

before judgment as well, 14 1 C 285=22 M should be attached in execution of his decree* 
LJ 394 The transfer of a decree by the If the propertv did not belong to them, then 
holder thereof, after it has been attached in it is open to the peison claiming to be owner 
execution of another decree passed against of ^ the property to come forward and file 
him and in a fraudulent and dishonest way, objections. The only method b> which 
IS invalid and confers no rights on the thud person can object to- an attachment ic 
tiansferee 18 RD 606=15 LR 703 (Rev), to file objections after the attachment had 
Attachment before judgment — ■ Decree— been made. He can come to Court and file 
Insolvency of judgment-debtor— No right of objections under R. 58. There is nothins m 
creditor to proceed under 0 21, R. S3 145 the Code which allows a third party to com,. 

I C 695=29 N L.R. 303=1933 N. 229 Attach- forward with objections before an atta^! 
ment is complete without notice to judg- ment has been made Where, therefore, the 
ment-debtor. Any adjustment after attach- lower Court permits the objections of - 
ment is invalid 48 1.C. 109=9 L.W 32 See third party to be filed before attachment 
>also 50 M tn-mi M. 728=53 M.L J. 150 allows them, the procedure adopted bvif 
(F B ) ; 9 R 140=134 I C 506=1931 R 185 , altogether wrong and ultra vires and the 

1932 A LJ. 792 Payment to the judgment- is one in which the High Court will mter. 
debtor while the attachment of the decree fere m revision 1935A.W.R 246=1935 a' 
subsists IS invalid. 24 I C 795 (A.). On 343 

payment of attached decree amount into O 21 , Rr. 53 and 54.— When a decree is 
Couit interest on both the decrees cease. 64 for possession by partition of property, nig 
LC. 780=35 C L J 901. A Court, merely not even a preliminary decree for partition 
because a decree has been attached, will not and hence if such a decree is to be attached 
recognize a payment or adjustment of that one has to proceed under R. 53 and attach- 
decree which has not been duly certified or ment under R 54 is invalid as it deals with 
recorded under 0 21, R. 2. 145 I C 525= attachment of immovable property 155 j p 

1933 R. 239. 867=1937 Pesh 13. 

Attachment— Claim by Third-Paety.— 
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(2) III -ul-itik I A) III)’ isiibstituU the words “the attached" for the word* 

the knowledge", for the words 

^*^"^r*Ma(ha8.] ^0 -idd the following as sub-iulc (1) (i:) to R. 53 of 0. 21 - 

‘‘SHf the decree sought to be attached has been sent for execution to another 
Court the Court which passed the decree shall send a copy of the said notice to the 
former Couit, and thereupon the piovisions of clause (b) shall apply in the same manner 
Is if the former Court had pa'^sed the decree and the said notice had been sent to it by 
the Court which issued it.” _ , /l, / \ 

(h) Substitute the lolloiMnn for sub-rule (1) \b) W — 

hii) the holder ot the decree sought to be executed or his judgment-debttn if he 
has obtamed the consent in wnting of the decree-holder or the permission of the attaching 
roHTt Aoolies to the Court receuina such notice to execute the attached decree. 

\vfde Port St Gmge Ga,cfte. dated 20th October, 1936, Part II. pp 1394-1396.) 
rNaepur 1 R S3 —In clause tb) u£ sub-rule (1) and m sub-rule (4) of R 53, 
aftei the words “to :,uch other Court" mseit the words “and to any other Court to which. 

the decree has been transfen cd for execution”. ^ , /n j: c « 

Rule 53 —In sub-clause (it) ot clause (b) ot sub-rule (1) of R. 53— 

ia) after the word “judgment-debtor” uiseri the words with the consent of the 

said decree-holder expressed in wnting o<r with the permission of the attaching Court”, 
(b) for the words "its owm” substttute the words “the attached . 

[N -W.F P.] In sub-rule (1) (b) and in sub-rule (4), after the words “to such 
other Court”, add the words “or to any other Court to which the decree has been tians- 
ferred for executiop” , ^ ^ .t. j .... 

In sub-rule (1) (b) (u), for the words “its own decree”, suh^Utute the words “the 

attafchcd decree”. - . j « n 

In sub-rule (6) for the words “after receipt ot notice thereof’, read alter receipt 
of notice or with the knowledge thereof" 

[Rangoon ] (1) R 53 (1) (b) —After the words “to such other Court" occur- 
ring in the second and third lines of the clause, the words “and to any Court to which 

it may have ken transferred for execution” shall be added, and for the word “its" occur- 
iing in the 3rd hne the word “the" shall be substituted 

(2) R 53 (1) (b) (m) For the words “its own” the words “the attached” shall 
be subsiitiM and the following shall be added, namely — 

“With the consent ol the said decree-holder expressed in wnting or with the per- 
mission of the attaching Court," 

(3) In sub-rule (6) of R 53, for the words “after leceipt of notice thereof", tead 
the words “after receipt of notice, or wifh the knowledge thereof”. 

R 53 (6). For the words “after receipt of notice thereof” the words “with the 
knowledge thereof” shall be substituted. 

54. [S. 274.] (1) Where the propertj is immovable, the attachment 


Notes., 

0. 21, R. 54 ; ScoPE.—Rent in a shrotnem 
village IS ‘revenue’ under this rule. 46 M. 
736=45 M.L.J. 263. Land includes sites as 
well as buildings thereon. 7 LL.J. 501= 
1925 L 583 Under the Code, property may 
be attached without view to immediate sale. 
14 M.LA. 529. A debt secured by a mortgage, 
by a lieu upon immovable property cannot 
be regarded as immovable property within 
the meaning of this rule. 12 C 546 (550) 
See also 9 M. 5 ; 1933 R. 61=144 1.C 175 But 
it IS otherwise if it is a purely usufructuary 
mortage. 1931 P. 63. This rule has no 
application to the attachment of a decree for 
redemption. 10 B. 444 ; 20 C. 895. The 
attachment of the equity of redemption of 
the mortgagor can be effected under this 
rule. 21 B 226, also 62 1 C. 167=33 C.LJ. 
7. A judgment-debtor, whose property is 
under attachment, cannot transfer it privately 
to another. 16 L. 328=157LC 806=1935L. 
71. 


ReQUIBEMENTS of a valid AITACHMENT. 
—As to how an attachment is to be effectedr 
see 7 LLJ. 501=1925 L 583 Attach- 
ment IS complete only when the procedure 
prescribed by this rule is followed. 39 I.C 
562 ; also 42 M. 844=37 M L J 375 (F.B ) ; 51 
M. 349 (P C.) , 151 I.C. 337=1934 R. 207. See 
also 3^ I.C 34. ButJff 42 M 1=35 ML.J 
387 But attachment may be presumed to be 
regular, in the absence of positive evidence tO' 
the contrary and no contention was raised m 
lower Court 58 C. 598=134 I.C 561=1931 
C. 763. See also HI LC 221=1934 P C 217= 
67M.L.J.641 (P.C). Issue of a prohibi- 
tory order under sub-r. (1) docs not mean 
or include the service of a copy of the order 
on the judgment-debtor or defendant as the 
case may be. 164 I C. 1044=1936 R. 403. 
Proclamation necessary fora valid attach- 
ment 4 L 211=1923 L. 423 , 104 I.C. 340= 
1927C. 885. 1929 A 846. Non-affixture of 
the attachment order is a fatal defect. 60 L 
C. 527=152 1 C. 630=35 P.L.R. 735, Omis- 
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shall be made by an order prohibiting the judgment- 
Aitachmwt of immov- debtor from transferring oi charging the property in 
able property. and all persons from taking any benefit from 

such transfer or charge. 

(2) The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of the property and then upon a con- 
spicuous part of the Court-house, and also, where the property is land paying 
revenue to the Government, in the office of the Collectoi of the district m which 
the land is situate 

Loc Ams — [Allahabad, N -W F P and Oudh ] .idf/ ih. ri'- -jS- 

ink‘ (3) to 0 21, R 54.- 

“(3) The Older shall take effect as agam'^t purchaser'^ for \aiue lo liLud lailu oi 
the date when a copy of the older is affixed on the property, and against all othei l.ans- 
ftiees from the judgment-debtor from die date on %\hich such order is made " 

[Bombay ] The following shall be added to sub-rule (1) of R. 54 of 0 21 — 
“Such order shall take effect, where there is no consideration for such transfer or 
charge, from the date of such order, and where there is consideration for such transfer or 
charge, from the date when such order came to the knowledge of the person to whom or 
in uhose favour the party uas tiansf erred' or charged ” 

[Calcutta.] 0. 21, R. 54 (3). Add the following as sub-rule <3) — 

“(3) Such order shall take effect, where there is no consideration for such transfer, 
or charge, from the date of the order, and wheftre there is consideration for such transfer 
or charge from the date w’hen such older came to the knowledge of the person to whom 
or in whose favour the property was tiansferred oi charged or fiom the date when the 
order is proclaimed under sub-rule (2) whicheier is earlier ” 


Notes. 

Sion to post order of attachmenl*n Collectoi 's 
Office is not fatal 69 I C. 563=1923 N. 78. 
See also 7 A 731 But see 9 P. 860. Nor 
omission to affix order in Court-house. 63 C 
L.J. 560=40 C.W N 1338 As to what is 
conspicuous part of the property in the case 
of a fishing right in a river, jce 44 1 C 412= 
1918 P 33. Non-affixture of the proclamation 
order on the property is a material irregula- 
rity. 1923 L. 671. When attachment is dis- 
puted certified copy containing report of 
posting of notice of attachment is not legal 
evidence, but may be used as basis of evi- 
dence. 3 BurLJ. 287=85 IC 308 As to 
how to prove service of prohibitory order 
when the records are lost, sec 83 1.C. 878= 
1924 A. 747. A prohibitory order cannot be 
treated as notice to the world. 29 B. at 202 
The requirements of this rule must precede 
the posting of the notices in Court-house, as 
required by R 68 7 C 34 at 39 See also 5 
M L J 70 , 59 C. 1176=36 C W.N. 733. As to 
the effect of failure to have the drum beaten, 
^fielOB.504, 1933 ALJ 73=55 A. 182= 
1933 A. 747 Mere oral proclamation where 
beat of drum was resisted by judgment- 
debtor was held sufficient. 136 I C. 335= 
1932 0.76. A proclamation of sale by beat 
of drum is sufficient The drum need not be 
beaten at the time of sale 56 I.C 523, No 
other notice of sale except the publication 
provided for by this rule is necessary. 89 1. 
C. 107. See also 1926 0. 45 In the case of 
a joint family member, his undivided share 
i^s to be attached. 53 1 C 336=10 L.W. 449 
Separate proclamation is not necessary to be 
served in every mouza comprising an estate 
or a tenure. 105 I.C. 689 (2)=6 P. 588. 
Properties situate near one another— Copy 


of sale proclamation affixed to one of them 
—Compliance with the section. 121 1 C. 369, 
For the effect of such an attachment, see 89 
I C. 291. Immovable property in custody of 
Receiver in another suit— Attachment— 
Calcutta High Court Original Side Rules, 
Ch XXVII. 60 C 345=144 I C 142=1933 
C 417. When a single parcel of land with 
the buildings thereon is to be attached, the 
attachment is validly made, Withiii the terms 
of sub-r (2), R. 54, if a copy of ilie order 
of attachment is affixed on some one part oi 
the property 164 I C. 1044=1936 R. 403. 

Effect of attachment.— Attachment 
under this rule does not constitute dispos- 
session of the property m actual possession 
4 B 529. A private alienation of property 
after an order of attachment which has not 
been effected is valid. 26 I.C 204=1 0 L.J. 
549. See also 31 Bom.L R 1111. Sale on 
date of attachment— Attachment irregular— 
Validity of sale. 146 I.C 693=1933 R. 198 
(2). A re-attachment of property after 
decree does not imply an abandonment of 
an attachment obtained before decree 6 C. 
129 See also 16 A 133. See also 341 
C34. 

Where no attachment is necessary.— 
In the execution of a decree for the enforce- 
ment of a mortgage, property liable by virtue 
of the decree to be sold, need not be attached. 
4B S15,20C. 805 No attachment is neces- 
sary in execution of a decree charging 
immovable property with payment of decree 
amount— Procedure 24 L.W. 836=99 I.C. 
656=1927 M. 190. The process of attachment 
is intended only for the protection of the 
decree-holder, and even if there is no attach- 
ment as required by the Code, a sale m 
execution is valid, 30 M. at 264. See also 34 
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[Lahore ] Th .2 /oliov.mt. was added as sub-rule (3) for R. 54:— 

“(3) The order shall laLe eflect, as against persons claiming under a giatuitoos 
tutiisrcr irom the judgment-debtor, from the date of the older of attachment, and aa 
.iLia'iii-t otheis from the Lime lLp\ had knowledge of the passing of the order of attach- 
lit nr from Uio date of the proclamation whichever is earlier." 

[Madras ] Add the following as sub-rule (3) — 

“f3J The Older of attacliment shall be deemed to have been made as agamst trans- 
ferui without considt ration fiom the judgment-debtor from the date of the order of 
attachment, and as agaiH'^t all other persons fiom the date on which tliey respectively 
had knowledge of the order of attachnunt, or the date on which the order was dul\ 
nroclaimed under sub-rule (2), whichever is earlier ” 

(Vidie Foit St. George Gazette, dated 20—10—1936, Pt II, pp 1394-1396 ) 
[Nagpur ] Rule 54- —After sub-rule (2) of R. 54, mert the following sub- 
lule — 

“(3) The order shall take effect as against purchasers for value in good faith 
from the date when a copy of the order is attixed on the property and against all other 
transferees from the judgment-debtor from the date on which such order is made " 
[Rangoon.] Add as sub-rule (3) to 0. 21, R 54 — 

“(3) The order of attachment shall take cflect, as against transferees without con- 
sideration from the judgment-debtor from the date of the order of attachment, and as 
against all other persons from the date on which they lespectively had knowledge of the 
5rder of attachment, or the date on which the order was duly proclaimed under sub-rule 
(2), whichever is the earhei. 


55. [S.275.] Where— 

Removal of attaclmmt >>I 

after satisfaction of decree, charges and expenses resulting from the attachment 
of any property are paid into Court, or 
(b) satisfaction of the decree is otheiwise made through the Court or 
certified to the Court, or 


Notes. 

C. 787 ; 18 C. 188 ; 15 B. 222 (P.C) . Security 
bond executed by judgment-debtor for per- 
formance of decree — Enforceability in 
execution -Formal order of attachment not 
necessary 8 P 801. Attachment of proper- 
ties under money decree— 'Sale of some items 
and partial satisfaction of decree— Subse- 
quent transfer of properties to another 
jurisdiction— Decree transferred to Court 
having junsdiction for execution— Order for 
sale by that Court without fresh attach- 
ment— Legality. 30 L.W. 649=1929 M. 
852. 

0 21,R.54 (3) (Nagpur).-The word 
“purchaser” in sub-r. (3) to R. 54 is used in 
its technical English legal sense and includes 
a mortgagee. IQNLJ. 94. A creditor who 
takes a mortgage from his debtor to secure 
his debt cannot be deemed to be fraudulent 
in so doing, even though he knows that 
another creditor has obtained an order of 
attachment of the property mortgaged and 
even though the mortgage is for an amount 
higher than his pre existing debt. Such a 
mortgage cannot be held to be one not made 
m good faith— When such a mortgage is 
effected and completed before the attach- 
ment of the property is actually effected by 
affixing the order on the proper^ in question, 
the mortgage is not void under S 64. 19 
NIJ 94 

0 21, R. 55— The moment sale is held 
attachment does not ipso facto cease 74 1 C 
37. Attachment continues until the 
ronfinnation of sale 27 Sl.R. 256. See 
dso IS L. 910=1935 L. 194. In the 
•ase of an instalment decree, the instalment 
vhich has become due and in respect 
if which attachment has been made is 


the amount decreed in R. 55. 105 1 C 799. 
Omission to mention encumbrance in sale 
application— Order that the petition is clo.sed 
—Attachment does not terminate. 1928 M. 
398=106 I.C 138 Attachment cannot be 
deemed to be withdrawn when only part 
satisfaction is certified. 15 IC 677=10 A. 
L.J. 165. Money paid to remove attachment 
13 not available for rateable distribution but 
must be paid to attaching creditor. 63 I.C. 
599=21 Bom .L.R. 975. ButJee 1930 S. 350: 
13 P 446=1934 P.685. If the reversed 
decree on first appeal raises the attachment, 
the confirmation of the decree on second 
appeal revives the attachment. 48 1 C. 386. 
Where an attachment is released owing to 
the reversal of the decree, it should not be 
deemed to have revived on the passing of 
the decree once again after remand, and to 
relate back to the date of the original 
attachment. When the first attachment is 
removed, there is no bar left to any aliena- 
tion until a second attachment takes place. 
163 I C. 892 (Lah.). Cessation of attach- 
ment apart from this rule— Oaimants for 
reteable distribution— Position of. 4 A.W. 
R. 1236=1934 A. 1057. See also 150 I C. 770 
=1934 A. 896. 

O 21, R. 55 (2) (b) (as amended by 
Oudh Chief Court).— R. 55 (2) (b), as 
amended by the Oudh Chief Court, undoubt- 
edly means that unless along with the decree 
of the attaching creditor, the decree of an 
applicant for rateable distribution is also 
satisfied, the attachment shall not be deemed 
to be_ withdrawn. In other words, the mean- 
ing is that the original attachment shall 
enure for the benefit of the decree-holder 
who has applied for rateable distnbution of 
assets undci S. 73 of the Code. This, how- 
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(c) the decree is set aside or reversed, 

the attachment shall be deemed to be withdrawn, and in the case of immovable 
property, the withdrawal shall, if the judgment-debtor so desires, be proclaimed 
at his expense, and a copy of the proclamation shall be affixed in the manner 
prescribed by the last preceding rule. 

Loc Ams — [Allahabad ] 0. 21, R. SS.—Sitbstiinte the follnw um Jof R. SS — 

“55 (1) NotKt shall be sei\t to the sale officer cxcctituig a decric of all applications 

:ot rateable distribution of assets made uiidei S. 73 fl) m respect o[ the property of the 
same judgment-debtor bj persons nlher than tlie holdei of the doetcc for .xeculion of 
,vhich the original order was passed. 

(2) Where — 

(fl) the amount decieed [which shall include the amount of <un dcc.^c lasscd a;amsL 
dn. same judgment-debtor, notice of which has been sent to the sale oilovC nndv.- sub- 
MCtion (1)] with costs and' all charges and expenses resulting from the attacbmciiL nC au” 
property are paid into Court, or 

(5) satisfaction of the decree [including any decree? passed against the same judg- 
ment-debtor, notice of which has been sent to the sale officer under sub-section (1)], is 
itherwise made through the Court or certified to the Court, or 

(c) the decree [including any decree passed against the same judgment-debtor, notice 
jf which has been sent to the sale officer under sub-section (1) is set aside or reversed, 

•the attachment shall be deemed to be withdrawn, and, in the case of immoveable propertj', 
the withdrawal shall, if the judgment-debtor so desires, be proclaimed at bs expense, and a 
copy of the proclamation shall be afiixed in the manner prescribed by the last picceding 
rule." 

[Oudh.] 0 21, R. S5 (1) [SubsMuied by Oudh Chief Court] — 

“SS (1) Where an application has been made to the Court under section 73, sub- 
section (1), for rateable distribution of assets in respect of the property of a judgment- 
debtor by a person other than the holder of the decree for the execution of which the 
original order of attachment wras passed, notice shall be sent to the sale officer executing 
the decree. 

(2) Where- 

(o) the amount decreed [which shall mclude the amount of any decree passed against 
the same judgment-debtor, notice of which has been sent to the sale officer under sub-rule 
'!)] with costs and all charges and expenses resulting from the attachment of any property 
's paid mlo Court, or 

(6) satisfaction of the dedree [includmg any decree passed, against the same judg- 
ment-debtor, notice of which has been sent to the sale officer under sub-rule (1)] is other- 
svise made through the Court or certified to the Court, or 

(c) the decree [including any decree passed, against the same judgment-debtor, 
.lotice of which has been sent to the sale officer under sub-rule (1)] is set aside or reversed, 
the attachment shall be deemed to be withdrawn, and, in the case of immovable property 
the withdrawal shall , if the judgment-debtor so desires, be proclaimed at hiS expense, aiid 
a copy of the proclamation shall be affixed m the manner prescribed by the last preceding 
rule " 

56. [S. 277.] Where the property attached is current com or currency- 

notes, the Court may, at any time during the con* 
Order for payment of tmuance of the attachment, direct that such com or 
p”Sye»tiSrSr°°de“ee° f a part thereof sofiident to satisfy the 

decree, be paid over to the party entitled under the 
decree to recei-ve tlie same. 

57. Where any property has been attached in execution of a decree but 

by reason of the decree-holder’s default the Court is 
Determination of attach- -unable to proceed further with the application for 
execution, it shall either dismiss the application or 
for any sufficient reason adjourn the proceedings to a future date. Upon the 
dismissal of such application the attachment shall cease. 

Notes. by those decree-holders who have applied 

ever, does not and cannot mean that the for rateable distribution prior to the satis- 
attachment will enure for the benefit even of faction of the decree 164 I C 1031=1936 
those who may apply for execution by OW.N 861 

rateable distribution of assets m future. O. 21, R. 57: Scope — Construction and 
The words “notice of which has been sent to applicability of rule. 33 Bom L R 1 130=55 
the sale officer under sub-r (1)^’ clearly B 693; 1933 P.609; 1935 M. 212=68 ML.J. 
show that R. SS (2) can be availed of only 265. Under the old Code attachment did not 
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Loc Ams.— [Calcalta ] 0. 21, R. 57. Add the followinci woids at the end of 
R. 57. 0. 21:— , , 

“unk‘'-s the C'jari ^hdll make an order to the conhaiy. 

[Madras.] Substitute the following for R. 57.— 

“57 (1) Where any propeify has been attached m execution of a decree and the 

Cotiit hearing the execution application either dismisses it or adjourns the proceedings to 
a fmther date, it shall slate whether the attachment continues or ceases Provided that 
Mhtn the Court dismisses such an application by reason of the decree-holder’s default the 
Older ^hall state that the attachment do cease. 


Notes. 

Ipso facto cease as under the present rule. 
23 C.W N 608=23 CL J. 411 ; also 36 M. 553 
=24 M.L.J. 545 Order for attachment— 
Subsequent transfer of properties to another 
jurisdiction- Execution application trans- 
ferred to Court of that place— Attachment 
order continues in force 30 L \\' 649, The 
rule does not refer or apply to a case where 
the attachment ceases on account of an 
explicit order of Court. 66 1.C 642. Object 
of the rule is to prevent contmuance of 
attachment for an indefinite period by the 
practice of “striking oif” for statistical 
purposes 28 1.C 62=1915 M.W.N. 159. An 
order such as “staking off” is unknown to 
law, and its effect is to be determined ac- 
cording to circumstances in each case. It 
may amount to an adjournment sine die. 15 
I.C. 406=1912 M.W.N. 407; 31 Bom.L.R 
1209; 123 I.C. 113. An order striking off 
the execution does not terminate the attach- 
ment. 1071 C. 574 An execution petition 
whidh IS “closed” does not stand dismissed 
so as to attract the mischief of 0. 21, R. 57. 
The attachment under it is still effective 41 
L.W. 325=1935 M 212=68 ML.J 265=156 
1C. 525. The lule is mandatoiy and will 
take effect in spite of an erroneous order 
continuing attachment. 38 C. 482=15 C.W. 
N. 428. But jec 44 A. 274=20 AL.J.113; 
1930 M 414; 1930 R. 325. The rule operates 
even when the Collector to whom the execu- 
tion IS transferred, dismisses it 68 1 C 643 
=1923 N 18; clro 18 NLR 152=1923 N. 
267. An attachment made tinder 0. 38, i e , 
an attachment before judgment does not 
cease on the dismissal of the execution ap- 
plication 14 r.C 345=16 CW.N. 1097 , also 
42 M 1=35 M.L.J 387:22 I.C. 351=26 M 
L J. 215. But see 20 1 C 149=19 C L T. 248 , 
1925 M.W.N. 887 , 92 I.C 833=1926 M. 211= 
51 172; 31 BomL.R. 1101=1929 B 

455 See also 1930 M. 303. Applicability- 
Attachment before judgment— Passing of 
■decree— Darkhasts claiming relief against 
movables— Dismissal— Effect - Application 
for rateable distribution of sale proceeds 
—Whether amounts to application for sale. 
S3 B 543=31 Bom.L.R. 652=119 I.C 769= 
1929 B 321 When a suit is dismissed attach- 
ment before iudgment terminates without 
any order of the Court and if the judgment 
IS reversed on appeal or annulled on review 
the judgment does not revive it so as to affect 
alienations made before the date of such 
reversal Even where the plaintiff on the 
reversal of the decree of the first Court 
dismissmg his suit appeals and on appeal 
gets a decree in his favour and re-attadies 


the property in suit, his claim is not one 
enforceable under the original attachment 

1933 A.L.J 1501 But 48 IC 386' 
“Default” means want of prosecution and 
not merely default in appearance. Thus 
where a decree-holder admitted mistake m 
property sold, and agreed to apply aeain 
there is default. 41 A. 157=49 I C 113 
See also ISO I.C 1053=36 P.LR kl~ 

1934 L. 395, 3 L. 7=1922 L. 108. 1929 
N 82; 35 P.L.R. 604=1934 L. 697. WhS 
the judgment-debtor accepts part satisfac- 
tion and agrees to give time, this amounts to 
default 4 Pat.L.T. 418=71 I.C 881. See also 
40L.W. 883=67 M.L.J 801. Omission to 
apply for issue of notice under R. 66 is 
default. 38 0482=15 C.W.N. 428 There 
is no default by decree-holder when the 
Court strikes oft execution proceedings to 
suit its own convenience 48 A . 698=97 I.C 
102=1926 A. 734 See also 107 1 C 574 Nor 
a bare omission to carry out a direction of 
Court, constitutes default 40 L.W 263= 

1935 M. 275. Order directing attachment to 
subsist while petition is dismissed for 
default, though irregular is binding on the 
parties to it. 87 I 0 349=1925 A. 456 The 
presumption is that an attachment is sub- 
sisting. 31 I C. 911. Where by way of 
caution a decree-holder applies for a second 
attachment, he does not abandon or waive 
the original attachment. 13 ML.J. 221. See 
also 56 C. 416=119 I.C. 113=1929 C 465 
Judgment-debtors objecting to proceedings 
m execution must state at the earliest oppor- 
tunity all their objections to the execution 
and cannot be allowed to delay proceedings 
byputting forward then objections piecemeal 
at whatever time they think most convenient 
to themselves 121 I.C 845=1930 M. 303. 
Decree in one Court attached by another— 
Execution petition by decree-holder dismis- 
sed by former Court— Effect on attachment. 
1931 M.W.N 211. See also 132 I C 667= 
1931 L. 705, Attachment ot property in 
execution of decree— Mortgage of such pro- 
perty after attachment has ceased and before 
fresh attachment. Held, that the mortgage 
was valid and that mere knowledge of the 
mortgagee about the long pending execution 
against mortgagor did not make the transfer 
made bom fide for value invalid 146 I C, 
954=1933 R. 169. 

Dkmissal op execution applicmion — 
Until the formal order dismissing the appli- 
cation, all executions are pending. 39 M. 
570=29 M.L.J. 96. An attachment is not 
disturbed by an order for stay of execution. 
46 C. 64=44 1 C. 249. In execution proceed- 
ings, the Court finding that all the representa- 
tives of the deceased decree-holder were not 
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(2) Where the property attached is.a decree of the nature mentioned in sub-rule 
il) oi R. 53, and the Court executing the attached decree dismisses the application for 
Execution of the attached decree, it shall leport to the Court which attached lhe_ decree 
the fact of such dismissal. Upon the receipt of such report the Court attaching tha 
(kciet shall proceed under the provisions of sub-rule (1) and communicate its decision 
tj the Court whose decree is attached." (Vide Fort St. George Gazette, dated 20tli 
October, 1936, Pt II, pp 1394-1396.) 

[Nagpur.] Foy R 57, substitute the following ’ule — 

“57 Where any property has been attached in execution of a dcciec, and iln. Couit 
for any reason passes an order dismissing the execution application, the Court shall direct 
whether the attachment shall continue or cease II the Court omits h. make an^ such 
direction, the attachment shall be deemed to ha\e ceased to exist " 

[N.-W F P.] Cancel the concluding sentence of R 57, the cl'smissal 

. shall cease”, and substitute the following —“In dismissing such appliaw," ti.c 
Court shall direct whether the attachment shall contmuc or cea.se I'^ thu al's ‘-.ci. o.' . 
such directions the attachment shall be deemed to cease.” 

[Oudh.] Order 21, Rule 57 [subsiitnfcd by Oudh Chief Court] .—Where 
any property has been attached m execution of a decree, and the Court for any reason 
passes an order dismissing the execution application, the Coi;^rt shall direct vrhether tie 
attachment shall continue or cease. If the Comt omits to make any such direction, tlm 
attachment shall be deemed to subsist 

[Rangoon ] In 0. 21, the following .shall be inserted as R. .57-A.~ 

“57-A. A judgment-debtor may secure release of his attached property by giving 
.security to the value thereof to the Court.” 

Investigation of claims and objections, 

58. fS. 278,] (1) Where any claim is preferred to, or any objection is 
made to the attachment of, any property attached 
Investigation of claims to, jjj execution of a decree on the ground that such 
®nt°fl«Sedp.oper“ property is not liable to snob attachment, the Court 
shall proceed to investigate the claim or objection 

Notea. Revival or attachment —Restoration of 

included in the application for substitution, an execution application to file revives at- 
passed an order consigning the application to tachment. 18 N L R 152=64 I.C 420 On 
the record room, though the attachment in a sale being set aside, a fresh execution 
that execution was to remain in force Held, application revives the old attachment 45 
that the order was erroneous to the extent I.C. 589=3 Pat.L J. 310. A revival of attach- 
that instead of consigning the proceedings to ment on the revival of an execution applica- 
the record room, it should have got the tion does not affect the rights acquired by 
application for substitution amended. But thlid parties in the meantime 14CLJ. 476 
the order was not tantamount to dismissal =16CWN 332 Butreg 24ALJ 901=97 
of the application for execution, nor did it I C. 102=1926 A 734 Strangers to the 
have the effect of terminating the prior petition and order need only look to the 
attachment. All that the order meant was order and nothing which took place behind 
that execution proceedings should stand ad- their back will bind them. 1925 M 1113=48 
journed (1922 All. 62 and 1926 All. ilL.J 116 

734,Relon) 1936 Lah 873, See also 2iO. O 21, R. 57 (Oudh Chief Court).- 
€.166=57 1 C S09 Where an objection is Where further execution proceedings after 
filed by a person to an attachment of pro- attachment are stayed on account of fnsol- 
pcity in execution of decree on the ground vency application filed by judgment-debtor, 
that he has a hen over it, the Court should /m/d, that the attachment did not absolutely 
investigate into the matter and not hastily cease to subsist during the pendency of the 
allow the objection and dismiss the execu- insolvency proceedings, but was merely 
tion application 145 I.C 730=1933 L. 421. dormant, and there was no bar to the appli- 
An order “proclamation not filed" amounts cation of the decree-holder being regarded 
to dismissal and the attachment teases 18 as being in continuation of the former execu- 
I C 441=17 C W N. 204 Whether an attach- tion application, the obstacle to the continu- 
luent ceases on the dismissal of an execution ance of the previous execution proceedings 

application depends on the facts of each case having been removed by the order annulling 

44 I.C. 566=1917 M.W N 816, o/jo 23 I C the adjudication of the insohent. 158 I.C. 

155=7 L W. 16 : 38 1 C. 300=5 L W 204 . 35 807=1935 0 W.N. 1107 

I C 240=3 L W. 601 , 46 B 942=1923 B 30 0. 21, R, 58 Scope.— N ature of objection 

When an execution application is dismissed under this rule. 1936 A L.J. 142=1936 A.W. 
on the judgment-debtor's objection and an R. 251=161 IC 107=1936 A. 378 Rule of 
application for review of the order is pend- m j«d»ca/a in execution proceedings 26 Lj 
ing, the attachment continues. 34 A 490= W 106. The rule is only permissive. Such 
IS I C. 49 Attachment of decree— Applica- a claim is never compulsory 40 C. 598=40 
tion by attaching decree-holder to execute I.A 56(P.C). 18 A 410, ^ B. 266; 18 

—Dismissal for default— Attachment, if M 13 (17>; 4 AL 1- 574; 20 B. 403 (407). 

ceases See 15 U 910. ^ee also 41 L.W 550=68 M.LJ. 518. Tins 

T_in't 
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with the like yuwvr as regards the examination of the claimant or objector, and 


Notes. 


156 X.C 58^1935 R. 161. It is not a condi* 

tion nrecedf'nt in all rasAc fn.- - 


; was in possession beforA i,* 
could attack the validity of an attachm^ 
119 LC 33=1929 M. 383. In a cJa m 
under. 0. 21, R. 58. the Court is no?Sed 
to go into the questions ofbenami lio V r 
^1929 P, 273 But 155 I C 41te«£ 

P 267 Claimant transferee m possession ^ 

colliery with entire rights issuinrbZto 
previous customers of transferor ir - 


rule doe: not contemplate the investigation tion precedent m all cases for a claimant fn 
oi a claim by a tenant of the judgment- show that he was m possession 
debto’" lo occupancy rights in the property 
advertised tor sale and an order on that 
claim directing it to be notified and stating 
that tne sale shall not prejudice the rights of 
the claimant is not conclusive under 0. 21, 

K.63. 58 M. 936=41 LAV. 550=1935 M 547 
=68 .M.LJ. 518; 153 I.C 577=1935 A 183, 

39 CAV.N. 457. A Small Cause Court u.u»iumcis oi iransieror innamenf 

can neither attach immovable property nor transferor payable to transferee— Attach- 
imestigate claim lesulting therefrom 28 C. ment of bills by transferor’s decree-hoi/iA, ' 
W.N. 1^1924 C. 198. The rule does not Property in bills held to belong not to tran 

apply m the case of a mortgage decree for feior and other disallowing claim 

sale, 1925 N. 185. See also b8 I.C. 271=26 ant held to be without j’urisdiction and 

C.\V X. 50 , 18 I.C 215 ; 55 1 C 895=2 L.L.J set aside in revision 1929 P, 751 

343.58 PR 1918=44I.C.986,50 IC 448= claim is made by a Hindu wife to a ^ 
1919 P. 79 . 1 17 I C 8 15=1929 L. 167 . 1929 L. purchased in her name, which is attarhprN^ 
760=116 I.C 882; 1930 M 712, 1932 L 618. execution of a decree against her Kn]^ 
But 8 Bur,L.T. 214=29 I.C 941. When if she is found to be in possession S 
an attachment of mortgaged property in a date of the attachment her claim should 
decree for its sale has actually been made be allowed. It is not enough for the decree 
although such an attachment was unneces- holder to plead that she is only a beuamidar 
sary, an objector is entitled to come into for her husband, the judgment-debtor Nnr 
Court and make an objection under R 58. will the suspicion that it iszbetmnnw^ 
[29 1.C. 941 CF.B. and 1^8 M. 525, Foil. . 33 action be aground for the Court S iS 
LC 603, Dist. ; 1918 L. 368 . 18 B. 98 ; 19 A the claim, when the claimantSsses^^^^^^^^^^^ 
480; 1930 II 712andl8IC. 215, M F.«.I been made eat 64 CLJ. 3» faaS^m 
161 I C 194=8 R.P«h. 165=1936 Pesh. 53. mme nader R. 58, the Coart Sst come “ 
R. 58 does not apply to a tenure or holding finding as to whether the claimant bad at tlit 

attached m execution of a decree for arrears date of attachment some interest m or wal 

of rent thereof .10 P.L.T 118=1929 P. 195. possessed of the property attached mS 
See also 17 P L.T. 3M. Obj ection can be pre- the Court is satisfied that the propertywas 
pared under this rule only after attachment m possession of the claimant it must ^ 

—1935 A. 343. This rule applies only to at- or in trust for the judgment-debtor and in 
gchmentsafter decree- SsH 1918=#LC. certain cases in oJdef to d2ermine“thS 
986. It does not apply to attachment before question it may be necessary mcidentallv to 

judgment. 41 ll. 849=35 M.L.J. 231 (F B ). go into the hlsis of the rlani - nf ^ j 

42 1 C 554— 6L.W. 518. Objection can by claimant. 119 I.C 909=1929 P 273^155 
be taken to an attachment after the decree I.C 419=1935 P 267, 14 R 516=164 T r fins 
even though an attachment before judgment =1936 R. 306 Where the ohi^rtor ic ,n 
was not objected to. 38 C. 448=10 I C 305. possession of the properly, ?he burde^f 
withm a reasonable time proving that that property is m fact thal of 
after tha dacree and jha application for tha jndgmant-debtor is on the dacrathoUeV 
Shvi!?" tT “"“cessanly It ,s not sufficient for him metef^SSw 

M ^ ^ meaning of proviso to that it is not the objector’s property 146 I 

?' question of delay should be C 1023=10 O.W N. 10l7=lfe3O 473 The 

decided with reference to the date of the proviso regarding delay applies even to cases 
application for execution made by the where the executing Court nit h 

593 and''4l M 849—35 M L T n’ attachment and not whether such 

N L R 426 = 1^1 C 353 - possession was fraudulent or void 13 Bur. 
i\.L.K...+4:o—i|)8i,L 353— 1935 N 222. Court LT. 214=64 IC 66 132Tr 666 — 10^1 T 

£t,t°e KofonnSSCdS™ ta o? poSion L J 

VlT32TjM??i£WS' „f««ML;j,7«VlE8S=“4M: 

167=1929 k 66 But rae98 I T Court has no power to entertain an 

S. 114, ISSJC “stWdSP l^mc 

=16C.W,^^ICb,87Fc 
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in a ll other respects, as if he was a party to the suit : 

Notes.. 107=5 LAV. 234. A transferee of property 


C 546=1933 0 208. Where claim is accepted 
jn default of decree-holder, latter’s remedy 
lb only by suit, and he cannot apply for 
lestoralion and rehearing of the claim 193o 
Pesh. 115 When an objection to execution 
proceedings is dismissed under R 58 as being 
made after unnecessary delay the order is 
one made undei R. 63. and the time within 
which to bring a suit to establish the appli- 
cant's claim IS limited to one year. 57 B 213 
=35 Bom L.R. 147=1933 B. 190 In a pro- 
ceeding under this rule the Court cannot 
enquire whether the execution is time barred. 
60 1.C. 375=2 P L T. 275. Civil Court execut- 
ing warrant issued by Magistrate which 
becomes its decree under S 386, Cr. P. Code 
“Mere difference between procedures, of 
Civil and Criminal Courts does not entitle 
executing Court to go behind decree. 119 I. 
C 33=1929 M. 383. A direction to proceed 
with sale aflei simply notifying claim 
amounts to an adverse order 1925 M. 368= 
82 1 C 737. But see contra 1926 M 210=91 
I C 985=49 M L J 706 It is not within the 
scope of the enquiry in applications for 
removal of attachment to decide whether 
the attaching creditor had the right to exe- 
cute the decree and an order cannot be 
refused merely because the application m 
execution was time-barred. 7 R. 132=117 L 
C 578=1929 R. 152 Execution sale— Objec- 
tion by alleged purchaser— Sale not register- 
ed— Possession taken by purchaser not 
sufficient 34 C. W. N 254=1930 C 390 
Execution of rent decree, claim if lies 17 P. 
LT. 385 Decree for rent against wrong 
perton—Execution— Claim by third party— 
Maintainability 15 P.812 Where objection 
is to the execution sale of property and not 
to attachment, the ground being that there 
was a prior execution sale in objector’s 
favour, the matter does not fall under this 
rule. 31 N.LR 301=1935 N. 171 
Q,aims under this Rule— Who can bring 
Claims.— A person who has only a beneficial 
interest in property can prefer a claim. II 
M.L.J. 346. Also the assignee for value of a 
decree subsequently attached in execution of 
a decree against the assignor, and who seeks 
to have the decree released from attachment. 
10M.L.J 116=5 R. 395 A claim by a garni- 
shee also comes within this rule. 38 B. 631= 
25 1.C. 375 , 133 1.C 248=33 Bom.L.R 396= 
1931 B. 288 See also 1931 M.W.N. 259=1931 
M. 570=135 1 C. 543 Attachment of debt— 
Garnishee denying any debt due— Order 
^sallowing objection and directing him to 
pay— Subsequent suit by decree-holder as 
receiver for realising debt attached— Plea of 
denying debt — If barred. 70 M,LJ 20. 
Claim by a judgment-debtor as a trustee 
comes under this rule. 38I.C 152. See also 4 
0 W.N. 102=1930 N. 293 17 Pat.LT.810. 
Or by his legal representative as trustee 75 
I C. 1053=1924 A. 183 (2), Purchasers after 
attachment cannot bring claim proceedings. 
9 I.C 194=16 C.W.N. S42. Transferee of 
property subject to a contract pf a sale, prior 
to attachment comes under this rule. 38 I.C. 


attached m execution of a money decree can 
object under this rule. 123 P.L R, 1912=13 1. 
C. 563. Also Administrator-General when em- 
powered to collect the assets of a deceased 
peri,on 23 B 428 Also Official Assignee, 
after a vesting order has been passed. 21 B. 
205 (218). See also 68 )iJ.L J 78 The claim 
of the Official Receiver under S 34 of the 
Provincial Insolvency Act where the vesting 
was after attachment doe<! .lot co-ue under 
this rule. 41 M.L J. 334=69 I C 326. .S'.-? 
also 68 M.LJ. 78 In a decree ior money 
with lien on mortgaged property, claims may 
be enquired into 101 PR 1915=3210 43. 
A usufructuary mortgagee in possession does 
not come under this rule but under R If 0. 70 
I.C 306=1 P.159. But see 1927 P.51; 1C 
BomHC.R.100 Also 97 1C. 255. Attach- 
ment of equity of redemption continues even 
though a usufructuary mortgagee applies for 
the release of the property. 80 I C. 428= 

1925 C 296. A pnor mortgagee cannot in- 
tervene under this luleasit does not apply 
to cases where the property has not been 
attached. 27 A. 700, 18 B. 98; 14 C 63. 
Petition by simple mortgagee for insertion 
of his mortgage in sale proclamation comes 
under this rule and its dismissal amounts to 
an adverse order 25 A.L J. 659=102 I.C. 792 
=1927 A. 593 ; 1929 L. 865=11 L 369. But see 

1926 N 423 ; 1926 M 593 ; 16 P 54=17 Pat. 
LT. 812=1937 P. 63 (F.B.). Where the in- 
terest of a claimant accrued after the attach- 
ment, he IS not a person who could come 
under R. 58 152 I.C 902=1934 P. 511. A 
claim by a widow in possession of a house in 
lieu of a deferred dower, comes under this 
rule 31 1 C 722=80 P R 1915. Money paid 
to avert an attachment, cannot be claimed 
back under this rule. 34 I C 492=9 SLR. 
213 Objection by the judgment-debtor as 
being wakf property comes under this rule 
1 P 637=67 1C. 438 If the objection is 
raised by judgment debtor in his own behalf 
or in a representative capacity in which he 
has been sued, it is a question to be decided 
under S. 47. IS C 437 (443). But see 17 C 
711 (F B.) ; 10 M. 117 (119) ; 10 M.L.J. 85 ; 2 
A. 752 ; 23 M. 165 (F.B ) See also 6 Pat.L 
T. 725=1925 P. 482 Claim by a legal repre- 
sentative m the same capacity does not come 
under this rule 38 I C 360=5 L.W. 158. 
Also 3 Pat.L T 613=38 1 C 369 ; 1932 A.L J. 
125=1932 A 263; 1935 M.923. Mortgage 
decree— Execution against legal representa- 
tives of mortgagor— Objection to validity of 
decree-If open. 37 P L R. 123=1935 L. 549. 
Burden of proof— Decree against Hindu co- 
parcener— Execution against joint family 
property— Objection fay other coparceners — 
Onus of proof of binding character of decree. 
1936 P.319. The objection by the executor 
that the decree cannot be executed against 
him as he was not a party is one under S. 47 
and cannot be treated as one under 0 21, R. 
58. 149 1 C. 926=58 C.L.J 487=1934 0.258. 
Objection by an exonerated defendant does 
not come under this rule. 54 I.C 536=37 M. 
L.J. 624. See also 1925 N. 185 (Mortgage 



B20 TheCjvil CoUBi' Manual (Impebial Acts): [0.21. R.sg 

Provided that no such investigation shall be made where the Court con- 
siders that the claim or objection was designedly or unnecessarily delayed. 

Notes. 11 of the Limitation Act applies. 45 A. 435 

decree; Rent suit^-One of the tenants not =21 A.L.J.342. But 43 M.LJ, 467=45 
impIeaded-Decree against co tenants— M 827. When once a claim order is made, 
Oaim by tenant not party— Maintainability— limitation begins to run. The filing of a 

Effect otSs. 143 and 170, Bengal Tenancy fresh execution application after dismissal of 
Act. See 45 C.L.J. 229=102 1.C 125=1927 C. the prior one, does not give a fresh starting 
381. Suit for rent by landlord against point. 66 P.R 1916—35 I C 321, Where 
occupancy tenant— Transfer of hoMingby the order is an improper one and runs as 
n-f frans- follows -.—“Whatever right the defendant 
has will pass by the sale. The claim put for. 


tenant pendente fite— Non-joinder of trans- 
feree— Landlord having knowledge of 
transfer— Decree— Executionagainst holding 
— Claim by transferee — Maintainability 40 
C.W.N. 683=1936 C. 279 
Parties to Claim.— Judgment-debtor is 


ard by the petitioner v, ill be noted m the 
sale proclamation " Limitation for suit does 
not run from the date of the order. 44 M L 
J 141=1923 Af 295 But see contra 93 1.C 


not a necessary party to a claim. 22 B. 875 335 — 1926 M. 593 , o/jo 49 M.L J. 706 Where 
( 8 ^) ; 15 C. 674, A defendant, discharged, a claim is dismissed or struck off without 


not because he was an unnecessary party, is 
discharged not from the suit but from 
liability and it is the decree itself that 
discharges him from liability. He therefore 
continues to be a party to the suit See also 
10 Pat.L.T. 75=1929 N, 179. 

Appeal.— Order of dismissal of objection 
by judgment-debtor staling that he has no 
saleable interest, is appealable. 28 OC 175= 
85 1 C. 997, See also 1927 L. 895=28 Punj. 
L.R. 121, Where a joint application was 
made by a party and another not a party, 
objecting to the attachment, and the parties 
acquiesced in the application being heard 


any adjudication, a fresh claim may he enter- 
tained. 16WR. 59 See also 21 B at 210 . 
But seel92BU. 525=110 IC 567; 1131.0. 
318=1931 A. 608. Claim under-Rejection— 
Court declining jurisdiction— Suit after one 
year— Maintainability, 150 I C 40=1935 P. 

Restoration after dismissal for default 
—Power of Court 143 IC 584=29 N.L.R 
176=1933 N. 176 Acceptance of claim m de- 
fault of decree-holder cannot be re-heard on 
decree-holder's application 1936 Pesh. 115. 

Right of Suit.— A suit is the only remedy 
against an adverse order. 89 1 C 888=19^ 


under this rule, an order on the application N. 2^; 130 1.0^0=1930 A L.J. 1322 Unless 


under these circumstances is appealable 5 
R. 110=101 1.C 794=1927 R. 137. See also 
57 M 822=40 L.W. 144=151 IC 24=1934 
M.43S (1)=67M.LJ. 36. But 1933 S. 
126=143 1 C. 702. An order on the original 
side dismissing an application under R. 58 is 
not appealable under cl 15, Letters Patent, 
because of the prohibition contained in R 63. 
60 C 915=37 CW.N 641=1933 C 715. 


a claim is put in under this rule a .suit for 
bare declaration would be barred by S.42of 
the Specific Relief Act. 5 R. 699. A 
defeated claimant cannot re-agitate his claim 
in a suit by the successful party. 1925 M 
368=92 I C. 737. But if the attachment 
ceases later on account of the dismissal of 
the execution petition, he will not be preclud- 
ed from raising the question of title m 


Amendment.— This can be allowed by defence, even after a year 1925 M. 1113=48 
substituting the name of the real claimant, M L.J. 616 The party against whom an 
where Comt is satisfied that the wrong name adverse order is passed in claim proceedings 
has been used through a hona fide mistake, and has become final by his failure to bring ^ 
and where the other parties are in no way suit under R 63 is not precluded from going 
m’^led or prejudiced. 21 B at 210 behind that order in a subsequent suit by him 

based on an entirely dififerent title. 60 C. 
393 ;24 ALJ. 334=1926 A. 244. An order 1406=14910. 410=1934 C 356 Objection 
m favour of a claimant must be the result of by judgment-debtor that attached property is 
an investigation. 118 LC. 634— 1929 R, 123 not liable to sell under S. 60, is governed by 
Judgment-debtor is not bound byoidersm S 47 133 LC. 858=33 Bom.L R 781=1931 

Claim petition dismis^ed-Suit by 
D ur^ ® J L defeated claimant— Burden of proof on the 

P.6M. Where the application of the petition- question of title is on the plaintiff. 10 Lab. 
er's father nnder R, 58 is dismissed and the L J 42, 144 LC 315=1933 R 91 , 152LC 441. 
order has become conclusive, the petitioner 40L.W 685=1934 M. 587=67 M.L.T.S85; 
^ R 103 The right to suit is not affected 
the order, l^ I.C 1059-^6 P.L.R 89— 1934 by the sale of the property. 70 I C 332^ 
whose claim was P.L.T 832, An attachment in itself gives no 
p again td cause of action for declaring the other 

apply under R 100, pra^ng to be restored to person’s title 10 L 543=1929 L. 90 (2)=10 
LahL.J. 491 Claim to attached property 
nfi R even after sale until satisfaction is made 

far? that not affected by the through Couit after payment of full pur- 

chase money IS enlertainable 1931 M.782= 
J 884; 27 S L R. 256=145, 1.C 142= 
LIMHATION for fresh suit begins to run 1933 S. 198 
from the time of refusal to investigate. Art. . Revkio?!.— A wrong order can be set aside 
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(2) Where the property to which the claim or objection applies has been 

_ ^ * r 1 advertised for sale, the Court ordering the sale may 

P„„poneme.lof,aIe. 

objection. 

Loc Ams. — [Allahabad and Oudh ] 0 21, R .irt (2) —In Allaliabad and Oudh 
add, “ot inai tn its discietion make an order postponing the delivery of the propertj/ after 
the ‘»alc pending such investigation And m no case shall the ■'ale bicome absolute until 
tilt claim or c/bjection has been decided” .it the end of sub-clause (2) in R 58, 0. 21. 
[Calcutta ] Add the following words at tlic end of sub-ruk' (2). R S8, 0 21 — 
“upon such terms as to secuntj, or otherwist, as to the Coi’ii shall seem fit”. 
[Lahore ] Add the following proviso undei sub-rule (1) — 

“and that if an objection is nut made within a reasonable Unie oi the first akachment 
the objector shall loave no further right to object to the attacliment and sale c>j' ili.. jame 
jiropert} m execution of the same decree, unless he can prove a title acciciiLd sib-eiiuent 
to the date of the first attachment.” 

[Nagpur.] hi sub^rule (2) of R. 58, after the word “objection” whete it occur- 
for the second time, insert the following words.— 

“or. where the propertj' to be sold is immovable property, the -Court may, in its 
discretion, direct that the sale be held, but shall not become absolute until the claim or 
objection is decided.” 


pending the investigation of the claim or 


Evidence to be adduced 
by claimant. 


59 [S. 279 ] The claimant or objector must 

adduce evidence to show that at the date of the at- 
tachment he had some interest in, or was possessed 
of, the property attached. 


Notes. 

in revision. 1925 M. 588=48 M.L.J 603.103 
I.C 12; 1929 P 746, 7 R. 132; 132 1 C 666= 
1931 L. 666 ; 145 I.C. 444=1933 A L J 1177= 
1933 A. 751(1) BntjfffllSl I C. 668=1934 
R. 230; 1934 R. 212=154 I.C. 123, 1935 A 
343. The remedy by way of objection under 
R. 58 is a summary remedy provided by 
legislature m lieu of a suit, and a refusal of 
the Court to entertain an objection 
under the rule can be legitimately considered 
m revision 164 I.C. 1012=1936 PesR 185 
Dismissal of an objection summarily on the 
ground that there is an unnecessary delay 
without giving an opportunity to the objector 
or his Counsel to explain the delay is open to 
revision 166 I C. 337=1937 OWN 48= 
1937 0. 268, Where a claim is based on a 
sale deed and possession, and it appears on 
the facts appearing on the face of the sale 
deed itself that the sale is invalid in passmg 
any title, the Conrt must iu order to deter- 
mme whether possession of claimant is on 
his own behalf or on behalf of the judgment- 
debtor inquire into the question 
of title. And where the Court fails to 
consider the question of the validity or other- 
wise of the sale-deed and refuses to go into 
the question of title, it fails to exercise juris- 
diction vested in it bylaw and its order is 
open to revision. 14 R. 516=1936 R. 306, 
Appeal.— An order passed by the Court 
under R. 58, is conclusive and can only b'e 
challenged in a suit brought under R. 63. No 
appeal lies agamst such order. 165 1 C 519= 
9 K L 254=1936 L 830. Objection to attach- 
ment by judgment-debtor in his capacity 
of trustee— Order upholding objection — 
Appealability— C. P. C^de, S. 47. 50 A. 801 
=113 IC. 171 ; 17 Pat L.T. 810. If objection 
IS really under S. 47 even though wrongly 
described and dealt with under R. 58, tl» 
order nevertheless operates as a decree and is 
appealable. 137 IC. 258=1932 L. 376. 


Receiver of properties of judgment-debtoi^ 
Attachment of monies in his hands in execu- 
tion of decree against judgment-debtor— 
Objection by receiver — Order allowing— 
Appeal-S.47 30 S.L.K. 288. But 160 
I C 383=1936 S. 2. 

0. 21, Rr 59-63— Nowhere is the Court 
given power to declare in the course of pro- 
ceedings under Rr. 59, 60, 61 and 63 that a 
person who has applied for lemoval of 
attachment is subject to a decree which was 
not passed against him. 154 I C. 1045=1935 
R. 11. 

0. 21,R 59.— Principles of Rr. 59 to 61 
govern investigation of claims as to property 
attached before judgment 146 I C 9=1933 
N. 297, The rule does not mean that if the 
claimant establishes that he has some interest 
he can succeed irrespective of the question 
of possession , nor should his claim_ be dis- 
allowed if he fails to establish the interest 
set up, irrespective of the question of posses- 
sion of judgment debtor. 24 I.C. 62. Ordi- 
narily Court enquires into possession only, 
occasionally into title as well. 39 I.C. 275= 
13 Bur L.T. 14. But the enquiry is not neces- 
sarily confined only to possession. 10 I.C 
99^;also 48 I.C. 182=11 Bur.L.T. 118. But 
see 24 I.C. 62 ; also 59 TC 947=43 M 760 , 8 
I.C 117=35 M. 35. Where judgment-debtor 
claims to hold undei a title, of his own and 
the claimant sets up an adverse title and is 
not in possession of the property at the time 
of attachment, he has so far as R 59 is con- 


cerned, no Intel est in the property. 146, I.C 
9=1933 N. 297 See also 1934 R, 212=154 

i.c.ia 


Evidenci:.— The applicant has a right to 
establish what the law requires, by any evi- 
dence suiEcient for the purpose, and the 
Court has no power to require from him any 
particular kind of evidence. 22 W.R.392. 
If no evidence of possession is adduced the 
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60. [S. 280,] Where upon the said investigation the Court is satisfied that 

£oi the reason stated in the claim or objection such 
Release of property from property was not, when attached in the possession of 
attachment judgment-debtor or of some person in trust for 

him, or in the occupancy of a tenant or other person paying rent to him, or 
that, being in the possession of the judgment-debtor at such lime, it was so in 
his possession, not on his own account or as his own property, but on account of 
or in trust for some other person, or partly on his own account and partly on 
account of some other person, the Court shall make an order releasing the 
property wholly or to such extent as it thinks fit, from attachment. 

61. [S. 281.] Where the Court is satisfied that the property was, at the 

time It was attached, in the possession of the judg- 
Disallowance of claim to ment- debtor as his own property and not on account 
property attached^ of any other person, or was in the possession of some 


Notes. 

Court should deal with the question of title 
only. 32I.C. 34 When a Judge refuses to 
receive evidence, any order passed ^ him is 
ultra vtres 22 W.R 422 ; 2/ A. 16 (F.B ). A 
revision lies if the Court acts with material 
irregularity. 76 I.C. 677=1 R. 276. See 
aUo 60 1 C 616. 

0. 21, Rr. 59 and 60 Scope and Efffct — 
The 'interest' referred to in R. 59 is not 
necessarily an interest in land in the sense 
tiiat expression is used in S 54, Transfer of 
Property Act. The C. P. Code and the 
Transfer o f Property Act are not ift pan 
materia and there is no reason to suppose 
that it was within the contemplation of the 
legislature that the interest referred to in 
R. 59 should exclude all rights which are not 
interests in land. On the contrary, R. 60 
shows beyond a possibility of doubt that the 
word ‘ interest ' is used in a wider sense. A 
party, in whose favour there is a contract of 
sale, can enforce specihe performance of that 
contract against a transferee with notice. 157 
I.C. 1104=41 L.W. 739=1935 M. 193=68 M 
LJ.67, 

0. 21, R. 60 • Scope of Rule - An order 
for release has not the effect of putting an 
end to an attachment duly made 33 C. 1158. 
"When crops \^e^e wrongly attached bat were 
subsequently released from attachment on 
claim preferred by an objector and the crops 
were accidently burnt and destroyed during 
attachment, and while in the custody 
of the siipratdar, the objector would be 
entitled to recover the value of the crops 
burnt. 1936 N. 257. ^ 


^ Nature of Investigation.— The investiga- 
tion under this rule should be confined to 
determining whether or not the property 
attached was m the possession of the claim- 
ant on his own account 10 C 1057. See also 
18 C 290; lia I C. 365 The Court should 
decide on merits when a claim is put in and 
not drive the daimont to a regular suit. 248 
PLR 1914=27 1C 256 fhe extwt to 
•which the investigation should be earned put 
depends on the circumstances of each case 
15C.521 (PC);1 CWN 617 See also 
29 C 543 ; 18 M. 265 ; 12 C 108, If a claim is 
made by the decree-holder that the persons 
m possession are only in possession 
on behalf of the Judgment-debtor, the 


Court should investigate the claim of title 
1934 R 212=154 1 C 123. When an intervener 
claims a share of attached property the Court 
should determine the respective shares of the 
debtor and intervenor. 27 A. 464, See also 
29 M. 225. A conditional older on a claim 
should not be passed. 44 1 C. 1007. On this 
rule, see also 91 I.C 414=1926 M. 355. 
Building contract— Builder assigning moneys 
due under Loan Society^ Attachment of such 
moneys by creditors of builder— Validitv. 49 
C.L J. 51=115 I.C. 362=1929 C 225 

Application OF the Rule,— A mortgagee 
in possession holds the property m trust for 
the mortgagor to the extent of his interest 
therein, and so far it must be released from 
the attachment. 10 I C 994 When a 
claimant has a half share in attached move- 
able property the proper proceduie is to 
release the entire property and to proceed 
by way of attachment under 0.22, R. 47. 59 
C 808=1932 C, 408 See also 1935 R. 11. 

In Trust. — These words apply to cases in 
which the possession of a claimant as a 
trustee is of such a character as to be really 
the possession of the debtor, and not to cases 
in which very intricate questions of law 
may arise as to whether valid trusts may 
result m particular instances. 14 C. 61/ 
(620). See also 21 B 287; 1933 R 259. 
Transfer of property after release from 
attachment on claim is liable to be set aside 
if the order itself is set aside by a regular 
suit. 62IC.348=25C.W.N 544 See also 2 
Bur.L.J. 113=1923 R. 237. When in order 
to prevent the taking to Court of property 
attached, the claimant pays to the Amm the 
amount of the decree, he must, if he wants 
to have the money refunded, file a regular 
suit. The Court cannot direct a ref uni 22 
B, 473 An order in favour of a decree- 
holder does not enure for the benefit of the 
other decree-holders who are not parties to 
the proceedings. 18 A. 413. 

Appeal.— No appeal lies from an order 
passed under this rule. 28 B. 458. Whether 
appeal lies under S. IS of the Letters Patent 
against order dismissing a claim See 25 
M.55S. 

0. 21, R. 61 — The Court cannot merely 
on suspicion hold that the claim is untenable. 
29 C 543.^ If necessary, a Judge can go into 
the question of the validity of a registered 
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os her person in trust for him, or in the occupancy of a tenant or other person 
paying lent to him, the Court shall disallow the claim. 

62. [ S. 282,] Where the Court is satisfied that the property is subject to a 
Continuance of attach- mortgage or charge in favour of some person not in 

nicnt subject to claim of possession, and thinks fit to continue the attachment, 
incumbrancer. it may do SO, subject to such mortgage or charge. 

63. fS. 283.] Where a claim or an objection is pieferred, the parly 

against whom an order is marie may institute a suit to 
Saving of suits to esla- establish the right which he daims to the property in 
bush right to attached ^^gpute, but, subject to the result oi such suit, if any, 
proper >. order shall be conclusive. 


Notes. 

or other document, if this entailed a con- 
sideration of the bona fides of the sale, or 
the legal effect of the deed of conveyance in 
eluding the circumstances of the registration 
of It [42 1 C. 182, 15 Cal. 521 (PC.) and 
1921 C. 744, Foil] 1935 R 395 Effect of 
order. See 17 C. 260. Possession of a 
claimant under a fraudulent and coIlusi\e 
sale must be deemed to be in trust for the 
judgment-debtor. 17I.C 12=16 CW.N. 959. 
When a claim is disallowed but the attach- 
ment IS raised a suit for possession within one 
year under Art. 13 of the Limitation Act is 
not necessary 45 B. 561=59 I.C 774. Where 
in a suit against the fathei and one of the 
sons, the entire property was attached and a 
subsequent purchaser of the shares of other 
minor sons not impleaded in the suit claimed 
a share of the property, held, that if the 
share of the minor sons was to be treated as 
not attached, they or the purchaser of their 
shares had no locus standt to come to Court; 
but in fact the whole of the propeity, in- 
cluding the minor’s shares, were attached, 
as the decree-holder was entitled to do so 
in a suit against the father though the mino^ 
were not parties to the suit 146 I.C 516— 
1933 M. 839=65 M.L.J 752 

0. 21, Rr. 62 to 66 —The Civil Procedure 
Code makes a distinction between the case m 
winch property is expressly sold subject to a 
mortgage under R. and the case in which 
notice of an alleged mortgage is given in the 
sale proclamation under R. 66. In the former 
case the Court sells under the judgment- 
debtor’s equity of redemption and the pur- 
chaser takes the property subject to the 
mortgage and he is not entitled to question 
the mortgage. In the latter case, the execut- 
ing Court does not deade whether the mort- 
gage exists or not If there is really a 
mortgage, the purchaser has to redeem it; 
but if the mortgage notified in the proclama- 
tion of sale turns out to be invalid the pur- 
chaser takes the property f i ee of the mort- 
gage 10 Luck. 343=153 1 C. 57=11 O.W.N. 
1475=1935 0. 23. Property sold subject to 
mortgage and notice of encumbrance given 
in proclamation— Distinction between. 38 
L W. 813=1933 M. 879=65 M.L J. 819. 

0 21, R. 62. Scope.— C ode makes a 
distinction between a case in which property 
IS sold subject to a mortgage and a case in 


which notice of an alleged mortgage is given 
in a proclamation of sale. The former is 
provided by this rule, the latter by R 66 28 


A. 418 at 420, 10 Luck 34.1=153 I C = 
O.W.N. 1475=1935 0 .3. '^^eaho 41 i! 

=36 LC 627; 132 I C. 767=1931 0. 157. 
Comparison of this rule with 0 23, R. 1 20 
N.L.R. 106=1925 N.2. 

Application of the Rule.— A mortgagee 
in possession can prefer a claim. 10 Bom 
H.C.R. 100. A sale subject to a charge, on 
the application of a person in possession 
claiming a charge of maintenance on the 
property is valid 44 B ^=58 I C. 217. 
See also 35 B. 275=10 LC. 913. A purchaser 
under a sale subject to a mortgage, cannot 
dispute the mortgage. 47 C. 446=24 C.W.N. 
269. See also 29 1C 690=21 CW.N 401; 
50 1 C. 909, 15 N.LR. 15=1923 N. 282 ; 30 
IC 238,20LJ 225;50IC. 580, 12 Bur L. 
T 43. A decree holder purchaser can contest 
the declaration of hen under this rule, by a 
suit brought within one year of the declara- 
tion 1931 A. 139=52 A 1032=131 LC 674 
But where Court did not direct the sale of 
the property pbject to a mortgage, but the 
mortgage is simply declared at the time of 
sale, the auction-purchaser is not precluded 
from questioning the validity of the mort- 
gage. 36 I C. 732=3 O.L.J. 422 Order for 
sale with notice of mortgage— Proper tj’— 
Proper order to be passed M C W N 254= 
1930 C 390 , 9 R 357=134 I C 746=1931 K. 
310. A purchaser of property subject to a 
mortgage can plead limitation m a suit by the 
mortgagee. 23 I C 448=17 O.C 38 

O. 21, R. 63. Object and Scope— Suit 
to show that claimant has a title to the pro- 
perty and that order of attachment was not 
properly made would lie under the rule 37 
L.W. 437=1933 M. 328=142 I.C. 395 Terms 
of R. 63 are wide enough to include a suit 
based on title ; and in older to prove that the 
claimant has a right to the property in dis- 
pute, a consideration of his title as well as of 
possession will be relevant. The two ques- 
tions cannot be separated from each other. 
68 M.L.J. 590. See also 41 L W. 550=68 M. 
L J. 518, The object of the suit is to get rid 
of the attachment Therefore no suit need 
be filed when attachment is raised and suit 
abates on removal of attachment. 1917 M.W. 
N. 851=42 I.C 683 But see 26 I.C- S32 
=26 MXJ. 499. See also 1926 N. 197 
=93 LC. 997 ; 7 L. 235=1926 L. M8 No 
suit where decree-holder himself withdraws 
the attachment 110 LC. 511 , 122 I.C. ^5; 
41 L.W. 578=156 1 C. 880=1935 M. 544. But 
see 1929 R. 228. An order passed bj executing 
Court on an objection filed under R. 58 which 
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Loc Ams.” ICaJcutta.] 0 31, k, 63-A. Jdd the following as R 63-A, 0. 21.— 


Notei. 

1 , not pressed subsequentlj and is there- 
lore dismissed is an ordei covered by 0. 21, 
R, o3. 7 OW.X. 1173=1931 0. 1 (FB ) 
A regular suit is a continuaton of the claim 
proceedings 1925 N. 82. The institution 
of a suit by the attachment creditor under 
R. 63 IS not merely a continuation of the 
original claim proceedings, but is really in 
part a new legal proceeding.' Nature of 
suit under R. 63 considered witli reference 
to provisions of S. 16 (2) (b), Provincial In- 
solvency Act, 1907. 119 1.C 46 (2)=1929 M 
323=56 M.L.j 489. It is in the form of an 
appeal because the summary investigation 
might not have furnished sufficient material 
for decision. 90 I C. 196 A suit can be 
instituted even when the attachment had 
virtually ceased the decree having been 
satisfied from other properties of the judg- 
ment-debtor 9 C. 10; 18 B 241; 21 B. 
58, 31 C 228; 29 M. 225. But see 27 C. 
714. 16 A 165 (169) (F.B.). 18 B 260: 
12 C 696 (701); 17 C 436; 22 B. 640. 
There is no doubt or difficulty m applying 
R. 63 to a case of attachment before judg- 
ment. 49 C.L.J. 51=115 I C. 362=1929 C. 
225, When attachment before judgment 
ceases on the dismissal of a suit, it does not 
effect an abatement of a suit under this rule. 
27 I.C 800. Whether suit decides the ques- 
tion of title arising in execution 43 M. 760 
=39 M.L J 350 (F B.) overruling 43 I.C 651 
=33M.L.T. 705=41 M.612 (FB.) and 34 
I.C 778 — 30MLJ, 565, The Court is not 
restricted to determine only the queston of 
the attadiability of the property but can 
also question the validity of the decree it- 
self. 23 I.C 75S_ Rule covers not merely 
a declaratory suit, but also one for conse- 
quential relief. 40 733=31 M.L.J. 394. 

If attaching creditor withdraws the attach- 
ment, a Sait by him is maintainable not under 
S. 42 of the Specific 
Relief Act. 33 1 C 124=9 BurL.T. 89* 29 
Jf; 500=1935 M. 

WR . 331=^4 1 C. 125=9 Bur L.T. 19 . 5 R. 
699. A suit under S. 42, Specific Relief Act, 
before sale would be premature. 52 I.C 157. 
Non-objection does not amount to consent, 
and suit under this rule is not one to set 

llf WV ^ 5^6=1915 

R M Cause of action for suits under 
K. 63 IS that comprised m the clkfm petition 
to the 

aipissal of claim petition need not he 
jomed. 1928M.W^N 336=28 LW 82=110 
I.C 554=1928 M. 840=56 M L.J.'52. mstinc- 

\ b4^Attachment raised owing to 
misapprehension— Intervening charge— Sub- 
^quent attachment — Effect. 7 R 201 
firm-Decree-hoIder seeking 
property of respondent on ground 
^ joint with one of jud|meT 
respondent under R. 58 
No exclusive property upheld- 

No suit filed— Decree-holder subsequently 
obtaioMgkm ,0 KcKute decree “S 


respondent under 0. 21, R. 50 (2)-Executio« 
against same property—Permissibilitv 
that all that was decided in the previous 
execution proceeding was that the pronertv 
sought to be attached was the exclusive nro 
pert} of the respondent, and that although 
after that order the property could no longer 
be attached in execution of the decree as it 
originally stood, tnat order could not stand 
m the way of the appellant executing the 
decree against the property of the respondent 
after he had obtained an order from the tnal 
(Tourt that he was entitled to proceed against 
the respondent and his property as he was a 
partner in the judgment-debtor firm 14 P 
|S7=1935P.m An order on the Original 

Side dismissing an application under R 58 is 
not appealable under Cl. 15, Letters Patent 
because of the prohibition contained in R 
60 C 914=37 C W N. 641=1933 C 715 Dis- 
missal of claim by mortgagee— Failure to. 
sue within one year— Execution sale and 
purchase by decree-holder-Delivery of 
possession — Application by morteap^f- 
under R. 100-^-ff baried 17 Pat Ft 
812 (FB) See also 42 L. W. 649! 
Where a person has been actually m posses- 
sion of certain properties adversely to the 
owner thereof, the dismissal of a claim peti- 
tion preferred by him under R. 63 does not 
operate as an interruption of that adverse 
possession by operation of law, especially 
when the attathment is raised subsea uentlv 
1936 M.W.N. 1113=44 L.W. 617 Xfact 
that the attachment is raised only beyond a 
year of tne dismissal of the claim does not 
make any difference, because once it is raised, 
It ceases to be effective even from the dale 
of the attachment itself. An attachment, 
further, does not operate as a disturbance of 
the possession. (Ibid) The words "the 
right which he claims to the property m 
dispute'' show that it is not necessary for the 
plaintiff to establish his own "title" in the 
property in question, but what he has to- 
establish is, either the claim to have the pro- 
perty attached, or to have It released from 
attachment. 17 L. 668=1936 L. 524. 

Nature of Order in a Claim. -The dis- 
missal for default of a claim amounts to 
negativing It. 26 C.W N 126=1922 0.166. 
Also 15 I.C. 683=16 CW N 882 , 64 1 C 209 
=240.0.213:97 I.C 178=22 N.LR 94= 
1926 N. 423. But an order ‘not pressed, dis- 
missed' is not one under the rule. 1925 M. 
265^10. 233 Contra see 1311.0 77= 
1931 0. 1 Where a claimant applies for 
withdrawal of claim stating that he will bring 
a suit and the claim is dismissed, a suit need 
not be filed within one year as the order does 
notfallunder 0 21, R.63. [41 M. 985=35' 
M.LJ. 335 (FB.), Expl., 110 I.C. 511, 
foil-],, 156 10. 906=41 L.W. 500= 
1935 M. 328 See also 41 L.W. 578= 
1935 _M. 544. Also the dismissal of a claim 
petition for want of jurisdiction does not 
rame under this rule 41 M.L.J. 198=63 LC. 
4p- The order is conclusive even when the 
claim is rejected as no evidence is adduced 



0. 21, R. 63] The Code of Civil Procedure (V of 1908). 82S' 

When an attachment of mo\alU property ceases, the Court may order the rcslora- 


Notes. 


to pio\e It 32 C 527 Also 17 M L.T. 223 
I C. 244 Also where it is dismissed as 
being made after unnecessary delay. 35 Bom. 
L.R 147=144 1.C. 993=1933 B. 190 5ce also 
39 CW N. 457=61 CL.J. 5 An order for 
removal of attachment is final even thougn 
passed cx parte. 2 Bur L J. 60=1923 R 156. 
Order under this rule is conclusive 66 P.R 
1916=35 1 C 321 ; 8 N L.J. 170=1925 N. 390. 
The word “conclusive” means final, i e., not 
appealable 1 R. 276=1923 R. 195. The 
order in a claim case is conclusive only with 
regard to the parties to the claim and the 
disputed property. 44 C 698=21 CW.N.2^. 

18A 413 The judgment-debtor when 
a party is bound by a claim order only to the 
extent of the adjudication The purchaser 
takes it subject to rights as determined by 
the Court 37 M L.J. 547=54 1 C. 530 When 
a claim that attached properties should he 
sold as subject to a mortgage or lease has 
been decided by an executing Court, the 
provisions of 0 21, R 63 apply to the 
decision. (1926 N 423, Overruled.) 26 N. 
L R. 136=123 1 C. 474=1930 N. 116 (F.B ) 


Such an order would bind the judgment- 
debtor if he IS a party to it, and the question 
whether he was a party to it will depend 
upon the circumstances under which it wj^ 
made and the terms of it 13M.LJ. 367. 
But decree-holder purchaser can impeach 
TOlidity and hoHo /ides' of the mortgage within 
a year. 52 A. 1032=131 1 C. 674=1931 A 139. 
Even an order passed without investigation 
is conclusive 27 I C. 944=2 L.W 205 , 104 
I.C. 289=1927 L 680 See also 6 N L.J 66= 
71 1 C.404 , 69 1 C 522=1923 N. 69 , 1 R. 481 
=2 Bur.L.J 173 ; 116 1 C. 81. But see 22 B 875 
(882). Also27C7U (722). An order dis- 
missing an objection under R- 58 whether it 
is an order disposing of the case on the 
merits or whether it is an order which held 
that the objection was not entertainableon 
the preliminary ground that a certam legal 
provision was a bar to the maintainability of 
the application is a disposal pf the applica- 
tion under R 58 after hearing the parties 
and theiefore is an order contemplated in 
0. 21, R. 63 and Art 11, Limitation Act 115 
IC. 703, 1929 P. 116. Dismissal of claim 
petition by Court having no jurisdiction — 
Finality 112 LC 619. Mere recording of 
objections without an adjudication does not 
amount to an order against the objector 
52 1 C. 938=1919 M.WN. 805 Butjee 37 
M.LJ 159=52 IC. 720 Where a claim 
petition is summarily rejected on the ground 
that*' the execution has already been trans- 
ferred to the Collector," the order is an 
ambiguous order which must be construed in 
favour of the claimant , it is not an order 
“j^ainst''' the claimant within the meaning of 
R. 63 19 N L,J 308=1937 N. 170. An order 
that the allegation of the claimants will be 
notified to bidders is one made against the 
claimants and amounts to a rejection of a 
claim petition 41 M. 985=35 M.L.J. 335 (F. 
B.). See also 1925 M. 36S. Gaim by tenant of 
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judgment-debtor to occupancy rights— Order 
notifying claim and sale not to prejudice 
rights of claimants—Effcct of— Right of 
purchaser to possession. 41 L W 550=68 
M L.J 518. This rule docs not introduce an 
exception to the rule thal the defendant is 
bound to set up everj defence available to 
him 17 M 389 Bui ice 10 B 059 Attach- 
ment-Objection by lessee upheld— Subse- 
quent suit bj puicliaser for ejeclncnt— Lease 
objected to on the ground of S 5?, T P Act 
— Maintamabilitj See 104 I C 292= L'2/ A. 
657. Dispute only as to priority bc*-\,c:i 
attaching creditor and petitioning claimani— 
Claim dismissed— Dismissal not set aside by 
suit— The only effect is that attaching credi- 
tor gets priority— Property attached under 
mortgage decree though _ unnecessarily— 
Claim preferred and rejected— Claimant 
must sue within one year. 110 I.C 567=1928 
M 525, Claim bv two persons— Dismissal’ 
of— Suit by one of them impleading the other 
as defendant— No independent suit by the 
othei^Order against him also subject to 
suit. 152 1 C 267=36 Bom L.R. 227=1934 B. 
189 Order allowing claim by judgment- 
debtor's wife — Subsequent insolvency of 
judgment-debtor— Petition by decree-holder 
to annul transfer. Held, that the application 
was not barred by reason of the prior claim 
order under R 63, because he was acting 
only in his personal capacity in the claim pro- 
ceedings, whereas in the insolvency proceed- 
ings he was acting m representative capa- 
city, that is, on behalf of all the creditors 
The personal disability of the creditor arising 
from the pnor adverse claim order cannot 
bar the right of the creditors to re-agitate the 
question 42 LW 215=1935 M 670=69 
M.LJ 120. 

Suit is the only remedy —An unsuccess 
ful party must bring a suit to establish his 
right He cannot be permitted to raise any 
defence in any other way 1922 C 164 ; 71 1. 
C 45 (1) See also 6 L W 281=41 1 C 684 
1928 A. 327, 115 I C. 912=1929 R. 104. He 
mustimpeach the validity of the order direct- 
ly as a plaintiff and not indirectly as a 
defendant. 156 LC. 586=1935 R. 161 On 
dismissal of an execution petition on an ob- 
jection, an appeal or a suit lies, but no revi- 
sion. 38 I C. 299. But if the claim is dis- 
allowed, no appeal lies 38 A 537=35 1 C. 6 ; 
38 I.C 152; 34 I.C 759=3 LW. 377. Since 
no proper order without proper investigation 
can be passed, the findings are subject to 
question in second appeal being mixed ques- 
tions of law and fact .37 I.C. 92=19 0 C. 
357. 

Applicability of the rule— Where the 
attaeWent is raised within a year from the 
date of the order, no suit need be filed. 97 1 
C. 178=22 NL.R. 94=1926 N. 423 ; 9410 
120=1929 R 228; 1931 L. 74. Attachment 
raised after a year but decree satisfied other- 
wise. No differerce. 131 I.C. 225=1931 L. 
74 So also in the case of a summai y order 
of dismissal of objections when the attach- 
ment itself is subsequently released owing to 
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Notes. 

the re.’crsa] of the decree, and the property 
lu question is not sold. 163 LC. 892 (L ). A 
suit by a deciec-holder under this rule 
against a reversioner claimant is not barred 
under S 47, C P. Code 71 1.C. 1012=1923 A. 
192. A suit against judgment-debtor for 
refund of consideration by an unsuccessful 
claimant is not a suit under this rule and 
need not be brought within a year. 46 A. 45= 
1924 A 302 The rule applies even when a 
garnishee obj'ects but his objection is over- 
ruled. If he does not bring a suit, to declare 
that nothing was due to j udgment-debtor, the 
claim order would be final and conclusive 44 
il L.J. 588=1923 M, 562 ; 193 nf VV N. 259= 
1931 M. 570 also ISI I C 679=1934 L. 
560. Attachment of pro-note— Objection by 
executant that debt discharged— Ordet for 
sale without investigation— Subsequent suit 
on pro-note by purchaser in execution— Plea 
of discharge. Held, that in the execution 
proceedings there was no order under R. 61, 
and therefore R. 63 did not apply. Therefore 
it was open to the executant to take the same 
objection again. 1937 N. 149 A suit for 
bare declaration under this rule would be 
barred by S. 42 of the Specific Relief Act 
unless a claim has been put in under R. 58, 5 
R. 699. See aUo 103 1.C 763=1927L. 631. 
The order of rejection of a claim need not be 
set aside within one year when there is only 
an order of attachment, but no actual attach- 
ment effected. 51 M. 349=55 M.L.J. 122 = 
1928 P.C 139 (P.C ). So also in the case of 
abswice of valid attachment. 160 IC.83S= 
1936 Pesh. 41 

Limitation.— The suit must be brought 
within one year from the passing of the 
order complained of. 15 C. 521 (P C.) , 22 
B. 640 ; 20 B. 801 ; 11 C 673 (678) ; 26 C 778 • 
^ Bom.L.R, 147 Art 11 of the Limitation 
Act does not come into operation until an 
a,djudication oti the raeiits of an objection is 
L. 108. Also 44 M.L J 
141—1923 if 295 Plaintiff’s suit for a de- 
claration that _ the defendant has no title in 
the property is one falling under R. 63 and 
the Limitation Act. 
130 1 C. 200— 1930 A.L.J. 1322 A mortgage 
suit more than one year after claim was dis- 
allowed, would be barred, even though no 
■actual attachment was made in pursuance of 
?? , 21 ‘ter of attachment 41 M L J 594=45 

u/m 37 M.L.J. 159=521.0,720; 1927 A. 593 
Where a suit in which an attachment before 
judgment was obtained was dismissed, but 
on apical the decree was reversed, the 
reversal does not restore the attachment, 
the period of limitation therefore starts 
from the date of dismissal of a fresh claim 
the appellate decree. 
87 I,C. 7S6 (2)=1925 C 1147. Where claim 
IS disallowed on the ground that claimant’s 
interest accrued only after the attachment, 
jrm 7 ~\oVi IS not one under this rule 152 
A. Wheie the claim is 

disallowed but the attachment ceases under 


fv. 57, the question of title can beraisi.H 
even after a year. 1925 M. 1113=48 mTt 
616. See also 39 M L.T. 108=104 1 ^ 474 ^ 
1927 M. 893 , 133 I C 318=1931 A L J wt 
1931 A. 608 : 56 A 537=148 I C ^ 6 = 1934 ^ 
L J. 1^1934 A. 267 (FB) The conclusivt 
ness of an order on a claim petition is condi- 
tional on the continuance of the execution 
proceedings and of the attachment issuing 
therefi om. Where after the disallowance cd 
a claim, the execution proceedings come to 
an end by reason of the execution sale beinu 
set aside, the attachment goes and with it the 
order disallowing the claim also goes and 
becomes useless and inoperative. A suit 
brought by the defeated claimant for declara- 
tion of his title to the property in question 
beyond one year is not therefore barred 
under Art. 11 of the Limitation Act, as the 
order on the claim is no longer a bar. 16S T 
C^=40 C.W.N 146 Arf 11 . LiUtion 
Act, will have no application whether the 
execution proceedings terminate as a result 
of the setting aside of the sale, within or 
beyond one year after the adverse claim 
order. (Ibtd.) Claim on behalf of idols- 
Dismissal of— Suit by prospective representa- 
tive-Liraitation 1928 C 514. Where an 
attachment is released as invalid and claim 
accepted— Suit to declare gift m favour of 
claimant invalid— Suit is not one under this 
rule— Art II, Limitation Act, does not apply. 

wS&T'w™’ '«■ '^■3^8=38 PL.R, 

For COSTS of claim pftition.— S ee 20 L. 
W. 557=83 1 C 89=1925 M. 233 (1) Suit by 
defeated claimant-Cost of claim proceed- 
ings— If can be decreed 119 1 C 213(1)= 
1929 R 128 (1) ; 1933 R 91=144 I C 315. 

JuRiSMCTioN,— In a suit to establish a right 
to attached property the value of the subject- 
matter of the suit for determining jurisdic- 
tion will be the amount of the decree in satis- 
faction of which it is sought to bring the 
property to sale 2 A. 799 , 9 A. 140 , 1 7 A. 69. 
The valuation for jurisdiction of a suit, in- 
volving avoidance of transfer under S. 53, T. 
P. Act, must be the value of the properties 
transferred and not the amount of the decree 
sought to be executed. This valuation can- 
not be the sum-total of the debts due to all 
the existing creditors, for the term 'creditor' 
includes not only creditors at the time of the 
assignment but also those who subsequently 
become. creditors. But when the suit of the 
attaching creditor does not involve the avoid- 
ance of any transfer of propertj', the Act has 
no application and the suit need not be 
brought as a representative suit, and its 
valuation for jurisdiction would be the 
amount of the decree sought to be executed 
or the value of the property whichever is 
kss. 152 I.C. 555=1934 R. 302 See also 12 
R. 670—1934 R. 332 The value of the de- 
claratory suit is the value of the decree m 
execution of which the property was sold 
value of the property sold. 40 A. 
505=45 I.C. 494. Also 38 A 72^31 LC. 879; 
253 P.L R, 1914=25 I.C. 180. But see 82 P.R. 
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Notes. 

1913=181.0 820, 171.0 19o=41PR 1913, 
29 L.W. 349=56 M.L T 489=1929 M. 323 , 39 
M.602, 17 a. 69; 137 1.C. 54=1932 R. 20 
The valuation of the suit in cases where the 
value of the propertji is greater than the 
amount of the decree, is the amount of the 
decree. (38 A 72, Appr. , 17 A. 69, Overrul- 
ed) SS A. 315=1933 A.LJ. 222=1933 A 
249 (F B.) The amount which settles juris- 
diction IS the amount which the execution 
•creditor will reco\er if he is successful, and 
rot the value of the property attached 15 0. 
104. The nature of the claim and the right 
sought to be enforced, determine the Court 
111 which the suit has to be instituted 7 0 
608. A Revenue Court has no jurisdiction to 
try a suit under R 63 of the Code (51 M 
774 and 1932 M. 716, Rel. on ) 146 LC 600= 
1933 M. 865=65 M.L.J.77S. Wherein exe- 
cution of rent decree a certain land was at- 
tached but, on intervention of an objector, 
the land was held not liable to attachment, a 
suit by the decree-holder to determine the 
rights between the objector and himself is 
not one which the Revenue Court, the juris- 
diction of which is strictly limited, is com- 
petent to entertain under S 77 of the Punjab 
Tenancy Act. Having regard to S 88 of the 
same Act and the rules made theieunder, 
0. 21, Rr. 58 to 63, apply to the case and the 
matter could only be determined by a suit 
under R. 63 brought in a Civil Court 39 C 
W.N. 89=15 L. 836=61 I A. 371=1934 P.C. 
217=67 MLJ 641 (P.C). 

Court-Fee —See 16 A. 308 (F B ) ; 10 B. 
610 (F.B ) , 17 M L J. 618 (P.C) ; 13 C 162 , 
•64 1 C 49. 

Right to sue.— The proper procedure for 
-a party to adopt, when the objection to his 
right to attach is made and it is found on 
•enquiry that there has been no valid attach- 
ment, IS not to institute a suit under R 63, 
but to apply to Court for the issue of a fresh 
warrant of attachment ^ 156 I C. 697=1935 
R. 1F6. A receiver appointed by High Court 
brought a suit against a father and son. The 
father was exonerated and a decree obtained 
against the son The father and the second 
son put in a claim which was dismissed and 
thereupon filed a suit under R. 63 without 
■obtaining sanction to sue the receiver Held, 
that the rule forbidding the bringing of a 
suit agamst a Receiver is a mere procedure 
of Court not resting on any statutory autho- 
rity, whereas the right to bring a suit under 
R 63 vyas statutory ; that a statutory right to 
sue cannot be defeated by any rule of 
practice, that proceedings under R. 63 
being only a continuation of the suit, no 
sanction was in fact necessary; and that even 
if sanction was necessary, the sanction by the 
Sub-Judge was sufficient. 37 L W. 346=1933 
M.W.N 152=1933 M. 340 Where a widow 
objected to attachment in execution of a 
decree against her deceased husband on the 
ground that the attached property was her 
own and did not form part of the estate of 
lier husband, held, that that did not remove 


the case from the operation of S. 47, and no 
separate suit will lie, but that the matter has 
to be determined in execution proceedings 
and an appeal will he in the ordinary couise. 
58 B. 513=152 IC. 168=36 Bom.LR. 60S. 
See also 1935 ALJ. 74=19.55 AW R 39 
=153 1 C 577=1935 A. 183 (Case of 
objection by legal representatne ) Where 
111 claim proceedings tic objectors have im- 
pleaded both the decree-holder^ and the 
judgment-debtor but an criJer is passed on 
the failure ot the jac]gniejn-ili?p;ji\u rpnear 
eventhoughhe was seivcd, the p. i CMl-irs 
would be ex parte so far as he i', roiuer'ic.'. ; 
tlie order passed in the claim objections is one 
made against both the judgment-debtor and 
the decree-holders. That being so, R. 63 
gives him right to institute a regular suit for 
a declaration without having to do anything 
more 158 I C. 825=1935 L 534. Decree 
bcnami— Attachment m execution of decree 
against real owner— Objection by hemmidar 
allowed— Suit by decree -holder for declara- 
tion— Maintainability. 41 L.W. 34=1935 M. 
140=68 M L J. 129. A creditor havung at- 
tached and brought to sale the one-third 
share of the judgment-debtor which he had 
inherited from his mother, the latter's 
daughter objected under R 58 on the ground 
that she was a mortgagee of the whole pro- 
perty from the mother Her objection was 
upheld and the share was sold .subject to her 
mortgage. She filed a suit on her mortgage 
whereupon the creditor objected to the mort- 
gage and also brought a suit under R. 63, for 
a declaration that the mortgage was collusive 
and without consideration. It was contended 
that the creditor firm had no locus ffciidi and 
could not be allowed to challenge the mort- 
gage as being without consideration Held, 
that the firm by purchasing land at the Court 
auction succeeded to the rights ot the judg- 
ment-debtor his mother's property and he, 
being the representative of his mother, the 
firm was also a representative of the mother 
and therefore had a right to challenge the 
mortgage and to assert that it was a sham 
and collusive transaction and without con- 
sideration. 161 1 C 342=1936 R 2 
Frame OF suit.— Suit under this rule 
by defeated decree-holder— If one under 
S. 53, T.P, Act. 62 C L J. 548. The 
terms of R, 63, are wide enough to in- 
clude a suit based on title; and m order 
to piove that the claimant has a right to the 
property in dispute, a consideration of his 
title as well as of possession will be relevant. 
The two questions cannot be separated from 
each other 1935 M. 596=41 L W. 726=68 
M.L.J. 590 In a suit under this rule 
the attachment is the cause of action, and 
different purchasers of the attached property 
can be joined as defendants in the same suit 
27 M. 94 ; 28 A 41 , 16 B. 615 See also 17 C. 
436 (P C ) ; 23 B 266 ; 4 M. 131 ; 13 B. 72; 10 
B.6S9,17M. 389; 7C 608. An ordinary 
creditor, much less an attaching decree- 
holder, need not sue in a representative 
character to set aside a fraudulent alienation 
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[Lahore 1 0 21, IJ. 63. The following rule shall be added after R, 63 ■— 
63-A. (i) When the prnrerU' attached is a debt, the Court executng the decree 
sh't3 n.e'tigatt the claims of the judgment-debtor against the garnishee m respect thereto 
aii-i Viai oT’Ut the gainishee to pay the amount of the debt to the Court 

'2) The £,ainishee shall be deemed to be a partj' to the suit in which the decree was 
pai'S^ I u:lhin the meanuig of S. 47 and subject to the provisions of that section the orders 
pasxed bv thi Court as a lesull of such investigation shall be conclusive between the judg- 
ment-dcbtoi and the garnishee and no separate suit relating thereto shall he.” 

1935 Lah 26 ] 


Notes. 

42 ll. 143=36 M.L.J 231 Also 59 1.C. 947= 

43 M 760 <F B ) ; 71 1.C. 20 ; 133 I C. 118= 
1931 L 430. When a suit is brought under 
the provisions of R. 63, by an attaching 
creditor to establish his right to attach and 
bring to sale certain property, and m order 
that he may succeed it is necessary to avoid 
a transfer of the property on the ground that 
tue transfer has been made with intent to 
defeat or delay the creditors of the trans- 
feror, the suit must be brought m the form 
of a representative suit, on behalf of or for 
the benefit of all the creditors of the trans- 
feror, and the provisions of 0. 1, R. 8 will be 
applicable, and the transferee and the j'udg 
ment-debtors as transferors, will be necessary 
defendants in such a suit 12 R 670=1934 R 
332 See also 152 I C. 555=1936 A M.L.J. 
104. It is not obligatory on a plaintiff in a 
suit under R. 63 to press the whole of the 
claim raised by himm the objection under 
R 58. If he realises that part of his claim 
in objection cannot be sustained, he is 
entitled to omit it when bringing a suit 
under R. 63. 1936 Pesh 206 

Parties TO THE suit— When after a claim 
is disallowed, the claimant sells his interest 
in the property to a ‘ third person, the rule 
does not prevent the purchaser from bring- 
ing a suit. 26 A. 89 Auction-purchaser in 
execution of decree can be added as party. 
103 1 C 763=1927 L. 631. The auction- 


purchaser is a necessary party and if there 
is no suit in which he is a party until more 
than a year after the dismissal of objection 
to the attachment, the order 6smissing the 
objection is conclusive m favour of the auc- 
tion-purchaser. 155 1.C 272=1935 Pesh. 29. 
Decree-holder is not a necessary party 
in a claim suit by a 'defeated claimant 
when the purchaser was a third party. 70 1.C 
168=1923 if. 58 ; 103 1 C 763=1927 L. 631 A 
decree-holder is not a necessary party to a 
suit under R 63, 0 21, C P. Code, by an 
unsuccessful objector 105 1 C. 799. But see 
165 1.C. 252=1936 Pesh 189, where attached 
property was sold in executiou. To a suit by 
a defeated claimant against the attaching 
decree-holders, the claim being based on a 
sale-deed executed by the judgment-debtor 
to the claimant, the Judgment-debtor is not 
a necessary party 40 L.W. 685=1934 M. 587 
=6/ M.D J. 585. See also 144 I.C. 524=1933 
L. 573, So also m the case of decree-holder 
claiming to attach property purchased 
of the judgment-debtor in the name 
of his Wife, 1935 R. 489, See also 1934 R, 
302 But he is a proper party to the suit, 
though he w-as not party in claim proceed- 
ings. 161 I C 950=1936 R. 56. A judg- 


ment-debtor^ who throughout contest- 
ed the claim is a party and can bring the suit 
under this rule. See 22 I C 797=^ PR 
1914 Also 1 L.W 772=25 LC. 700 Suit 
against receiver. 1933 M. 340=1933 M.W.N. 

Party against whom order is made.— 
Aplaintift to whom notice of the e-lair^ 
proceedings has not issued cannot be con- 
sidered as a party against whom an order 
has been made 25 M 721. 

The burden op proof lies on the unsuccess- 
ful party. 13 1 C. 455=^2 C L.J 380; 60 I.C. 
751 ; SO I C. 884=47 P L.R . 1919 ; 77 LC. 50= 
1923 N. 334 , 35 I C. 427=19 0 C 64 ; 53 I.C. 
892 . 37 I.C 767=10 Bur.L T. 238 ; 14 1 C. SIS'. 
=SBur.L.T.47. 41 M.20S=34 M.L,J. 295, 
107 I.C 782; 113 I.C. 358, 31 P.L R. 394 , 58' 
C 813=35 CW.N. 75=1931 C 490 (Omission 
to state value) See also 1927 P.C 237 ; 1933i 
A. 198=144 1 C. 1002=55 A. 266 ; 40 L.W. 685 
=1934 M. 587=67 MLJ. 585, 1933 L 855, 
144 .IC. 851=1933 R. 129, In cases of a 
defeated claimant the burden of proving 
that transfer was in good faith and for 
consideration lies on him. 162 1 C. 495=1936. 
L 72. See also 17 Pat L T. 785=1937 P. 76; 
167 IC. 48=1937 N. 1. In such suit if 
he once establishes the consideration, good 
faith follows, as a matter of cour-'e, except 
in cases of exceptional nature. 1937 N. fe. 
See also 18 NX J. 329. In cases under R. 63 
the burden of proving validity of the aliena- 
tion is on the plaintiff. Defendant however 
cannot escape tlie burden at some stage or 
other. If plaintiff produces his deed and 
swears that it is genuine and for full con- 
sideration and defendants have nothing to 
say to the contrary plaintiff will succeed and 
where the burden of plaintiff is so light, 'it is- 
scarcely worth enquiring whether it is more 
correct to say that the burden is oriimnally 
on the defendants or upon the plaintiff But 
where defendant has something substantial 
to say to the contrary, the real burden must 
inevitably fall upon plaintiff to establish the 
right which he claims. 55 M. 748=137 ' I C. 
879=1932 M. 302=62 .VI .L J. 236=1937 N. 9; 
1937 N. 143 Onus— Gift held to be fraudu- 
lent— Fraud not pleaded or raised in issue 
—Dismissal of suit— (^Correctness of. 34 
P L R 205=1933 L. 550. The onus of pi ovmg 
that the property is the judgment-debtor^ 
lies on plaintiff, and whether or not defen- 
dant has a title, the plaintiff must prove the 
title of the judgment-debtor. 17 B 94 (99) 
As to burden of proof in suit by creditor and 
in suit by claimant, see 157 I.C. 309=16 Pat^ 
L.T 367=1935 P. 231. Transfer to.aiidther 
creditor after jieefee but before attachment 
by itself is no indication of fraud. 100 I.C- 
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[Rangoon ] Add the following rules — 

‘'Ganiisheo Ord^n.” 

63-A, Where a debt has been attached under R. 46, the debtor prohibited under 
Cl (f) of sub-rule (1) of R. 46 (hereinafter called the Ramishee) may pay the amount 
oi the debt due from him to the judgment-debtor into Couit, and such payment shall 
discharge him as eifectually as payment to the party entitled to receive the same 
63-B WTiere a debt has 'been attached under R 46, and the garnishee does 
not pay the amount of the debt into Court in accordance with the foregoing rule, the Court, 
,on the application of the decree-holder, may older a notice to issue calling upon the- 
garnishee to appear before the Court and show cause why he should not pay into Court 
the debt due from him to the judgment-debtor, or so much there ut as may be sufficient 
to satisfy the decree together with the costs of execution A topy of such notice shall, 
unless othenvise ordered by the Court, be served on the judgmcni-debloi 


Notes. 

993 (0=6 Bur LJ 8=1927R 168. But i£ the 
plaintiff adduces evidence sufficient to raise 
a presumption that the alienation to defen- 
dant might be fraudulent, then the onus lies 
upon the defendant to prove bona fides. 67 

I. C 876=3 Lah L J 198 Proof by unsuccess- 
ful claimant is required not only of execu- 
tion of document but of the passing of con- 
sideration and delivery of possession 4 0 
W.N. 794=105 1 C 208=1927 0. 440. And 
also that the transaction was genuine. 142 
I C. 112=34 P L R 363=1933 L 537 See 
^Iso 32 C W N. 28=105 I C 788=1927 P.C 
237=53 M.LJ.388 (P.C) ; 113 LC. 358=1928 
M. 1259, 118 r.C 897=1929 1 455: 8 P 890 
=1926 P 579 But see 32 L W. 57 Regard- 
ing proof and shifting of onus, see 1926 L. 
2S,143LC 419=1933 N 185 when pass- 
ing of consideration and transfei of posses- 
sion IS proved, the onus is shifted on the 
defendant to show that a fraud was intend- 
ed. SSI.C 72, 1926 N. 293. Also 89 IC. 
'9S3 (1) . The onus of proving mala fides and 
want of consideration on the plaintiff's part 
is on those who resist the claim 55 1 C. 205, 
Plaintiff can also show that there was no 
attachment or that it was invalid. 1927 M. 
450=99 1 C 989 Butjec44 LW 728=1936 
M,97l=(1937) 1 x\fLj. 133, where it was 
held, that the fact that the attachment is 
invalid will not absolve the plaintiff from 
proving his title to the property. 

Defences —The defendant may impeach a 
transaction voidable as against him. 55 1 C. 
752. A plea of fraudulent transfer is a good 
defence to a suit by a transferee 57 1 C 430 
=22 Bom L R. 743. Also 43 M. 760=36 M L. 

J. 350 (F B ), overruling 41 M 612=43 I C. 
'651 (F.B ) and 34 I C 778=30 M L J. 565. 
See also 54 I C 798=16 N.L.R. 3 An auction 
purchaser cannot question the title of the 
mortgagee when his purchase is subject to 
the mortgage 51 IC 100=45 PL.R. 1919 
Suit under R 63 is in essence a continuation 
of the execution proceedings. Such a suit 
IS for decision of a question of title and there 
is no reason for holding that a plaintiff may 
not rely upon points which he had not raised 
in the summary objection proceedings to 
■begin with but which he urged during these 
proceedings later on. 166 1 C. 869=1937 Pesh. 
13 

_ Procedure in the Sun - The question of 
■title of claimant should be enquired into as 
on the date of claim In a suit to set aside 
claim order, subsequent perfection of title is 
not a vaHd defence. 33 M.LJ 316=42 I C. 


438. It IS irregular to admit the dcpns-ticns 
of parties in the claim in\e6itigaiiuii t\ie 
finding in the suit must be based on the evi- 
dence tendered and taken in the suit itself. 
22 1 C 676 ; 14 W R. 95. In the suit though 
the claim was with reference to the whole of 
the property, the Court can pass a decree 
declaring a partial interest. 28 I.C. 576=21 
CL.J 302. Where certain property IS atta- 
ched and ordered to be sold but before sale a 
suit IS filed under 0. 21, R 63, for a declara- 
tion that he has a subsisting and valid 
mortgage over the property and that the 
property should be sold subject to his mort- 
gage the Court should enquire into the 
existence and genuineness of the mortgage 
set up and should not leave it to the bailiff 
to make intimation to the bidders that there 
js a claim that the mortgage existed 1S7 I.C 
507=1935 R. 207. 


Effect OF Decree IN THE Suit.— The de- 
cree in the suit by a decree-holder revives 
the attachment 48 1 C. 386=5 O.L T 647 > 
1929C.524,7 0.WN. 887. A transfer of 
piopeity pending a suit is Us pendois 38 M. 
535=26 ML I. 449 The decree that the 
property could not be sold, renders void all 
proceedings taken in execution. 20 1 C 790 
=18CW.N.910. Where suit under this 
rule to declare a mortgage has been dis- 
missed, fresh suit to enforce the mortgage is 
barred. 44 M 268=40 M L.J 7 Declaratory 
suit dismissed on ground of ceasing of attach- 
ment due to dismissal of execution proceed- 
ings does not decide title to the attached 
property. 146 1 C 758=1933 R 190. Gaim 
petition was subject to the "result of the 
suit” and that expression included the result 
of the appeal against the decree in the suit. 
7 O.W N. 213=121 I.C. 902 
0. 21, R. 63 (A): Lahore — There is an 
implied contract in the case of a mortgage 
that the mortgagee is to pay the whole of the 
amount for which the land is mortgaged, 
and that a suit is maintainable by the mort- 
gagor to recover the unpaid balance of the 
mortgage-money from the mortgagee 
Where money is reserved with the mortga- 
gee intrust for payment to the creditors of 
the mortgagor, a suit by the mortgagor to 
recover the monej^ so reserved on default of 
payment is maintainable and therefore 
money so left with mortgagee becomes a 
debt due to the mortgagor and the mortgagee 
becomes a garnishee within the meaninp of 
R 63A._ 159 JC 763=1935 L. 26. Where 
the garnishee in the above case objected to 
the attachment of the money on the ground 
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63-C li) H the gaiiiiikc does not pay mtu Couit the amount of the debt due 
from lur* the judgment-debtor, or so much thereof as may be sufficient to satisfy the 
dec: 1 C find ‘in costs of execution, and if he docs not appear ml answer to, the notice issued 
undoi I< oJ-E ur dues not dispute his habililj to pay such debt to the judgment-debtor, then 
the Cour; ira^ order the garnishee to coinply with the terms of such notice, and on such 
ordei uxccuimii niaj issue against the garnishee as though such older were a depree against 
him 

{2j If the garnishee appears in answer to the notice issued under R 63-B and dis- 
putes hiS liability to pay the debt attached, the Comt, instead of making an order as afoie- 
said, nia> order that any issue oi (lucstion necessary for determining his habihtj’ be tried 
as though It were an issue in a suit, and may proceed to determine such issue, and upon the 
dctermmation of such issue shall pass such order upon the notice as shall be just 

63-D Whenever in any proceedings under the foregoing rules it is alleged by the 
garnishee that the debt attached belongs to some third person, or that any third pea son 
has a lien or charge upon or mteiest lu it, the Court may order such third person to appear 
and state the nature and particulars of his claim, if any, upon such debt and prove the 
same if necessar 3 '. 

63-E. After hearing such third person and any other peison who may subsequently 
be ordered to appear, or in the case of such thind or other person not appeanng as ordei ei 
the Court maj pass such order as is provided m the foregoing rules, or make such oth^ 
order as the Court sliall think fit, upon sudh teims m all cases with respect to the hen 
charge or interest, if any, of such third or other person as shall seem just and reasonable ' 
63-F Pasment made 'by or leiied by execution upon the gamish,ce m accordance 
with any order made under these rules shall be a valid discharge to him as against the 
judgment-debtor, and any other person ordered to appear under these rules, for the amount 
paid or levied, although such order or the judgment may be set aside or reversed 

63-G The cost of any application for the attachment of a debt or under the fore 
gomg rides, and of any proceedings arising from or incidental to such application shall 
be in the discretion of the Court. Costs awarded to the decree-holder shall ’unless 
otherwise directed, be retained out of the money recovered by him under the garnishee 
order and m pnoritj' to the amount of his decree. ® 

Sale generally. 

Power to 'order property [S* 284.] Any Court executing a decree may 

attached to be sold anefpro- order that any property attached by it and liable to 
portion thereof as may seem necessary 
to satisfy the decree, shall be sold, and that the pro- 


Notes. 

that the amount had been adjusted in some 
other account with the mortgagor and there 
was no money left with him to be attached 
and his objection was rejected and he filed a 
suit for declaration that the money left with 
him had been adjusted and there was no 
monej to be attached Held, that his remedy 
was to file an appeal from the order of the 
executing Court and the suit was incompe- 
tent under R 63-A 159 I C. 763=1935 L. 
26. Attachment of debt due to judgment- 
debtor— Judgment-debtor's claim against 
garnishee becoming barred during investiga- 
tion by Court. He/d that it was competent 
to the Court to order the garnishee to pay 
the amount m spite of the expiry of limita- 
tion after attachment or at any rate during 
investigation under R 63 (A) 1937 L. 255. 
D “uder 

_K.G3(A)to secure adjudication as to the 
indebtedness of other persons to bis judg- 
ment debtor, a court fee stamp of only one 
rupee is pajable. and the decree holder 
cannot be required to pay an ad valorem 
Splr application. 17 L. 467= 

0. 21, E. 64,— This rule does not apply to 
a mon^ decree. It cannot be sold m execu- 
tion Once such a decree is attached the 
procedure indicated in 0.21, R 53 should be 
followed 13 PLT, 612=1932 P 349 A 


debt can be sold under this rule 35 I C 469 
—10 Bur.L.T. 6 Court cannot sell property 
not attached. 42 I.C. 259 , also 9 1.C $18= 
13 CL J. 243. But sale so held is not void. 
151 1 C. 382=1934 R. 188 Writ of attach- 
ment giving wrong number— Sale proclama- 
tion giving correct number— Validity of sale.. 
5/ C. 1206. Moveable property need not be 
in the custody of the Court at the time of 
sale 28 1 C. 62=1915 M W N. 159. Although 
an order absolute for sale of all the mortga- 
ged property has been passed, the executing 
Court is not bound to sell the whole of the 
property. 27 A. at 265 Execution sale, 
w'hen the decree is for larger amount than 
what was due, is not vitiated. 14 1 C 839= 
15 C.L J. 423 _ When property has once been 
sold in execution it cannot again be sold at 
the instance of another decree-holder. 12 
C. 317, But see 30 C. 559 (FB.). Court 
cannot refuse to sell on the ground that a 
strMger to the suit impeaches the decree. 
SB. 532; IS B. 98. The material date for 
determining the status of a defendant in 
execution as to whether he is an agriculturist 
or not, under the Dekkan Agriculturists' 
Relief Act, is the date of the order for sale 
under R C4, and not the date of the order 
subsequently made after notice under R. 66 . 
152 I.C 589. 

An Appeal will lie from an order passed 
under this rule. 4 C.LR. 27. Order under- 
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ceeds of such sale, or a sufficient portion thereof, shall be paid to the partj 
entitled under the decree to receive the same. 


65. [S. 286,] Save as otherwise prescribed, every sale in execution of a 

decree shall be conducted by an officer of the Court 
Sal^es bj whom conducted |;jy other person as the Couit may appoint in 
and how made behalf, and shall be made by public auction in. 

manner prescribed. 


LoiC Ams.— [Nagpur ] Rule t»5 — In R i6 o'' U 21, ihc toilnw itv.; sentence 
shall be added, namely:— 

“Such officer or person shall be competent to declare the hiuhe^t InOcJei pirch.isei 
at the sale, provided that, where the sale is made m, or within the pucinds ..i the t'-iV't- 
htiusc, no such declaration shall be made without the leave ol the r..Uit " 

[Rangoon.] In 0. 21, the following shall be suhitituicd t<n R oj — 

“65. (1) Sales shall be conducted by the Baihft, or Deputj Bailift, but tiic duij m.ij 
'bo entrusted to a process-server when the property is movable propeity not exceeding 
R-s, 50 in value and when, m the opinion of the Couit. for reasons recorded in the diary 
of the case, the Bailift or Deputy Bailiff cannot personally conduct the sale. 

(2) Subject to the terms of the proviso to R 43 and of R. 74, some one day iii each 
week shall be set apait and regularlj observed -for holding sales, in execution of decrees, 
and some well-known place in the vicinity of the Court-house or the public bazaar shall 
be selected for the purpose. 

(3) Subject as aforesaid, and unless the Court is of opinion that for any speaal 
reason a sale on the spot where the property is attached or situated! will be more beneSaal 
to the judgment-debtor, all property, whether movable or immovable, attached in exdcutnon 
of decree shall be sold at the time and place selected. 

The day to be set apart, and the place selected for holding the sales, and any 
changes therem shall be reported for the information of the High Court. 

(4) The following scale is laid down as to the amount which may be deducted from 
the proceeds of the sale of property sold in execution of the decree, as the expenses of 
sale, and paid to the officer conducting the sale under the orders otf the Court as his- 
authorized commission 

When the proceeds of sale do not exceed Rs. 500—5 pci cent. 

Where they exceed Rs 500 and do not exceed Rs 5,000—5 per cent, on the first 
Rs 500 and 2 per cent on the remamder. 

Where they exceed Rs. 5,000— at the above rate on the first Rs. 5,000 and one per 
cent, on the remainder. The calculation of the commission shall be on the whole amount 
realized m pursuance of one application for execution. 

(5) Subject to the provisions of sub-rule (13) of R 45-B, no further sum beyond 
this authorized commission and the cost of convejance of property to the place of sale 
shall be deducted from the sale-proceeds. 


Notes. 

Rr. 64 and 66 directing properties to be sold 
in a particular order— Appeal. 1S6 I C l4l 
=1935 ll. 714 

0 21, R 65 —A sale should ordinarily be 
conducted at some place within the jurisdic- 
tion of the Court ordering the sale. 13 B. 
22 In the absence of the Sub-Judge, it is 
not competent to the District Judge men- 
tioned in decree— Sale not liable to be set 
aside. 123 I C. 755 "Judgment-debtor”— 
Decree against Hindu father and sop- 
insolvency of father — Official Receiver im- 
pleaded in execution— Notice of sale procla- 
mation IS to be served on him 41 L W. 309. 

Phoclamahon —The object of the procla- 
mation is to give notice to intending purcha- 
ser and not to judgment-debtor 12 W.R, 
488 See also 20 A 412 Sale proclamation 
can be issued before objections are disposed 
of, but sale before the objections are dispos- 
ed of cannot be held. 43 1 C. 450. Separate 
proclamations are not necessary, when pro- 
perties are situate in different villages unless 
proper notice could not otherwise be given 
9 1 C 698=13 C.L.J. 192. That property to 
be sold in execution is the subject-matter of 


a pending suit by a defeated claimant is a 
matenal circumstance for the bidder to 
know and must find a place in the sale pro- 
clamation. 1931 M.W.N 1162=61 M.L.J. 
683. Where sale proclamation stated that 
judgment-debtor was entitled to a half share 
in certain items of family property which 
formed the subject of an independent suit 
for partition and subsequently the partition 
suit ended m a decree. Held, that decree- 
holder was not bound to have sale proclama- 
tion amended so as to perform the duties 
required bj this rule 12 W R. 238. After 
the property is knocked down on a bid, the 
purchaser will not be permitted to withdraw 
his bid. 21 CL.J. 174=19 C.W.N 633. Sale 
is complete when officer conducting the sale 
knocks down the property to the highest 
bidder. 1931 L. 78. And it is not open to 
the Court thereafter to offer the property to 
any person who may be prepared to purchase 
it for higher amount. (1931 L 78 and 1933 N. 
123, Foil.) 1936 L 555. In connection with 
the sale of immoveable property subject to 
an incumbrance, the auction-purchaser is 
entitled to contest the factum and the validity 
of the incumbrance 11 L. 90=120 LC. 162. 
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\utr — \.o icg.iitl': llie {ravelling allo\i-ance of Bailiffs going out to sell properly 
on the spot, ice K, 43 of liie Buima Tra^-elling Allowance Rules. 

foi W'hen a sale of immo\ cable propertj- is set aside under the precisions 6 f R. 92 
[>) klow, no commission shall be paid to the Bailiff for selling the property. 

(7) No Officer of a subordinattf Court shall receive any larger cotmtussion or fee m 
respect oi anv sale of property (mortgaged or otherwise) held m execution or in puisuance 
of any decree or order of the Couit directing or authoiizing such sale than that allowed 
by sub-iulc (4) abote 

( 8 ) The gross proceeds of sales shall be entered m Register 11 and m Bailiff's 
Register' I and shall be paid into the treasury. 

66 [S. 287.] (1) Where any property is ordered to be sold by public 

auction in execution of a decree, the Court shall cause 
Proclamation of sales by ^ proclamation of the intended sale to be made in the 
public auction. language of such Court. 

(2) Such proclamation shall be drawn up after notice to the decree- 
holder and the judgment-debtor and shall state the time and place of sale, and 
specify as fairly and accurately as possible— 

( 0 ) the property to be sold ; 


Notes. 

* 0. 21 R. 66 .- Court is entitled to presume 
that the provisions of this rule have been 
complied with 9 A 690. The words ‘part 
of the estate, mean aliquot part of an 
estate. 11 Bora.L.R. 56. Where a debt 
is to be sold, and the debtor says that 
tio debt exists, the Court should satisfy itself 
that a debt exists, before ordering its sale 4 
B.323 See also 10 U. 194; 28 A 262. No 
duty is cast by this rule on the judgment- 
debtor to help Court by parhculars. 1 05 1 C. 
335. But see 27 A LJ. 619=:116 I.C 448. 
Decree against^ Hindu father—Application 
to execute against interests of sons also — 
JJaintamability. 53 B 777=31 Bom LR. 1115 
=1929 B 465. Sale on basis of final decree 
—Occupancy rights not as to include the 
specific items gf property allotted to the 
judgment-debtor. 150 I.C. 1134=39 LW. 
396=1934 M. 260=66 MLJ. 464. The 
failure to issue any proclamation at all does 
not ipso facto vitiate the sale. [21 C 66 
(P C ). Rel on ] 151 1 C. 382=1934 R 3188 
Notice.— Irregularity m service of Notice 
—Burden of proof 145 I.C. 915=1933 P 
640. The provisions under this rule for 
notice are directory and not mandatory. 
They are not for the benefit of the judgment 
debtor but with a view to ascertain exact 
rights. 44 I C 252 Omission to issue 
notice on a fresh execution application for 
settlement of terms of proclamation does 
not constitute an irregularity 65 1 C. 988= 
24 0.C 391,fl(jo90 IC. 351=1926 0 76 
Omission to give notice of sale to the judg- 
ment-debtor renders the sale void. 38 1 C. 
98=11 Bur L.T. 40 But see contra 99 I.C. 
515=1927 L 84 So also want of notice to 
legal reoresentative of judgment-debtor. 49 
A. 830=102 I C 239=25 A L J 507. See also 
145 I C. 731=1933 A 654 An ex parte order 
settling the terms of a proclamation does 
not opeiate as res judicata in an application 
for release of property which had been 
attached without notice to him. 46 M 768= 
45 M.L J 346 The failure to pass a formal 
order under 0 5, R 19 in respect of service 


of notice under R 66 is not a material irre- 
gularity : It does not vitiate the sale 1934 
L. 985. "Judgment-debtor"— Decree against 
Hindu father and son— Insolvency of father 
—Official Receiver impleaded in execution— 
Notice of sale proclamation— If te be 
served on him. 41 L W. 309=1935 M. 459 
Time and Place.— The time of sale which 
is required to be set out means the time at 
which the sale would begin Bidding ought 
not therefore to start until the advertised 
time arrives. 1936 A.ML.J 13. No sale 
can take place except at the lime advertised. 
16 C. at 798 Date of proclamation is the 
day on which the public are made known of 
its subject-matter. Couit can fix another 
date when the due date has already expired. 
39 I.C. 715=4 O.LJ. 115 (Note) Non- 
mcntion of time of sale is a material irregu- 
larity 51 I C. 864=15 NL.R. 125: also 28 
I.C. 184=18 O.C 1 ; 37 C W N. 622=1933 C 
662 A proclamation which does not state 
the place of sale IS irregular. 9 A 511. See 
also 5 Bur.L.T. 183. The sale should ordi- 
narily_ be held at some place within the 
jurisdiction of the Court ordering the sale. 
13 B. 22 A sale held at a time or place 
different from the one mentioned in the 
proclamation is not an illegality that invali- 
dates sale iH ioio. It is only an u regularity 
which only makes the sale voidable at the 
instance of the debtor, if it has caused 
substaniial loss 1933 Pesh 57 
0 21, R. 66 (2) (a) - Absence of plan of 
house does not vitiate sale 1925 0 150 (1). 
Omission to mention that the inleiest of the 
judgment-debtor was only one third does not 
amount tii misdescription and does not viti- 
ate sale. 134 1 C 692=33 Bom L R. 750=1931 
B. 367 Where after due notice and with his 
full knowledge, judgment-debtor allows 
properties to be sold in execution, he is pre- 
cluded from afterw'aids impeaching the sale 
on the ground that the mortgagee has caused 
to be sold in execution properties, which 
were not comprised in the mortgage and 
which could not therefore be lawfully sold. 
40C.WN 428. 
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(&) the revenue assessed upon the estate, or part of the estate, where 
the property to be sold is an interest in an estate or in part of an estate paying 
levenue to the Government; 

(f ) any incumbrance to which the property is liable ; 

{d) the amount for the recovery of which the sale is ordered ; 
le) [S. 237, last para ] Every other thing which the Court considers 
material for a purchaser to know in order to judge of the nature and value of 
the property. 


Notes. 

0 21, R, 66 (2) (b) —Omission of state- 
ment of revenue assessed, in a sale procla- 
mation IS an irregularity on which a sale can 
,be set aside 45 M.LJ. 403=28 C.W.N. 593 
=75 I.C 546=1923 PC 93 (P.C). 

0. 21, R. 66 (2) (c) —It IS the duty of Court 
to obtain from all available sources, a list of 
existing encumbrances, but the Court does 
not and cannot guarantee that the list pub- 
lished contains ail existing encumbrances or 
that the incumbrances notified are valid 27 
A 97 (110) (F.B 1 See also 30 C. at 606 (F 
B.) , 13 M L.J. 111 ; 23 I.C 871=1 0 L J. 50; 
SO I.C. 145=6 0 L.J. 67. Where property is 
in possession of a third person who has a 
valid title to the same to the knowledge of 
decree-holder, failure on the part of the 
decree-holder to make mention of such per- 
son’s claim to property brought to sale 
amounted to neglect of the statutory duty 
imposed on him. 20 N.L.J. 111=1937 N 140 
An ears of rates due to the corporation in 
respect of property are, under the Calcutta 
Municipal tax, a statutory charge on the 
premises. It is therefore the duty of the 
party having the carnage of the execution 
proceedmgs to find out any arrears of taxes 
and to have them mentioned in the procla- 
mation of sale. 40 C W N. 41=63 C 621. It 
IS not necessary that the amount of interest 
on incumbrances should be calculated actu- 
ally and the figure given. 150 1 C. 1134=1934 
M. 260=66 MLJ. 464. Non-mention of 
restrictive clauses in the matter of redemp- 
tion, in the case of mortgages which were 
mentioned m the sale proclamation, does not 
render the sale liable to be set aside. 13 L 
W. 444=62 I C 735 An omission to mention 
incumbrances in sale proclamation cannot by 
Itself be injurious to judgment-debtor. 
Moreover that irregularity is distinctly 
waived by judgment-debtor if he agrees that 
the previous proclamation of sale should 
suffice and that there should be no further 
proclamation of sale [3 1 A. 230 (P C.).] 
55 A. 519=1933 A.L J 1273=1933 A. 546 
Sale proclamation referring to encumbrance 
—Sale is not made subject to encumbrance— 
Purchaser not debarred from contesting the 
•encumbrance. 126 I C. 389. See also 11 L. 
90; 155 I.C. 10=1935 R 19. 1936 M 70. A 
Court cannot in execution of the decree 
based on a puisne mortage order a sale 
under R, 66 (2) (c) subject to prior mort- 
gagee’s decree It can only notify the pnor 
mortgagee’s incumbrance. 132 I.C. 767=1931 
0. 157. See also 1931 AL.J. 398=1931 A. 
549. With respect to property subject to 
several incumbrances, Court is not expected 
1-105 


to adjudicate on the nghts of subrogation 
claimed by the rival mcu.nbiances, it is 
enough to mention the tact that ciaiirs of 
subrogation are put forward Wnetber o- 
not those rights subsist cannot and should 
not be decided at that stage. 1933 A. 287= 
1933 A L.J. 89=146 I.C 477. 

O 21, R. 66 (2) (d), — Court is entitled to 
specify in the sale proclamation, and direct 
execution for, not only the sum due under 
the decree and interest to the date of the ap- 
plication for execution but also the further 
interest due from the date of the application 
to the date of actual sale, though the latter 
IS not expressly included in the application. 
36 CW.N. 404=1932 C 555 

0, 21, R 66 (2) (e) —It is not obligatory to 
put dowm the \^lue of the property in the 
sale proclamation 138 I C. 6lfc=l932 A. 664. 
Omission to mention income from the pro- 
perty does not vitiate the sale. 39 I.C. 59= 
11 P L R, 1917=106 1 C 138 Value cannot 
be put by Court before day fixed for hearing 
of the parties. 3 Pat L.T. 342=65 1 C 360 
Undervaluation, when resulting in material 
injury, is a good ground for setting aside a 
sale 13 1 C 337=14 C.L J 541 , also 9 I.C. 
698=13 CL J. 192 , 24 1 C. 468=7 Bur L.T 
64 Value of property is a mere estimate 
but It must be a fair estimate 1 P 214 See 
a/jo48I.C 141=3 PL J 518; 2 P.LJ. 130= 
37 1 C 872, 55 A 519=1933 ALJ 1273=143 
IC 673=1933 A 546 A sale can be set 
aside on the ground that a valuation other 
than one put by the Court ivas inserted in the 
sale proclamation 73 I.C. 317 , also 49 I C. 
195=4 P.L J. 39 Valuation given by both 
the parties being inserted in the sale pt oda- 
mation. See 83 I C. 430=1924 C 589 It 
cannot be laid down as a general proposition 
that Court must enquire and give a defimte 
valuation of the property sought to be sold. 
Court might in the circumstances of a given 
case state two separate valuations of the 
property to be sold as given by the decree- 
holder and the judgment-debtor as it may 
not be possible to estimate the value even on 
an elaborate inquiry. 58 C 577=132 I C 
687=35 CW.N. 142=1931 C 520. If Court 
.does not consider that value of the property 
should be mentioned in the proclamation on 
account of the pecuhai nature of the pro- 
perty It may not do it , but if on the other 
hand it considers that the value is a material 
piece of information for an intending pur- 
chaser it should be put “ as fairly and 
accurately as possible” Except in excep- 
tional cases where it is not possible to 
ascertain the value or where it may be found 
that in the circumstances of the case the 
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(3) Every application for an order for sale under this rule shall be 
accompanied by a statement signed and verified in the manner hereinbefore 
prescribed for the signing and verification ol pleadings and containing, so far 
as they are known to or can be ascertained by the person making the verifica- 
tion, the matters required by sub-rule (2) to be specified in the proclamation 


Notes., 

value need not be ascertained. Court is 
bound to put a fair and accurate value in the 
proclamation. Where the valuation put by 
the paities was not satisfactory and it 
appeared that the approximate valuation 
could be otherwise ascertained, it is a case 
wherein the Court should determine the 
valuation by summary inquiry and insert the 
same in the sale proclamation. 35 C.W.N. 
907 (Case-law discussed.) (51 M. 655, 
Disapor.) As to the dut\ of Court m regard 
to valuation, see 27 C.W N. 231=60 C. 581= 
144 1.C 892=58 C.LJ, 218=1933 C 511. Also 
36 C W.N. 347=1932 C. 576 ; 37 C W.N 622 
=00 C 636. The Court is not at liberty to 
take anjr imaginary figure, or to state the 
value of the property at any figure it thinks to 
be proper; and though the judgment-debtor 
who objects to the decree-holder's valuation 
may fail to lead evidence on the point the 
Court cannot ignore the enquiry or materials 
directed by hand which are before it. 159 
LC 358=37 Bom.L.R. 489=1935 B. 331. It 
must consider all the materials placed before 
it and must value the property at an adequate 
and proper fi,gure. Failure to observe this 
will amount to material irregularity vitiating 
the sale, ilhid.) Valuation by decree-holder 
—Objection by judgment-debtor — Court 
taking evidence and holding valuation— 
Order for release of part of property and 
sale of rest only^If bad. 153 I C. 1024 (1) 
=1935 P. 143 The estimated value of the 
property and its income need not oe stated. 
8C3V.N, 264. ButreeS C.W.N.257. The 
property must be described with reasonable 
accuracy. (Ihd.) Omission to mention value 
of land IS not a serious irregulanty, unless 
it has a prejudicial eflfect. 1922 C 93 : 121 
I,C360; 1930 N. 191, 58 C. 813=35 CW.N 
75 — 1931 C. 490. Clause (e) does not require 
the Court to make an investigation into 
the question as to the value of the property 
to be sold. 31 C. 922 But see 212= 

1927 M. 943 In order that a plea of under- 
valuation should be upheld it must not only 
be shown that there was under- valuation in 
fact but also that it prejudiced the judgment- 
debtor. 32 C.W,N. 309. Lease-hold right in 
mm— I^temination of value. 149 1.C 1043 

0. 21, R 66 (3)— Verification by a person 
acquainted with the facts is enough. 591. 
C 282— 1 PatL.T. 647 Non-filing of yen- 
ned statement is mere irregularity 105 I 
C 335. But see 116 I. C 65=1929 N. 305’. 
Property of judgment-debtor stated by 
decree-holder to be ancestral and so found 
by Collector— Execution transferred to 
Collectoi>-Contention by decree-holder that 
property not ancestral— judtcaia. 1932 
A.L J. 1118=143 1.C. 522=1933 A. 192. 

Right of puschaseb.-AII that Court 


sells IS the right, title and interest of th<. 
judgment-debtoi, as these existed atth^ 
date of sale and as these could have been 

S’' 

of debt due to judgment-debtoi-~Suittf> 

recover debt. Debtor can prove debt 
amount to be smaller than what was wlH 
29 Bom L.R. 285=101 1 C. 335=1927 B 2 ^* 
A purchaser of immoveable property buys at 
his own risk, unless the sale is vitiated bv 
fraud. 9Bur.L.T. 169=33 LC. 1003. But 
when property is sold subject to alien, the 
purchaser cannot question the hen, 47 I P 

224 As to the validity of a purchase by an’ 

mdivided brother of the decree-holder m 
Court auction, see 21 L.W. 226=86 I C. 886 
( 1 ). A purchaser cannot question validity 
of prior mortgages. 24 LC 2=1 O.L.J. 175 
o/ro 45 I.C. 777=5 O.L.J. 114 But where a 
mortpge IS simply notified at the time of 
sale, but the sale is not subject to mortgage 
purchaser can question validity of mort^p’ 
44 A. 714=20 A.L.J. 722=1922 A. 443. 

also 36 1 C. 732=3 6 L.J. 422 : 28 LC 360=2 

p L.J. 140 18 LC 461.' But iee 12 1 C 8^ 
4 Bur. L. T. 142. The purchaser can contest 
a mortgage even when it is notified in the 
proclamation 43 A. 489=63 I.C 895 - 55 
ic 354 ; 25 C.W.N. 942=34 CLJ sf 
When a sale in which the decree holder was 
me purchaser is set aside, the judgment- 
debtor 18 entitled to set-off against the decre- 
tal amount, the net income derived by the 
decree-holder 24 1 C 468=7 Bur. L. T. 64 
When the proclamation is ambiguous, the 
decree must be looked into to see what was 
actually sold. 96 LC. 771=1926 A, 730. 

Estoppel. A judgment-creditor is not 
estopped from raising plea of error in state- 
ment of decretal amount m sale proclama- 
tion, unless the other party is prejudiced 
thereby 12 I.C 97=10 MLT 94. See 
also 64 1 C. 763=43 A 703. Failure to serve 
sale proclamation does not vitiate the sale 
when judgment-debtor knows of it. 1922 C 
A judgment-debtor who was aware that 
the description in the sale proclamation was 
defective, and who stands by, cannot question 
the sale on that ground alone. 12 M. 91 , 21 
(P C-). See also 29 A. 612, A decree- 
holder cannot, subsequent to sale, set up an 
encumbrance in his own favour, not set up 
execution proceedings 47 C 446=24 C. 
WN. 269. Omission by decree-holder to 
specify in sale proclamation the existence of 
a first charge in his favour in respect of rent 
deciees does not estop him from enforcing 
his charge against a subsequent encum- 
br^cer who is not in any way connected 
with the execution proceedings or otherwise 
prejudiced by the omission in the sale pro- 
cl^ation. 18N.L.J.274. When a judgment- 
debtor having notice of proceedings once 
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(4) [S. 287.] For the purpose of ascertaining the matters to be specifi- 
ed in the proclamation, the Court may summon any person whom it thinks 
necessary to summon and may examine him in respect to any such matters and 
require him to produce any document in his possession or power relating there- 
to. 

Loc Ams —[Lahore and N -WFP] 0 21, R 66. .‘iiUi the fnll.iwniQ, rtrud® 
to Cl (c) o( sub-rule (2) — 

“Provided that it shall not be nece-i'-att fui the Court lL^Llf tu y;\c ils own eNtimat'. 
of the value of the property, but the proclaitianor. shaP inclucC th^ v^sl'niau-, ii any, given 
'bj either or both of the parties ” 

[Madras ] Re-nnmher the existing Cl ic) b. siil.-uilv *,2) Cj and the 
following as Cl, (^) — 

“the 'value of the property as stated (i) by the decree-holder and U' t Li ;i:. jnJ.- 
meni-debtor.” 

(Vide Fort St Gcotye GasciU, dated 20th Oclobei, 193o, Pt II; pp. 1^^-1390 > 

[Nagpur.] Rule 66. In Cl. (e) of stfb-rule (2) of R 66. after the word “pro- 
pertj” insert the words*— 

“including the decree-holdei ’s estimate of the approximate market price”. 

[Rangoon ] In 0 21, R 60, the following shall be added at the end of suh- 
rule •— 

Piovided that no such notice shall be neccssaiy m the case of immovable property 
not exceeding Rs 2S0 m value. 


Notes. 

fails to raise an objection, he cannot again 
challenge the sale on any ground 13 1 C 
337=14 CL J. 541 ; also 4 Pat L T. 721=2 P 
916 , 49 M 333 . 1927 M. 755=51 li L.J 165 ; 
e g., gross under- valuation, 37 CW N. 1054, 
hmitation,37CWN 752=1933 C. 855; or 
misdescription of property, 158 1 C. 556 — 1935 
C. 614 Failure to attend at the settlement 
of proclamation does not estop plea of non- 
liability to attachment. 46 M. 768=45 M L. 
J 346 VVhen a party does not raise any 
objection to incorrect sale proclamation, he 
is estopped from questioning about any 
irregularity consequent on it. 38 M 387=25 
ML:J. 198 . also 21 N L.R 23=88 I C 831. 
Refusal by tnal Court to fix a particular 
order in which property is to be sold is no 
bar to the executing Court considering the 
same question. 96LC. 492=1926 M 834=51 
M.L.J 135. Valuation by decree -holder— 
Objection by judgment-debtor— Court taking 
evidence and holding valuation— Order for 
release of part of property and sale of rest 
only not bad. See 153 I.C. 1024 (1)=193S P. 
143. 

Revision —An order for issue of procla- 
mation IS subject to revision by High Court. 
2P.L.J. 130=1917 P.105. 

Appeal —An order under this rule is not 
appealable under 0. 43, R. 1. 59 I.C. 2^ 
=1 Pat. L. T. 649. See also 1926 C. 1184. 

As to what kinds of orders under this rule 

are appealable, see 96 I C. 492=1926 M. 
8M=51 M L.J. 135 An appeal lies against 
an order disallowing the objection of the 
judgment-debtor. 30 C. 617, But see 27 
M. 259 (F.B.). No appeal lies against an 
order under sub-r. (4). 36 I.C. 402=10 
Bur. L. T. 115. Order settling the order 
in which properties are to be sold is appeal- 
able. 45 M.L.J. 478=1924 M. 365. See also 
156 I.C 141=1935 M 714. An order fixing 


upset price IS not appealable 44 ilL.T 599 
=1923 M. 619, 114 1C 652=1928 M. 1169. 
No appeal lies against an order settling the 
terms of a sale proclamation. 46 I C 564. 
But see 49 1 C. 539. Order refusing to notify 
incumbrances is not appealable. 4 P. 731=6 
Pat.L.T.843. See also K.2m^9Z I.C. 
644=1926 A. 268 No appeal against an 
order refusing to re-open valuation fixed in 
sale proclamation. 6 Pat L.T 507=90 1 C 276 
=6 O.W.N. 1085. An order accepting the 
valuation put upon a property is not appeala- 
ble 221 C. 548; c/ro 17 1C. 88=16 CWN 
970 Order fixing valuation is not appeala- 
ble. 381 C. 616=2 Pat L J 13. See also 11 
I.C 759=14 CLJ 607; 99 I.C 455 ; 91 
I.C 819=1926 C. 610; 1932 A.L.J. 859= 
1932 A. 696 ^ No appeal lies against an 
order overruling objections as to inadequacy 
of price and as to the sale of the properties 
in separate lots. 134 I.C. 833=1931 A.L.J 
1084. An order for issue of sale proclama- 
tion when a stay has been ordered at the 
instance of the judgment-debtor is not 
appealable. 64 I C 547=35 C L.J. 170. A 
liquidator is not a representative of the 
judgment-debtor within the meaning of S. 47. 
Where a liquidator of a co-operative society 
applied claiming priority over a mortgage 
decree and the Court passed an order under 
0 21, R. 66 giving priority, held, that the 
order was not appealable. 30 NI.R. 24(t 
148 1 C 714=1934 N. 201. 

Second appeal,— I f under- valuation and 
want of notice of sale are the grounds of 
a petition under R. 90, they properly come 
under R. 66 and a second appeal is 
competent. 1925 M.W.N. 701=1925 II. 
1142. 

Step-in-aid — An oral application for the 
settlement of terms of proclamation is a 
step-in -aid of execution. 2 P.L.J. 5=38 1 C. 
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67. [S. 289.] (1) Every proclamation shall be 

Mode of making prucla- made and published, as nearly as may be, m the man- 
mat: on. ner prescribed by rule 54, sub-rule (2). 

(2) Where the Court so directs, such proclamation also shall be published 

in the i['" Official Gazette or in a local newspaper, or in both, and the 

costs of such publication shall be deemed to be costs of the sale. 

(3) Where property is divided into lots for the purpose of being sold 
separately, it shall not be necessary to make a separate proclamation for each 
lot, unless proper notice of the sale cannot, in the opinion of the Court, other- 
wise be given. 

Loc. Am.— [Madras ] Add the following as sub-rule (4) — 

“(4) Unless, the Court so directs it shall not be necessarj, to send a coijy of the 
proclamation to the judgment-debtor ” 

(Vide fart St. George Ga:iette. dated 20th October, 1936, Part II, pp. 1394-1396.) 

68. [S. 290.] Save in the case of property of the kind described in the 

proviso to rule 43, no sale hereunder shall, without 
Time of sale. consent m writing of the judgment-debtor, take 

place until after the expiration of at least thirty days in the case of immoveable 
property, and of at least fifteen days in the case of moveable property, calculat- 
ed from the date on which the copy of the proclamation has been affixed on the 
court-house of the Judge ordering the sale. 

Loc Ams — [Allahabad and Oudh.] 0 21, R 68 —For the woids “fifteen dajs" 

rieod the words “seven days” . 

[Lahore and N.-W F.P ] In R. 68 /or the woid “thirty” md “fifteen” and jor 
the word “fifteen” read “one we^’. 

69. [S. 291.] (1) The Court may, in its discretion, adjourn any sale 

hereunder to a specified day and hour, and the ofBcer 
Adj oumment of stoppage conducting any sucli sale may in his discretion adj oum 
the sale, recording his reasons for such adjournment; 


Leg. Ref. 

^ The word ‘local’ omitted b> Government 
of India (Adaptation of Indian Laws) 
Order, 1937. 

Notes. 

0. 21, R. 67,— Omission to fix a copy 
of the sale proclamation m the Collector’s 
office does not render the sale ipso facto 
void. 18 C 422 (F.B), 12 B at 370. 
Failure to publish a sale proclamation by 
beat of drum, where it is possible to pro- 
claim the sale in that manner, is a material 
irregularity, though the sale will not be set 
aside unless loss is proved to have been 
caused to judgment-debtor 1933 ALJ 73= 
SSA 182=1933 A 747. 

O 21,R. 68— A sale held in contraven- 
tion oi this lule should, on the application 
of judgment-debtor or decree-holder, be 
set aside 7 A. 289 , 21 C 66 (P C) But the 
sale IS not tfso facto void. 31 C 385. 

Consent —An application made on the 
day of sale by judgment-debtor, that a part 
only of his property may be sold instead of 
the entirety, cannot be considered as such a 
“consent" as would do away with the 
necessity of proclamation being issued, 30 
days before the day fixed for sale. 5 C. 
259. i'^ebCW.N atS7. 

Revision— An order under this rule can 
be set aside on revision. 5 C 878, 

0. 21, R 69 Scope— T he rule has no 
application to a case where sale is postponed 
on the ground that decree has been satisfied 
4 PatL.T. 495=75 I C 676. Rule applies to 


sales held in virtue of an order absolute for 
sale under S, 89 of the T. P Act (0. 34, R. 5) , 
19 A. 205 ; 20 A. 354 But see 31 C. 373. When 
a sale is adjourned under this rule its provi- 
sions must be followed with exactitude. 30 
M. 159. When a sale is adjourned the officer 
conducting the sale must record his reasons 
for such adjournment 1932 A L.J 357=1932 
A. 369. Sale not held on date fixed, but sub- 
sequently held on date not advertised— As to 
validity. See 11 Pat. L T.743. 0. 21,R.e9 
(1) only provides that where the Court 
adjourns a sale the Court should specify the 
day and hour, but it does not provide that the 
officer making an adjournment should also 
specify the hour Further, omission to specify 
hour is not a material irregularity. 4 A W.R. 
1465=1935 A. 182=153 I C 410. Sale could 
be adjourned on application by third party, 
although the rule does not specifically refer 
to such a case 156 I.C 492=1935 M.W.N 
200=41 L.W. 192=1935 M. 295 Condition 
imposed on third party applicant for adjourn- 
ment of sale to deposit money— Legality 
(Ibid.) 

Adjournment —Bidding by decree-holder 
— Sale kept open for some days to get higher 
bids— Does not amount to adjournment but 
is a continuous sale and no fresh proclama- 
tion is necessary. 6 P. 432=104 I.C. 215=8 
PatJL.T 796=1927 P 312. See also 1928 L 
699=115 1 C. 541 Sale should be adjourned 
to a specified day and hour and omission to 
specify this is a material irregularity. 31 C 
815 (818) , 29 A. 196 (P C.) , 7 C 34. See also 
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Provided that, where the sale is made m, or within the precincts of, the 
court-house, no such adjournment shall be made without the leave of the Court. 

(2) Where a sale IS adjourned under sub-rule (1) for a longer period 
than seven days, a fresh proclamation under rule 67 shall be made, unless the 
judgment-debtor consents to waive it. 

(3) Every sale shall be stopped if, before the lot is knocked down, the 
debt and costs (including the cost of the sale) are tendered to the officer con- 
ducting the sale or proof is given to his satisfaction that the amount of such 
debt and costs has been paid into the Court which ordered Ihc sale. 

Loc Ams —[Allahabad.] For R. 69 (2) subslitute Iht. follow .ny.— 

“Where a sale has been once adjourned undei sub-rule (1), a fresh pi I'Chiuatlon 
under R. 67 sl^ll be made, unless the judgment-debtor consents to wane it 

Provided that where the adjournment is for a period not longci thar I't dajs fio.n 
the date originally fixed for sale, no fresh proclamation shall be necessary 

Provided also that the Court may dispense with the consent of any judgment-debtor 
who has failed to attend in answer to a notice issued under R. 66.” 

[Bombay.] In sub-rule (2) of R. 69 of 0. 21 “thirty days” shall be substiiuiH 
for “seven days" 

[Calcutta ] 0 21, R 69 (2) . Substitute the words “one calender month” fo) the 
woids “seven days" 

[Lahore ] In sub-rule (2) of R 69 “thirty days" shall be substituted for “seven 

davs ” 

[Madras ] Substitute the followmg for sub-rule (2) 

"(2) Where a sale is adjourned under sub-rule (1) for a longer period than thirt}”- 
davs, a fresh proclamation under R 67 shall be made, unless the judgment-debtor con- 
sents to waive it.” (Vide Fori St. George Gasette^ dated 20th October, 1936, Pt II, 
pp 1394-1396 ) 

[Nagpur ] In sub-iule C2) oi R. 69, for the words “seven daysi” substitute the 
voids “fifteen days". 

[N.-W F P ] In strb-iule (2), for the word “seven”, substitute the word “thirty’" 
and add the following piuviso —“Provided that the Court may dispense with the consent 
ot any ludgment-dcbtor who has failed to attend m answer to a notice issued under R 66." 


Notes. 

13 1 C. 337=14 CL.J 541 ; 49 A. 402=25 A.L. 
J. 302=1927 A. 241. Omission to specify hour 
IS not material irregularity. 153 I. C. 410=4 
A.W.R 1465=1935 A. 182, But 19 N L J. 
103. But It would not be material irregula- 
rity where debtor has agreed to forego pro- 
clamation or notice, and hour of sale is not 
mentioned m adjournment order. 55 A. 519 
=1933 A L J 1273=143 I.C 673=1933 A 546. 
Adjournment diW is irregular and sale 
IS liable to be set aside 41 I.C 68=3 Pat L. 
W. 357 As to whether a sale can be adjourn- 
ed to a holiday, see 3 A 333 When Court 
adjourns a sale, but the information not 
leaching Nazir in time, sale is concluded, the 
sale is void. 12 A. 96; 12 Ml J 97, 1935 L. 
694. See 17 C 152. But see 1930 L. 17. 
^^'here execution sale is not conducted within 
precincts of Court-house the officer conduct- 
ing it has a discretion to adjourn the sale to 
next day. 107 I.C. 274. 

0.21, R. 69 (2).— To adjourn an exe- 
cution sale from time to time ^ beyond 
the period of seven days is not anything more 
than an irregularity. 117 IC 727=1929 M, 
624. Non-issue of fresh proclamation 
under R. 69 (2) is a mere irregularity and m 
the absence of proof of substantial injury, 
sale cannot be set aside 38 I.A. 200=39 C 
26=16 CW.N.1(P.C.). Also 43 A. 433=19 
A.LJ 262 ; 2 Luck 490=100 I.C 787=4 
O.W N 273. But see 25 I.C. 17. Even though 
judgment-debtor consents, Court must issue 
a fresh proclamation incase judgment-credi- 


tor requires it 24 M at 316. A fresh pro- 
clamation is essential. 2Bur.LJ. 54=19^ 
R. 154. A waiver of fresh proclamation on 
postponement of sale does not amount to 
waiver of objections to the previous one. 14 
CL J. 346=16 C.WN 704. The provisions 
of R 69(2) are modified in the Central Pro- 
vinces by R 10 oi the rules in the Revenue 
Book Circular, V ol. 2-III, framed by the 
Local Government, R. 10 (2) of the said 
rules makes it clear that the final bid is not 
accepted and the purchaser is therefore not 
declared until the proceedings are adjourned 
to, and the bid approved by the Collector. 
Till the Collector accepts the bid, it is only an 
offer. 20N.L.J,80. 

0 .21, R. 69 (3).— A bid may be retracted at 
any time before the hammer is down. 14 M. 
235. The sale of a third lot is not vitiated by 
irregularity under sub-r (3) when money due 
under the decree is paid only after knocking 
down of the first two lots 26 I C 273= 
1914 M W N. 873. A payment made under 
this rule cannot be called voluntary payment. 
18 W.R. 503. When sale is so held, the person 
holding the equity of redemption can, at any 
time before sale, pay the decretal sum and 
costs and stop execution proceedings 26 A 
28, 31 C 863, 11 C.W.N 495 Notice to the 
clerk in the Collector's office is not sufficient 
notice to the Collector that the amount has 
been paid into Court. It is the officer con- 
ducting the sale who has to be satisfied as to 
that or to whom the full amount must be 
tendered 1935 L, 694, 
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[Oudh.] In R. o9 (2) foi the word ‘‘se^ell" read the word “touriecn,” and add the 

loliouing^prm^ibo^- ^^herc the piincipal judgment-debtor or one ot the principal judg- 
ment-dchtors. li I’mi au more than one, appears and gives his consent, the Court may 
dispense uith the consent ot the other judgment-debtor or judgment-debtors who have 
failtd to attend in answer to a notice issued under R 66. 

[Rangoon.] In R. 09 (2) for the words “seven days the words thirty days" shall 
ti uibititutcd. 

70. [S. 287, last para.] Nothing in rules 66 to 69 shall be deemed to 

apply to any case in which the execution of a decree 
Saving of certain sales. transferred to the Collector. 

71, [S. 293.] Any deficiency of price which may happen on a re-sale by 

reason of the purchaser's default, and all expenses 
Defaulting purchaser ans- attending such re-sale, shall be certified to the Court 
werable for loss on re-sale Collector or subordinate of the Collector, as 

the case may be, bv the officer or other person holding the sale, and shall, at the 
instance of either the decree-holder or the judgment-debtor, be recoverable from 


Notes. 

0 21, R. 71 : Scope.— Intended to mmimise 
hardship from purchaser's default. It applies 
unles'» defaulting purchaser would be sub- 
stantially prejudiced. Omission of time and 
place of sale, and date of re-sale are mere 
irregularities 21 L.W. 232=87 1 C. 1=1925 
M. 631. Decree-holder misleading defaulting 
purchaser— Suppression of existence of en- 
cumbrance— Re-sale— Property purchased by 
decree-holder — Application to recover defici- 
ency from defaulting purchaser— Not main- 
tainable. 6 0.W.N. 407=118 1.C. 833=1929 

0. 294. Rnle is not exhaustive Other 
remedies are also open. SOIC 59=1919 P 
210. Cimrt and not the Collector has juris- 
dictioato order recoveiy of the deficiency of 
price from defaulting purchaser, even where 
property was sold by Collector. 32 Bom.L R. 
750=134 1.C. 692. Judgment-creditor is not 
bound to proceed under this rule, and may 
proceed against other property belonging to 
judgment-debtor. 8 C. 291. See also 21 W.R. 
149 and 2B. 562. Provisions of this rule 
extend to all sales, whether of moveable or 
immoveable property and also to re-sales held 
under Kr. 77, 81 and 86. 7 C 337. Also to 
sales under the Provincial Insolvency Act. 62 

1. C. 307=17 N.L.R.49. Also when there is 
default, either in the initial deposit under 
R 84 or of the balance under R 44 A 266 
=20 A.LJ 105 (F.B,). No deficiency of 
price, which may happen on a re-sale by rea- 
son of purchaser's default can be claimed 
from him unless his bid has been finally 
accepted by Court 1 18 l.C 901=1929 L. 673 
As to the effect of permission to bid given to 
decree-holder, when a heavy upset pnee was 
fixed, see 83 l.C 379=1924 B. 515. Only 
decree-holder or judgment-debtor can apply 
under this rule. Attachment of the deposit 
by defaulting decree-holder enures for the 
benefit of all who are entitled to rateable dis- 
tribution. 49 M 570=97 1 C 86=1926 M 872, 

Re-Sue.— L oss arising on a re-sale contem- 
plated by R 71 IS not limited to a default in 
the payment of the whole purchase money, 
it includes a default in the payment of the 25 
per cent, deposit required under R 84. 141 
LC. 367=29 N.L.R. 52=1933 N. 198. At an 
execution sale the deficiency on re-sale by 


reason of purchaser's default was not certi- 
fied by the officer holdmg the sale in accord- 
ance with Form No. 31 in App E of the 
Code. Held, that the absence of such a 
certificate would not prevent decree-holder 
from recovering the deficiency arising on re- 
sale. {Ibid ) Ke-sale contemplated by this 
rule must be of the same property that was 
first sold, and under the same description. 16 
C. at 58 ; 16 W.R. 14 Property re-sold must 
be substantially the same, and any difference 
will not matter, if that would occur in the 
ordinary course of things, or was brought 
about the first purchaser's default 41 M. 
474=34 M.L.J. 156. It must be held forth- 
with and no fresh proclamation is necessary. 
Auction-purchaser is not liable to pay 
deficiency when the re-sale is after six 
months. 32 LC 907. See also 28 O.C. 327= 
1925 0 397, 1929 L. 744. 

Defaulting purchasfjr.— A purchaser of 
property who fails to pay the deposit directed 
to be paid by R. 84, is a defaulting purchaser. 
5 B. 5/5. Decree-holder may himself be the 
defaulting purchaser. 12 M, 454. Purchaser 

15 liable only for the deficiency of pnee and 
the expenses attending re-sale and is not 
liable to pay interest. 9 W.R 500 , 3 W.R. 3 ; 

16 W.R. 14; 14 M. 454. The real and not the 
ostensible purchaser is liable. 20 W.R 80; 
12 W.R. 236. The decree-holder who can 
recover the deficiency in price is not any 
decree-holder of the judgment-debtor or any 
decree-holder who is entitled to share rate- 
ably under S. 73 but the decree-holdei who 
brings the propeity to sale. (49 M. 570, Foil.) 
163 LC. 175 (2)=1936 O.WN. 559=1936 0. 
277. 

A SUIT by the purchaser lies to set aside 
an order to make good the deficiency. 12 LC 
360=7 N.L.R 134; also 19 A 22. See contra 
29 O.C 18=1925 0 360. An order under this 
rule is one under S. 47 A separate suit does 
not he. 87 LC 284=1925 0. 360 (2). 

An appeal and a second appeal will he 
against an order passed under this rule. 25 C 
99. See also 18 M. 439 , 23 N.L.R 14=100 
LC 691 (2)=1927N 112. No second appeal 
lies when the decree is for less than Rs. 500. 
59 l.C 192=45 B. 223. 
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the defaulting purchaser under the provisions relating to the execution of a 
decree for the payment of money. 

„ , , , * , j 72. [S. 294.] (1) No holder of a decree in 

io?o?'us of propf ty >s sold shall, without the 

permi«ision express permission of the Court, bid for or purchase 

the property. 

(2) Where a decree-holder purchases with such permission, the purchase- 
, money and the amount due on the decree may, subject 

be talcen as payment. another, and the Court executing the decree shall 
enter up satisfaction of the decree in whoh cr m part 

accordingly. 


Notes 

0. 21, R 72 : Scope —The rule does not 
apply to purchases made before its enactment. 
8 Bom.L.R. 873. Leave contemplatad by this 
rule should be very cautiously §iveQ, 16 C. 
132, 7 C. 346. Price mentioned in sale pro- 
clamation— Object of— Decree-holder not 
bound to bid up to that amount. ISO I C. 
759=15 Pat. L.T 552=1934 P. 345 An order 
for a set-off under this rule can be made only 
after sale has taken place. 133 I C. 737=33 
Bom.L.R. 503. But see 145 1.C. 957=38 L.W. 
579=1933 M. 804=65 M L.J. 569 Permission 
to hid and order to set-off decree debt is 
subject to the rights of other decree-holders, 
having right to rateable distribution 59 1 C 
86=12LW. 328, 1930 c 781, 1933 A 666= 
1933 A.LJ 1102. Where a valid order has 
been passed by a Court granting permission 
to decree-holder to set-off decretal amount 
against purchase-money, another Court of a 
superior grade before whom execution 
against the same properly is pending has no 
power under S. 63 to cancel that permission 
55 B 473=133 LC 817=1931 B 350. Persons 
with rights under S 73 not existing on date 
of sale or within fifteen days thereafter— 
Order under this rule is not subject to S. 73 
1931 M. 103=130 1 C. 458. When decree- 
holder has been given permission to bid and 
to set-off the amount of his hid and when his 
bid IS less than the decree amount, the whole 
of the set-off must be deemed as made on the 
date of sale and the whole of the amount 
must be deemed to have been received or 
realised eo instanh the sale is made. In such 
a case S. 73 will give no benefit to other 
decree-holders who apply for rateable dis- 
tribution after the conclusion of the sale, 
however soon after its conclusion their appli- 
cation may be made. 145 LC 957=38 LW 
579=65 M.L.J. 569. Purchase by a decree- 
holder IS subject to the final result of the 
litigation between him and judgment-bebtor 
27 M. 98. Delay by the decree-holder 
purchaser m deposit of money is not a 
material irregularity and the sale is not 
vitiated, 2 Bur.L J. 166=1924 R 81. Court 
can refuse to confirm a sale on failure to ful- 
fil conditions subject to which permission to 
bid was given. 1 P. 235=69 1.C. 872; also 15 
I.C. 888=10 O.C 86, Decree-holder, allowed 
to purchase m full satisfaction of decree, 
must pay poundage, 27A.L.J. 243=118 LC. 
378=1929 A. 26(> (1). If Court permitted a 


decree-holder to bid at the sale and conse- 
quently allowed him to set-off the purchase- 
money towards his decree, it is open to the 
Court afterwards on a good case being made 
out to withdraw that order and order him to 
deposit the purchase -money in cash for 
rateable distribution. Such an order to 
refund can be enforced by process m execu- 
tion. The purchase-money is in such a case 
in the power and at the disposal of Court 
within the meaning of S. 73. 134 I. C. 
616=1931 P. 405. See also 10 P 830. 
Executing Court has power under 
this rule to _ impose a condition to the 
permission given to decree-holder to bid, 
namely, that he must bid up to the decretal 
amount But when his bid does not go up to 
that amount, executing Court, though it can 
refuse his bid, has no power to dismiss the 
execution case. Proper course is either to 
put the property again then and there for sale 
or to direct the decree-holder to take steps 
for the issue of a fresh proclamation 39 C. 
WN 1293 

0. 21, R 72 (2).— An order under R 72 
(2), allowing a decree-holder to set-off the 
amount of his decree against thepuvehase- 
money is mere machinery’ which doe*? not 
affect the rights of third parties who are 
entitled to rateable distribution He cannot 
set-off against a portion of the proceeds of 
the sale which belongs to other parties. 37 
Bom.LR. 78=159 I.C. 505=1935 B. 176=59 
B. 310. Right of set-off— When to be allowed 
—Attachment of same property under decree 
of another Court effected prior to attachment 
under decree under execution— When a bar. 
1937 C 55. See also 166 I.C. 873=17 Pat.L. 
T 847=1937 P. 50. Decree-holder was 
allowed by Court to bid and to set-off the 
purchase price against his decree. Before 
sale was held, judgment-debtor applied for 
insolvency Later on he was atijudicated. 
Official Receiver without challenging validity 
of the sale applied that purchaser should 
submit purchase price to the Official Receiver. 
Held, that the Court could not go behind 
Its previous order by ordering the pur- 
chaser to deposit the purchase-money with 
the Official Receiver 159 LC. 24^=1935 M. 
907 The decretal amount is set-off against 
the purchase price automatically 1^ opera- 
tion of law and no order of the Court is 
necessary in order that the respective amounts 
may be set-off against each other. The Court 
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(j) Wlierj a dcciee-holder purchases, by himself or through another 
person, without such permission, the Court may, if it thinks fit, on the applica- 
tion of the judgment-debtor or any other person whose interests are affected by 
the sale, by order set aside the sale; and the costs of such application and order, 
and any deficiency of price which may happen on the re-sale and all expenses 
attending it, shall be paid by the decree-holder. 

Loc. Ams.— [Allahabad ] In Allahabad delete sub-rules (1) and (3) of R. 72 
and lead sub-rule t2) as R. 72; and in the rules so read, sub^itwte for the words “with such 
permission”, “property sold”. 

[Bombay 1 After R 72 of 0. 21, the following shall be inserted as R, 72-A„ 
namely:— 

“72-A. If lea've to bid is granted to the mortgagee of immo\eabIe 
piopertj’ a reserve price as regards him shall be fixed (unless the Court shall otherwise 
iIiutV fit) at a sum not less than the amount then due for principal, interest and costs 
in case the proper!} is sold in one lot, and not less in respect of each lot (in case the 
tiroperty is sold in lots) than luch figuie as shall appear to be properiy attributable to 
It in relation to the amount aforesaid ” 

[N -W.F P.j For sub-rule (1), subshtuie the following:— 

“72, (1) The holder of a decree, in execution of which the property ils sold, shall 

be competent tn bid for or purchase the property without express permission of the 
Court, provided that the. Court may on application of the judgment -debtor and for sufficient 
cause debar him from sn bidding or purchasing ” 

In sub-rule (2) for the words “with such pei mission”, subsUtute the words “the 
proper^” 

Caticcl sub-rule (3). 

[Oudh ] SiibsMute foi sub-rule (1) of R. 72 —“The holder of a decree, in execu- 
tion of w'hich property is sold, shall be competent to bid foi, or purchase the property, pro- 
vided that the judgment-debtor may by application, supported by an afiidavit, apply to the 
Court to debar the decree-holder from purchasing the property, and the Court may, on. 
such application, either debar the decree-holder from purchasing the property, or grant 
permission to do so on such terms as seem just" 

In sub-rule (2) for the words “with such permission” read the words “the property 
sold" Cancel sub-rule (3). 

[Rangoon ] R. 72 (2). For the woids “with such permission" the words “the 
proper^ shall be subvUtutad. 

Rule 72 (1) and (3) shall ‘be cancelled, and the figure and brackets “(2)” occurring 
at the beginning of sub-rule (2) shall be deleted. 


Notes. 

executing the decree has only to enter up 
satisfaction of the decree in whole or in part 
after the setting off has taken place, 1935 
L. 690 (57 M, 38=68 M,L.J. 569, Foil.). Hence 
when a decree-holder has been given permis- 
sion to bid and set-off, and when the amount 
of the successful bid is less than the decretal 
amount, the whole of the set-off must be 
deemed as made on the date of sale, and the 
whole of the amount must be deemed to have 
been received or realised eo ituianU the sale 
is made. (Ibtd.) 

0.21, R. 72 (3).— The sons of a judg- 
ment-debtor are not persons interested 
in the sale of ancestral property held in exe- 
cution of a money-decree against their father, 
so as to be entitled to apply under this rule to 
set aside a sale. 13M.L.J. 231 at 235. See 
also 11 M. 356 (359) ; 16 M. 287 , 22 B. 271 : 5 
B. 130; 10 C 757; 14 M 498; 11 C.731. 
Purchase by a benamidar of decree-holder is 
similarly only voidable 44 B. 352=56 IC 
549=22 Bom L R 296 . also 27 C W.N. 208= 
37 C.L.J. 403 , 47 C. 377=24 C.W.N. 229 (F 
B), When no express permission was given 
lit the decree-faoldei was permitted to bid 
■'-Hout, permission can be inferred; and 

‘''‘.-.it proof of loss the sale cannot be set 
■--de. 6 P. 432=104 I.C 215=1927 P. 312. 
iircbase by the decree-holder without per- 


mission is not void altogether but only liable 
to be set aside on application and upon cause 
shown. 49 I A. .312=1 P. 733=44 M.L.L 
718 (P.C) ; also 39 I.C 3=41 B. 357 , 101 1 C 
89 (2). Proof of substantial loss is necessary 
to set aside a purchase by the decree-holder 
without permission 13 L.W.616=62 I.C 854 

Appeax.— A n order refusing leave to bid is- 
not appealable. 38 C 717=15 C.W.N 862= 
38 1 A. 126 (P.C) No second appeal lies. 21 
C. 789. 

0 21, R. 72“A (Bom.) .—Applicability to- 
original side, Bombay High Court* 52 B. 455^ 
—1928 B. 123. Omission to fix reserve price 
—Sale whether liable to be set aside. 32 Bom 
LR.436 

0 21, R. 72 (N.W.F. Province) .-In N. 
WF. Province, no permission is, of course, 
necessary for the decree-holder to bid at an 
auction in view of R. 72, as applicable to that 
province 165 I C 554 (Pesh.). 

0 21, Rr. 72 and 73.— A mortgagee decree- 
holder was appointed receiver of certam 
mortgaged properties Prior to such appoint- 
ment he had obtained leave to bid at the exe- 
cution sale, but he did not obtain any such 
leave as receiver At the sale held in execu- 
tion he purchased the properties in respect 
of which he had been appointed receiver. 
Held, (1) that leave given to a decree-holder 
as such cannot be taken to give him leave to* 
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73, [S. 292,] No oflScer or other peison having any duty to perform in 
^ ..... connection with any sale shall, either directly or in- 

puSe directly._ bid for, acquire or attempt to acquire any 

interest m the property sold. 

Sale of moveable profeity. 

Sale of agricultural pio- 74. (1) Where the property to be sold is agri- 
duce cultural produce, the sale shall be held— 

(o) if such produce is a growing crop, on or near the land on which 
such crop has grown, or 

(6) if such produce has been cut or gathered, at or near the threshing- 
floor or place for treading out gram or the like or fodder-stack on or in - '-.ch it 
is deposited : 

Provided that the Court may direct the sale to be held at ihe nearest place 
of public resort, if it is of opinion that the produce is thereby likely to sell to 
greater advantage. 

(2) Where, on the produce being put up for sale,— 

(a) a fair price, in the estimation of the person holding the sale, is not 
offered for it, and 

(b) the owner of the produce or a person authorized to act in his behalf 
applies to have the sale postponed till the next day, or if a market is held at the 
place of sale, the next market-day, the sale shall be postponed accordingly and 
shall be then completed, whatever price may be offered for the produce. 

75. (1) Where the property to be sold is a growing crop and the crop- 
from Its nature admits ot being stored, but has not yet 
Special provisions relat- been stored, the day of the sale shall be so fixed as to 
mg 0 g owing crops admit of its being made ready for storing before the 
arrival of such day, and the sale shall not be held until the crop has been cut or 
gathered and is ready for storing. 

(2) Where the crop from its nature does not admit of being stored, it 
may be sold before it is cut andgathered, and the purchaser shall be entitled to 
enter on the land, and to do all that is necessary for the purpose of tending and 
cutting or gathering it. 


Loc. Ams.— [Calcutta ] 0, 21, R. 75 (2) 

la) Insert the following words in sub-rule (2), R 75. 0 21, after tlu words 
“where the crop from its nature does not admit of 'bemg stored” — 

“or can he sold to greater advantage m an unripe state (e.ij., as green wheat) 
(b) Cancel the word “and” between the woids “tending” and “cutting” in sub- 
rule (2) and subsMti^ therefor the word “or” 

[Lahore and N.-W,F P ] In 0. 21, R 75, sub-rule (2) after the word “stored” 
add the words “or can be sold to greater advantage in an unripe state, such as green wheat 
or gram" 

[Madras ] Substitute the following fot the existing rule — 

“75 (1) inhere the property to be sold is a growing crop and the crop from its 

nature admits of being stored but has not yet been stored, unless the Court deades to 
proceed under the provisions of sub-rule (2) hereunder, the day of the sale shall be so 
fixed as to admit of its being made ready for storing before the arnval of such da}', 
and the sale shall not be held until the crop has been cut or gathered and is ready for 
storing 

(2) Where the crop from its nature does not admit of being stored, or can be 
sold to greater advanfc^e in an unripe state, it may be sold before it is cut and gathered 
or m such unnpe state, and the purchaser shall be entitled to enter on the land, alnd 
do all that is necessary for the purpose of tending and cutting or gathering it " 

(Vide Fo>rt St George Gaseiie, dated 20th October, 1936, Pt II, pp 1394-1396 ) 


Notes. 

bid when he was subsequently appointed 
receiver as the two capacities were entirely 
distinct, (2) that a receiver, being in a 
fiduciary position and having special opportu- 
nities of knowledge should not be allowed to 
figure as a purchaser at an auction as that 
would place him ma position in which bis 
interest as a buyer would conflict with his 
1-106 


duties as receiver ; (3) that the principle that- 
he should not be allowed to purchase should 
be enforced by imposing an absolute prohibi- 
tion and not with reference to the merits of 
mdividual cases ; and (4) that consequently 
the sale should be set aside. 41 L.W 737— 
1935 M. 421=68 ML.J 597 
0. 21, R, 73.— Pleaders of parties are not 
debarred from purchasing, property sold in 
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[Nagpur. 1 Rule /5 —In sub-rule (2) oi R. 75, aftci Ihe words “being ^to^ed’’ 
mrrt the where appcais to the Court that the crop can be sold to greater 

aiiiantage in an nniipc stale". 

rbudhj 0. 21, R. 75 (2).— Jn Oiidh after the woids “being stored” >tda “or 
\\here it appea's to the Court that the crop can be sold to a greater advantage in an un- 
ripe slate” 

76. fS. 296.] Where the property to be sold is a negotiable instrument or 

, , . ^ a share in a corporation, the Court may, insted of 

authonae the sale of such instrument or share 
through a broker. 

77. [S. 297.] (1) Where moveable property is sold by public auction the 

. price of each lot shall be paid at the time of sale or as 

Sale by public auction. officer or other peison holding the 

sale directs and in default of payment the property shall forthwith be re-sold. 

(2) On payment of tlie purchase-money, the officer or other person 
holding the sale shall grant a receipt for the same, and the sale shall become 
absolute. 

(3) Where the moveable property to be sold is a share in goods belong- 
ing to the judgment-debtor and a co-owner, and two or more persons, oi whom 
one IS such co-owner, respectively bid the same sum for such property or for 
any lot, the bidding shall be deemed to be the bidding of the co-owner. 

78. [S. 298.] No irregularity in publishing or conducting the sale ot move- 

able property shall vitiate the sale; but any person 

Irregularity not to vitiate sustaining any injury by reason of such irregularity 
may sue. injured pg,.gQjj may institute a suit 

against him for compensation or (if such other 
person is the purchaser) for the recovery of the specific property and for 
compensation in default of such recovery. 

T- 79. [S. 299.] (1) Where the property sold is 
propwly^debts^nrshlres! “oveable pioperty of which actual seizure has been 
made, it shall be delivered to the purchaser. 

[S, 300.] (2) Where the property sold is moveable proper!) in the 
possession of some person other than the judgment-debtor, the delivery thereof 
to the purchaser shall be made by giving notice to the person in possession 
prohibiting him from delivering possession of the property to any person except 
the purchaser. 


Notes. 

execution. 10 111 But see 116 I C. 6S 

Nor their clerks. 49 A. 292=25 A.L.J. 173= 
1927 A. 76. But where the pleader is instruc- 
ted to purchase for his client, see 15 M, 98. 

0 21, R. 76.— The Court is not bound to 
sell throMh a broker. 8 W.R. 415. 

0. 21, R. 77.— The rule applies to the sale 
of moveable property other than a negotiable 
instrumml or stock. 4 C. 946. The officer 
conducting the sale has discretion to allow 
the purchase-money to be paid at a reasona- 
ble time after sale. 4N.W P.H.C.R. 37. The 
word "forthwith" indicates that no fresh 
proclamation is necessary. 12 M.454. A 
suit will he to set aside the sale if the tide is 
guaranteed 2 B 258. 

0 21, R 78 —There is no provision in the 
case for setting aside a sale of moveable 
property. 49 I C 140=12 P R. 1919. See 
clso 1927 A. 41 ; 115 1.C. 70. Money is not 
‘moveable property'. 1 R, 360=1924 R. 21, 
A sale of moveable property is void, where 
at the time of the actual sale, the judgment- 


debtor is dead, and his legal lepresentatives 
are not brought on the record 8 M.L J. 288. 
Effect of sale, where the attachment has not 
been duly made. See 5 A. 86 ; 2 B. 258 and 8 
M L J. 288. Where the article sold was not 
of the particular description asofleredand 
brought, the buyer can reject them and 
recover the money pai A 54 1. C. 315. There 
is no warranty of title in sales of moveables. 
2 R 202=97 I.C. 1029=1926 R.214. No 
appeal lies against an order confirming a sale 
of moveable or immoveable properties. 115 
IC 70=30 Punj.L.R. 421. Order 21, R.72 
provides that the decree-holder can himself 
bid for and purchase the property unless 
debarred by an order of Court. Where there- 
fore _ the officer in charge of the sale pro- 
ceedings dishonestly sent away the decree- 
holder m order that he should not hem a 
position to raise the bids, there is a serious 
irregularity in the conduct of the sale result- 
ing in loss to the decree-holder. 148 I C 132 
=11 0.WJJ. 116-1934 0.94(2). 
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[S. 301. (3) Where the properly sold is a debt not secured by a negoti- 
able instrument, or is a share in a corporation, the delivery thereof shall be 
made by a written order of the Court prohibiting the creditor from receiving 
the debt or any interest thereon, and the debtor from making payment thereof 
to any person except the purchaser, or prohibiting the person in whose name 
the share may be standing from making any transfer of the share to any person 
except the purchaser, or recceiving payment of any dividend or interest thereon 
and the manager, secretary or other proper officer of the corporation from 
permitting any such transfer or making any such payment to any person except 
the purchaser. 

80. [S. 302.] (1) Where the execution of a document or the endorsement 
Transfer oa negotabk of the Party in whose name a negotiable mstrumenl 
instrument and shares. 0^ a share m a corporation IS standing is lequircd to 
tiansfer such negotiable instrument or share, the 
Judge, or such officer as he may appoint in this behalf, may execute such docu- 
ment or make such endorsement as may be necessary, and such execution or 
endorsement shall have the same effect as an execution or endorsement by the 
party. 

(2) Such execution or endorsement may be in the following form, 
namely : — 

A B hy C D, Judge of the Court of {or as the case may be) in a 
suit by B F, against A B. 

(3) Until the transfer of such negotiable instrument or share, the Court 
may, by order, appoint some person to receive any interest or dividend due 
thereon and to sign a receipt for the same ; and any receipt so signed shall be as 
valid and effectual for all purposes as if the same had been signed by the party 
himself. 


81. [S. 303.] In the case of any moveable property not hereinbefore 
, provided for, the Court may make an order vesting 
otheTproper^.*^ property in the purchaser or as he may direct ; 

and such property shall vest aceordingly. 


Loc Am — [Rangoon ] In 0 21 the following shall be mcrfcd as R 81 -A — 
81-A Whenever guns or other arms in i aspect ot ^\hKh licences liavc to bo 
taken by purchasers under the Indian Arms Act, 1878, aie «*jld pubiic-aucUim m 
execution of decrees, the Court directing the sale shall give due nouce to the ilagisliate 
of the district of the names and addiesses of the puichasers, and of the time and place 
of the intended delivery to the purchasers of such arms, so that proper steps may be 
taken by the police to enforce the requirements of the Indian Anns Act 


What Courts may order 
sales. 


Sale of Immoveable Property. 

82. [S. 304.] Sales of immoveable property 
in execution of decrees may be ordered by any 
Court other than a Court of Small Causes. 


83. [S. 305.] (1) Where an order for the sale of immoveable property 
has been made, if the judgment-debtor can satisfy the 
Postponement of pie to that there is reason to believe that the amount 

enable judgment-debtor to decree may be raised by the mortgage or lease 

or private sale of such property, or some part thereof, 


raise amount of decree. 


Notes. 

0. 21, R . 80— Court can cancel a previous 
endorsement as well under this rule, 12 1.C. 
913=4 Bur. L.T. 138. The rule is only per- 
missive and not obligatory. Ill LC. 225= 
1928 M.W N. 442=1928 M. S7l. 

0, 21, R. 81,— A mortgagee of moveables 
cannot follow the moveable property into the 
hands of the auction-purchaser. 1925 C. 164. 
On this ride, see also ^ I C. 370=1925 R. 
303. 


0. 21, R 82 —Sale of immoveable pro- 
perty by a Court of Small Causes confers no 
title on purchaser, 17 W.R. 309. See also 7 
M. 592 ; 8 M 8. Court of Small Causes must 
proceed under S. 39 m all cases where execu- 
tion is sought against the immoveable pro- 
perty of judgment-debtor. 7 M. 592; see also 

O. 21, R. 83.— Sub- rule (3) is new and 
follows the ruling in 6 M L.J. 187. See also 
33 C. 331 Provisions of this rule are in- 
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or of any other immoveable property of the judgment-debtor, the Court may, 
on his application, postpone the sale of the property comprised m the order for 
sale on such terras and for such period as it thinks proper, to enable him to 
raise the amount. . ' 

(2) In such case the Court shall grant a certificate to the judgment- 
debtor authorizing him within a period to be mentioned therein, and notwith- 
standing anytlimg contained in section 64, to make the proposed mortgage, 
lease or sale : , , ^ t 

Provided that all moneys payable under such mortgage, lease or sale 
shall be paid, not to the judgment-debtor, but, save in so far as a decree- 
holder is entitled to set-off such money under the provisions of Rule 72, into 


Vjuuri . 

Provided also that no mortgage, lease or sale under this rule shall be- 
come absolute until it has been confirmed by the Court. 

(3) Nothing in this rule shall be deemed to apply to a sale of property 
directed to be sold in execution of a decree for sale in enforcement of a 
mortgage of, or charge on, such property. 


84. [S. 306.] (1) On every sale of immoveable property the person 
^ , , declared to be the purchaser shall pay immediately 

re-Mle°M declaration a deposit of twenty-five per 

cent, on the amount of his purchase-money to the 
ofiicer or other person conducting the sale, and in default of such deposit, 
the property shall forthwith be re-sold. 


Notes. 

applicable to a decree for sale in a mortgage 
suit. 5S I C 816=5 L.L.J 67. Extension of 
time for redemption to enable mortgagor to 
raise amount by private sale is prohibited by 
the Code and no appeal lies from a refusal 
order. 46 M.L.J 71=1924 M. 234, There 
should be a reasonable probability of the debt 
being discharged within a reasonably short 
period. 21W,R. 146. In 15 W.R. 322 six 
nionths' time was given. Sanction must be 
given by the Court which passed the order 
for sale. The sanction of any other Court is 
of no use 23 B. 287. Where a property is 
purchased on the basis of Court's certificate 
granted before an attachment by another 
decree-holder, purchaser gets a good title. 
No formal confirmation is necessary. Order 
to pay the money to the creditor amounts to 
confirmation. 21 I C 210 But see 40 L. 
W. 720=1934 M 727=67 MLJ. 741. See 
also 19 E. 539. Guardian of a minor also 


cannot alienate property of the minor with- 
out the sanction of Court To have such t 
transfer set aside, guardian must return tiie 
consideration. 36 C.LJ. 326=49 C, 911 
\^ere decree was against two divided bro- 
thers, and the elder alone obtained permis- 
sion to sell by piivate sale, he could not sel 
the younger s share as well. The younger or 
payment of half the purchase-money coulc 
bis half-share from the purchaser 
11 E.W 213=52 1 C. 956. Grant of qualifiec 
permission to judgment-debtor — Subsequen 
cancellation— Rijrhts of prospective pur- 
chaser 151 1.C 528=1934 Pesh. 76 When 
there are several decree-holders and attach 
raents, the Court should, while grantmg per 
mission under R. 83, order the judgment- 

ofoS' 19M “ 


Appeal.— Order under 0. 21, R, 83 is not 
appealable. 109 1 C 524. 

0.21, R 84. Scope. — The rule does not 
prevent judgment-creditor from pioceeding 
against other properties belonging to his 
debtor. 8 C. 291. The conditions of this 
rule are indispensable, and there is no sale 
where they are not followed. 5 A. 316, See 
also 16 C. 33 and 14 M. 227. 

CONSTBUCriON OF SECTION.— Cl. 2, R. 84 
must be construed in such a way as to be 
consistent with R. 72, Cl. (2) and with the 
proviso to R 85 of the same order. 159 1.C 
228=42 L.W. 564=1935 M.893. Where the 
second part of R. 84 is put into operation, 
the first part ceases to apply, and hence the 
use of the word “immediately" in the first 
part cannot be relied upon in order to ascer- 
tain the precise meaning of the second part. 
The second part must be interpreted accor- 
ding to the plain meaning of the words con- 
tained in it alone. There is nothing in those 
words precluding the Court from passmg an 
order with retrospective effect. Hence where 
an auction-purchaser delays in applying under 
this second part, he should not be allowed 
the privilege which it empowers the Court 
to extend But where the auction-purchaser 
applied to the Court immediately upon the 
very same day as the auction and the subse- 
quent delay of four days was not due to the 
action of the auction-purchaser, but to the 
pToceedings of the Court Held, that the 
Court could dispense with the deposit under 
R 84 (2). 157 I.C 748=1935 Pesh. 123. 

Deposit —The deposit is to be made only 
after the bid is accepted and the person bid- 
ding declared to be the purchaser No 
deposit can be required from intending bid- 
ders. 9M.I.A 328; 118 I.C 901. An offer 
may be retracted at any time before it is 
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(2) Where the decree-holder is the purchaser and is entitled to set- 
off the purchase-money under rule 72, the Court may dispense with the require- 
ments of this rule. 

Loc. Am — [Oudh.] 0, 21, R. 84 (2).— The Court shall not dispense with the 
uquirements nf this rule in a case in which there is an application for rateable distribution 
uf assets. 


Time for payment in full 
of purchase-money. 

the sale of the property: 


85. [S. 307.] The full amount of purchase-money 
payable shall be paid by the purchaser into Court 
before the Court closes on the fifteenth day from 


Provided that in calculating the amount to be so paid into the Court, the 


Page 845 

[Madras ] 0. XXI, r 85 — Sulshiute the following for the ex.ia tiTi y 
lule-— 


The full amount of purchase money payable and the amount 
leqmred for the general stamp for the 
ceitifieate under r. 34 shall be paid by the 
puiehasei into Court befoie the Court 
closes on the fifteenth day fiom the sale 

o£ the property; 

Provided that in calculating the amount to be so paid into Court, 
the puiehasei shall have the advantage of any set-off to which he may 
be entfled under r. 72 


Time for payment m tuU 
of purchase money and of 
stamp certificate. 


10^=1934 Pesh 25. Where Juilge feTuses to 
accept the bid because he has got a higher 
bid It is open to him to order a re-sale and 
original bidder is not entitled to notice m 
that re-sale. 58 C. 788. If the deposit is not 
made under this rule, the sale is not null Md 
void. It is a mere irregularity 67I.C.427, 
144 1 C 314=10 O.WN 440=1933 0.345. 
See also 150 l.C 733=1934 P. 329. But sec 
S l.C. 66=15 CW.N 350 The officer con- 
ducting sale cannot extend time for payment 
of deposit and failure to deposit immediately 
annuls sale 30 l.C 230=2 0 L t. 216 But 
see 67 l.C, 427, 140 l.C. 98=1932 P. 342. 
Deciee-holder can withdraw the deposit only 
after confirmation of sale and is entitled to 
inteiest 25 l.C 859 Deposit compulso^ 
unless dispensed with by Court. 116 l.C. 
212=1929L 492. 

Bid under misapprehension— Restoration 
OF DEPOSIT -Power of Court —Where a per- 
son bids at an execution sale for a certain 
property under a misapprehension that he is 
bidding for another property and deposits 25 
per cent of the price, it is open to Court on 
his application to pass an order, before the 
sale is sanctioned by it, that the sale should 
not be enforced and to direct the restoraton 
of the deposit. 1935 A.W R. 29=1935 A L J. 
249=1935 A 204. 

Re-sale. — Any one who is interested in 
having the property re-sold can move Court 
for the purpose. He need not necessarily be 
the decree-holder. 138 1 C. 103=1932 A.L J. 
SOI The word “forthwith” indicates that no 
fresh proclamation IS necessary _ 12 M. 454 
As to whether the sale can be adjourned, 

16 C 33 (38) 1 12 if. 454=107 l.C. 274. When 
property is put up again forthwith and sold 


'M.' L J.bSd. ‘TfVlitic Luc nigncai Uiuuci aicj, 

to icquire the next higher bidder to deposit 
the money is illegal and open to revision. 42 
M. 776=37 M.L. J. 274 In a re-sale the officer 
conducting the sale need not commence from 
the next highest bid below that made by the 
defaulter. 1 W.R Mis 11. See 7 C 337. 
Default of puichaser in payment of deposit 
—No certificate by officer holding sale in 
form prescribed— Right of decree-holder to 
recover defiaency. 141 1 C 367=29 N L R 
52=1933 N 123. According to 0.21, R 72, 
as applicable to N W.F Province, no per- 
mission to bid IS necessary. But this does 
not impliedly dispense with the requirement 
of this rule which requires 25 per. cent, 
deposit, 165 1.C 554 (Pesh ) The sale is not 
completed until such deposit is made ; for, if 
such a deposit is not made, it is the duty of 
■ the officer conducting the sale to put the pro- 
perty up to auction again immediately. His 
action m doing so is not really a resale of the 
property but a continuation of the previous 
auction (ibvi.). 

Appeal. -An order setting aside sale on 
default to deposit purchase-money is not 
appealable 58 l.C 597. 

0,21, R. 85.— The words “into Court” 
have been added to remove the distinction 
which was drawn in 20 B. 745 between days 
on which the C3ourt and those on which the 
Courts office, respectively, is closed or open. 
When the time for payment expires during 
the recess, the money may be paid on the day 
the Court re-opens ISAfL.J 271=116 1 C. 
65=1929 N. 305 The sending of a postal 
money order by the purchaser does not 
satisfy the rule. He is bound to see that the 
money reaches the Court m time 22 B 415 , 
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— \UiLii Sill aaiuiuii IS teiidcrcd on anj day after 1 p.m. but oaid 
into Ciiuit on the next working daj beUeeii 11 a.m and 1 p m. the payment shall 1^ 
clcLTied to halo heeii made on the daj on which the tender is made ' 


86. [S. 308 ] In default of payment within the period mentioned in the 

j £ u i preceding rule, the deposit may, if the rniir+ 
payment ' defraying the expenses of the sSe ht 
forfeited to the Government, and the property shall 
be re-sold, and the defaulting purchaser shall forfeit all claim to the property 
or to any part of the sum for which it may subsequently be sold. ^ 

87. [S. 309.] Every re-sale of immoveable property, in default of pay- 

^ , ment of the purchase-money within the period allow* 

Notification on re-sale. foj. payment, shall be made after the issue 
o-F « nmolamatinn in the manner and for the period hereinbefore prescrib 


Page 846. 

[Madras ] 0 XXI, r. 87. — Substitute the following for the existing 
inle: — ^ 

Every resale of immovable property, in default of the payment 
o± tlie amounts mentioned m r. 85 within the period allowed foi such 
payment, shall bo made after the issue of arfiesh proclamation in the 
manner and foi the period hereinbefore prescribed for the sale. 

(G. 0 Ms No. 2922, Home, dated 28th October, 1936 ) 

diction to” extend rhe time wnM ueiauit ir 
made m depositing the balance of the pur- 
chase-money within IS days as required by 
R. 8S Court ought to order re-sale of the 
property and the only discretion is as regards 
the forfeiture of the deposit of 25 per cent. 

57 A. 658=153 1 C 910=1935 A. 243=1935 A. 

W R 28=1935 A L.J. 167. Extension of time 
can be granted with consent of parties. 100 
I.C 800=1927 L. 337. See also 122 I.C.S61 
Yet when no objection was made when it was 
extended and the sale confirmed and money 
drawn out, the sale cannot be set aside on 
account of want of consent 43 MX T. 477= 

69 1 C. 1001=1923 M. 48. See also 35 C.W. 

N.877. The property is liable to be re-sold 
when the decree-holder purchaser does not 
deposit the balance after deducting the 
decree amount 51 I.C 316. Amount of bid 
less or equal to amount sought to be set-off 
—Procedure. 1930M.W.N. 568. Jouitpur- 
chasers— Balance money paid by one enures 
for the benefit of the other as well 51 C 
992=1926 0 719, 1925 0164=81 lO 1029. 

Tender in Court of balance on ISth day— 

Payment into Treasury on next day— Tender 
amounted to payment. 148 1 O 348=1934 A. 

L.J. 71=1934 A. 817. In Collector's sales, the 
non-payment of three-fourths of the sale 
pnee within the time limited by R, 85, is a 
mere irregularity and does not automatically 
L Tsf ** of a sale afresh. 20 N. 

0. 21, R. 86.-Judgmeiit-debtor not entitl- 
ed to hare sale set aside under this rule 
when no prejudice was caused to him, and 
failure of deposit was due to mistake of 
Court 144 I.C. 699=1933 R. 104. The 
deposit alone can be forfeited and not the 
right whi^ the decree-holder has tinder the 
decree 7 W.R 110. The words “if the 
Court thinks fit are inserted to remove the 
certain circumstances 
Vide 25 M. 535. 95 I.C. 46=1926 ^^509! 


13 je.Yen apai l i l' ohl tmr - mm Louiu - a n 
order re-sale on failure to fulfil conditions 
subject to which decree-holder was permit- 
ted to bid. 1 P. 235=69 1.C 872. PmeSer 
paying 25 per cent, of purchase-money and 
not paying^ balance in time — Judgment- 
debtor paying off amount of decree and 5 
per cent, under R. 89 — Forfeiture of 25 
percent. deposit-Not proper-Purchaser 
T 9 «"Sht to S per cent, under R. 89. 151 
LC 310=11 O.W N. 1132=1934 0 429. In 
raecution of his money decree, A purchased 
the property, and deposited the amount of 
the purchase price minus the amount of the 
decree into Court. Prior to the sale.R 
another decree-holder had also applied for 
execution, and a second sale was held and B 
purchased the property. The Court there- 
upon passed an order confirming the sale in 
favour of A cancelling that in favour of B 
and directing A to pay the entire purchase 
price in cash. On default by the Court 
further ordered that B was entitled to re- 
cover toe amount by execution, .^rid.that 
toe order was erroneous. As between two- 
nval decree-holders against the samejudg- 
mrat-debtors, the Court had no authority to 
order that one decree-holder should pay 
another. The correct order should be to 
annul the sale and direct the re-sale of the 
pioperp? with a view to enable all persons 
entitled to lateable distribution to share in 

=19'^3T337 AL.J 336 

. R. 87— See 12 M. 454. There is no 

illegality in not mentioning time and place of 
re-sale in the sale proclamation, if no defici- 
ency results. 87 I.C. 1=1925 M. 631 
O. 21, R. 88 : Scope.— T he ordinary law 
Of prc-emotion is applicable to sales in exe- 
cution of decrees, and hence this rule which 
« A. 224 (228). Xe? also 
27 A. 670 (677) . The obj’ect of the rule is to 
enable a co-sharer to keep out strangers. 26 
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able preperty, and two or more persons, of whom one 
is a co-sharer respectively bid the same sum for such 
property or for any lot, the bid shall be deemed to be 

the '■^id of the co-sharer. 

S9, [310-A.] f 1 ) Where immoveable property has been sold in execution 


Notes. 

I C. 95=12 A.L.J. 1 148 A pre-emption suit 
^wllnot lie against such a bidder. {Ibid) 
The lenuirements of the rule are satisfied if 
the co^shaier asserts his right of pre- 
emption nhen biddmg for the same amount. 
^IC 654=3 OL.J. 405. 

Who ake Co-shasers.— Members of a 
joint Hindu family, other than that member 
who IS recorded in the Collector's register 
as sharer in the mehal are co-sharers. 7 A. 
184. A Hindu widow holding by inheritance 
her deceased husband's share in a village is 
also a co-sharer. 1 A. 452 But possession 
by her for life of a share m a village, in 
lieu of maintenance, does not make her a 
co-sharer 6 A. 17 See also 7 A. 860. _ 

Bid the Sum —There must he a distinct 
bid by the CO -sharer in the ordinary manner 
of offenng bids. 3 A 827. See also 2 A. 850. 

Illustrative Cases.— The conditions of 
pre-emption under Mahomedan Law do not 
apply to claims under this rule. 6N.W.P. 
289 If claimant has fulfilled the conditions 
of sale and his rights are clear, Court execu- 
ting the decree is bound to give effect to the 
light. 6 N.W.P. 272 , 7 N.W.P. 97, See also 
l A 272 and 3 A. 112, 1 A. 277;6NW.P. 
289 A person claiming to^ be a co-sharer 
cannot object to confirmation of sale in 
favour of the person recorded as auction- 
purchaser. 5 A. 42 Under Oudh Civil 
Rules, R 211, sale officer has no right to 
decide as to claims and objections. 145 1 C. 
281=10 O.W N. 816=1933 0. 401. 

Appeal.— No appeal lies against an order 
passed under this rule. 3 A. 674 , 5 A 42 
Also from an order refusing to restore to 
file an application under this rule, which has 
been dismissed for default. 29 A. 596 
0.21,R 89.- Scope.-5'«^ 58 LA. 50=35 
CW.N 81=60 M.L.J. 423 (P.Q Proceed- 
mgs under this rule are execution 
mgs. 0. 9 does not apply. 28Bom.L.R 668 
50 B. 457=96 I.C. 411=1926 B. 377. Pro- 
visions of R. 89, are to be strictly complied 
with 106 I.C. 568. See also 42 M.L.J. 71. 
Object of the rule is to prevent sales for in- 
adequate prices. 40 B. 557=18 BomL.R. 
571, Right conferred by this rule is not an 
absolute right which can be enforced by suit 
against any particular person. 18 C. 481. 
Rule must be strictly construed. One judg- 
ment-debtor is not entitled to take advantage 
of any deposit made by his co-judgment 
debtor, independently made. M L.J 71— 
65 1 C. 983. Also 89 M. 429=28 ML J. 262 
But^ee 22 I.C. S3. Rule applies to cases 
where attachment was made prior to 
date on which this rule became law. 18 M. 
477 ; 22 C. 767 (F.B); to the sale of a 
tenure in execution of a decree for its own 
arrears, 23 C 393; to sales in enforcement 


of decrees on an award by arbitrators in a 
partition suit 27 C\V.N. 466=1923 C 5^; 
to sales in mortgage decrees and to sales on 
the Original Side of Calcutta High Court, 

46 C 69=24 C.W N 1032. As io Ks.h Cui'rts 
generally, see 59 I.C. 432=24 C.W' h 536 
See also 41 il.L.J 465=68 I.C. 916, 25 M 
244 (RB.) , 25 B 104; 28 A. 778 ; 25 C. 703 
(FB);56 C. 477=1929 C. 574. Costs of 
suit— Mortgage suit on the Original Side, 
High Court— Application for setting aside 
sale— Item of costs whether need he paid 
approximately. 56 C. 477=1929 C 574, Rule 
not applicable to sales under Public Demands 
Recovery Act. 18 C.L.J. 628=18 CW.N, 
766 , nor to execution proceedings taken by 
a Collector, 25 A. 167. But see 31 B. 207, 
13 M.LJ. 221. “Court" means a Qvil Court 
and not of the sale officer when sale proceed- 
ings take place. 100 I.C. 726 (1), The 
word “property" means tangible property 
sold whether or not persons other than the 
judgment-debtor have any interest, and it 
does not mean the right, title and interest of 
the judgment-debtor alone S4MLJ 455= 
51 M. 246=1928 M 399 , 159 1 C. 1044 (2)= 
1936 O.W N 48=1936 0. 128. The interest 
of a mortgagee in a usufructuary mortgage 
IS immoveable property within the meaning 
of 0.21, R 89. (27 M.L J. 239, Diss from.) 
122 I.C. 409=1930 A. 110. A house, apart 
from the ground on which it stands (which 
belongs to an outsider) is immoveable pro- 
perty. 15 R D. 155=12 LR. 38 (Rev). Pay- 
ment under protest or subject to conditions 
—Not lecognised under the rule— Court 
cannot order decree-holder to furnish secu- 
rity before receiving payment. 1930 Af.W 
N. 524=1930 M. 921, 35 C.W.N. 1056 
Who can apply.— The expression “by 
virtue of a title acquired before purchase"' 
does not qualify “any person owning such 
property". So a purchaser from thejudg- 
eni debtor after sale can apply under this 
role. 24 ML.J. 205=18 I.C 579; 40 B. 557= 
37 I.C 211 ; 44 M. 554=40 ML J. 497 (RB.) ; 
54 1.C 753 ; 22 I.C. 193=38 ML.J 775 ; 52 1 
C 344 ; 4 PL.J. 340=51 I.C 873; 148 IC 
1082=1934 Pesh. 25. See contra 1922 L. 302 ; 
42 A. 7=52 I.C 331; 26 C W. N 149= 
49 C 454, 34 A. 186=13 I.C. 134, 9 I. 
C. 745=14 0 C. 33; 98 1. C. 739=1927 
M. 151; 24 L. W. 759; 48 A. 188=93 
IC. 24=1926 A 204 (F. B.). A lessee 
can apply under 0. 21, R. 89, though 
■oroperty is sold subject to lease. 51 M. 770 
=54 ML.J. 445=1928 M. 1191. A trans- 
feree under an unregistered document by the 
judgment-debtor after sale is not prevented 
from applying under this rule 42 M. 503= 
49 LC.m But 22 I C 193=38 M. 775. 
The judgment-debtor can apply even though 
the deposit money was raised by sale of his 
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Applicatioa to £ct aside 
sale on deposit. 


of a decree, any person, either owning such property 
or holding an interest therein by virtue of a title 
acquired before such sale, may apply to have the sale 


Notes. 

equity of redemption to his mortgagees. 

I.C 732=1925 0. 349 (2). Also a judgment- 
debtor who has effected a private sale of his 
property during the pendency of the attach- 
ment proceedings. 25 B, 531. A transferee 
after attachment can apply. 26 CL J. 127= 
36I.C. SIO. OKoere— If a transferee before 
attachment is entitled to make a deposit. 34 
L.W. 399=1931 M 753 Also a mortgagee 
after attachment. 100 I.C 82=1927 M 445= 
52MLJ 157. A mortgagor his asi interest 
and he can apply. 33 A. 481=10 1 C. 863 A 
pnor mortgagee who was not a party to the 
smt, and when the sale was subject to a 
mortgage not stating amount or priority, can 
apply. 28 0 C 221=1925 0. 429 A mort- 
gagee who has purchased the equity of re- 
demption m one portion can apply. 2 P. 715 
=74 I.C 102. Also a mortgagee. 21 M. 416. 
Also a prior mortgagee 53 I C. 958=27 
L.T. 130, 27 I.C 831=13 AJ-.J 271 , 12 I C 
783=178 P.W.R 1911. ButJee33A 481=10 
I.C. 863. A usufructuary mortgagee deposit- 
ing is not a volunteer 20ALJ 42=1923 A. 
127, also 25 O.C 78=1922 0 146. A 
benamtdar can apply 29 C. 1 at 6. A per- 
manent under tenure-holder under the E. B 
and Assam Tenancy Amendment Act has an 
interest in the property to set aside sale m a 
rent decree. 52 I C 237=23 CW.N. 597. 
Lessee can apply. 27 L W, 307=54 k.L.J. 
445 A purchaser of a portion of an occu- 
pancy holding can apply whether his interest 
IS ^falld against the landlord or not 8 CW. 
N. 232. See also 8 CW.N 55 , 31 C W.N 
1050=1927 C 817=55 C T08. A dar-mokar- 
andar can apply. 32 C 107. Also an under- 
ratyat. 11 CW.N. 742. A member of a jotHt 
Hmdti family can apply if the share of 
another member is sold 1928 M W N 101 
(1). 51 M 246=109 LC 297=54 M.LJ 455 
Also a decree-holder who is also a purchaser 
on the ground that the decree has been ad- 
justed, Avithout the concurrence of the tude- 
ment-debtor. 1C4 I.C 753, A man is not 
debarred from defending his action under 
R.89 because he desisted from his action 
wder 0. 21, R. 58. 25 L.W 106=99 I.C 893 
—1927 M. 327. The expression "owning such 
property by virtue of title acquired before 
such sale applies as well to long-standing 
debtor derived from judgment- 

Whocaknot apply person who pur- 
chases property before it is attached, and 
whose claim is rejected, and who files a 
suit under R. 63 cannot apply 7 CWN 
243 28 A 84. 30 C 214 SeeVso 30B 575- 
30 M 507 ,1/ ML J. 129 ; 34 L.W. 399. The 
person applying should ha\e an existing 
interest on the date of the application 17 
r 1207—22 1 C. 192=15 Cr.L.J. 48=41 
C 305. A person whose title is not affected 


5 


— See also 51 C. 49^^ 
B. 239 Nor a person in whose favour there 
is an agreement to sell. 17 L.W. 680=1923 
M. 659. Though application is by judgment- 
debtor tender of amount cannot be made by 
a peison who acquires an interest in the pro- 
perty after the auction sale 1936 OWN 
344=161 1 C. 424. Nor by a person who is 
neither an attorney, general or special, nor a 
Vakil or Mukhtar, for the owner of the 
immovable property sold. (Ibid). A second 
mortgagee when the sale is on decree for the 

f rior one, cannot apply under this rule. 31 

C37=9S.L.R.86. A mortgagee of non- 

transferable occupancy holding cannot apply 
29 1 C 916; also 22 CL J. 108=20 CW.N. 40.' 
A mortgagee after sale cannot apply. 39 M* 
L.J 84=55 1 C 856 (F.B.). It was held that 
a person whose interest was not sold and 
cannot have passed under the sale could not 
apply, and a puisne mortgagee could not 
apply. 25 M 244. See also 26 M. 332. A 
person expecting to get title and possession 
in a pending litigation cannot apply. 39 A 
700=^1 I.C 889. A part purchaser before 
sale cannot apply on the ground that the 
decree amount has been paid by himself and 
other purchasers of the rest of the property. 
52 1 C 641 Nor a person who has obtained 
a decree for specific performance of a con- 
tract of sale, when he has not executed his 
decree 161 I.C 26=1936 P 119, Right to 
apply under -Under-raijat without right of 
occupancy — Sale of holding for arrears of 
rent— Sub-tenant of under-raiyat— Right to 
have sale set aside 39 CW.N. 652 
Form of Application.— I t need not be m 
writing. 63 IC 140; 13 IC 404=9 A.LT 
12; 14 ML.T. 534=22 LC 291 But mere 
deposit does not amount to an application. 
66 IC 44=1922 M. 83 ; a/jo 9 I C 33 ;43 B. 
735—53 LC 135 , 32 I.C. 45. Lodgment sche- 
dule does not amount to an application. 95 
LC. 128 (1) =1926 M. 620, at least an oral 
application is necessary. 32 1 C 783=3 L W. 
174; 86 I.C 498 (1)=1925 M 909 In a 
written application no specific prayer to set 
aside sale is necessary. 4 P L.T. 295=58 1 C. 
629 . 34 P.L.R. 233=141 LC 421=1933 L 
210, 133 IC 407=1931 A. 756 As to 
defective applications, see 1925 N. 17 When 
a prior application to pay decree amount 
after attachment is dismissed, it does not 
operate as res judicata to an application 
under this rule. 44 M.L.J. 325=1923 M. 487 
(2) An application to set aside sale is not 
invalid because of the absence of prayer to 
that effect 106 1 C 333. See also 57 Cm, 
58 C 510 (Application by mortgagee to set 
aside mortgage^ sale under decree of High 
Court on the original side) . Agreement bet- 
ween decree-holder purchasers and judg- 



o. 21 , R. 89] The Code of Civil Proceduke (V of 1908), 849 

set aside on his depositing in Court,— 


Notes., 

mcnt-debtor on date of sale— Part payment 
of decree amount— Time fixed for payment 
of balance— Joint application to Couit piay- 
ing that on payment by fixed date sale to be 
set aside and in default sale be confirmed— 
Eftect— Time, if ot essence of contract— 
Non-oayment on fixed date— Order confirm- 
ing sale Held, (1) that though the parties 
agreed to substitute an agreed procedure for 
the procedure prescribed by law, it was 
nevertheless in essence, though not m form, 
one falling under 0 21, and that the applica- 
tion filed by the parties on the date of sale 
might be treated as an application under 
R. 89, and the order confiiming the sale vvas 
therefore appealable under 0. 43, R. 1 (;)j 
even if there be no appeal. High Court could 
interfere in revision if the order were shown 
to be wrong, as a question of jurisdiction 
was involved, (2) that the contract between 
the parties clearly showed that time was of 
the essence of the contract, and that on the 
expiry of time, fixed the sale automatically 
became confirmed, no order of the Court be- 
ing necessary for the purpose and there was 
nothing left which could be set aside after 
that date 16 P. 202=17 Pat L T. 940=1937 P. 
113 (F.B.) 

Parties to the Application.— Purchaser 
and decree-holder are necessary parties to an 
application under rule IS A. 407. ^t see 
4 P.L.T. 491=2 P. 800, also 1923 C. 394. 
Auction-purchaser and decree-holder who 
are already on record need not be specifi- 
cally mentioned and impleaded. 27 AX T. 
769=119 LC. 103=1929 A, 593; 1930 N. 5, 
1930 A. 167 In an application to set aside a 
sale under R. 92 read with R. 89 which is 
otherwise in order and in time, the omission 
to implead the auction-purchaser till after 
the expiry of 30 days allowed for the appli- 
cation IS not fatal to it (37 B. 387, Foil.) 
52 M. 861=1929 M 763=57 M L.J. 310. 

Fokum —Though sale was in execution by 
a Revenue Court, application under this rule 
must be made in Civil Court, 44 B. 50=54 
I C. 670. 

D.' POSIT “For Payment to the Decree- 
holder.*' — The words mean that the decree- 
holder is the person solely entitled to the 
money paid into Court 30 C. 262 But see 
contra, 1933 N. 347, If the decree-holder be 
the purchaser he is entitled to the 5 per cent, 
■on the purchase-money. 26 C. 449 (F.B ) , 
22 M. 286 , 10 M.L J. 228 ; 1933 A L J 78=145 
I C 872=1933 A. 292=55 A. 203. If the 
decree is joint in favour of two, but one 
alone gets permission and is purchaser, he 
alone is entitled to the profits 6 P. 386=103 
LC. 724 (2)=1927 P 288 A mere payment 
of the sale proceeds into Court does not 
satisfy the requirements of the rule. 23 B. 
723,8CWN 355; 7Bom.L.R. 263. As to 
what amounts to a valid deposit, see 1 P L.J. 
459=35 I.C. 779 , 35 C.W.N 1056. Sale of 
properties in several lots — Judgment-debtor 
twdering purchase-money of some proper- 
ties alone with five per cent compensation — 
1-107 


No valid deposit. 9 P. 310=1930 P. 31& 
See also 55 A. 123=1932 A LJ. 1107=1933 
A. ISS. The deposit must be in Civil Court 
and not in the treasuiy. 40 A. 425=45 1 C 
773. Butwc 131 LC 596=1931 A. 303. ‘ A 
deposit by a stranger other than a vakil or 
attorney is not valid. 12 I C. 4(^=9 A L J. 
12 A deposit under R. 89 is a voluntary 
deposit and the person mak'Pg the deposit 
cannot ma.ntain a suit to have the ?ale set 
aside and for refund of the ir.onc’ de .c‘-^r»d. 
7 P. 30. But see 57 E. b01=35 Leu L.L 4d2 
=1933 B. 239. Execution sale— Subseyiic..t 
private sale by judgment-debtor to purcha- 
sers in execution of items purchased by them 
—Purchasers willing to allow judgment- 
debtor to use moneys deposited by them as 
his— Amount sufficient to cover decree debt 
and poundage. Held, that the moneys 
deposited by them are in the custody of the 
Court till final orders are passed by the 
Court with lespect to the sale, they cannot 
operate upon it to enable the judgment-debtor 
to use the same for the purpose of 
setting aside the sale under R &9 The rule 
cannot be said to be complied with and the 
sale cannot therefore be set aside. 45 
L,W. 88=1937 M 270= (1 937) 1 MLJ.264. 
Deposit by auction-purchaser under sale, 
before confirmation, cannot be taken advan- 
tages of by any person to support his applica- 
tion under this rule. 31 I.C. 913 “Amount 
speafied in the sale proclamation,” meaning 
of. 5'?s96IC 77=1926 M. 765=50 ML.J. 
580 The term cannot be taken to include 
the amount due to the same decree-holder by 
the same judgment-debtor under another 
decree in respect of which the decree-holder 
IS allowed to claim rateable distribution sub- 
sequently A proclamation of sale is the 
only document to which publicity is intended 
to be given under the rules. 156 I.C. 965=37 
P.L.R. 298=1935 L. 423 Amount mentioned 
in sale proclamation less than decretal 
amount— Judgment-debtor cannot take ad- 
vantage of such mistake _ 1934 L. 790. 
Deposit under- Sum paid is smaller than 
that mentioned in sale proclamafon- Vali- 
dity. 31BomLR 433=117 I C 527=1929 
B 215 ‘Any amount' means what actually 
was received by the decree-holder and does 
not include sale proceeds. 25 Bom L.R. 446 
=73 I.C. 454. No cash payment is necessary— 
Agreement to set-off decretal amounts to 
paWut. 14 I C. 326=1912 M W N. 756, 
also 24 M.L J. 205=18 1 C 579 It is open to 
the decree-holder to waive the whole of the 
decree amount or to accept a lesser amount 
or to receive anything which is an adequate 
equivalent of the amount owing to him, 42 
L.W 692=1935 M 1050 Where, therefore, 
the decree-holder agrees to accept from the 
judgment-debtor a mortgage in satisfaction 
of the amount due to him under the decree, 
the judgment-debtor applying to set aside 
the sale need not deposit any portion of the 
dqcree amount at all ; it is enough if he 
deposits only the five per cent, under R. 89 
(1) (a)* 0id). It IS not for the auction- 



850 


Th?. Civil C n , -v jal (Imperial Acts), [0. 21 , R, 59 

(a) the ?ui chaser, a sum equal to five per cent, of the 

purchase-moiie} , ard 

tb) for pajmeiit to the decree-holder the amount specified m the 
piodaniation 01 sale as that for the recovery of which the sale Was ordered, less 
any amount \.'iuch may, since the date of such proclamation of sale, have been 
leceived by the decree-holder. 

(2) Where a person applies under rule 90 to set aside the sale of his 


Notes., 

liurchaser to insist that there must be an 
actual receipt of cash or deposit of the entire 
amount. He receives his five per cent, and 
has no grievance, and he cannot be heard to 
say that it is not open to the decree-holder 
to waive the decree-amount or accept any 
adequate equivalent. {Ibid.) Money paid 
to decree-holder privately is equivalent 
to deposit 1933 N. 349 See also 1934 N. 
21=150 IC. 611; 39 C.W.N. 829=61 C.LJ. 
313. Payments may have been made to decree- 
holder before sale. 39 C W.N". 829=61 C.L 
J 313. A mere compromise or admission of 
decree-holder would not be suffiaent. 55 A. 
697=1933 A.L J. 1004=1933 A, SIO Paymet by 
cheque insufficient. 27 1.C. 6 S &=8 Bur.L.T. 80. 
Where a short amount was paid, having been 
misled fay an officer of Court, on payment of 
balance sale should be set aside 22 1.C. 842; 
see also 18 C. 481 ; 33 C.W.N. 1170. But see 13 
P, 641. Where a sum less than the sum due 
is deposited owing to a bom fide mistake m 
calculating the amount, see 26 C. 449 (F.B.) , 
o/jo 21 A.L.J. 162=1923 A 315=6 R. 490= 
113 I.C 810 (2). Bengal Fatni Regulation, 
S. 14-A ( 6 )— Relative scope— -Deposit to set 
aside sale— Interest-Calculation of 61 C. 
L.i. 39. An order setting aside sale 
and entering satisfaction when the ' amount 
was deposited, is valid and not 'ultra 
vires^ merely because the creditor did 
not include interest in the execution petition. 
41 C.L.J . 391=1925 C. 948. But see 13 P. 641 
=151 I.C 618=1934 P 330. The extent of 
deposit IS the amount of decree in execution 
of which the sale was made, and not those 
of other decree-holders claiming rateable 
distribution. 17 I.C. 920=23 M.L J . 585 ; also 
37 B. 387=15 Bom.L R. 244, 14 L. 55=34 P. 
L.R. 273=143 I.C 768=1933 L. 226. Money 
once paid to set aside sale cannot be reco- 
vered from decree-holder after sale on the 
ground that judgment-debtor had no saleable 
interest m the property. 45 B. 1094=23 Bom 
L.R. 455. See also 13 1 C. 144=16 CL J. 156. 
But (irrespective ot the applicability of R. 
89) a third party purchaser before attach- 
ment, if he subsequently succeeds in his suit 
for declaration of his right to the property 
IS entitled to refund of the deposit from the 
decree-holder auction-purchaser, S 72 
Contract Act. 34 L.W. 399=1931 U. 753 
When the mortgagor pays the amount, it has 
the effect of redeeming the properties. 60 
I.C 56(^7 O.LJ 620 The acceptance by a 
landlord of a deposit from a transferee 
means a recognition of the transferee as 
tenant. 36 I.C 701. Deposit must not be 
made subject to any condition or under 
protest. 58 M. 972=42 L.W. 307=158 I.C, 


207=1935 M. 842=69 M.L.J. 349 (F.B) 
Where a conditional deposit was made’ but 
the condition was withdrawn before an an- 
plication to draw the money was filed, it wL 
held that the deposit was a valid one 2 P 
534=72 I.C. 907. Two deposits by both the 
judgment-debtor and a mortgagee after sale 
each depositing a portion of sale amount and 
two applications by them, can be treated as 
one proceeding and the sale be set asirfp 
49A.839=25A.L.J. 576=102 I.C 471^9^ 
A 561. Sale set aside— Purchasei is entitled 
to mterest and costs besides the S per cent 
deposited under R. 89. 57 C 676 A judg- 
ment-debtor who wishes to take advantage 
of R 89 must strictly comply with the saine 
by paymg all amounts as directed by the rule^ 
Hence a deposit of merely 5 per cent, with- 
out the sum mentioned in Cl. (b) for pay- 
ment to the decree-holder is rot sufficient 
even though the decree in executon of which 
the sale has been held has been set aside 39 
M. 429, Foil. (Case-law reviewed.) 56 M 
808=1933 M. 598=65 M.LJ 2S3. 

0. 21, R 89 ( 1 ) (b). — An amount which 
has been deposited in Court cannot be said 
to have been received within the meaning of 
this section Received cannot mean "vir- 
tually or constructively received". 1933 M 
265=36 L.W. 967=141 1 C. 167. Sec also 1932 
A.LJ. 1107=55 A 123=143 I.C 127=1933 A 
155. But see 55 A. 200=145 I C. 872=1933 
A.LJ. 78=1933 A. 292. 

9 ’ ( 2 ).— When an application 

under R. 90 is dismissed for default, the 
applicant is not precluded from applying 
under this rule. 43 1 C 340=20 0 C. 339: 106 
I.C. 568; 1161 C 490. Where an application 
under R. 90 is made before the sale is con- 
cluded, Its existence is no bnr to an application 
under this rule. 1926 A. 754. An applicant 
under this rule cannot impugn the sale on. 
grounds set out m R. 90 28 C. 78 When a 
judgment-debtor is allowed to apply under 
this rule, the Court cannot entertain objec- 
tions to the sale 21 A.L J. 340=1923 A. 503. 
See also 47 A. 850=1925 A. 778. 

Where an application is made under R. 89^ 
the Court is bound to pass an order setting 
aside the sale, and it ought not, after the 
depos’t has been made, to entertain an appli- 
cation under R. 90. 58 M. 972=42 L.W 307= 
1935 M. 842=69 M.L. J. 349 (F B.). Where 
therefore two applications are made, one by 
the judgment-debtor's mortgagee under R. 89, 
maldng the necessary deposit, and another by 
the judgment-debtor under R. 90, and both 
are allowed by the Court on the same day and 
the^ sale is set aside, the decree-holder is 
^titled to payment out of the decree amount 
deposited by the mortgagee, and he cannot be. 
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immoveable propert) , he shall not, unless he withdraws his application, be 
entitled to make or prosecute an application under this rule. 


(3) Nothing m this rule shall relieve the judgment-debtor from an}* 
liability he may be under in respect of costs and inteiest not covered by the 
proclamation of sale. 

Loc. Ams.“t Allahabad and Oudh.J R. ^ (1).— Fo;- the words “any per- 

such sale” in sub-rule (1), stibsiiiitU “the judgment-debtor, or 

any person deriving title through the judgment-debtor, oi ary person holding an interest 
m the property*’. 

[Calcutta.] 0. 21, R. 89 (1). 

In sub-rule (1), R. 89, 0. 2l, catUcl the words ‘‘either ov.ning such properly, 
or holing an interest therein by virtue of a title acquned before such sdc” and 
substitute the words “whose mterest is affected by such sale, (provided thac such iiuen.sL 
has not been voluntarily acquired by him after such sale) 

[Lahore.] In sub-rule (1) of this rule for the words “any person . ... 

acquired before such sale”, subsittttte the words "any person claiming any interest in 
the property sold at the time of the sale or at the time of makmg the application under 
this rule or acting for or in the mterest of such a person”. 


Notes. 

refused payment c n the ground that the sale 
■was set aside under R. 90 or that the deposit 
was made by the mortgagee under R. 89, 
under protest. (Ibtd ) 

Limitation -See 87 1.C 722=1923 0 411. 
See also 28 Bom.L R. 510=95 I.C 549 (1)= 
1926 B. 33^ Deposit is condition precedent 
to-an application It is the deposit which 
must be within time. 33 I.C. 996=3 LW. 
271 But see also 66 I C 44=1922 M. 83, 48 
M.L.J 405 , 87 IC. 722. Whole amount 
must be deposited within 30 days. 1925 N. 
30 Where the circumstances of the case 
show that the applicant is ready to deposit 
the sum required, the Court can entertain the 
application, always provided that the apo^li- 
cant has an interest by virtue of title. But 
the application and the deposit have both to 
be made within 30 days 161 I.C. 26=1936 
P. 119 As to -w hat is to be taken as the date 
of sale for purpose of limitation, see 29 C 
626. Fee fl/jo 1926 B 335; 9 Luck. 393=147 
I.C 1077=11 O.W.N. 18=1934 0. 25. Appli- 
cation for setting aside sale— Deposit of sale 
price and five per cent — Sufficiency — One 
arma in the rupee to cover costs if need be 
deposited m time. 118 1 C 805. Tune begins 
to run from the day when the purchaser was 
declared and was ordered to deposit 25 per' 
cent. 30 A. 65=10 A L.J. 475. Time runs 
from the date of deposit under R. 84 (Ibid.) 
It matters not if the sale is even confirmed 
if the deposit is in time. 27 I.C. 656=8 Bur. 
L.T 80 The Court has no power to extend 
time. 36 I.C. 809 , 1926 L. 639 ; 1928 R. 286 ; 
1933 R. 8. 1 If it can do so with the consent of 
parties, see 36 I C 809. Even with, the 
consent of parties time cannot be extended. 
39 1 C. 664=2 P L J. 164. But see 157 1 C 
803=1935 0 W.N. 975, Delay not due to any 
act of the person depositing but to the officer 
of the Court is to be excused. 10 1 C 51=13 
CL T. 467; 52 IC 161::^17A.LJ '991; 15 
CL.J. 83=10 I C. 889=16 CW.N. 904 ; 9 
NLT 57=96 I.C. 376 (1)=1926 N. 331; 36 
P.L.R. 101=1934 L 87S. Also due to the 
delay of the treasury. 37 A. 591=13 A,L.J. 
793. The application too, not merely the 


deposit, must be within time. 66 I.C. 44= 
1922 M 83; 161 I C. 26=1936 Pesh. 119. 
Also 48 M LJ 405=1925 M 639; 87 I.C 722 
=1925 0. 411. But see 33 I.C 996. 

Appeal— No appeal lies against an order 
setting aside a sale 27 A 263. But see 31 
B. 207 , 6 CW N. 57 , 30 M. 507 ; S CJ- J. 204. 
But against an order refusing to set aside, 
an appeal lies. 12 I C 169=12 MX T. 380. 
See a/jo 36 I.C. 809. Appeal against order 
dismissing application under this rule — ■ 
Failure to implead auction-purchaser — 
Appeal whether liable to be dismissed. 9 
P. 310=1930 P 318. See also 142 1 C 623= 
34 P L.R 8=1933 L. 324 No appeal lies oit 
an order refusing stay, when the sale itself 
was not confirmed 3R. 132=1925 R. 217. 
No second appeal lies under this rule 44 B. 
472=56 I.C 597 See also 38 C. 339=15 C.W. 
N m, 17 I.C 884=8 N. L.R. 177, 36 I.C. 
769, 33 C W.N. 1170 Order refusing to pay* 
to decree-holder amount deposited under 
this rule is not one under S. 47 and is not 
apealable. 58 M. 972 (F B ). (noted supra.) 

Review.— W'hether restoration of an appli- 
cation under this rule to set aside order of 
dismissal for default, is possible, is doubtful. 
But a review petition lies 22 MX.J. 148=12 
I.C.35], 

Revision —Revision lies when the lower 
Court improperly refuses to set aside sale. 
21 A.L.J 162=1923 A. 315. But jw 40 A. 425 
=16A.L.J. 433 See also 118 I.C 805, 152 
I.C. 259=15 Pat.L.T 511=1934 P. 540. 

0. 21, R. 89 (Lahore H C. Amend- 
ment) . Right to apply under— Inteeest at 
TIME OF APPLICATION— Sufficiency —Under 
R, 89, as amended by the Lahore High Court 
in 1932, it is not necessary that the applicant 
desiring to have a sale set aside, should either 
own the property or hold an interest therein 
prior to the sale It is sufficient if he da ms 
an interest in such property at the time of 
making the application under the rule. 1935 
L 51. A person who has obtained a mort- 
gage of the property after attachment can 
come forward under R. 89, a? amended by the 
lahore High Court, and by making the 
necessary payments save the property and 
prevent its sale from taking place. 1936 L. 561. 
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[Madras.] tr-e following /or sub-nile (1) 

“(1) V/hcre loano^ablc p^opertj’ has been sold m execution of a decree, the judgment- 
■debtoi, or an> person deriving title from the judgment-debtoi, or any person holding 
an irtcrc!! m the property may apply to have the sale set aside on his depositing m 

(ti) for payment to the purchaser, a sum equal to S pei cent, of the purchase- 

money.^^a pJ^J.^nent to the decree-holder, the amount specified in the pioclamation 
of sale as that for the recovery of which the sale was ordered, less any amcfunt wfaidi 
may, since the date of that proclamation of sale, have been received by the decree- 
holder : 

Provided that where the immovable property sold is liable to discharge a portion 
of the decree debt the payment under edause (b) of this sub-rule need not exceed such 
amount as under the decree the owner of the property sold is liable to pay ’’ 

(Vide Fort St. George Gazette, dated 20th October, 1936, Part II, pp. 1394-1396 ) 

[Nagpur.] Rule 89.— In sub-rule (1) of R. 89, far the words “any person 
either owning such property or holding an interest therein by virtue of a title acquired 
before such sale” substitute the words “any person claiming any interest m the property 
sold at the tune of the sale oi at the time of the petition, or acting for, or b the 
interest of, such person”. 

[N.-W F.P.] In sub-rule (1) for the words “either owning before 

such sale,” substitute “either claiming any interest in such property at the time of sale or 
at the time of application, or acting for or m the ^terest of such person.” 

90. [S. 311.J (1) Where any immoveable property has been sold m exe- 
cution of a decree, the decree-holder, or any person 
Application to set aside entitled to share in a rateable distribution of assets 
riS 2? fra°ud.^ irregula. interests are affected by the sale, may apply 

to the Court to set aside the sale on the ground of a 
material irregularity or fraud in publishing or conducting it ; 


Notes. 

0. 21, R. 89 (Nagpur).— Provisions of the 
nature of R. 89 (2) must be construed vnth 
reference to the usual rules that the singular 
includes the plural, the male the female, and 
in all cases where the law allows devolution, 
the assignee or other person on whom the 
rights m question have devolved has to be 
substituted, as far as may be, for the onginal 
owner of the interest, subject of course to 
any express or implied prohibition to the 
contrary. Although this rule finds no place 
in the General Clauses Act, yet it is a princi- 
ple of general application nevertheless The 
difficulty usually lies in determining when the 
law permits of devolution, and not m apply- 
ing this principle once that is ascertained 
1937 N, 161 Sale by judgment-debtor after 
application by him under 0 21, R, 9(h-Pur- 
chaser depositing amount under 0 21, R. 89 
and applying for sale being set aside— Main- 
tainability— Procedure. (Ibid.). 

0. 21, R. 90 : Scope of Rule.— The scope 
of Rr 90 and 91 is entirely different The 
words “material irregularity" in R 90 go- 
verned as they are by the words “m publish- 
ing 01 conducting it” refer only to an irregu- 
larity in the procedure to be followed before 
a property is put up to sale and R. 91 comes 
into operation in those cases where in spite 
of the prescribed procedure having been 
regularly followed, property has been sold in 
which the ju Igment-debtor had no saleable 
interest 12 P 665=14 P L T 388=1933 P. 
435 (S.B.) Objections relating to the failure 
to deposit 25 per rent of the purchase 
money in the first instance and the balance 
of the purchase money later and the accept- 
ance of an improper bid, come within the 
purview of R. 90 38 P.L R. 839=163 I.C 


765—1936 L. 969. R 90 does not refer only 
to an irregularity or fraud m publishing or 
conducting the auction-sale. The decree- 
holder is also responsible for any irregularity 
or fraud occurnng in the sale proclamation 
which IS itself piepared from the sale state- 
ment for which the decree-holder himself is 
responsible. 20 N.L.J. 111=1937 N. 140. 
Proceedings under this rule also come with- 
in the scope of S. 47. 34 1 C. 829=30 M.L.J. 
611; but are not proceedings in execution. 
62IC.608=6P.L J 253 But 87 I.C. 413 
— 1925 M. 1142. Order 9 does not apply, but 
an application dismissed for default can be 
restored under S. 151. 1931 A L.J. 622=1931 
A. 594. See also S3 C. 679=1926 C 773, The 
addition of words "or fraud" takes the case 
out of S. 47 and brings it under this rule 4 
L, 243 A sale can be partially set aside 
under this rule. 44 CL J. 167=98 I.C 206= 
19^ (^ 1219. Where, in an application to 
set aside sale on the ground of fraud and 
substantial injury, these allegations are 
found against, it is the duty of the Court to 
confirm the sale. 58 LA 50=1931 P.C33= 
60 M.L J, 423 (PC). Before a sale can be 
set aside on the ground of irregularity, a 
connection must be established between the 
irregularity and the loss to the judgment- 
debtor on account of the sale of the property 
at a low price, 158 I.C. 167=1935 L 390. 
Decree directing possession of land by re- 
mwal of materials of a house standing on it 
—House attached by decree-holder for costs 
and house was not detached and house was 
sold Held, house was immoveable property 
under R. 90. 124 I.C 48 ; IS R D 155. Before 
setting aside a sale on the ground of irregn- 
u ’^uder R. 90, Court must give decree- 
holder an opportunity to show that no sub- 
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Provided that no sale shall be set aside on the ground of irregularity or 


Notes. 

stantial injury had resulted , and when Court 
decides the application and orders the sale 
to be set aside in the absence of evidence 
which the parties wish to adduce, the order 
cannot stand. 1S2 1.C. 259=15 P.L.T. Sll= 
1934 P. 540. Where a Court directs an 
enquiry as to the value of the property to be 
sold in execution, it cannot ignore the result 
of such an enquiry and take any imaginary 
figuie or state the value of the property in 
the sale proclamation at any figure it thinks 
proper. It would be an irregularity. 37 Bom. 
L K. 489=159 1 C. 358=1935 B. 331 Sale of 
holding under rent decree— Purchase by 
judgment -debtor— Application to set aside by 
mortgagee of part of holding— No finding 
of fraud or irregularity— Powers of Court 
to set aside sale under S 173, B. T. Act. 154 
LC 721=16 P.L.T. 216=1935 P. 210. Appli- 
cation under this rule is not maintainable 
after application and deposit made under 

O. 21,R 89 69 M.LJ. 349=58 M. 972=42 
L.W 307= 158 LC. 207=1935 M 842 (F B.). 
Proceedings under this rule— Compromise- 
Payment of money under, whether proper 
tender. 157 LC 31 

Meaning of Terms— Decree holder — 
This expression is not limited to the decree- 
holder at whose instance the property was 
first attached. 10 M. 57. The “interest" 
contemplated is interest at the time of sale 
and not at the time of application. 87 LC. 
94. “Interest” means interest in the property 
sold. The general creditors expecting a 
higher dividend have not such an interest as 
is contemplated by the rule 39 LC 932=10 
S.L.R. 189 But see contra 103 I C 499=1927 
M 783=53 M.L J. 229, 1928 M W N. 216 

Applicabiliti' — The subsequent setting 
aside of an er parte decree, after sale m 
pursuance of the decree, does not afiect the 
title of die purchaser 38 C. 622=15 C.W.N. 
875 Rule does not apply when a sale of one 
decree sold in execution of another is sought 
to be set aside. 64 1 C. 388 The rule applies 
when the ground of setting aside sale is fraud 
1 L W 1033=26 I C 369 Also 66 LC 220. 
Fraud after publication of sale proclamation 
is covered by this rule. 48 LC. 560=3 P L.J. 
645. Question of jurisdiction cannot be 
raised in an application under this rule. 3 A. 
LI 140. Northatdecree was partly satis- 
fied, which can be raised only by a separate 
application under S. 47, 152 LC. 1014=1934 

P. 664. See also 18 A 141 (144). Where 
after dismissing the applications under R. 
90, made by some of the judgment-debtors, 
the Court passes an order setting aside the 
sale on an application by another judgment- 
debtor under the same rule, the order will 
take effect only so far as the share and 
interest of that judgment-debtor are con- 
cerned, and the sale will stand confirmed so 
far as the share and interest of the other 
judgment-debtors are concerned. 41 C.W N. 
224. When sale is held in different lots, and 
irrepilaiity and loss is proved only as re- 
gards the sale of some lots, the sale of the 
other lots must be confirmed. 59 M 438=43 


L.W. 32=1936 M. 121 When setting aside 
the sale, the Court has power to order 
interest on the purchase-money as well to be 
paid to the purchaser. 48 LA. 24=40 M.L.J. 
141=25 C.W.N 366 (P.C). An objection 
that the property attached and sold is not by 
law saleable, cannot be entertained under this 
rule See 7 A 041.7A 365; 21 B,463;6M. 
237. 20 C 8 (P C.) ; 7 C o3. 24 M 311 (315). 
See also 6 C.W.N 42. u C W.N 48 (57) ; 30 
C. 152 ; 8 C. 932 ; 25 .\r 2'-i4 ( H .B.) ; 6 C.W N . 
5; 1 1?,L T. 742=57 I C 26! An objection 
that a minor was not properly rer'.C'Co'ed 
doe.s not come under tbs rule.' 9 I C .;52=9 
M L T 260. But sec contra 64 1 C 25=35 
C.L.J.9. Also 29 J.C. 211 The rule applies 
to Receivers appointed by Court. 6 Bom.L. 
R 1140. When Receiver applies to have the 
sale set aside it is not open to judgment- 
debtor to file an independent application for 
the same purpose. 37 C.W N. 146 An appli- 
cation to set aside a sale held by a Collector 
cannot be entertained under this rule 11 A. 
94 (F.B ). This rule will not apply if the 
sale itself is a nullity. 35 I C. 404. A sale 
held even on the face of an injunction to 
stop it, IS a nullity 88 1 C 532=1925 0. 424. 
Where judgment debtor did not until after 
the sale had been completed put forth the 
plea that he was an agriculturist, held, that 
the plea could not be allowed to be raised. 32 
Bom L.R 436. Where the date fixed for 
sale was a holiday and the sale was held the 
next day the sale is not a nullity. 37 C.W. 
N. 146 

Invalid Sales— See 10 C. 410; 7 A 676, 
12 A. 96; 16 A 5; 11 A. 333 ; 21 A 311; 10 
A 506. Where decree-holder himself is the 
auction -purchaser, it is open to judgment- 
debtor to assail the validity of the sak on 
grounds apart from those specified m R. 90, 
eg., that the sale of ancestral property 
which ought under the G. 0 to have been 
conducted by the Collector, having been con- 
ducted by the Amm of Civil Court, was 
without jurisdiction. 143 LC. 122=1932 A. 
L.J 1118=1933 A. 192 Sale conducted at a 
time and place other than that notified, is 
not a sale at all. 7 A. 676. So also is sale 
held before the expiration of the 30 days 
required by R. 68, and without the consent 
of the judgment-debtor. 11 A 333 ; 21 C. 66 
=20 LA. 176 (PC); 1933L. 186=145 LC. 
125. But jw 68 LC. 363=2 P.207. Effect of 
sale held without the property being attach- 
ed. 5 A. 86; 21 A. 311; 10 A 506 See also 
32 C 296 at 314; 68 1 C. 843= 1923 N 18; 18 
C 188 , 34 C. 787, 1 R 533=1924 R. 124; 21 
I C 46 ; 36 1 C. 292. Where a person is not 
aware of the sale proclamation and false 
representations are made to him by the 
bailiff as to the nature and interest put to 
sale and he pm chases the property relying 
on those representations, the sale must be 
set aside. 164 I C. 202=1936 R. 327 A 
summary rejection of an application under 
this nile without an investigation is impro- 
per and will not be sustamed. 85 I C. 779= 
1925 N. 289, An omission by the ofl&ccr 
conducting an execution sale to record the 
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hid oi a bidder an irregulantj , but when 
there lb noihing to show that the judgment- 
debtor suffered substantial injury on account 
of such omission and there is not even any 
allegation that intending purchasers were 
dishonestly sent away by the decree-holder 
or the sale officer or any one else, the sale 
will not be set aside. 11 O.W.N. 1618=153 
I.C 853=1935 0. 154, 

Notice.-— When no notice is given under 
R. 150 of the Civil Rules of Practice (M.), 
the sale is void, 16 M L. J. 9. Aho when no 
notice is given under 0 21, R 22 91 I.C- 
711=1926 0539, 146 1, C 681=1933 Pesh 71, 
but not mere irregularity in the seivice of 
notice. 13 P. 467=149 1.0828=15 P.L.T. 
.273=1934 P 274; nor error in giving wrong 
address in the notice, speaaily when it is the 
same address as in the plaint, for the decree- 
holder has not acted mala fide. (Ibid.) The 
provisions of 0 5, R. 19, are imperative and 
when there is no declaration that the servuce 
IS due service, the service cannot be held to 
have been duly effected at all. 156 1 C 699 
=42 L.W. 39=1935 438 Application for 

setting aside— Receiver notin possession— 
Wiether entitled to notice. 7 R. 425=1929 
R. 311. The Code does not lay down that the 
parties who would be affected by an order 
settmg aside a sale under R. 90, should be 
formally impleaded as parties to the appli- 
cation made for the purpose It is sufficient 
if notice is issued to them before the sale is 
set aside. 62 C 286=157 1 C 637=39 CW 
N. 186=1935 C.502 

LmiTATioBr.— When an application to set 
^ide a sale in execution is time barred, the 
Court has no junsdiction to set aside the sale 
(1926 L. 379, Rel.on.) 1935 L.972, The 
application must be made within 30 days of 
the date of sale. The period might be exten- 
ded under S. 18 of the Limitation Act on the 
ground of fraud. 14 C 679; see also 1926 
C. 229; 30 Cat 153, but not under S* 4 of 
the Ltmitalion Act. 92 I C. 839. Whether 
benefit of S 6 Limitation Act is available to 
^plication under this rule, 1935 P. 450. See 
^ C, 626, as to what day is to be taken as the 
date of sale”. Time runs not from the date 
of sale but from the date of knowledge of 
C 119. But w 48 1. 
C 970. Also 60 I.C 529 (P.) It is sufficient 
11 the application is in time. It does not 
matter if the particulars of the irregularities 
30 days after sale. 48 A. 
286=24 A LJ. 286=1926 A. 305. Where a 
void sale is sought to be set aside, then the 
application would not be under R. 90, but will 
be deemed to be an application made in exe- 
cution governed by S. 47, to which Art. 
ifSl, Limitation Act, would be applicable. 151 
244=1934 A.L.r. 859=1934 A. 314. 
Where the real purchaser was included as 
a party after 50 days, while the application 
was within time against the ostensible pur- 
chaser, the application is within time, if 
the applicant did not know of the existence 
of a real purchaser at the tune of the appli- 


cation. 76 I.C. 507=1923 A. 462. As to 
whether an application by a bona fide pur- 
chaser on the ground of fraud is barred 
27 CWN. 587=1923 C 538. When a 
chaser can apply, see 38 M.L.T. 228=55 T r 
333; 47 A. 479=1925 A 459. Also 18 N L R 
98=1922 N. 113;S PatL.T. 41=74 I.C. 

(2) ; 107 I.C 494 But fee 47 C L.J. 62, mtrl 
Dismissal of prior application under this 
rule is not a bar to an application under 0 
34, R. 5 before confirmation of sale. 38 C 
W.N 921=152 I.C 1059=1934 C. 822 

Form of Application —A formal array of 
paities is not an absolute necessity in an 
application under this rule. 25 I C 907=17 
O.C 306. 5'ee also 7 Pat.L.T. 532=1926 P 
HC.C 83=94 I.C 31=1926 P 266. It is not 
theduty of the judgment-debtor to name in 
his application all the auction-purchasers. 49 
A 788=25 A.LJ 524=102 I.C 126=1927 A. 
513. Separate applications by different 
judgment-debtors can be consolidated and 
heard together and the whole sale set aside 
14 C.L.J. 346=16 C.W N. 704. The Court 
cannot set aside a sale upon other grounds 
not pleaded by the applicant 21 A. 140 See 
also S3 I C. 794 Absence of application 
bais defence of invalidity of sale in a suit by 
non transferable occupancy tenant 28 C.W. 
N. 821=1925 C 81 

Parties to the Application.— The decice- 
holder is a necessary party to an application 
under this rule. 15 A. 407, A benefiaal 
owner is not a necessary party. 29 A. 6^ 
The purchaser is a necessary party. 1891 A 
W.N. 121. ^lfoS0IC.S,8LR.f»(Rev.); 
but fee contra in 39 C 687=16 CWN. 570 
See also 62 I.C, 61=2 Pat L T. 386. Auction- 
purchaser is not a necessary party. 107 1 C 
494=1928 L. 413. An application to set aside 
the sale was made under R. 90 but that was 
refused and sale was confirmed. An appeal 
was preferred against this order but the 
auction-purchaser was not made a respondent 
Afterwards he was sought to be impleaded 
as a respondent but the time fixed for filing 
the appeal had expired Held, that as the 
auction-purchaser was a necessary party and 
was not impleaded within time, the appeal 
should be dismissed. 163 I C. 698=1936 L 
478. 

Who CAN APPLY.- (1) The decree-holder, 
(2) any person entitled to share in a rateable 
distribution of assets, and (3) any person 
whose interests are affected by the sale. 
Under S 146 any person claiming under any 
of the persons aforesaid can also apply. 3 
A. 554 (559) (F.B.). See also 1927 M, 67, 
Authorised vakil of the judgment-debtor can 
apply. _ 1926 L. 514. As to whether an 
attaching creditor can apply, sec 84 1 G 119= 
1924 C 386 See also 51 M.L.J. 661. An 
attaching decree-holder can apply. 47 A. 
479; 133 I C 426=1931 A.L.J 880 Other 
co-sharer landlords can. apply under this rule, 
when a defaulting tenure is sold. SO I C. 329 
=23 C W.N. 619. A co-sharer landlord who 
claims pre-emption under the Bengal Tenancy 
Act, in respect of property sold in execu- 
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ton of a money decree. 151 1.C. 1088=59 C. 
LJ 417=1934 C. 795. The woids "whose 
interests are affected" are -ftide enough to 
include pecuniary interests. Mortgagee 
fintitled to claim surplus proceeds of a rent 
sale in satisfaction of his debt can apply 
under this rule 126 IC 295-1930 P.451. 

154 1.C. 721=16 PatL.T. 216=1935 
P 210. Mortgagee of item (2) can apply to 
set aside sale of item (1) on the ground that 
owing to fraud and collusion item (1) had 
"been sold for a low price with the result that 
item (2) had been ordered to be put up for 
sale. 1933 ALJ 3=1933 A. 54=55 A 121 
See also 154 1.C 721=16 Pat L.T. 216. When 
a mnor was not represented by a guardian 
od litem in execution proceedings, bis mother 
can apply to have the sale set aside as miural 
guardian. 40 C 635=40 1.A. 140=25 M.L.J. 
140 (P C ) Whether the auctmi-purchaser 
himself may apply, je? 105 I.C 465=1927 R. 
301=5 R. 516. Overruled by 6 R. 621=114 1. 
C. 538 (1) contra. See also 1928 C 828=49 
C L.J. 207 , 132 1 C 525=1931 L. 630 ; 3 Pat 

L.J. 516 ; 1929 R 33 ; 134 I.C 373=1931 S. 107. 
Auction-purchaser can apply. 20 N.L J 111= 
1937 N 140. An auction-purchaser is not com- 
petent to apply to set aside the sale under R. 
90, on the ground that an encumbrance exist- 
ing on the property was not disclosed m the 
proclamation of sale and that he was un- 
aware of it. 60 B. 750=38 Bom.L.R. 589= 
1936 B. 311. Also a person who has purcha- 
sed the property at a prior execution sale, 
may apply, suchpnor sale not having been 
confirmed 8 C. 367, 12 P. 665=14 PatL.T. 
388=1933 P.435 (SB.). Even a defaulting 
auction-purchaser. 37 C.W.N 766=146 I.C, 
879=1933 C. 815 _ A purchaser from the 
judgment-debtor pi ior to attachment. IS C 
488 (F B ). Person purchasing property after 
aftachment but before sale. 146 I.C. 339=37 
C,WN. 912=1933 C 788. Also a person who 
obtains an order for attachment before 
judgment, and subsequently obtains a decree 
in his suit prior to an execution sale of the 
property of the judgment debtor at the in- 
stance of another decree-holder 40CWN. 
1338=63 CL.J 560 , 37 L.W 581=1933 M. 
455=64 M L.J. 605 ; 146 1 C. 918=1933 P 445 , 
152 I.C .219=38 C.W.N. 182=1934 C. 477 
Application to set aside sale by one of several 
judgment-debtors— Fraudulent suppression 
of processes and sale for undervalue proved 
—Setting aside sale enures to the benefit of 
other judgment-debtors also 32 C.y(^N. 519. 
A person claiming to be a co-sharei in undivi- 
ded immoveable property. 5 A. 42. The 
judgmenUdeblor who sold the property prior 
to execution sale can apply where the pro- 
perties are sold as his. 22 L.W. 872=92 1 C 
S97 (1)=1926 M 217. Judgment-debtor not 
appearing though served to settle terms of 
proclamation of sale— Still he is not estopped 
from applying to set aside sale. 1930 N 191. 
But see 130 I.C 265=1931 P 63 ; 131 I.C. 721 
=1931 R. 179: 1925.C 552=79 I.C. 369, 21 1. 
C 780. A judgment-debtor who owns only a 


share in one of the several lots of properly 
sold in execution is a "person whose interests 
are afiected bj the sale”. If the other lots 
are wrongly sold for a lower amount, the 
burden on the applicant’s share would to that 
extent be increased TTence he can challenge 
the sale of the whole pioperty including lots 
with which he is not concerned SS B. S6^= 
36BomLR 681=193! B 34F. '^'ecahoUS 
I.C 8B1=1933 ALJ. .1=1933 A 54 The 
following pel !>ciis V el e also held c titled to 
apply .—A hioi tgagee v. ho In .Ids ? m e 
on the property sold 13 C 346 A:cr-‘.; 
claiming to be the benefinal orcz/e? orpic- 
perty which has been sold as the property of 
the ostensible owner. 20 C. 418 See also 19 

M. 167. A person claiming to be a purchaser 
of a tenure prior to attachment 22 C 802 
The real owner oi property that has been sold 
m execution of a decree against the benami- 
dar. 6 M.L.J 24. A transferee of a portion 
of non-traosferable occupancy holding can 
apply to set aside a rent sale by the entire 
body of landlords. 23 I C, 839=19 C.W.N, 
326. An interim Receiver appointed under 
.S. 20, Provincial Insolvency Act, can apply 
under 0 21, R 90, C. P Code. 1928 M.W.N 
216. See also 1935 M.WN. 258=41 L.W 309 
(Ofi&cial Receiver m Insolvency). Judgment- 
debtor who was adjudged insolvent before 
sale 145 IC 855=1933 M 694=65 IML 
J 359 Adjudged insolvent after sale 146 
LC. 521=1933 M. 851=65 M.L.J 719 (F.B.) 
—But not when Receiver applies. 37 C.W 

N. 146=144 I.C. 779=1933 C 486. See also 
58 B. 564=36 Bom.L R. 681. Decree against 
Hindu father and sons— Insolvency of 
fathcx^Sale in execution of shares of sons— 
Application by Official Receiver to set aside 
sale— HeW, that the Official Rccencr was 
competent to make the application, because 
he was “a person whose interests are affect- 
ed by the sale”, under R 90, as the sale of 
the sons’ shares affected the interests of the 
general body of creditors whom the Recei- 
ver represented; and that notice of the 
settlement of the sale proclamation ought to 
have been given to the Receiver under S. 66, 
and the omission to do so was a material 
irregularity 157 I C. 251=41 L.W. 309= 
1935 M. 459. A mortgagee purchaser of an 
entire non-transferable holding can apply 
this rule to set aside a sale in execution of a 
subsequent rent decree. 31 LC. 359=22 C. 
W^. 143. See aUo 86 I.C. 612=1925 C 925 ; 
6 P.LT. 295=1925 P 461. A Hindu rever- 
sioner ezn apply 4 P L.J. 360=1919 P. 303 
=51 LC. 35^ See also 1926 U. 959.. As the 
entire ancestral property including the 
interest of the sons can be sold m execution 
of a decree obtained against a Hindu father, 
the interest of the sons is affected by the sale 
and they are competent to apply to set aside 
the sale. 14 P. 436=16 P.L.T 680=1935 P 
205. Irregularity in the conduct of sale— 
Person biddmg is not estopped from chal- 
lenging the irregularity. 118 I.C. 901—1929 
L. 673. Quaere .— a person claiming occu- 
pancy' right can have Ae sale set aside. 35 
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Loc Anis -[Alluhobad ] Substitute the following for the oiigmal pioviso m 
0. 21 R. 90 — 

Provided that— 

. ' 1.0 sale or fraud, i i.- i. , , , 

no suLh application shall be entertained upon anj ground which could ha\e 
been '' 4 :Li/b 3 ' the applicant on or bcfoie the date ou which the sale proclamation was 
drawn up.” 

rCalcutta ] O 21, R. 90 (1) (a). Add the following words to R. 90 (1). 
0 21 -"or on the ground of failure to issue notice to him as required by R, 22 of 
this Order'". 

,f>) cancel the proMso to R 90 (1) and subsUhitc the following — 

"Provided— (0 that no sale shall be set aside on thd ground of such irregularity, 
fraud 01 failure unless, upon the facts proved, the Court is satisfied, that the applicant 
has sustained substantial injury by reason of auch irregularity, fraud or failure, 

ui) that no sale shall be set aside on the giound of any defect in the procla- 
mation of sale at the instance of any person who after notice did not attend at the 
drawing up of the proclamation or of any person in whose presence the proclamation 
was drawn up, unless objection was made by him at the time in respect of the defect 
relied upon.” 


notes. 

CW.X :i=1931 C42S; 13210 111=1931 
P.217 

Who CANNOT APPLY —A stranger cannot 
apply. 1927 C 82=97 LC 1^7 (2). A 
juagineni'dehtoi duly served cannot apply 
under this rule. 1925 C 552. But see also 
1930 N. 191; 130 1 C. 265; 1931 R. 179; 211. 
C. 780. Nor a person claiming by title para- 
mount to that of judgment-debtor. 1 Bur L. 
J. 234=701.0900, Nor an adj^ged insol- 
vent whose pi operty has vested in the Recei- 
ver. 33 1 C. 530. Nor a person obtaming an 
attachment before judgment, 16CLJ So6= 
17 OWN. 80. AUo 42 C.L.J. 37=1925 C 
1103. A fortiori a person obtaining an 
attachment before judgment of properties 
other than those sold, 27 M.L.J 30^1914 
M.W.N. 871. A person who has filed a 
dedaratory suit regarding the property 
ordered to be sold cannot apply under this 
rule, while his suit is pending. 38 A, 358= 
34 1 C. 272. A person not a party to a mort- 
gage suit cannot apply. 20 1.C 16 A decree- 
holder for money against the mortgagor 
cannot set aside a mortgage sale. 1925 S. 
101 Objection to a purchase without leave 
of Court cannot be raised by strangers to the 
suit. 17 I C, 126 Judgment-debtors or 
shatu alienees from them who knew but kept 
quiet at the time of sale^that the property was 
not attached or^ that the property was not 
within the Court's jurisdiction, are estopped 
from objecting to the sale 24 M L.J 70= 
18I.C. 498 Non-appearance of judgment- 
debtors after notice at the time of fixing of 
terms of sale proclamation will bai them 
from raising objections later on, 22 LC. 780 
Where judgment-debtor has knowledge of 
irregularities and stands by without raising 
any obj'ection at the time, he will not be per- 
mitted to take advantage of them in an appli- 
cation under this rule. 32 I.C 990 Where 
purchaser is the decree-holder himself, he 
will be deemed to have notice of the charges 
to which the property is subject. 57 I C 
1004=48 C. 93 Where a jud^ent-debtor 
having knowledge of irregularities gave an 
undertaking not to question the sale later, he 


will be bound by his undertaking. 47 I.C 
831 , 9 1 C. 698=13 C.L J. 192 The rights of 
purchaser cannot be affected by any compro- 
mise between judgment-debtor and decree- 
holder. 88 1 C 534 (2) =1925 0. 693. Direc- 
tion to sell subject to mortgage— Sale pro- 
clamation not mentioning the charge— Mort- 
gagee bidding with notice of decree-holder's 
application—Mortgagee if estopped 1181, 
C. 901=1929 L. 673. Material irregularity— 
Sale in execution of later decree of property 
attached m execution of prior decree— Court 
allowing decree-holder to set off sale price— 
Propriety— If sale liable to be set aside at 
the instance of prior attaching decree holderj 
17 P.LT. 847. 

Material Ibregularttv —The word “irre- 
gularity" is wide enough to include an 
illegality ; 11 A 342; and connotes want of 
conformity to some recognized rule of pro- 
cedure. 5 M.L J. 70 Inegularities appear- 
ing during the course of investigation as 
well as those alleged in the application are 
to he taken into consideration. 103 I C 532= 
1927 N 319. Sale in contravention of terms 
of decree is a material irregularity. 33 LC. 
692=(1916) 1 M.W.N 256 Villages to be 
sold in one lot, but proclamation showing 
each village separately as for sale. 56 M. 
356=144 LC. 414=37 L.W. 188=1933 M. 225 
=64 ML.J 439 Where on account of 
defective plan, bidders are misled, 148 1 C. 
135=35 P.L.R. 309=1934 L. 413 Omission 
to mention rent payable in respect of one of 
the lots in the sale proclamation. 147 LC. 
629=1934 P 186. The fact of a sale 
being held before the period of 30 days has 
elapsed as required by 0. 21, R. 68 although 
a material irregularity does not make the 
sale a nullity without proof of substantial 
injury thereby to the judgment-debtor (21 C- 
66, Foil.) 1935 L. 962 Sale proclamation 
giving two valuations. 1 52 LC. 259=15 P L. 
T. 511=1934 P. 540. Gross under-valuation 
of the properties in the sale proclamation is 
a material irregularity. 157 LC- 251=41 L. 
W. 309=1935 M. 459 Want of notice under 
0. 21, R, 22, does not make the sale void, but 
only voidable. 159 LC. 299=60 Cl.J. 584= 
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39 C.W.N 510=1935 C 356, Non-compliance 
uith provisions of 0 21, R. 84 144 1 C 314 
=10 0 W.N. 440=1933 0 . 345 Irregnlarity 
in service of notice of attachment. 
37 C W. N 1164. Non-compharce with 
provisionb of 0. 21, R. 66. 145 I C 915 
=1933 P 640. The fact that no notice vi as 
issued tinder R. 66, though a material irregu- 
ianty does not of itself vitiate the sale. (1927 
L 84, Foil ) 1935 L. 962. Omission in 
adioummentof sale to specify hour See 
1935 A. 182=4 A W R 1465 But see 1935 L 
992. In order that there may he an illegality 
proved there must be shown some breach of 
a definite rule of law. 30 L.W 995=117 1.C. 
705=1929 M. 275. There is no basis for 
making a distinction between a material irre- 
gularity and an illegality in the conduct of a 
sale. In one ibnse whatever is irregular is 
also illegal. 5 M L.J. 70. As to irregularities 
in conducting the sale, see 7 A. 641. Sale will 
be set aside if there is (o) collusion between 
judgment-debtors and decree-holders, (6) 
when the value of property is grossly inade- 
nuate, and (c) when price fetched is very 
low. 6 Pat LT. 295=1925 P 461 When it 
has been agreed to between the parties that 
a sale of certain properties in execution of a 
decree shall be free of encumbrances, it is a 
material irregularity that a statement to the 
contrary in the sale proclamation should be 
allowed to stand without any correction 
either in the proclamation or verbally made 
at the sale and the sale should be set aside 
under R. 90. 157 I.C 982=1935 M.W,N. 496 
=1935 M. 607. The holding of an execution 
sale fixed for a particular date in the follow- 
ing date because it could not be held earlier, 
when the sales are held in due order, is 
not illegal and void It is not even a 
matenal irregularity. 17 Pat.L.T 712, 
167 1 C 63=1937 P. 104. Where the auc- 
tioneer conducting an execution sale, arbi- 
trarily closes the auction either before or as 
soon as it is 4 o'clock although a bidder is 
willing to purchase the property for a much 
larger sum than the price realized, and 
although the bid for the larger sum even if 
made after 4 o’clock is made immediately 
after the bid for which the property is 
knocked down, it amounts to a material 
irregularity in con ducting the sale. 1936 L. 
555. Where according to the sale proclama- 
tion the sale was to commence at 10 o'clock 
and the officer who was to conduct the sale 
reaches the spot at 12 o’clock with the result 
that the intending bidders depart after wait- 
ing, the sale cannot be said to have been 
properly and regularly conducted. When 
the intending bidders depart, it follows that 
there was no proper competition in bidding 
and the property would naturally be sold at 
an inadequate pnee. 38P.L.R. 515. 

What are isREGULAKmEs.--On proof of 
irregularities sale must be set aside, though 
the property w’ould be worth less than the 
decree amount, and the decree-holder had 
smee allowed the decree to be barred by 
limitation IS I.C. 728=16 C.W.N. 1022, 
1-108 


Overlooking the rules laid down for the pre- 
paration of sale proclamation, 133 I.C. 529' 
=1931 A L J. 849. An omission in a sale 
proclamation must be very material one. S3' 
IC143_ The qiiejiion of valuation can be 
raised in an application under this rule^ 
though It has been decided at the time of 
settlement of proclamation. 105 I C 689 (2) 
=6 P. 588. Where the sale proclamation 
mentions only aiirual net income but not an 
adequate price, there is matenal irregularity. 
21 1 C. S92. Sec also 27ALJ. 1228=1929 
A. 948. So also an U'ldc, -il'ittrw'i C'? the 
zw/tie of the propel ty in the sale prochnna.- 
tion, calculated to mislead bidders 2U A. 4!2 
(P C.) ; 23 M 568 , 1935 LI W.N 258=41 L. 
W. 309; 56 C L.J. 570=1933 C. 339, See also 
52 1 C. 23, 14 CL.J. 346=11 I.C. 438=16 C. 
W N. 704: 38 M. 387=25 M L.J 198, 33 I C. 
946; 16 1 C. 974=16 Cl.J 98 ; 11 1 C 295= 
15 CW.N. 965 , 44 I.C 412; 33 CW N. 848= 
1929 C. 818; 1929 L. 441 ; 159 I C. 358=37 
Bom L R. 489=1935 B. 331. So also a mis- 
statement of value knowingly made 52 I.C. 
23 See also 42 I.C 394; lOS IC. 153. So 
also omission of land revenue in sale procla- 
mation 40 M L J. 403=28 C.W.N. 593=75 
I.C 546=19^ P.C 93 (P.C). Omission to 
stale the amount of revenue assessed in the 
sale proclamation 9 C. 656 (PC). Butree 
also 7 C. 723 , 23 Lf . 628. Omission to state 
the hour of iale 24 C. 295 ; 49 A 402=25 A. 
L.J 302=1927 A. 241 ; 1935 L. 992 But agree- 
ment by judgment-debtor to forego procla- 
mation or notice amounts to waiver of irre- 
gularity. 55 A. 519=1933 A L.J 1273=143 
1C 673=1933 A. 546; 1935 P 483, See also 
1937 L. 113. Where the Court omitted to 
fix a reserve price and the property was sold 
for a lesser amount than the decree amount, 
held, that the sale must be set aside 32 Bom. 
LR 436 Also publication of the pi oclam- 
tion at a distance of half a mile from the pro- 
perty 6 C.W N. 44 Also delay in deposit 
under R 84. 9 I C. 66=15 CWN 350, 14 
LI. 228 . 9 A. 511 ; 16 C 33 ; 28 A. 238. Want 
of notice under R. 66 is an irregularity 4 L. 
243=1923 L 592, also 18 I C. 715; 99 I C 
515 , 118 I.C. 49, InsuflScient notice of sale, 
resulting in a low price is an irregularity. 
144 P.L.R. 1914=25 I.C. 51, also_ omission 
to issue fresh proclamation on adjournment 
of sale. 100 I.C. 787=2 Luck. 490, ^ Also 
omission to affix the sale proclamation to 
some conspicuous place on the property 
attached. 7 C. 466 , 1929 A. 948. Omission 
to affix the sale notice in the Collector’s 
office as required by R. 67. 8 C 935 See also 
46 Lf. 736=45 M L J 263 Omission to have 
tlie drum beaten as required by R. 54. 10 B. 
504, also 67 1 C. 752. 1933 A.L.J. 73=1933 A. 
747=55 A 182. Omission to state the place 
of sale. 9M. 511, 5 Bur.LJ. 183=100 I.C 
74=1927 R 84 But see 41 Lf L.J 465=68 1. 
C 916. Adjournment of sale— Omission to 
specify day and hour^Matcrial irregularity. 
124 LC 721=1930 A. 542. Also when 
the proclamation is made on the spot only 
five days before the date fixed for sale. 7 C. 
at 40. But jce 4 A. 300, also 48 I.C 611. 
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Also the lioldins of the sale oti a date other 
than that notified dn the proclamation. 13o 
P L R. 1915=30 1.C. S24, also 65 1 C. 746=35 
CL T. 140 Altering date of sale without 
notice. 27 A.L.J. 1228=1929 A. 9^. Mate- 
rial irregularity-Decree-holder with leave 
to bid— Bid of— Ref usal to accept, is material 
irregularit}’ in conduct of sale, 1929 0. 26 
The absence of attachment prior to the sale 
of immoveable property in execution of a 
decree is a material irregularity. 21 A. 311 
See also 10 A. 506; 5 A 86 , 58 B 564=36 
Bom.L.R 681=1934 B. 348. But see 9 C 918 
=:13C.LJ. 243 Raising of attachment due 
to judgment- debtor's insolvency — Subse- 
quent annulment of adjudication— Sale with- 
out fresh attachment. Held, that the 
omission to re-attach the property did not 
invalidate the sale, and that it amounted to 
no more than a mere irregularity. 165 
IC 86=38 BoraLR 719=1936 B 315. 
Grounds for setting aside sale— Want of 
service of notice under 0. 21, R. 22. 
51 C.L.J. 197=1930 C. 348 ( 2 ). Omission 
to state whether the sale is subject to mort- 
gages IS a proper ground for setting aside 
the sale SO I.C 384=21 BomL.R. 281. 
Where the sale is held at a different place 
from that advertised. 39 M.L J. 188=44 M. 
35 . 152 I.C. 1017=1934 P 659=11 P L T. 743 
But see 1933 Pesh. 57 Sale held before the 
expiry of the 30 days. 20 I.A. 176 ; 1933 
L. 186. Also the absence of specification of in- 
cumbrances and the statement of a very low 
value 6 C.WN. 386. See aUo 6 C.W.N. 
56 ; 18 N L R 98=65 1 C 875 , 16 N.L.J 111 . 
T93S L. 962 Also a mistake in the dimen- 
sions of the property, 96 LC. 196=1926 L. 
587. Mistake m the boundaries. 1933 L, 1031. 
Selling half house when sale proclamation 
is for whole, is material irregularity 
1930 L. 15 A sale, free of mortgages 
but advertised subject to mortgage is 
a material irregularity 9 LC. 383. Sale can 
be set aside where the legal representatives 
of a decreed judgment -debtor was not 
brought on record. 23 C W.N. 608=29 CL. 
J.411 5ceo/^o 18 C.WN 1266=20 CL.J. 
341, 18 CL.J. 628=18 CW.N, 766 ; 23 I.C. 
251=26^ ML.J 267, 6 Pal L.T. 67=1925 P 
384. W'here a minor son of a deceased judg- 
ment-debtor was not brought on record, it is 
a material irregularity 19 I.C 120. Where 
the execution apphcation m which the sale 
was held was barred by limitation 105 I.C. 
545=1927 0. 488. Where the deposit of 25 
per cent, of the purchase-money is not made 
by auction-purchaser at the time of sale but 
three days after it, and it is accepted by the 
Court It IS a mere irregularity and cannot 
vitiate the sale 1937L 113. Suppression of 
processes in connection with sale 108 I.C. 33 
=47 C.L.J. 351=32 CW N. 519 Mortgage 
suit-Sale held under Chap. XXVII of the 
Calcutta High^ Court Rules— Subsequent 
aibclosure of prior subsisting attachment— 
Purchaser whether can give up title and take 
back deposit. 33 CWK. 177=118 1 C. 887 
-12)— 1929 C 207 Where the sale is beid in 


separate lots the Court may set aside the sale 
in respect of some only of the lots, but that 
can be done only when the irregularity and 
the injury to the objector can be allotted to 
one part only of the sale. Wheie on the 
other hand the irregularity extends to the 
whole property and to all the lots it 13 
not justifiable to retain the efficacy of the 
sale with respect to some of the plots only 
m which the sale price obtained cannot be 
shown to be inadequate m view of the adver- 
tised sale value 12 P 181=144 I,C. 62=14 
Pat.LT 493=1933 P.223 
What are not msECULARiTiES.— Conduct- 
ing a sale from day to day and fixing a date 
for bringing the sale to an end does not 
necessarily amount to material irregularitv 
37 LW 188=1933 M 226=56 M 356=1441, 
C 414=64 M.L J. 439.There is no irrcgulari^ 
in the conduct of sale in case the officer con- 
ducting the sale sells the property twice over. 
2 A. 111. Where the date for sale is not men- 
tioned, wc40 C.L.J 311=84 I.C. 700=1925 C. 
201 The use at a sale, of language by an 
intending bidder in disparagement of the pro- 
perty, IS a “material irregularity". 5 C 308; 
7 C 346 , but such remarks made by-standers 
or by-purchasers otlier'than the decree-holder 
do not constitute such an irregularity 17 C 
152 See also 23 M. 227 (P C.) As to the pur- 
chase of property by the decree-holder with- 
out the permission of the Court, see 11 C. 
732 As to omission to give notice to the 
judgment-debtor under 0. 21, R. 22, see 3 A. 
426, 6 M. 237 , IS I C 506=40 C. 45 ; also 37 
LC 387=20 M.L T. 479 , 17 1 C 126 Effect 
of a guardian of a minor judgment-debtor 
not having been appointed, see 89 I C. 76S 
Appointment of an officer as guardian ad 
litem oi minor son of deceased and omission 
to bring on record another minor son 1933 
M. 179=145 I.C. 394. Sale cannot be set aside 
at the instance of the judgment-debtor on the 
ground that the Official Receiver was not 
impleaded in the mortgage suit. 130 I C. 
485=1931 A 159. A sale is not invalid if the 
attachment has been under a wrong section. 
18 _ A. 469. Judgment-debtor who did not 
object at the time either to the procedure of 
the attachment or to the order foi sale or the 
piocedure after the order for f.ale cannot 
impugn them afterwards. 1931 P. 63. See 
also 58 B. 564=36 Bom.L.R. 681=1934 B. 
348. The sale on a closed holiday is not 
always an irregularity. 3 A. 333 Nor when 
on account of holiday, sale was held on the 
next day 144 I.C 779=37 CWN 146=1933 
C 486 Noi conclusion of sale before time 
advertised m the proclamation. 58 B. 564= 
36 Bom.L.R 681=1934 B. Nor where 
officer conducting the sale did not wait for 
bidders on intimation by a person that he 
was going to fetch bidders. 17NL.J.91= 
1934 N 250. _ When a Court sells property 
without having jurisdiction to sell it, this 
does not amount to an inegularity in pubhsh- 
ing or conducting the sale. 18 A 144. Omis- 
sion to state value of property is not material 
irregularity 1927 M. 1009 (1). Though 
there was an under-valuation yet if the price 
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fetched was adequate, the sale cannot be set 
aside on the ground of under-vaJuation. 
57 I.C. 892; 16 I C 394, see 10 1 C. 475= 
IS C N. 577. Where m a sale procla- 
mation a certain property was included m a 
wrong lot by mistake, it is not such an irre- 
gularity as to entitle the sale to be set aside. 
32 I.C. 990. Where an entire holding is sold, 
the giving of wrong numbers of lots is not a 
sufficient irregularity. 41 I.C. 282=2 P.L.J. 
623. A compromise, in which all persons 
affected by the sale, are not parties, and 
which is not recorded by the Court, does not 
■result in setting the sale aside. 85 I.C. 529 
(2) =1925 C 779. Failure by prior mort- 
gagee-decree-holder to implead third party 
purchaser in execution of a decree (obtained 
iy a puisne mortgagee) and subject to the 
prior mortgage is no irregularity or fraud in 
eondacting the sale. 1933 M W.N. 77. Pur- 
chaser of one of mortgaged properties made 
defendant— Preliminary decree not specify- 
ing order of sale— No objection by purchaser 
to preliminary or final decree— No irregula- 
rity in selling them m any order ISO I.C 733 
=1934 P. 329 Failure to follow the order 
entered m the list by the sale officer is not 
such an irregularity. 1931 A.LJ 62=1931 
A. 159; 55 A 519=1933 A L.J 1273. The sale 
of property consisting of numerous plots of 
land situated in various villages mone lot 
■does not by itself constitute a gross irregu- 
larity 107 I.C 295 ; 37 L.W 188=1933 M. 
22S. 

Grounds for setting aside sale— What 
ARE NOT— Waiver of irregularities, see 91 
I.C 407=1926 C. 57 7. Mere suspicious 
circumstances about sale and low price in 
the absence of fraud. 20 L.W. 736=1925 M. 
202. See also 154 1 C .721=16 Pat.L.T 216. 
An objection that the attachment and sale 
wastimc'Wred 2P.LJ 157=38 IC. 876 
Dissuading bids 102 P L R. 1911=9 I.C 816 
Where the price fetched is below that fixed 
by consent in sale proclamation 1 P. 214= 
1922 P.550; also 21 L.W. 521=1925 M. 729 
Also where the property is sold for a price 
which subsequently appears to be too low 
8 B. 424 Irregularity without loss is not. 
4 P.696. Fraud of decree-holder in bring- 
ing to sale property, after satisfaction of 
decree, is not. 10 I.C 625. Irregularities in 
proclamation of sale not objected to, cannot 
be grounds for setting aside sale. 49 A. 788. 
Also gross under-valuation if not objected to 
by judgment-debtor after due notice. 37 C 
W.N. 1054. See also 147 1 C. 629=1934 P. 
186. But see 143 I C. 284=56 CL J. 570= 
1933 C. 339, Where it wa.*! due to fraud of 
decree-holder. Failure to implead purchaser 
pendente Hie is no fraud or irregularity in 
conducting sale. 146 LC. 528=38 L W 728= 
1933 M. ^8. As to want of notice under 

0. 21, R. 22, see 60 CL J. 584=39 C.W N 510. 

Fraud— ‘F raud is different from irregu- 
larity. As to what amounts to fraud, see 85 

1. C. 622=1925 P. 521 ; also 1926 C. 229. 
Fraud antecedent to' sale 'proceedings— Evi- 
dence of. ‘ 93 I.C .870=1926 0 829. A 


person alleging fraud must prove that the 
existence of his right to set aside the sale 
vm concealed by fraud, 87IC. SSS. Low 
price does not raise a presumption of fraud. 
89 I.C 107=1926 0. 45. Purchase by decree- 
holder’s vakil’s clerk without informing the 
decree-holder amounts to fraud. 2 0 W N. 
297=1925 0 . 381. Auction- purchaser must 
he a party lo the iraiid, and the fraud must 
come to the j jdsoer.l-dtbtor’c Imowledge 
subsequent to the coriliiniatioi. .■'£ the sale. 
20 M 10, 8 C.W N. 230, 5 C L T 323 , 23 M 
227 (P.C ) , 24 C. 546. 6,’c L a: i.V, P 
IS notnecessaiy that purchaser *.LioulJ he a 
party to the fraud 4 Pat L T. 306=72 I C 
625. AUa 18 I C 715 , 99 1 C. 946=44 C.L.J. 
565; 108 I.C 899. Mere want of diligence is 
not fraud. Facts must be stated. 2 P.L.T 
401=6 P.L.J. 319. Mis-statement of value in 
a sale proclamation does not necessarily 
amount to fraud ; but in particular cucams- 
tances may justify the inference of fraud. 2 
PatL.T 501=2 P. 65. See also 56 CL.J. 
570=1933 C. 339 Where decree-holder 
colludes with strangers in purchasing the 
property for much less than the decretal 
sum. It amounts to fraud 15 I.C. 888=16 0. 
C. 86. 

Injurv.— The word "injury” means loss 
which is wrongful When a man loses what 
he had been in the habit of wrongfully gain- 
ing it is not substantial injury. 7 C.W.N 
439 Substantial injury is essentially neces- 
sary. 83 1 C. 1028=1924 A 698 See also 20 
C 599 ; 7 C 730, 12 M. 19; 18 A. 37; 7C 
466 ; 20 M. 159, 24 C at 295; 30 Cat 9, 104 
LC 196=1927 C. 873 ; 7 Pat L T. 468=93 1 C 
935=1926 P. 202 ; 96 LC 196=1926 L. 587. 
Party must prove such an irregularity as re- 
sulted insubstantial injury. 25 I C 18; 45 
LC 212; S LL.J 30=1923 L. 213, 37 IC. 
964=1917 M.W.N. 89; 33 I.C. 692=tl916) 1 
M.W N 256 ; 32 I.C 990 ; 70 1 C 900=1 Bur. 
L J. 234 See also 39 C 26=38 I A. 200=16 
CW.N. 1 (P.C) A denial of opportunity 
to purchase the property put up for sale by 
auction constitutes a “substantial injury" 
within the meaning of R 90 1933 A.L J 92 
=1933 A 161. Unless otherwise prescribed, 
a sale under the Code is a public sale to be 
held at a public place and after notice to the 
public. Where a sale in which the bid of the 
decree-holder was the highest was not con- 
cluded and subsequently the Court accepted 
a private offer by another person and con- 
cluded the sale in the absence of the decree- 
holder, held, that there was material irre- 
gularity resulting in substantial injury and 
that the sale should be set aside. 1933 A.L. 
J. 92=1933 A. 161 ; 36 P.L R. 183 Although 
the price realised is grossly inadequate, the 
Cburt must be “satisfied upon the facts 
proved” that it was caused by. material 
irregularity in publishing or conducting the 
sale.' See 20 M. 159; 30 Cat 9, 18 A 37. 
18 A. 141 But see also 31 C 815 (818) See 
also 24 L.W. 406=97 1 C S74=1926 M 959 
and 6 C W N. 836. An adjournment of sale 
by bailiff without Court's sanction and the 
■absence of a fresh proclamation is not a 
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suliicitnt SI out d in the absence of substantial 
ii'iur}. 2t» I.C. l92=CBurLT. 65. Absence 
ot publication of sale is not a sufficient 
ground vutbout proof of loss S PatX..W. 
15=‘16 I C, 84 Alere omission of publication 
in the Gazette is not ground to set aside sale 
in the absence of proof of substantial injury. 
S3 1.C. 794. Where only a part of the pro 
perly advertised was sold without a fresh 
proclamation, proof of substantial loss is 
necessary to set aside the sale. 11 L W. 477. 
Mere omission to state value is not a serious 
irregularity. Proof of substantial loss m 
addition is necessary. 4 Lah L J. 441=1922 
L. 35. The circumstance that the decree- 
holders offered to return the properties to 
judgment-debtor at the price for which they 
brought, the offer not being accepted may 
be taken into consideration in judging 
whether judgment -debtor has suffered injury 
by the sale. 32 C.W N. 309=1928 C 328 
Pkoof of injury— Injury can bepioved 
not necessarily by direct evidence hut by 
circumstantial evidence also. 144 1 C 414= 
56 M. 356=64 ML.J. 439. _ Gross under- 
valuation must deter intending purchasers 
from bidding at the sale and offering reason- 
able value When such under-valuation is 
proved and the properties are actually sold 
for a very low price, it must be held that 
substantial injury has occurred and the sale 
should be set aside 157 1.C 251=41 L.W. 
309=1935 M 459. From the failure at com- 
plying with even the elements of the pre- 
scribed procedure an irresistible presumption 
of substantial injury would arise sufficient 
to justify the cancellation of the sale, even 
without any affirmative proof of substantial 
injury, e g., where the notice required under 
0 21, R, 22, has not been served, no pro- 
clamation of sale issued at all, sale was held 
within 30 days of the order, less property 
was put up for sale than was contained in 
the application and the sole bidder was the 
decree-holder. 144 1 C. 14=1933 Pesh 41. 

_ Suit to set aside sale —A suit does not 
lie to have an execution sale set aside on the. 
ground of any fraud in the conduct and pro- 
clamation of sale. The remedy is under 
0 21 only 159 1 C 299=60 CL.J 584=39 
CW.N 510=1935 C 356 When an applica- 
tion under this rule is dismissed, no <.uit 
under R. 92 will he. 5 R. 606=105 I C 706, 
1929 N 130. a person seeks to set 

aside a sale by reason of a title adverse to 
that of the judgment-debtor at the date of 
attachment the proper remedy 's a regulai 
suit 16 M 476 A sale after proclamation 
notifjmga decree giving prior charge, can 
be set aside only by a regular suit, if the 
decree giving prior charge was set aside 
subsequent to sale 1925 M 325. iTie rule 
does not apply when the fraud alleged is 
that a minor defendant was represented as 
mapr^ A regular suit three years after his 
mamnty is the only remedy 38 M 1076= 
28 M L J 525 When fraud is alleged, this 
rule applies before confirmation of sale 
After confirmation a suit is the only remedy. 


51 1 C. 447. See also 1926 0 45 But see U 
M. 351=40 M L.J. 55 also 70 1 C 67s~ 

1922 P 422. App]icability--Fraudulent sak 

C. 873— 1928 M 1138. In a smt to set aside 
sale, fraud need not be specifically alleged -an 
inference or suggestion is sufficient. 63 tV 
425=19 A L.J. 530. A member of a family 
not bound by a decree against some other 
members can file a separate suit to set aside 
the sale of the family properties and need 
not apply under this rule. 2P 386. Alsofi- 
11'^ A suit lies in a 
Civil Court to declare that a sale held by a 
Collector is valid, and that an order passed 
by bun under this rule setting aside the sale 
is inoperative. 25 A 355. Question relat- 
ing to execution- When can be raised m 
independent suit— Execution proceedints a<! 
the proper stage. 33 C.W N. 165 
Dismissal for default.- 0 9, R 9, 
applies to an order of dismissal for default 
of an application under this rule. 59 I C 
575=23 O.C. 349 See also 26 A .L.J. 382. But 
see 83 1.C. 749 See also 45 C L J. 60 , 1931 
A.L.J. 622=1931 A. S94 
Appeal. — An order dismissing an appli- 
cation under R 90 for default is appealable 
under 0. 43, R. 1 (/). The fact that a 
distinct order confirming the sale was not 
passed is no ground for refusing to entertain 
the appeal. 56 C 969=33 C.W.N 392=1929 
C 40/ (2) ; 1931 P. 97. An appeal lies from 
an order refusing to set aside a dismissal for 
default of an application under this rule. 33 
I.C 581=20 C.WN 1203; 131 1.C 533=1931 
P 97; 27N.L.R. 339. See also 38 C 622= 
15C.WN. 875. When appeal lies from an 
order under this rule. 40 C 635=40 LA. 140 
=25ML.J 140 (PC) But regie I C. 690= 
22 CL J. 266 ;4 Pat.L.T. 735=74 1 C. 594. See 
also 46 CL.J. 172=104 I.C. 825=1927 C 833 
If property is purchased by a third person 
and an application is made by judgment- 
debtor against decree-hplder to set aside the 
sale on the ground of irregularity or fraud 
in conducting the sale, the application would 
still be treated as one under S. 47, if purcha- 
ser is not formally made a party to such an 
application 150 I C. 611=1934 N. 21. An 
appeal lies from an order of dismissal on the 
ground that the application was time-barred. 
There IS no second appeal even when the 
purchaser is the decree-holder and the appli- 
cant IS the judgment-debtor. 6 L. 250=1925 
L.-624; 152 I.C 776=1934 P. 627. But want 
of notice of sale proclamation and under- 
valuation are objections under S. 47 and 
therefore a second appeal lies. 87 I.C 413= 
1925 M 1142 Mere defect in notice and 
publication does not give room for second 
appeal 145 I.C 731=1933 A. 654. See also 60 
C L.J. 584=39 CW.N 510. Objections based 
on the ground of non-compliance with R. 66, 
such as defects in mentioning the value of 
the property, the encumbrances on the pro- 
perty and the description of the property pro- 
claimed for sale, must be raised before the 
sale is held; when they have not been so 
raised or even mentioned in the lower Court, 
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[Lahore and N.-W.F P.] Add the following provibo: — 

“Provided further that no such sale be set aside on any ground which the applicant 
<cuulJ have put forward before the sale was conducted.” 

[Madras.] Substitute the following for the existing rule.— 

“90. Where any immovable property has been sold in execution of a decree, the 
•deeiee-holder, or any person entitled to shaie in a rateable distribution of assets or whose 
interests are affected by the sale, may apply to the Court to set the sale aside on the ground 
,,jf a material irregularitj’ or fraud in publilshinn or conducting it 

Piovided that the Court may, before admitting the application, call upon the apph- 
cant either to furnish security to the satisfaction of the Court foi an amount equal to 
that mentioned in the sale warrant or that realised by the sale iihichei'cr is less, or to 
deposit such amount in Court 

Provided also that the security furnished or the deposit made as atoresaii; -lull be 
liable to be proceeded against only to the extent of the d^cit on a le-nale of Ih 
already brought to sale 

Provided further that no sale shall be set aside on the ground of iiregulanly or 
fraud unless upon the facts proved the Court is satisfied that the applicant has sustamed 
substantial injury by reason of such irregularity or fraud.” (Vide Fort St. George Gaaettc, 
20th October, 1936, Pt. II, pp. 1394-1396.) 

[Nagpur ] Rule 90 —After the proviso to sub-rule (1) of R. 90, viscrt the fol- 
loiMng further proviso — 

“Provided also that no such application for setting aside the sale shall be enter- 
tained upon any ground which could have been but was not put forward by the applicant 
before the commencement of the sale ” 

[Oudh.] Add the followmg as proviso to R. 90, 0. 21 — 

“’Provided also that no such application for setting aside the sale shall be entertained 
-upon any ground which could have been, but waS not, put forw'ard bj* the applicant before 
the commencement of the sale " 

Notes. a separate and independent remedy and when 

tliey cannot be considered as grounds for the application under R 90 is dismissed and 

setting aside the sale in appeal. 19 N L.J. 282 sale confirmed the aggrieved party can apply 

Second appeal— No second appeal lies in under S 144. 133 I C 622=1931 A. 655. 
view of the provisions of S 104 (2), from an O 21, R. 90 (Allahabad), Prov (b).— 
order passed in appeal dismissing the appli- Object of —No objection by debtor at the 
cation of the judgment-debtor under R. 90, time of settlement of proclamation— Estop- 
even where the purchaser is the decree- pel 55 A. 519=1933 A LJ 1273=1933 A. 546. 
holder himself 165 I.C. 654=1936 A,L J 959 0 21, R. 90, Proviso (Oudh). -Where a 

=19^ A. 763=17 Pat.L.T 712; 1935 L. judgment-debtor did not, before the com- 

■962; 1935 R. 521 ; 163 1 C 765=38 P.L R mencement of the sale, raise any objection to 

839=1936 L. 969; 18 C. 422 (FB),21C the sale proclamation in that it did not 

799; 27 C 414. See also 11 M 319; 40 A specify the estimated value of the property 

122=43 I C. 522 ; 15 I C 679=16 C W.N. sought to be sold in execution, it is not open 
1015. 91 C 135, 2 P. 916=4 Pat.LT 721; to him to raise this plea, after the sale had 

56 I C 646=1 Pat L T. 267 ; 39 I.C 374=11 been completed, m an application by huu 

BurLT. 26; 62 I C 986 ; 94 I.C 521= under R 90 154 1 C 1103=1935 0 W.N. 435= 

1925 L. 624 ; 87 I C. 555, 30 C.WN. 586 1935 Oudh 336. 

=96 IC. 669=1926 C 790; 1926 C 229, O. 21, R. 90 (as amended in C.P.).— 

117 I.C 727=1929 M 624; 1930 N. 58 Sale by Col lector^Sale proclamation— Orais- 

Revision —Where application under this sion of deatails in— Omission to publish in 
rule is rejected wrongly on the ground that Collector’s office and Tahsil- If ground for 
the applicant had no locus standi to apply, setting aside sale. 19 N L J. 312 The amend- 
that amounts to a failure to exerase a juris- ment made in the Central Provinces to R. 90, 
diction vested in the Court by law, and the govern all the proceedings in Collector's 
High Court will interfere m revision under cases in those Provinces. The Collector 

S 115 40 CWN 1338=63 CL J. 560. under the rules contained in the Revenue 

0. 21, R 90, proviso —Construction— Book Circular is merely undertaking the 
Substantial injury due to under-valuation— execution of the decrees of the Civil Courts 

Proof of 1935 M W N 258=41 L W. 309. as the agent of the Civil Courts and has to 

Revisioit.— S' ef 9 M. 145, 1301 C 265=1931 observe the provisions of 0. 21 including 
P 63. Revision by High Court IS not genet- R 90. 19NL.J. 282 a/jo 19_N.L J 318 
ally possible because revision of a dismissal 0.21, R. 90 (as amended in Patna). — 
order will be confirmation, and as such, that The amended rule appliesonly to applications 
will be open to appeal under R 92. 41 CL.J. made after date of coming into force of the 
286=^1925 C 510, But 48 A. 286 Con- rule and not to applications which have been 
firmation of a sale in execution of a decree already admitted. The rule, therefore, for- 
before decision of application undei this bids a Court to admit an application but can- 

section IS a material irregularity which not have the effect of setting aside the pre- 

adversely affects the judgment-debtor and vious admission of an application 1937 P. 
High Court can interfere in revision 1933 260. 

A. 137=145 I C. 73Z Section 144 presenbes 
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U”’! ’ll. aiii'l’ration to set aside a sale shall be admitted unless— 
di^floacs a grounil T\liich could not have been put forward by the applicant 
liLiorL the «aie conducted, and 

tnc applicant deposits iMth his application the amount mentioned in the sale 
waiiant nr an amount equal to the amount lealized by the sale whichever is less; and m 
case the application is unsuccessful the costs of the opposite parties shall be a first charge 
on the amount so deposited 

Pro\ided further that no sale shall be set aside on the ground of irregularity or 
fraud unless upon the facts proved the Court is satisfied that the applicant has sustained 
substantial injury by reason of such irregularitj' or fraud.” 


Application by purchaser 
to set aside sale on ground 
of judgment debtor having 
no saleable interest. 


91. [S. 313.] The purchaser at any such sale in 
execution of a decree may apply to the Court to set 
aside the sale, on the ground that the judgment-debtor 
had no saleable interest in the property sold. 


Notes. 

0.21, R 91.— This rule is the only excep- 
tion to the doctrine of caveat eniptor . 6 L. 
283=1925 L 467. The rule applies to the 
purchaser and its scope is limited to the case 
of a person whose property is purported to 
be sold, and who had no saleable interest 
therein. 20 C 8 (P.C ) ; 27 A 537, 9 C 626; 

3 A. 527 See 1 A. 568 (FJ.) . 9 C 217. R 
91 is foi the protection of persons who in- 
nocently and Ignorantly purchase valueless 
property and cannot be invoked by a person 
who has abused process of the Court for a 
fraudulent purpose. 145 I C. 929=1933 P. 
684. Auction-purchaser is not entitled to 
have the sale set -side on the ground of any 
misapprehension or mistake on his part when 
he IS not misled by anything done or said by 
the officer conducting the sale. An unilateral 
mistake cannot avoid a contract or Court 
sale. 1932 A L.J. 392=1932 A 403;, much 
less a suit against decree-holder lies for 
refund of purchase-money to the auction- 
purchaser when the latter was aware of the 
possession by a third person of the property 
put to sale and failed to make inquiry 
thereunto before sale, and allowed 
it to be confirmed. 20 N»L J, 111=1937 N. 
140. There is no implied warranty of title 
either by the decree-holder or the Court in 
execution sales and the statutory right 
recognized by R 93 is confined to the case 
where the sale of the property is set aside 
under R. 92 134 I C 269=1931 K, 116 

Where decree-holder purchased and 
after entenng satisfaction discovered defect 
in judgment-debtor’s title, the only remedy 
of the purchaser was to set aside the sale 
under this rule within limitation time under 
Art 166, Limitation Act. He cannot take 
further execution of his decree, 104 1.C 614 
=1927 M. 835=53 M.L.J. 255 ; 15 P . 308=16 
PatLT. 908=1936 P 97 (F6). See also A1 
L W 422=1935 ll. 340 Nor edn he invoke 
S. 47 for realizing the auction purchase 
money jn execution of the original decree. 
1571 C. 343=1935 A.LJ 474=1935 All. 910. 
The rights conferred by the rule are not ex- 
haustive. The dispossessed purchaser can 
sue for recovery of his money. 4 L. 354=1924 
L. 115 But see 61 1 C. 805=13 Bur.L T 152; 
1925 L. 199. To set aside a sale under this 
rule the real owner is not a necessary party. 


The proper course it to proceed against him 
by suit. 24 I.C 44=1 L W. 412 A suit for 
recovery of purchase money does not he. 
1925 L. 199 Knowledge of want of title in 
judgment-debtor will bar an application by 
purchaser under this rule. 23 1 C 3^=7 
Bur L.T. 18. When a decree has been trans- 
ferred to Collector for execution a purchaser 
at a sale held by him can apply 9 A 43. 
Concealment of encumbrances by decree- 
holder is no ground for setting aside the 
sale. 74 I.C. 134, Setting aside sale by decree- 
holder, grounds for. 7 Pat.L.T. 25=1925 P. 
702. A decree-holder is not entitled to set 
aside sale on the ground of any adjustment 
between the parties after sale. 88 1 C. 537= 
1925 P. 702. 

Saleable Intebest.— I t is complete absen- 
ce of any amount of saleable interest alone,, 
not smallness of interest that this rule 


contemplates. 21 1 C 774=19 C.W.N. 1291 
Also 46 1 C 614=3 P.L J. 516 . 24 I.C. 64=18 
CW.N 947 , 10 C. 368. Property not belong 
ing to judgment-debtor— Attachment and sale 
—Void or valid— Limitation to set aside sale. 
52 M.L,J. 148. Where a whole piece of land 
is sold, Court IS precluded from severing a 
parcel of land on the ground that judgment- 
debtor has a saleable interest in one lot. 15 
I.C 109=23 M L J. 108 Fraud or neglect of 
duty on the part of decree-holder entitles 
auction-purchaser to a suit for refund of 
purchase-money. 134 I C 269=1931 N. 116 
(Erroneous description of judgment-debtor’s 
interest in the property) ■ 16 P. 196=18 Pat. 
L.T. 32 (Auction-purchaser unable to obtain 
possession of the property purchased by him, 
owing to the fraud and collusion of the 
decree holder and the judgment- debtor). The 
fact that the purchaser does not implead the 
judgment- debtor as a party defendant to the 
suit cannot defeat his suit The judgment- 
debtor and the decree-holder, who have acted 
fraudulently and in collusion with each other 
are jointly and severally liable for damages, 
and a decree can therefore be passed for the 
entire damages against the decree-holder 
alone who has been impleaded. (Ihd.) 
Auction-purchaser losing part of property 
under decree obtained by third party— Right 
to sue decree-holder for refund of purchase- 
money. 1937 0 W N. 83. A property was 
sold by auction- sale, in execution oif a decree*. 
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Loc. Am.— [Bombay.] The folloTving rule shall be added as R. 91-A’— 

“91-A. Where the execution o£ a decree has been transferred to the Collector, and 
the sale has been conducted by the Collector or by an officer subordinate to the Collector, 
an auidication under Rr. 89, 90 or 91, and m the case of an application, under R. 89, the 
depos.l required by that rule if made to the Collector or the officer toi whom the decree is 
refened for execution in accordance with any rule framed by the Local Government under 
S 70 of the Code, shall be deemed to have been made to 'or in the Court within the meaning 
oi Rr. 89, 90 and 91.” 

92. [Ss. 312 and 314.] (1) Where no application is made under rule 98, 


Notes. 

and the sale was confirmed The property 
was in possession of a third person having a 
good title thereto. The auction -purchaser 
was already aware of the possession of the 
property by such person. The decree-holder 
had filed with the sale statement parcha con- 
taining the entry of title of such person to 
the property. The purchaser being unable to 
get possession of the property from such a 
person, sued the decree-holder for the refund 
of the purchase-money on the ground that the 
judgment-debtor had no saleable interest m 
the property. Held, tliat the sale having been 
confirmed, the suit was barred under 
R 92 (3), and no suit could be brought on the 
ground that the judgment-debtor had no sale- 
able interest in the property sold. Held also, 
that the auction-purchaser being already 
aware of the possession of third party could 
not claim refund. 20 N L J 111=1937 Nag 
140. Where the same property has been sold 
twice over, purchaser can sue for refund of 
purchase-money from the creditors to whom 
it was paid, 40 A 411=44 1.C. 697. But see 
contra m 28 C W N 20=1924 C 172 AU 068 
I.C 126=25 CW.N 756. When purchaser 
was the executor of the judgraent-debtoi in 
his personal capacity, he will not be debarred 
from applying to set aside the sale. 28 I.C. 
898=19 CW.N lS2.Seealso2?.m There 
is no provision in the Code empowering 
Court to hold a second sale on the ground 
that decree-holder having applied to set-off 
the purchase-money against the decree, even- 
tually realised that he had to pay out of his 
own pocket money for rateable distribution 
to the other decree-holders, a contingency not 
expected by him when he applied for permis- 
sion. 133 1 C 737=33 Bora.L.R 503=1931 B. 
252. 

0.21, Rr 91 and 92- Application under 
R. 91 should be made before Court confirms 
sale under R 92. 156 1 C 389=1935 A.L.J 
940=1935 A. 889 There is no provision in 
0. 21, which entitles auction-purchaser to re- 
open the question of the sale being set aside 
or not, ignoruig the order confirming the sale, 
unless the latter order is reviewed or set 
aside on appeal. {Ibid.) He cannot bring a 
suit to challenge the same or apply under 
R. 91, except in the case of fraud or misre- 

resentation, m which case it may be open to 

im to apply for review or such relief by a 
separate suit (Ibid.) 

0.21, R 92— “Court,"' meaning of. 38 
C W.N. 924=152 I.C. 1059=1934 C. §22 Issue 
of certificate cures irregularities. 97 1 C. 757 
(2) ; 1927 C 82. This rule does not apply 
where the property concemed was not sold at 


all, but was wrongb taken Dy the auction- 
purchaser. 6 P L.T. 473=1925 P 376 Poe's 
not apply to confirmation of nrcg’jli’- srJe 
1929 A 671 Settlement betueen decrec-i' I'. ler 
and judgment-debtor before confirmation No 
order of confirmation can be passed 100 I.C. 
565. This rule doc? not oust the inherent 
power of the Court to cancel a sale of its own 
motion. 46 M. 583=44 M.L.J 680. As to 
applicability to proceedings under fhe Madras 
Estates Land Act, see 22 L W. 794. An order 
under this rule decides a question of title to 
the land m dispute between the parties. 16 
eXJ 542=17 CW.N. 84. Court has inherent 
power to stay confirmation of sale 1930 L. 
793 (2). 

CoNriKMiNG Sale.— Once a sale has taken 
place the Court has no jurisdiction to refuse 
to confirm It unless the specified objections 
are taken and sustained. 161 I C. 752=1936 
Lah."191. Even after the execution sale, 
judgment-debtor still retains his interest m 
the properties till the sale is confirmed. So 
an attachment of those properties, after the 
sale m another execution proceeding but be- 
fore the sale was confirmed, is effective to 
confer rights on the attaching creditor when 
that auction sale is set aside under R. 89, as 
against a subsequent transferee from the 
judgment-debtor. 131 1 C 14=34 L W. 531= 
1931 M. 511. Court hai, no powei to stay the 
confirmation of sale on the basis of a pay- 
ment or adjustment of the decree which has 
not been recorded or certified under 0. 21. 
R. 2. 9 R. 104=132 1 C 713=1931 R 148. Con- 
firmation of sale— Right of purcha'ser- Issue 
of certificate by Debt Conciliation Board after 
sale— If ground for refusal of confirmation. 
19 N L J, 296. Where no application is made 
under R. 89, 90 or 92 to set aside a valid sale, 
the Court is bound to confirm the sale and 
cannot refuse to do so on the ground that 
there was no subsisting decree at the time of 
the confirmation, because the reversal of the 
decree is not mentioned in the rule as one of 
the grounds for refusing to confirm the sale. 
[60 M L J 423 (P C.), Rel on ] 56 M. 808= 
1933 M 598=65 ML.J.2S3. Sale when be- 
comes absolute— Order of confirmation— If 
necessary to be passed— Expiry of 30 days 
from sale— If automatically confirms sale. 
(1937) 1 M L.J. S69. Absence of formal order 
of confirmation where in substance and effect 
Court did confirm the sale is immaterial 104 
IC 384=1927 C 881. Itis the actual sale 
which Court confirms and not any trans- 
actions which by inadvertence, fraud or col- 
lusion may have been described in any refer- 
ence to the sale made in a document subse- 
quent thereto. 27 B. 341. A confirmation in 
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rule 90 or rule 91, or where such application is made 
Sale Avhcn to kcome disallowed, the Court shall make an order 
absolute or be set confirming the sale, and thereupon the sale shall 

become absolute. 

(2) Where such application is made and allowed, and where, in the case 
of an application under rule 89, the deposit required by that rule is made within 


Notes. 

■entirety cannot be made when the sale has 
■been set aside as regards one of the judg- 
ment-debtors. 61 I.C S71._ If satisfaction 
is reported before confirmation, a sale cannot 
be confirmed. 18 N L.R 134=1922 N. 
Auction-purchaser has no absolute right for 
confirmation if there is any 
though it may not be his 38 M. 387—25 
M.L.J. 198. When a wrong property has been 
attached and sold, the confirmation in respect 
of properties not attached is invalid. 41 C. 
590=41 LA. 38=26 M L J. 89 (P C). Court 
may refuse confirmalion when the decree 
debt was paid to the decree-holder after sale 
27 I.C. 601. Destruction of property after 
sale by act of God is no ground for refusing 
to confirm sale. 88 I.C. 693 , 1926 N 17. Sale 
can be set aside as regards a portion of the 
properties sold. 24 I C. 64=18 C W N. 947. 
Declaratory suit under 0. 21, R. 93 by third 
party— Application by auction-purchaser for 
not paying balance of deposit— Not sustain 
able. 134 I.C 496=1931 L. 244. 

Shall become absolute.— 7 M. 512; 17 
C.719: 21 B. 434 Also 12 M.LT. 311=17 
I.C. 242 Certificate cures irregularities. 1927 
C. 82 See also 911 C 7S7 A sale is final on 
confirmation Its finality, in the absence of 
confirmation, may also be inferred by con- 
duct of the executing Court. 81 PR 1915= 
31 1 C. 254. Order dismissing application to 
set aside sale merely on default of appear- 
ance of parties cannot be regarded as confir- 
mation of sale 53 0 679=96 1 C 705=1926 
0 773 Sec a/j<3 29 0 0 86=1925 0.622. But 
order confirming sale should automatically be 
passed. 13 L 761=142 1 C 686=1933 L 99 
An order against a pre-emptor in confirma- 
tion, as he did not appear before Collector, in 
a sale held by hun, is final. 45 A. 203=21 
A L T. S3 (F.B,), The legal effect of a sale 
depends on the decree-holder’s status at the 
commencement of proceedings and not at the 
time of sale. 45 O 294=21 C.W N. 847 The 
title of purchaser dates only from confirma- 
tion and not from sale 9 1 C 25=8 A.L J. 
32 But where delay in confirmation is due to 
quarrel between rival bidders, interest should 
be paid up to confirmation on the sale 
amount 22 I C 946=19 C.L J 358. Akence 
of decree-holder on the day fixed for confir- 
mation of execution sale— Duty of Court to 
confirm sale— Dismissal for default— Inher- 
ent power to restore. 120 I.C. 405 In con- 
struing the meaning of words “whett ike sale 
becomes absolute'* in Art ISO, Limitation 
Act, regard must be had not only to the pro- 
visions of R. 92 (I) but also to the other 
material sections and orders of the Code 
including those which relate to appeals from 
•orders made under R 92(1). WTiere, there- 


fore, there is an appeal from an cider of 
Judge disallowing the application to set aside 
the sale, the sale will not become absolute 
within the meaning of Art. 180 until the dis- 
posal of the appeal, even though the Sub- 
ordinate Judge may have confirmed the sale, 
as he was bound to do when he decided to’ 
disallow the abovementioned application. 
(1932 C 75, Reversed, 56 C 608, Overruled 
56 C.L.J. 520=1933 C. 311, Appr.; 43 M 18s’ 
Ref.) 61 C 945=61 LA 248=38 C.W N. 901 
=67M.LJ 79 (P.C.) [Reversing 56 CLJ. 
574]. 

Sub-R (2),— The provisions of this rule 
are mandatory. The deposit should be made 
within 30 days from the date of sate. 33 I.C. 
958=3 L.W. 271. Proceedings under sub- 
R (2) are not fiinal and a third party isbot 
bound by it. 24 I C. 44=1 L W. 412, The 
proviso to cl. (2) of R. 92 only lays down 
that a sale should not be ordered to be set 
aside unless notice is given to the persons 
affected thereby. It is not necessary that 
they should be made parties to the applica- 
tion and arrayed in the categories of plain- 
tiffs and defendants. 62 dial 286=39 C.W N. 
186=1935 C. 502 Sale in execution of a 
decree cannot be set aside merely on the 
ground that after the date of the sale in fact 
more than thirty days after the date of 
the sale but before its confirmation 
the judgment-debtor was declared to be a 
member of an agricultural tribe whose land 
cannot be sold. (1931 P.C 33 and 1933 L. 99. 
Rel on) 161 I.C. 752=1936 L. 191 

Proviso -Notice.- The only three classes 
of persons affected by a petition under R 89 
are the judgment-debtor, the creditor exe- 
cuting the decree and the purchaser who has 
advanced cash The other decree-holders 
who have applied for rateable distribution 
of the sale proceeds have no such direct or 
proximate interest as to make them affected 
thereby, and therefore not entitled to notice 
under R 92 132 1 C 141=1931 M 465=61 
M.L.J.909. Where the judgment-debtor is 
dead, notice must issue to his representative. 
7 B 424 See contra 98 1 C 69=1927 0. 23. 
Formal notice is not necessary if there is 
actual notice otherwise. Pi2S C 157 ; 1928 
C. 267=107 1 C. 476 Notice itself need not 
be served within 30 days 37 B 387=19 I.C 
475 ; 68 1 0 238=1922 0.129; 69 IC 745= 
1922 A 282,107 I.C 494. Service of notice 
under this rule on all persons affected by the 
sale IS not compulsory. 67 I.C. 286 , 37 C.W. 
N 84=144 IC. 814=1933 C 464. But any 
order passed behind the back of persons who 
had obtained orders for rateable distribution 
will not bind them as they are affected by 
the application to set aside the sale. 35 M. 
L.J. 604=48 I.C. 38, But 132 I.C. 141= 
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thirty days trom the date of sale, the Court shall make an order setting aside the 
sale: 


Notes. 

1931 M. 465=61 M.LJ.W. Notice to pm- 
chaser before setting aside sale is necessarv. 
10 1 C 148=15 CW.N 685. 1041 0148= 
1927 L. 681 Otherwise the order is one 
without jurisdiction. 32 I.C 891 See also 
1111.0895=1929 L. 778 (1) Auction-pur- 
chaser is not a necessary party in the sense 
that m the application he should be described 
as one of the parties. 104 I C. 148=1927 L. 


Limitation.— The thirty days under sub- 
nile ( 2 ) is to be computed from the date of 
deposit under R. 84. 50 I C 914, An exe- 
cution sale of immovable property is not 
complete until the officer conducting the sale 
has accepted the final bid. Consequently, 
the period of 30 days prescribed by R.92 
does not begin to run against a person apply- 
ing to set aside the sale if, for any reason, 
the final bid remains fora time unaccepted 
by the officer conducting the sale 118 IC 
900 Suit setting aside sale— Starting point 
of limitation— Date when sale becomes 
absolute as the material point of tune— 
Period during which application was pending 
—Whether can be excluded 56 C. 608 [See 
61 1 A. 248, disapproving the above case ] 
Illustrative CAS15S.— As to the effect on 
a sale by the death of the judgment-debtor 
after the sale is held and before it is con- 
firmed, see 3 A. 765 (F B ) , 9 A 411 . 10 A 
83 , 29 B 435 See also 98 I.C 69 An order 
dismissing an application under R. 90 is not 
equivalent to confirmation of the sale under 
R.92; under R. 92, Court has to pass an 
order confirming the sale after dismissal of 
the application under R. 90 152 I.C 1059= 
38 C.W N 924=1934 C. 822. Where objec- 
tion to confirmation is raised before Col- 
lector who held the sale he must refer it to a 
Civil Court. If he confirms the sale, a suit 
will lie to declare the sale void. 44 B. 551= 
22 Bom L R 759 Where there is no sale 
within the meaning of the Code, as to whe- 
ther suit lies, see _ 16 C 794 (798) . The 
rejection of an application under this rule is 
no bar to a regular suit for the same pur- 
pose. 11 M. 269; 5 Lah L.J. 9=1923 L. 224; 
104P L.R 1916=36 I.C. 212. See also 151 1 
€.150=1934 L 400. ButJee 3 BomLR. 
463; 1930 A 550 Suit to set aside sale on 
the ground of fraud, after it is confirmed, 
does not he. 89 I.C 107. (But «« next case.) 

A suit will he when the purchaser has been 
misled by any fraud or misrepresentation. 20 
C. 8 (P.C.) , 29 C 370 .S'ef 47 A. 217=84 1. 

C 1031 also 37 C.WN. 706=143 I C. 
575=1933 C 454 A judgment-debtor cannot 
file such a suit 26 B 40. Nor a suit for 
damages 17 N L.J. 227. The plaint in suJi 
a suit must be stamped as if it were a suit 
for the recovery of the property 9 CL R, 
^1. As to whether the rule applies to pro- 
ceedings in execution of certificates under 
Bengal Act I of 1895, see 33 C.4S1 , 34 C. 787. 
Sale in execution— Confirmation — Sale sub- 
sequently set aside by consent of both parties 
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—Application for execution— Objection by 
judgment-holder -Sustainability 38 L.W. 
337=1933 M 753. 

Appeal and Revision.— No appeal lies 
against an order refusing to confirm sale. 98 
I C. 866=1927 L. 71 (2) , 1929 L 438 See 
aLo 1311 C. 533=1931 P 97,27 N.L.R.339. 
No appeal againsc an order of confirmation. 
^ I C 69=1927 0. 23 Where an appellate 
Court reverses an Older of execiMicn Court 
confirming a sale no appeal lie;, aga..!-,! the 
appellate order. 115 I.C. 636 But the ii aUc. 
may be taken up under the rcvisional juii!:- 
diction. 1933 A. 137; 13 L. 761. An order 
setting aside sale is appealable by the pur- 
chaser. 40 A. 425=45 LC 773; 104 I.C 148= 
1927 L. 681 ; but not by a party to the suit 
under S. 47. 33 I.C. 235=3 L.W.105 A 
judgment-debtor who was declared insolvent 
during the sale proceedings has no locus 
standi to appeal from an order confirming 
the sale. 162 LC. 299=38 P.L.R 108=1936 
L. 368 The auction-purchaser may not be 
a party in the execution proceedings until 
the confirmation of the sale but on the date 
of the confirmation he acquires a title in the 
property purchased by him and if it is sought 
in appeal to obtain an order to his detriment 
by having the sale set aside, he must be made 
a party to the appeal before such an order 
can be obtained. Failure to make him a res- 
pondent would entail dismissal of appeal. 
1935 L. 802, 167 1 C. 166 (Lah ). The amend- 
ment of pleadings or of the memorandum of 
appeal at a late stage, when valuable rights 
have already accrued to the auction-pur 
chasei, would result in very serious hardship 
to him and should not, therefore, be allowed 
167 I C 166 On 11th August, 1927, the 
judgment-debtor submitted an application 
under R 92 to have the sale set aside and the 


26th October, 1927, was fixed foi hearing it. 
Meanwhile on 1st September, 1927, the judg- 
ment-debtor and the decree-holder informed 
the Court that they had come to a settlement 
and the Court, without issuing notices to the 
auction-purchaser or passing any order about 
the sale which was awaiting confirmation 
ordered the execution proceedings to be sent 
to the record room treating the decree as 
satisfied. On 28th October an application 
was made for confirmation of the sale but 
the same was rejected. An appeal against 
the order was dismissed. Held, in further 


appeal that the order dated 28th October, 
19^, was one under R 92 and was appealable 
under 0. 43, R 1 ( 7 ) Held, furthe},th&t tht 
order dated 1st September, 1927, had no effect 
on the auction-purchaser's right and the fact 
that it was not appealed against did notpre- 
clude the later appeal 149 LC. 445=35 P. 
L.R 375=1934 L 508 WTiere a party did 
not apply to have the order refusing to stay 
sale revised, nor applied to have the sale set 
aside, the appellate Court cannot stay procee- 
dings relating to confirmation. 3 R. 132=89 
I.C. 300. See also 29 C. 584 No second 
apjjeal lies from an order setting aside a sale. 
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provided that 00 order shall be made unless notice of the application has 
been eivcn to all persons affected thereby. 

(3) No suit to set aside an order made under this rule shall be brought 
by any person against whom such order is madc> 

Loc Ams —[Allahabad and Oudh.] In 0 21, R 92 (1) after the words “the 
Couit shall make" add "subject to the piovisions of R 58 (2) 

[Madras.] Rule 92 (2) —Insert the following between the words “from the date- 
of sale” and “the Court shall make an order ” 

and in case where the amount deposited has been ditnmished owing to any cause not 
■R ithin the control of the depositor such defiaency has been made good within such time 
as may be fixed by the Court. 

[Nagpur ] Rule 92 —In sub-rule (1) of R 92. after the woid “make" insert the 
words “subject to the provisions of R 58 (2).” 

93 [S, 315, Cls. (1) and (3).] Where a sale of immovable property is 


Notes. 

22 C. 802 ; 28 C. 4 ; 41 1 C 753 , also 4 L. 2^= 
1923 L. 592 ; 72 1.C. 788=1923 L. 287 5 25 O.C. 
78=1922 0.146; 90 I C 228 (1)=42C.LJ 
176 : 2 O.W.N. 376=1925 0. 622 , 101 1.C 520 
=28 Punj. L R. 130 , 1926 C 400 ; 145 1.C 732 
=1933 A. 137: 29 NL.R 92=142 LC. 162= 
1933 N. 72, 1936 P. 119. Nor against an 
appellate older upholding an order rejecting 
an application to set aside sale under R 92. 
160 LC 468=1936 O.W.N. 137=1936 0. 172. 
An order setting aside sale suo motu falls 
under S. 151 and not under this rule. The 
order is not appealable but revisable. 18 S. 
L.R. 130=1915 S. 253 See also 1930 A. 843. 
A revision lies on an order setting aside sale 
on the ground that the decree was amended 
after sale 85 LC. 660=1925 C. 157. Where 
executing Court in disregard of the im- 
perative rule of procedure laid down in R. 92, 
declines to confirm the sale, the order is 
liable to be set aside on revision by the High 
Court. 13 L. 761=142 LC. 686=34 P.LR. 70 
=1933 L. 99, 

Sub-R. (3).-1926 L. 165. R. 92 (3) bars a 
suit for setting aside an order by which a 
sale is set aside under sub-rule (2) or an 
order confirming a sale under sub-rule (1) 
irrespective of the question whether an 
application for setting the sale aside has been 
made or not. The sub- rule however has no 
application to a case where what is prayed 
for in the suit is not the setting aside of the 
order confirming the sale but certain declara- 
tions and injunction as regards the taking of 
possession. 35 C,W,N. 877, Unsuccessful 
applicant under R 90, even if neither party to 
suit or to execution proceedings, is debarred 
from bringing suit. Even if suit by unsuc- 
cessful applicant under R. 90 is held unenter- 
tmnable, Court must consider, if there is such 
prayer, whether he alone is entitled to 
surplus sale-proceeds— Practice. 119 LC 
431=1929 L. 618 Applicability and scope— 
Suit to recover property sold in excess— 
Maintainability 119 T.C 852=1929 A, 673. 
No suit lies to set aside ordei under this rule 
on the ground that judgment-debtor had no 
saleable interest It is immaterial that the 

i 'udgment-debtor did not apply at all under 
I 91, or applied and failed. 157 IC. 33= 
1935 A.L.J. 261=1935 A. 470. But where a 
decree in execution of which the sale took 
place is itself found to be invalid, or where it 


is found that the sale officer had no authonty 
to sell the property, the remedy of a separate 
suit would not be barred. (Ibid.) 

0. 21, R. 93 Scope of Rule.— A right to 
claim refund in restitution is recognized 
against the decree-holder in R. 93 In prm- 
aple there is no difference in this liability of 
the decree-holder whether the sale is set aside 
under R. 92 or under S. 47. 1936 L 497 The 
rule clearly implies that the purchase-money 
may be paid to the decree-holder before the 
date of the confirmation of sale. 12 C 255; 
8M.101;1A.568 (F.B ) ; 6 W.R. 147; aim 
28 O.C. 136=1925 0. 404; 3 P, 947 
=88 1 C. 219. Under the old Code a suit 
will lie for the refund of purchase-money 
when the judgment debtor had no saleable 
interest in the property. Under the present 
Code, the only remedy is under this rule. 
See 42 LC. 453 ; aUo 65 LC. 230 , 37 LC. 763 , 
1920 M.W.N. 736=60 LC. 66. But 1926 
C 297; 53 C 758=96 LC 64=1926 C.971. 
Compare 41 LC. 924; 36 A. 529=26 LC 59 
with 43 A. 60=58 LC .105. See also 27 C.W.N. 
183=50 C. 115 ; 23 M L J 487=17 I C. 437 ; 64 
I C 628, 46 LC. 783=22 CW.N, 760; 39 M. 
803=29 M.L,J.'467. To such a suit Art. 120 
of the Limitation Act will apply 35 A. 419 
=19 1 C 986. See also 30 CW.N 79=91 
LC. 768=1926 C. 297. Where the Court-sale 
13 not vitiated by fraud, the only extent to 
which the purchaser can claim relief is that 
indicated by this rule. 17 M. 231. As to 
whether the purchaser is entitled to a refund 
only when he is unable to obtain possession 
or is dispossessed, see 8 M. 99 ; also 46 1.C. 
103=16 AL.J. 511; 52 LC 818=15 N.LR. 
140. But see 22 O.C. 42=51 IC. 95; 
41 I C. 200 ; 53 A. 496=132 I C 417=1931 
A. 377 (Sale rendered invalid m part— 
Proportionate refund of purchase-money). 

50 M 639,50 M.L.J. 232; 51 IC 
595. The money is returnable only on the 
sale being set aside. 39 A. 114=37 IC9. 
There is no implied warranty of title in Court- 
sales. 46 1 C 783=22 CW.N. 760; 49 LC 
359=1918 MW.N. 655 ; 29 LC. 392=2 L.W. 
517,42LC.440;39LC 763=2 P.LJ 361:52 

1. C 174=12 Bur. L.T. 211. See also 1932 A 
L.J, 1007. The auction-purchaser is only 
entitled to a refund when the sale is '^et aside 
under R. 92. There is no warranty of title as 
regards Court-^sales and therefore the pur- 
chaser cannot, when he loses the property 
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„ , . set aside under rule 92, the purchaser shall be entitled 

Return of pure ase money an order for repayment of his purchase-money, 
with or * .1 ^ 


in certain cases. 


without interest as the Court may direct, 
against any person to whom it has been paid. 

94. [S. 316.] Wheie a sale of immovable property has become absolute. 
Certificate to purchaser. '>>« Court shall grant a cerliEcate specifying the pro- 
perty sold and the name of the person who at the 


Notes. 

under a decree passed in favour of a third 
oarty, claim refund of the purchase-money. 
l932 a\L.J. 1007=54 A, 948 A suit for 
refund of the amount deposited by the plam- 
hfE in Court as auction-purchaser of certain 
properties against the defendants who as 
attaching creditors of the judgment-debtors 
had taken the surplus of the decretal amount 
which remained to the credit of the judgment- 
debtors, on the ground that the judgment- 
debtors had no title is not maintainable when 
in fact there is not warranty of title m 
respect of a Court-sale. 1935 A L.J. 261= 
193SA.W.R. 162=157 1 C 33=1935 A. 470. 
As to setting aside mortgage sale, jee58C. 
510=133 I C 587=1931 _C 688 Court-sale 
of two properties in single lot— Title of 
judgment-debtor to one item subsequently 
found against— Application by purchaser 
for the proportionate refund of price paid 
docs not lie. SOM.LJ. 232. See also So A. 
496=132 1.C 417=1931 A. 377 
Parties -Judgment-debtor is a necessary 
party to an application under this rule. 6 M. 
W. See also 7B. 424 When sale is set 
aside It IS doubtful whether judgment-debtor 
or decree-holder has to pay the poundage 
which a third party purchaser had to pay. 33 
I C. 235=3 L. W. 105. But see 39 M. 803=29 
M.L J 467. Sale set aside because of mate- 
rial irregularity in publishing it— Decree- 
holder after keeping price money with him 
for mne months refunding it to purchasei^ 
Decree-holder must pay interest to purchaser 
for that whole period. 30 Punj L.R. 439= 
116 1.C 715=1929 L 617. No more than 6 
per cent, interest should be allowed on the 
money to be returned. 45 LC. 109=40 M. 
1009. An order for refund can be executed 
as if it were a decree. 47 I.C. 630=23 M.L. 
T. 355. 


Suit.— Purchaser of immovable property 
in an auction held by the Court in execution 
of a decree is entitled to maintain a suit for 
recovery of the price paid by him if he is 
deprived of the property subsequent to the 
confirmation of the sale in his favour on the 
ground that judgment-debtor had no saleable 
interest in It. In every case where the pro- 
perty of a third person in which judgment- 
debtor had no saleable interest, has been sold 
at the instance of the decree-holder, both the 
parties, i e , the auction-purchaser and the 
decree-holder must at least be deemed to be 
labouring under a mistake on an essential 
fact and therefore the suit would lie to 
recover the purchase price on the auction- 
purchaser being deprived of the property by 
the rightful owner as for recovery of money 
had and received on total failure of consi- 


deration. The light to maintain such action 
has been given to the purchaser on equitable 
grounds, he must therefoio brng his case 
within the rules of equil; and hr- right 
recover would be subject to anj ojwiahie 
defence that the deciee-holder might be abie 
to advance on the ground of laches, know- 
ledge of true state of affairs, fraud, etc , on 
the part of the purchaser Object of R 93 
stated 13 L. 618=138 I.C 47=1932 L 401 
(FB.). After purchase-money has been 
returned by order of Gmrt, a separate suit 
lies for interest on the purchase-money and 
the expenses of sale. S A. 364. Judgment- 
debtor IS a necessary party to the suit. 10 
C.WN. 274. If purchaser was misled by 
carelessness of Court in permitting a mistake 
in sale proclamation, he can either sue for 
refund of proportionate part of purchase- 
money or can set aside the sale 9 BurL.T. 
169=33 IC. 1003 Purchaser can sue the 
judgment-dehtor in cases of fraud. 46 B. ^3 
=1922 B 205. If sale is not set aside, pur- 
chaser who finds that judgment-debtor had 
no title to a portion of the property cannot 
sue to recover a proportionate part of the 
purchase-money. 51 I.C. 595=52 P.R. 1919. 
But see 79 P.L R. 1913=18 1 C. 795 ; SO M L.J. 
232, SO M 639; S3 A. 496. Where an execu- 
tion sale turns out to be futile by a finding in 
another suit, in which the decree and the sale 
in execution are declared void, the auction- 
purchaser has a right of action to get his 
purchase-money back under the general law, 
though not under the Code. But his remedy 
IS not an application under R. 93 but a regular 
suit. 159 LC 625=42 L.W. 866=69 M.L.J. 
750 (F.B.). See also 1930 0. 148 (F3.). 

Limitation —See 16 M. 361; 11 A. 372. 
See allro 30 CW.N. 79=91 I.C 768=1926 C. 
297 ; 35 A. 419=19 1 C 986. 

Appeal.— No appeal lies from an order 
refusing a refund. 12 A 397 ; 14 A. 201. But 
fee 16 C 535. 

Revision —See 9 M. 437 and 17 M. 228. 

0. 21, R. 94 : Scope op Section —See 4 
M. 172. The grant of certificate is minis- 
terial, not judicial 4 P. 760=90 LC 501. 
The rule imperatively requires the Court to 
grant a certificate and does not impose _ on 
the purchaser the duty of making an applica- 
tion, as a condition precedent 4 M. I72. 
Also 1 P L J 446=38 1 C 576 It is the pur- 
chaser's duty to bring in a proper stamp for 
sale certificate. Judge after issuing sale 
certificate becomes functus officio and cannot 
order deficiency of stamp to be supplied later 
on. 32Bom.L.R. 1084=1930 B 392 (FB.). 
A sale certificate is not a title-deed It is 
merely evidence of title 24 C. VV.N. 1011= 
47 C. 1 108. Under the Code a sale certificate 
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time of sale is declared to be the purchaser. Such certificate shall bear date the 
day on which the sale became absolute. 

Loc Aras —[Nagpur.] Rule 94 —In R. 94 odd a comma after the woid “sold" 
and nords “(lit amount of the puichase money” behveen the word "sold" and 

the word "and”. 

[Rangoon.] In O 21, the following shall be utseried as Rr. 94-A and 91-B.- 

‘‘94-A. A copy of every sale certificate issued under R 94 shall be sent foithvith 
to the Sub-RegisUar withm whose sub-district the land sold or any part thereof is situate 

94-B If in execution of a dcciee any interest m land is sold, the names and addresses 
ol the purchaser or purchasers and the interest thereby acquired shall be certified to the 
Supenntendent of Land Records as soon as the sale has been confirmed under R 92 (1) “ 


Notea. 

should bear the date ot confirmation of sale. 
1936 M. 733. _ 

To WHOM Certificate is gra.nted.— the 
certificate is to be issued in the name of the 
actual purchaser. 54 1 C 726 — 24 C.W.N. 27. 
If the purchasei is dead, the certificate may 
be granted to his legal representative. 24 
B. 120, 11 CWN. 158. There is nothing 
whatever in R. 94, to prevent an assignee 
from the auction-purchaser applying for the 
sale certificate, nor to prevent the Court 
granting it to him 161 I C. 740=38 Bom.L. 
R. 1M=1936B. 137. Where in a mortgage 
suit an interim Receiver was appointed and 
the properties were sold in execution, sale 
made absolute and certificate granted to the 
purchaser, it is the purchaser and not the 
Receiver who is entitled sub&e(mently to sue 
for possession of the property. 9 R. 565. The 
iiurchaser so long as he is not in possession 
£ the property will be open to objections as 
lO his title to the property 45 B 1186=23 
Bom L.R. 514. The puichaser gets only the 
rights of the vendor. 21 C.W N. 854=41 1.C 
511. Also 29 1 C. 17 : 12 1 C 831=4 Bur.L.T. 
135. See also 32 PL.R 759. The vendee 
even m the absence of a deed has a good title. 
41 1.C. 850=22 CW.N. 522. A certificate of 
sale issued in respect of property not attach- 
ed is invalid. It cannot be treated as a mis- 
description of the property The proper 
procedure is to commence execution procee- 
dings over again 41 C 590=41 1.A 38= 
26 M L J. 89 (P.C ) . If certain items in the 
joint family propeity of a coparcener are 
sold and if subsequently at a partition other 
Items are allotted to the coparcener, the pur- 
chaser cannot ask for a substitution of the 
properties. 37 M.L.J. 620=54 1.C 515 An 
application for a sale certificate need not be 
m writing, and, if in writing, need not be 
stamped, 13 B 670. Undisclosed principal 
of auction-purchaser— Right to sale certifi- 
cate. 105 1 C 880(1) 

S.^LE (Certificate— Contents and ebfecx 
ov.-See 21 W R. 93 ; 18 B. 175 ; 27 B. 339, 28 
B. 162 See also 27 M. 142 (P.C ) The certi- 
ficate completes the title of the purchaser 
12 1 C 360=7 N L.R. 134 Sale passes what 
is contained in the proclamation and what is 
attached. Certificate is not conclusive as to 
what IS sold by its recital 4 P. 760=99 1 C. 
SOI ; 7 Pat.L.T. 280=1925 P 615. Entries in 
sale certificates are not binding on strangers. 
20 1.C 753. Parties to sale cannot question 
title of the purchaser. 50I.C 157=21 OC 


400. When the certificate recites that the 
right of redemption is sold, the right to 
redeem of any other coparcener of the defen- 
dant is also barred 41 B 357=19 Bom,L.R. 

Construction of. — Mere maccuiacy of 
language or mtsdesenphon will not vitiate a 
sale certificate. 7 W R. 245 . 15 W R. 490. In 
certificates, boundaries prevail over areas 
mentioned therein. 22 1 C. 26=18 C.L.J. S4L 
But area as detailed by survey and pamash 
niimfiw prevail over a sweeping general 
boundary 11 ML T IS. A purchaser is not 
bound by a wrong description regarding 
situation of land 52 1 C 739. Also 11 1.C. 
395=13 CLJ. 660. Extraneous evidence 
might be received to identify the property 
comprised in the sale certificate. 25 W.R 

401. Sale certificate— Identity of property in 
doubt— Prior mortgage bond can be referred 
to. 33 C W.N. 1211. Evidence to counteract 
terms of a certificate is inadmissible. 22 1 C. 
2^=19 C.L J. 182. Evidence cannot be ad- 
duced to prove that more than what the 
certificate actually gives was purchasei Tfi 
W.R 104 

Amendment of.— A certificate granted by 
Court can be amended on an application for 
review under S. 114 26 C. 530. Amendment 
cannot be made ex parte. 25 W.R 301. 
See also 23 I.C. 811 = 19 CL.J. 209, 
20 1 C. 588. An amendment showing a larger 
purchase is without jurisdiction. 18 1 C 725. 
Notice to judgment-debtor is necessary. 
When an amendment is asked for, without 
notice, It is an irregularity. 16L.W. 760= 
1925 M 63. 

Cancellation of Certificate.— When cer- 
tificate issued on a rent sale is cancellei the 
^cree for rent remains unaffected, 35 I.C 
339=20 C W.N. 819 The auction-purchaser 
derives his title from the Court's act. Where 
the Court's act is induced by mistake it may 
be set aside. 38 M 387=26 M.L J. 198. The 
onus of proving fraud is on the judgment- 
debtor when the certificate is sought to be 
cancelled. 34 I.C 911 

Registration,— A sale certificate requires 
registration. 4 B. 155; 3 M. 37. See? M 
248; 7 M 418; 11 B. 588. 

Grant of Fresh Certificate.— 9 B. 526, 

Date of Certificate —5 A. 84. When the 
mortgage decree-holder is the purchaser the 
title relates back to the date of the mortgage. 
9 I.C. 840, A certificate issued dunng the 
pendency of a maintenance suit begun aftei 



869 


0.21, R. 95] The Code of Civil Procedure (V of 1908). 


95. [S. 318.] Where the immovable property sold is in the occupancy of 
the judgment-debtor or of some pei son on his behalf 
Deliver} of or of some person claiming under a title created by 

° ^ ^ ‘the judgment-debtor subsequently to the attachment 

of such property and a certificate in respect thereof 
has been granted under rule 94, the Court shall, on the application of the pur- 


Notes. 

sale is not aflFecled by iw petdetis and is com- 
plete. 1915 M.W.N. 15=28 M L J 666. 

Limitation— The provisions of the Limi- 
tation Act relating to applications do not 
extend to applications to obtain a sale certi- 
ficate. 4 M l72 See also 6 B. 586 

Appvvl.— No appeal lies against an order 
refusing to amend a certificate. 23 A 476 
Also against an order granting an amend- 
ment. 26 C. 529. An application for delivery 
of possession by an auction-purchaser under 
R. 95, has to be made within three years of 
the date of confirmation of the sale and not 
from any later date such as the date of the 
issue of the sale certificate 54 C.L.J. 241= 
134 1 C. 1188. 

0. 21, R. 95, Scope— A purchaser of 
Nankar rights need not apply for possession 
36 1.C. 768=3 O.L J. 436 In execution, deli- 
very must be either under this or the next 
rule. 55 1.C 946, Any person claiming under 
the “purchaser” can also apply See S. 146 
5gc28M.89; flijo 38 IC.338 A decree- 
holder entitled to possession cannot forcibly 
remove judgment-debtor from possession 
S Bom.L R 977. An order for deliveiy of 
possession is not a mere general order to be 
■worked m subsequent execution proceedings 
43 1.C. 155=7 L W 16. Deliveiy of posses- 
sion need not betaken through Court— If 
auction-purchaser is let into possession by 
judgment-debtor amicably, application to 
Court under this rule is unnecessary. 34 C. 
W N 1059=1930 C. 586 R. 95 has no appli- 
cation to a case in_ which the property sold 
in execution is claimed by a person in his own 
right and independently of the judgment- 
debtor 1936 M W N. 1369 = 44 L W. 698= 
71 M.L.J 725 Where purchase was under 
a mortgage decree passed against executors 
in their representative capacity, application 
cannot he made for possession under this 
rule against the beneficiaries. The benefi- 
cianesdonot claim under executors, and 
they are not “judgment-debtors” or some 
persons on their behalf under R 95 or any 
person bound by a decree under R. 35. 1937 
C 301 Auction-purchasers who are decree- 
holders do not cease to be parties to a suit, 
and even if they ask relief as auction-pur- 
chasers they are still decree-holders coming 
under the provisions of S 47 Therefore an 
application under Rr 95 and 97 by decree- 
holder auction-purchaser is an application in 
execution of a decree and the removal of 
obstruction to the decree-holder auction-pur- 
chaser is in execution of the decree even 
though the decree be only for sale. 30 S.L R 
290=161 1.C. 524=1936 S 11. Property in 
Karachi Court’s jurisdiction sold in[|execution 
by Bombay High Court — Decree-holder auc- 
tion-purchaser obstructed from obtaming 


possession— Decree sent for execution to 
Karachi Court— Power of Karachi Court to 
remove obstruction {Ib'U ) 

“Possession” — hleans such pns.session as 
the nature of the property is canal Ic of. 0 
W N. 372=1927 O. 2SUF £ ) . Under t.ie law 
there are two modes of delivery of possession 
of a property both when theie is a decree for 
possession and when the auction-purchaser 
is to be given possession These two modes 
do not depend upon the discretion of the 
Court but depend upon the nature of the 
property of which possession is to be given- 
If the property is in occupation of the judg- 
ment-debtor or of some person on his behalf, 
etc , the possession is to be given under one 
mode, namely, by removing the judgment- 
debtor and putting the auction-purchaser or 
decree-holder in possession of it ; vide 0. 21, 
Rr. 35 and 95. On the other hand, if the 
delivery of possession is of a property which 
IS not in occupation of the judgment-debtor, 
but it IS in occupation of a tenant or other 
person entitled to occupy the same, delivery 
of possession IS to be given by proclaiming 
the possession of the decree-holder or auc- 
tion-purchaser ; vide 0. 21, R. 36or R 96. 
148 IC. 905=15 P.LT 615=1934 P. 119. 
House purchased by auction-purchaser lock- 
ed— Power of Court to direct breaking open 
lock. {Ibid) Even though a writ under 
R. 95 does not particularly mention delivery 
of huts or removal of huts, still the auction- 


purchaser is entitled to get the property 
after the removal of the huts 57 CL J. 41 
=144 1 C. 817=1933 C 469 See also 100 1 C 
301=1927 R 82, Delivery of possession— 
Demolition of structure on land covered by 
decree— Not necessary 152 I.C 433=38 C. 
W.N. 1051=1934 C 751 Wben actual 
possession is applied for under this rule, it 
may be granted or refused, but the Court 
has no jurisdiction to order symbolical deli- 
very under R. 96 in such a case. 156 I.C. 551 
=1935 R. 159. As to effect of delivery of 
vacant site under this rule, when objected to 
by tenants, see 1936 M 733 Where there was 
no opposition by the judgment-debtors and 
the obstruction was only by a third person 
to a limited extent, the portion as to which 
there was no obstruction by the third person 
and no opposition by the judgment-debtor 
should be delivered 58 M 893=42 L.W 375 
=1935 M. 803=69 MLJ. 821 (F.B). As to 
different effects as to limitation and adverse 
possession created by formal and actual deli- 
very, see 27 CWN 24=1923 C. 138 Also 
231.0 811=19 CL J 209 ; 43 A. SM=19A 
L.J. 469 ; 39 A. 460=15 A.L.J. 361 , 24 Bom.L. 
R. 232=46 B 710; 43 B. 559=21 BomLR 
357. But jpc 43 I.C 268=34 MLJ. 97 (P.C), 
which decides that symbolical possession will 
internipt title by adverse possession. As 
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chaser, order delivery to oe made by putting such purchaser or any person 
whom he may appoint to leceive delivery on his behalf m possession of the pro- 
perty, and, if need be, by removing any person who refuses to vacate the same. 


Notes. 

between the purchaser and j udgment-debtor, 
the pioperly vests in the purchaser. 34 C. 
199. Where possession is delivered under 
R. 95 tlieie is no necessity for making a pro- 
clamation which IS only prescribed in cases 
where delivery of immovable property in 
possession of a tenant is made by symbolical 
possession under R. 96 So wheie the posses- 
sion was given by beat of drum and the pro- 
cess-server's report showed that possession 
was given without crops. Held, that only 
symbolical possession was given, ISO I C 
1028=1934 N. 172. As to right of purchaser 
to cut crops on land delivered under this rule, 
see 1936 C. 157, A purchase of right, title 
and interest of a co-sharer, passes title to 
what was m exclusive possession of the co- 
sharer. 38 I C. 338. When an application 
under R. 97 is dismissed, it does not bar a 
fresh application under this rule. 16 I.C 
432=1913 MW.N. 179 See also 25 L.W. 
108. Bailiff purporting to give possession of 
wrong property is without effect 1929 P. 
391. The purchaser of an usufructuary 
mortgage debt, whether or not he be also the 
decree-holder, cannot get anything more 
from the executing Court than his sale 
certificate. He cannot apply for delivery of 
possession under R. 9S, the mode of delivery 
contemplated m such a case being that pres- 
cribed by R. 79 (3). 138 IC. 819=1932 M. 
283. Mortgage with possession— Decree for 
sale— Suit by purchaser for possession— 
Right of mortgagor's heir to resist. IZ I.C. 


After grant of Sale Certificate it is not 
incumbent on Court to put a purchaser into 
posMssion until he has obtained a sale 
certificate. S B, 206, The right of a purchaser 
to apply for possession accrues when certifi- 
cate has been granted, that is to say, when it 
has been issued to him. 17 B 228 

L-imitation.— An order under this rule on 
an application by decree-holder auction-pur- 
chaser is an order under S. 47 and is govern- 
ed by Art. 182 of the Limitation Act. 103 
IC. 335=1927 N 294. See also 54 CL L 241 
=134 LC 1188. 

Suit— I t is not necessary in every case 
where an application for delivery under R. 
95 is made that a complete inquiry is neces- 
sary. Where the questions raised are ques- 
tions for decision m a regular suitand not in 
summary proceedings, the proper course is 
to leave the aggrieved party to his remedy 
by way of a regular suit 156 1 C 551=1935 
R. 159 _ Auction -purchaser may sue for 
possession without proceeding under this 
rule Md R. 96 9 C 602; 14 C 644; 10 M. 55; 
alroSPI.C 134 A suit brought by decree- 
holder auction-purchaser for recovery of 
possession of the property purchased in 
execution of his decree is not barred by the 
provisions of S. 47, the question relating to 


the delivery^ of the property purchased by 
him, not being a question relating to the 
execution, discharge or satisfaction of the 
decree 140 LC. 683=1932 N. 140. A suit 
will lie when an attempt by auction-pur- 
chaser to obtain possession in execution pro- 
ceeding has proved unsuccessful. 12 C 169 
Also when possession given under the rule 
has been infructuous. 10 C 402 He can 
also file a suit when his application under 
this rule is rejected as being beyond tune. 
29A 463; 19 A. 499, 7 C 418;4A. 184, 8M. 

L. J.193, 18 A. 36. But 90 LC. 952=1925 

M. 1198. If possession may be obtained by 
purchaser of joint interest except in the case 
of purchaser of interest of an undivided 
coparcener, see 102 I C. 311=1927 S 199 
When a person other than judgment-debtor 
resists purchaser from getting possession, he 
cannot again apply under this rule. He can 
only apply under R 97 or file a suit 26 A. 
365 But see 13 M, 504 and also 24 I.Q 
512. When once possession is given, decree 
cannot be re-executed on plaintiff being dis- 
possessed. 6WR 108. Judgment-debtor's 
possession after delivery of possession to 
purchaser is trespass. 3 Pat L T, 335=66 1. 
C 817. Subsequent ouster gives rise to a 
fresh cause of action. 5 B. 387 ; and a fresh 
start for computation of limitation 43 A. 
5^=19 A.L.J 469. Delivery of symbolical 
possession when actual possession should 
have been delivered puts an end to adverse 
possession 1930 L. 823. But see 35 C W N 
12. Several mortgage suits— Execution sales 
—Priority. As between competing auction- 
purchasers the principles governing prionty 
are the same as those which regulate the 
claims of priority among the mortgagees 
32 Bom.L R. 431=1930 B. 221. The puisne 
mortgagee's right, when he is not a party to 
the first mortgagee’s suit, is limited to a right 
of redemption or sale of the mortgaged pro- 
perties subject to the lien of the first mort- 
gagee or auction-purchaser on a decree by 
the latter and he cannot in execution of his 
decree under R 95 compel the first mort- 
gagee to part with possession without re- 
deeming the first mortgage 1934 Pat. 215 

Appeal.— No appeal lies from^ an order 
allowing auction-purchaser's application. 29 
A 207 See 18 A. 36 , 6 CL.I. 749; 40 A. 216 
=16AL.J. ISO, 20 OWN 829, 1 Pat.L.J, 
232 An application under R. 95 or 97, will 
not be a proceeding relating to the execution, 
discharge, or satisfaction of the decree and 
the order passed thereon is not appealable. 
11 Pat.L.T. 331=1930 P. 311 (FB.). An 
appeal under S. 47 and no suit lies from an 
order rejecting an application under this rule. 
90 IC 952=1925 M 1198. On this, see S3 
C. 781=95 LC. 494=1926 C. 798 (F.' .). 

0. 21, Rr, 95 and 96 : Scope of.— The sum- 
mary procedure for obtaining possession 
under Rr. 95 and 96 does not bar a suit by a 
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96, [S. 319.] Where the property sold is in the occupancy of tenant or 

, other person entitled to occupy the same and a certi- 
oOTWofteSr^ “ tot«“ >«pecttheieof has be™ granted under rule 
94. the Court shall, on the application of the purcha- 
ser, order delivery to be made by affixing a copy of the certificate of sale in 
some conspicuous place on the property, and proclaiming to the occupant by 
beat of drum or other customary mode at some convenient place, that the inte- 
rest of the judgment-debtor has been transferred to the purchaser. 

Resistance to delivery of possession to decree-hold et o>’ cvi'chascr. 

97. [Ss. 328 and 334.] (1) Where the holder of a dec-ec lor the pcsses- 


Notes. 

purchaser to obtain possession of the pro- 
^rty The two remedies are concurrent. 
Purchaser can at his option avail himself of 
the one or the other. For this purpose there is 
no distinction between a decree-holder pur- 
chaser and a third party purchaser. 10 P. 670 
=133 I C 337=1931 P.241 (FB.). 

0. 21, R. 96-21 A. 269, 17 ML.J.598. 
This role will not apply to property m the 
liands of a Receiver, and he can be sued only 
with leave of Court. 63 I.C 685=14 S L.R. 
137. As to distinction between symbolical 
and paper delivery, see 44 I.C. 839 An order 
under this rule is a judicial order. 45 I.C. 
608 And thereafter the warrant for delivery 
cannot he stopped. 103 1 C 695 (1)=1927 0. 
304 Symbolical possession does^ not of 
Itself effect a transfer of possession by a 
person not a party to the decree. 42 I.C. 449 
=3 P L.W. 133. A formal possession under 
this rule docs not affect strangers at all. 45 
I C 006=20 0 C. 70. When such third per- 
son is m actual possession, he, not being dis- 
possessed at all, is not bound or entitled to 
start proceedings under R 100; when the 
purchasei who has got symbolical possession 
therefore removes crops grown on the land 
by the third person m actual possession, he is 
guilty of theft under S. 379, 1. P. Code. The 
fact of sjimbollcal possession to the pur- 
chaser is no answer to the charge Nor can 
the act be said to have been done under a 
hand fide claim of right 39 C W N. 1306. 
The remedy of purchaser of an undivided 
share is a suit for partition, when he is 
obstructed by one entitled to possession of 
the whole 25 M.L.T. 153=49 IC 629. 
Formal delivery gives right to demand pos- 
session of share by metes and bounds— Right 
lost by inaction for 12 years. 129 1 C. 767. 
But see also 40 I C 60S. Purchaser buying 
with knowledge of subsisting tenancy will be 
deemed to know of its duration as well 
100 1 C, 1014 (1)=1927 R. 127 (2). There is 
no period of limitation under this rule for an 
application for delivery of possession after 
confirmation. 40 I.C 605. But see also 129 
I.C 767. 

0 21, Rr 96 and 97 • Practice —0 21, 
R. 58 does not contemplate the investigation 
of a claim by a tenant of the judgment- 
debtor to occupancy rights m the property 
advertised for sale and an order ou that claim 
directing it to be notified and stating that 
the sale shall not prejudice the rights of the 
claimant is not conclusive under R. 63. When 


the purchaser applies under R. 9/ for dc..- 
very of the property sold to him in execulioi* 
the Court should investigate the merits of 
the claim and even if it finds the claim of 
the tenant to be bona fide, it should at least 
order symbolical delivery under R. 96 41 L. 
W 550=68 ML.J. 518. 

O. 21, R. 97 ; Scope op Rule — R. 97 
applies only where the decree-holder, having 
obtained a general order of the character 
specified in R 96, meets with resistance from 
any particular person Merely because an 
amicable delivery of the property is refused, 
the summary procedure under R 97 cannot 
be resorted to 36 C W N 965- See also 35 
C.W.N. 1132. Proceedings under this rule 
whether execution proceedings,. See 1926 M. 
412=92 1 C 533=50 M L J. 200. It is only 
thedeciee-holder or auction-purchaser who 
can make an application under R 97, regard- 
ing obstruction to possession 132 I C 844= 
1931 L. 686 Where decree-holder’s counsel 
was present when report of the baliff com- 
plaining of the obstruction by the petitioner 
was placed before the Court, it is reasonable 
to hold that the further proceedings were 
taken at the instance of the decree-holder. 
1491 C 1059=36 P L R 89=1934 L 193 (2) 
Oral application for action under this rule 
IS sufficient 1931 L. 13=130 I C 520 
Person obstructing need not be physi- 
cally present. 23 L.W. 157=92 I C. 61= 
1926 M. 359. The executing Court has 
no jurisdiction to start upon an inquiry under 
R. 97 either suo motu or upon the application 
of a prospective objector in absence of a 
complaint by the decree-holder under R. 97 
about resistance or obstruction of delivery 
of possession to him [1931 L. 686 , 60 C. 8 
and 1924 A 495 (F B.), Foil ; 1925 R 374, 
1923 L. 145 and 1934 L. 193, Dist.j 31 N L.R. 
408=159 I.C 584=1935 N. 212 A decree- 
holder IS not bound to pursue his remedies 
under this rule 8 B. 602 , 10 M. 53 Appli- 
cation by decree-holder auction purchaser 
for possession— Obstruction by judgment- 
debtor— Application was one under R 97 and 
not under R, 95. 32 Bom.L R. 619 This rule 
IS solely for the benefit of a purchaser at a 
sale in execution 13 M. 506. But see 26 A 
365. Also 1926 M. 353. The enquiry into 
objections is not confined to cases where the 
order IS for possession only but also where 
the order is for demolition as well 4 Bur L. 
J. 178=1925 R. 374 See also 1932 A LJ. 
1036. When the decree is silent regarding 
the building, the executing Court cannot 
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sion of immovable property or the purchaser of any 
Resistance 01 obstruction guch property sold in exeution of a decree is resisted 
to possession ofimmo'.able obstructed by any person in obtaining possession. 

of the property, he may make an application to the 
Court complaining of such resistance or obstruction, 

(:) The Court shall fix a day for investigating the matter and shall sum- 
mon the party against whom the application is made to appear and answer the 
same. 


Notes. 

order its demolition, 5 Bur. L.J. 201=100 I. 
C. 301 (1)=1927 E. 82. See also 92 1 C 667 
(1)=1925 R.374 ; 57 CL.J. 41. 0 9 of the 
Code does not apply to such proceedings 
under R. 93 or 100 as do not also fall within 
S. 47 ; and the Court has no inherent powei 
to set aside, on sufEcient cause being shown, 
either an order dismissing for default an 
application under R. 97 or 100, or an order 
allowing such an application ex parte. 30 L. 
W. 424=1929 M 757=57 M.L.J.381 (F.B) 
The action of the Court m entertaining an 
application made by the obstructor for stay 
of proceedings on the giound that he was 
prosecuting a suit or appeal with respect to 
property in dispute, cannot be justified under 
I. 151. 119 1 C. 488=1929 L. 694. If the 
judgment- debtor and a third party both 
obstruct, the decree-holder purchaser has to 
complain against the judgment-debtor and, 
if he chooses, against the third party also 
under R. 97 and the complaint can then be 
disposed of _ But if the judgment-debtor is 
(juiescent, raises no objection and makes no 
opposition either before the Amin or before 
the Court, but a third party objects and op 
account of the third party's objection physi- 
cal possession of fibe property cannot be 
given, it is the duty of the Court to note the 
fact and to order delivery of such possession 
as the matter may then be capable of so far 
as the judgment-debtor is concerned 58 M. 
893=42 LW 375=1935 M. 803=69 MX J. 
821 (F.B.). Scope— Comparison with Rr. 58 
to 63 of 0. 21— Principles applicable to one 
whether applicable to proceeding under other 
set of rules. 53 B. 668=31 Bora. L R. 765= 
1929 B. 379 

Deckee for Possession of Property.— A 
decree for partition is a decree for posses- 
sion of property. 16 M 127. The rule applies 
to a decree for possession under S. 2 of the 
Specific Relief Act. 23 L.W 157=92 I C, 
61=1926 M, 353 A sub tenant cannot resist. 
He is not in possession on his own account. 
23 Bom.LR. 1316=1922 B. 449 (2). Neither 
can a sub-lessee of a sub-tenant of the judg- 
ment-debtor. 23Bom.L.R. 1251=46 B 5^. 
As to when symbolical delivery is effective, 
see 1925 M 1140=49 MXJ 303. The first 
mortgagee of certain property was appointed 
a receiver and obtained possession m execu- 
tion of her decree to which the second 
mortgagee was not a party. The second 
mortgagee brought a suit on his mortgage 
without impleading the prior mortgagee 
and the property was sold in execution of 
the decree m that suit In an application by 


the auction-purchaser for possession which 
was resisted by the earlier mortgagee, fte 
first mortgagee was held to be a bona ftdo 
claimant and as he was m possession prior te 
the purchase by the auction-purchaser, he 
was entitled to be maintained in possession 
56 M 846=1933 M. 583=65 M. L. T. lOg 
(FB). 

Fresh Appucation.— When an application 
by an auction-purchaser not being the decree- 
holder is rendered mfructuous on account of 
obstruction, he need not apply under this rule 
but can put in another application if within, 
time fixed by Art 167 of the Limitation Act 
4Pat.lJ. 94=49 I.C 150 (F.B) SeeaUo 
1928 MW.N.236. 1933 AL.J 113=1933 A, 
201=55 A 235. See also 1933 369=1471. 

C 582 , 146 1 C. 11=35 Bom L R 1033=1933 
B. 457 (F.B.). When once a delivery has 
been complete, a second application is not 
maintainable. 43 M.L.J. 179=1923 M 25. 
After resistance a fresh application for pos- 
session can be made under R. 95. 13 M 504. 
But see 26 A. 365. Obstruction to decree- 
holder gettng possession— Application taking 
objection not filed— Subsequent obstruction 
—Fresh application lies._ 1928 M.W.N 236. 
When once delivery is given, any subsequent 
act of resistance cannot be the subject of a 
complaint under this rule. 13 W.R, 418 

Limitation.— There is no limitation for 
applying for delivery of possession after con- 
firmation of sale. 40 I.C 605. A minor is to 
apply within a month after coming of age 
11 B, 173 See 13 M. 504. As to effect of 
order upholding claim of sons of judgment- 
debtor in their own right, see 83 I C. 923= 
1924 A. 495 An application under R, 97, for 
delivery of possession by an auction- purcha- 
ser may be treated as an application in an 
execution proceeding, but it cannot be 
treated, as an application for execution. S IS 
of the Limitation Act does not therefore 
apply to such an application, 62 C. 66=158 
I C. 191=1935 C. 333. 

Suit.— In execution^ of a decree for pos- 
session against lessee in favour of lessor, if 
the sub-lessee obstructs, the remedy is by suit. 
60 LC 969=47 0.907. When obstruction is 
by members of an undivided family to whom 
the property belonged but who were not 
parties to the suit, the remedy is by suit only 
14 I.C. 282. Where decree-holder was resis- 
ted m trying to obtain possession by the 
wife of the judgment-debtor who claimed m. 
good faith to be in possession of the pro- 
perty on behalf of her minor son not bound 
by the decree obtained against the father, an 
order passed under R. 99 dismissing the 
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98. [Ss. 329, 330 and 334.] Where the Court is satisfied that the resis- 
n ■ OF obstructioH was occasioned without any just 

bvludSt-debtoV cause by the judgment-debtor or by some other person 

at his instigation, it shall direct that the applicant be 
put into possession of the property, and where the applicant is still resisted or 
obstructed in obtaining possession, the Court may also, at the instance of the 
applicant, order the judgment- debtor, or any person acting at his instigation, to- 
be detained in the civil prison for a term which may extend to thirty days. 


Loc. Ams. — [Allahabad ] In O 21, R. 9S ahet the ■'.voids ‘‘or by some otlki* 
person at his instigation” add “or on his behalf”; afta “oi any pei-mi r.ct’ii'; at his insti- 
gation” add “or on his behalf” , after “for a term ■which ma> extend t.. d'lrtj- daj's" add 
^and may order the person or peisons -whoin it holds lesponsiblc fot sneh or 

obstructions to pay jointly or severally m addition to costs, reasoiuble coniiie Kauri i .0 ib 


Notes. 

application of the decree-holder is not one 
falling within the scope of S. 47 and so not 
appealable The remedy of decree-holder in 
such a case is that indicated in R. 103 58 C. 
808=133 1.C. 335=35 CW.N. 286=1931 C. 
S74 A suit by auction-purchaser for posses- 
sion is maintainable even if the express 
words are absent in the decree. 57 I C 177 
When an application under this rule is 1 ejec- 
ted, the applicant can file a regular suit, o B 
481. When an application bjj mortgagee 
decree-holder under this rule is dismissed, 
the remedy is by suit and not an appeal 
against the order of dismissal S3 1.C 923 A 
purchaser of immoveable property sold for 
arrears of Abkari revenue is entitled to be 
put in possession bytheChil Court by re- 
moval of obstruction if any, 1. M.L.J. 594, 
13 W.R 467. 

Appeal.— Property subject to charge— 
Charge under surety bond— Independent suits 
to enforce moitgage and charge— Bival pur- 
chasers— Application by purchaser in surety 
proceeding against the other purchaser— 
Order of dismissal— f/eW, that the order 
against the surety was appealable, even 
though it was made by the Court not under 
S 14S, but under its general powers. 56 M 
909=145 1.C 871=1933 M 780=65 M.L J. 407 
Where the decree for restoration is resisted 
by a third person and the decree-holder 
applies under R 97, the mere fact that the 
application is dismissed and is unappealable 
does not make the order of dismissal the less 
a refusal of restitution under S 144 and as 
such It IS appealable. 13 P. 108=15 P L T. 
491=146 1 C. 1045=1934 P 109 An order 
made under R. 97 between the decree-holder- 
auction-purchaser and another person who 
had been impleaded as a defendant in the 
suit IS appealable, because the dispute comes 
under S. 47. 53 C. 781 (FB),Rel.on. 150 
I C 313=38 C W N. 497=1934 C 541 

0.21, Rr 97 and 98 • Scope OT.—See 1932 
A.L.J. 1036. 

0. 21, Rr. 97, 98, 99 and 123. Scope- 
Order on investigation— Application allowed 
in part as unopposed and rejected m part as 
no evidence adduced— If one in default- 
Suit to set aside— Limitation. 39 C.W.N. 164 
=1935 C 267. 

0. 21, R. 98 :ScoPE —The rule applies only 
to obstruction by j’udgment-debtor or some 
I-llO 


other person at his instigation. 31 I C 799 
Where there was litigation going on 
between Agraharamdars and tenants regard- 
ing occupancy rights, and obstruction was 
caused by tenants against person claiming 
delivery against Agrahardmdars, it cannot 
be said that the obstrution was not hona fide 
or was at the instigation of the judgment- 
debtors 1936 M. 733 Only to persons who 
have rights of their own and who are not 
bound by the decree for possession sought to 
be executed, does 0 21, R 98 apply The 
provisions of that and succeeding rules can- 
not help tenants of judgment-debtors who 
have no occupancy rights and who are. there- 
fore, bound by a decree for possession 
against judgment-debtor 132 1 C. 301=1931 
M 534 (Case-law discussed) But see also 
47 C 907. A purchaser pendente life comes- 
within the definition of a judgment -debtor. 
85 1.C. 1004=1925 (i) 1243 Auction-purchaser 
is a representative of judgment-debtor and 
proceedings can be taken against him under 
S.146 12 L.W. 350=59 1 C. 894 Provincial 
Small Cause Court can order ejectment 
where the obstruction is offered by the judg- 
ment-debtor. 45 M.L J 66=1924 M. 74 The 
words “at the instance of the applicant” have 
been inserted to give effect to the ruling in 
26 M. 494. In case possession is ordered, it 
should be given in one of the ways prescribed 
by the Code. 8WR. 79. Acquiescence in 
the obstruction m a prior attempt for poses- 
sion does not prevent another application to 
remove second obstruction. 66 I 722=1921 
M.W.N 698. A C^urt has no j urisdiction to 
proceed with an enquiry which results in an 
order under R. 98 without giving notice to 
the objector. 106 1.C. 491 (1). Court can 
resist auction-purchaser's application on the 
ground of agreement between auction-pur- 
chaser and judgment-debtor—Order dismiss- 
ing application is final subject to suit under 
0 21, R. 103. 32 BomL.R 619 
Appeal.— No appeal lies against an order 
made under this rule. 3 M.81. See 21 B. 392; 
13 M 504, 14 C 235. See also SIB 158=101 
LC. 40=1927 3.184. But see contra 661 C. 
722=1921 M.W.N 698 When the purchaser 
is decree-holder, and the obstructor is the 
judgment- debtor, an order under this rule is 
appealable as a decree 4 P 726=6 P.L T 
351 : but see 92 1 C 544=1926 C 985. 
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dccree-liuld.r 101 th, dela^ md cxpmise caused to him m obtaining possession. The order 
to pay costs and compensation [vide Courts Notification No. 6376135 (a), dated the 12th 
Novunbei 1926] made tlicrcou shall have the same force and be subject to the same condi- 
tions as to appeal 01 otherwise as if it were a decree.” 

[Calcutta ] 0 21, K.. 98 Invert the words or on his behalC ajter the words 
"at his mstigalion'’ ocrunng twice in R. 98, 0. 21. 

[Lahore.] O. 21, R. 98. After thi woids “at his instigation" wheie thej occur 
fir-t iidd the following words — 

“<ji oil Ills behalf” 

Add the following proviso — 

“Such detention shall be at the public expense and the person at whose instance the 
-detention is ordered shall not be reqmred to pay subsistence allowance " 

[Nagpui . ] Rule 98 —In R 98— 

(o) after the word “instigation,” m both places where it occuis, wsert the words 
“or on his behalf” ; and 

(b) after the words “thirty days” insert the words— 

“,and may order the person or persons whom it holds lesponsible for such resis tance 
or obstruction to pay jointly 01 seveiallj, in addition to costs, 'ncasonable compensation 
to the decree-holder or the purchaser, as the case may be, for the delay and expense caused 
to bm in obtaining possession The order made thereon shall have the same force and 
be subjea to the same conditions as to appeal or otherwise as if were a decree ’’ 

[N -W.F P ] After the words “at his iinstigation” wherever they occur, add 
the words “or on his behalf,” and after the words “in the civil prison” add the words 
‘at the end of the Ciown”. 

[Oudh ] In R 98, after the words “at his instigation,” wheiever they occui, 
insoi Uie words “or on hi5 behalf” and after the words “thirty days” at the end of the rule* 
add the words “and maj oidcr the person or persons whom it holds responsible for such 
resistance or objections to pay jointly or severally m addition to costs, reasonable com- 
pensation to the decree-holder for the delay and expaise caused to him in obtainmg pos- 
session The order made thereon shall have the same force and be subject to the same 
■conditions as to appeal or otherwise as if it were a decree,” 

[Rangoon ] The followmg shall be substituted, namely •— 

“98 Where the Court is satisfied that the resistance or dbstruction w’as occasioned 
without any just cause by the judgment-debtor or 'by some other person at his instigation or 
on bs behalf, it shall direct that the applicant be put into possession of the propeitj', and 
where the applicant is still resisted or obstructed in obtaining possession the Court may 
also, at the instance of the applicant 01 of its own motion, order the judgment-debtor, 
or any person acting at his instigation 01 on bs behalf, to be detained m the civil prison 
at the cost of Government for a term which may extend to thirty days.” 

99. [S. 331.] Where the Court IS satisfied that the resistance or obstruc- 
RetoT.«or„l,s,ract.on ‘ion Was occ^ioned by any person (other to the 
by bom fide claimant. jud^ent-debtor) claiming in good faith to be m pos- 

session of the pioperty on his own account or on 
account of some person other than the judgment-debtor, the Couit shall 
make an order dismissing the application 

^ Loc. Ams —[Allahabad and Oudh ] R 99 For the words in brackets 
' (other than the judgment-debtor” read the words m brackets, “(other than the persons 
mentioned in Rr. 95 and 98 hereof) ” 

[Calcutta ] 0 21, R. 99 Iwert the words "to have a right” alter the words 
“in good faith” m R. 99, 0. 2i 

[Madras.] Subsktnfe the following for the existing rule — 


Notes. 

0 . 21, R 99.— The deasion under this rule 
is final so far as possession is concerned 
subject to a suit under R. 103 51 1.(5 787= 
SI P W.R 1919. See also 99 I C. 219=2 
Luck. 269=1926 0. 610 
"Possession’' is not limited to actual physi- 
cal possession but includes also constructive 
.possession 25 B 478 Court should satisfy 
Itself as to W'hether the person obstructing 
was in possession of the property in question 
on his own account. 27 B 302 Investigation 
of claims under this rule is not limited to the 
fact of possession Any question of title in 
•connection with the right to possession may 
also be determined. 14 B 627 See also 27 
A. 453. Applicability of the doctrine of Us 


pendens. 

“On their own Account” —Unmarned 
sisters under Hindu Law have a right of 
residence until they are married in the family 
dwelling-house and cannot be ousted. 43 M. 
635=38 M L.J, 433. Theo»«J of proving a 
better title than the plaintiffs rests with the 
persons obstructing and they may prove their 
title as a defence. 22 B. 967 , see also 10 C, 
50;26M.S17, 14 B. 627; 18 B. 40. 

Limitation. — Where an application foi 
possession was dismissed for default, hmita- 
fion for suit to establish light does not start 
from this date under Art 11 of the Limita- 
tion Act. 39 1.C. 797=15 A.L.J. 420 

Appeai .—No appeal lies from an order 
under this rule. 9 Boni.L.R. 936=1926 0. 610. 
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•‘y9 Where the Court is satisfied that tk lesislancc or obstruction was occasioned 
1,3 ant person (other than those mentioned in R. 98) rlamiinft in pood faith to be in 
possession of the pruputy on his own account or on account of some person other than 
The judsment-debtor. the Couit shall make an oidci dismissing the application " 

(Vide Fort St, George Gasette, dated 20th October, 1936, Part II, pp. 1394-1396.) 

[Nagpnr ] Rule 99.— In R. 99, por the word “judi<mcnt-dcl)tor” where it occurs 
ij\ biadkets, substitute the woids “personb mentioned in K 95 or 98" 

[N.-W F.P ] For the words “(other than the judgment-debtor)”, subsiitute the 
MOids “(other than the persons mentioned in Ri 95 and 98) ” 

[Rangoion.] Substitute the following:— 

99. Where the Couit is not satisfied it shall make an oider dismissing the application, 

100. [Cf. Ss. 332 and 335 ] (1) Where any person other than the judg- 

ment-debtor is dispossessed of immoveable properly 
Dispossession by decree- jjy holder of a decree foi the possession i t such 
holder or purchaser. property Or, where such property has been s olu 

execution of a deciee, by the purchaser thereof, he may make an application to 
the Court complaining of such dispossession. 

under this rule. 65 1-C 476. The sons of a 


Notes. 

Revision.— Revision lies. 9 Bom.L R. 936 

0 21. Rr 99 and 100 -See 132 I.C. 844= 
1931 L. 686. 

0. 21, R 100. Meanino of Terms.— 
“Dispossessed”, meaning of. 20 B 353 (F B.) 

also 30 C 710 “Judgment-debtor *' 17 
A. 222 (F.B). Includes his representatives 
42IC.526=2P.L.J.478. 

Scope.— The rule cannot apply where S 47 
IS applicable. 17 A, at 481. Nor where the 
execution has been transferred to the Collec- 
tor. 37 B. 488=15 Bom.L R. 389. As to ap- 
plicability to proceedings under the Agra 
Tenancy Act, see 23 A.L.J. 23. See also 36 
C.W.N 790. A tenant who has been wrong- 
fully dispossessed in execution of a decree 
obtained by his landlord against another 
person has a right to apply for restoration of 
possession to the Revenue Court under R. 
100, and such a right is notharred on account 
of Ins alternative remedy by a suit under S 
108, Cl (10) of the Oudh Rent Act 155 I C 
1082=1935 R D. 346=1935 0 W.N. 698=1935 
Oudh 462. No declaratory order can be made 
-under this rule. 103 I.C. 231=1927 N. 300. 
Questions such as validity or collusiveness 
of the decree, Its pendeiis, whether opposite 
party derives title by or compromise 
decree, are outside the scope of proceedings 
under R, 100. 1930 P. 416. The .scope of 
enquiry under R, 100 is the same as that of 
an enquiry under R. 58 36 C W N. 1034=56 
C.L.J.2S0, 157 1 C. 86=16 Pat.L T. 220=1935 
P. 230. The judgment-debtor has no right to 
apply under R, 100 I R. 1932 L. 658, An 
unsuccessful applicant under R.58 is not com- 
petent to apply under R. 100. His only remedy 
is by way of suit under R. 63. 35 C.W N 1034 
=S6CLJ.2S0.148IC.334, hat see also 98 
I.C 541=1927 C. 339. It is only when a per- 
son has been dispossessed that he can apply 
under R 100, when no possession has been 
given to the decree-holder oi purchaser, 
there is no dispossession as contemplated by 
the rule. The Court, therefore, has no juris- 
diction to determine the matter m the form 
of an anticipatory application or make an 
order under rule 101.155 I.C 93=1935 P. 253. 

Applicabujty.— A representative of the 
judgment-debtor under S. 47 cannot apply 


judgment- debtor are prma /acie bound by 
the decree made against their father and 
cannot be regarded as persons other than the 
judgment-debtor within the meaning ofR. 
100. 155 I.C. 93=1935 P. 253. Joint posses- 
sion is not a sufficient ground to maintain an 
application under this rule. 83I.C. 599= 
1924 P.1198. 2x11 see contra 58 C. 55=132 
I C 631=1931 C 385 ; 144 I C. 147=1933 P. 
132. Rule only applies where there is actual 
dispossession and a person whether holding 
under a judgment-debtor or any one else is 
not entitled to apply under this rule »n a case 
where there has been only symbolical deli- 
very of possession. 142 I.C. 152 (1)=1933 
C. 144, 18 CL J 138=18 C.W N 695 , 68 I.C 
394=1923 N. 52 A usufructuary mortgagee 
in possession can apply under this rule. 70 
I C 306=1 P. 159. The purchaser of a 
holding not transferable by custom cannot 
claim under this rule 43 1 C. 969 ^ee also 
95 I.C 146=1926 C 956,10Pat.L.T 242=117 
I C. 308=1929 P 227. But sec contra S3 C 
913=99 1 C 718=1927 C 156 See also 132 1 
C 301=1931 M 534 Mortgagee objecting to 
attachment under R 58 and failing— Omis- 
sion to sue under R. 63— Subsequent appli- 
cation under R 100 after delivery of posses- 
sion to decree-holder purchaser— If barred 
l7PatL.T 812 (F.B). Transferee of pro- 
perty from a person against whom an order 
under 0 21, R. 58 has been made can apply 
under this rule 98 I.C 541=1927 C 339. 
See also 36 C W.N. 1034=56 C.L.J. 250, In 
case of excessive execution proper remedy 
of judgment-debtor is to apply for restora- 
tion under S 47 and not undei this rule. 38 
A. 339=34 I.C. 231. In a claim of an exone- 
rated party enquiry should be confined to 
possession only and not extended to title. 
^)M 964=38 LC. 297=32 MLJ. 532 On 
this rule, see also 58 C 55=132 I.C 631=1931 
C 385. Rr. 100 and lOl are not confined to 
cases of exclusive possession alone, hut are 
aophcable to joint possession also. (Ibid.) 
See also 17B718, Diss.; 18 CWN.695, 
Ref But see 83 I.C 599=1924 P. 506, 1933 
P. 132. See also 20 I.C 253 and 1924 P. 506, 
Ref") • l^ere an application under 0. 21, 
R 1(K) has been dismissed for default, the 
party aggrieved has a direct remedy by way 
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(2) The Court shalJ fix a day for investigating the matter and shall sum- 
mon the party against whom the application is made to appear and answer the 


same. 

101. [Ss. 332 and 335.] Where the Court is satisfied that the applicant 

was in possession of the property on his own account 
Bona fide claimant to be qj. on account of some person other than the lude- 
restoied to possession. ment-debtor, it shall direct that the applicant be put 
into possession of the property. 

102. [S. 333.] Nothing in rules 99 and 101 shall apply to resistance or 

obstruction in execution of a decree for the possession 
Rule not applicable to of immoveable property by a person to whom the 
transferee pendente lite. judgment-debtor has transferred the property after 
the institution of the suit in winch the decree was passed or to the dispossession 
of any such person. 


Notes. 

of regular suit under 0. 21, R _ 103 and the 
ex parte order cannot be .'^et aside and the 
application restored under S. 151 (47 C L. 

T 87, Dist ; 31 C W N 576 and 45 C L.J. 557. 
Ref) 152 1 C. 24=59 CLJ. 218=1934 0 
653 Alternative rehefis. In a petition 
deliberately filed under R. 100, the alternative 
prayer for relief under S, 47 cannot be 
Mtertained. 145 1 C 174=1933 M. 482 R 
101 IS applicable to proceedings under the 
Madras Estates Land Act by reason of S 
192 of the Estates Land Act 157 1 C. 1066= 
1935 M W N. 633=41 L.W, 623=1935 M. 309 


=68M.L.J.324. 

Suit— A person can file a regular suit 
without proceeding under this rule. 10 M. 
S3. A person disposses.sed in execution of a 
decree against another is not hound to 
institute proceedings under this 27 M. 262 
See also S M.L.J 252 When dispossessed 
under this rule a mortgagee decree-holder 
purchaser cannot claim compensation. 63 1. 
C. 126=25 C.W.N. 756. Equities in favour 
of purchaser could be considered in the suit 
and not under this rule. 24 L.W. 389=97 1 


C 605=1936 M 1127 


Afpeal.— N o appeal lies from an order 
under this rule. 41 I.C 891=57 P.R. 1917. 


But where the question is between the 
parties to the suit or their representatives, 
an appeal lies. 41 MLJ 54=63 1 C 730; 
144 I.C 472=38 LW 199=1933 M. 569,60 
C. 832=37 C W.N. 671=1933 C 680. 


Practice and procedure— I n a petition 
Under R. 100 it is a serious irregularity to 
ask decree-holder to begin his case and exa- 
mine his witnesses and then to examine the 


suit— Third party impleaded— Omission to 
raise available plea— Plea whether cannot be 
raised in execution. 60 C. 832=37 (T.WN 
671=1933 C 680. 

Limitation.— S'ce 58 C. 55=132 I C. 631= 
1931 C. 385. 

0 21, R, 101 —An order under this rule 
IS conclusive until displaced by a suit. 27 1 
C 29=1914 MW.N 897 But it does not 
affect a party’s right to possession upon 
redemption. 54 I.C 276=17 NLR. 33 
When the execution is transferred to ^Hec- 
tor, the Court has no power to act under this 
rule. But when Collector’s power is ex- 
hausted, the Court which made the decree 
should act 38 B 673=26 1 C 266. No ques- 
tion of title can be investigated under this 
rule. 22 I.C 707=19 CL.J. 13 R. 101 is 
applicable to proceedings under the Madras 
Estates Land Act by reason of S. 192 of Act. 
68 M.LJ. 324. 

On his own account.— a claimant in 
possession on his own account though with- 
out title is entitled to succeed under this 
rale. 98 I.C 541=1927 C. 339. A mortgagee 
in possession is in possession on his own 
account. 2 A. 94. A member of a joint 
Hindu family cannot say that he is in posses- 
sion of any particular portion of the joint 
property on his own account. 17 B at 721 
Possession by enjoyment and receipt of rent 
is enough 15 W R 70 But see 33 C 487 ; 
14Pat.LT 573=1933 P. 581 

Limitation —A n order dismissing a claim 
must be challenged within one year. 45 M. 
L.J 690=47 M. 160. See also 58 C 55=132 
I.C. 631=1931 C. 385. 

Appeal— S. 104 of the Code read with 


witnesses of the claimant. It justifies inter- 
ference in revision. 1931 M. 534=132 1 C. 
301. An order on an application under R 
100 without allowing any oral evidence to be 
led by the parties, on the ground that there 
was sufficient documentary evidence on 
record, is illegal and is liable to be set aside 
in revision Court should dispose of the 
matter only after allowing the parties to 
produce whatever evidence they desire, oral 
or documentary, 1035 A. 457=1935 A L.J 
419=158 I.C 33=1935 A.WR. 328. Subse- 
quent events after application can be taken 
notice of by Court and relief granted on the 
basis of such events. 37 C W.N. 339=60 C. 
685=145 1 C 663=1933 C 534. Mortgage 


0 43 shows that no appeal lies against 
an order under R, 101. Such an order may 
however be made the subject of revision. 16 
RD 160. 

Revision.— An order under this rule can- 
not be rectified in revision as a remedy lies 
under R. 103. 129 P L.R. 1911=10 I C. 183 ; 
But see 58 C. 55, infra; 34 C.W N 577. See 
also 16 R.D. 160. The power conferred 
upon any party by R 103 to institute a suit 
does not restiict the High Court from using 
Its revisional powers to correct the errors or 
illegalities of subordinate Courts in proceed- 
ings under R. lOl. See 58 C. 55=132 1 C 
631=1931 C. 385 

0. 21, R. 102 -See 42 I.C 523=6 L.W. 568 . 
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103. [S. 335, para. 2.] Any party not being a judgment-debtor against 
whom an order is made under rule 98, rule 99 or rule 
Orders conclusive subject jjjgy. institute a suit to establish the right which 
toregu rs he claims to the present possession of the property; 

but, subject to the lesult of such suit (if any), the order shall be conclusive. 

Loc. Ams — [Allahabad.] Add the following Rules to 0. 21 — 

“104 When the certificate picscubed by S 41 is lecvivcd by the Court w hich sent 
the dcciee for execution, it shall cause the necessary details as to the results of execution 
to be entered in its register of Cml Suits ‘bcfoie the papei.'. aic Iransmiltcd to the lecord 


Notes. 

1926 M. 963=51 M.L J. 256. R. 102 does not 
m terms apply to an involuntary sale 157 I 
C 86=16 PatX.T. 220=1935 P 230. When a 
party raises the question of lis pendens 
before the Court and wants the Court to 
decide the matter not upon the plain langu- 
age of R. 102, but upon the general doctrine 
of Its pendens, the Court has to find out 
whether the decree is collusive or not. 
And if the Court decides that the decree 
was collusive, it cannot be interfered with 
in revision as being without jurisdiction. 
157 LC 86=16 Pat L.T. 220=1935 P. 230 
0. 21, R. 103 —The rule is mtended to 
deprive the claimant of his remedy by way 
of an appeal or application for revision to a 
higher Couit, and to declare that the adverse 
order shall be conclusive against the claim- 
ant, subject however to the result of any 
suit which he may file to establish his claim 
to the ‘present possession of the property’ 
which IS the subject-matter of the order 
passed against him. The rule goes no fur- 
ther than that and the claimant is not requir- 
ed to file a suit for setting aside the adverse 
order passed against him, but to establish 
his right. 156 1.C. 702=1935 S. 129 This 
rule applies only where an order under Rr. 
98, 99 or 101 has been passed. 69 I C. 557= 
1923 L. 145. See also 132 I.C 844=1931 L. 
686. The orders referred to do not refer to 
those passed without investigation and not 
on the merits 23 N L R. 94=97 I C. 178= 
1926 N 423 The rule is confined to suit? 
for possession by purchaser under his pur- 
chase. It does not bar suits based on other 
causes of action 30 CW.N 163=42 C.L J 
578 But 53 B. 668=31 BomL.R. 765= 
1929 B 379, This rule applies where stran- 
gers are involved and S. 47 where the 
parties m the suit are involved. 41 M.L J 
54=63 I.C 730 See also 39 M.L.T 281. 
The word “party” means party to the 
petition and to the execution 43 M. 696= 
39 M L J 456 See also 102 1 C 446=8 Pat. 
L T 654 Right of suit— Plaintiff purchas- 
ing property dunng pendency of partition 
suit— Defendants subsequently purchasing 
same property’ from party to whom it is allot- 
ted by final decree— Dismissal of plaintiff’s 
objection under R. 100 in execution proceed- 
ings by defendants. Held, m suit by plaintiff 
under R 103, that his proper course was to 
proceed under S 47, and the plaintiff had no 
locus standi to maintain an application under 
R 100 and his suit under R. 103 was also not 
maintainable, 148 I.C. 731=1934 L. 457 
Symbolical delivery does not amount to dis- 


possession i LV\ 31=24 IC 771. A 
transfer by vendee from the tletendniii is 
valid in the absence of an order pit-vtniin^ 
the vendee from disposing of the piopettj 
pending the suit. 89 1 C 990=1925 B. 413. 

Surr.— The scope of a suit under R. 103, is 
not the determination of merely the question 
of possession, but the establishment of the 
right or title by which the plaintiff claims 
present possession of the property. 36 Bom, 
L R. 1074, In a suit under this rule the 
claimant is not confined to a mere declara- 
tion of his right it is open to him to seek 
consequential relief by way of possession. 
156 I C 702=1935 Sind 129 A person who, 
claiming through the judgment-debtor, 
lesists the decree holder purchaser in taking 
possession cannot he heard to say that the 
decree on which the suit under R. 103 is 
based was without jurisdiction. 64 CL.J 
115=41 C W N 396=1937 Cal. 88. A person 
whose application under R. 100 is dismissed 
has a statutory right of suit under R. 103, 
and It makes no difference that he did not 
prefer an objection under R 58 132 I.C 201 
=1931 L. 598. In a suit under this rule the 
plaintiff’s title alone and not the modem 
which or the point of time at which the 
ouster took place is material 16 1 C. 741= 
18 CWN 473. Where a claim was not 
treated as a suit, but the question was treat- 
ed as an interlocutory proceeding, an order 
will not operate as rer judicata in any sub- 
sequent proceeding 44 M L J, 443=72 I C. 
582=19^ M. 514. Where the decree-holder 
sells his own property by mistake, his only 
remedy is by suit. IS L.W 272=1922 M. 63. 
On this rule see also 132 I C, 844=1931 L 
686 

Parties — R 103 does not purport to lay 
down what may or may not be included m a 
suit filed for the purpose indicated therein, 
or what persons may be impleaded as parties 
to such a suit. 156 I.C. 702=1935 Smd 129 ; 
judgment-debtor is not a necessary party to 
a suit under this rule (Ibid.). 

Forum.- The suit can be instituted only m 
the Court within whose jurisdiction the pro- 
perty lies. 6 BomL.R 301 The proof 
required in the suit is not that of actual pre- 
sent possession merely, but includes a right 
to present possession as well. 44 M. 227^9 
ML.J. 626. 

Matiers to be determined in suit,— In a 
suit by the execution purchaser for partition 
and separate possession of the property pur- 
chased by him, the defendant resister is pre- 
cluded from re-agitating the questions which 
he has put forward and which have been 
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105 &c!r3 atiacho.tiif of table propcitj uuder R 43, of Negotiable Tnstru- 
ments under R 51, and o± imnoveable property under R 54, shall be made through a 
Civd Couit \ram, or Bailiff, unless speaal reasons render it necessary that any othci agenej- 
should be emri loved, ni which case those reasons shall be stated in the handwnting of 
the presiding Jud^e himself in the order for attachment 

106 When the piopertj’ ^'hirh R is sought to bring to sale is immo\ cable property 
\Mthin the definition of the same contained in the law for the tirne being in force relating 
to the registration of documents, the decree-holdet shall file with his application a certi- 
ficate fiom the Sub-Registrar within whose sub-distnct such property is situated, showing 
that the Sub-Registrar has seaichcd his Book Nos I and II and their indices for the 
past twelve years and staling the encumbrances, if any. w'hich he has found on the pro- 
perh' [See 1930 A. 188 1 


Notes. 

adjudicated upon in the obstruction proceed- 
ings. So far as the conclusiveness enacted 
in the final part of R 103 is concerned, it 
makes no difference whether the questions 
are sought to be re-agitated by a person as 
plaintiff or as defendant But it will be going 
too far if it were held that every issue sought 
to be raised must be taken to be precluded 
by R. 103. Issues which could not be raised 
in the obstruction proceedings such as one 
which attacks the validity of the decree m 
execution of which the proceedmgs arose, 
can be laised in the suit and are not preclud- 
ed by R. 103. 45 L W 91=1937 Mad 366= 
(1937) 1 M.L.J. 122. See also 1937 C. 88 

PaOPtETY attached and sold jointly 
OWNED BY JUDGMENT-DEBTOR AMD HIS WIFE— 

Purchaser’s right to possession.— The 
property attached wasiointpioperty of the 
judgment-debtor and his wife and only the 
judgment-debtor’s interest therein was at- 
teuied and sold in execution proceedings and 
the extent of that interest was not determin- 
ed. If eld, it was not possible to hand over 
any portion of the property to the decree- 
holder-purchascr as bemg the share of the 
judgment-debtor The judgpnent-debtor's 
interest must first be divided off. 1935 R 
11=154 1 C. 1045. 

Appeal.— In a suit under R 103, CP. Code, 
against the OfiBcial Receiver representing the 
estate of an insolvent, a decree was passed m 
favour of the plaintiff The official Receiver 
did not prefer an appeal The appellant, 
who was one of the creditors of the insolvent, 
represented by the Official Receiver in the 
tnal Court, presented an appeal against the 
decree in so far as it related to the Official 
Receiver and in application for leave to 
appeal against that decree on behalf of him- 
self and the general body of creditors of the 
insolvent. If eld, that appeal was not com- 
petent, nor was it a proper case for grant of 
leave 57 M 670=150 1 C. 538=39 L.W. 624 
=1934 M. 360=66 M L.J. 532. 

Revision. — Order on application under 
R. 100 — Revision — Competency — Grounds 
for interference 44 L W. 703 If an appeal 
is wrongly entertained against an order 
under this rule the appellate Court acts 
without jurisdiction, and the case is dearly 
one for revision by High (Tourt, which has 
power to interfere either under the 
appellate jurisdiction or revisional junsdic- 


tion. Even if a second appeal is not compe- 
petent, High Court will interfere in revision 
165 I C 986=17 Pat L.T. 815=1937 Pat 136 

Limitation -The suit must be filed withm 
one year from the date of the order. Art 
11, Limitation Act, applies See 9MLT* 
131; 44 A 607, 10 B. 604 ; 26 B 730; IL 
57, 34 C. 491 ; 27 M. 25 ; also 103 PX R, 

=36 I C. 21 1. Not only is a suit barred, but 
defence will also be barred after tlie pre- 
scribed time. 38 I.C. 216. But if an order 
for delivery was not enforced, the defence 
can be raised at any time to such a suit. 45 
I C. 24=23 M L.T. 233 A mortgagee whose 
claim has been rejected can sue after the 
lapse of one year 29 C. 25. Dismissal for 
default of an application under R 101 is not 
an order on merits and so limitation for 
suit does not start from the date of the dis- 
missal. 45 I.C. 102=14 N.L.R. 66. As to 
appeal, see 90 1 C 952=1925 M. 1198. 

Practice and Procedure— Amendment of 
Plaint.— The suit to establish the right to 
possession contemplated by R 103 is not one 
under S. 9 of the Specific Relief Act. Where 
suit is erroneously framed under the latter 
provision, the Court may in a proper case 
permit the party to amend the plaint so as to 
convert it into an ordinary suit for posses- 
sion 1932 AL.J. 812=139 I C 366=1932 A. 
703 The proviso to S. 42, Specific Relief Act, 
does not take away special nght conferred 
by this rule. Plaintiff suing under this rule 
for declaration of his title need not ask for 
possession also 151 IC 59=17 NX. 1.24= 
1934 N. 169. 

Court-fee,— 0. 21, R. 103 enables a suit to 
be filed on a Court-fee of Rs 20 for posses- 
sion, by a person who has been dispossessed 
in execution of a decree to which he is not 
a party, and whose application under R. 100 
has been disallowed. Though the plaint 
does not purjport to be filed under R, 103, 
when the plaint contains the necessary 
allegations the suit can be held to be one 
under the rule. It is the substance rather 
than the form of the suit which should be 
considered in determining the nature of the 
suit. 1935 AM L.J. 107. 

0. 21, R. 105 (All.) —The provision in 
R 105, for recording the reasons for employ 
ing an agency other than an amin or a bailiff 
for making an attachment is not mandatory 
but directory An order, therefore, for the 
appointment of a vakil to make an attach- 
ment is a good order and the attachment is 
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107 WTiere an applicatiun is made lor the sale of land or of atij interest m land, 
the Court shall, bcfoie ordering sale thereof, call upon the parties to state whetlicr 
aiich land is or is not ancestial land ivithin the meaning of Notification No 1887*1 — ^238-10, 
dated 7th October, 1911, oi the Local Government, and shall fix a date for determining the 
said question. On the day so fixed, or on any date to which the enquiry may have been 
adjourned, the Court maj take such evidence bj aflidavit or otherwise, as it may deem 
necessary, and may also call for a report from the Collector of the District as to whether 
such land or any portion thereof is ancestral land. Attei consideiing the evidence and 
the icpoit, if any, the Couit shall dctcinune wheiher siieh laud, or anj , and what part of 
it, is ancestral land The lesult of the tnquirj shall be no,tt‘d m an ordi.r made for 
the puiposc by the presiding Judge in his own handvnling, 

108 When the propertj’ which it is sought to bring t' sale i> levetiuo pajing or 
revenue fiee land or any interest m such land, and the dcciee it not s.nt tu the Colk^'tor 
for execution under S 68, the Court, before ordering a sale , shall alaj cab upi ei tne Col- 
lector in whose district such property is situate to lepott whether tnc piOpertj li 

Kct to any (and, if so, to what) outstanding claims on the pait of G()\*.iunic:iu. 

109. The reports of the Sub-Registrar and Collectoi shall be open to the inspection 
of the parties or their pleaders, free of charge, between the time of the receipt b} 
the Couit and the declaration of the result of the enquiry' . No fees are payable in respect 
of the report 1^ the Collector. 

no. The result of the enquiry undei R. 66 shall be noted in an order made for 
the purpose by the presiding Judge m his ow'n handvvnting. The Co,uit may m its dis- 
cretion adjourn the inquiry, provided that the reasons for the adjournment arc stated m 
wnting, and that no more adjournments are made than are necessary for the purpe^es 
of the enquiry, [i'ff 1932 A 55.] 

111. If after proclamation of the intended sale has been made anj matter is brought 
to the notice of the Court which it considers material for purchasers to know, the Court 
shall cause the same to be notified to intendmg pui chasers when the propertj’ is pul up 
for sale 

112 The costs of the proceedings under Rr 66, 10b and 108 shall be paid in the 
first instance by the decree-holder, but they shall be charged as part of the costs of the 
execution unless the Co-urt, for reasons to be specified in writing, shall consider that they 
shall either wholly or m part be omitted therefrom 

113 Whenever any Civil Court has sold, in execution of a decree or other order, 
any house or other building situated withm the lunits of a Military cantonment or station, it 
sl^I, as soon as the sale has been confirmed, forward to the Commanding Officer of such 
cantonment or station for his information and for record in the brigade or other proper 
office^ a wntten notice that such sale has taken place, and such notice shall contain full 
particulars of lie property sold and of the name and address olf the purchaser 

114. Whenever guns or other arms in respect of which licences have to be taken by 
purchaser under the Indian Arms Act (XI of 1878) are sold by public auction in execution 
of decrees by order of a Civil Court, the Court directing the sale shall give due notice to 
the Magistrate of the distnct of the names and addresses of the purchasers, and of the 
time and place of the intended delivery to the purchasers of such arms, so that proper steps 
may be t^en by the police to enforce the requirements of the IndJan Ajrms Act. 

115. When an apphcatioin is made for the attachment of livestock or other movable 
property, the decree-holder shall pay into Court m cash such sum as will cover the costs of 
the maintenance and custody of the property for fifteen days. If within three dear days 
before the expiry of any such period or fifteen days, the amount of such costs for sudi 
further period as the Court may direct be not paid into Court, the Court, on receiving a 
report thereof from tlie proper officer, may issue an order for the withdrawal of the 
attachment and direct by whom the costs of the attachment are to be paid 

116 Livestock which has been attached m execution of a decree shall ordinarily be 
left at the place where the attachment is made either m custody of the judgment-debtor on 
his furnishing security, or m that of some land-holder or other respectable person wdlmg to 
undertake the responsibility of its custody and to produce it when required by the Court. 


Notw. 

not illegal or without jurisdiction, notwith- 
standing the fact that the Court has omitted 
to record the reasons in the order appointing 
him. 154 I C. 631=1935 A.L.J. 367=1935 
A WR. 206=19.35 A 490 
0. 21, R. 107 (Oudh).— An appeal is 
allowed under R 112 agamst an order of a 
Qvil Court proceeding under R. 107, No 


right of second appeal is allowed under the 
Code 160 1.C 42=1936 O.W.N. 114=1936 
Oudh 167. 

O. 21, R. 112 (Oudh).— An appeal is 
allowed under this rule agamst an order of 
a Civil Court proceeding under Rule. W 
(Oudh). No right of second appeal is 
allowed. 160 1.C 42=1936 O.W.N. 114=1936 
Oudh 167. 
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117 It the ci'stodi of livestock cannot be provided for in the manner described m 
the last preceding rale, tbe animals attached shall be removed to the nearest pound est.. 


(/if the dav and houi on and at which they ifccre coirnnuieo lo ms cusioay , ^c) the name 
uf the attaching oiticu oi his suboidinate by whom they w'ere committed to his custo\ly 
and shall gi\e such attaching officer oi subordinate a copy of the enliy. 

118 For everj' animal committed to tlic custody of tbe pound-keeper as aforesaid, 
a ebaree shall be levied as rent for the use of the pound for each fitteen or part of fifteen 
davs dunng wtoch such custody contmues according to the scale prescribed ^der S. 12 
of Act (I of 1871). And the sums so levied shall be sent to the Treasury for credit to 
the Municipal or District Board, as the case may be, under whose jurisdiction the pound 
4S. All such sums shall be applied in the same manner as fines levied under S. 12 of the said 
Cattle Trespass Act 

119 The pound-keeper shall take charge of, feed and whter animals attached and 
committed as aforesaid until they are withdrawn from hia custody as hereinafter provided 
and he shall be entitled to be paid for their maintenance at such rates as may be, from tune 
to time, prescribed under proper authority. Such rates shall, for animals specified m the 
section mentioned in the last preceding rule, not exceed the rates for the time being 
fixed under S S of the same Act In any case for special reasons to be recorded in 
wnting the Couit may icquirc payment to, be made for maintenance at higher rates than 
those prescribed. 

120 The charges herein authonzed for the mamtenance of livestock shall be paid 
CO the pound-keeper by the attaching officer for the first fifteen days at the time the animals 
are commitled to his custody, and thereaifter for such further period as the Court may 
direct, at the commencement of such period. Payments for such maintenance so made in 
excess of the sum due for the number of days during which the ani^ials may be in the 
custody of the pound-keepei shall be refunded by him to the attaching officer. 

121. Animals attached and committed as aforesaid shall not be released from custody 
by the pound-keeper except on the written order of the Court, or of the attachmg officer, 
01 of the officer appointed to conduct the sale, the person receiving the animals, on then 
being so released, shall sign a receipt for them in the register mentioned m R 118 [See 
134 I. C. 836=1931 A.L J. 865=1931 A. 567 (F.B.).] 


122 For the safe cusody of movable property other than Uvestock while under 
attachment, the attaching officer shall, subject to approval by the Court, make such arrange- 
ments as may be most convenient and economical [5‘^c 134 I C 836=1931 A.L J 865 
=1931 A. 567 (F.B.).] ‘ 

123 With the permission of the Court the attaching officer may place one or more 
peisons in special charge of such propeity [Jee 134 I.C 836=1931 A.L J 865=1931 
A 567 (F B ).] 


124 The fee for the services of each such persons shall be payable in tho manner 
prescribed in R 116 It shall not be less than four annas, and shall ordmanly not be more 
than six annas per diem The Court may at its discretion allow a higher fee ; but if it do 
so, it shall state in writing its reasons for allowing an exceptional rate 


125 When the services of such person arc no lo(ngcr required the attaching officer 
shall give him a certificate on a counterfoil form of the number oif days he has served and 
of the amount due to him and on the presentation of such certificate to the Court which 
ordered the attachment, the amount shall be paid to him in the presence of the presiding 
ludge: Provided that, where the amount does not exceed Rs. 5, it may be paid to the 
sahna by money order on lequisition by the Amm, and the presentation of tlie certificate 
maj be dispensed with 


Notes. 

O. 21, _ R. 122 (Allahabad) -Where a 
Commissioner appoints a supurddar and 
entrusts him with the custody of movable 
property and the action taken by the Commis- 
sioner meets with the appioval of the Court, 
the responsibility for the safe custody of the 
property shifts on to the supurddar, notwith- 
standing the fact that the Commissioner did 
not obtain the previous permission of the 
Court to appoint him 154 I.C 711=1935 A. 
L.T. 824=1935 A. 737. 

0. 21, R 124 (Allahabad), — An order by 
the executing Court calling upon the decree- 
holder to pay a certain sum of money to a 
custodian or supurddar by way of fees paya- 


ble under R. 124, as amended by the Allaha- 
bad High Court, is not without jurisdiction. 
It IS the execution Court only which can 
settle the fee which is to be paid to the custo- 
dian under the rule, and it is only the decree- 
holder, as the person who has got the pro- 
perty attached, that can be called upon to pay 
the fee. 1937 A.W.R 141=1937 ALJ.M 
0.21.R 125 (Allahabad) : ScoPE.-There 
is no provision in R. 125 or in any other part 
of 0. 21, authorising the executing Court to 
adjudicate on a dispute between the decree- 
holder and his shahnas It has to be decided 
in a separate suit 152 1 C. 932=1935 A.L.J. 
78=1935 A. 102. 
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126. When m consequence of an order of attachment being %\ithdrawn oi of some 
other reason, the person has not been employed or has remained in charge of the property 
tod a shorter time than that for vvhich iiajment has been made in respect df His services, 
the fee paid shall be refunded in whole or in part, as the case m!a; be. 

127. Fees paid into Court undei the foregoing rules shall be entered in the Registei 
of Petty Receipts and Re-payments 

128 When any sum leiied under R 119 is i emitted to the Tuo^urj, it shall be 
accompanied by an ordei in triplicate (in the foiro given as Form Q of the Municipal 
Account Code), of which one pait will be foi warded by the Tr^asui} Oificials to the Dis- 
trict 01 Municipal Board, as the case may he. A note that ll.c sar'u has been paid into 
the Tieasury as rent for the use of the pound, mil be recordtii cu ii.c .\tiact fioni the 
pass-book. 

129 The cost o»f lepainng attached piopertj for sale, i^i ui coiucyiaL a t- ne 
place nheie it is to he kept or sold, shall be payable by the decree-holdet lo the .dtacln .. 
officer. In the event of the decree-holder failmg to provide the necessary funds, tin 
attaching officer shall report his default to the Court, and the Couit may thereupon issue 
an ordei for the \yithdiawal of the attachment and direct by whom the costs of the attach- 
ment are to be paid. 

130 Nothing in these rules shall be deemed to prevent the Court from issuing 
and servmg on the judgment-debtor simiiltaneou<;ly the notice lequired bj 0. 21, Rr. 22, 
66 and 107 


Garnishee Orders 

131 The Court maj', in the case of an> debt due to the judgment-debtor (other 
than a debt secured by a mortgage or a charge or a negotiable instrument, or a debt re- 
coverable only m a ReVenue Court) or any movable property not in the possession of the 
judgment-debtor, issue a notice to any person (heiemaftei called the garnishee) liable to 
pay such debt or to deliver or account for such mo|\able property, calling upon him to 
appear before the Court and show cause why he should not pay oi deliver into Court 
the debt due Ifrom or, the property delijverablc by him to such judgment-debtor, or so 
much thereof as may be sufficient to satisfy the decree and the cost of the execution 

132 If the garnishee does not forthwith or within such tunc as the Court may 
allow, pay or deliver into Court the amount due from or the property’ deliverable by him 
to the judgment-debtor, or, so much as may be sufficient to' satisfy the decree and the 
cost of execution, and does not dispute his liability to pay such debt or deliver such 
moveable property, or if he does not appear in answer to the notice, then the Court may 
order the garnishee to comply with the terms of such notice and oii such order execution 
may issue as though such order were a decree against him 

133 If the garnishee disputes his liability the Court, instead ot making such onki. 
may order that any issue or question necessary for determining his liability be tiled as though 
it were an issue in a suit; and upon the determination of such issue shall pass such oidcr 
upon the notice as shall be just. 

134 Whenever in any proceedings under these rules it is alleged, or appears to the 
Couit to be probable, that the debt or property attached or sought to be attached belongs to 
some third person or that any third person ha^ a hen or charge upon, or interest m, it, the 
Court may ordei such third peison to appear and state the nature of his claim, if any, upon 
such debt or property and prove the same, if necesBary. 

135 After hearing such third person, and any other person who may subsequently be 
ordered to appear, or in the case of such third or other person not appearing when ordered, 
the Court may pass such order as is hereinbefore provided or make such other order as it 
shall think fit, upon such terms in all cases with respect to the hen, chaige or interest, if an^, 
of such third or other person as to such Court shall seem just and reasonable 

136 Payment or delivery made by the garnishee whether in execution oi an ordei 
under these rules or otherwise shall be a valid discharge to him as against the judgment- 
debtor, or any other person ordered to appear as aforesaid, for the amount paid, delu et-ed 
or realized although such order or the judgment may be set aside or reversed 

137 Debts owing from a firm carrying on business within the jurisdiction of the 
Court may be attached under these rules, although one or more members of such firm may be 
resident out of the jurisdiction Provided that any* person having the control or management 
ot the partnership business or any member of the firm within the jurisdiction is sensed 


Notes. 

0. 21, R. 131 (Allahabad) .-Mortgage 
money left by the mortgagor with the mort- 
gagee, out of the consideration for a posses- 
sory mortgage deed executed by him, for 


payment to his creditor, is not a debt as 
contemplated in R 131. and cannot be 
attached in execution of a decree against the 
mortgagor. 1934 A L.J 893=1934 A. 954 ' 



The Civil Court 


Manual (Imperial Acts). [0. 21,R.ioj 


^Mth the garnishes ■.niei An appearance bj auj member pursuant to an order shall be 
ijutncicnl appea'-ance nj the firm ^ i j ^ , 

138 The cosLi of any application under these lules oi any prc^ecdings arising 
therefrom' or incidental iheieto, or anj older made thereon, shall be m the discretion of the 

^*^^*139 (1) Wheic the liabilitx ot anj garnishee has been tried and determined under 

these rulei the ordei shall ha\L the same force and be subicet to the same conditions as to 
appeal or other^iise as if it wcie a decree. 

(2) Orders nut coxeied bj clause H) shall be appealable as orders made in execu- 


IllustiaiiOH —An application for a garnishee oidei is dismissed either oai the giound 
that the debt is secured by charge or that there is no puma facte (?\-idence of debt due 
This order is appealable as an older tn execution 

140. All the rules m this Code relating to serMce upon cither plamtifts oi defend- 
ants at the address filed or subsequentlj^ altered under 0 7 or 0. 8 shall apply to all 
proceedings taken under 0 21 or S 47. . j- ^ 

The folloumg form shall be used under the provisDons of R 131 of 0 21.- 
Siiil No i*f 19 

Plaintift 


vetsiis 


Defendant 


To 

Whereas it alleged that a debt ot Rs is due from jou to the 

judgment-debtor 

Or that jou are liable to deli\er to the abo\e'namcid judgment-debtor, the propertv 
set forth m the schedule hereto attached, take notice that you are hereby required on or 
before the day of 19 to pay into this Court the aaid sum of Rs. 

Or to delner, or account to the Amin of this Court for the movable property detailed 
in the attached saiedule, or otherwise to appear in person or ‘by advocate', vakfl or 
authonzed agent in this Court at 10-30 in the forenoon of the day aforesaid and show 
cause to the contrary, in default whereof an order for the payment of the ,said sum, or for 
the delivery of the said property', may be passed against you 

Dated this day of 19 

Munsif. 

Subordmate Judge 
At 


[Calcutta.] — O. 21-A. htseri the following as 0 21-A.— 

1. Every person applying to a Civil Court to attach movable property shall, m 
addition to the process-fee, deposit such reasonable sum as the Court may direct, if it thinks 
necessary for the cost of its removal to the Court-house, for its custody, and if such pro- 
perty is Irvestock, for its mamtenance, according to the rates prescribed m R 2 of this 
Order. If the deposit, when ordered, be not made, the attachment shall not issue The 
Court may, from time to time, order the deposit of such further fees as may be necessary. 
In default of due payment the property shall be released from attachment 


2. The following daily rates shall be chargeable for the custody and maintenance 
of livestock under attachment — 

(joat and pig 

. Annas 2 to Annas 4 

Sheep 

„ 2 

„ 3 

Cow and bullock 

„ 6 

10 

Calf 

3 

„ 6 

Buffalo 

„ 8 

12 

Horse 

8 

„ 12 

Ass 

.. 3 

„ 5. 

Poultry 

2 

„ 3-6 


Notes. 

0 21, R 139 (Allahabad).— Order against 
garnishee— Nature of— Cost— Right to set 
off. The conjoint effect of Rr 19, 132,133 
and 139 is that if the garnishee is ordered to 
pay a certain sum of money to the decree- 
holder, such order is a decree which virtually 
becomes part and parcel of the original 
decree passed m the suit It cannot be said 
that the two decrees are decrees in separate 


suits, because the order against the garnishee 
which ex hypoihesi amounts to a decree, has 
been passed in execution proceedings in the 
same suit When an order of payment is 
passed against a garnishee, such order sup- 
plements the decree passed in the original 
suit. In these circumstances, the garnishee 
has a right under R 19 to obtain a set-off in 
respect of costs awarded to him under the 
original decree. 152 LC. 96=1934 A. 1056. 
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ErplanahoH —Although the rates indicated above are regarded as reasonable the 
Courts should consider mdiiidual circumstances and the local conditions and permit deposit 
at reduced rates where the actual expenses are hkelj to fall short of the minima or 
maxima. If an> specimen of special \alue in any of the above classesi is seized a special 
rate may be fixed bj the Court It any animal not specified is attached, the Court may 
hv the cost as a special case 

3 Where the property attached consists ol agiicultuial implements or other aittcles 
which cannot convenientlj be removed and the attaching ofheer docs not act under the pro- 
viso to R 43, 0 21, he may, unless the Court has otherw's-e diiectcd, Ica^e it in the 
village or place where it has been attached- 

fa) in the charge ot the judgment-debtoi or decice-holdi r nr til soni other perstfi 
jtrouded that the judgment-debtor, decree-holder or other person eiiteie, into ^ h .iH ni 
Form No IS-A of Appendix E to this schedule vvuth one or niou srrttiLS foi th.. 
duction of the property w hen called for, or 

(b) m the charge of an otficer of the Court, if a suitable place for its sale tustodc 
lie provided and the remuneration of the officer for a period of fifteen days paid in advance 

4 If attached propet ty (other than livestock) is not sold under the proviso to* 

R. 43, of 0 21, or retained sn the village oi place where it la attached, it shall be brouc?hi 

to the Court-house at the deci ee-holder’s expense and delivered to the proper cxfficei of 
the Court In the event of the decree-holder failing to make his own arrangement for 
the removal of the property with safely, or paying the cost thereoif in advance to the 
attaching officer, then, unless such payment has previously been made into Court, the 
attachment shall at once be deemed to be withdrawn and the property shall be made over 
to the person in whose possession it was before attachment, 

5. When livestock i)s attached it shall not, without the special order of the Court, 

be brought to the Court or its compound or viciniiy, but shall be left at the village or 

place where it wasi attached in the manner and on the conditions set forth in R. 3 of this 
Order 

Provided that luestock shall not be left in the charge of any person under cl (a) 
ot the said rule unless he enters mto a bond for the proper' care and' maintenance thereof 
as well as for its production when ca.lled for, and that it shall not be left in charge of an 
officer of the Court undei cl. (b) of the said rule unless m addition to the requirements 
of the said clause provision be made for its care and maintenance. 

6. When for any reason, the attaching officer shall find it impossible to obtain 
compliance with the requirements of the preceding rule so as to entitle him to leave the 
attached livestodk in the village or place where it was attached and no order hhs been made 
by the Court for its removal to the Court, the attaching officer shall not proceed with the 
attachment and no attachment shall be deemed to have been effected 

7. 'Whenever it shall appear to the Court that livestock under attachment arc not 
being properly tended oa: maintained, the Court shall make such orders as arc necessary 
for their care and maintenance and may if necessary dnect the attachment to cease aud 
the livestock to be returned to the person m whose possession they were when attached 
The Court may order the decree-holder to pay any expenses so incurred in providing for 
the care and medntenance of the livestock and may direct that any sum so paid, shall be 
refunded to the decree-holder by any other party to the proceedings 

8. If under a special order of the Co’urt livestock is to be conveyed to the Court, 
the decree-holder shall m^e his own arrangement for such removal and if he fails to 
do so, the attachment shall be withdrawn and the property made over to the person in 
whose possession it was before attachment 

9 Nothing in these rules shall prevent the judgment-debtor or any person, claim- 
ing to be interested in attached livestock from making such arrangements for feeding, 
watering and tending the same as may not be inconsistent with its safe custody, or con- 
trary to any order of the Court 

10 The Court may direct that any sums which have been legitimate!} expended b} 
the attaching officer or are payable to him, if not duly deposited or paid, be recovered from 
the sale proceeds of the attached property, if sold, or be paid by the person declared 
entitled to deliveiy before he receives die same. The Court may also order that any sums 
deposited or paid under these rules be recovered as -costs of the attachment from any 
party to the proceedings 

11. In the event of the custodian of attached property failing, after due notice, to 
produce such property at the place named to the officer deputed for the purpose or to restore 
It to its owner if so ordered or failing in the case of liVesbock to maintain and take 
proper case thereof, he shall be liable to be proceeded against for the enforcement of his 
bond m the execution proceedings, 

12, When property other than livestock is brought to the Court, it shall immediately 
be made over to the Nazir, who shall keep it on hi^ sole responsibility in such place as may 
be approved by the Court If the property cannot from its nature or hulk be conveniently 
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bioud, yr kt-pr ou tin, Couit piemiseb. oi m the personal custody of the Nazir, he may suh. 
jcct to the approval of the Court,, make sdch anangements for its safe custody under his 
own supervision a? may be most convenient and economical If any premises are to be 
hned and persons are to be engaged for watching the property, the Court shall fix the 
diargLS foi the premises and the remuneration to be allowed to the persons (not bemg 
ohkers of the Couil) m whose custody the property is kept. All such costs shall be ^ 
into Court by the decree-holder m advance for such period as the Court may from time 
to time direct 

13. When attached livestock is biojught to Court under special order as aforesaid 
it shall be immediately made over to Nazir, who shall be responsible for its due pre- 
servation and safe custody until he delivers it up under the orders of the Court. 

14 If there 'be a pound maintained by Government or local authority in cu neai 
the place where the Court is held, the Nazir shall, subject to the approvid of the Court, be 
at libeity to place in it such livestock as nan be properly kept there, in which case the 
pound-keeper will be lesponsible for the pioperty to the Nair and shall receive from the 
Nazir the same rates for accommodation and maintenance thereof as aic paid in respect 
of impounded cattle of the same description. 

15 If thcii, be no good pound available, oi, if in the opinion of the Court, it be 
comenienl to lodge the attached livestock m the pound, the Nazir may keep them in his 
own premises or he may entrust them to any person selected by himself and approved by 
the Court 

16. All tests for the keepmg and maintenance of the livestock shall be paid mto 
Court by the decree-holder m advance for not less than fifteen days at a time as often as 
the Couit may from time to time diiect In the event of failure to pay the costs within 
the time fixed by the Court the attachment shall be withdrawn and the livestock shall be at 
the disposal of the person in whose po'session it was at the time of attachment. 

17 So much of any sum deposited o’* paid into Count under these rules as maj 
not be extended shall be refunded to the depositor 

[Lahore and Patna.] Rule KM- For the purpose of all proceedings under this 
Order service on any party shall be deemed to be sufficient if effected at the address for 
srnicc referred to in 0 8, R 11, subject to the provisions of 0. 7; R. 24, provided liiat 
this rule shall not apply to the notice prescribed by R. 22 of this Order. 

[Oudh ] Added by Oudh Chief CoUrt 0 21, Rr. 104*114 


104 The Court may, m the case of any debt due to the judgment-debtor (other 
than a debt secured by a mortgage or a diarge or a negotiable instrument, or a debt lecmei- 
able only in a Revenue Court), or any movable property not in the possession of the 
judgment-debtor, issue a notice to any person (hereinafter called the garnishee) liable to 
pay such debt, or to deliver or account for such movable property, calhng upon him to appear 
before the Court and show cause why he should not pay or deliver into the Court the debt 
due from or the property deliverable by him to such judgment-debtor or so much theieof 
as may be sufficient to satisfy the decree and the cost of execution. 


105 If the garnishee does not forthwith oi within such time as the Court may allow 
pay or delivei into Court the amount due from oi the property deliverable by him to the 
judgment-debtor, or so much as may be sufficient to satisfy the decree and the cost of 
execution and does not dispute his liability to pay such debt or deliver siucli movable pio- 
perty, or if he does not appear m answer to the notice, then the Court may ordei the 
garnishee to comply with the terms of such notice, and on such order execution mav issue 
as though such order were a decree against him 


106 If the garnishee disputes his liability, the Court, instead of making such order 
my order that any issue or question necessary for determining his liability be tried as 
tnough It were an issue in a suit , and upon the determination of .';urh issue shall pass such 
«ndcr upon the notice as shall be just. 

proceedings under these rules it is alleged or appeals to the 
attached or sought to be attached belongs 
t r, ^ ^ OI- an interest in 

^ such ffiird person to appear and state the nature df his claim, it 
anj. Upon such debt or property and prove the dame, if necessary. 

h, pcrsoH Eud auy other person who may subsequently 

I’ '^ther person not appearing when 

It shaU think hereinbefore provided or make siuch other 

ilnterest if anv ?f such terms in all cases with respect to the hen, charge or 

reasonable. ^ ^ ^ ^ 
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109 Payment or delutry made bj the gainishec whether in execution o£ an oider 
utidci the'.L ruleb or otherwise shall he a valid discharge to him as lagainst the jud^ent- 
dobtor, or any other person ordered to appear as aforesaid, £oi the amount paid, delivered 
or realised although such order or the judgment may he set aside or reversed. 

110 Debts owing 'from a firm carrying on busuiess within the jurisdiction of the 
Court may be attached under these rules, although one or moie meinbcib of such firm may 
he resident out of the jurisdiction. 

Provided that an\ person havinji the coiitiul «>r managcmcni of the partnership 
business or any membei of the firm viithm the luiisdicticn is scnxd with the garnishee 
order An appeaiance by any membti puisuant to an o.dtr shall bo sufficient appeaiance 
by the firm 

111 The coijts of any application under these rules and ol u.iy prccc.din^s arising 
therefiam or incidental theieto, or any order made thereon, sfirll bv, lu ibc doCivtiori cf 
the Court. 

112. (1) Wheie the hability of any garnishee has been tiicd and dticrinincii Ttud i 

these lules, the order shall have the same force and be subject to the same conditions as t.> 
appeal or otherwise as if it were a decree. 

(2) Oiders not covered by sub-rule (1) shall be appealable as orders made m e'te- 

CUtlOIl 

IlliisUation —An application foi a garnishee cyrder is dismissed either on the ground 
that the debt is secured by a charge or that theie is no pnma facie evidence of debt due. 
This order is appealable as an order m execution. 

113 All the rules in this Code relating to service upon either plaintiftt, or defend- 
ants at the address filed or subsequently altered undei 0 7 or 0 8 shall apply to all 
proceediings taken under 0 21 dr S. 47. 

114 The following fom shall be used under the provisions of R 104 of 0 21 • — 

of 19 . 

Decree-holder 
Jiidgment>debtiir 

is due from you to, the judgment- 

Or that you are liable to deliver to the above-named judgment-debtor the properly 
set forth in the schedule hereto attached, take notice that you are hereby required on or 
befoie the day of 19 , to pay into this Court the said sum of Rs 

to deliver, or account to the Nazir of this Court for the mdvajyle property detailed m the 
attached schedule, or otheiwise to appear m person or by advocate, vakil or authorised 
agent m this Couit at 10-30 in the forenoon of the day aforesaid and show cause to the 
contrary, in default whereof an order for the payment of the said sum, or for the delivery 
of the said property mav be passed against you. 

Dated this dav of 19 

Munsift 

Subordinate Judge 
At 


Execution Case No 

versus 


Whereas, it is alleged that a debt of Rs 


ORDER XXII. 

Death, Marriage and Insolvency of Parties. 

No abatement by party’s I- [S. 361.] The death of a plaintiff or defen- 
death if right to sue sur- dant shall not cause the suit to abate if the right to 
'■ives sue survives. 


Notes. 

0. 22 • Scope —0. 22 is confined to question 
of the continuance of suit by virtue of devo- 
lution of the deceased's right to sue on other 
persons during pendency of the suit. But 
there may be cases m which suit can be con- 
tinued by other persons who have an inde- 
pendent right to sue on same cause of action. 
31 Punj.L.R. 973=1931 L 79 (2)=12L.275= 
1931 L. 79. If, after an appeal is filed m a 
Court which has no jurisdiction to entertain 
it, a respondent dies and his L. Rs are not 
brought on record, no question of abatement 
arises. Question of abatement can only arise 


when the appeal is pending in a Court having 
junsdictior to entertain it 1S2 I.C 939= 
1935 A 92=4A.W.R 1460 (Rev) Non-com- 
pliance with procedure laid down in 0 22, 
would not involve want of jurisdiction, but 
would be a mere irregularity so long as the 
decree is passed between living persons 133 
I.C 303=1931 A 746 Under 0 22 an appli- 
cation IS necessary to bring on record the L. 
R. of a deceased party and Court cannot pro- 
ceed out of its own accord to ascertain who 
the heirs are and bring them on records 151 
I.C. 755=1934 A.I .]. 16=1934 A. 465. Rules 
of abatement laid down in 0. 22 apply to. 
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Notes. 

appeals against orders on the execution side. 
55 11. 1(J06=1932 M. 574=-63 M.LJ 827; 
1935 A 27=154 1.C 920=4 A.W.R. 1025. 

Applicahon op rule -0 22 applies to 
joinder of L R of a person who is properly 
on record and dies pending the suit or appeal 
as the case may be but not to the case where 
a person is dead long before suit or appeal. 
26 S L.R. 362=1932 S. 220 Quaere.- Whether 
on death of the manager of a Hindu joint 
family his sons should be brought on record 
in accordance with the provisions of 0 22. 
145 I C 164=35 Bom.L R. 388=1933 B. 245. 
0. 22 cannot be applied to a case instituted 
or defended by a few persons on behalf of 
numerous persons not on record under 0-1, 
R. 8, or to suit instituted under S. 92 168 I.C. 
113=17 Pat L. T 926=1937 P. 149 0. 22 
has no application to appUcaitons for leave to 
appeal to Privy Council (4 I.C. 454. Ref ) 
28 S.L.R. 150=148 1.C 819=1934 S .36 0.22, 
under w'hich substitution proceedings are 
taken is not applicable to execution proceed- 
ings. A decree-holder has an absolute right 
to execute the decree for the benefit of him- 
self and other decree-holders and if any one 
of the other decree-holders dies, it is not 
strictly necessary that his heirs should be 
brought on the record. 4 A.W.R, 1025. Pro- 
ceedings in appeal from any decree or order 
in proceedings in execution are not proceed- 
ings in execution and they are proceedings 
in appeal and R. 11 of 0 22, makes the whole 
of 0. 22, applicable to appeals. ISO I C 425= 

1 1 0 W.N. 917=1934 0. 337. See also 55 M. 
1006=63 ML.J. 827. The provisions of 0.22 
about abatement of suits and appeals do not 
apply to applications for revision. 144 I C 
883 (2) =1933 S.200. 

0. 22, R. 1 ; Scope of eule.— In order to 
work abatement of a suit or appeal it is not 
necessary for the Court to pass any order. 48 
A. 334=93 I.C. 313=1926 A. 217 Rules 1 to 
10 do not contemplate the representatives of 
judgment-debtor being placed on record after 
the appellate decree has been passed. 18 B. 
224. The cause of action of the original and 
revived suit must be the same, and no fresh 
cause of action can be imported into the revi- 
sed suit. 22 C 92 (97) Substitution of L R. 
of a deceased plaintiff or defendant at one 
st^e of a suit, as for instance, on an appeal 
from an mterlocutory order in the suit, is 
effective for all future stages of the suit. 45 
C ^=33 M L.J. 486=44 LA. 218(P.C.) ; 1928 
L- 784. A suit ordinarily abates only against 
the deceased defendant, unles.s there are cir- 
cumstances which would cause an abatement 
as against one to operate as an abatement 
against all 18 R. D. 553=15 L.R. 667 (Rev.) ; 
155 1 C 602=1935 A L.J. 509=1935 A. 640 ; 
164 I C. 971 — 1936 L 578 A suit for eject- 
ment of several defendants who are collate- 
rals of the deceased tenant by reason of the 
death of one defendant who is a remoter 
collateral than the surviving defendants, 
Mcause the latter who are nearer than the 
deceased have precedence (Ibid.) Where in 
appeal in a suit brought in a representative 


capacity one of the original plaintiffs dies 
the sundving plaintiffs are competent to pro- 
secute the appeal. 37 P.L.R. 85. So also in 
suits instituted with leaveundei 0. 1, R 8 r 
P. Code. 39 C W.N. 303=60 CL.J. 556=1935 
C 413. The fact that an application by appel- 
lant for setting aside the fancied or imagi- 
nary abatement has been dismissed docs not 
affect the competency of the appeal. 

When in an appeal against a decree dismissing 
suit, one of the appellants and one of the 
respondents die pending appeal, and all heirs 
of the deceased appellant and respondent are 
already on record, the case is governed by 
R.2 of 0. 22, and not by Rr 3 and 4 ; no appli. 
cation for substitution is therefore necessary 
in such a case. Appeal cannot therefore abate 
by reason of the omission to miply for sub- 
stitution. 15 P. 326=17 Pat.L T. 584=1936 P 
548. Even if it be that there are other heirs 
of deceased appellant besides those on record 
there cannot be a total abatement of the 
appeal, when the shares or interests of se\'c- 
ral appellants are separate. The surviving 
appellants, tf successful, will get a decree to 
the extent of their shares. (/hW ) 

Right TO sue— This is based upon facts 
which go to make up what is called "the 
cause of action" 22 C 92. It includes a 
"right to appeal", and “a light to prosecute 
by law or to obtain relief by means of legal 
proceWe”. 26 B. 597 at 599 and 607,33 I. 
C 45=38 M. 1064 , 9 Bur.LT. 38=34 I.C. 
249. See also 741 C 14, SOC 650=74 LC 
92^27 C W N 621 The words "if the right 
to sue survives" mean, if the cause of action 
survives or continues. 26 B. at 599 See ako 
2 Luck, 464=4 OWN 235=1927 0. 156; 104 
I C. 308=1927 N. 343. 

Burden of feoof as to survival of right to 
sue is on the person desiring to prosecute the 
suitor appeal, 48 A 630=24 ALJ 796= 
1926 A. 610. 


Illustrative cases.— When the cause of 
action against the deceased defendant is 
based on a tort or breach of contract of per- 
sonal service, and the deceased has not left 
any personal assets, the right to sue does not 
survive 8 M.L J 180. See o/jo 9 BurL.T. 
38=34 1 C 249 (action for slander) , 62 P R 
1915=28 1 C 455 (action for personal inju- 
ries) Seeo/jo 48 A. 630 Death of one 
tort-feasor does not cause the suit to abate 
as against the other tort feasors 1930 L 
709=120 I C 9. Personal right does not 
abate after decree 59 LC 939; 1929 L 807= 
11 L 1 Decree is properly capable of m- 
heritance. (Ibid.) Actions which are not 
personal to the plaintiff survive after the 
death of minor plaintiff (as, suit by minor 
repudiating will of father). 27 I C. 396=27 
M.L J. 674 ; 33 C 1163 The right to an office 
asmahant is purely personal and comes to an 
end on the death of the person claiming it. 12 
L. 1=125 TC. 891=1930 L. 703 (2) Right 
tosueiM forma pauperis is & personal light 
and does not survive to the heirs of the pau- 
per. 64 LC 63; as also a suit for damages 
for breach of contract of marriage 44 B. 
446=55 LC. 624. The cause of action in a 
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Notes. 

suit by a father for the custody o; his minor 
children, who are in the custody of the defen- 
dant does not survive against the widow of 
the deceased defendant. 25 B. 574. When a 
■submission to arbitraUon has been made a 
rule of Court, and the right is one whiCh is 
not personal the proceedings do not abate by 
reason of the death of a party. In such cases 
the procedure laid down in R S should be 
followed. 13 M.L J. 311. When a defendant 
in 3 suit for damages for wrongful arrest 
and malicious prosecution dies pending suit, 
the suit abates 13 B 677 ; 65 1.C, 66 , 4 P.L.J 
676=521 0.348; 38 I.C 823=31 ML.J 772. 
See also 49 M 208=92 LC 366=50 M.L J. 34. 
Suit to enforce right to a pala or worship 
does not abate on tbe death of the paladar as 
the cause of action is not merely of a personal 
nature S3 C 132=30 CW.N 389=1926 C 
490 : 34 1 C 4 (suit by manager of joint Hindu 
family— No survival to other members). See 
also 145 1 C 164=35 Bora.L.R 388=1933 B 
245 Suit under S 92, C. P Code— Death of 
one of the plaintiffs obtaining sanction 
Neither the suit noi an appeal therefrom 
abates. 47 M.L.J. 745=1925 M 214. 48 C 
493=48 I A. 12 (P.C.) See also 37 P.L.R. 
85 If in a defamation suit plaintiff gets a 
decree, and the defendant appeals but dies 
before the hearing of the appeal, the appeal 
does not abate and his son can be placed on 
the record. 26 B 597. See also 26 M. 499 and 
9 A. 131 (F.B ) ; 31 C 90 ; 34 1 C. 249=9 Bur 
L.J 38. As to second appeal, see 62 P.R 1915 
=28 1 C. 455. As to suits by Hindu reversion- 
ers declaratory suit by one survives to 
next reversioners. See 38 M. 406=42 1 A. 125 
(P.C.) . [The following are not good law *— 
22 M L.J. 375=15 1 C 213 ; 16 1 C. 865=12 M 
L T 664 , 15 1 C 461=23 M.L.J 719 . 27 M. 
588. See now the Full Bench case, 41 M 659= 
35 MXJ. 57 (F.B ) See further 18 LC 329 
=65 P.R, 1913 ] Suit by unmarried daughter 
as plaintiff— Right to sue survives to her 
married sisteis 38 A 111=32 LC 104=14 
A L.J. 8. In joint Hindu family, surviving 
membeis represent the deceased member. 33 
I C. 123=14 A L J. 255. See also 145 1 C. 
325=1933 P. 270 Hindu limited owner- 
Suit by— Death of plaintiff— Right of rever- 
sioners to continue suit. See 32 P L.R 712 
=1931 L. 675, 134 LC, 771=1931 L 293 
(continuance of suit depends not on the 
qualifications of the person claiming to be 
the representative of the deceased, but on 
■the nature of the suit) . Malabar Tansiad— 
Suit by Karnavan and some other members 
complaining of mismanagement byAnand* 
ravan. On Karnavan dying and defendant 
becoming Karnavan- Other plaintiffs can 
continue suit. See 49 M.L.J, 691=1925 M. 
894. Application for letters of administra- 
tion by residuary legatee does not survive to 
his heirs. 31 1 C. 76=45 C 862. The rule of 
joint ownership and survivorship as under- 
stood by the Benares School of Hindu Law 
does not apply to Jat agriculturists. They 
enjoy the family property as tenants in com- 
mon and share of each is capable of separa- 
tion and division. Where therefore one of 


five Jat brothers, ownmg certain property, 
transfers it and the brothers institute a suit 
for its possession and during the pendency 
of the suit one of the brothers dies hut his 

L. K. is not brought on record, the suit abates 
only as regards the shaieof the deceased 
brother and does not abate as a whole. 164 
I.<r 9h=1936 L 578 Right to be appointed 
guardian of reversionei, if survives to his 
son See 1 10 P L.R. 1917=42 1 C. 410. In a 
suit for a declaration that defendant is not 
lawfalv-ife of plamfiff, the cause of action 
does not survive. 52 1 C 543=87 ? P 1919. 
Where there is only an apchcatinn -ior ka’ e 
to sue in forma paupeu' and the 

dies before leave is granted, the nahi’io sue 
as a pauper being a peisonal light cannot 
survive. 53 C 1163 u/jo W LC. 63 When 
an anient suing on behalf of an undisclosed 
principal, dies pending the suit, suit should 
after the death of the agent be continued, if 
at all, by the agent's representative, and not 
by the prinapal. 17 M.L.J. 116. Where 
pending a suit filed a partner on behalf of 
a firm he dies, there is no question of abate- 
ment at all. 93 I.C. 144=1926 A. 351. As to 
principles governing survival of cause of 
action in suits founded on toils (as) for 
damages for malicious prosecution, see 49 

M. iffi=1926 M. 243=50 ML.J. 34. Repre- 
sentative suit by some proprietors which 
could be brought by any of them does not 
abate on death of one proprietor. 120 LC 
543=1930 L 282. See also 37 UR. 85. If 
the suit is a repi esentative suit the death of 
some of the plaintiffs would not result in the 
abatement wholly or in part of the suit 
(1931 L 167, Rel on , 1930 L. 353 and 1931 P 
17. Dist. . 1930 L. 515, Ref ) 146 I.C. 141=34 
PLR. 1035=1933 L 654. 

Partition sun— Dfath of AIinor Plain- 
tiff-Rights 01 HEIRS TO Continue — 
Where a minoi plaimx^ dies during the pen- 
dency of a JHif fo> partihou instituted on 
his behalf, his L Rs are not entitled to con- 
tinue the suit , for the rule that the institu- 
tion of a partition suit effects a severance of 
the joint status of the family is not applica- 
ble to a suit filed on behalf of a minor, as in 
such a suit It is for the Court to determine 
whether a decree for partition will be 
beneficial to the minor. 152 I C 715=36 
Bom L.R . 738 But see 65 M L.J. 630 (F B.) 
infra. The suit did not abate in such a case 
but the Court should proceed with the trial 
of the suit , and if it should come to the 
conclusion on the evidence that the suit as 
instituted was for the benefit of the minor, it 
should pass a decree, the benefit of which 
will go to the legal heirs of the deceased 
minor; hence the mother who instituted the 
suit on behalf of the minor could bring her- 
self on record and ask for a decision on the 
issue whether the suit would be for the 
benefit of the minor. (41 M. 442, Diss , 1930 
M.486.Appr) 146 I.C 269=1933 M. 890= 65 
ML.J.^(F.B.). Butjcc36 Bom.L.R.738 

sii^a. 

Temple Committee.—^ Committee ap- 
pointed by the Government under S 7 of the 
Religious Endowments Act (XX of 1863) is 
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2 [S. 362.1 Wheie there are more plaintiffs or defendants than one, and 

any of them dies, and where the right to sue survives 
Procedure here one o£ to the surviving plaintiff or plaintiffs alone, or against 
several plaintiffs o» defen- surviving defendant or defendants alone, the 
danls dies and right to sue that effect to be made 

on the record, and the suit shall proceed at the 


Notes. 

ipso facto dissolved on the death of one of 
its members pending the suit and the suit 
can be continued by the surviving members 
of the Committee (39 C 304, Ref ) 61 C 
80=149 IC. 1215=38 CWN. 214=1934 C 
328. 

0. 22, R. 2 : Scope of —See 14 I C. 544=11 
M L.T. 409 ; 39 C.W N. 303. (See also notes 
under 0. 21, R 1, sup) a) As to what is 
meant by right to rwe, see under R 1. A 
legal representative must continue the liti- 
gation on the cause of action sued upon and 
cannot set up her own individual right. 99 
I.C 160=19^ N. 162. The rule does not 
apply to proceedings in Mamlatdar’s Courts. 
17 B 645 ; 6 W.R. 2. Ref. , 27 B. 284 ; 30 M 
67, lOC.W.N. 891. Appeal against decree for 
rent One of the plaintiffs who is a respon- 
dent dies. Heirs not added— Hc/d, appeal 
should be dismissed 10 CW.N. 891 It 
cannot be said that the word “survive” in 

0. 22, R. 2 is used in the technical sense of 
accrual of rights by survivorship. The word 
IS used in Its ordinary sense of outliving. 11 

1. C 537=1929 S. 225. The rule is not confined 
m its application to cases m which the right 
to sue survives against the surviving defen- 
dants by reason of some circumstances 
antecedent to the suit 4 C L J. 568 ; 11 C.W. 
N. 186. In a suit against a dead man, sub- 
stitution of legal representatives is a nullity 
25 BomX.R. 7=1924 B 109 , 51 I.C 160. Suit 
instituted against dead man and other per- 
sons— Interest of dead man devolving on 
other defendants— Suit can be proceeded 
with. 30 Punj.L R. 259=117 I C. 899=1929 
L. 440 (1). Scheme suit does not abate on 
death of original plaintiff 48 C. 493 (P.C.) , 
47 M.L.J 745=85 I C. 666 aUo 47 M.L. 
J 745 Appeal decreed in ignorance of 
appellant’s death— Decree is nullity. 27 Bom. 
L.R. 91=1925 B. 290 If an appeal against 
several respondents abates against all, ifjtheir 
interests cannot be discriminated. 64 1.(3 49. 
See also 54 IC 396=30 CL J 203 (co- 
sharers) , 27 C. 417, 25 CL.) 469, Foil ) ; SI 
I C. 4W=29 CL.J. 461 (co-shebaits) ; 47 I.C. 
638—28 C L J. 201 (co-sharer landlords). Fee 
also 33 I.C 1006=29 P.W.R 1916 ; 94 1 C. 
300^1925 L 474; 91 I.C. 558 (L.) Appeai 
by one of several co-defendants— Other co- 
defendants impleaded as respondents— 
Death of sole appellant— Appeal abates— 
Right to sue does not survive toco-defen- 
dants who were made respondents in appeal. 
S3 A. 521=1931 A.LJ 266=1931 A 349. 
Brothers instituting joint suit— Death of one 
brother without impleading sons of deceased 
-Not legal 15 RD. 27. See also 1934 P. 
559 It would be otherwise if the liability 
of each of the defendants or respondents be 
separately ascertained 1 R. 618=1924 R. 127- 


See also 152 I.C 289=1934 P. 559 In case 
of several joint tort-feasors on death of one 
cause of action survives against others. 106 
P R. 1915=32 I C 18. Delay in bringing 
L. Rs. on record may be excused in a oroner 
case. 74 I C 912=1924 P. 319 Where L. 
Rs. are already on record, no application is 
necessary. 66 I C 24=24 O.C. 374; 7 L 399= 
27 Punj L.R. 668. Application must be made 
in time by person ultimately found to be L. 
R ; another’s application in time would not 
help the rightful party. 49 I.C. 34=15 N.L 
R. 21. See also 11 P L.R 1921=59 I C 238. 
If, m a joint Hindu family, on death of 
m.inager, other members are substituted, 
there is no abatement 51 P L R 1913=18 1 
C 44 See also 14 I.C 491=11 M.L T. 210. 
If wrong L. Rs be brought on record with- 
out notice to respondent he can object at 
time of healing 44MLJ 60=69 IC. S29 
=1923 M 367 On this rule, see also 4 L. 72 
=1924 L 45 ; 35 B. 393=11 1 C 559=13 Bom. 
L.R. 517 Gimitation). Legatee and executor 
co-plaintiffs— Death of executor— Suit does 
not abate if L. Rs of the executor are not 
brought on record. 121 1 C. 177=1930 L. 138. 

Pso FORMA DEFENDANT.— Omission to bring 
on record the L K . of a deceased respondent 
who has been added in the suit only as a pro 
forma defendant and who is not a necessary 
party to the suit is not fatal to the hearing 
of the appeal and the appeal does not abate 
on that ground. 145 I.C. 713=34 P L.R. 858 
=1933 L 406 See also 1923 L. 647 

0. 22, Rr 2, 3 and 4 ■ Difference beiween 
—In all cases where the right to sue is fully 
represented by the suiviving plaintiff or 
against the defendant already on lecord, R.? 
applies , when it would not be fully repre- 
sented unless some person not already on 
record is added as a party, R. 3 or 4 applies. 
The application of R 2 or Rr 3 and 4 does 
not depend upon the distinction between the 
right to sue surviving to a person in his own 
name or accruing after the death of the 
party pending the suit, but on whether the 
right to sue fully vests in the surviving 
plaintiffs or is fully available against the 
surviving defendants 29 NLR. 12=1933 
N 95=142 I.C 347, Co-widows hold the 
estate of their deceased husband jointly and' 
are governed by the lule of survivorship. 
Both of them jointly represent the estate of 
their deceased husband, and if one of them 
dies the other continues to repiesent the 
estate alone. No substitution is necessary 
and the suit or appeal does not abate and 
R 2 applies to such a case 12 P. 778=14 P 
L.T. 702=1933 P. 464 Suit for declaration, 
—Several plaintiffs— Claim by each indivi- 
dually— Decree— Appeal by defendant — 
Death of one plaintiff— Whole appeal, does 
not abate 1934 L, 621=36 P.L.R. 230. 
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instance of the surviving plaintiff or plaintiffs, or against the surviving defen^ 
dantor defendants 


3. [Ss. 363 and 365.] (1) Where one of two or more plaintiffs dies and 
the right to sue does not survive to the surviving 
plaintiff or plaintiffs alone, or a sole plaintiff or sole 
surviving plaintiff dies and the right to sue sumves, 
the Court, on an application made in that behalf, shall 
cause the legal rcpiesentative of the deceased plaintiff 
to be made a party and shall proceed with the suit. 


Procedure in case of 
death of one of several 
olamtifts or of sole plain- 
tiff. 


Notes. 

0. 22, R. 3 . Construction of rule.— 3" 

S Bur.L.T. 77=15 I.C. 366=6 L B R. 52 

Scope or rule.— S'eg 18 B. 224 under R 1. 
See also 17 M. 209 ; 26 M. 224. R. 3, which 
deals with substitution after the death of a 
party, does not apply to a man who does not 
come in as a legal representative of a deceas- 
ed party but as an assignee from him, 15 P. 82 
=17 Pat.L.T 73=1936 P 123. Where the right 
nhich a person claims docs not accrue to him 
on the death of the plaintiff but on a lease ob- 
tained by him from her in her lifetime, it is 
obvious that he cannot come in as a man en- 
titled to have his name substituted m consequ- 
ence of the death of the original plaintiff, 
(/bid.) All L.Rs must be brought on record as 
plaintiffs or appellants, or if any refuses to 
join, as defendants or respondents 20 1 C 366 
=11 A L J. 719; 16 A. 211. See also 28 Punj. 
L.R. 3=100 1 C 418=1927 L. 94 It is open to 
a Court, when application for substitution is 
made and the Court ffnds that all the heirs 
of a deceased person have not come forward 
to apply, to refuse to make an order for 
substitution upon the ground that there are 
other heirs who ought to have joined in the 
application Where however some of the 
heirs make such an application disputing the 
right of the other persons to claim as heirs 
It cannot be said that the Court cannot make 
an order for substitution in their favour 145 
I.C 170=37 C.W.N 138=1933 C 498 Death 
of one of several plaintiffs pending suit — 
Heirs not impleaded— Decree passed by ap- 
pellate Court— Question of abatement raised 
in second appeal — Permissibility- Procedure. 
30 Punj.LK 13=117 I.C 66S=1929L. 119 
If some do not choose to be brought on 
record there is no abatement. 1927 M. 1071 
Scheme suit does not abate on death of 
origmal plaintiffs. 48 C 493=22 L W. 123= 
25 C W.N. 794=62 1 C 737=48 LA. 12 (P C). 
See also 47 M L J 745 , nor a suit by creditors 
to set aside fraudulent transfers. 27 Punj L. 
R. 219=7 L. 12=1926 L. 167 ; nor do execu- 
tion proceedings 2 Pat.LT. 245=61 1 C 4, 
50 A. 621 , 117 1 C. 165=1929 P 200 Appeals 
in proceedings relating to execution of a 
decree are mere continuation of execution 
proceedings and Rr 3, 4 and 8 cannot apply 
38 P.LR 281=1936 L. 519 An appeal 
arising out of an order passed in the course 
of proceedings in execution of a decree or 
order does not abate on the death of respon- 
dent if the appellant fails to apply to make 
the L.R of the deceased respondent a party to 
the appeal within time prescribed ^ law 9 
P. 372=122 I C. 148=1929 P. 565 (F B.). Nor 
1-112 


do proceedings for ascer''ai’'nii.iii -j m^siie 
profits (Ibid.) Sec also 50 A o21 
200=117 I.C. 165. In a suit by t,\o pauncr-. 
death of one partner does not cause whole 
suit to abate. 60 I.C. 755=19 A L.J 266. See 
also 112 I C. 455, Appeal by two co-sharei 
landlords against dismissal of their suit for 
rent abates on the death of one of them. 97 
IC569(lJ=7Pat.L.J 797=1927 P 44. 
also 67 I.C. 10=34 CL J 405. Where some 
tenants-in-common file a suit against another 
tenant-in-common regarding trespass com- 
mitted by him and pending appeal in District 
Court filed by the plaintiffs, one of them dies 
and his L Rs. are not brought on record and; 
the appeal is dismissed on merits, they can 
carry on, in their own behalf, the second 
appeal filed by them. 26 S L R 362. Deciec 
passed in appeal after death of a joint plaintiff 
without L Rs. being brought on record is a 
nullity 45 A. 286=21 A L J. 91=71 1 C. 321 ; 
IS R.D. 29. On death of a o forma plaintiff, 
it is not necessary to bring his L Rs on record. 
22 1 C 929 So also in the case of pro forma 
defendant. 1923 L. 647, 145 I C 713=34 P. 
L R. 858=1933 L 406 So also in the case of 
pro forma respondent in appeal. 1923 L. 350 ; 
45 A. 286=21 A L J 91 See also 1925 L. 651. 
Regular application is necessary The fact 
that the L Rs. were brought on record in 
memo, of objection will not pievent appeal 
from abating 52 1 C 591=25 P W R- 1^9 , 
162 IC 592=17 PatL.T. 129=1936 P. 266. 
See also 60 U.LJ.267 But iFe 45 1 C. 949= 
34 M.L.J. 177. The rule only requires an 
application to be made by a person claiming 
to be the L. R. and it is not necessary that all 
the representatives should apply. 10 B. 220. 
See also 145 I.C. 693=1933 R. 234. In the 
case of mortgage suits the right to sue comes 
to an end with preliminary decree and the 
suit does not abate on the death oi ^intiff 
after preliminary decree. 51 M. 701— SSM. 
LJ.253 (F.B.);2Luck. 464=101 IC 174= 
1927 0. 156 , 4 0. W N. 1002 ; 1929 C 430 ; 1935- 
L. 712 , 17 L. 817=39 P L.R. 168=1937 L. 164. 
But see 1930 A.L J 857 , 1930 A. 762 , 1930 A 
L T. 999 , 1930 A,L J. 825=1930 A 779=52 A. 
910; 1931 ALJ 715=134 I.C. 236=1931 A. 
490 (F.B ) Suit does not abate if defendant 
dies after preliminary decree and pending an 
application for ascertainment of mesne pro 
fits. 129 I.C 84=11 PatLT. 796=1931 P. 
57 ; 1936 C 540 When a person sues for a 
debt and dies pending suit, his vvidow holdmg 
a succession certificate is alone entitled to be 
brought on record as his L R. 26 M 224 
When a decree-holder diespending execution 
petition his L. R. can be substituted 
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[S. 366, para. 1.] (2) Where within the time limited by law no applica. 

tion IS made under sub-rule(n. the suit shall abate so far as the deceased plain- 

as regards the cross-objections thev abato 
30 NL.R. 186=1934 N 119 Where aTri 
for accounts ended m a decree and some of 
the defendants appealed and one of them 
died pending the appeal but his L Rs were 
not brought on record within time. Heli 
that the appeal abated and that 0 41, R. 1 
did not apply. IS L 667=1934 L 206. The 
L.R or a deceased decree-holder who dies 
during the pendency of an execution petition 
filed by him can be substituted in his place m 
the execution petition and be allowed to 
continue it 57 B. 616=35 Bom.L R. 769= 
1933 B 358 Where one of three appellants, 
who 2 iTt members of a joint Hindu 
dies, but the right to sue does not suivive in 
the remaining members, although the mem- 
bers of the joint family are already on the 
record and represent in a sense the inteiest 
of the deceased member of the same Wily, 
yet it is necessary to bring them on the 
record in the capacity pf representatives of 
the deceased. And if they are not so 
brought on record, the appeal abates as a 
whole. 1933 P 702. A body of reversioners 
had obtained a declaration during a widow's 
lifetime that certain alienations were not 
binding on them. After her death some of 
them brought a suit for possession of their 
share and the remaining reversioners were 
made defendants One of the plaintiffs died 
and his L.R was not brought on record in 
time Held, that the suit did not abate 
as a whole as the remaining plaintiff's 
shares were ascertainable and also because 
any of the previous plaintiffs could have 
brought a suit in respect of his share 
only. (1928 L 572. Ref ) 1933 L. 938. Where 
in a suit brought m a representative capacity, 
one of the plaintiffs dies during the pendency 
of the appeal by defendants and no steps are 
taken to bring his L R on the record, the 
appeal does not abate ih toto 152 1 C 817= 
1935 A.L J 139=1935 A. 106 Where one of 
plaintiff-respondents dies during the penden- 
cy of appeal and the right to sue does not 
survive the defendant-appellants cannot pos- 
sibly apply under R. 3, for bringing on the 
record the L Rs of the deceased inasmuch as 
no such representatives in the eye of the law 
exist and the omission to do what could not 
legally be done cannot be fatal to the appeal. 
(Ibid.) When trial Court decree declared 
that plaintiff and defendants weie entitl- 
ed to certain areas out of the joint holding 
and one of the respondents died pending 
appeal and his L.R was not brought on 
lecord within limitation period. Held, that 
as the decree affected all the respondents, the 


Notes. ^ , 

m Ins place 55 M 352=62 M L. J. 1 
=1933 M 73 (FB.) (SO M. 1, overruled.) 
Where the executor applying for piobate 
dies during the pendency of such a proceed- 
ing his sons, who claim as legatees, or as 
representatives of the deceased legatee, c^ 
intervene and continue the proceeding This 
IS independent of the son's right to be im 
pleaded as L R under 0 22. ^ M 346=1933 
M. 114=63 M.L.J. 899 Substitution of L- 
R. at one stage of suit is effective in all 
subsequent stages 45 C. 94=33 AI L J. 486— 
M I A 218 (P.C J . 1928 L, 784=112 1 C. 704. 
Order for abatement of suit is a decree, and 
ought not to be made without notice to plain- 
tiff (Ibid.) Order setting aside abatement and 
bringing L Rs. on record is a conditional and 
not an absolute order. 27 Punj .L R 638=94 
I.C 243=1926 L 422 See also 11 C-W N 
■698 Registrar refusing to register will— 
Two legatees suing for registration— One of 
them dying— Other is h:s L R. so far as 
right to continue suit is concerned 115 I.C 
831 (1)=1929 M 524. Two independent 
appeals against single decree— L.Rs implead- 
ed in one appeal— Abatement of other 
appeal. 60M.LJ.267. See also 52 I.C 597 
(L. R. brought on record in memo of objec- 
tions ) The test to determme whether or not 
failure to bring on record the heirs of one of 
several parties who has died has the effect of 
causing the entire appeal to abate or not is, 
can the appeal be decided, without bringing 
the L Rs., of the deceased party on to the 
record without bringing into existence two 
decrees contrary to each other. If the result 
of hearing and deciding the appeal would be 
to bnng into existence two decrees of Courts 
of competent jurisdiction contrary to each 
other, the appeal would abate as a whole. 
1935 P 4=158 I.C 56 On the death of the 
pauper platntiS- the right to sue will survive 
as in all other cases, but the personal right to 
sue as a pauper will not survive, and theL R 
will have to continue the suit either as a pau- 
per on a fresh application that he is a 
pauper or on payment of Court-fees. 146 I 
235=1933 N. 334. See also 1936 P. 591. 
W'here one of the petitioning creditors 
having once been impleaded as a party to an 
inMlvency proceedmg dies pending an appeal 
It is necessary to implead his representatives 
It cannot be said that he is merely a pro 
forma defendant The inclusion of his name 
and that of his representatives in the appeal 
IS, therefore, essential 145 1 C. 474=34 P L R. 
827— 1933 L 642 (2). luajuit joi malicious 
prosecution the plaintiff's right, which is a 
mere right to sue for damages for a personal 
injury, changes its character once it is merged 
in a decree. It then becomes a matter of 
' record which is a right of higher nature. The 
rights and liabilities arising under a decree 
awarding damages for malicious prosecution 
therefore continue when the plaintiff dies 
■during the pendency of an appeal against the 
■aecree, so far as the appeal is concerned, but 


appeal abated in toto and not merely against 
the deceased respondent. 1S7 I.C 994=19’'" 


Pesh. 126. Contract to sell land in favour 
of two person.^— Shares not specified— Decree 
dismissing suit by vendees for specific per- 
formance— Appeal by both— Death of one— 
Heirs not impleaded. He/d, that the right to 
enforce the contract vested, on the death oi 
one of the appellants, under S. 45 of the 
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tiff IS concerned, and, on the application of the defendant, the Court ma} award 


Notes. 

Contract Act, m hisL.Rs along with the 
other and not in the latter alone , it was 
therefore impossible to give any relief to the 
surviving appellant in the absence of the 
lieirs of the deceased appellents on the 
record. The appeal therefore abated not 
onh as regards the deceased appellant, but f« 
ioto IS L. 355=37 PL.R. 400=1935 L. 478. 

Legal KEPRESENiATrVF.— These words 
must, where there are more than one L R. be 
read in the plural 20 A. 341 See also 23 C. 
636. 18N.LR 21=1923 N. 101; 32 CWN. 
1020 Admission of person as L.R, Effect of. 
70 1 C. 209=1923 N 209. Omission to bring 
L.R of sole appellant (deceased) is not 
mere irregularity curable under S 99. 9 1 C 
977. Death of the sole plaintiff in a mort- 
gage suit and the omission to bring his heirs 
on the record within the period of limitation 
results man abatement of the suit The 
abatement is automatic and does not require 
any formal order by the Court. 
129 IC. 545=1931 A. 154=53 A. 
374=1931 A.L.J. 153 Propriety of order 
setting aside abatement of suit. See 47 B 
92=1922 B 449. What is sufficient cause for 
setting aside order of abatement, see 1 L 
L J. 26. The rule relates to the case of 
plaintiff dying before judgment. It has no 
applicauon to a case where a plaintiff dies 
after decree, and his representative wishes 


to appeal. 3 M 237. See also 9 C W.N 171 
9CW.N 


. o ivi • o (re: ci*o ^ vv A/ 1 » 

361,10A 223 (F.B),8M 300 , 23 
M 125. In a case in which an action would 
abate upon the death of plaintiff before judg- 
ment, the action could not abate if final 
decree had been obtained before his death 9 
A. 134 (F.B.) . See also 27 B, 579 The ques- 
tion of abatement must be considered with 
reference to the subject-matter of the suit; 
where the suit relates to a sum of money the 
suit need not abate in its entirety merely 
because all the heirs of one of the plaintiffs 
have not been brought upon the record. 1932 
A.L.J. 1029=16 R D. 583. Death of one of 
several defendants (appellants) causes the 
appeal to abate only so far as the deceased 
appellant is concerned and not the whole 10 
I.C. 27. See also 50 A 792=1928 A. 345 (F. 


B ) ; 1930 A. 211 (2) =125 I.C. 591 ; 61 C. 879= 
38 C.W N 743=1934 C 703, But if the nature 
of the appeal is such that it cannot be decided 
in the absence of the deceased defendant the 
whole appeal abates. 32 C W N. 2^=1071. 
C 726; 56 C 622=33 C.W.N. 359=1929 C 
519. Where there are several appellants, any 
single one of whom is competent to maintain 
and prosecute the appeal, the death of one of 
them does not cause an abatement on failure 
to implead his L.Rs The right to sue in such 
case survives to the other appellants alone. 
1935 L 879. Decree obtained against wrong 
L.Rs. cannot be enforced as against the 
proper L Rs. 139 IC. 465=63 M.L.J. 319 But 
see 29 N.L.R. 89=1933 N. 73 (1926 M. 487, 
Dist ) An objection that a person is not the 
L.R. of the deceased plaintiff must be taken 
at the earliest opportunity When once the 


name of a person is entered on the record 
under this rule, the Court is bound to proceed 
with the suit. 26 M 224. See also 70 I.C. 
209=1923 N 209. An ex pat tc order under 
this rule does not pieclude the defendant 
from urging at the lieanng tliat the .suit has 
abated 11 C.W N 698 See also 94 1 C. 243. 
It would be open Jb ? defendant or respon- 
dent to apply to bring on record the L R 90 
I C 72. A person vdio ah'cws h'- btnsmidar 
to sue in his own name and not m a repre- 
sentative character cannot coa c n- oi 
death as his L R. 1930 M 221=58 la l, j y<. 

Estoppel against original pai ti also binds 

L. R 19 I.C 258 LR of deceased plaintiff is 
confined to pleadings and the case of the 
deceased plaintiff. 1930 M. 593=127 1 C 127, 

Appeal —An appeal lies against an order 
passed under this rule. 17 M. 209. But see 
also 1 L. 493=2 L.L.J. 738 ; 49 M. 450=50 
MLJ 485=1926 M. 586 (F.B). An order 
dismissing a suit as abated, is a decree ^ 

M. 224 See also 17 M.L J. Recent Cases 69 
and 10 B. 220. An order stating that certain 
persons cannot be substituted in the place of 
a deceased plaintiff is not appealable. 140 1 
C. 529=1932 A.L J 308=1932 A 466. Jomt 
decree m pre-emption suit— Appeal— Death 
of one vendee pending— L. R not brought on 
record— No abatement Mere fact that one 
of the vendees had dropped out, would not 
prevent the other vendees from prosecuting 
their appeal, because they were interested in 
the property transferred and were entitled to 
press their appeal as agamst the plaintiff on 
a ground common to all the vendees and that 
the appeal did not abate as a whole 146 I.C. 
511 (2) =1933 A.L.J, 1049=1933 A 733 

Revision —An order passed by a District 
Judge dismissing an appeal from the order 
of a Munsiff that the name of a representa- 
tive already brought on the record be struck 
out, IS liable to revision under S. 115. 26 M 


224 

Limitation.— Limitation Act. Art. 176. 
3 1 C 438 . 5 Bur.LT 77=15 1 C. 366. 13 I.C 
313=22 MLJ. 169. (If one L R. be brought 
on record in time, there is no bar of time, if 
others are brought in subsequently ) 52 I.C. 
614; 71 1 C 176=1923 N. 166 Under R 3, 
the suit abates so far as the deceased plaintiff 
IS concerned when there is no application 
within 90 days under Art. 176 for the substi- 
tution of his L. R. and if within the 9U days 
an application in that behalf has been made 
then the Court under 0. 1, R 10 can after- 
wards permit other persons who are also L 
R. to be joined as co-pIaintiffs in the suit in 
spite of the fact that their application is 
presented more than 90 days after the death 
of the original plaintiff. 145 I C 693=1933 
R. 234 The procedure laid down in Rr 3, 4 
and 11 for substitution of L R. of appellant 
or respondent IS not exhaustive. Such ap- 
plication can be made at any time vv ithm the 
period prescribed by Art. 181, Limitation 
Xct. 9 P. 372=122 LC 148=1929 P 565 


(F.B). 
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to him the costs wliidi he may have incurred _iji defending the suit, to be re- 
covered from the estate of the deceased plaintiff. 

4. [S. 368.] ( i) Where one of two or more defendants dies and the right 


Notes. 

Discreiion or Couri —See 43 M.L.J. 147= 
45 M. 703 

0. 22, Rr. 3 and 4.— 0. 22, R. 12 excludes 
Rr 3 and 4 from execution proceeding, 
and does not prohibit the substitution of the 
name of the L. P. of the deceased decree- 
holder in execution on the latter's death. 
An execution proceeding does not abate on 
the death of the deciee-holder and there is 
no bar to the execution continuing at the 
instance of his representative. A fresh ap- 
plication for execution is not necessary. 13 
P. 777=155 1 C. 969=1935 P 117. The pro- 
•visions of Rr. 3 and 4 have no applicability 
to a case where the plaintiff dies after secur- 
ing a preliminaiy deciee and before the pas- 
sing of the final decree in a mortgage suit. 
17 L. 817=1937 L. 164=1935 L. 712. A final 
decree passed in a mortgage ‘suit against a 
defendant who has died after the passing of 
the preliminary decree and without substitu- 
tion of his heirs is not a valid decree 39 C. 
WN. 1284. 

0. 22, Rr. 3 and 10. Difference be- 
TWEEH.— There is a difference between R. 3 
and R. 10 In case there is a death of a party 
to a suit, the Court, on a proper application, 
is bound to substitute the L. R of the de- 
ceased party under R. 3, while R. 10 refers 
to cases of assignment, creation or devolu- 
tion of an interest during the pendency of a 
suit other than on death, etc. In this case 
the Courts have a discretion to give leave for 
the suit to be continued by or against the 
person to or upon whom such interest has 
come or devolved. 15 P. 82=17 Pat.L.T. 73 
=1936 P. 123. 

O 22, R. 4 . Scope of rule.— 1930 M. 
930. The rule is applicable to insolvency 
proceedings. 7 A. 734. But see 10 A 264 
(F. B ) It IS sufficient compliance with 
R. 4, if oneL. R. alone is brought on 
the record on the death of a defendant. 
It is not necessary that all his L, Rs. 
should be impleaded. An abatement 
under the rule as against a particular 
defendant cannot operate as an abatement 
of the whole suit as against all the defen- 
dants 37 BomL.R. 288=1935 B. 287 So 
also where the appellant has impleaded all 
the persons known to him and bona fide 

7L«8^S|pt=ffi“&7‘L”r5« 

500-.1936 iV. 336 Hence where on the 
death of a defendant his two sons are 
brought on record as his L. Ss. but one 
of them dies and this is not known 
P^aiulin who continues the suit 
Md the subsequent proceedings bona 
fide with the two sons on record and 
the other son contests all proceedings, the 


subsequent proceedings taken are not null 
and void (Ibid.) On this rule, jce oijn « 
C W N. 1007=56 C.L.J. 365. Words 'nght S 
sue' m the rule means 'right to n^/i^o/’in 
case where a party dies after decree but nen- 
ding appeal 1934 A.L.J 933=1934 A. 102ft 
Decree in favour of Hindu son that decree 
against father not binding on his share— 
Appeal by defendant— Death of plamtiff- 
Effect— Abatement (Ibid ) Where the death 
of one of the respondents to an appeal does 
not make the representation of the interests 
involved incomplete, the appeal does not 
abate and can proceed ; but where such death 
renders the representation incomplete, the 
appeal as a whole abates In an appeal 
against a decree for partition, when one of 
the CO -sharer-respondents dies and his heirs 
are not impleaded in time, the appeal abates 
as a whole because no decree for partition 
can be made in absence of even a single co- 
sharer. 16 Pat L.T. 308=154 1.C. 856 Where, 
on the death of one of several respondents, 
the appellant withdraws his appeal as against 
him instead of bringing his L. Rs. 
on record, the whole appeal will abate and 
become incompetent if it will result m two 
inconsistent decrees being made 1936 A. 
M.L J. 19 Death of defendant— Omission to 
implead all L Rs.— Effect— Subsequent 
order allowing withdrawal of the suit with 
liberty-Legality. 43 CW.N. 1019. 

Applicability— S'M t/ for or -Death 
of defendant after preliminary decree and 
before final decree— Suit if abates. 87 I C 
818=1926 C 308 As to mortgage suit, see 89 
J.C. 236=1926 _S. 20. But see infra 51 M. 701 
(F.B.). A suit does not abate on account of 
the death of a defendant after a preliminary 
decree is passed The woid “suit" means 
only such proceedings as are antecedent to 
the passing of a preliminary decree or 
otherwise. 2 Luck 4M=10l I C. 174=1927 
0 156; 1929 N 206; 1929 C 648, 11 R. 446= 
1933 R. 318. See also 132 I C 31=1931 A. 
235. Where mortgagors obtain a preliminary 
decree for redemption, and some of them die 
and the rest are their representatives in 
interest by right of survivorship, R. 10 and 
not this rule applies and there is no period 
of limitation for the right to apply for the 
substitution of the representatives of the 
deceased (Ibid ) See also 29 Bom.L.R 244 
=101 I.C 129=1927 B ]5(>. Bvit see contra 49 
A 310=100 1 C. 288=25 A L.J. 175=1927 A 
272, A final decree in a mortgage suit is a 
“decree" within the meaning of S. 2 (2), C. 
P. Code, and as such, is subject to the 
general rule that a decree made against a 
dead defendant, t <? , a defendant dead at the 
date it was made, is a nullity. The L. 
R can properly raise the question of 
validity of the decree so made in an 
independent suit, and cannot be prejudiced by 
the fact that their interests were technically 
represented in the execution by an adminis- 
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to sue does not survive against the surviving defen- 
Piocedure m cahc of dant Or defendants alone, or a sole defendant or sole 
deatli of one of several surviving defendant dies and the right to sue survives, 
tondantsorofsoledeto- on an appplication made m that behalf, 

^ ’ shall cause the legal representative of the deceased 

defendant to be made a patty and shall proceed with the suit. 


Notes. 

trator appointed pendente hie It is not 
necessary that they should take steps in the 
mortgage suit itself. 63 C 472 Wrong 
represeiiiatwe brought on record— Ifio fraud 
or collusion— Decision binds real representa- 
tive as well 1930 M. 930=60 M.L.J. 97 ; 29 
N.L.R 89=1913 N 73; 1933 L. 380=141 1 C 
580=34 PL.R. 511. When the defendant 
mentioned in an application to sue tn forma 
pauperis dies, the applicant is not affected by 
the provisions of this rule. 7 B. 373 The 
rule does not apply to cases in which an 
assignment or creation of an interest pending 
the appeal plus the death of the assignor, 
arises Such cases fall under R. 10 9 B 
151 This rule and not R. 9 applies to the 
bringing on record of theL Rs. of a deceased 
defendant, in a suit for dissolution of a 
partnership 16 B. 27. As to applicability of 
rule to Partition suit after the passing of pre- ' 
limmary decree, see 1933 C 696=60 C 940 
S'eea/jo 11 0 W.N. 1487 Death of one of 
the defendants in a partition suit after preli- 
minary decree and before final decree does 
not cause abatement. But this is not appli- 
cable to appeal from preliminary decree In 
such an appeal m which the preliminary 
decree is put in jeopardy it is necessar]? that 
all the parties interested should be joined; 
and if a respondent who was one of the 
alienees impleaded in the suit dies during the 
pendency of the appeal and if his L Rs are 
not impleaded as parties within the time 
limited, the appeal must necessarily abate. 
30S.L.R.428,ll OWN 1487=1935 0 36, 
1935 OWN. 401=1935 0. 329 So also 
where one of the co-sharer respondents dies 
and his L. Rs. are not brought on record, the 
whole appeal abates. 154 I.C. 856=16 Pal. 
L.T. 308=1935 P. 241 When some of several 
respondents die and their L Rs are not 
added, the appeal abates only so far as they 
are concerned, and must proceed against the 
others. 26 B. 203 See also 22 B. 718; 94 
I.C. 30 , 48 A 251=91 1 .C. 859=1926 A. 234; 4 
P 53=1925 P. 480 , 102 I.C 304=1927 L. 783 ; 
100 1 C. 839=28 Punj.L.R. 148, 1925 N 299; 
851 C. 563=1925 A. 623, 4 P. 187=1925 P. 
434,6 L. 233=86 I.C. 1; 49 B 118=85 1 C 
197, 1928 L 572=10 L 7(FB,); 1928M 1148; 
50 A. 599=1928 A 172. So also where a 
moatgagee sues for recovery of mortgage 
money, and one of the mortgagors dies pend- 
ing suit, and no L. Rs. of the deceased mort- 
gagor are brought on record within limita- 
tion, the whole suit does not abate. 132 I.C. 
31=1931 A.L.J. 902=1931 A. 235, 1933 L. 
1001 (Case of appeal by mortgagee and a 
puisne mortgagee dying.) But in rases 
where the cause of action is one and indivi- 
sible like pre-emption sttii and representative 
suit, the appeal will-fail <» toto 90 I C.324— 
23 A.L.J 935 : 89 LC 378 , 23 A.LJ. 938; 48 


A. 81=1926 A. 128; 94 I-C 253(1); 92 I.C 
35=26 Punj L R 797 1928 L 869 ; SI A. 267 
=56 1 A 80=56 M L J. 304 . 1929 N 358 , 1930 
L. 33. 27 N.LR. 220=1931 N 184. 35 PLR, 
513=1934 L 429. Suit against tin lc members 
of a faint H indu /ami/y~Deat!, oi one them 
(respondent) pending appeal — L 11 
not brought on record — Whole appeal 
abates. 7 P 285=108 I.C. 552. See also 
1933 P. 646. But where the manager of the 
died after the disposal of the appeal 
but before the second appeal was filed but the 
succeeding manager ami the other adult co- 
parcener were impleaded as party respon- 
dents, held, that the omission to implead the 
L.Rs.of the deceased managerwas not fatal to 
the second appeal 1932 MW.N 491 [SIB 450, 
(P.C). Ref 1 ; 1935 R D S. On death of the 
defendant who is sued as an executor, the 
estate of the testator devolves on the resi- 
duary legatee, and if he is not brought on the 
record of the appeal withm the period of the 
limitation provided for by law, the appeal 
abates 62 C. 998 Suit for possession of 
land and demolition of buildings thereon— 
Decree— Appeal by all defendants— Death of 
one of them— Representative not added— 
Plaintiff's suit dismissed <» tofo Held, there 
was nothing improper in it. 1935 A L J. 501= 

1935 A. 640 Suit for declaration of plaintiff's 
ownership and infunction restiaining defen- 
dants— Death of one defendant— L R. nut 
brought on record— Suit abates vitoto 118I.C. 
437=1929 L. 256 But see contra, ISO I.C 148 
=3 A W R 615=1934 A 716, which is a smt 
for possession and inunction against tres- 
passers Where the rights of the defendants 
as a body were in question, /le/d, the entire 
suit abates on account of the death of one. 
28 Punj.L.R 52=99 I.C. 970=1927 L. 87; 
1925 A 141=22 A.L J. 1033 ; 89 I.C. 162. See 
also 8 L.L.J. 134=94 I.C 563=1926 L 332; 94 
I.C. 300=1926 L. 474 (joint decree) , 9 P. 693 ; 
168 I.C 983=1935 P 430. Representative suit 
under 0. 1, R 8— Death of respondents other 
than representatives- Failure to bring L.Rs 
on record— Appeal does not abate. 120 I.C 794 
=1930 L 18 ; 132 1 C 657=1931 L 610 ; 145 1. 
C 432=34 P.L R. 844=1933 L. 682. In a suit 
for declaration of title where one of the de- 
fendants dies and his L.Rs are not brought on 
record, the suit abates against the deceased 
defendant and not agabst all. 1930 A 369= 
129 I.C. 371. The ordinary test to see whe- 
ther the suit abated against other defendants 
was that if the continuation of the suit would 
result in conflicting decrees, then the suit 
must abate against the other defendants as 
well, but if there would be no such contra- 
diction, then it would not abate against all. 

1936 N. 292 See also 1935 OW.xN. 297, 
1936 P. 191. In a suit filed against a Hindu 
joint family business formed by brothers 
none of them was impleaded as the manaSer 
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(2) Any person so made a party may make any defence appropriate to 
his character as legal representative of the deceased defendant. 


Notes. 

of the joint tamily . The eldest member died 
but his son was not brought on record H ela 
that suit abated against him only and not 
against other defendants 1936 N 292. Where 
in a suit on a hand-note, the trial Court 
having either intentionally or through over- 
sight omitted to grant interest pendente hte, 
the plaintiff appeals from the suit praying 
for grant of interest pendetiieliie and during 
the pendency of the appeal one of the res- 
pondent dies and the appellant fails to bring 
his L R. on record within the 
prescribed period, the appeal abates as a 
-whole, because if the appeal is allowed there 
would be two inconsistent decrees on the basis 
of the same hand-note. 161 I.C. 862=1936 
P. 191. An appeal as a whole does not abate 
on the death of a pro forma respondent 1925 
L.651 (2)=92I.C26l. See also 60 CL.J. 
225. Where in a suit on a mortgage for sale 
certain defendants are impleaded as being in 
possession and occupation of the mortgaged 
properties and not because they are interested 
in the equity of redemption such defendants 
are only proper but not necessary parties to 
the suit tiherefore, one of such defen 
dants diespending an appeal from the decree 
in the suit, and heirs arc not brought on re 
cord, the appeal would abate only as against 
that particular defendant and not as a whole 
16 Pat LT. 893=1935 P. 383. Where the 
question in dispute in the suit does not affect 
the deceased defendant the suit does not 
abate.91 LC 32=1936 L. 189; 1927 L.418. The 
question of the abatement of the whole suit 
depe^s on whether the deceased was such 
a necessary party that hts absence should 
result in the dismissal of the whole suit 91 
LC. 991=1926 M.379; 1930 L. 353; 19331.. 
129=143 LC 364. Whether abatement is 
toto or in part— Tes See 13 L. 70=137 I.C. 
820=1932 L. 281 ; 1933 S. 384 . 16 L. 747=37 
P.L.R. 850=19351 S53 [1928 L. 572 (F.B) 
and 1930 L. 136, Appl.] The question whether 
an appeal can or cannot proceed in the absen- 
ce of the L.Rs. of one of the respondents who 
has died, must depend upon the nature of 
each case and it Is impossible to lay down a 
general rule applicable to such cases. Each 
case must depend upon its own circum- 
stances (fhid.) Where pending an appeal 
agamst a joint decree in favour of three co- 
sharers, one of the respondents died, held, 
the appeal cannot proceed in the absence of 
the L.Rs. of the deceased. S3 C 752 ; 43 C L J. 
401=1926 C 893.Se« also 100 LC 482=1927 A, 
331 ; 137 1 C 319=1932 M- 212; 135 1 C 245= 
1932 ALJ 219=1935 O.WN. 297. So also 
where one of several respondents to an 
appeal, who are joint tenants of a holding, 
dies pMding the appeal. 1935 R.D 5=16 L.R. 
173 (Rev). Suit under S. 106, B. T. Act- 
Appeal by one co-sharer landlord— Death of 
rcspondent-co-sharer— Abatement h toio. 
146 1 C 831 (2) =37 CW.N. 756=58 CXJ. 29 
=1933 C. 787 But where each of the plaintiffs 
has an ascertained share distinct from the 


others, the mere fact that the L.Rs of one of 
them have not been brought on record is not 
prejudicial to the prosecution of theanoMi 
27 N L R. 220=134 1 C 679=1931 N. 184 • 146 
I.C.94S.5'fi^a/jol46LC. 154=1933 L. 5^ 
There were two separate attachments of a 
bungalow by two decree-holders. On objec- 
tion to the attachments being dismissed, a 
suit was filed under 0. 21, R. 63, which was 
also dismissed. The objector preferred an 
appeal impleading both the decree-holders as 
respondents. When the appeal came up for 
hearing, it was reported that one of the 
decree- holders had died more than three 
months previously and an order was passed 
that the appeal had abated against him. 
Held, that the appeal did not abate m toto 
and that it could proceed against the surviv- 
ing respondent. 38 P.L.R. ^9. L Rs. already 
on record —Application still necessary. 90 1. 
C 41=1926 L. 37; 3 P. 853=1925 P. 123, 150 
I C. 915=1934 N. 165. But see 1926 L. 607= 
7 L. 399: 1930 M. 579=126 LC 486; SIM. 
347=54 ML. J 675; IS P.L.T. 380=1934 P. 
427 ; 144 I C 618=1933 L 710 , 144 I.C. 607= 
34P.L.R 778=1933 L. 765. When a suit is 
instituted against a dead man, Court cannot 
substitute the representative as defendants, 
17 M L J 551 ; 9 L. 526 ; 1928 M.W.N. 240; 
143 I.C 596=37 L.W. 489=1933 M 454 The 
general rule is that, as the representative of 
a deceased plaintiff can only prosecute the 
cause of action as originally framed, so the 
defendant can raise no other defence agamst 
hun than he could have raised against the de- 
ceased. 19 M 347 ; 1930 A 348=1930 A LJ. 
8^=123 I.C 376 Where an appeal is filed 
against a dead person no question of abate- 
ment arises , Court may in such cases excuse 
time and permit L Rs to be 
impleaded. 33 P.L.R 116=1932 L. 305=138 
I.C 277. Decree passed in favour of two 
persons— Only one applying for execution 
and getting order— Judgment-debtor appeal- 
ing— Other decree-holder dead before filing 
appeal— Judgment-debtor applying for sub 
stitution of L. Rs. after prescribed time— 
Appeal is not barred against representatives- 
118 1 C 901=1929 L. 673 Proceedings as 
regards taking additional evidence, under the 
direction of the appellate Court pending in 
lower ^urt— One of the respondents dying 
—Application for substitution of names can 
be entertained by the appellate Court and not 
by the lower Court 115 I.C 610=1929 A. 
319 Respondent's L R wishing 
to bring himself on record ought to apply 
by petition under 0. 22, R 4, but he need not 
apply for setting aside abatement 139 I.C 
574 (I)=36 L.W. 169=1932 M. 527 Decree 
against dead person is void as also the exe- 
cution sale in pursuance thereof. L, R of 
deceased can be granted restitution by Court 
by virtue of its inherent power. 11 P L.T. 
361. Where a respondent dies before the 
decree of appellate Court and his L. R. is not 
brought on record, if the appeal is of such 
a nature that it can proceed without bringing 
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(3) Where within the time limited by law no application is made under 
sub-rule (1), the suit shall abate as against the deceased defendant. 

Lot. Am, — [Madras 1 0 22, R. 4 (3) Tin wonk “except as hereinafter pro- 
vided” ■ftcie added at the end, 

0 22, R. 4 (4). liu<ifi>tcd as huh-rule (4) 

(4) The Court, whenever u sees fit, maj exempt the plauititt truin the necessit) tu 
substitute the legal repncsentaluo id an\ such detcndaiit uHm has been declared in parie 
or who has failed to file his tvntten slalemcut or who having filed il, !ias failed to appc.tr 
and contest at the heasnng, and the judgment ma^ m such cast hi pionounbcd against the 
said defendant notwithstanding the death of such dotendant, and shall ha. e tlu same forci, 
and eftect as if it has been pronounced before death look place 


Notes. 

the L R. on record and the appellate Court 
passed the decree after hearing the merits, 
the decree is not invalid foi that reason, and 
It can be executed if it is not barred under 
\rt 182 (1930 M 719, 39 M. 386 and 
1925 P. 480. Foil ) IdS I.C 765=1933 M. 
218. Delay In making application to im- 
plead L Rs — When condoned, 
^ P.LR. 822=1932 L. 148, Application 
to implead L Rs.— When extension of 
tune granted. 15 R D. 476=12 L R. 237 
(Rev.). . 

Miscellaneous —An application under 

O. 22, R. Spraying for decision as to who the 

L. R. IS, may be treated as one under 
R. 4. to bring on record any particular 
person as L. R. 38 L. W. 792=1933 

M. 9^=65 M. L. J 798. Cause of ac- 
tion for breach of trust survives against 

L. R. of deceased trustee. 40 L W 122=1934 

M. 448=67 M1..J 222. Where one of the 
tort-feasors dies during the course of the 
suit and his L.Rs are not brought upon the 
record within time, the suit can proceed 
without them, as the death of one tort-feasor 
cannot affect the case against another, 36 

P. L R. 182=1934 L. 941. _ Plamiiffs 

formerly a firm— Subsequent dissolution— 
Suit in individual capacity by all partners 
but not in name of firm— Death of one pend- 
ing appeal— L.R not added in time. Held 
that 0 30, R. 4 did not apply and suit abated 
as a whole. 148 I.C 333=1935 P. 121 So 
also where defendants constituted a firm but 
sued on individually 14 L. 543=1933 L. 356, 
Where several L.Rs. of a deceased party 
have been brought on the record, if one of 
them dies and the estate continues to be re- 
presented by the remaming L.Rs. the omis- 
sion to implead the heir of the deceased L.R. 
does not cause abatement of the case. In 
such a case there is no lack of representa- 
tion, because, the remaming representatives 
can as well represent the estate as the 
original group did. 1934 M. 730 (2)=67M 
L.J. 681 If the petitioning creditor dies, no 
valid order of adjudication can be made But 
where a person, who is not directly partici- 
pating in the insolvency proceedings, dies 
pending an appeal, the first step for the insol- 
vent-appellant to take is to bring his own 
appeal into order by getting the L R. of de- 
ceased petitioning creditor impleaded before 
urging that the order of adjudicatmn itself 
is a nullity. 145 T.C 474=34 P.L.R. 827=1933 
L.642 (2). , , 

O. 22, R. 4 (3).— No order declar- 

mg abatement necessary. The suit abates 


automatically. 7 L. 73=94 I C -i22=I*.2q L. 
234 , 48 A 334=24 A L J 369=93 I.C 313= 
1926 A. 217 (F B ) , overruling 44 A. 459 and 
upholding 42 A. 540 ; 112 I.C 5=1928 L. 746 , 
152 1 C 227=35 P.LR 457=1934 L 442, 
1937 N 88. An application filed to set aside 
such abatement within 60 dajs fiom 
the date of abatement of suit is proper and 
not premature, even though it is made before 
theorder of the Court that the suit had 
abated. 1937 N. 88. Where only some of 
the L Rs. of the deceased persons are brought 
on record within the time the suit does not 
abate though other L Rs. are left out. 19^ 
M. 1199=117 IC. 138. Meaning of LR.- 
Only one of several representatives added 
HcM appeal abated. 14 L 543=142 I.C 649 
=34 P.L.R. 11=1933 L. 3.56. But see 144 I.C. 
607=34 P.L R 778=1933 L. 765 , 14 L.R. 469 
(Rev.)=17 R.D. 616 (Case of proceedings 
under U. P Land Revenue Act III of 1901). 
Where an applicant under S. 21 -A of the 
Punjab Alienation of Land Act omits to 
implead the L Rs of one of the necessary 
parties thereto who is dead, the application 
abates under 0. 22, R. 4 (3), C.P. Code. 1935 
L 443. So also in suit under S 44, Agra 
Tenancy Act 1936 R.D 473 

Limhation— Tee Art 175 10 A 264 (F 
B.)andl6B. 27 . 87 I.C 632=1925 L 599* 
(1). Under 0 22, R. 9 (3) which specifically 
applies the provisions of S S of the Limita- 
tion Act to the application to set aside abate- 
ments, the Court has power to extend the 
time to the applicant to bring the L.Rs. 
on records. 1935 L, 443 

Appeal —An order declaring that the suit 
had abated because the L.R. of the deceased 
defendant had not been brought on the 
record in time is a decree and appealable as 
such though no formal decree dismissing the 
suit had been drawn up 10 P 471=133 1 C. 
767=1931 P. 353 (42 M. 52 and 30 M.L.J. 
486, Foil.) An appeal against a finding that 
a suit had abated is maintainable but such an 
appeal is one against the decree in the suit 
and It should be accompanied by a copy of 
the decree. 26 S.L R 8l But see 34 P.L.R, 
221=1933 L. 152. An order setting aside an 
abatement in the course of trial and allowing 
substitution of the heirs of a deceased party, 
cannot be questioned in appeal from the 
decree in the suit whether such an order is 
passed be^re or simultaneously with the 
decree. 14 L 361=141 I.C. 337=34 P.L.R 
221=1933 L. 152 

Revision.— 26 M 224 , 21 L W 21= 
1925 M. 456, 101 I.C 84=1927 0. 221 

0.22, R 4 (4) (Madras) -0. 22, R 4 (4) 
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5 t S. 367.] Wheie a question arises as to whether any person is or is not 
the legal representative of a deceased plaintiff or a 
beterminahoii of quesLon deceased defendant, such question shall be determined 
to legal representative Court. 

Loc. Am —[Madras.] Add the following as a pioviso to R. 5 of 0. 22 — 
Provided that an appellate Court before delciminmg it, may direct any lower Coiut 
■fo take evidence theireon and to leturn the evidence so taken together with its finding and 
reasons and may take such finding and leasons, into consideration m determining the 
qiiestion 

6. Notwithstanding anything contained in the foregoing rules, whether the 
cause of action survives or not, there shall be no 
No abatement by reason abatement by reason of the death of either party be- 
o£ death after hearing. tween the conclusion of the hearing and the pionoun- 


Notes. 

is applicable to appeals also as provided by 
R. 11 The power which the ryle gives to 
the Court to grant exemption is of course 
only discretionary and probably it rarely will 
be exercised in the case of a single respon- 
dent But where there are several respon- 
dents whose interests are common, and some 
contest and others do not entei appearance, 
it is fairly safe to assume that the defence 
of the decree has been left in the hands of 
some on behalf of all. Hence whereon the 
death of one of the respondents, the appel- 
lants fail to bring on record his L.R. the ap- 
■pellate Court has jurisdiction to exempt his 
being brought on record and the appel- 
late decree has the same force and effect as 
if it had been passed before he died S8 M 
752=1935 M 236=68 M.L J 318 
O 22, R. 5 • Scope of rule —The dispute 
need not be between persons claiming to re- 
present the deceased plamtiff. 18 M. 496 
See also 21B 162 (168), The rule applies 
even when there is but one claimant and the 
.defendant denies his represeatative charac- 
ter 17 M 209 (210) . (Contest as to who is 
L.R The dispute should be decided 
at or before, the final hearing on the 
merits. 27 B. 162; 21 L.W 21=1925 M 456. 
SwalsolSOIC 425=11 0.W.N 917=1934 
0. 337 (Case where the L.R, of deeeased res- 
pondent was appellant himself). LR — 
Court's order after due notice to parties— 
Same whether can be reopened on the 
ground that there are other heirs 111 I C. 
238 Intermeddler cannot be recognised as 
L.R. 21 LW 21=86 r.C 178 See 42 U. 76 
=35 M L J 732 ; 44 I C. 987=1918 M.W.N 
198 _ When two persons claim to repiesent 
the judgment-debtor, both of them might be 
placed on the record with the consent of the 
decree-holder 13 B 22 See also 8 M 300: 


18 B. 224 , 26 M 224. The appointment of a 
L R of a deceased plaintiff under this rule is 
not a determination of an issue which is pro- 
perly raised in the suit 28 A, 109. As to 
delegation of powers of inquiry as to who is 
L.R,jff^39IC 893. Wrong LR brought 
on record— Proper L Rs rights. 43 M.LJ 
486=46 M 190. Proper L.Rs will bema 
position to get the benefit of the decree and 
thus be in possession of assets. (Ibid.) 
Inquiry into right-Question of adoption 16 
I.C. 798 , 9 1 C 603=9 M.L.T. 403. 


“Court,”— The word “Court" means the 
Court before whom the question arises, vie., 
the trial Court if the question arises at the 
trial stage or the appellate Court if the ques- 
tion arises in appeal. 3 Pat.L.T. 380=65 I.C 
131, The effect of allowing an appeal to be 
heard and a decree passed m ignorance of 
the death of one of the joint plaintiffs is that 
the judgment and decree become a nullity 
S3 I.C. 548 Death after hearing but before 
judgment does not affect the decree. 106 P. 
R. 1915=32 I.C. 18 See also 1933 A, 111= 
1932 A.LJ 1069 

Right OF suit— Suit to establish title by 

L. R. 40M. 177=30 M.LJ 274. 

Appeal— An order refusing to implead a 

person as a L.R. of a deceased plaintiff is an 
adjudication of hiS claim and hence appeal- 
able 43 M 812=39 M L.J. 218. See also 10 
P. 471=133 I.C 767=1931 P.3S3; 12 A 200 
But see contra 131 I.C 294=1931 L 235 [1926 

M. 856, Ref , 128P R. 1916 (FB) DM.; 
IL 493, 1925 L 218, Expl.] , 91 I.C. 166= 
1926 L. 181 , 38 1 C 833=13 N L.R. 32 See 
also 20 1 C. 898=16 O.C 350; 20 I.C 950=25 
M.L.J. 279, 49 M. 450=50 MLJ 485=1926 
M 586 (F.B ) 

Res judicata.— Where in a proceeding 
underO. 22, R S a certain person is (or is 
not) held to be the L.R. of a deceased party 
the same question can be re-agitated m sepa- 
rate suit and is not barred by the rule of res 
judicata 1934 L 4GS ; 166 I C. 393=1937 0. 
WN. 17=1937 0. 220 (FB) (8 Luck. 477 
Overr.). 

0, 22, R 6 Scope of rule.— The lule 
supersedes the ruling m A.W.N (1904), p.4 
and follows the rulings in 19 B. 807. A decree 
passed after defendant's death without L.R. 
representing him afterward."!, is a nullity. 17 
C L J 634 , 17 LA. 150=13 A. S3 (P.C.) , 1930 
S 259 Death of a party to a legal action— 
Decision on the merits of the action after the 
death and before abatement-I, Rs. not brought 
tn record on the date of the decision— The de- 
cision not valid 1929 M 802=57 M.L.J 424= 
12i) I C. 374. The decree might be impeached 
m execution without resorting to separate 
suit, 20 I.C. 506=17 C.L.J 634 : 16 1 C 58= 
16CL.J.571; 2L.LJ.144, 38 M.LJ. 413= 
42 1.C. 530 . 31 1 C. 198=38 M. 682 ; 40 A, 423 
=45 I C. 21 Decree against a dead person is 
void ab imfio— Execution proceedings also 
void. 11 1 C, 782=4 Bur.L.’T. 164 An appcl- 
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cing of the judgment, but judgment may in such case be pronounced notwith- 
standing the death and shall have the same force and effect as if it had been 
pronounced before the death took place. 

7. [S. 359.] (1) The marriage of a female plaintiff or defendant shall 

not cause the suit to abate, but the suit may notwith- 
Suit not abated by mai- standing be proceeded with to judgment, and, where 
r,a,c of female party. ^ defendant, it may be- 

executed against her alone. 

(2) Where the husband is by law liable for the debts of his lufe. the 
decree may, with the permission of the Court, be executed against the husband 
also; and, m case of judgment for the wife, execution of the decree may with 
such permission, be issued upon the application of the husband, where the hus- 
band is by law entitled to the subject-matter of the decree. 

8. (1) The insolvency of a plaintiff in any suit which the assignee or 

receiver might maintain for the benefit of his credi- 
When plaintiffs insol- jjqj. cause the suit to abate, unless such 

vencybarssui ^ assignee or receiver declines to continue the suit or 

(unless for any special reason the court otherwise directs) to give secuiity for 
the costs thereof within such time as the Court may direct. 


Notes.j 

lant died on the day fiwd for the hearing of 
the appeal but before the hearing. Held, his L 
Rs. were not bound by the decree and the 
appeal must be reheard, 55 I.C 498. See also. 
43 1 C. 161=14 N.L.R. 71. Death during argu- 
ment-judgment pronounced without L R is 
tbad 48 1.C 859; 106 P.R. 1915, Death of party 
before judgment— Withdrawal of suit 4 
PaLL.J. 240=50 LC 529 (F.B.). Where a 
defendant dies after the hearing of a case and 
arguments but before the pronouncement of 
the judgment and the plaintiff files an appeal, 
he can bring on record the L R. of the decea- 
sed defendant without making an application 
to the Court for the purpose and the appeal 
does not abate on the ground that he has not 
so applied, if the appellant has substituted the 
name of L R. in place of the deceased defen- 
•dant. 144 I.C 618=1933 L 710. Death of 
party after hearing and before decree— 
Decree passed is not bad— No application for 
substitution of names necessary. 1932 A L.J 
1069=1933 A. 111. See 32 I C 18. Where 
one of the appellants to His Majesty m Coun- 
cil died before the passing of the Privy 
Council decree, and no substitution was made, 
the Privy Council decree could not be held 
void by the Courts in India, 58 I.C 212=1 
PLT 426 (1 PatL.T, 325=5 PLJ. 314 
Foil.) Failure to substitute would have ren- 
dered the decree void only iu so far as it was 
in favour of the deceased appellant 1 P.L.T 
426 Where during the interval between the 
last date of hearing of the suit and the date 
on which the juijmint is pronounced, the 
'Court makes local mspectiou of the site in 
suit and makes a reference to It in its judg- 
ment, the hearing of the suit cannot be said 
to have concluded on that date of hearing 
within the meaning of 0 22, R. 6. 164 I.C 
■971=1936 Lah 578 Nor can the preliminary 
decree in a mortgage suit be regarded as the 
conclusion of the hearing," within the 
meaning of 0 22, R 6=39 CW.N..1284 
Where on an application to set 
1-113 


aside ex parte decree, a conditional 
order was passed that if R. 15 was deposited 
by a certain date the ex parte^ decree would 
beset aside, and othei wise it would stand, 
between the date of the order and the time 
fixed for deposit one of the plaintiffs died. 
L R was not added, and the Court recorded 
the final order setting aside the ev parte 
decree Held that failure to implead L. R. 
did not affect the final order which was mere- 
ly formal, and that the matter was covered 
by the principles underlying 0 22, R. 6, 62 
C. 10S7=z39 C W.N. 863=61 C.L J 319=193 5 
C 506. 

0 22, R. 8 Scope and Application op 
Rule.— The rule applies only to a case where 
there IS an actual bankiuptcy or insolvency 
in which there is an assignee or Receiver 
appointed. It does not apply to a case where 
there has been a mere application. 27 C. 219, 
See also 31 Bom L R. 357=1929 B. 202. R. 8 
applies to an insolvent plaintiff and is confined 
to suits when the events mentioned therein 
happen (97 I.C 436, overruled.) 14fi I.C 521 
=1933 Mad. 851=65 M L.J. 719 (F.B.). 0. 22, 
R. 8, applies to the case of a suit or an appeal 
which has already been filed before insolv- 
ency occurs. It has no application wheie the 
insolvency occurred before the appeal was 
filed and indeed before the suit was brought. 
151 LC 579=1934 A 1011. Where plaintiff 
was adjudicated insolvent subsequent to suit 
—Notice to Official Receiver should be given. 
12 L.W. 551=61 1 C. 300, 109 LC 589. Official 
Assignee must be given an op^rtunity to 
prosecute the suit 12 B 257. For form of 
order, see 16 B. 404 But where the Receiver 
after due notice took no steps to bnng him- 
self on the record and a third person, claim- 
ing to be an assignee from the Official 
Receiver applied to be brought on the record 
in place of the original plaintiff and wanted 
to maintain the suit for his own benefit. Held 
that the Official Receiver not having chosen 
to continue the suit, the (3ourt had no option 
but to dismiss the suit under R.8, that the 
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(2\ Where the assignee or receiver neglects or refuses to continue the 
'• ^ suit and to give such security within the time so order- 

Procedure vshen assignee the defendant may apply for the dismissal of the 
iails to continue suit oi give ground of the plaintiff's insolvency, and 

secuiltjr jnake an order dismissing the suit and 

awarding to the defendant the costs which he_ has incurred in defendming 
the same to be proved as a debt against the plaintiff s estate. 

^ 9 , {S. 371.] (1) Where a suit abates or is dis- 

Effect of abatement or missed under this Order, no fresh suit shall be 
dismissal. brought on the same cause of action. 

decree-holder died after the preliminary 
decree and the sons without applying within 
time to implead themselves applied fora final 
decree, held, that the Court could m spite of 
the abatement pass a final decree 1932 A L.J, 
883=1932 A. 698. The mere fact that the re- 
presentative of a deceased person happens to 
be already a party on the record m his own 
right does not dispense with an application 
for setting aside the abatement and substitu- 
tion. 29 1 C. 470. But see 51 M 347. Appli- 
cation to implead L Rs , giving no reason for 
delay, cannot be treated as one under this rule 
for setting aside the abatement 94 1.C. 300= 
1926 L. 474 But 1121 C 5=1928 L. 746. 
Abatement of suit— Petition for substitution 
—Fact of abatement and date of death not 
mentioned—Validity of petition- Application 
for substitution cannot be treated as one for 
setting aside abatement. 57 C 148=1930 C. 
422 Abatement-Effect of. 39 IC. 277 


Notes. 

Receiver who was no party to the suit had no 
interest in the suit which he could validly 
assign under R. 10, which applies only to those 
cases which were not specifically provided 
for by the prior rules. 157 LC 900 (Lah.) 

Where pending an appeal the appellant be- 
comes insolvent the appeal can be continu^ 
only by the Receiver m inso vency. 18 I C. 

922 See also mL 596. No limitation for 
Official Assignee to apply for substitution 43 
A 621=19 A.L.J. 685 Where a plaintiff 
after instituting a suit in forma pauferts is 
adjudicated an insolvent the Receiver in 
insolvency can continue the suit in the same 
■way as the insolvent. 47I.C 577=16 A^.J . 

440 As to what constitutes costs for which 
the Official Assignee is to give security, w 28 
BoraL.R 1074=57 1 C. 797=1926 B.533,Smt 
instituted by insolvent after adjudication- 

Peceiver cannot continue it. 23 I.C olo — _ _ . 

Mtiiatffie guardian was not debarred by =23 PR. 1917, 38 MLJ 266=54 LC. 
virtue of his being adjudicated insolvent 565 If by some oversight the abatement 

from acting as guardian of the minor decree- — ’ ^ 

holder. 1930 L 205=125 I.C. 186. As execu- 
tion proceedings do not abate on the decree- 
holder being adjudicated an insolvent, it 
follows that such proceedings should con- 
tinue in his name. But so far as a j udgment- 
debtor is concerned, it does not lie in his 
mouth to claim that the execution proceedings 
should he dropped merely because the decree- 
holder has been adjudicated insolvent and the 
Official Receiver does not care to continue 
them. (Ibid.) See also SS A 509=144 1 C. 

391=1933 A. 388 , 9 P 372=122 I.C 148=1929 
P 565 (F B ) cited under 0. 22, R. 12. 

0. 22, R. 9 : Scope of Rule.— The rule does 

not apply to a case in which the defendant or that the later suit was not barred. 131 1 C 98 

respondent dies 7 M 195. See also 8 C at =1931 L. 79 (2) R, a benamidar for C, sued 

842. The rule applies only to orders passed for possession of certain properties. He 

under Rr. 4 and 8. 9 C 163 A Court after died pending suit The sons of i? did not 

declaring that the suit has abated under R. 4 come on the record, and no L. Rs having 

does not become functus officio, hut retains been brought on the record the suit abated. 


of an appeal is set_ aside without notice to 
the respondents, their objections if any must 
be heard at the time of hearing the appeal, 

1928 M. 1148=115 I.C 150. Suit by alleged 
donor for cancellation of gift— Donor 
dying and suit abating under R. 9— Next suit 
by his legatee for possession against the 
alleged donees is not barred 27 A L J 492= 

1929 A. 306=110 I C 562 Death of defen- 
dant— Absence of application within time to 
bring the L R on record— Decree— Validity. 
122 I C 562. Where a reversioner sued chal- 
lenging an alienation and he having died the 
suit abated and subsequently another rever- 
sioner sued on the same cause of action held, 


the right of setting aside the abatement if it 
is moved by an application under R 9. 1935 
Lah. 712 R. 9 is a disabling rule and should 
be construed strictly 31P.LR 973=1931 L 
79(2). It is open to the Court in a proper 
case to treat an application under 0 22, R. 4 
as an application under R. 9. 26 Si.R 81 No 
fresh cause of action can be imported into a 
revived suit. 22 C 97. See 9 A. 229 under 
R 10 The abatement of a suit under this 
rule has not the force of res judicata, 6 Bom 
L.R. 638 An abatement takes place automa- 
tically and does not require an order of the 
(Tourt to be passed to that effect Where the 


An application filed by the sons of^ C, to 
implead R's sons on the record was dismiss- 
ed ultimately by the High Court The sons 
of C then sued for possession as being the 
beneficial owners of the property, Held, that 
the suit was barred by 0. 22, R. 9, CP. Code. 
45 L.W. 171=1937 M. 101=(1937) 1 ML.J. 
33 

Scope and Application of Sus-a. (2).- 
R. 9 (2) is not controlled by cl. (3) and the 
“sufficient cause” mentioned in cl. (2) is not 
confined to the circumstances given in S S 
of the Limitation Act. 42 A. 540=59 1.(3 
903=18 A.L.J. 688 : 36 A 235 ; 51 I.C 534; 21 
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(2) The plaintiff or the person claiming to be the legal representative of 
a deceased plaintiff or the assignee or the receiver in the case oi an insolvent 
plaintiff may apply for an order to set aside the abatement or dismissal ; and if 
It is proved that he was prevented by any sufiScienl cause from continuing the 
suit, the Court shall set aside the abatement or dismissal upon such terms as to 
costs or otherwise as it thinks fit. 

(3) [S. 372-A.] The provisions of section 5 of tlie Indian Limitation 
Act, 1877,1 shall apply to applications under sub-rule (2) 


Leg, Ref. 

iSee now Act IX oJ l908.Ss.4&S. 

Notes. 

L W. 220=1923 M, 494. It contemplates that 
a formal order declaring that a suit or appeal 
has abated should be made before an appli- 
cation under the rule is made. (36 A 235, 
Folf?42A. S40, Not foil.). 44 A 459=^ 
I C 554=1922 A. 209 But see 1930 A. 379 
(b; so CL.J. 543=1930 0 267. 

Sufficient C\use to Excuse Delay.— 
Before an abatement is set aside, Court has 
to be satisfied that there was sufficient cause 
for not applying in time 49 C 62—1^ C 
335 : 36 A 235=12AL J. 299: 1^0470 As 
to what is sufficient cause, see also 50 1 C. 422 
£ 20 1919.9010 811=1926 O 175,97 
IC 142 (1)=8LLJ 331. Under this rule 
it must be shown that appellant was prevent- 
ed by sufficient cause from going on with the 
suit within the time limited by law: n he so 
proves he is entitled, as a matter oi right, to 
have the abatement set aside. 28 1 0 803. 
Appellant must prove, to get extension of 
time for bringing the representative of the 
deceased respondents on record, that he was 
not aware of death in time. 3 P R 1916— 32 
I.C 829 : 15 1 O 708 = 204 P.L.R. 1912 Ignor- 
ance of death, standing by itself, may be 
sufficient cause: but if it is accompanied by 
areat delay and dilatoriness «t would be 
otherwise. 49 C 62=1922 C 335, 4LL.J. 
171=1922 L. 61 . 1925 0 306 (2) . 24 1 C 275 ; 
1935 Ii.D. 5 . 49 1 C. 531 , 22 P W.R. 1919, f 
P.WR. 1918:441 C 9=24 PLR.1918, 31 
I C 697=12 P W.R. 1916 : 54 A. 280=1932 A 
L.J 18=1932 A 459, (1925 P 162 Ref.). 
also 1933 Lah 916; 1 933 L 356:91 I.C. 560, 
1926 L 137=89 1 C. 162. Ignorance of death 
is not sufficient cause' and cannot be consi 
dered to be an adequate ground to excuse the 
delay m applying or to extend the time 
S, 5 of the Limitation Act 155 I.C 610—37 
P.L.R. 400=1935 L 478. If it is due to appli- 
cant’s negligence. 1935 RD. 5— 16L,R.173 
(Rev). There may be ciicumstances in which 
ignorance might be excusable. It is for the 
appellant to make out such circumstances 
1935 OWN 371. The number of parties to 
the case was very large and the _ appem had 
remained pending for a long time _ There 
was no negligence in making applications for 
substitution of L Rs. Held, that in the 
peculiar circumstances of the case the delay 
in making the application should be condon- 
ed and the abatement set aside. 165 I C 521 
=38 P L R 915=1936 L 710. An applica- 
tion to bring on record the L. Rs. of a 
deceased respondeat in an appeal was out of 


time by 9 days The leason for the delay 
was alleged to be that the ■z.osa 

minor and hts ne.\t ff^end a'cy a jiatctaucrh'’*: 
lady and that she did noi come ro ktic'js 
in time of the respondent's death which 
took place in a different district Held, that 
sufficient cause was shown for the delay 
m making the application and that the abace- 
ment of the appeal should be set aside. 36 
P.L.R 156=1934 Lah 998. The plaintiff died 
after the decision in the lower Court and an 
application for substitution of the plaintiflf’a 
heirs was not made until five months 
afterwards The defendant-appellant applied 
for setting aside the abatement of the appeal. 
The facts were that the village of the plain- 
tiff and the village of the defendant were 
only 15 miles apart and the parties were 
related by marriage. Held, dismissing the 
application, that there could be no excuse for 
people in the position of the defeyidani not 
knowing of the death of the plamttff when 
they were living so closely together and that 
knowledge ought to and must have come to 
him withm 90 days which was the presenbed 
time for filing an application for the sub- 
stitution of names, and that the appeal had 
abated. 151 IC 147=1934 Lah 934 (1). 
Minor party represented by pardanashin lady 
as next friend— Mistake due to negligence or 
Ignorance of Reader— -Delay— If excusable. 
19 N L J 273. Delay in applying to bring the 
L.R. on record caused by a slip on the part of 
the party's vakil should be excused if the 
party himself is not at fault. 41 AI.L,J. 65 
=621.0 795 Fraud of agent would be suffi- 
cient cause S3 I C 585. Bona mistake of 
fact IS sufficient cause, as well as bona fide 
mistake of law. 1923 L. 475 ; 55 1 C. 883=1 
L. 481 ; 8 P.R. 1916=32 I.C. 829; 67 I.C. 306= 
2 Lah L.J 44; 54 ML J 234=1928 M 404= 
108 1 C 288 Mere ignorance of _ law' that an 
application is necessary or mere ignorance of 
the death of a respondent is not sufficient 
cause within the meaning of R 9 (Case-law 
referred.) 14 L 543=142 I C. 649=1933 L. 
356 (2) A suit for partition cannot be pro- 
ceeded with in the absence of the alleged co- 
shers The failure to implead the L Rs. 
of a deceased party will in such a case entail 
abatement. It is no excuse for the party 
seeking to set aside the abatement to eay she 
was not aware of the law. 147 I.C. 1187=35 
P.L.R.9S. The Court has wide powers to 
set aside an abatement and these powers 
should be used somewhat liberally unless 
there is clear proof of laches. Where the 
plaintiff has had difficulties in keeping in 
touch with all his adversaries it does not lie 
in their mouth to object if the Court should 
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10 [S 372.] ( 0 assignment, creation or devolution 

of any interest during the pendency of a suit, the 
Procedure m case of gyjt t>y leave of the Court, be continued by or 
assignment before final ™ jjst {^e person to or upon whom such interest has 
order in suit devolved. 


Notes., 

condone delay 26 S L R. 81 Quarrel among 
L. Rs IS no sufficient cause to excuse 
delay m applying to be brought on record 
as L. Rs. under R. 9, 31 I.C_38. That 
succession certificate was obtained after 
the expiry of time fixed' for addition of L Rs. 
is sufficient reason to excuse delay. 73 I C. 
215=26 O.C 244. Appellant’s carelessness 
aud the culpable means adopted by hinn to 
conceal it are sufficient to reject his applica- 
tion to set aside order of abatement. 30 I.C. 
717=155 PL.R.191S. ^ ^ 

Discretion or Court.— The discretion of 
the Court under this rule, if exercised in 
favour of the party in default, -is open to 
scrutiny and interference by the appellate 
(^urt only if the discretion has been exerci- 
sed in a perverse or an unjudicial manner and 
■where this is not the case, the order once 
mile cannot be declared to be illegal, merely 
because the application to bring the L.R on 
the lecord was submitted beyond time. 
1935 L 712. In an appeal against _ a decree 
dismissing a suit for injunction against seve- 
ral defendants, the cause of action being 
precisely the same against all, if some of the 
defendants die, it is the duty of the Court to 
set aside the abatement under R. 9 (2) and 
(3) ; if that is not done, the second appellate 
Court will do so under 0 41, R. 23. 13 L.L. 
T. 22. . . 

Limitation.— The period of limitation is 
that prescribed by Art 177 of the Limitation 
Act. 2 P.168; 84 LC lOOl. See S C 139, 
■where the suit was revived after the expiry 
of 3 years. See also 8 C. 837 ; 30 C. 609 ; 8 
C 420 ; 51 I.C. 534. Petition to addLRs. 
presented after the prescribed period should 
be treated as one to set aside the abatement. 
1928 L 746=112 1 C. S , 117 1 C. 884=1929 L. 
129=10 L. 816. See also 1933 N. 85=29 N.L. 
R.lia 

Procedure.— Where a suit has abated and 
an application is made not as an application 
to set aside the abatement but for substitu 
tionofaL.R and the application if treated 
as one to set aside the abatement would have 
been within time, the application for substi- 
tution may be considered as an application 
under R 9 (2), for setting aside the abate- 
ment. 1933 N 85=29 N L.R 118;14L.S43 
=34 P L R. 11 , see also 1928 L. 746=112 1 C. 
5; 117 IC 884=1929 L 129 Where an 
appeal abates by reason of the death of the 
respondent and the failure to bring his L.R3 
within time, but the Court in ignorance of the 
fact hears and allows the appeal and the 
L.Rs of the deceased respondent file a peti- 
tion for review of the appellate judgment 
and along with it an application under R. 4, 
for their substitution on record, the order 
granting the application for substitution is 
not tantamount to an order setting aside the 


abatement, as the sole object of the L.Rs. in 
making that application was to have it de- 
clared that the appeal had abated and that 
the order accepting it was a nullity m the 
eye of the law. 152 I C 227=35 P L R 457 
=1934 L. 442. If the L R. is not brought on 
record in time, the appeal against him abates 
automatically and unless that abatement is 
set aside within sixty days ora period exten- 
ded under S S of the Lim tation Act, the 
appeal is dead and it is not necessary that an 
order should have been passed declaring that 
the appeal has abated 14 L. 543=142 I.C 
649=1933 L. 356 (2). Death of appellant- 
impleading of widow and minor son— Sub- 
sequent death of widow— Failure to appoint 
fresh next friend — Effect — Procedure- 
Application of respondents for appointment 
of next friend 17 P L.T. 86 Death of appel- 
lant— Court ordering substitution of minor 
heirs without application and appointing 
Court guardian — Competency— Appeal-If 
abates— Remedy of minor heirs 17P,L.T. 


Review.- An order setting aside abatement 
by a Division Bench cannot be reopened at a 
subsequent stage of the case by a different 
Beach even though the order was made er 
parte. The proper remedy is by a review. 
29MLJ. 574=30 I C. 669 
Appeal.— An order refusing to set aside 
an abatement in an appeal cannot be appeal- 
ed against. 121 IC 564=33 CWN. &1= 
1929 C 532 (2). An application to bring on 
the record the legal representatives of a 
deceased party after the expiry of the tunc 
fixed for this purpose must be deemed to be 
an application to set aside the abatement and 
an order refusing to set aside an abatement 
is appealable. 147 1 C. 699 (1)=1934 L 315 

Fresh Suit— Where a suit abates or is 
dismissed under 0 22, no fresh suit can be 
brought on the same cause of action nor can 
the same rights be set up in defence in a sub- 
sequent suit 144 1 C. 605=1933 L. 752. 

0. 22, R 10 Scx)PE AND Application op 
Rule.— A person who institutes a litigation 
may prosecute it to its conclusion notwith- 
standing a devolution of his interest in the 
property The litigation will continue in his 
name for the benefit for his successoi 15 P. 
607=17 P.L.T. 564=1936 P. 420 R. 10 makes 
it discretionary with the Court to allow an 
application for substitution m the circumst- 
ances of a particular case.Whcre lower Court 
struck off the name of one of tfie defendants 
on the ground that he was an insolvent and 
that his interests had vested in the trustee m 
bankruptcy in England, held, that the order 
was valid. Unless the law casts a duty on 
the plaintiff to bring the Receiver or trustee 
on the record it cannot be said that the insol- 
vent must be represented in the suit. He has 
no right to remain on the record as a defen- 
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(2) The attachment of a decree pending an appeal therefrom shall be 


Notes. previous rules 9 CW.N. 171. As to effect 

dant and he cannot insist that he must re- o£ order, iec ■tS M 37=37 M.L.J 449. The 
mam on the record through his trustee 34 position o{ the party substituted is exactly 
C.W.N. 53=1930 C. 3?8 Leave should not the same as that of the original person. 16 
be unreasonably refu.sed. IS P. 607=17 P.L. I C. 567=17 C V\ .N. 802. A deed of conx- 
T. 564=1936 P. 420, The discretion of the promise filed during the pendency of a suit 
Court must be exercised judicially When cannot be regaided as an “assignment". 5 
the application IS made after long dela}— A. 209 (212). As to Court's power to decide 
there being interminable, unexplainable and dispute as to assignment, see 94 1.C 926= 
unnecessary delay and dalljing since the com- 1925 L. 574. Death of piamt'fi after deciee 
mencement of the suit for nearly 10 years— but before appeal — Subshauion of his 
the Court will rightly exercise its discretion widen on basis of evidence .r cpse—T’anuro 
by refusing leave to the applicant. 164 1 C. to file special atfidavit—Eliect. SlCLj 
845=44 L.W. 263=1936 Kl 714=71 M.L.J. =1930 C 270. Where once application ie 
307 See also 1936 L 652 Court would be allowed under this rule and substitution is 


justified in refusing such an application if 
fraud IS alleged and proved against the per- 
son applying under the rule. 156 1.C 152= 
42 L.W 34(£=1935 M. 423. R. 10 applies only 
to cases which do not fall under the preced- 
ing rules of the same order. 45 M 872=42 
M.L J 301 ; 91 1 C 166=1926 L. 181 See also 
22L.W^ 860=49 ML.J 704. P. 10 has no 
application to a case where the devolution of 
interest is by death. 1933 S. 371 By consent 
of parties and the leave of the Court a suit 
may be amended to cover an increased claim 
9 A 229. The rule does not apply to cases 
of assignment of interest which is the sub- 
ject-matter of litigation between the date of 
decision of the first Court and the filing of 
appeal 38 1 C. 511=20 0 C. 31 , 1 P L.J. 596 
=38 1 C. 237 The first four rules of 0 22 
cannot apply to a case in which the death of 
the defendant occurs between the passing of 
preliminary and final decrees in a suit, as 
there is then no right to sue surviving 64 1. 
C 307=17NLR 81. 116 I.C 657=1929 N 
152, 123 I C 473. The rules in this order 
deal with the devolution of interest by the 
operation of law and not by act of parties. 
53 ALL J 142=102 1 C 444=1927 M 693 , 27 
A,Lj 921=1929 A, 444. R. 10 etr powers 
the Court to give leave to a person who has 
taken an assignment from a party to con- 
tinue the suit. The “party” there obviously 
lefers to a party already on the record. 
Where the L.R. of a deceased plaintiff, in- 
stead of coming forward and himself taking 
up the responsibility of the suit, transfers 
his interest to another man, it will be defeat- 
ing the object of the law to permit that man 
to continue the suit ISP 82=17 PL.T. 73 
=1936 P. 123 So also in the case of assi- 
gnee from Ofiicial Receiver. 157 I.C 900. 
Where after the passing of a preliminary 
decree for dissolution and accounts of a 
partnership the plaintiff widow died and cer- 
tain ultimate reversioners applied to be sub- 
stituted. Held, that the Court could permit 
them to continue the case. 58 C L.J. 240. A. 
creditor of a decree-holder who has attached 
the decree pending an appeal against it is not 
entitled to be made a party respondent to 
the appeal under this rule. 20 A. 38 On 
this rule, see also 5 A. 212; 9 A. 20 A. 
38; 23 A. at 335; 5 C. 720; 30 C 609, 10 A. 
97. The words “other cases” mean cases 
other than those specifically mentioned in the 


made, the onginal party ceases to have any 
loctts standi m matters relating to the suit. 
1935 O.W.N. 842=156 I C. 990=1935 Oudh 
486 A deed of relinquishment does not 
amount to any assignment, creation or de- 
volution of an interest within the meaning of 
R lOof 0. 22. 160 I.C. 801=1936 O.W.N. 
183=1936 Oudh 224. Where after the pass- 
ing of a preliminary decree, but before the 
decice was made absolute the person against 
whom the decree was passed relinquished 
his interest or rights in favour of another 
and the relinquisher did not inform the 
Court or the decree-holder of the relinquish- 
ment Held, that the decree was not nulhty 
against the person in whose favour the relin- 
quishment was made. 159 I.C 725— 193S 
Pat. 488. 

Pemdencv op Suit.— Whether the expres- 
sion 'the pendency of thesmt' in R. 10 covers 
the period between the onginal and an amen- 
ded decree, see 43 M L.J. 559=69 I.C 977= 
1923 M. 57. Rule applies to cases of devolu- 
tion of interest pending suit and not to cases 
of persons acquiring interest alter decree. 
40 1 C 846 1917 M W N 3C6 , 64 LC 307=17 
N.L R 81 ; 43 M.L.J 589=27 C W N 29=49 
I A, 220=1 P 581 (P C ). See also 1926 C 
173, 1491 C. 970=1934 ALJ 832=1934 A 
442, Nor to cases of persons who have ac 
quired interest in the subject-matter on or to 
the institution of the suit. 25 A L J. 985= 
108 1 C 699=1928 A. 120. A simple mort- 
gagee subsequent to suit of the share of a 
party in a partition suit cannot be allowed to 
be added as plaintiff and_ continue the suit 
after the original plaintiff has withdrawn 
the suit under R. 10 or under the residuary 


provisions of S. 146. A person who applies 
to be made a plaintiff under R 10 must show 
that the onginal plaintiff's interest in the 
suit has devolved on or has been assigned to- 
him absolutely and not merely that he has 
obtained a derivative interest in the subject- 
matter like a simple mortgagee. While on the 
one hand assignees of fractional interests, if 
absolute, would be entitled to be added as 
parties, assignees of derivative title, like 
lessees or mortgagees are not entitled to be 
so added. [6 L. 388 (P C) and 1 P 581 
(P.C.),Rel. on], 38 LW. 280. In the case 
of an application by the mortgagee of the 
rights of the plaintiff it was held, that the 
petitioner was a person on whom an “inter- 
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deemed to be an interest entitling the person who procured such attachment to 


Notes. , j 

est" as contemplated by R. 10 had devolved 
that he ought be allowed to continue the 
appeal, and that on the dismissal of the 
appeal, he should pay the cost« of the res- 
pondents. [1 P. 581 (P C), Dist ]. 56 M. 469 
=143 1.C. 578=1933 M. 411=54 M.LJ. 489. 

“Intekest” — The interest must be the in- 
terest in the property, which is the sub- 
iect-raatter m the suit. 30 C. 961. 30 S.L. 
R. 170=165 IC. 305 (2) =1936 Sind 166 
Where, during the execution of a decree 
against the estate of a deceased person, a 
posthumous son is bom to him, there is no 
devolution of interest on him in the subject- 
matter of the suit, and R 10 does not apply 
to an application made on his behalf that he 
^ould be brought on record m the execution 
proceedicgs pending before the Court. 
(Ibid ) The "interest” contemplated is any 
interest which will be vitally affected by the 
suit, 43 I C 811. The ‘interest' referred 
to in R. 10 IS the interest of a person who 
was a party to the suit It is the transfer 
by assignment, creation or devolution 
pendente hte of the interest of such a person 
to the applicant, which entitles the latter to 
make an application to continue the suit or 
appeal, as the case may be and not the 
creation of an independent right in him. A 
suit was filed by a presumptive reversioner 
challenging an alienation by the limited owner 
as not affecting his interest. The period of 
12 years for such a suit elapsed before Act 
II of 1929 came into force On death of the 
plaintiff reversioner, a sister of last male 
holder sought to continue the suit on the 
ground that she had been included under 
R. 10, in the line of heirs by Act II of 1929. 
Held, that there was no transmission by 
assignment, creation or devolution of the 
interest of a party to the litigation to her 
within the meaning of R. 10, and that she 
was not competent to apply for permis'^ion 
to continue the suit. 1936 Lah 652. Com- 
promise of suit— Decree not passed— Appli- 
cation by purchaser to be added as a party 
may be allowed in the discretion of the 
Court. 27 C.W.N, 755=1924 C 188. Pro- 
ceedings after a preliminary decree for sale 
or redemption till the final decree is passed 
are proceedings in the suit, and the private 
purchaser of the property after such a decree 
acquires an interest which entitles him to be 
made a party to the suit 37 A 226=27 T C. 
771 ; 25 Bom L.R 308=75 I.C. 743=1923 B. 
503 : 27 C W^. 710=75 I.C. 255=1924 C. 90 
51 1 C. 233=29 CL T. 362. 

Devolutiok of Intekest.— These words do 
not mean devolution by death. 28 C. at 175. 
See also 27 1 €704=20 CLJ.107. The de- 
volution spoken of in R. 10 is not confined to 
devolution in ways othei than by death. 64 
I-CJp7=l7NLR 81 See also 92 I.C. 520 
—1926 M S40. They include devolution of 
an interest by reason of an adjudication 
in insolvency and a vesting order thereunder. 
25 M. at 413 See 30 B. 257. Where a 
Irustee dies or retires, the estate devolves on 


the new trustee who can be added under 
rule. 92 I C. 520=1926 M. 540. See X 
1928 C. 651=114 I.C 413. Trustee ceasing to. 
hold office during suit— He can still continue 
the suit. 109 I.C. 789=1928 AL607. 0.22 
R. 10 is applicable to a case where a suit Is 
brought by a deity through themohuntand 
shebait and on his death an application is 
made for the substitution of another as the 
next shebait and L R 139 1 C. 123=36 CW 
N 816=1932 C 783 Decision is binding on 
the institution though successor did not 
come on record. 108 J C, 401=1928 M. 2^. 
See aho 1930 M 881. The insolvency of lie 
defendant in a money suit does not affect the 
devolution of any interest on the Official 
Receiver. 29 1 C 30=8 S L.R. 325 , S3 M.L 
J. 142=102 I.C 144=1927 M 693 See also 
1933 N. 6=28 N.L.R. 340 There is no de- 
volution of interest where a company goes 
into liquidation. Only the powers of the 
directors are transferred to the liquidator W 
I.C. 380=1926 N 303. Assumption of super- 
intendence by the Court of Wards involves a 
devolution of interest within the meaning of 
R. 10 of 0 22. 1935 O.W.N. 842=156 I.C. 
990=1935 0. 486 An application for substi- 
tution by an assignee decree-holder is wilim 
R. 10 even though the assignment was obtain- 
ed not directly but only derivatively from a 
party to the suit. 26 I.C. 410=20 CL J. 107 ; 
20 I.C. 685=18 C W.N. 450. The words "has 
come or devolved" connote an interest in 
praesenti. It must be vested in the applicant 
on the date of the application to implead 
him a party to the suit and not merely con- 
tingent 1937 M. 200. Where a plaint is 
returned for presentation to the proper 
Court, any devolution of interest which took 
place while the proceedings were pending in 
the first Court must be taken to be a devolu- 
tion in the course of the suit. 8 L.W 21=48 
I.C. 840=41 M. 510 An adoption is not the 
creation of an interest within R 10. 43 I.C. 
64=15 N L.R. 24. But see also 32 1 C 858= 
20 C W.N 552. Attaching creditor cannot 
be impleaded under 0 22, R. 10. 89 1 C 446 
=1926 N 67. (See sub-cl. 2 ) Gift by fatW 
to son — Suit for pre-emption— Right of 
donee to continue the suit. 25 0 C. 319= 
1922 0 289. Where a person whose suit is 
dismissed in the trial Court assigns his 
interest to a third party during the period 
intervening between the passing of the decree 
and the institution of the appeal, the assignor 
has no subsisting interest which would entitle 
him to prefer an appeal R lOhasno appli- , 
cation to such a case as the assignment does 
not take place dunng the ijendency of the 
appeal but before the appeal is instituted. To 
such a case S 146 is of no assistance and the 
appellate Court could not allow the assignee 
to be made an appellant at the time of hear- 
ing the appeal, as S. 146 would become appli- 
.cableonly if the appeal could have original^ 
been filed by the assignor. 1935 L. 119. 
Similarly an application by an assignee for 
his substitution as a co-appellant in apjieal is 
not maintainable where the assignment was 
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^he benefit of sub-rule ( 1) , 

Notes.! Appeal.— O rder under R. 10 is appealable. 


made during the pendency of the suit in the 
trial Court and not during the pendency of 
the appeal. 160 I.C 801=1936 OWN 183= 
1936 0. 224. Assignment or devolution of 
interest in favour of person added, absence 
of-Effect. 57 C. 170=123 I.C. 250=1930 C 
113. 

Execution proceedings — R. 10 does not 
apply to execution proceedings. 10 LC. 405= 
1?! RL.R 1911. See also2(>CW N. 93=138 
I C 64=1932 C 423; 30 C. 961 ; 74 I.C 577= 
1923 L.S60. Butjee 39 C. 220=16 CW.N. 
109 (contra). The rule does not apply to 
assignments after decree. 10 A. 97. An as- 
signee of a decree need not therefore apply 
under the rule for recognition of his assign- 
ment The law applicable to such a case is 
0.21,R.l6 39 C.W.tJ 961 ButJeg7lM. 
L.J. 385. Whether rule authorizes the addi- 
tion of a party to suit after decree. 42 C. 72 
=41 LA. 251 (P.C ). The mere fact that a 
transfeiee from the judgment-debtor takes 
up the position of a representative of the 
judgment-debtor bound bj; the decree to the 
extent of the interest acquired by the trans- 
ier does not entitle the decree-holder to pro- 
ceed against him in execution. 138 I.C. 64= 
36 CW.N. 93=1932 C 423. 

Practice and procedure.— A j udicial order 
which may possibly afiector prejudice any 
party cannot be finally made unless the party 
affected has had an opportunity of being 
heard It is based on the plainest principles 
of justice. An order for substitution may be 
made ex parte without notice and such an 
■order made ex parte can be re-called upon 
objection of parties interested. 16 I C. 567 
=17 C W N. 862 No order for substitution 
should be made upon an application which is 
not supported by affidavit or is not verified. 
(Ibid ) A person may, under this rule, be 
added or substituted as a party either on his 
own application or on the application of one 
of the parties already on the record. 18 A, 
285 Deliberate delay in applying for the 
addition of a party will be a ground for 
rejecting the application 43 I C 811. See 
also 71 M. L. J. 307 Whether 
an Official Receiver's successor on the 
resi^tion of his office can continue the pro- 
ceedings, without his name being brought on 
record 40 1 C 170=32 M.L J. 520,^ 

Limitation— Limitation for impleading 
assignees. 27 CW.N 710=75 LC. 255=1924 C. 
90. Sea also 32 C 612 ; 30 C. 609 ; 22 A, 231 ; 8 
0.837. An appellant should not, after the 
appeal has abated for not bringing the L. Rs. 
on record, be allowed to bring the transferee 
■of the defendant on the record when he was 
mot impleaded as a defendant though the 
plaintiff came to know of the transfer during 
the pendency of the suit and was not given 
an opportunity of defending the suit. 149 
LC. 1103=1934 L. 190. See also 1935 L. 112 
=36PLR. 199. Mortgage suit-insolvency 
-of — Mortgagor — Addition of receiver- 
limitation. 1935 L 316. 


44 M 919=41 M.L.J. 316 (F.B.). See also 
144 LC. 978=10 O.W.N. 179=1933 0. 207, 
134 1 C. 307=35 C.W.N. 296=1931 C. 594 An 
assignee can appeal though the decree was 
passed against the assignor 22 A. 

380 , 35 CW N. 296 Cut J.’C 24 A 532 An 
appeal hes under .S 12 ul the Letteis Patent. 
24 M. 2S2. Qhusit Where an application 
for the substtliition o/ the applicant as the 
L. R.of the appellant was aisniiS'.erl and the 
main appeal itself by the phi.ii'jfi appelant 
was also dismissed at the same iinr, 
an appeal from the interlocutoiy order alone 
is competent without an appeal from the 
order dismissing the plaintifi's appeal: 139 
LC. 123 (2) =36 C.W.N. 816=1932 C. 783. 
Applicability— Appeal preferred by insoh ent 
—Whether can be prosecuted after annul- 
ment of adjudication. 1929 B. 202=31 Bom 
L.R. 354 Prmta facie no second appeal Ijes 
from an appellate order on an application 
made under R. 10 156 LC. 152= 42 L W, 340 
=1935 M. 423. 

Revision —Dispute as to the factum of 
assignment— Court's power to decide— Whe- 
ther revision lies .Tee sue 233=29 CJ-.J. 
362. A wrong exercise of discretion cannot 
be set aside in revision. 89 LC 605=1925 N. 
423. 

Res judicata.— Order under this rule will 
operate as res iiidicata, m subsequent proceed- 
ings- 144 1 C. 978=8 Luck. 477=10 O.W.N. 
179=1933 0. 207. 

Discretion of Court.— The applicant ob 
tamed a preliminary decree for partition in 
1878. Subsequently however no steps were 
taken beyond the appointment of a Commis- 
sioner who died in or about 1896 having done 
nothing towards the execution of the Com- 
mission, In July, 1932 , 1 ^ , some 53 years 
after the preliminary deciee, the plaintiff 
applied by notice of motion asking among 
other things that certain names of parties, 
defendants to the suit, now dead, be struck 
out and the name of K be substituted m their 
place and for the appointment of a Commis- 
sioner to partition certain properties. Held, 
that irrespective of whether the suit for 
partition had abated or not the Court had a 
discretion whether to allow the decree to be 
resurrected or not 60 C 94Ctl933 C. 696. 
^ee also 3iC\V:H 53. ^ ^ ^ 

Miscellaneous —Public trust— Death of 
trustee— Subsequent trustees impleaded as 
parties— Defences open to 45 M 703=43 M. 
L.J 147. Where an Official Assignee has \»- 
zoxat funciiis officto on account of the pro- 
perty of the insolvent having been vested in 
the trustees in consequence of which he with- 
draws from a suit for the cancellation of a 
transfer pending in a certain Court and the 
Court dismisses it under 0. 9, R. 8 the trus- 
tees cannot apply to be made the legal repre- 
sentatives of the Official Assignee and ask 
for the restoration of the suit. 152 I.C. 380 
=1934 Pesh. 89. The estate of the deceased 
had originally vested m trustees who filed a 
suit. Subsequently the Official Receiver was 
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11. [S. 532. j Iq ihe application of this Order to appeals, so far as may be 
the word “plaintiff” shall be held to include an appel- 
Application of order to lant, the word “defendant” a respondent, and the 


appeals. 


word “suit” an appeal, 

Loc. Ams.— [Calcutta ] In 0. 22, after R. 11, add the following proviso lo 


“Provided ahvajs that where an appellate Couit has made an order dispensing with 
‘.civfce of notice of appeal upon legal representatives of any person deceased under 0 41 

K. 14 (3), the appeal shall not be deemed to abate as agamst such pa.*rty and the decree*^ 
made on appeal ^all be binding on the estate or the mterest of such party ” 

[Madras ] In 0 22, after R. 11, add the following as R 11-A:— 

11-A. The entry on the record of the name of the representative of a deceased appel- 
lant or respondent m a matter pending before the High Court in its appellate jurisdiction, 
except in cases under appeal to the King in Council, shall be deemed to be a guori-judicial 
act within the meanmg of S, 128 (2) (i) of the Code of Civil Procedure and may be per- 
formed by the Registrar, provided tiiat contested applications and applications presented out 
of time shall be posted before a Judge for disposd. 

Application of ordei to 12. Nothing in rules 3 4 and 8 shall apply 
proceedings. to proceedings in execution of a decree or order. 

Loc. Am. — [Allahabad.] At the end of the rule add the words— 

“or to proceedings in the onginal Court taken after the passing of the pieliminary 
deaee wheie a final -decree also lequires to be passed having regard to the nature of the 
suit.” 


Notes. 

appointed Receiver of the estate which then 
vested in him. He refused to be joined as a 
party to the suit filed by the trustees Held, 
that there was no objection to the suit being 
continued by the trustees. Even though the 
Official Receiver declined to be added as a 
plaintifi, he would be bound. 1933 S. 232. 
A suit for recovery of money due to an estate 
instituted by a trespasser cannot be continued 
by the real owner. 38 I C. 154=2 P L.J. 199 
The assignees of a right to recover mesne 
profits given by adeciee in a suit ought to 
apply for contmuance of the suit under 0. 22, 
R. 10. 1 P.L.J. 427=37 1.C 998. Liability of 
assimee of a paity^s nght who continues to 
conduct suit or appeal to pay costs, see 63 M. 

L.J. 489. 

0.22, R 11.— The principle recognised in 
R. 11 applies not only to suits but to revision 
proceedings as well. 21 1.C. 407=18 C.L J. 
141 _A rule issued at the instance of a party 
who is dead at the time is a nullity 21 1.C. 
407=18 C.LJ. 141 [A B See also underR. 
10 J Death of respondent pending appeal un- 
known to Court— Appeal dismissed after 
heanng— Unsuccessful appellant is not entitl- 
ed to re-heanng. 123 I.C 607=1930 M. 719 
Right of surviving appellants having a com- 
mon ground of appeal to continue appeal 
without brmging on record L Rs of deceased 
appellMt See 15 RD. 629=12 L.R (Rev.) 
273 Where a decree is for joint possession 
without specification of shares and there is 
no mention in it of any specific share to 
which a co-plaintifl. who dies pending appeal 
IS entitled and the appeal has admittedly 
abated against the deceased co-owner the 
(Caselaw referred.) 
148 I.C. 889 — 1934 Pesh. 14. Two mdepen- 
aent appeals against single decree— Joinder 
of L. Rs. in one appeal does not enure for the 
OMetit of the other appeal as well— The 
other appeal abates—To such a case the 


analogy of appeal and memo, of ob- 
jections is not applicable. 130 I.C 764=1931 

M. 277=60 MLJ. 267 7L.W 614,Dist..4S 
C. 94 (PC ), Cons ] See also note under 
0 22, R 4. After abatement of an appeal, 
the trial Court has no jurisdiction to go on 
with the proceedings taken in pursuance of 
an order of the appellate Court which was in- 
tended to operate only during the pendenci 
of the appeal. 161 I.C 212=1936 L. 618 

Procedure.— Where a party is already im- 
pleaded both in the appeal and the memotan- 
dum of objections two separate applications 
are not necessary to bring his L. Rs. on the 
record. 1934 M, 448=67 M.L J. 222. 

O 22, R, 12.— The rule docs not apply to 
execution proceedings. 87 I C 21=1925 0. 
448 See also 30 C.W.N 735=96 I.C 378. 
Appeals m proceedings relating to execution 
of a decree arc mere continuation of execu- 
tion proceedings and there can be no doubt 
that R 12, IS applicable to such appeals 
and consequently Rr. 3, 4 and 8 cannot apoly. 
An appeal arising out of an order passed m 
the course of proceedings m execution 
of adeciee or order does not abate on the 
death of respondent if the appellant fails to- 
apply to make the L. R of the deceased res 
pondent a party to the appeal within time 
prescribed by lav/. 9 P 372=122 I C. 1^ 
1929 P. 565 (FB). But 1933 A. 388, 
infta, R. 12, 0. 22 does not exempt pending 
appeals even though they arise out of exe- 
cution proceedings and R 8 applies to them, 
(1923 L. 560 and 1929 P. 565, Diss from ; 51 
M 858, Ref.) 55 A 509=144 I.C. 391=1933 
A.L J. 706=1933 A. 388 The words "procee- 
dings in execution” in R. 12, mean proceed- 
ings provided for in Part II and 0. 21 of 
the Code, that is, they are proceedings in the 
Court which passed the decree or in the 
Court to which the decree has been sent for 
execution. An appellate Court may have to 
consider the propriety of the orders passed 
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ORDER XXIII. 

Withdrawal and Adjustsient of Suits. 


^Vlthdrawal o£ suit or 
abandonment of part or 
claim 


1, [S. 373.] (1) At any tune after the institu- 
tion of a suit the plaintift may. as against all or any 
of the defendants withdraw his suit or abandon part 
of his claim. 


Notes., 

bj these Courts but the proceedings m the 
appellate Court cannot properly be described 
as proceedings m execution. They are 
separate proceedings, merely testing the 
TOlidity ot the order made by the executing 
Court. 38 P.L R. 946=164 I. C 605=1936 L 
1022. Further, Rr 3, 4 and 8 apply m terms 
to suits while R 11 makes these provisions 
applicable to all appeals. As no distinction 
is made m the Code between appeals from 
orders in execution and appeals generally, 
and as R. 11 is without qualification or exe 
ception, Rr. 3, 4 and 8 apply to appeals in 
execution matters (Ibid). Where pending 
an application for execution of a decree the 
decree-holder dies, it is open to his heir and 
L.R to continue execution proceedings pro- 
vided he applies to the Court and obtains an 
order under 0. 21, R. 16. He need not be 
compelled to resort to a separate proceeding. 
134 I C 720-33 Bom L R. 818=1931 B. 423. 
(SOM 1, Foil.; 34 CW.N 437, Ref.) But 
see 1931 M W N. 1209=34 L W. 366 (F.B ) , 
60M.LJ. 628=131 I.C 610=1931 M. 303 
Appeal m execution proceedings— Death of 
appellant pending— L.R can be brought on 
record by the ordinary procedure applicable 
to appeals. 51 M 858=110 I.C. 662 (1)=1928 
M 772=55 M.L.J. 497. Decree capable of 
execution without final decree— Substitution 
of L Rs. need not be within three months of 
party’s death. 82 I C. 604=1925 A. 66. 
Application for execution— No abatement— 
Substitution of names in pending execution 
proceeding is permissible. 0 21, R. 16 applies 
only to substitution along -vviih execution and 
there is no other rule barring the substitution 
of names by an executing Court when an exe- 
cution IS pending. 50 A. 621=1928 A. 299 

0 22, R 12 (Allahabad) — Amendment, if 
retrospective. The amendment of R 12 under 
which there would be no abatement once a 
preliminary decree has been passed, does not 
have a retrospective effect and cannot have 
the effect of automatically reviving all suits 
which had abated previous to the amendment. 
Where the abatement has taken place under 
the old law, the preliminary decree becomes 
non-existent, and without the abatement 
having been set aside on a proper application 
bemg made within time, no final decree can 
be oiepared. 4 A W R 1450=1935 A. 180. 

0. 23, R. 1 : Applicability of kule.— As 
regards applicability of R 1, see 132 I.C 224. 
This rule does not apply to suits before the 
Revenue authorities under Act X of 1859. 21 
C. 428 See also 21 C 514. It applies to 
rent suits m the N.W P. ^ A 406. Also to 
ejectment suits filed under the Agra Tenancy 
Act.LR.6A. 65 (Rev.). But see 15 R-D. 
177=12 L.R. 53. (Rev). 0. 23 applies to 
1-114 


S. 92. 1925 C 187. As to application of 
principles of the rule in case of withdiawal 
of an application to Court for amendment of 
specification unilerS IS, Peten* mid Dazgns 
Aci(ll of 1911), without leave lO appij a.ain, 
see 61 C 450=152 I.C 914=38 C.W N 72:'=- 
1934 C. 735. As to whether such an ordci 
could be made m a suit for judicial separa- 
tion, when an amicable settlement has been 
come to after suit, see 9 Beng. L R. App. at 
6 An application under _R 20 of Sch. II can 
be withdrawn under this rule. 31 C. 516 
Second suit IS barred even against a sub- 
tenant, when the latter had raised in the prior 
suit a plea of rights of a permanent charac- 
ter. 18R.D. 338 (1)=1S LR. 440 (Rev). 
SeeafffolSRD 1=15 LR. 1 (Rev.). But 
the recorded chief tenants are entitled to 
bring a suit against the recorded sub-tenant 
even though the previous suit brought by 
some of them against two persons alleged 
to be sub-tenants had been withdrawn with- 
out permission to bring a second suit. 18 R. 
D. 338 (2)=15 L.R 488 (Rev.). Where pro- 
ceedings under S 86 of Agra Tenancy Act 
were withdrawn without liberty to file fresh 
suit, held, a fresh suit even under S 121 of 
the Tenancy Act was barred. 18 R D. 235= 
15 LR 263 (Rev.). An application which 
has been registered as a suit under any of 
the provisions of the Code can be allowed to 
be withdrawn with liberty to file a fresh suit. 
5 MH C.R. 298 When a suit has been dis- 
missed in the lower Court, the appellate 
Court cannot in appeal allow the plaintiff to 
withdraw his suit. 11 M, 322. Nor in second 
appeal 147 I C 441=1934 A L J. 821=1934 
A. 214. But see 39 C.W.N 586 Letters 
Patent appeal— Permission to plaintiff to 
withdraw with liberty to bring fresh suit— 
Not permissible 1930 P 410 Withdrawal 
of suit m appeal— Discretion of Court- 
Conditions justifying withdrawal. 114 I C. 
557=1929 M.36 See also 41 CL.J 186= 
1925 C. 711 : 1931 A L.J. 232=132 I.C. 194. 
Amendment of plaint — Direction to value 
property and to pay deficit Court-fee— Non- 
compliance— Prayer for leave to withdraw 
suit with liberty refused— Subsequent dismis- 
sal for default— If bars fresh suit 40 C W. 
N 1390=1935 C 764, With respect to the ap- 
plication of R 1, a suit for partition should be 
treated differently from other suits, and a 
subsequent suit for partition of the same 
roperty involved in the previous suit is not 
arred under R 1, by the dismissal of the 
prior suit, even though no permission to 
institute a fresh suit was obtained when the 
prior suit was dismissed as withdrawn on the 
ground of compromise. The right to bring 
a suit for partition is a continuing nght, and 
as soon as the defendant fails to carry out 
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(2) Where thf' Couit is satisfied — 

(a) that a suit must fail by reason of some formal defect, or 


iMOies. 

the compromise the partie'. are relegated to 
their rights as they existed pnoi to the com- 
promise 1S8IC 1051—42 L.W. 843=1935 
M 909=69 iML.J. 401. The Court trying 
the subsequent suit is not competent to 
inquire into the propriety or validity o£ the 
order granting permission to withdravirthe 
suit 159 1 C 678=61 C L.J. 209=1935 C 739. 
Couitof Wards assuming superintendence 
of plaintiffs' estate during pendency of suit— 
Order granting leave to Deputy Commis- 
sioner to continue suit— No appeal filed— 
Subsequent order allowing application by 
Deputy Commissioner for permission to with 
draw suit— Locus standi of original plaintiff 
■tofileappleal. 1935 O.W.N. 842=156 IC 
■990=1935 Oudh 486. 

“At any Time".— a Court cannot refuse 
to allow the plaintiff to abandon a portion of 
his claim on the ground that the petition was 
filed too late, for R. 1 gives a right to the 
plaintiff to do so at any time during the pen- 
dency of the suit 116 r C. 823. The proce- 
dure of withdrawal laid down in R. 1 applies 
'Only to pending suits and before the decree 
has been made. (29 B 13 ; 35 B. 261, Foil ) 47 
I.C. 817=12 S.L.R 14. Leave cannot be gran- 
ted after judgment IS pronounced. 24 WR. 
23 ; 18 M L.T. 460=31 1 C. 312 ; 62 1 C 25 ; 52 
I C. 870 ; 55 C 1067=1929 C. 88=113 I.C. 847. 
Nor after the suit had abated under 0. 22, R. 
4. 40 C W.N. 1019 ; 1935 A L J 1286=1935 A. 
853. Where after the grant of leave to appeal 
to the Pnvy Council the parties compromised 
the suit and applied to High Court to pass a 
decree in terms of the compromise • Held, 
that High Couit had no power to do so as it 
would supersede the first decree. 57 B. 369= 
35 Bom.L.R. 413=1933 B 244 Leave to with- 
draw with liberty to sue again cannot be 
given after an award is filed. 7 C W N. 181 , 
32 LC. 347=2 O L.J 497. During the course 
of the suit, by a widow against her husband's 
brother, etc , for an account of her estate a 
wmpromise was alleged to have been entered 
into by way of family arrangement settl- 
ing all matters in dispute between the parties 
to the suit and another M (the respondent), 
also a son of a deceased brother of the 
plaintiff’s husband; Jlf filed petitions first to 
be made a party to the suit and secondly for 
■a decree in terms of the coinpromise. Some 
time hcrice the plaintiff applied to withdraw 
irom.suit and M opposed it contending that 
the dismissal of the suit consequent on the 
withdrawal of the plaintiff would affect the 
interest derived by him in the subject-matter 
of the suit as a result of the compromise. 
Held, that though the plaintiff desired to 
withraw the suit and the defendants on 
record did not object to the withdrawal, the 
Court could still consider whether it should 
permit a withdrawal under the circumstances 
57 M 892=150 1 C 582=1934 M. 
337— 66 M L.J. 517. Withdrawal byoneco- 
plamtiff without the consent of others is not 
permissible. 52 C. 139=1925 C 637=38 L.W. 


666=1933 M 824=65 M.L.J. 693. (Doubts if 
sub-R. (4) governs sub-R. (1) of section, but 
holds that permission may be refused if the 
withdrawal would be prejudicial to non-con- 
senting plaintiffs ) But see 14 L R. 14 (Rev 1 
=17 R D 14 7L.R.13S (Rev.) (Wilh 

drawal of by one appellant). A suit for ac- 
count IS said to be pending until the final 
order on taking the account is made. 30 C 
609 Where once there has been a prelimi- 
nary decree ordering the taking of accounts 
if the plaintiff desiies to withdraw his claim 
for rendition of accounts but the defendant 
desires the case to proceed, the proper course 
is to transfer the plaintiff *as defendant and 
make the defendant plaintiff. 96 I.C. 67=24 
A.L.J. 694=1926 A. 582. But defendant would 
not be entitled to continue the suit, in the 
absence of a preliminary decree pa.ssed in 
his favour and an award made or agreement 
or compromise entered into by which the de- 
fendant may have acquired the right 32 L. 
W.280 

As TO Scope of Sun-R (2). See 15 M.L J. 
452,2A.LJS9. 

Scope of Sub-R (3) —10 M 160; 8 
C 871; 9 B 346, 1928 A. 689. Sub- 
rule (3) applies only to withdrawal of 
suits and not to those of applications The 
withdiawal of an application for final decree 
does not bar a fresh application 1928 M. 
1165=115 1 C 825. Application by Receiver 
to be made a party to suit in ignorance of 
ex parte decree— Withdrawal of— Subse- 
quent application to re-open case and to 
implead him as party is maintainable. 6 R 
494=1928 R 273=1131.0 811. 

Abandonment of Part of Claim.— A suit 
can be withdrawn m part with liberty to sue 
again in respect of it But the whole suit 
cannot be withdrawn with liberty to sue 
again in respect of part only When only 
part of a suit is withdrawn, the remaining 
part must be proceeded with and if not, it 
must be dismissed as to it. 5 Bom L.R 223 ; 
15 M.L.J 462. Where plaintiff withdrew 
part of a claim without permission, his suit 
for the same is baned. 40 I.C. 408=29 C L 
J. 11. A plaintiff may withdraw his claim 
against some defendants only at any time 
before actual judgment. 18 M L.T. 460=31 
1.0312; 62 I.C 25; 52 IC 870. “Fopa! 
defect" is not confined to those in pleadings. 
34 C W.N 578. The phrase “other sufficient 
grounds" would not cover any ground 
wholly dissimilar to some formal defect 
The words must be taken to mean ejusdem 
generis with the words in cl (2) (a). 79 1 
C 1033=1925 0 291 ; 22 L W. 535=1925 M. 
1268 ; 21 L.W. 282=1925 M 61 7 ; 94 I.C. 983 
=23 L.W. 525=1926 M.863; 90 I.C 217= 
1926 P 128; SOB 192=28 Bom L.R. 440=94 
I.C 777=1926 3 315; 112 I C 312=1928 M. 
1085, 1930 L. 175; 1929 A 683=155 I.C. 210= 
1935 P.251 But see contra 36 Bom.LR 
1110 Where the property of the adoptive 
father of the minor was under the superin- 
tendence of the Court of Wards and after 
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{b) that there are other sufficient grounds for allowing the plaintiff to 
institute a fresh suit for the subject-matter of a suit or part of a claim. 

Notes. 112=1931 C 33(). Suit for declaration as to 


the death of the father the minor sued by his 
next friend and on objection being taken on 
the ground that the Court of Wards ought to 
have filed the suit applied for withdrawal of 
the suit. Held, that the Court could order 
the suit to be withdrawn with liberty to file 
a fresh suit. 145 I.C. 239=10 0 W.N 314= 
1933 0 273. Representative suit— Applica- 
tion by plaintiff to withdraw— Right of per- 
sons beneficially interested to continue liti- 
gation 55 A 687=1934 A 4 As to what 
are sufficient grounds for allowing plaintiff 
liberty, see also 13 M I. A. 160; 9 A. 155; 11 
A 187, 1929 A. 136=50 .A. 835=115 I C. 124 
Mistaken view of law no ground for with- 
drawal. 88 I C. 512 Liberty would be 
granted if suit would fail for multifarious- 
ness, which is a defect of a formal nature 
40 A 7=42 1 C 856, 37 A. 326=28 I C. 857. 
22 Bom.L R. 1183=59 I.C 210; 45 B 206; 44 
B. 598 , 67 1 C 530 , 35 B 261=10 I C 813 ; 
70 1 C. 484=1922 C. 58 Where the Court 
held that the parties and cause of action 
have been improperly combined and the 
plaintiff thereupon elected to confine the suit 
to one of the causes of action and gives up 
the other defendants and the causes of 
action against them Held, that the suit was 
non-existent so far as the paities and causes 
of action given up were concerned, that there 
AS no question of any withdrawal, and that 
R. r did not apply to the case 158 I C. 909 
=42L.W 696=1935 M 696. The dismissal 
on the ground of misjoinder cannot operate 
asf^Jjwdtraio, and there will be even less 
scope for the application of R 1, if the 
Court IS held to have dismissed the suit, for 
no question of abandonment will then arise 
{Ibid) A defect which goes to the root of 

E laintiff's claim is not a formal defect. 21 
,.W. 282=1925 M 617 Omission to obtain 
permission of Insolvency Court is a formal 
defect. 2 R, 643=1925 _R 105. Where it is 
apparent fiom the plaint and the proceed- 
ings in the lower Court that the plaintiff has 
no clear conception of his rights, leave to 
withdraw with liberty to file a fresh suit will 
be granted 17 1 C. 396=1912 M W.N. 1003. 
Leave was granted when it was not possible 
for the plaintiff to adduce evidence Withm 
the time fixed by the Court 16 W.R. IOO. 
See also 15 B. 160. But failure to produce 
evidence in time is no ground for permitting 
withdrawal 7 L.L.T 290=1925 L. 497 See 
also 22 L W. 535=1925 M. 1268 ; 21 L W. 282 
=1925 M 617 See also 147 I C 776=1934 
ALJ. 450=1934 A 137, 158 I.C 280=1935 
O.W.N. 1066=1935 0. 495 A plaintiff who 
has failed to conduct his suit with proper 
care and diligence, cannot be permitted to 
withdraw his suit, after his witnesses have 
failed to support his case 158 I.C 263=18 
N.L.J. 149=1935 N. 185. Permission to with- 
draw with liberty to file fresh suit should not 
be given without proof and indication of 
formal defect. 34 CW.N 912; 117 1 C 864 
=32CW.N.1244;131 I.C 863=35 CW.N. 


plaintiff’s title to auit propertj— Evidence 
closed— Application for withdrawal alleging 
tlmd party having taken possession decree 
would be infructuous—Hr/d no formal 
defect existed and withdrawal should not be 
allowed 1934 L 7.15. Where dciectsrefei red 
to were that certain necessa!_^ parties weie 
not impleaded and some p’-opernes were not 
included in the claim, Iteid, that dciCcts were 
not ‘formal’ to sustain an appucaJio i i- dtr 
this rule. S7C.LJ. 498 PbiLii i—Suir tos- 
sing evidence and later appl>mg foi icair t.i 
withdraw—Refusal of permission is proper 
31 Bom LR. 613=119 1 C 773=19291320 

Subject-Matter— Subject-matter is equi- 
valent to phrase cause of action 1930 L. 
937. And does not refer to suit property. 
151 I.C. 458=38 CW.N. 133=1934 C. 433 
This means^ clearly “the subject of legal 
action, consideration, complaint or defence, 
or the fact or facts constituting the whole or 
a part of a ground of action or defence.” 
(Ibid ) See also 21 M at 37; 21 C 265. See 
also 30 L.W 562=1929 M 798 , 74 I.C. 56= 
1924 0. 180 ; 92 I.C 358=1926 M. 490. Where 
a suit on a promissory note is withdrawn by 
the plaintiff without obtaining the permis- 
sion of the Court to bring a fresh suit m 
respect of the same subject matter, a second 
suit by him on a fresh promissory note, the 
consideration for which is the same consi- 
deration which is embodied in the promissory 
note which formed the subject-matter of 
the former suit, is barred by R l,sub-Cl 
(3) of the Code. The subject-matter of the 
two suits is the same, the only difference 
being that it is embodied m different promis- 
sory notes. 156 I.C. 17=1935 0 W.h\ 661= 
1935 0 434 

Cause of Action Different— 0 23, R. I 
(3) does not bar a suit on a different cause 
of action. 36 M. 325=23 MI.J 658,1928 
A. 689; 1934 L. 721=16 L. 27; 1933 L 943= 
144 I C 864 (first suit by reversioners to 
declare alienation by widow invalid— Death 
of widow— Suit withdrawn without permis- 
sion— Subsequent suit for possession main- 
tainable) (Ibid ) . See also 9 B 346 (different 
title) “Shall” in the rule is not mandatory 
and is merely directory 2 O.W N. 901=1925 
0.6^. Withdrawal without leave— Subse- 
quent suit on different ground not barred 
59 I.C 84. The withdrawal of a suit in 
which a right of ownership is asserted does 
not preclude the plaintiff from suing again 
upon a claim based upon an easement. 2 A. 
L.J 59 Where plaintiff withdraws suit with- 
out permission with consent of defendant in 
the hope of the matter being settled out of 
Court by arbitration but the arbitration 
proves abortive and he files a fresh suit on 
the same cause of action, simply because of 
the arbitration, the cause of action does not 
alter and the subsequent suit is barred 156 
LC. 386=1935 C 157 (2). The withdrawal 
of a suit instituted by partners who have not 
been registered as a firm under the Partner- 
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It may, on such teimsas it thinks fit, grant the plaintiff permission tO' 
withdraw from such suit or abandon such part of a claim with liberty to 
institute a fiesh suit in respect of the subject-matter of such suit or such 
part of a claim. 


Notes. 

ship Act is no bar to a fresh suit filed by 
them on the same cause of action after they 
get themselves registered as a firm. The 
later suit is technically a suit by a different 
plaintiff 164 I.C 748=44 L.W. 247 (1)= 
1936 M.697 

Effect of Withdeawal —The withdrawal 
of 3 suit bars only the plaintiff and his privies 
from bringing a fresh suit but not a pei son 
who has purchased the plaintiff's interest at 
a sale in execution under an attachment 
prior to the withdrawal. 39 I.C. 276=1917 
P. 141. Order granting withdrawal with 
permission to institute fresh suit will not be 
binding on heirs of one of the original defen- 
dants who were not impleaded and against 
whom the suit had abated. I93S A L.J. 1286 


application and proceed with the suit. 107 
I.C. 469 (2)=1928 C 273 (1); 1931 A.Lj 
966.18RD 41S=1SL.R 538 (Rev)=:10 0 
W.N 1102 The power of an appellate Court 

to allow withdrawal of suit proceeds from 
S 107 (2), and it has the same powers as 
the trial Court. The proper procedure would 
be for an appellate Court to set aside the 
decree of the trial Court and then grant 
permission to w'lthdraw. 39 C.^^'.N. 586. 
Where an application signed by the parties 
and filed in Court by the defendant is not an 
application under R. 3 but an application 
under R 1 for the dismissal of the suit as 
having been settled out of Court, the Judge 
is not entitled to examine the plaintiff m 
regard to the terms of the settlement they 
being not lelevant to the matter before hm 


=1935 A 853. Where the defendants have 
failed to prove that the withdrawal of 
revions suit, with reference to which the 
ar under R. 1 has been pleaded, was without 
permission to bring a fresh suit, the suit is 
not barred by reason of R. 1. 1935 C 744. 
First suit withdrawn while second suit is 
pending— Second suit not barred unless the 
conditions of R. I are fulfilled. 1930 L. 599 
(2), 110 I.C.818 (2)=1928 L.710 Where 
the Court allows some plaintiffs to withdraw 
with liberty to file a fresh suit without the 
consent of the others, the Court acts without 
jurisdiction and a fresh suit is barred. 1 P. 
228. Withdrawal by unnecessary plaintiffs 
from a suit does not necessitate the dismissal 
of the suit. 60 LC 592; IP. 228. 

Next Friend.— A next fnend can with- 
draw a suit on behalf of a minor, and any 
withdrawal by him would have preasely the 
same effect as the withdrawal of a suit by a 
person of full age. 10 C. 357 Two plaintiffs 
—One of Them a minor and the other acting 
as his next friend— The other plaintiff can- 
not withdraw the suit. 107 I.C. 431 (2)= 
1928 M. 496 (1) Suit by one on his behalf 
and on behalf of his minor brother— With- 
drawal of major brother— Appointment of 
another as next friend to continue suit— 
Held proper 148 LC. 1171=11 O.W N. 557 
—1934 0. 257 But a withdrawal bj him 
without the leave of the Court is voidable at 
the instance of the minor. 27 M. 377 As to 
the courses open to the minor when his next 
fnend has fraudulently withdrawn a suit 
without leave to file a fresh suit, jee IOC 
357. 

Practice and Procedure.— Orders under— 
Need for exerase of judicial discretion 
1931 A. 19 Uhere leave to withdraw is 
granted without express liberty to sue again 
a fresh suit on the same cause of action is 
barred. 58 I.C 271=129 PR 1919: 40 M. 
LJ 126=62 IC 833; 46 I.C 913. Order 
permitting the withdrawal of suit without 
liberty to bring fresh suit is not warranted 
by law. The proper order is to dismiss the 


His only course is to dismiss the suit. 150 
I C 721=1934 R 108. 

Form of Order.— The suit cannot be dis- 
missed with liberty to file a fresh suit 9' 
A. 690; 1931 M.W.N 1008=1931 M. 830, 
and the fact that such an order has not 
been appealed against will not give it any 
effect 11 A. 187 (F.B ). An order cannot be 
passed directing the plaintiff to institute a 
new suit. 9 A 191=13 LA 134 (P.C) Dis- 
missal of a suit “in the form in which it is 
brought" does not amount to permission to 
sue again. 5 A. 595. Application for permis- 
sion to withdraw a suit with liberty to bring 
a fresh suit— Court giving permission to with- 
draw but not giving in terms liberty to bring 
a fresh suit , held, the order should be read 
along with petition and construed as granting 
permission to file a fresh suit 5 P. 23=93 1 C. 
loot (1)=1926 P 259 5-eel93lMWN 1148 
=1932 M. 155(1). See also imC 879=15 
LR.S2(Rev.)=18 RD 46=3 A.W.R. 66= 
1934 A 292 Prohibition as to a second suit 
when the first suit is withdrawn without 
liberty to bring a fresh suit does not apply to 
ejectment suits by tenants against sub-ten- 
ants. Where, however, special rights of a 
permanent character have been claimed there 
IS a permanent prohibition of ejectment. 15 
R.D. 598=12 L.R 344 (Rev.). See also 1935 
C 157. Order of the lower Court allowing 
the suit to be withdrawn with leave to file a 
fresh suit should be in such terms as to make 
it possible for High Court to be satisfied that 
there was prima facte, at any rate, proper 
ground for the Court's order. 1931 A. 19= 
132 1 C 36. Court cannot pass an order 
returning the plaint 7B 487. Suit with- 
drawn to be regarded as never brought 41 
CL.J. 456=29 C W.N. 755=52 C. 894 (F.B ). 

Notice.— Notice should issue to the oppo- 
site party before passing any order under this 
rule. 6 A 211. 

Costs.— When leave to withdraw the suit 
with liberty is granted, costs must follow the 
event. See 25 Bom L.R. 242=47 B. 559^ 
LC 324; 40 A. 612=46 LC.71; 14 I.C 97=9 
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(3) V/here the plaintiff withdraws from a suit, or abandons part of a 
claim, without the permission referred to in sub-rule (2), he shall be liable for 
such costs as the Court may award and shall be precluded from instituting 
any fresh suit in respect of such subject-matter or such part of the claim. 


Notes. 

alt. 358. See also 15 B 160, 1MH.C.R 
247. But see 2 O.W N. 901=1925 0. 699. 
Court can extend the time to pay costs when 
it is absolutely impossible for the paityto 
pay such costs on or before the day so fixed. 
29 M. 370 When a suit is withdrawn with 
hberty to sue again “on payment of costs, and 
a subsequent suit is filed without payment of 
costs," subsequent payment cures the irregu- 
larity. Court can refuse to proceed with the 
suit till the costs are paid 31 C 965 (968). 
157 I.C 287=31 NLR 266=1935 Nag. 56 
(where no date was fixed for payment of 
costs). On this pomt, see also 39 C W.N. 330, 
1935 N. 56 ; 5 P. 306=96 1 C 942=1926 P.409 ; 
95 1 C. 875=1926 P.472, 1929 A 692; 55 B 
206=133 I.C. 256=33 Bom L.R. 278=1931 B. 
257; 139 IC 167=1932 M.W.N. 1244=1932 
M. 714. Where the order was that costs “must 
be paid within one month as a condition pre- 
cedent to the fresh suit” and the plaintiff did 
not pay the costs within the time fixed, but 
aid the same only after the fresh suit was 
led, held that the Court would have no juris- 
diction to entertain the new suit unless the 
costs have been paid within the period fixed 
and payment at a subsequent stage would not 
confer jurisdiction, although there might be 
no express order for dismissal on default of 
the condition attached. 39 CWN. 330. 
Withdrawal of suit with permission on con- 
■dition of costs being paid before second suit 
—Costs paid after institution of second suit 
-Second application to withdraw second suit 
with liberty allowed. Next day the plaintiff 
.stated that he was unable to pay the costs and 
prayed that the suit be tried on its merits. 
Defendant did not object to the diNposal on 
the merits. But first Court dismissed the suit 
on the ground that the costs had not been 
deposited in time. On appeal, case was re- 
manded for trial on the merits Held, that (t) 
the question whether the deposit was in time 
was one that depended on the construction of 
the first order and lower Court wa'> justified 
m holding that it had been substantially com- 
plied with, (li) the application of plaintiff to 
have the suit tried on merits can be treated 
as one for review and the order restoring the 
suit by consent of parties was perfectly valid 
1933 ALJ 1350=1933 A 810 But see 151 
1C. 458 (2)=38 C.W.N. 133=1934 C 433, 
where it was held that non-payment of costs 
within time ordered, had the effect of revok- 
ing the liberty granted for fresh suit 
Power of Appellate Col rt.— Court of 
appeal has power to grant permission to with- 
draw a suit with liberty to file a fresh suit, 
74 I.C. 894=1924 A 2b0 , 41 C L J 186=1925 
C7ll : 45 I.C 913,45 ML J 212=46 M 811 
=1924 M 79; 40 M 259; 37 I.C 414=32 M. 
LJ. 477(FB). Before doing so, it must set 
aside the decree of the first Court. 95 I.C. 
424 (2j=1926 N 444 , 39 C.W.N. 586 Where, 
however, an appellate Court allows an appeal 


setting aside the decree of the trial Court 
without expressly dismissing the suit, and 
then grants permission to withdraw the suit, 
the order so granting permission is irregular 
but not without junsdicticn or illegal. Nor 
would the findings recorded in the judgment 
permitting withdrawal operate as res judicata 
in a subsequent suit. 39 C.W N. 5S6. On an 
appeal against an order of remand, the Court 
can, at the plaintiff’s request, alio v him to 
withdraw the suit with liberty to bung a 
fresh suit under 0.23, R. 1. 38 P L.R. 319. 
Where an appellate Court calls for a 
finding on a new issue, and an application is 
made by the plaintiff under R. 1, the appellate 
Court has jurisdiction to pass orders on it. 
156 1 C 799=1935 Mad. 445 The Court must 
be very cautious in granting pennission. 24 
A.L.J. 721=96 I.C. 480=1926 A. 548. An 
appellant is not entitled to withdraw his suit 
in the appeal Court under R. 1 (1) as a matter 
of course. 61 I.C 584=1923 0. 252 R 1 does 
not allow a plaintiff who has appealed to get 
nd of the decree that has been made by the 
simple process of withdrawing the suit. 47 
IC.817=12S.LR.14 See also 11 M 322; 
41 CL J. 186. In proper cases High Court on 
appeal can take action under R. 1. 40 A. 7=42 
I.C 856=15 A.L.J 809 

Appeal.— An order made by an appellate 
Court giving permission to withdraw a suit 
with liberty to bring a fresh suit is not a 
decree, and IS not appealable 18 C 322 * 88 
I C 1029 (1)=1926 0 185(1) No appeal lies 
against an ordei passed under R. 1 (1) dismis- 
sing a suit as withdrawn by the plaintiff. 1935 
0 W.N &42 156 I C 990=1935 Oudh 486 
Withdrawal of appeal does not amount to 
confirmation of lower Court's order. 50 A 
608=108 1 C 564=19^ A. 679 If such an 
order is passed by a Court of first instance, 
and district Court on appeal sets aside the 
order and dismisses the suit, the order of 
District Court is a decree and is appealable 
27 C. 362. An order permitUng the with- 
drawal of an appeal is not a decree. 15 B 
370 (373). No appeal lies against an order for 
cost-* passed under R. 1. 105 I. C. 733= 
1927 N.399. 

Revision.— An order granting leave to 
withdraw without considering or recording 
any grounds for allowing withdrawal is a 
wrong exercise of jurisdiction and a revision 
would he 20 ALJ. 90=64 1 C 948=1922 
A 185 also 25 Bom L R 242=47 B 559, 
40 A 612=16 A L J 493 , 14 I C 97=9 AL J. 
358, 15 A 169; 11 M 322 , 85 I C 548=1925 
A 272, 87 I C 175=1925 A. 466 Where there 
was proper exercise of jurisdiction by lower 
Court no revision lies 19 ALJ,47;^IC. 
899, 13 L 537=136 I C 1=1932 L 360 High 
Court has power to revise the order granting 
withdrawal of suit with liberty to bring 
a fresh one without any formal defect. 
41 1C. 934; 40 I C. 77; 44 C 454=39 I C. 
969=25 CL. J. 4.55, 35 I C. 843; 34 I C, 
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(4) in this rule shall be deemed to authorise the Court to permit 

one of several plaintiffs to withdraw without the consent of the others. 

2, [S. 374 ] In any fresh suit instituted on permission granted under 

the last preceding rule, the plaintiff shall be bound 
Limitation law not affect- by the law of limitation in the same manner as if iIip 
ed b> first sun instituted. ' 

3. [S. 375.] Where it is proved to the satisfaction of the Court that a suit 

Comprom.se of smt “ f « “y W- 

^ ful agreement or compromise, or where the defendant 


Notes. I 

934, 10 I.C. 346: 27 M.L.J. 480=26 LC 
57 ; 3 P L J. 460=46 I.C 179 Sec also 
1 L.L J, 290=1925 L 497 ; 3 Luck. 403=107 L 
C 887=19280.482:147 LC. 776=1934 A.L. 
J. 450=1934 A 137. Where a Court passes 
an order of withdrawal with liberty in a case 
which is not brought within the specific pro- 
visions of this rule it is without jurisdiction 
and will be set aside in revision. 155 I.C 210 
=1935 P. 251. The failure of lower 
Court to see whether the necessary condi- 
tions are existing, entitles High Court to in- 
terfere in revision, (3 P.LJ. 6S1;3P.LJ. 
460, Foil. 1 34 C. 51, Dist ) 158 I.C. 986=1935 
P. 438. 

REviEW.~An order permitting the with- 
drawal of an appeal can be reviewed 15 B. 


6. 23, R, 2 —The effect of this rule is that 
limitation is to apply to the second suit as if 
it was the first. 29 B, 219. Limitation for 
fresh suit. 25 LC. 188=12 AiJ. 989. The 
fact that a suit is withdrawn does not entitle 
the plaintiff In a fresh suit to any deduction 
of time during which the former suit had 
been pending. 20 1 C 205. See also 23 I.C. 
458=163 PL R 1914. Adjustment— Award 
—Supersession of — Subsequent reference 
through Court— Effect of See 24 Bom.L R. 
361=46 B. 854. Plaintiff obtained a decree 
and in execution certain property was put up 
for sale. Before the sale was confirmed 
decree-holder and judgment-debtor made a 
joint application to Court by which they ask- 
ed that defendant having agreed to pay the 
whole of the decretal amount together with 
interest and costs before a certain date the 
confirmation of the Court sale should be held 
over If defendants did not pay, the sale 
was to be confirmed without further delay. 
The order of Court set out the terms and 
provided that on that basis the datkhasi was 
allowed to be withdrawn and also provided 
that if judgment-debtor failed to pay, confir- 
mation of sale might be applied for. Held, 
that no fresh darkhast was necessary for the 
application for confirmation after the default 
of judgment-debtor. 57 B 616=35 BomL 
R. 769=1933 B 358. 

0 23, R._3. AppucabiutyofRule— Asto 

whether this rule is an exception to S 89. see 
16 P L.T. 280=1935 P. 243. Non-comphance 
with provisions of this ruIe—Effect on decree 
—If makes decree other than one on compro- 
mise— Registration— Necessity 40 C\V.N 
1176 The rule applies to cases referred’ to 
arbitration. 1925 M. SO. The provisions of 


R 3 are imperative and the special procedure 
therein prescribed is not affected by the 
general proced'ireOaid down m R 1 The mere 
circumstance of a peison not being actually 
on record is not a bar to his filing an apphea- 
tion under R 3 If there is a question com- 
mon to the parties on record and a stranger 
as regards the subject-matter of the suit or 
any portion thereof, it should be tried once 
for all by allowing the stranger to be made a 
party. 57 M 892=1934 M. 337=66 MLJ 
517. See also 1935 L 168. R 3 is mandatory 
^n Its terms, and if the Court is satisfied that 
the parties executed the compromise, the 
teims of which were known to them and 
which is a perfectly valid and binding docu- 
ment, adjusting the suit or appeal. Court has 
no option but to order the compromise to be 
recorded and to pass a decree m accordance 
therewith. The rule does not provide for as 
enquiry into disputed facts collateral to the 
terms of the compromise A party alleging 
fraud cannot be allowed to avoid the compro- 
mise admittedly executed by him with con- 
sentm proceedings siarled on application 
under R. 3 Such an enquiry is not within 
the purview of the rule. If the compromise 
is lawful, having regard to its terms, Court 
must give effect to it forthwith. 57 A. 426 
=1934A.L.J. 1183=4 A.W.R 1186=1935 A. 
137=154 1 C. 746. 

Meaning of Words — ‘ Adjustment,’’’ mean- 
ing of.^ 45 M L.J 763=28 C.W N 930=1923 
P.C. 178 (PC) “Award is no adjustment". 
See 47 A 637=23 A.L.J. 561 (F B ) If in a 
pending suit the pai ties go to a private arbi- 
trator without the consent of Court and the 
arbitrator makes an award there is nothing 
to prevent the Court from giving effect to 
the award as if it were an adjustment 
by common consent and it amounts 
to an adjustment under 0, 23, R 1 
31 N L R. (Supp ) 72=160 I C. 202=1936 N. 
8 The landlord filed a suit against the ten- 
ant for damages The tenant also filed a 
cross suit maintaining that he was the owner 
himself. They arrived at an agreement that 
the suit by landlord should be decided accor- 
ding to the decision in the tenant’s suit. The 
parties meant that the is.sue as to ownership 
of land should be decided on merits. Ten- 
ant’s suit was dismissed. Held, that such 
agreements had rothing to do with adjust- 
ments of suits within the meaning of R 3. 
(1914 M. 449 and 31 M. 1, Diss from. 1925 
A. 271 Foil.) 1935 R 482 “ Proved to the 
satisfaction of the Court," meaning of ; see 24 
(j. 908 (F.B.) The word “suit "in R. 3, is not 
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satisfies the plaintiff in respect of the whole or any part of the subject-matter 
of the suit the Court shall order such agreement, compromise or satisfaction tO' 
be recorded, and shall pass a decree m accordance therewith so far as it relates 
to the suit. 


Notes. 

used in any narrow sense , it means and is 
aonlied to all the proceedings from the begin- 
ning of the plaint up to the time when an 
precutable decree has been obtained. 14 P. 
4^1551.0 976=16 Pat.L.T 311=1935 P. 
585. It includes the appellate stages and ex- 
ecution proceedings following the.decree. 62 
I. C 608=6 P.L.J. 253 ‘Lawiul’^ means law- 
ful within the meaning of the Contract Act. 
The agreement should be legally though not 
specifically enforceable. 12 P. 359=145 1 C. 
iLi 4 PatLT (Sup.) 1=1933 P. 306. A 
compromise affecting the rights of a person 
who IS not a party to it cannot be considered 
to be lawful, and a decree passed thereon is 
liable to be set aside. 38 P.L.R. 283 Appli- 
cation to enforce award— Application to re- 
cord corapiomise — Distinction — “Agree- 
ment'’.— Meaning of 16PatL.T 280=1935 
P. 243. The words “In so far as it relates to 
the suit” are wider than the corresponding 
term in S 375 of the old Code 146 1 C 145 
=1933 A L J 728=1933 A. 649 (F B ) 

Lawful Acrfement, AmubTMENT or Com- 
promise —-“Lawful" in K 3 does not merely 
mean binding or enforceable. The rule refers 
to agreements which in their very terms and 
nature are not “unlawful”, and may include 
agreements voidable at the option of one oi 
the parties. A compromise is not otherwise 
than lawful under R. 3, merely because it is 
alleged that the appellant who is one of the 
parties to it had given an assurance to the 
respondent, other party, that no other de- 
fendant would file any cross-objection, and 
that contrary thereto he caused another res- 
pondent to file a cross-objection. That does 
not take the agreement out of tiic rule, when 
the agreement has been executed and regis- 
tered freely and with full knowledge of its 
terms. Nor can the compioraise be said to 
be not "verified,” simply because one of the 
parties declines to give effect to it 57 A 426 
=4A WR. 1186=1934 A.L J. 1183=1935 A. 
137=154 I C 746. “To determine whether 
a compromise is lawful” it is necessary to 
consider the facts of the litigation, the terms 
of the compromise, and the circumstances 
under which it is entered into. "Where a 
compromise by a trustee involves a breach 
of trust, it IS not lawful.” 12 M.L.J. 360. 
See also 60 I C. 22 An agreement winch 
purports to deal with the rights of certain 
minors who aie not parties to the suit is not 
a lawful agreement which can be recorded 
under R 3. As it involves and implies injury to 
the property of minors it is unlawful within 
the meaning of S. 23 of the Contract Act , 
and consequently it is void 61 C.L.J. 88. 
Mere offer not enough to constitute adjust- 


I.C S40, 37 M, 408=22 M L.J 447. See alsa' 
1929^ M. 416. A joint petition by both the 
parties to a suit requesting Court to adjourn 
the case for enabling the parties to arrive at 
the terms of a contemplated settlement is not 
by itself a compromise when nothing further 
was done by the parties m furtherance ofi 
their original intention. A decree based on 
the original petition itself as if it were a 
compromise is without jurisdiction. 34 C. 
W.N. 1068. Court granting adjournment on 
application stating that parties had agreed to 
abide by High Ckmrt's decision in other suit 
—Order, if amounts to record of compro- 
mise. 1929 M. 416=120 I.C. 742. See also 
37 AI. 408 ; 51 I.C. 540. An executory con- 
tract Comes under term 'lawful agreement or 
compromise’ and can form subject of com- 
promise of suit 166 I C. 946=1937 Pat 39- 
Agreement to abide by the sums fixed by the 
other side may be good agreement. 25 I C, 
935=8 SL.R 91. An agreement by the 
parties to a suit to abide by the sum to be 
named by their pleaders IS not a lawful ad- 
justment 19 I.C. 450=6 S.L R 166 See also 
1930 A 162. Mortgage suit- Application for 
final decree for sale — Plea of extension of 
time foi payment— Not an adjustment to 
which the rule is applicable. 6 K. 285=1928 
R. 194. Executable decree for future main- 
tenance can be passed on compromise. 12 
P 359=145 I C 1=14 Pat.L.T (Sup.) 1= 
1933 P, 306 One of the partners cannot 
compromibe suit instituted in the name of 
the Firm even though there may be no fraud 
or collusion in the same 144 I C. 1=1933 L. 
618. 

Subject-mat lER of the suir,— Whether a 
particular matter is the subject-matter of or 
relates to a suit is pnmanly a question of 
fact depending upon the circumstances of 
each case. Although a matter is not strictly 
the subject-matter of a suit, it may relate to 
01 haic reference to the suit if it forms part 
of the consideration. 1937 P. 232. In a suit by 
a plaintiff against defendants of whom one 
was a minor, a compromise was arrived at, 
whereby the plaintiff, in consideration of her 
giving up her right to an account of the 
whole property from the defendant who 
managed it, for which m fact she had sued, 
agreed m order to facilitate enjoyment, to 
take her share of the income from only some 
villages out of the whole property, and it 
was agreed between the parties that, in case 
no agi cement could be arrived at on refer- 
ence to the vakils, the parties had a ri^t to 
obtain partition from the Court. Held, that 
the arrangement arrived at to ‘facilitate 
management’ being in consideration of the 
plaintiff’s giving up her right to an account 



■912 Tee Civa Court Manual (Impeklal Acts). t0.23,R.3 

Loc. Am.— [Eaiigoon.] To R. 3 of 0. 23. the following proviso shall be added: 


Notes., 

Effect of Compromise and Decree.— In- 
tention of parties to have a formal document 
drawn up will not affect settled compromise. 
56 I C. 26=11 L.W. 179. A compiomise 
is a binding agreement between the parties 
and none the less so binding, because fol- 
lowed by a decree. 21 I,C 538=18 C.D. 
J. 187; 53 MLJ. 345; 32 CW.N. 93= 
1927 P.C. 204 (P.C ) A consent order is 
only an order of the Court carrying out the 
3 ®reement between the parties. 29 IC- 
156=19 CW.N. 565. A consent order or 
■decree is a mere creature of agreement and 
no greater sanctity can be placed upon the 
decree than upon the agreement itself. 1930 
P. 234. The provisions of this rule, when- 
ever they are applicable, must be given effect 
to even in cases which are governed by the 
Dekkhan Agriculturists' Relief Act. 24 Bom. 
LR. 88=46 B 560 See also 5? IC 751. 
Effect of decree on rights of absent respon- 
dents 19 1 C 915 A decree passed under R 3 
in terms of a compromise arnved at between 
parties to suit becomes final and conclusive if 
not appealed against. 29 1.C. 156=19 C W N. 
565 ; 21 1 C. 538=18 CL. J. 187,19 I.C.915; 
40 M. 177=30 ML.J 274 ; 31 IC 21. A 
defendant who is a party to the suit, but not 
a party to the compromise is bound by the 
decree if it IS not appealed against. 24I.C. 
491, following 31 M 474. Effect of decree 
on compromise, when there has been a mis- 
apprehension as to right. See 24 I C. 491. A 
contract of a compromise which has passed 
mto a decree is governed by the same 
principles as are applicable to the construc- 
tion of contracts. 12 I C 334=35 M. 75=21 
M,LJ. 709. Where a compromise decree is 
madeby means of which the whole amount 
is to be discharged by payment m certain 
instalments on fixed rates, Court has no 
power to grant any extension of time for the 
payment of any of such instalments 146 
LC 411=1933 P. 677 (2) The question 
whether time was of the essence of the con- 
tract embodied in consent decree would 
depend on the facts and circumstances of 
each case 1930 P. 234 Setting aside of 
compromise decree by third party— Proce- 
dure. 15L.626=1S1IC 786=35 PXR 199 
=1934 L. 393. 

Powers AND Duty of Court— Under R 1 
'Court has to deal with plaintiff alone, but 
under R. 3 Court has to deal with plaintiff 
and defendant and has to find out if there is 
any agreement between them for compromise 
37 1 C- 421 The terms of settlement must 
be examined with care and caution 161 C 
611 If the compromise is fraudulent, Court 
mayrefuse to pass a decree thereon 52 1,C. 
105. Court must be satisfied that the agree- 
ment lawful and it can pass a decree m 
accordance therewith only in so far as it 
relates to the suit 25 C.W N 806=34 CL. 
j. 96 A Court making a decree by consent 
IS performing a judicial and not a ministerial 
act. (Ibid,). Also 50 I C. 363. Where no 


injustice of any kind is established and it is 
established that a suit has been adjusted 
either wholly or in part by a lawful compro- 
mise, it IS the duty of Court to record the 
agreement and pass a decree in accordance 
therewith. 57 1.A. 133=57 C. 1311=1930 P 
C. 158=58 M L.J. 551 (P.C.). Where a party 
has no further interest in the property in 
dispute his agreement to the compromise 
IS not necessary ; such a person has no locus 
standi whatever . 148 I C. 171=1934 L 34 
(2). The Court must satisfy itself by the 
evidence taken that the agreement or com- 
promise IS a lawful one 23 101. See also 

17 A. at 532; 91 1.C. 790 (2j=24 A L J. 210= 
1926 A, 278. Beyond that, Court cannot 
examine the terms of the compromise. 91 
I C 790=1926 A 278. Court has no juris- 
diction, except in the case of minors, etc,, to 
investigate the fairness or unfairness of a 
compromise which has been accepted by 
both the parties. 43 L.W. 386=1936 M. 347 
=70M.L.J. 471. Ordinarily when investi- 
gating the fact and lawfulness of a compro- 
mise under R 3 it is irrelevant to examine 
the strength or weakness of the suit itself. 
When a compromise is in dispute, the party 
repudiating it, on whatever ground it may be 
cannot reasonably ask that the entire suit be 
reopened, 12 P. 359=14 Pat L T. (Sup ) 1= 
1933 P. 3(to. Court is not bound to record 
compiomise or adjustment not assented to 
by all the parties 86 I C 361=1925 L. 280. 
Compromise effected between parties to suit 
who are majors— Court need not consider 
whether such compromise will affect the 
interests of persons who are not parties to 
suit and who are not ritt juris. 55 C 210= 
1041.C 219=1927 C 870. Court has juris- 
diction to pass a right as well as a wrong 
dcciee and if it decides wrongly, the wronged 
party can only take the course prescribed by 
the law for setting matters right. 51 I C. 
439 A consent decree wrongly passed owing 
to some legal or technical defect i'- not a 
nullity, {[bid.) Where a compromise effected 
by the parties is conveyed to Court by plea- 
ders on both sides, the parties cannot object 
on the ground that the pleaders had no such 
authority 60 1 C. 22=12 LW. 562. Court 
has power to frame an additional issue to 
decide whether a lawful compromise has 
been effected between the parties 20 B. 304 , 
19 .VI. 419 See also 8 M 482. 9 M. 103 , 7 B. 
304. Where a compromise is filed in Court 
but repudiated by some of the parties to it, 
Court must hold an enquiry under R 3. 1934 
P. 582=152 I.C. 288. Unless the parties 
repudiating establish that they had no know- 
ledge of the terms of the settlement, a decree 
must be passed on the compromise. 110 1 C. 
524 (2)=1929 P. 102 But 38 C W N 648 
=151 I C 661=1934 C. 643. Agreement of 
compromise filed in Court- Petition of com- 
promise signed by only some of the parties— 
Communications showing that all parties 
agreed to the same— Court whether can 
direct enquiry— Evidence Act, S. 23 1930 
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“Provided that before recording and passing a deaee m accordance with an agree- 
ment, compromise or satisfaction in a suit instituted under the provisions of S, 92, Civil 


Notes., 

L 293=n L L.J. 446 A consent decree can- 
not be challenged on the ground that it is er- 
roneous in law, nor on the grounds on which 
a contract can be impeached (29 C. 854, Foil.) 
3S M 75=21 M.LJ. 709 Court can decide 
the fact of settlement out of C!)ourt and grant 
a decree in accordance therewith, if il is 
itabhshed. 36 I.C 375=21 C.W.N. 366 
Arrangement prior to deciee to treat it as 
inexecutable will not be given effect to. 43 
M- 725=39 M.L J 222 Power of Court to 
oostpone passing of decree— Duty of Court 
to pass decree at some time 1930 P. 395=9 
P 314. After an ex paj te decree had been 
passed, containing a direction for ascertain- 
ment of mesne profits, the pai ties compro 
raised the matter and piesented a petition to 
Court obviating the necessity for an enquiry. 
Court, however, did_ not pass a final 
decree in accordance with the same Held, 
that the decree-holder should not be depri- 
ved of the fruits of his action by the omission 
of the Court, and that he had the right to 
execute the compromise. IS Pat. L T. 457= 
1934 P 380 ^ , 

Legality of Compromise.— R 3 does not 
always compel the Court to pass a decree in 
accordance with a compromise 4 P.L J 580= 
M I.C 833. Couit must see that the compro- 
mise IS a lawful agreement and will look into 
the merits when necessary to determine its 
bomftdes (Ibtd) The word “lawful” does 
not mean merely binding or enforceable £t 
refers to agreement which in their very terms 
or nature are not unlawful and may there- 
fore include agreements which are voidable 
at the option of one of the parties because 
they have been brought about by undue 
mfluence, etc. Court is bound to pass a decree 
in the absence of any evidence that the com- 
promise IS unlawful. 50 A. 748=110 1 C 573= 
26 A L J. 691=1928 A 494 See also 1932 A. 
L.J. 50^1932 A 478 Wheie the claim is 
beyond the jurisdiction of trial Court, it is 
not competent to pass a compromise decree. 
Its duty is to return the plaint under 0. 7, R 
10* 66 I.C 837=16 L.W. 155, The torapro- 
mise may be regarded as an abandonment of 
the claim so far as it was beyond the juris- 
diction of the Court and the decree on the 
compromise may he valid (Per Coutts- 
Trotter, J) (Ibid.) Compromise is not unlaw- 
ful merely because the parties do not get the 
shares to which they would be legally enti- 
tled. 55 I.C 716 An agreement which carries 
a penal clause such as may be caused by S 
74 of the Contract Act is not “unlawful”. 91 
I.C. 790 (2)=24A.L J 210=1926 A 278. Nor 
an agreement to drop an appeal 18 R.D 336 
The Court in recording a consent decree is 
bound to consider whether the compromise is 
a lawful one 35 M 75=21 M L J. 709; 26 M. 

L J 315=23 1 C. 72 ; 1922 M.W.N 83=66 1 C 
837, 55 I.C 716, 38 CL.J 272=1924 C. 159 
No compromise can prevent the law of limi- 
tation from taking effect. 92 I C. 732=1926 
0 311. All terras in a contract which arc 
opposed to public pol'cy are invalid and will 
1-115 


not be enforced by the Courts 26 M. at 33 
Compromise partly legal and partly illegal— 
Legal portions, when Uiey form the substan 
tial portion of it, can be accepted and enfor- 
ced. 109 1 C. 261=1928 P. 49^ Compromise 
in fraud of some of the parties— Not allowed 
1923 0 252. A Court will not recognise any 
compromise of an action with the facts of 
wh'ch It IS entirely unacquainted or if one of 
the terms of the compiomise is a clear vio- 
lation of a statutory rule 55 I C 304 , 47 1 C 
817=12 S.L.R 14 , 50 I C 577=37 M L J. 65 . 
37I.C.764 : 4P.L.J 580=53 I.C 833. SeciiJ 
6, cl (a)ofT P Act renders cei lam trans- 
fers unlawful on grounds of public policy, 
and the Court cannot allow them to be 
effected by means of a consent decree 
26 M. 31 So also an agreement by a mahant 
to transfer the properties of the mutt for 
no necessary purpose.^ 106 1 C 6*15=9 Pat. 
L.T. 214 Suit relating to public trust— 
(Jbmpiomise sacrificing the interest of the 
trust— If not lawful— Ciourt bound to record 
such a compromise, 53 ^F. 398=1930 M 629 
=58 M.L J 410 Any agreement or com- 
promise as regards the genuineness or 
execution of a will, if its effect is to exclude 
evidence in proof of the will, is not lawful 
31 C 357. The principles of compromise 
under Divorce Act are considered in 10 A 
559. Seealso22U.2U 
Matters outside Suit.— The only 
compromise which Court is bound to enforce 
is that which adjusts the suit wholly or in 
part, not one which goes beyond the smt 13 
C 170 Where a terra of the compromise is 
plainly outside the scope of the suit. Court 
may lefuse to incorporate it. But where it 
IS a considei ation of the compromise and so 
intimately connected with it, Court has the 
power to include it in the decree, even 
though the consideration maybe entirely 
outside the scope of the suit 132 I (j. 434= 
33 Bom.L R 463=1931 B 295. 17 3.304,27 
Bom L.R 943 ; 30 M 478, 35 C 837; 53 M.L 
J 345 (P.C) Ref] Also 139 I C. 830=34 
Bom.L R 849 

So FAR AS n bexates to the Suit —As to 
the meaning of tliese words, see 33 Bom.L.R. 
1457 See also 146 1 C. 145=1933 A L J 728 
=1933 A. 649 (F B ) These words must be 
restricted to relief which Court could have 
given in the suit, and will not mclude reliefs 
which could only have been given in a suit 
based upon different cause of action. 18 M. 
410 (414); 5 ML J 145 SeeahoSC.WN. 
485, 22 M. 214; 9 A 229, SOM. 478, 3 PLJ 
43=43 1.C 282. Where there IS a compromise 
beyond the scope of a suit and the compro- 
mise has not been registered but the partie.s 
have acted on it, there is an equitable estop- 
pel and the parties cannot resile from the 
compromise. 42 C. 801=42 1, A 1=^ M L.J, 
548=28 1 C 980 (P.C) also 1928 A. 534, 
Compromise— Decree passed in terms of— 
Provisions in compromise impliedly incor - 
porated— Compromise whether requires 
registration 11 L.L J 127=118 LC 395= 
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Notes. 

1929 L. 527. A compromise decree constitu- 
tes an estoppel, though it relates to matters 
outside the suit. 42 I. C 223—33 MLJ. 615. 
Where a compromise goes beyond the 
subject-matter of the suit, the proper pro 
cedure for the Court is to recite the 
compromise in the decree but to make part 
ot the decree only so much of the compro- 
mise as relates to the subject- mattei of the 

suit. 65 LC.47. [47 C 485 (PC), Ref] 
See also 25 CW.N. 990=48 C 1059, 38 CL 
T. 72, 59 1 C. 344=22 Bom.L K. 1280 ; 511 C 
273=31 P.R 1919. 29 0 C 276=92 I.C 722. 
1928 R 43, 104 I C 810=1928 N. 51: 107 
I.C. 525=1928 N 173. Where a compromise 
collateral to suit offered by one party in the 
course of the appeal was accepted by kar- 
pardaz of the other party, but the document 
of compromise was not recorded and a decree 
was merely drawn up and it was the only 
document brough t into existence H eld, that 
the provisions of 0.23 were not complied 
with and that the Court should not in pur- 
suance of R. 3 make a decree 62 1 A. 196= 
14 P. 545=1935 A W.R 980=39 C W N 1185 
=37 Bom.L.R. 845=1935 P.C. 119 (P.C). 
Where a petition includes matters not in suit, 
the Court should pass a decree with regard 
to matters in suit only and not to reject the 
petition entirely. 78 P R. 1917=40 I.C. 67S. 
See also 145 I.C. 441=14 Pat.L.T. 23=1933 
P. 176 Where demolition of the wall not in 
suit was the consideration for the abandon- 
ment by the plaintiff of his right to hpe the 
wall in suit demolished, the compromise with 
regard to the wall not in suit should be dee- 
med to relate to the suit within the meaning 
of EL 3. 1934 L. 623 An objection to the 
inclusion of a term in a compromise decree, 
on the ground that it goes beyond the subject- 
matter, ought to be taken by way of appeal 
and cannot he urged when execution is 
sought 38 M 959=26 M.L.J. 331=23 I C 
581, 30 I.C 263=2 L.W. 608 ; S3 1 C 354= 
1919M.W.N 356; 1925 M 1101=49 MLJ. 
490;29O.C 276 Court should record the 
entire compromise filed by the parties and 
draw up a decree giving the parties the right 
to execute the decree in respect of the 
matters which properly fall within the scope 
of the rule 3 P L J. 2SS (F B ) , 52 I.C. 20= 
4 F.L.J. 667 ; 38 M. 959=26 M LJ. 331. But 
even in cases where a part of the compromise 
does not, strictly speakiiw;, relate to the suit 
and nevertheless the Court decides that it 
relates to the suit and incorporates it into the 
operative portion and passes a decree m 
terms of it, the decree is not a nullity and not 
one passed without jurisdiction, but would 
be binding upon the paiiies to the decree and 
Its validity cannot be questioned in the exe- 
cution department, nor can any title derived 
under it be attacked. 146 1 C 145=1933 A L 
J 728=1933 A 649 (F B.) 

Partial Compromise.- Partial compro- 
mise to which some of the parties only agree 
is good as to them 34 1 C 518 ; 123 I C. 693 


=19308 217; 12 P 359=145 IC 1=14 Pat 
L.T (Sup.) 1=1933 P 306 But Jcc38L.W. 
280. Others can object to it on showinir 
good grounds. 85 I C 678=1926 C. 193 
Partial compromise is not binding on per- 
sons not parties to the compromise 45 1 C 
33. 

Oral Compromise.— The mere fact of an. 
oral compromise having been come to cannot 
superseue a mortgage unless the Court ac- 
cepts It and passes a decree in accordance 
with It 24 I C. 93=12 A L. J. 672 S. 
92 Evidence Act, does not prevent oral 
evidence of the terms of the compromise 
being given 29 I.C. 860 
Counsel's Authority to Compromise.— 
Express authority is not needed for a counsel 
to enter into a compromise within the scope 
of the suit, and where theie is limitation of 
authority and that limitation is communica- 
ted to the other side, consent by counsel 
outside the limits of his authority would be 
of no effect 1 P 480=67 I.C. 96 , 4 P . 766= 
92 1 C. 179=1926 P 73 See also 19 ALJ. 
63=60 I C 912, 60 I.C. 22=12 L W. 562. 41 
C L.J. 213=29 C.W .N. 597. Compromise by 
counsel out of Court without consent of 
party is not valid 52 C. 386=29 C.W.N 566 
The implied authority of agents extends 
only so long as the litigation proceeds in the 
ordinary way, but they cannot consent to a 
decree on compromise without special 
authority. 36 IC 375=21 C.W N. 386. 
Pleader confessing judgment on part/s 
behalf— Court passing consent decree there- 
on— Burden of proof as to authority of 
pleader 1929 0 211. Where there is 
misunderstanding between a party and that 
party’s advocate, the advocate being under 
the impression that the party was expressly 
assenting to a compromise on certain terms 
while the party did not appreciate that she 
was consenting to a compromise in the same 
sense, it is open to the Court to refuse to- 
give effect to the compromise 13 Rang 319' 
=156 I C. 665=1935 Rang ISO 
Arbitration— Where the parties to a suit 
for partition compromise it by agreeing to 
refer the matter to arbitration, there is an 
end of the suit and the Court cannot super- 
sede the decree and proceed with the suit, if 
arbitration fails. 33 A. 743=38 LA. 181=21 
M.LJ.11S1 (P.C). Seealso 25 BomLR 
452=1923 B 401 , 32 Bora L R. 389 Where, 
m a suit, a reference to arbitration is made 
by the parties without the intervention of 
Court and an award IS made thereon, it can 
be recorded as an adjustment and a decree 
can be passed in terms of the award. 45 B. 
245=22 BomX.R. 1043 See also 40 B 386= 
18 Bom L R 559 , 38 B 687=16 Bom L R 
653 , 37 B. 639=19 I.C. 786 ; 49 C 608=1922 
C. 404 : 97 I .C 465=1926 M 1211. 1927 M. 
1126, 30 BomLR. 1539; 1071 C. 525, MM. 
800=1928 M. 1025=55 ML.J. 429 (FB). 
But «« 55 C. 538=1927 C. 887 ; 8 0 W N. 71 ; 
38 C W.N. 648=1934 C. 643 , 60 C L.J. 173= 
1935 C 239 (conira) See however the 
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recent case in 11 P. 237=138 1 C 82=1932P 
Xs (51 M 800 , 51 B. 908, Foil.; 55 C 538, 
:^otfoll.)' A mere agreement to refer to 
arbitration is not an adjustment. 38 B 687= 
16 Bom L R. 6S3 When an award made on 
a reference to aibilration in a pending suit 
without the intervention of Court is disputed 
by a party the Court should inquire whether 
the award which is alleged to be an adjust- 
ment or compromise was justly, legally and 
properly arrived at 37 B 639=15 L.R. 
340. An informal reference to arbtpition in 
a pending suit cannot be given effect to. 49 
C 608=69 1.C. 808= 1922 C. 404 See also 25 
CW.N 127=^47 C. 6, 34 IC 220 , 23 CL.J. 
482,3LahL.J 162; 24P.R. 1914=25 IC 
710 Proceedings under R. 17, Sch II, can 
be compromised and a decree passed there- 
on 23 I.C 591=69 P L K. 1914. Arbitration 
— Paitial award— Decree on— Power of 
Court to pass 45 M L.J 76=74 I.C. 609= 
1923 M 576. A private refeience to arbit- 
ration in a pending suit followed by a law- 
ful award is a lawful agreement amounting 
to an adjustment. (26 B 76; 24 C. 908; 24 
M. 326, Foil. : 33 B 69, Diss.) 23 M L.J 290= 
16 I.C. 478 , 36 M 353=21 M LJ. 990 ; 49 1 C 
746; A6 I.C 902, 25 0 C 213=1922 0. 189, 5 
Bur.L T. 125=15 I.C. 959 ; 14 R. 766 See also 
133 1 C 29=1931 A L J 393=1931 A. 557, 131 
I.C 443. But if the plaintiff wants a decree 
for certain reliefs granted to him under the 
award, whiih, according to the tenor of the 
award, are enforceable under the provisions 
of the Arbitration Act, and not by virtue of 
any decree which might be passed in the suit, 
the application of the plaintiff for the refe- 
rence and award being recorded as an 
adjustment of the suit under R 3 should be 
disallowed 158 IC 60=1935 Sind 184 
Where a literate person, having an award 
explained to 1 im, «igns it, he should be taken 
to agree to it, and the award becomes a 
compromise 1929 L 806 Where the parties 
have by agreement left the matter to the 
mediation of third party not during the 
judicial proceedings but duiingthe arbitra- 
tion proceedings there is no adjustnaent 
independent of the arbitration proceedings 
but has to be followed and ratified by an 
award. Where the award tuins out to be 
invalid in view of concurrent judicial pro- 
ceedings, the oath taking before the arbitra- 
tor would stand or fall with the subsequent 
award 1934 L 887=1541 C. 7 
^ Commissioner.— After a suit has been re- 
ferred to a Oimmissioner to take accounts, 
a decree cau be passed under this rule 26 
B 76 

Execution Proceedings — R 3 is inappli- 
cable to execution proceedings 44 I.C. 164, 
1925 0 136. But see 97 I.C 768. Once a 
compromise decree has been passed with 
reference to the rights of the parties to a 
suit, their further remedy is by way of exe- 
cution and not by a suit. 52 I.C. 188=151 P. 
R. 1919. Execution cannot be issued upon a 
razinamah unless the terms are embodied in 


the decree of the Court 2 M.H.C 30S| 
Executing Court cannot question the validity 
of the compromise decree. 138 I.C. 786=1932 
M W.N. 623=1932 M. 5^7 

Guardianship Proceedings —A guardian 
appointed by the Court cannot be removed 
by a compiomise 47 I.C 817=12 SL.R 

14 Compiomise afiecting minors. 20 M. 
106 Compromise invalid as against minors 

15 enforceable as against the other parties 
bound theieby. 1928 L 792 (2)=112 IC. 
695 Record of compiomise by guardjan — 
Decree of Court necessary. C2 I C. 688 

Probate Proceedings.— A compromise m a 
probate case is binding only upon the parties 
to it 331.0 273=23 C.LJ 82; 20C.W.N. 
986=1 P.LJ. 377 A compromise in a pro- 
bate case only makes the case non conten- 
tious but does not take away the Court's 
duty to grant or refuse probate. 20 C W.N. 
986=] P. L.J. 377. 

Trust Properties .-A bona fide compro- 
mise by the trustee of a public trust relating 
to trust properties is a lawful compromise. 
60 1 C 22=12 LW 562. But see also 12 M. 
LL360 

Preliminary Dfcree.— Application for 
final decree under 0. 34, R 6— Plea of agree- 
ment exonerating personal liability entered 
into after final decree- If can be gone into. 
69 M L J. 765 (F B ) The payment of the 
mortgage money, due on a preliminary 
decree made out of Court, if certified by the 
decree-holder, can be treated as an adjust- 
ment of the suit under 0 23, R 3, (2 P L J. 
533, foil ). 158 1 C. 419=1935 OWN 108Z 
See also 1935 0 W.N. 541=1935 0 313; 1935 
L 168. If the preliminary decree is satisfied 
in part out of Court, the Court at the final 
taking of accounts will permit such payment 
towards the satisfaction of the decree. 40 I. 
C 138=2 P L J. 533 See also 58 I.C 299=2 
P L T 38 , 43 1 C. 399 In a suit for taking 
partnership accounts if an appeal is prefer- 
red from the preliminary decree the juris- 
diction of the Original Court to record a 
compromise under R. 3 is not ousted by 
reason of the appeal 52 I C. 899=13 S.LJR. 
135. Until a decree for redemption is pass- 
ed under 0. 34, R. 7 the suit can be adjusted 
under this rule 25 M. at 317 (F.B.), 

Practice and Procedure.— The general 
rule, that evidence should be recorded before 
a decision is made and not after, should also 
be followed m cases in which the Court 
records compromises arrived at between the 

r rties. 29 S L R. 437=163 I C. 240=1936 
59 The Court should first pass an order 
directing the compromise to be recorded and 
then pass a decree in accordance therewith. 
24 1 C 630=96 P.R 1914; 33 I.C. 759=43 C. 
85 , 1928 R. 43 Absence of formal order re- 
cording the compromise is not fatal to the 
validity of the decree passed in pursuance 
theieof. Ill I C 619. If the compromise 
that is filed is a valid and lawful one, the 
(iourt is bound to pass a decree in terms 
thereof and cannot add a new party after- 
wards SO M L J 59=92 I.C 311=1926 M 
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Notes. 

341 . A Court to w horn a petition of compro- 
mise IS presented should not delay p-.ssing 
ordei for recording the compromise Under 

R. 3, the Couit IS to pass an order directing 
the compromise to be recorded and this 
should be done at once. 15 P . 456=163 1.C 675 
=193t)P 401. The passing of the decree 
may, if necessary, be postponed till the 
hearing of the suit if there is a question as 
to how the interests of other parties to the 
suit, who have not entered into the compro- 
mise, would be affected by it, but this is no 
reason to defer the actual re< ording of the 
agreement of compromise (Ibid) 

Record of Compromise —What is 29 1 C. 
860. Order recording compromise— If con- 
sent decree— Appeal— If barred by S. 96 (3). 
1936 S. 59 Where the parties enter into a 
compromise and the suit is decreed m the 
terms of the compromise, the omission to 
record the compromise is not fatal to the 
validity of the decree. The omission to 
record the compromise does not affect the 
merits of the case or the jurisdiction of the 
Court, and the defect, therefore, is cured by 

S. 99 155 LC 1067=1935 ALJ 962=1935 
A 738. See also 14 P 356. 

Signature— A party who js present m 
Court at the time of compromise and who 
does not object to It is bound by it though 
he has not signed it especially if he gets 
some benefit under it 242 P L R 1914=25 
IC.874. „ , ^ 

Revenue Proceedings.— Rule 3 applies to 
civil as well as revenue proceedings 39 1.C 
545=21 0 C 346. 

Appeal.— An appeal lies against the decree 
on compromise on the ground that item- 
bodies matters not relating to the suit 5 
M L J. 145 ; 8 P. 528=10 P.L T. 293=1929 P. 
318. SFea/jo36CW.N 1013, 35 Bom.L.R. 
127. An appeal lies from the order record- 
ing the compromise at the instance of a party 
who denies the truth of the compromise 
1925 M. 606=48 MLf, 249. But seeUF. 
359=145 1 C 1=1933 P. 306 , 57 B. 206=144 
I.C 448=35 BomL.R 127=1933 B 205 
Order recording a compromise not open to 
second appeal. 1 19 I.C. 422=1929 L. 472 , 60 
C.L,J. 173. The question as to the validity 
of consent decree cannot be gone into m 
appeal against that decree. 9 I C. 210=13 
C.LJ. 16 ; 33 LC 769=43 C. 85 . 78 P.R 1917 
=40 1 C. 675. Order holding that no com- 
promise is proved is not open to appeal. 73 
LC 177=1924 L. 248 A decree dismissing 
the suit on the ground that a plea m bar of 
the suit on the basis of an alleged compro- 
mise is established cannot properly be said 
to be one made under R 3 46 LC 775 See 
olso 62 LC. 608 Order rejecting application 
for recordmg compromise is appealable, 
1928 L 39=im I C 561 , 1929 N. 2^=119 1 
C. 673. When the parties to the su«t request 
the Court to adopt a certain procedure and 
to decree the suit in case a certain event 
happened, and make an endorsement to that 


effect on the plaint, they cannot afterwards 
go behind it or appeal against the decree 
passed m pursuance of that agreement 44 L 
W. 351=1936 M. 856=71 M.L j. 281 Quaere. 
-Whether the agreement and endorsement 
of the plaint would amount to an adjustment 
of the suit under R 3 (Ibtd.) Where the 
Court after deciding the issues as to the vali- 
dity of the award made by a private arbitra- 
tor remarks that “there is no adjustment 
of claim in suit out of Court as alleged”, 
It amomtfs to an order refusmg to record an 
adjustment under R 3, and the order is 
appealable under 0. 43, R 1 (m). 31 N L.R 
(Supp.) 72=160 LC. 202=1936 N. 8. 

Miscellaneous.-As to the power of a 
Court to grant relief against a forfeiture 
clause inserted in a compromise decree, see 
31 B. 15 (F.B.) Even when only a money 
decree was prayed in the plaint there is 
nothing in the rule to prevent the Court 
from making the sum decreed a charge on 
immoveable property 16 M L.J. 354=30 
M- 478. See also 17 M L J 255 , 116 1 C 651 
The decree is conclusive only so far as it 
relates to so much of the subject-matter of 
the suit as is dealt wuth by the compromise 
18 M. 410 (414), 30 M 421. 31B.1S 

(FB.), 1928 R. 43 A compromise can be 
set aside in a regular suit on the ground of 
fraud 5 C. 27. Even when the party may 
have been under a mistaken belief and may 
have failed to exercise due care and caution 
17 M L.J. 82. Or by review of judgment. 10 
C. 612 See also IS B. 594 A suit will also 
lie to set aside a compromise decree upon 
grounds other than that of fraud, le on the 
giound that the pleader engaged bv the 
guardian of a minor compromised the suit 
against the express wishes of the guai dian. 
34 C 83 Also on the ground that the Court 
sanctioned the compromise under a misap- 
prehension of material facts 6 C. 687, The 
rule cannot be extended by analogy to pro- 
ceedmgsheld under S. 83. T P Act 13 
M 316 A judgment by consent operates as 
a waiver of any defect or irregularities pro- 
vided it does not go to the jurisdiction 35 
M. 75=21 M.L.J. 709 This lule does not 
override the provisions of 0. 34, Rr, 3 and 4 
—Payment out of Court between preliminary 
and final decrees— Legality. 30 LW.S51. 
See also 136 LC 732=33 P.LR. 138 A 
compromise though not recorded as required 
by R. 3 can still be looked upon as an agree- 
ment between the parties and a party taking 
advantage of such an agreement and getting 
the suit of another party thrown out is 
estopped from pleading in a subsequent suit 
that he was not bound by that agreement. 

152 LC 263=35 P.L.R. 150=1934 L 218 A 
compromise cannot be recorded under this 
rule on the basis of a draft compromise 
petition filed in Court, when it is found that 
the suit was not really completely adjusted 
61 C 910=59 CLJ 421=1934 C. 846. On 
passing an order recording a compromise 
under R. 3, Court is to pass a decree not for 



917 


0. 24, R. 3] The Code of Civil Procedure (V of 1908). 


Proceedings in execution 
of decrees not aftected. 


4. |S. 37S-A.] Nothing in this Order shall 
apply to any proceedings in execution of a decree or 
order. 

ORDER XXIV. 

Payment into Court. 


Deposit b> defendant of 
amount in satisfaction of 
claim. 


1. [S. 376.] The defendant m an> suit to 
recovei a debt or damages may, at any stage of the 
suit,_ deposit in Court such sum of money as he 
considers a satisfaction in full of the claim. 


2 [S. 377.] Notice of the deposit shall be given through the Court by 
Notice of deposit. f ® def end^t to the plaintiff, and the amount of the 

deposit shall (unless the Court otherwise diiects) oc 
paid to the plaintiff on his application. 


Interest on deposit not 
allowed to plaintiff after 
notice 


3. [S. 378.] No interest shall be allowed to the 
plaintiff on any sum deposited by the defendant from 
the date of the receipt of such notice, whether the sum 
deposited is in full of the claim or falls short thereof. 


Notes. 

the specitic performance of the original 
contract but for the specific performance of 
the new contract to have the suit disposed of 
in a particular manner. But the analogy 
should not be earned far There is one 
difference * while the Specific Relief Act 
gives the Court discretion to refuse specific 
performance of a contract, no such exception 
hM been made m R 3. The specific perfor- 
mance of an agreement to end the suit by a 
compromise decree is different from specific 
performance of agreed acts to be performed 
after such decree, which the Court may or 
may not be in a position to supervise or 
enforce If after a compromise decree is 
passed, the consenting party disobeys the 
decree, the decree-holder has his remedy un- 
der 0. 21. R 32 and where the cofitract is not 
specifically enforceable the party may claim 
damages. 12 P 359=14 P.L.T. (Supp ) 1= 
1933 P. 306. On this rule, see also 1933 P. 
131 Where during the course of an objec- 
tion to an execution sale the parties made a 
statement that the sale be set aside and the 
decree-holder be given possession of one 
square of land for twenty years but this 
could not be acted upon for certain reasons, 
luld, that there was no adjustment of the 
decree so as to bar revival of the execution 
proceedings 148 1 C 446=1934 L. 679. 

0. 23, R. 3 and 0 21, R. 2.— Relative 
scope— Powers of Court under. 69 M L J. 
76S(FB). 

0 23, R 4 — R 4 IS explicit in its terms 
and declares 0. 23 to be inapplicable to pro 
ceedings in execution of a decree or order 
and an arrangement entered into after decree 
for payment of the sum decreed in instal- 
ments IS not binding, and limitation for exe- 
cution of the decree runs nevertheless. 72 1. 
C. 477=1924 L. 342, 12 AL.J 235=22 1 C 
961; 18I.C 81 See also 18 C 515; 18 M. 
310; 10 B. 62 This rule does not affect the 
rule of estoppel. 13 1.C. 81. 

0.24,R.1.-The word “debt" in R. 1, 
applies to secured debt as well as to unsecu- 
red debt. The language of the rule is wide 


enough to cover a suit to recover a debt 
secured by way of mortgage or charge. 10 
Luck 350=11 0.W.N. 1550=1935 0. 93=1.53 1. 
C. 263. Payment into a Government treasury 
IS equivalent to payment into Couit. 7 M 211. 
The deposit must be made unconditionally. 
14M.49; 97 IC 479=1927 C 72. Defen- 
dant’s failure to deposit amount admitted — 
Running interest not stopped. 117 I.C 687= 
1928 C. 874. Money sought to be attached 
before judgment paid by debtor into Court- 
Attachment IS irregular — Such payment 
should be considered as deposit under R 1. 
See 1927 R. 278- Rr. 1 to 3 do not apply to 
execution proceedings 97 1 C 479=1927 C. 
72. 

0. 24, R. 2,— Court has a discretion to 
refuse to allow money to be paid out, but that 
discretion IS to be exercised reasonably 26 
C. 766 (769). What tender causes cessation 
of interest. 34 M.LJ. 439=45 LC 638, 
Where the amount for the recovery of which 
the suit has been instituted has been deposit- 
ed in Court, Court has got a discretion as to 
the disposal of costs 13 I C. ^0=(1911) 2 
M.W N. 568, 13 I C 188=1912 M W.N. 38. 
Where defendant pays money into Court, 
Court should record a finding as to whether 
a demand was made or not, so as to deter- 
mine by whom the costs should be paid. 13 
LC. 188=1912 MWN. 38 Where the 
amount deposited in Court in execution 
might have been immediately on deposit paid 
out of the decree-holder in part discharge of 
his claim, the judgment- debtors may be 
relieved from paying interest, 40 A. 125=16 
A L J 15. Where the deposit made is on the 
challenge of the plaintiffs and in the presence 
of the" plaintiffs, a separate notice is not 
necessary and therefore the plaintiff cannot 
claim interest from the date such deposit is 
made to the date he gets the formal notice. 
1935 M 342 (2). 

0. 24, R 3.— In the case of ordinary money 
claims not based on mortgage, a tender be- 
fore suit of the aVnount due must be followed 
by payment into Court in order to stop the 
running of interest. 55 M. 458=62 M.L.J, 
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4. [S. 379.J fl) Whcie the plaintiff accepts such amount as satisfaction 
, , ^ in part only of his claim, he may prosecute his suit for 
Procedure ’Jierc plainiiff balance ; and, if the Court decides that the deDOQ.f 
accepfi clepusK as -satistac' k,. „ r. 11 ^^posit 

tioninpart. by the defendant was a ful satisfaction oi the 

plaintiff s claim, the plaintiff shall pay the costs of the 
suit incuired after the deposit and the costs incurred previous thereto, so far as 
they were caused by excess in the plaintiff^s claim 

(2) Where the plaintiff accepts such amount as satisfaction in full of 

„ . his claim, he shall present to the Court a statement to 

a-SS'iU ' m *‘f <1 “d the 

full. Court shall pronounce judgment accordingly ; and, m 

directing by whom the costs of each party are to* be 

paid, the Court shall consider which of the parties is most to blame for the 
litigation. 

Ulastratxons 

(o) A owes jB Rs. 100 B sues A for the amount, having made no demand for oai- 
ment and having no reason to believe that the delay caused by making a demand would nlace 
him at a disadvantage. On the plaint bemg filed, A pays the money into Court B acceot's 
it in full satisfaction ot his claim, but the Court should not allow him any costs, the litigation 
being presumably groundless on hia part. ' ® 

1 cPj circumstances mentioned in illustration (a) On the plaint 

being Wed, A disputes the claim. Afterwards A pays the monw into Court. B accepts it in 
tuii saasiaction of his claim The Court should sJso give B his costs of suit, A's conduct 
having shown that the litigation was necessary 

TD 4 owes B Rs. 100, and is wiiling to pay him that sum without suit B claims 

Ks. 150 and sues A for that amount On the plaint being filed A pays Rs 100 into Court 
remaining Rs. 50. B accepts the Rs 100 in full 
satisfaction of bs claim The Court should ordei him to paj A*s costs 

ORDER XXV. 

Security tor Costs. 

1. [S. 380] (1) Where, at any stage of a suit, it appears to the Court 
that a_ sole plaintiff is, or (when there aie more 


raa’ 

ti"" 


Whpn sprH f ^ ® plaintiff IS, or ^ 

be required from Sm- P^^^^tjffs than one) that all the plaintiffs are residing 
itf. out of British India, and*that s’’ ’ 


***v..», cwivi*iiiaL such plaintiff does not, 

or that no one of such plaintiffs does possess any 


Notet. 

In the case of mortgages, the rule is 
different and a tender alone has the effect, 
under S. 84, T. P Act, of stopping interest 
from the date of _ tender. (Ibid,) It is 
doubtful whether this rule applies to cases 
where the tender is made direct to the cre- 
ditor. 3 C 468 A deposit by the defendant 
m a suit for arrears of maintenance, charged 
property, of the decretal amount 
after the passing of the preliminary decree, 
IS a deposit during the pendency of the suit 
under R. 3, and interest therefore ceases to 
run from the date on which the deposit is 
made. 10 Luck 3S0=:1S3 I.C 263=11 OWN 
1550=1935 0 93. Where the defendanTde- 
posite the amount in Court but stipulates 
such conditions as will make it impossible 
tor plaintiff to get payment and is thus him- 
self responsible for non-payment to plaintiff, 
M cannot escape payment of interest from 
date of such deposit. And R 3, has no appll- 
ca^on to such a case. 1936 L. 76. 

0.24,R 4 — In cases not being suits to 
recover a debt or damages, where money is 
paid into Court, the principle underlying this 
cule ought to regulate the discretion of Court 


in directing the payment of costs. 21 B 
502. 

“Debt of Damages” —What are. 21 B 
502 

0 25, R. 1' Scope of Rule— The rule 
applies to cases where the plaintiff brought 
a suit for partition of property in which he 
was entitled to a share, the extent of the 
share alone being in dispute 10 Ben L R, at 
25. The power given under this rule is dis- 
cretionary. 21 C at 836 See also 17 C 610 
The discretion is unfettered and unqualified. 
63 C 897=164 ;C. 560=40 C.W.N 511. If 
a party to a suit oi appeal desires to apply 
for security for costs, he must do so prompt- 
ly. Otherwise the order made on such an 
application may have the effect of stifling the 
suit or appeal and should not be passed 1930 
C. S20_ Poverty or insolvency of plaintiff is 
not by itself ground for ordering security for 
costs, 26 S.L.R.21 = 140I C 233= ’932 S 33. 
The rule should not be so applied as to drive 
away all poor plaintiffs. The Court should 
see whether at first sight the suit appears 
bom fide and whether the defence is such as 
ns likely succeed 6 Bom L,R. 1072 
Liability of person standing surety for secu- 
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sufficient immoveable property wUhin British India other than the property in 
suit, the Court may, either of its own motion or on the application of any 
defendant, order the plaintiff or plaintiffs, within a time fixed by it, to give 
security for the payment of all costs incurred ana likely to be incurred by any 
defendant. 

(2) [S, 382.] Whoever leaves British India under such circumstances 
D nut of British reasonable probability that he will not be 

Residence out of British forthcoming whenever he may be called upon to pay 

costs shall be deemed to be residing out of Biitish 
India within the meaning of sub-rule (1), 


(3) [S. 380 ] On the application of any defendant in a suit for the 
payment of money, m which the plaintiff is a woman, the Couit may at any 
stage of the suit make a like order it it is satisfied that such plaintiff does not 
possess any sufficient immoveable property within British India. 

lioc. Ams — [Allahabad ] In 0. 25, R. 1, sub-rule (1) after the woids “othtr 
than property m suit” add “or that the plaintiff is being financed by a person not a pait> 
to the suit” 

[Madras.] The following shall be inserted as sub-rule (4) ■ — 


“(4) In all cases in which an clement of champerty or maintenance is proved, the Giurt 
may, on the application of the defendant, demand secunty for the estimated amount of the 
defendant’s costs, or such piopoition theieof, as from time to time during the progress of 
the suit, the Court may think just.” 


Notes. 

Titji for costs. See 92 LC 546=1926 A. 657 
Secunty for costs from plaintiff— “Residing 
out of British India”— Evidence 1930 B 
220=32 Bom. LR. 411 R 1 (3j cannot apply 
to a suit where there aie more plaintiffs than 
one, and only one of them is a woman A 
suit in which there is also a male plaintiff 
cannot pioperly be described as “a suit in 
which the plaintiff is a woman”, within the 
meaning of the rule. 63 C 809 
Practice and Procedure.— A Court has 
power to demand security for costs where 
it finds that the plaintiff is not the leal liti- 
gant but a puppet in the hands of otheis. 32 

I. C. 786=18 C. W.N 119 , 20 1 C 703=19 CL 

J. 59; 2 Bur LJ 78=1923 R. 244 If an 
insolvent sues as nominal plaintiff foi the 
benefit of somebody else, which somebody is 
a female minor who is also a parly to the 
suit, he must give secunty 27 B 100 
Where the plaintiff has got a substantial 
interest in the suit, the older for security 
should not be made nor should it be made 
merely because the plaintiff is a poor man 
and cannot pay the costs if he loses 18 C 
WN 119=19 CL J 59; 751 C 309= 1923 R 
244; 36 I.C 320, 10 Bur. LT 105, 13 Bom 
L.R. 955=36 B. 415 Save in exceptional 
cases security for costs ought not to be re- 
^imred from an infant female plaintiff, nor 
from her next friend 23 B. 100, Security 
for costs of appeal, when to be demanded 32 
LC 786 , 46 C 156=22 CW.N. 1018 See 
also 41 L W 135. Security for the defen- 
dant’s costs cannot be ordered if there are 
grounds tending to prove that the defence is 
true. 18 1 C. 2l7 No order should be made 
before the written statement is filed. 18 1 C. 
217. Suit by undischarged bankrupt for 
after-acquired property if security for costs 
^ be demaded, 46 C. 126=22 CWN. 
1018. As to how secunty given is to be 
realized, we S. 145; also l(,C 223. 


Suit for Paymeni of Money.— A suit for 
dissolution of partnership on account and 
for the recovery of the stndhan property 
belonging to a female plaintiff is not a suit 
for payment of money within R 1 (3) 68 1. 
C 607=1923 C 316 (2). So also a suitfoi 
administration of an estate consisting largely 
of immoveable property. 3R 211=1925 R. 
300. Suit for declaration of title to movea- 
bles or their value if suit for money Sec 
14 1 C 290=16 CW.N. 763 

Pauper Plaintiff —A woman allowed to 
bnngapaupei suit cannot be required to 
furnish secunty for costs, as an ordei of 
security would mean a refusal of pei mission 
to sue As a pauper 36 I C 320=10 Bur L 
T 105, 13 Bom L.R 955=36 B 415 ^ee also 
27B 100,1928 L 960 = 113 LC 911. Mere 
poverty is no ground for requiring a plaintiff 
to give security for costs. I4C 533 See also 
4 B. 244 ; 3 M 66 and 7 A 542 There is no 
absolute rule that a pauper plaintiff cannot 
be asked to furnish secunty under R. 1 (3) 
Such order would not be improper where the 
allegation in the petition praying for security 
is that the plaintiff is a mere puppet in the 
hands of her husband and that as the hus- 
band does not wish to pay the Government 
stamp duty nor to be mulcted with costs in 
case he fails, he had put forward the plain- 
tiff to sue in forma pan pens and the cncum- 
stances are sufficient to show that she is 
bringing the suit for her husband and not 
horn fide on her own behalf. 1935 M W N. 
513=41 L.W 135=1935 M. 230=155 LC 317 
=69 ML J. 38 

“Residing".— The residence intended by 
this rule is residence under such circum- 
stances as will afford a reasonable probabi- 
lity that the plaintiff^ will be forthcoming 
when the suit is decided. 3 B 227. See 
14 B. 541. Temporary residence in British 
India for purposes of suit is not residence 
within the rule. 46 B 589=64 I.C. 703. 
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[Nagpur J K. 1 <1] —Ui lule 1 (1) insert the wuids "or that any plamtiflf is being 
fmaucLd bv a -1 *'ot a party to the suit” betueen the words “othefr than tjie property 
in suit” aiid “the Court may" . . . , r » 

[Oudh.] 0. 25, R. 1. sub-rule (4) —Add the following as sub-clauses (4) aid 
0 ) - 

(4) Wheie the plaiiilifl: has, lor the pm pose of being financed in the suit, tiansferred 
1)1 agreed to Iraiisftr any shaie or interest in the property in suit to a person whoi is not 
already a party to the suit, the Couit may order such person to be made a plaintiff to the 
suit if he consents, and may either of its own' motion or on the appheation of a^tiiy defendant 
order such peison within a time to be fixed by the Court to give security for the payment of 
all costs likely to he incurred by any defendant In case of his default, the Court may 
dismiss the suit so fai as his right toi, or interest in, the property in suit is concerned or may 
declare that he shall be debarred fiom claiming any right to, or interest in, the property m 

‘'iiUlt 

fS) If suth person declines to be made a plaintiff, the Court may implead him as a 
defendant and may ordei him, within a tune to be fixed bj' the Court, to give security for 
the payment of all costs hkoly to he incurred by othei defendant. In case of his default, the 
Court may declare that he shall be debaned from clauning! any right to, or interest m, the 
pioperty in suit 

[Rangoon ] The following shall be subshMed for 0. 25, — 

(1) Wheic, at any stage of a suit, it appears to the Court that a sole plaintiff is, or 
(whai there are more :^intiffs than one) that all the plaintiffs are residing out of British 
India, and that such plaintiff does not, or that no one of such plaintiff dotes, possess any 
hufiicient immoveable pioperty' within British India other than the property in suit, the Court 
may, either of its own motion or on the application of any defendant, order the plaintiff or 
plaintifts, within a time fixed by it, to give security foi the payment of all costs meurred and 
likely to be incuiied by any defendant. 

(2) Wioever leaves British India under sucli circumstances as to afford reasonable 
probabihty that he will not be forthcoming whencvei he may be called upon to pay costs 
shall be deemed to be residing out of British India withm the meamng of sub- rule (1). 

(.3) On the application of any defendant m a suit for the payment of money, in which 
the plaintiff is a woman, the Court may at any stage of the suit make a like order if it is- 
satined that such plaintiff does not possess any sufficient immoveable property within British 
India. 


2. fS. 381, first three paras.] (1) In the event o£ such security not 
Effect of failure to'fur- furnished within the time fixed, the Court shall 

fish security. <fismissing the suit unless the plaintiff 

or plaintiffs are permitted to withdraw therefrom. 


(2) Where a suit is dismissed under this rule, the plaintiff may apply for 
an order lo set the dismissal aside, and, if it is proved to the satisfaction of the 
Court that he was prevented by any sufficient cause from furnishing the secur- 
ity within the time allowed, the Court shall set aside the dismissal upon such 
terms as lo security, costs or otherwise as it thinks fit, and shall appoint a day 
for proceeding with the suit. 


(3) The dismissal shall not be set aside unless notice of such application 
has been served on the defendant. 


I^c. Ams.— [Bombay.] 0. 25, R. 2 (4). Add the following sub-rule •- 
The provisions of S. 5 of the Indian Limitation Act,, 1908, shall apply to applicj- 
tious under this rule. 


[Nagpur ] New Rule 3 After R. 2. add the following new Rule - 
“3. (1) Where any plaintiff has, for the purpose of being financed m the suit, tians- 
ferred or agreed to transfer any slare or interest in the property in suit to a person who is 
not alrtady aparty to the suit, ffie Court may order such person to be made a plaintiff to thi^ 
suit If he consents, and may either of its ow'n motion or on the application oif any defendant 
Older such person, within a time to 'be fixed by it, to give secunty for the payment of all 
costs incurred and likely to be inouned by any defendant. In the event of su& secunty not 


Notes. 

Appeal — Au order passed on the Original 
Side of High Court requiring plaintiff to 
give security for costs is a judgment within 
the meaning of S 15 of the Letters Patent, 
and is appealable. 26 M. 502. 

0. 25 , R. 2.~-Next friend of minor plain- 


tiff unable to give security for costs— Suit 
should not be stopped. 13 Bom L.R. 480=35 
B 329 The dismissal of suit under this rule 
IS no bar to a fresh suit. 26 B. 637. Appeal. 
See 8 A. 108 (F.B.) The Court has power to- 
enlarge time for furnishing security. 11 LA 
7=10 C. 557, 17 LA. 1=17 C. 512 (P.C.). 
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being fumished within the time fixed, the Court ma}- make an order dismissing the suit sO' 
far as his right to, or interest in, the propeitj' m suit) is concerned or declaring that he shall 
be debaiicd from claiming any light to, or interest in. the propeity in suit. 

(2) If such person declines to be made a plaintiff the Court may implead hi)m as a 
defendant and may order him. within a time to be fixed by it, to give security 'for the pay- 
ment of all costs incurred and likely to be incurred by any other defendant. In the event 
of such security not being furni|shed within the time fixed, the Court may make an order 
declaring that he shall be debarred fiom claiming any iighi to, ot mteie'^t in, the property 
in suit. 

(3) Any plaintift or defendant against whom an ordei is made under this lule may 
apply to have it set aside and the provisions of sub-iules (2) and (3) of R 2 shall apply, 
mutatis fnafandtSj to such application.” 

(Notifications Nos. 2^3 and 2S64, dated the 21sl Maich, 1929 ) 
plaintiff is deriving assaslance from, or is being maintained b} a person m ci iti'ulei.'iUun of a 
plaintiff IS deriving assistance from, or is being maintained by a person m ration r/£ a 

promise to give to such person a shaie in the subject-matter or ptoceeds oi the suit, or in 
consideration of having transferred his interest i|n the subject-matter of the suit, the Court 
may, either of its own motion or on the application of anj defendant— 

(а) award costs on a special scale to be decided by the Court, and appioximating to 
the actual 'costs reasonably incurred by the defendant, 

(б) at any stage of the suit, order the plaihtift, within a time fixed by it, to give 
security for the payment of the estimated amount of such costs or such pioportion thereof 
as the Court may thmk just 

Rule 3 (1) In the event of security demanded undei R 1 or R 2 not being 

fumished within the time fixed, the Couit shall make an older dismissing the suit unless the 
plaintiff IS permitted to withdraw therefiom. 

(2) Where a suit is dismissed under this Rule, the plaintiff may apply for an order to 
set the dismissal aside, and, if it is proved to the satisfaction of the Couit' that he was pre- 
vented by any sufficient cause from furnishing the security within the time allowed, the 
Ciourt shall set aside the order of dismissal upon such terms as to security, costs or otherwise 
as it thinks fit, and shall appoint a day for pioceeding with the stut, 

(3) The order of dismissal shall not be set aside unless notite of such application has 
heen served on the defendant. 


ORDER XXVI. 

Commissions to examine witnesses 

1. [S. 383,] Any Court may in any suit issue a commission for the exa- 


Notes. 

0. 26, R. 1 . Scout, ov RULE.— 0. 26 ampli- 
fies and explains S. 75. 3 L 209=1922 L. 47 
Examination of witnesses on commission is 
in the discretion of the Court. 46 M 574=44 
ML.T.202 See also 32 CM. 'iJ 128. Ciourt 
should not allow witnes.s to be examined 
on commission without adequate reason , and 
the grounds on which a commission can 
issue are ordinarily those specified in R 1, 0. 
26. 42 B. 136=43 I.C. 729. Especially so when 
he IS a material witness or a plaintiff or de- 
fendant. 39 C W.N. 595 As to the obliga- 
tion of a Court to issue a commission, see 8 
Beng.L.R App. at 16. A commission to 
examine witnesses may issue when a case is 
referred to arbitiation 7 Bom.L.R 560 See 
also 8 Beng L.R. App. at 16, 18 W. R. 230; 
IS C 77s. There is nothing in 0. 26 which 
prevents a Court from accepting evidence on 
a debatable point between the parties where a 
Commissioner has been appointed to examine 
and report on the accounts. 53 A. 54=137 1. 
C. 334=1932 A. 128. There is nothing in law 
to authorize a commissioner to try the issue 
referred to him with the aid of assessors. 
139 I.C. 804=1932 A.L.J. 117=1932 A. 264. 

Meaning ok terms,— The woid “may" 
means “is given authority to" 46 M. 574=44 
iI.L.J.202 


Illustrative casss.— In the case of a wit- 
ness not under the control of the party who 
resides beyond the limits fixed, commission 
should issue as a matter of right, unless the 
Court IS satisfied that the party is merely 
abusing the Court’s power. 46 M 575=44 
ML.J 202=1923 M 321. Court ought to 
issue commissions for the examination of 
witness at the instance of a party if all the 
conditions requisite therefor are fulfilled, 
irrespective of whether that party will be 
ultimately benefited theieby. 12 I.C. 74=21 
M.LJ. 889, 46 M. 574=44 M.LJ. 202 If a 
/»ordcH(M/M»lady can be pamined in Court 
in her palki, no commission need be issued, 
18 W.R. 230. See also 15 C 775 But see 
cOTifro 86 I.C 513=1925 M 905. Court has 
no power to insist that a pardanashtn lady 
must attend and give evidence m Court It is 
the right of a pardanashtn lady to refuse to 
attend the Court and to say that if she is to 
be examined, her statement should be taken 
on commission. She cannot be compelled to* 
attend the Court either as a party or as a 
witness and a Court acts wrongly in insisting 
on the personal attendance of a pardanashtn 
lady in Court. The Comt has no such power 
under 0. 5, R 3 or 0 10, R 4 (56 C. 865, 
Diss.) 55 A 666=1933 A L J. 1384=1933 A. 
551. Where the allegation that a pardanashtn 
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mination on interrogatories or otherwise of any person 
Cases in whicli Coart maji’ resident withm the local limits of its jurisdiction who 
issue commission io exa- exempted under this Code from attending the 
mine iMtness. sickness or infirmity unable to 

attend it 


Notes. 

lad) examined on commission was being 
tutored by somebody behind the parda is 
established, the Court has the discretion to 
exclude the evidence. But there is no justi- 
fication for j udge to insist on the attendance 
of the pardanasliin lady in Court. {Ibtd ) A 
pardamskirt woman connot claim to be 
examined on commission as a witness 
at a place of her own choice. 48 C. 
448. Where however on an application 
filed by the defendant pardamshin lady 
who was living beyond the jurisdiction of 
the Court, for her examination on commis- 
sion at ff (her place of residence), as she 
was ill, the Court insisting on her examina- 
tion on commission at R (place of suit), 
rejected her application. Held, that the order 
was bad and could be set aside on revision 
166 1 C. 729=1937? 21. The mere fact that 
a woman lost her husband a few months ago 
does not justify the issue of a commission 14 
B. 584 Issue of commission to Hindu lady 
recently widowed— Witnesses being old as a 
ground for examination on commission— 
Prinaples apphcable—Erroneous order- 
interference in revision See 1927 MWN. 
218=1927 M '524. In the case of an old man 
of feeble health the Court can order an exa- 
mination on commission at his own house 85 
I C 619=1925 C. 1118 A commission should 
issue to examine the head of a Mutt who is 
an ascetic , 28 M. 28 ; as to a religious precep- 
tor, see 42 B 136. A comraisston will not 
issue for the examination of an infant of 
tender years. 23 B 626. A commission will 
not be issued for the examination of a plain- 
tiff on his application except under very 
strong circumstances. 1 Ind. JurN.S.357; 
57 I C 955=13 Bur.L.T. 33 But the case is 
different when the application is made by a 
defendant. 57 1 C 955. See aho 1935 P. 220 
(as to principles governing the issue of com- 
mission for examination of plaintiff and de- 
fendant) In the case of a defendant outside 
jurisdiction the Court will not regard the 
case with the same strictness as the case of 
the plaintiff who has instituted his suit in a 
forum of his choice though he resides beyond 
the jurisdiction of such Court [RoiS v. 
Woodford, (18^)1 Ch. 38 and New v Burns, 
64 L.J Q B. 104, Ref ] , 35 C.L J. 78=68 I C 
9=1922 C. 42 ; 73 LC. 923=1924 L 475 See 
also 46 M.L.J. 131 Where the witness is the 
servant of the paity applying, it is not rea- 
sonable to issue a commission. 20 W.R 253. 
Where an application is filed to examine on 
commission a wntness which is a company, 
the Court can direct the party to name the 
individual, as distinguished from a company, 
whose evidence is desired to be taken. The 
Court can also msist on the documents to be 
produced being specified. But such applica- 
tion cannot be refused on ground of lapse of 
time. 1934 A, 37 (2)=154 1 C. 391. 


Pbactice and peocedure —Mere inconve- 
nience or great distance from the Court to 
the plaintiff's place of residence is not a suffi- 
cient ground 57 I C 955=13 Bur.L.T. 31 
Remand order for examining expert in hand 
writing— Discretion to issue commission 120 
I C 335=1930 N. 27. Where commission is 
issued to examine a specific witness and a 
witness not named is examined. Court would 
Ignore such evidence. 59 I C 539=47 C 5^ 
When handwriting expert is to be examined 
on commission by _ written interrogatories, 
the Court acts without jurisdiction if it 
orders the defendants to fife cross interroga- 
tories. The defendant can insist on an oppor- 
tunity to cross examine the witness orally, 
150 1.C 788=1934 P 60 There is nothing 
prohibiting the granting of copies of cross- 
mterrogatoTies to the opposite party before 
a commission is issued for the examination 
of a witness and it is reasonable that 
each side should know the questions 
the other desires to put. 39 I C. 944 
=10 S. L R 210. Commissioner's report 
—Objection to, should be heard bv the 
Court 14 L W 620=68 1 C 469 Order as 
to issue of commission— Power of succeed- 
ing Judge to modify A Judge has the power 
to alter an order of his predecessor with 
regrad to the issue of a commission. Such 
an order is not a final one and it relates 
more to the routine of the case than to the 
merits of the case, 1930 R. 315 Objections 
to Commissioner's report— If can be taken 
for first time in appeal 114 I.C. 232=1929 
M 492. 

Delay.— Long unexplained delay would be 
a ground to disallow an application for exa- 
mining a witness on commission. 35 C W N 
705 As a general rule, the plaintiff is 
within his rights if he refrains from giving 
his evidence, assuming it is otherwise pos- 
sible for him to do so, before the settlement 
of issues and the production of all the docu- 
mentary evidence An order refusing to 
issue a commission for the examination of 
the plaintiffs on the ground of lapse of one 
year since the filing of the suit is not there- 
fore just and reasonable. 1934 A 37 (2)= 
154 1 C 391. See also 67 M.L.J. 878 

Witness in Native State— There in no 
law by which witnesses in a Native State 
which have made arrangements for mutual 
service of processes with British India can 
be compelled to obey the processes, t e., puni- 
shed if they fail to do so. If the witnesses 
so summoned fail to appear the only way to 
take their evidence is by commission The 
rule as to 200 miles is not applicable in such 
a case. 142 I C. 201=1933 M 366=63 M.L. 
J.334. 

Appeal.— An order refusing to issue a com- 
mission to examine a witness whose personal 
attendance cannot be enforced is a judgment 
within the meaning of S 15 of the Letters 
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2, [S. 384.] An order for the issue of a commission for the examination 

Ord« for comm.ss.on. ® ““y *>1 ‘he Court either of its 

^ own motion or on the application, supported by affida- 

vit or otherwise, of any party to the suit or of the witness to be examined. 


3, [S. 385.] A commission for the examination of a person who resides 
Where witness resides the local limits of the jurisdiction of the Court 

within Court’s jurisdiction issuing the same may be issued to any person whom 
the Court thinks fit to execute it. 


Persons for whose cxami - 
nation roratmssion may 
issue. 


4. [S. 386.] (1) Any Court maj in any suit 

issue a commission for the examination of — 


Notes. 

Patent, and is appealable. 30 C 143. But see 
cflWfl 35 M. 1. 3 R 293=1925 R 290; 152 
I.C 264=36 Bom L R 272=1934 B. 168 
’ Revision.— An order refusing a commis- 
sion cannot be the subject of revision. 9 M. 
236,1927 3. 267 Interlocutory Older ap 
pointing Commissioner is not open to revi- 
sion. 74 1 C. 812. Court has jurisdiction to 
dispose of the application for examination 
of witnesses on commission. An order 
rejecting the application cannot be said to 
be without jurisdiction nor can the Judge be 
considered to have exercised it illegally 
or with material irregularity only 
because he took an erroneous view on a 
question arising in the case An interlocu 
tory order like the one in question cannot be 
said fo amount to a "decision" of the case 
within the meaning of S. 115, 1934 A 37 (2) 
=154 I.C 391 

0. 26, R 2— Rule 2 does not say thatth* 
application for commission must be support- 
ed by the affidavit of the party or of the wit- 
ness, but only says that the application of a 
party or of a witness is to be supported by 
affidavit or otherwise. 103 I C 141=1927 R 
175. Court can issue a commission to a per- 
son directing him to hear a woman sinaer 
and her musical talents 139 I C 804=1932 
A.LJ. 117=1932 A 264. 

0. 26, R. 3.— Where a defendant who has 
made a counter-claim applies to be examined 
on commission the mere advantage of observ- 
ing the defendant's demeanour in the box is 
not a sufficient reason for refusing a com- 
mission Failure to distinguish between 
applications of the plaintiff and of the defen- 
dant in such matter is an irregular exercise 
of jurisdiction in which High Court can 
interfere in revision 57 M 705=150 I.C. 63 
=1934 M 399=67 ML. J 95. 

0. 26, R. 4 : Scope of Rule —This rule is 
exhaustive and provides for all cases in 
which the legislature intends that a commis- 
sion should issue. 28 M 28 The issue of a 
commission to examine a witness is matter of 
judicial discretion and will not be granted 
unless the application is made bona fide 19 
IC. 643; 103 IC 141=1927 R 175., The 
power of Court to issue commission is not 
more restricted under R. 4 than under R 1 
114 I.C 843=1929 M. 192. Examination of a 
witness on commission as provided under 
R 4, stands on a slightly different footing 
from the issuing of summons to a witness 
under 0. 16, R. 1, In the former case the 


matter is in the disci etion of the Cop it, 
whereas m the latter case summonses are to 
be issued as a matter of couise though the 
Court may not permit an adjouinment of the 
case if the application is made too late. 51 
A 341=113 1 C 266=1929 A. 449 Incases 
under this lule a distinction has been ob- 
served between an application by a plaintiff 
asking for commission to examine himself 
and an application by a defendant asking for 
a commission to examine himself. 35 C.L J 
78=1922 C 42. also 3 P. 863=84 I.C. 993 
=1925 P. 125. Where the defendant is his 
own sole witness and applied for a commis- 
sion to have himself examined as he was 
living more than 200 miles away in a Native 
State, the application should be allowed. 73 
I C. 923=1924 L 475 , 16 I.C. 750 "It is a 
very unusual thing to grant a second comms- 
stOH and it ought never to be allowed except 
upon substantial grounds". 7 Times Rep. 
653 A de bene esie examination of 
a witness about to leave the jurisdiction of 
the Court must be taken by the Court unless 
the parties consent to the evidence being 
taken on commission. 5 B.L R. 252 _A com- 
missioner for the examination of witness is 
entitled to note his observation as Lo the 
demeanour of the witnesses examined by 
him 48 1. C 561=28 C L J 306 Report 
of a commissioner appointed by an assist- 
ant Collector in a suit for profits under 
S. 164 of the Agra Tenancy Act cannot 
be admitted m evidence 39 A. 694= 
42 I C 720 Where what was required 
was a decision on the question as to whether 
what was asserted by one of the paities, 
namely, that certain structures stand- 
ing on the land were recent and not old struc- 
tures, was a true assertion or not and theCourt 
issued a commission for local investigation, 
held, that the appropriate procedure was 
under 0 39, R. 7 and not under R. 4 or 9 of 
0 26 37 CW.N 143=144 I.C 870=1933 C 
475 A Court of appeal should exercise great 
caution when invited to interfere with , an 
order of trial Court made with j urisdiction 
in the exercise of its discretion as to granting 
a commission. 35 CL.J. 78=1922 C. 42. 

Appeal.— A party asking for the issue of a 
commission to examine witnesses is not 
entitled as of right to such an order and an 
order refusing the issue of a commission to 
examine witnesses is not a“judgment" within 
Cl 15 of the Letters Patent, and no appeal 
lies from such an order [35 M 1 (F.B ) , 
1920 C. 894 , 3 R 293 ; 3 R. 605, Foil. , 2 f.C 
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(c) any person lesicleut beyond the local limits of its jurisdiction ; 

(b) any person who IS about to leave such limits before the date on 
w'hich he is required to be examined in Court; and 

(c) i[any person in the service of the Crown] who cannot, in the 
opinion of the Court, attend without detriment to the public service. 

(2) Such commission may be issued to any Court, not being a High Court, 
within the local limits of whose j'urisdiction such person resides, or to any 
pleader or other person whom the Court issuing the commission may appoint. 

(3) The Court on issuing any commission under this rule shall direct 
whether the commission shall be returned to itself or to any subordinate Court. 

5. [S. 387.] Where any Court to which application is made for the issue 
of a commission for the examination of a person 
residing at any place not within British India is 
satisfied that the evidence of such person is neces- 
sary, the Court may issue such commission or a 


Commission or request to 
examine witness not within 
British India. 

letter of request 


Court to examine ■witness 
pursuant to commission. 


7 [S. 389. J 


6. [S. 388.] Every Court receiving a commis- 
sion for the examination of any person shall examine 
him or cause him to be examined pursuant thereto. 
Where a commission has been duly executed, it shall be re- 
turned, together with the evidence taken undei it, to 
Return of commission Q^urt from which it was issued, unless the order 
m eposi ions o wi e • issuing the commission has otherwise directed, in 
which case the commission shall be returned in terras, 
of such order; and the commission and the return thereto and the evidence taken 
under it shall (subject to the provisions of the next following rule) form part 
of the record of the suit. 

8. [S. 390.] Evidence taken under a commis- 


When depositions maybe 
read in evidence. 


Sion shall not be read as evidence in the suit without 
the consent of the party against whom the same is 
offered, unless— 


Leg. Ref. 

^For words' any civil or milita^ officer of 
the Government’ the words in brackets 
substituted by the Government of India 
have been (.Adaptation of Indian Laws) 
Order, 1937. 


Notes. 

157, Expl.] 152 r C. 264=36 ' Bom.L.R. 272= 
1934 E 168 

0. 26, R. 5.— The costs of a commission to 
England should be taxed on the same scale 
and principle as would be adopted in England 
IS B. 209 Proper procedure for examina- 
tion of witnesses in England would appear 
to be the issue of a commission in accord- 
ance with the provisions of Statute 22 Viet, 
Ch. 20, as laid down in Para. 1, Part E, Ch. 1 0 
of the Rules and Orders of the Lahore High 
Court Vol. 1, 1930. Of course, the issue of 
a commission for examination of a witness 
in a distant country is bound to cause delay 
and a Court will be fully justified in satisfy- 
ing Itself that the evidence is really relevant 
and necessary for the purposes of the case 
before issuing process But a party cannot 
obviously be depnved of the opportunity of 
producing his evidence merely on the 
ground that it may involve some delay. Such 
a procedure would be nothing short of denial 
of justice, 39 P.L.R. 345=1937 L. 73. 


0. 26, R 6 —A party who has not joined in 
a commission is entitled to cross-examine the 
witnesses who are examined under it. 14 W 
RO.C 17. 

0 26, R. 8.— The evidence taken on com- 
mission does not ipso facto become evi- 
dence in a case. It has to be offered by the 
party who has examined the witness on com- 
mission and It has to be accepted by the 
Court after hearing the opposite party 
and unless it is tendered by the party and 
accepted by the Court it is not to be consi- 
dered as evidence in the case. 37 C W N. 
1045. When a defendant examines a witness 
on commission and the commission is return- 
ed to the Court, the plaintiff in opening his 
case is entitled to treat the evidence as part 
of the record, without treating it as his own 
evidence. 26 C. 591. That the evidence was 
given in the absence of the_ other side is not 
enough to make the deposition of a witness 
taken on commission inadmissible 10 W.R 
236. A Court may_ refuse to hear read m 
evidence the deposition of a defendant taken 
on commission, where there is no evidence to 
prove that the defendant was unable to attend 
personally at the time of the Inal. 22 WR. 
331. A party, who wishes to rely on evidence 
taken on commission, must either obtain the 
consent of the party against whom he offers 
it, to its being read as evidence in the suit, or 
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(o) ihe person who gave the evidence is beyond the jurisdiction of the 
Court, or dead or unable from sickness or infirmity to attend to be personally 
examined, or exempted from personal appearance m Court, or is i[any person 
in the service of the Crown] who cannot, in the opinion of the Court, attend 
without detriment to the public service, or 

(b) the Court in its discretion dispenses with the proof of any of the cir- 
cumstances mentioned in clause (a), and authorizes the evidence of any person 
being read as evidence in the suit, notwithstanding proof that the cause for 
taking such evidence by commission has ceased at the time of reading the same. 

Commissions for local investigations. 


9. [S. 392.] In any suit in which the Court deems a local investigation to 
to make requisite or proper for the purpose of elucidating 
loSTnvestigaiions m dispute, or of ascertaining the maikel 

value of any property, or the amount of any mesne 
profits or damages or annual net profits, the Court may issue a commission to 


Leg. Ref. 

^For words 'a civil or military officer of 
the Government,’ the words in brackets 
have been substituted by the Government 
of India (Adaptation of Indian Laws) 
Order, 1937 

Notes. 

have It read as evidence m the suit after com- 
plying with one the conditions laid down in 
R. 8 (a) or persuade the Court in its discre- 
tion to dispense with the proof of any of the 
circumstances mentioned in R. 8 (o) and to 
authorize the evidence being read as 
evidence in the suit, notwithstanding 
the want of proof of the existence of 
such circumstances Each of the alterna- 
tives involves a request to have the evidence 
read as evidence in the suit 122 I.C 396.= 
1930 S. 89. See also 63 C 914. Evidence 
taken on commission, until tendered and ad- 
mitted as evidence m the suit, cannot be made 
use of by either party 30 C 999 (1003); 9 
CW.N. 794. On this point, see also 1926 S. 
34 ; 44 CL.J. 288=1927 C 43; 32 CW.N 128. 
Deposition of sick person admitted without 
objection— Appellate Court should not reject 
deposition 1929 C. 591. A Court has no 
power under 0 26, R 8to reject the report 
and evidence in a commission enquiry. 14 
R D 548, The expression "beyond the juris- 
diction of the Court" in 0.26, R. 8, CP. Code, 
has reference to the question whether or not 
the witness is m reach of the compelling oi 
disciplinaiy powers of the Court in his capa- 
city of a witness or potential witness, and 
the matter would therefore fall within the 
purview of 0, 16, R. 19, C. P Code, under 
which no witness is to be ordeied to attend in 
person unless he is resident within a certain 
distance from the Court. 63 C. 914 
0. 26, R 9 : Application of Rule,— The 
rule applies to proceedings under S. 158 of 
the Bengal Tenancy Act. 17 C 277, There 
is no error of law when a judge does not 
direct a local investigation of his own motion 
in a case where he is not moved to do so 
by the parties. BL.R (Sup.) Vol 358 It 
is within the discretion of the Court to order 
or refuse a local inquiry. 12 W.R 76. The 
issue of commission is a matter in the discre- 


tion ol Court, and if the discretion is w i ongly 
exercised, the question ought to be raised, 
before Court of first appeal. It cannot be 
agitated for first time in second appeal. 1933 
P. 542. Application for local investigation 
by Court on the day set down for trial would 
not be granted 13 I C. 194 The local in- 
vestigation pre-supposes the existence on 
recoid of independent evidence which le- 
quiresto be elucidated 16 M. 350. The 
rule does not authorize Court to delegate to 
a commissioner the trial of any material 
issue which it is bound to try 16 M, 350. 
Object of local investigation is to obtain 
evidence which from its peculiar nature can 
only be obtained on the spot 2 N W.P 196. 
A commission for local investigation cannot 
be issued after the evidence is closed and the 
case is ready for judgment 51 IC3^. 
Wheie a party_ to a local investigation goes 
on with the trial he cannot at the last mo- 
ment ask for giving fresh evidence against 
report of such investigation 16 I C 39. 
Restitution— Commissioner appointed to as- 
certain mesne profits— Commissioner taking 
evidence as to possession and recording 
finding— Court acting on the same is illegal 
and ultra vires. 9 Pat L.T 258=109 1 C 641 
(1)=1928 P. 278 On this rule, see 37 CW.N. 
143=144 I C. 870=1933 C. 475, cited under 
R. 4, supra 

Who can be appointed.— A Judge from 
whose decision an appeal is pending, i-, a 
most unsuitable person to make a local in- 
vestigation. 17 W.R. 300. A Jud§e may make 
a local inspection in person at his discretion. 
Under the present Code, a Judge may issue a 
commission in any case wheie he deems it fit 
to do so irrespective of his own convenience 
44 M 640=40 M L.J 554. The District Judge 
can appoint a Munsiff to be Commissioner. 
11 C.LR 533. For instance of improper 


appointments, see 6 W R. 81. 

Objections to report.— Parties are entitl- 
ed to object to the Commissioner’s report 
and prove their objection by examining the 
Commissioner or other witness 42 1 C 221= 
164 P W R 1917 , 38 1 C. 491 ; 19 CL J. 87=18 
C W.N 697 : 72 P L R. 1914=22 I.C 526. It 
is within the discretion of a Judge to a^pt 
the report of a Ciommissioner. 47 1 C. 650=28 
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such person as it ihmks fit directing him to make such investigation and to 
report thereon to the Court: 

Provided that, where the 3 [Provincial J Goveinment has made rules as to 
the persons to whom such commission shall be issued, the Court shall be bound 
by such rules. 

10. [S. 393 ] ( 1 ) The Commissioner, after such local inspection as he 
deems necessary and after reducing to writing the 
Procedure of Commis- evidence taken by him, shall leturn such evidence 
together with his report in writing signed by him to 

the Court. 


Leg, Ref. 

^ For word ‘local', the word 'Provincial' 
has been substituted by the Government of 
India (Adaptation of Indian Laws) Order, 
1937. 

Notes. 

C.L.J. 203. A defendant who does not appear 
before a (Commissioner cannot ordinarily 
object to his report. 60 1 C. 434. Court has a 
discretion to permit or retuse a party to exa- 
mine the Commissioner. 47 I C 650=28 C.L. 
J. 203 Objections to the report of a Com- 
missioner cannot be laised for the first time 
m second appeal. 27 LC 598=70 ILL R. 
1915. 

Superseding Commissioner. — A local 
Commissioner appointed by consent of parties 
cannot be superseded simply on the ground 
that he is incompetent to go into the accounts 
being Ignorant of the language. 27 LC. 598 
=:70P.LR. 1915 

Second inquiry.— When an inquiry is 
being carried on, a second inquiry should not 
be ordered without setting aside the first 23 
W.R 93; 12010 737=1930 M 236. Where 
the result of a local investigation is unsatis- 
factory the Court is not bound to order 
another inquiry. It can decide the case on the 
evidence. 50 1.C. 301. When a Judge has 
ordered his successor should not interfere 
with the order but should carry it out 1 W. 
R. 102 The appellate Court should not 
order local investigation where the parties 
refused to have one in the lower Court. 12 
C. 45. Practice in Malabar of issuing suc- 
cessive commissions in cases under Malabar 
Compensation for Tenants’ Improvement 
Act, for arriving at valuations is not regular. 
55 M. 656=138 LC. 114=1932 M. 482=62 M 
L,L 629 

O t.6, R. 10 [N.B • See also under R. 9] — 
A commission issued to an Amin to hold 
local investigation is not a process within the 
meaning of Cl (1) of S. 20 of the Court-Fees 
Act. l7 C 28i. When a Commissioner is 
appointed to prepare a map of a locality, 
statements of village officers made to him 
with regard to the right in suit are admissi- 
ble in evidence 24 B. 43 Commissioner for 
ascertainment of mesne profits may rely on 
local inspection but mustiecord witnesses' 
evidence. 47 M 800=1925 M. 145=48 M.L J. 
89; 92 IC 133=1925 M. 145. Evident 
taken should only be with reference to points 
for the determination of which local inspec- 
tion is required. 9 W.R. 83. See also 17 "W. 
R. 282. A Commissioner should give to the 


parties notice of the time when the local in- 
vestigation is to be held. 12 M. 139, 17 W.R. 
236. See R. 18 Commissioner's report is" 
only evidence and not binding on the Court— 
If report is not satisfactory Court can order 
another commission 7 Pat L.T 795=96 1 C. 
327=1926 P.462, 157 LC 530=1935 A L.J. 
427=1935 A. 422 A second commission 
should not be issued by the Court foi the 
same purpose for which the first was issued, 
unless the Court is dissatisfied with the 
repoit of the fiist, m which case, the Court 
should not take into consideration the report 
of the first Commissioner 54 M 239=1301. 
C 470=1931 M 73=60 M L.J 450. Decree 
based on incomplete report of Commissioner 
can be set aside. 104 I C. 369=9 Lah.L.J. 
339. Evidence of possession recorded by a 
Commissioner who is appointed in a suit for 
possession of land, not for the purpose of 
examining witnesses, but for the purpose of 
relaying the settlement boundaries and to 
ascertain and determine whether the suitland 
was within a particular patta, is not admis- 
sible in evidence in the suit to prove the pos- 
session of the land. 40 C.W.N. 582. The 
report submitted by a Commissioner after a 
local investigation is not admissible in 
evidence without the Commis'sioner’s verifi- 
cation in (Jourt 1935 R.D. 319. Under R, 10, 
the Commissioner's report is evidence in the 
suit and shall form part of the record A 
party to the suit is, therefore, entitled to have 
the report, for what it is worth, considered 
by the Court before it reaches its conclusion 
on any issue 163 LC 36=1936 MWN 935 
=1935 M. 918. The report of a Commis- 
sioner in a_ previous suit is not admissible m 
evidence in a subsequent suit, unless its 
accuracy be proved 12 CL.R. 50 The 
report cannot be rejected incase the Com- 
missioner’s remuneration has not been paid. 
17 C. 281 : and his report is evidence only on 
the point to which the commission refers. 14 
W.R, 493 ; 24 W R. After receipt of the 
report, a day should be fixed for hearing ob- 
jections, and notice given to the parties 21 
W R 2 The time fixed for the return of the 
commission can be extended. 9 B 250. A plea 
der who is appointed Commissioner for the 
purpose of relaying a large number ol dags 
of a very old chitta having no bearings on the 
Field Book but giving only the lengths of the 
different dflffj, will not be disentitled to any 
fee, merely because the work done by him is 
found to be inaccurate, in the absence of any 
finding that he has done his work carelessly 
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(2) The leport of the Commissioner and the evidence taken by him (but 

not the evidence without the report) shall be evi- 
Keport and depositions to dgnee in the suit and shall form part of the record; 
be evidence in sui . the Court or, with the permission of the Court, 

any of the parties to the suit may examine the Commissioner personally in open 
. Court touching any of the matters referied to him or 
eSSd mentioned in his report, or as to his report, or as to 
the manner m which he has made the investigation. 

(3) Where the Court is for any reason dissatisfied with the proceedings 
of the Commissioner, u may direct such furthei inquiry to be made as it shall 
think fit. 

Commissions to examine accounts 

11. [S. 394 ] In any suit m which an examination or adjustmen. of 
accounts is necessary, the Court may issue a commis- 
Commission to examine |.q person as it thinks fit directing him tO' 

or adjust account. examination or adjustment. 


12. [S. 395 ] (1) The Court shall furnish the Commissioner with such 
part of the proceedings and such instructions as 
Court to give Commis- appear necessary, and the instructions shall distinctly 
specify whether the Commissioner is merely to trans- 
mit the proceedings which he may hold on the inquiry, 


Notes. 

or negligently or that he was actuated by 
improper motives or that he was incompetent 
to do that kind of work 40 C.W.N 928 
Appeal.— No appeal will he from an order 
directing a local investigation 7 W R 425. 
See also 12WR.76 

0. 26, R 11 [N.B See also under R 9] — 
This rule merely entitles the Court to appoint 
a Commissioner to examine accounts when it 
is necessary to examine the accounts, but it 
has first to be shown that it is necessary to 
examine them. When 111 a suit on a promis- 
sory note the defendant puts in no defence, it 
IS impossible to say whether it is necessary 
to examine the accounts or not. 1937 N. 136 
As regards the procedure to be adopted in 
taking accounts, see 7 C 6S4 See also 6 C. 
754; 14 C 147, 87 I C 764=1926 C 349; 91 1. 
C. 766=1925 S 265 Commissioner is to 
determine only the quantum and not the 
factum of a liability of an agent. 52 C. 766 
=1925 C. 1069 Court cannot delegate all its 
powers and functions in the matter of taking 
evidence and determining issues to a Com- 
missioner 89 1 C. 333 See also 89 1 C 343 
=1925 P 576; 53 A 190=58 I.A 173=1931 
P.C. 136=61 M.L J 665 (PC ). Where in a 
suit for dissolution and settlement of 
accounts of a partnership business, a dispute 
arises as to which of the parties is m posses- 
sion of the account-books, the Court should 
not leave it to the Commissioner, who is ap- 
pointed to examine accounts and to submit a 
scheme for the winding up, to decide that 
question, as it does not fall within his ordi- 
nary duties. It is the duty of the Court to 
record the evidence and to decide that ques- 
tion Itself, and not to appoint a commissioner 
for that purpose 160 I C. M2=1936 L. 458. 
Decree based on incomplete report of Com- 
missioner can be set aside 104 1.C. 369=9 


L.L.J 339 The remuneration ot a Com- 
missioner appointed to examine accounts 
should, as a rule, be a definite amount, and 
not a monthly allowance 3 M. 259 No 
objection can be taken to the oider of a Judge 
appointing a Commissioner for taking ac- 
counts from a guardian of property. 1929 
P 626 

Mixed questions of fact and LAw.~It is 
as a rule expedient to refer to a local Com- 
missioner mixed questions of fact and law,. 
e g , whether a particular business was o£ a 
gambling nature. The distinction between 
contracts which are legitimate and genuine 
trading transactions of a speculative chaiac- 
ter and contracts which are simply gaming* 
and wagering transactions is frequently a 
narrow one and difficultof determinationeven 
after the examination of the parties concern- 
ed, the course of the business and the nature 
of the contracts. It certamtly is not a ques- 
tion which can safely be left to the decision 
of a local Commissioner. 58 LA. 173=53 A, 
190=1931 P C 136=61 M L.J 665 (P.C ). 

O 26, R. 12 [N.B • See also under R 9],— 
Although (Commissioner's report should have 
very great weight attached to it, it is not 
absolutely binding. 6 M H C R 36 See also 6' 
MHCR(A.C)149 and 1 I.A 34b,72PLR 
1914=22 1 C 526. (Suit for dissolution of 
partnership.) Commissioner's report and the 
opinion he expressed on the evidence is 
merely a piece of evidence to be considered 
by Judge It is the duty of Judge to consider 
every objection of fact or of law made 
by the parties to the report to show the 
nature of the objection in his judgment and 
his grounds for allowing or dismissing it 27 
SL.R 194=1933 3.327 As to what Commis- 
sioner's report should contain, see 3 B 161 
When a Commissioner makes a report. Court 
of first instance and Court of appeal should 
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or also to ’•eport his I'vn cpmion on the point referred for his examina- 

(2) The proceedings and report (if any) of the 
Frocccdin^i and teport to Commissioner shall be evidence in the suit, but where 
oe eiidence. Court may Court has reason to be dissatisfied with them, it 
direct further inquirj. direct such further inquiry as it shall think fit. 

Commissions to make partitions. 

13 fS. 396, para. 1.] Where a preliminary decree for partition has been 

passed, the Court may, many case not piovided for 
Commission to make par- section 54, issue a commission to such person as it 
lilion of immoveable pro- to make the partition or separation accord- 

lOg to the rights as declared in such decree. 

14 [S 396, paras. 2 & 3] (1) The Commissioner shall, after such 

inquiry as may be necessary, divide the property into 
Procedure of Commis- man y shares as may be directed by the order undei 
which the commission was issued, and shall allot such 
shares to the parties, and may, if authorized Iheieto by the said order, award 
sums to be paid for the purpose of equalizing the value of the shares. 

(2) The Commissioner shall then prepare and sign a report or the Com- 
missioners (where the commission was issued to more than one person and they 
cannot agree) shall prepare and sign separate reports appointing the share of 
each party and distinguishing each share (if so directed by the said order) by 


Notes. 

consider it before accepting a decree in 
accordance with it S C.WN 692 Com- 
mission for examining accounts— Report- 
Party whether can adduce evidence to rebut 
—Duty of Court to give time to party to 
adduce evidence and then decide. 1929 L. 
782=119 1.C. 490. ^ ^ , 

0. 26, R. 13.— The intention of the rule is 
that, upon the first hearing Court shall deter- 
mine whether plaintiff is entitled to a parti- 
tion, and shall ascertain who the several 
persons interested in the pioperty are. 7 C. 
318 See also 18MLT 145=2 L.W 693. 
Proceedings taken undei this rule are pro- 
ceedings in suit Itself, and not proceedings in 
execution of a decree. 22 C at 432. 
Court has no power under this rule to order 
its Amin to cause a wall to be built separat- 
ing portions of property of which partition 
has been decreed 19 A. 194 The w'ord 
*'person" has been used m the singular to 
meet the rulings in 29 A. 235 (F B.) , 6 Bom 
LR 586 Powers of.Coramissioner appoint- 
ed to make a partition— Difference between 
Commissioner and arbitrator 1927 P. 135= 
95 1 C. 321=7 Pat.L.T 739. 

Appeal.— N o ap^al lies from an order 
appomting a Commissioner 16 M.L J 21. 

0. 26, R. 14 • Scope —Application for par- 
tition by compromise is not application for 
execution 2 L W. 693=30 1 C 380. A cast- 
ing of lots for the purpose of allotting shares 
to the parties is not opposed to R 14 29 1 C 
245=2 L W 430 ^ The most equitable way 
by which properties could be assigned to co- 
parceners will be to draw lots after dividing 
the properties with reference to the number 


of shares 29 1 C. 245=2 L W 430. Commis- 
sioner cannot prepare a number of schemes 
and ask the Court to accept one 6 Bom L R. 
586 Commissionei, allotment by— .approv- 
ed by order of Court-Effect 14 MLT, 
157=20 1 C 908, Objections are entertain- 
able to the report of the Commissioner under 
R. 14. 25 1 C 277 In dealing with the objec- 
tions to the report of a Commissioner an 
appellate Court has the same power as the 
Original Court 56 LC 972=12 BurL.T 
228 A party cannot be heard in the appellate 
Court unless he had filed his objections in 
the original Court. 56 1.C. 972=12 Bur L.T, 
228, 

Appeal.— An application under this rule 
for the appointment of a Commissioner is 
not a matter coming within the scope of S 47 
and appeal lies from an order made onil. 
17 M L J. 144. But no appeal lies against an 
order of Court confirming or varying a 
report of a Commissioner made in a parti- 
tion suit under R. 14 (3) 91 1.C 317=1926 

0 195. 

Practice and Procedure — R. 14 entitles 
the parties to substantiate their objections to 
the report of the Commissioner, but in such 
cases as a rule of practice the Commissioner 
should first be examined with reference to 
the objections, if any, and if it appears from 
the statement of the Commissioner that 
there is ground for fuithcr enquiry into any 
matter which is raised in the objections, 
then the parties should be allowed to produce 
evidence or the Commissioner directed to 
amend the report accordingly, 157 I.C 480 
(2)=37P.LR 252=1935 L. SOI. 
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metes and bounds. Such report or reports shall be annexed to the commission 
and transmitted to the Court ; and the Court, after hearing any objections which 
the parties may make to the reporter reports, shall confirm, vary or set aside the 
same. 

(3) Where the Court confirms or varies the report or reports it shall 
pass a decree in accordance with the same as confirmed or varied; but where 
the Court sets aside the report or reports it shall either issue a new commission 
or make such other order as it shall think fit. 


Lot. Am. — [Patna.] 0. 26, R. 14. Subsiitutc the folio, wmg Joy sub-rules (2) 
and (3) 

(2) The Commissioner shall then prepare and sign a report or the Commissioners 
(inhere the commission was issued to more than one person and they cannot a^ice) shall 
prepare and sign separate reports appointing the share of each pany and distinguisliiog each 
share (if necessary) by metes and hounds. The Commissioner or Commissioners shall append 
to the report, or where there is more than one, to ench report, a schedule showing the plots 
and areas allotted to each party and also unless otherwise directed by the Couit, a map 
showing m difterent colours, tlie plots or portions of plots allotted to each party. In the 
event of a plot being sub-diyided, the area of each subplot shall be given m the schedule 
and also measurements showing how the plot is to be divided. Such report or reports with 
the schedule and the map, if any, shall be annexed to the commissuoa and transmitted to the 
Court; and the Court, after hearing any objections which the parties may make to the repoit 
or reports, shall confirm, Vary or set aside the same. 

(3) Where the Court confirms or varies the repoit or reports it shall pass a decree in 
accordance with the same as confirmed or varied and, when drawing up the final decree shall 
incorporate in the decree the schedule and the map, if any, mentioned in sub-rule (2) above, 
as confirmed or varied by the Court, The whole report or reports of the Commissioner or 
Commissioners shall not ordinarily be entered in the decree. When the Court sets aside the 
report or reports it shall either issue a new commission or make such other ojrder as it shall 
thmk fit. 


General provisions, 

15. [S. 397,] Before issuing any commission under this Order, the Court 
^ order such sum (if any) as it thinks reasonable 

for the expenses of the commission to be, within a 
time to be fixed, paid mto Court by the party at whose 
instance or for whose benefit the commission is issued. 


Notes. 

0. 26, R. 15,— -Court has got power to im- 
.pose any terms that it chooses as condition 
.precedent to granting prayer for local inves- 
tigation. 104 1.C 814=1927 0907. 

Selection of Commissioners— Remunera- 
tion — Principles governing.— Thorough 
competence should be the sole criterion in the 
selection of commissioners and fees fixed 
should not be oppressive Judge should not, 
m the exercise of his discretion, alter behind 
the backs of the parties, fees to which they 
had agreed 1933 P 681 As to the fee for 
execution of a civil Court commission, Court 
IS to fix a sum commensurate with the diffi- 
culty and importance of the work done. If 
only nominal or worthless work has been 
done, manifestly there can be no payment at 
all. There is always the understanding that 
the commissioner possesses the knowledge 
and puls forth the exertion requisite to exe- 
cute the commission efficiently and has in 
fact executed the same in workmanlike 
'manner. The remuneration is not for labour 
expended or for days spent but for an effici- 
ent piece of work If he fails m the respects 
mentioned and merely executes the commis- 
sion nominally, he is not entitled to any fees, 
whether he is a pleader or professional sur- 
■veyor. It is incumbent on Court sciupulous- 
T— 117 


ly to protect the person who has deposited 
money towards commissioner’s fee and all 
the more since he is powerless to protect 
himself against the commissioner And where 
a commissioner has already taken payments 
provisionally, he must refund them if it is 
subsequently found that they have not been 
earned by real work but that the commis- 
sioner has executed the commission only 
nominally. ISO I.C. 630=15 P.L.T, 320=1934 
P 316 (2). The Court should also take into 
account the return which the party has got 
for his money paid towards commissioner’s 
fees 63 C.L.J. 563=40 CWN. 1216. On the 
application of the petitioner, A was appointed 
commissioner for local investigation in a 
suit, he did not finish the work within the 
time fixed by the Court, and time was there- 
fore extended to him on several occasions. 
Ultimately after taking further time, he died 
without submitting any report at all to the 
Court and the Court had to direct a fresh 
local investigation. A's widow having 
applied to the Court for payment to 
her of the balance of the fees due to A 
who had already drawn ^ Rs 700 out of 
Court during his life time, out of the 
amount deposited by the petitioner prior to 
the issue of the commission under R. 15, the 
Court directed the petitioner to deposit into 
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Loc Atti -—[Madras,] Rermmbn the existing R 15 in 0. 26 as R. 15 (1) and' 

wjer/ the followiiig as Scjb-iulc (2) r ^ 

(2) Belore executing and rtturning an} commission issued by foreign Courts under 
the provisions of S. 78, iho Court or the Commissioner reqmred to execute the commission 
may levy sucli tec as the High Court may Trom time to time prescribe m this beh^f m, 
addition to the fees prescribed for the issue of summons to witnesses and for expenses of 
such vitnesse'^ under R. 2 of 0. 16. 

16. [S. 398.] Any Commissioner appointed' 
Powers of Commis- under this Order may, unless otherwise directed by 
the order of appointment— 

(o) examine the parties themselves and any witness whom they or any 
of them may produce, and any other person whom the Commissioner thinks 
proper to call upon to give evidence in the matter referred to him ; 

(h) call for and examine documents and other things relevant to the 
subject of inquiry; 

(c) at any reasonable lime enter upon or into any land or building 
mentioned in the order. 


XNOces.. 

Court a sum of Rs. 2,050. The value of the 
property m suit was Rs. 7,800. Held, in revi- 
sion, that the Court, in view of the facts, 
was not justified in making the order sum- 
marily, calling on the petitioner to deposit 
die amount, and that therefore the order 
must be set aside without prejudice to the 
rights of the widow’ to take such steps as 
were open to her under the law' to recover 
any excess amount which might justly be due 
to her husband A, in respect of the work 
done by him. {]b%d.) 

Commissioner's Fees.— Under R, 15, Court 
has to order the parties to make the depo- 
sits for the necessary remuneration of the 
^mmissioners and as it has to be entered in 
the decree, it is necessary to determine the 
fee of the Commissioner before the final 
disposal of the case. 57 I C 291=1 P.L.T 
170. There must he some confidence reposed 
in the Commissioners, who are pleaders and 
officers of the Court, and their report. 47 1 
C 291=1 PX.T. 171. It IS not proper that 
the Commissioner should be left to realise 
bis fees by execution. 9 LC 315=15 CW N 
221. See also 52 C. 269=1925 C 57. The 
proper course is to call on the plaintiff to 
deposit the full amount in Court and refuse 
to draw up the decree before the sum is so 
deposited. 9 LC 313=15 C W.N. 221 If the 
defendant also is liable to pay a share, the 
plaintiff ought to be made to deposit it in 
Court and such sum ought to he allowed to 
the plamtiffin the decree (Ibid) The Court 
will not order the costs of a commission to 
examine a defendant who is a parda lady, to 
be paid by her. 5 C. 866 , 10 C.W N. 234. The 
Court has power to grant the examination of 
witness on commission, on condition of the 
applicant depositing the costs of the other 
party in attending the commission, 159 1 C 
179=1936 P. 33 But the money should 
not be paid directly to the part} but must be 
deposited in Court as security for such costs 
as may be payable to the opposite party in 
the matter of commission. 159 LC. 179=1936 
P 33. 

Sarr.— A Commissioner can sue for the 
recovery of his remuneration. 4 M. 399. But 


cannot seek to recover it by way of execu^ 
tion. 10 MLJ. 241 Where money is not 
deposited m Court, an order passed on the 
Commissioner’s application directing pay- 
ment to him is covered by S. 36 and is a 
decree under S 47. 52 C. 269=1925 C. 57= 
84 1 C 724 

Execution —Court has jurisdiction to 
pass an order demanding commission fee 
after the return of the commission and such 
order canbe executed by the Commissioner. 
147 1 C. 784 (2)=34 P.L.R 1043=1934 L. 46. 
The order of a Court directing the parties to 
a partition suit to deposit the Amin’s fees is 
not capable of execution. 21 LC 191. See also 
91 C 313=15 C.W.N 221. District Judge 
has no power to disallow a portion of the 
remuneration claimed by a Commissioner 
for local investigation in connection with a 
suit pending in the Court of the Subordinate 
Judge. 44 LC. 496=23 C.WN. 295. On this 
rule see also 3 M 259, 17 C. 281 and 15 B. 
209 


0. 26, R 16— R. 16 (a) has nothing to do 
with the question of title of the parties to 
shares other than those admitted in the plead 
ings or declared in the preliminary decree. 
146 I.C. 353=1934 P. 32. Where a case is 
remanded to lower Court for taking accounts 
the lattei Court has jurisdiction to appoint 
a Commissioner for such purpose. 14 A 23, 
Dist.), 1934 P. 35 _ An Amm appointed to 
hold a local investigation has power to ex- 
amine witnesses relative to the matter he has 
to inquire into. 1 B.L.R. (S.N ) 2 The Com- 
missioner cannot deal with the case as if he 
IS the judge or arbitrator If the report 
does not show what the accounts are, it is 
waste paper. 6CLJ. 105. The delegation 
of power to Commissioner by Court cannot 
extend to the delegation to the Commissioner 
of the Court's duty of deciding questions 
which have been raised or which are sought 
to be raised as definite issues m the suit. 159 
I.C 23=42 L.W 574=1935 M. 888. Where 
statements recorded on commission were not 
read over to the witness they are admissible 
in evidence and it is open to the Court to 
grant sanction for perjury in respect of such 
statements 74 I.C 445=1923 0 119. 
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17, [S. 399.] (1) The provisions of this Code relating to the summoning, 

attendance and examination of witnesses, and to the 
Attendance and examina- remuneration of, and penalties to be imposed upon. 

Witnesses, shall apply to persons required to give 
' evidence or to pi oduce documents under this Order 

whether the commission in execution of which they are so required has been 
issued by a Court situate within or by a Court situate beyond the limits of 
British India, and for the purposes of this rule the Commissioner shall be deem- 
ed to be a Civil Court. 

(2) A Commissioner may apply to any Court (not being a High Court) 
within the local limits of whose jurisdiction a witness resides for the issue of 
any process which he may find it necessary to issue to or against such witness, 
and such Court may, in its discretion, issue such process as it considers reason- 
able aud proper, 

18. [S. 400.] (1) Where a commission is issued under this Order, the 

Court shall direct that the parties to the suit shall 
Parties to appear before appear before the Commissioner in person or by their 
Commissioner. pleaders. 

(2) Where all or any of the parties do not so appear, the Commissioner 
may proceed in their absence. 

Loc. Ams. — [Allahabad and Oudh.] In 0 26, R. 18, sub-rule (1) after the 
words “bj their agents oi pleaders,” substitute a comma jor the full stop and add the 
following words — “and shall direct the party applying for examination of the witness, 
or in Its discretion any other party to the salt, to supply the Commissioner with a copy of 
the pleadings and issues." 

[Rangoon ] The following shall be substituted for 0 26, R. 18, sub-rule (1) 

“When a commission is issued undci this order, the parties to the suit shall appear 
before the Commissioner in person or by their agents or pleadeis, unless otherwise directed 
by the Court, within fifteen days ” 

The following shall be added as Rr 19 to 26 of 0. 26 respectively. 
(This was added before the amendments of Rr 19 to 22 by the Indian Legislature in 1932.) 
Fees to Commissioners for Local Investigation and Commissioiilers for partition or to take 
accounts or for the examimtion af zvitnesses. 

19, Civil Courts in issuing commissions will be guided by the provisions of R. 15, 
and subject to the provisions of R. 23 will exercise their own judgment in fixing a reason- 
able sum for the expenses of the commission 

20 Under (Government of India Resolution in the Home Department (Judicial 
No. 101101, dated the 21st July, 1875) Judiaal Officers are prohibited from acceptmg any 
remuneration for executing commissions issued by Courts of other provinces. 

21. It IS to be undci stood that no part of the fees sent for the execution of a com- 
mission is to be accepted, either personally or on behalf of Government The execution of a 
commission is an official duty which Judiaal Officers aie bound to perform -when called 
upon, and is not work undertaken for a private body. 

22 In all cases the unexpended balance, which remains after all charges have been 
deducted, should be returned to the Court issuing the commission. 

23 The following fees are to be allowed to Commissioners of Partition or to take 
accounts or for the examination of witnesses namely.— 

Commissioners’ fees for every effective meeting shall not exceed three gold mohurs 
for the first two hours and one gold mohur for each succeeding hour. 

Fees to Commissioners fdr administering on oath or solemn affirmation to a declarant df an 
affidemt 

24 When under the orders of aCourt in the town of Rangoon, or of a District Court, 
an oath or solemn affirmation is administered to a declarant of an affidavit at his request 
elsewhere than at the Couit, a fee of Rs. 16 shall be paid by the said declarant: Provided 
that— 


Notes. 

0. 26, R n.See 23 C 404. Examination 
of witness on commission— Death of party 
during examination— Commissioner proceed 
ing with examination and returning commis- 
sion— Legality— Examination to be taken 
outafresn and not continued. IISI.C. 240 


=10 PL.T. 51=1929 P.lOl. 

0. 26, R 18.— 0.26, R. 18 is mandatory 
and the Court cannot issue an ex parte com- 
mission 40 L.W. 358=151 1.C. 941=1934 M. 
548 A party refusing to appear before an 
Amin is not at liberty afterwards to take 
any objection to his report. 6 W.R. 130. 
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(a) the adrai.ji'it'rllon ol the oath or of solemn affirmation elsewhere than in Court 
shall be nutliori/cd by the Court by order in writing; 

(b) if moic than one affidavit is taken at the same time and place, the fee shlall be 

Rs. 8 lor each affidavit after the first, r azj * * 

(c) in no case shall the fees for taking any number of aihdaMts at the same time 

and place exceed Rs. 80; . 

(d) in pauper smts and appeals, when the aflidavit of a pauper is taken, no fee shall 

be cha^|ed ^ 24 shall be taken out of Court hours. The fees 

shall be retained by the Commissioner for adfflimstermg the oath or sdemn affirmation, 

26. No fee shall be chaiged for the administration of an oath under the order of 
any Court other than those specified in R. 24. 

0. 26, R. 26 —After R. 26 insert the following headings and rules, namely:— 

“Commission issued at the instance of Foreign Tiibunals ” 

27. (1) If a High Court is satisfied— 

(a) that a foreign Court situated m a foreign countiy wishes to obtain the evidence 
of a witness in any proceeding befote il, 

(b) that the proceeding is of a civil natme; and 

(c) that the witness is lesiding within the litmits of the High Court’s appellate juris- 

diction, It may, subject to the provisions of R. 28, issue a commission for the examination 
of such witness. , . v ..v , / . 

(2) Evidence may be given ot the matters specified m els. (a), ( 6 ) and (c) of sub- 
rule ( 1 ) — 

(a) by a certificate signed by the consular officer of the foreign country of the 
higher rank in India and tiansmitted to the High Court, through the Governor-General in 
Council; or 

(j) by a letter of request issued by the foreign Court and transmitted to the High 
Court thiough the Governor-General in O^imal, or 

(c) by a letter of request issued by the foieigii Court and produced before the High 
Court by a party to the pioceeding. 

28. The High Court may issue a commission under R. 27— 

(a) upon application by a party to the proceeding before the foreign Court; or 

(b) upon an application by a law officer of the Local Government acting under 
instruction from the Local Government. 

29 A commission under R, 27 may be issued to ariy Court within the local limits 
of whose jurisdiction the witness resides, or where the High Court is established under 
the Indian High Court’s Act, 1861, or the Government of India Act, 1915, and the witness 
resides within the local limits of its ordinary original avil jurisdiction, to any person whom 
the Court thinks fit to execute the commission. 

30. The provisions of Rr. 6 , IS, 16, 17 and 18 of this Order in soi 'far aa they are 
applicable shall apply to the issue, execution and return of such commissions, and when 
any such commission has been duly executed, it shall be returned, together with the 
evidence taken under it, to the High Court, which shall forward it to the Governor-General 
in Council, along with the letter of request for transmission to the foreign Court ’’ 


Commissions issued at the instance of Foreign Tribunals. 
i[19. (1) If a High Court is satisfied— 

(a) that a foreign Court situated in a foreign country wishes to obtain 
the evidence of a witness in any proceeding before it, 

(&) that the proceeding is of a civil nature, and 
(c) that the witness is residing within the limits of the High Couit’s 
appellate jurisdiction, it may, subject to the provisions of rule ^0, issue a com- 
mission for the examination of such witness. 

(2) Evidence may be given of the matters specified in clauses (a), (b) 
and (c) of sub-rule ( 1)— ^ v y 

(a) by a certificate signed by the consular officer of the foreign country 
of the highest rank m India and transmitted to the High Court through the 
«[Cential Government] or ©a 

* 1 . XT- issued by the foreign court and transmitted to 

the High Court through the 2 [Central Government], or 


Leg. Ref. 

^ This section was inserted by Act X of 
1932. 


Substituted for ‘Governor-General in 
Council by Government of India) Adaptation 
Indian Laws) Order, 1937. 
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(c) by a letter of request issued by the foreign court and produced before 
the High Court by a party to the proceeding.] 

20. l[The High Court may issue a commission under lule 19 — 

(o) upon application by a parly to ihe proceeding before the foreign 
court, or 

{b) upon an application by a law officer of the 3 [Provincial] Government 
acting under insliuctions from the 2( Provincial) Government ] 

21. l[A commission under rule 19 may be issued to any Court within the 
local limits of whose jurisdiction the witness resides, or 3 [-•= s 

the witness resides within the local limits of 4[the ordinary original Civil Juris- 
diction of the High Court] to any person whom the Court thinks fit to execute 
the commission.] 

22. i[The provisions of rules 6, 15, 16, 17 and 18 of this Order ui so li^r 
as they arc applicable shall apply to the issue, execution and return of such com- 
missions, and when any such commission has been duly executed it shall be 
returned, together with the evidence taken under it, to the High Com I, which 
shall forward it to the 5 [Central Government] along with the letter of request 
for transmission to the foreign Court. 

Loc Am — [Madras ] After 0. 26. rciid the following Oidei as 0. 26-A.— 
Order 26-A. 

1 The Court may in any suit issue a commission to such person as it thinks fit to 
translate accounts and other documents which aie not in the language of the Court 

2 The report of the Commissioner shall be evidence m the suit and shall form 
part of the record 

3. Before issuing any commissioin under this order, the Court may order such sum 
(if any) as it thinks leasonable £oi the expenses of the commission to be within a time 
to be fixed, paid into Court by the party at whose instance or foi whose benefit the com- 
mission IS issued " 

ORDER XXVII. 

Suits by or against the 6[Crown | or Public Officers in their 

OFFICIAL CAPACITY. 

1. In any suit by or agamsl the f [Crown] the plaint or wntten statement 
shall be signed by such person as the 6[ Crown] may. 
Suit by or against i 3 y general or special order, appoint in this behalf, 
ICrown.j verified by any person whom the 

fi[Crown] may so appoint and who is acquainted with the facts of the case. 

2 [S, 417.] Persons being ex-o^ao or otherwise authorized to act for the 

6[Crown] m respect of any judicial proceeding shall 
Persons authorized to act deemed to be the recognized agents by whom ap- 
^ pcarances,^acts and applications under this Code may 

be made or done on behalf of the 6[Crown]. 

Leg. Ref. ‘Crown’ has been substituted by the Govern- 

ment of India (Adaptation of Indian Laws) 

^ This section was inserted by Act X of Ordei, 1937. 

1932 ^ ^ For the words ‘Secretary of State for 

^ Substituted for the word ‘Local’ by Gov- India in Council' the word ‘Crown’ has 
emment of India (Adaptation of Indian been substituted by the Government of India 
Laws) Order, 1937. (Adaptation of Indian Laws) Order, 1937. 

®The words ‘where the High Ckiurt is Notes, 

established under the Indian High Courts 

Act, 1861, or the Government of India Act 0 27, R 2.— In a Government appeal the 
1915, and’ have been omitted by ibid. _ ^ vakalat was signed by the Personal Assistant 
*For words ‘its ordinary original Civil to the Collector on behalf of the lattei. It 

Jurisdiction’ the words in brackets have appeared from the Government notification 
been substituted by the Government of India that the Personal Assistant and the Collector 
(Adaptation of Indian Laws) Order, 1937. had been authorised to sign vakalats in such 
® Substituted for words ‘Governor-General suits. Held, that the vakalat was not in pro- 
inCkiunciI' by Government of India (Adapta- per form but that it could be altered after 
tion of Indian Laws) Order, 1937. the appeal has been disposed of. 105 1.C. 84 

*For the word ‘Government’, the word =1928 M. 96. 
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3. fS. ‘ilS.] lu suas by or against the 1 [Crown] instead of inserting in the 

^ plaint the name and description and place of residence 

sufficient to 

insert i[the appropriate name as provided in section 
79, or, if the suit is against the Secretary of State, the words ‘the Secretary of 
Stale'.] ^ 


4. [S. 419.] 2[The Crown pleader in any Court shall be the agent of the 
Agent for Government to Crown for the purpose of receiving processes against 
jeceive process. the Crown issued by such Court.] 


5. [S. 420.] The Court, in fixing the day for the 1 [Crown] to answer to 
„ . , , , the plaint, shall allow a reasonable time for the neces- 

JUS'S? bSo/cS^em: safycomauntoion with the 8[Crown] through the 
ment proper channel, and for the issue of instructions to 

the 3[CTOwnJ pleader to appear and answer on behalf 
of the 3 [Crown] or the Government, and may extend the time at its discretion. 


Loc. Am —[Madras ] For 0 27, R. 5, substitute the folbwing rule-— 


5. The Court in fixing the day for Secretary of State for India in Council to answer 
the plaint shall allow not less than three months' time from the date of summons for the 
necessary_ communication with the Government through the proper channel apd for the 
issue of instructions to the Goveinment Pleader to appear and answei on behalf Qjf the 
said Secretary of State for India in Council or the Go^-ernment and may extend the tune 
at its discretion. 


Attendance of person able 
to answer to questions rela- 
ting to suit against Govern- 
ment. 


6. [S 421.] The Court may also, in any case in 
which the 8[Crown] pleader is not accompanied by 
any person on the part of the 3 [Crown] who may be 
able to answer any material questions relating to the 
suit direct the attendance of such a person. 


7. [S. 423.] (1) Where the defendant is a public officer and, on receiving 
sumoions, considers it proper to make a reference 
enable public officer to make ® [ Crown] before answering the plaint, he may 

reference to Government’. ^0 the Court to grant such extension of the 

' tinie fixed in the summons as may be necessary to 

enable him to make such reference and to receive orders theieon through the 
proper channel. * 


(2) Upon such application the Court shall extend the time for so lone as 
appears to it to be necessary. ^ 


8. [S.426.] (1) Where the 3 [Crown] undertakes the defence of a suit 
Procedure in suits against ^ public officer, the 3 [Crown] pleader, upon 

public officer. being furnished with authority to appear and answer 

the plaint, shall apply to the Court, and upon such 


Leg. Ref. 

Jor the words 'Secretary of State £oi 
India in Couacil’ first occurring, the wore 
Urown and for the same words, occurnnD 
again the words “the appropriate name al 
provided m section 79, or if the suit is agamsi 
'the Secre- 
tary of State have been substituted by the 

* This rule has been substituted by the 

Laws) Order, 1937, m place of the old rule 
which ran as follows:— 


‘The Government pleader in any Court, or 
such other person as the Local Government 
may for any Court appoint in this behalf, 
shall be the agent of 
Agent for Govern- the Government for 
ment to receive pro- the purpose of rece'v- 
ing process against the 
- _ . . Secretary of State for 

^ p Counal issued by such Court," 
j. words ‘Secretary of State for 

India m Council', and for the word ‘Govem- 
ment , the word ‘Crown’ has been substituted 
by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 
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application the Court shall cause a note of his authority to be entered in the 
register of civil suits. 

fS. 427.] (2) Where no application under sub-rule (1) is made by the 
1 [Crown] pleader on or before the day fixed m the notice for the defendant to 
appear and answer, the case shall proceed as in a suit between private parties: 

Provided that the defendant shall not be liable to arrest, nor his property 
■to attachment, otherwise than in execution of a decree. 

8-A. {New) 2 [No such security as is mentioned in rules 5 and 6 of Order 
41 shall be required fiom the Crown or, where the Crown has undei taken the 
defence of the suit, from any public officer sued in respect of an act alleged to 
be done by him in his official capacity.] 

8-B (New) 2[Jn this Order “Crown” and “Crown pleadei’' mean les- 
pectively— 

(a) in relation to any suit by or against the Secretary of State or the 
<;;entral Government, or against a public officer m the service of that Govern- 
ment, the Central Government and such pleader as that Government may 
appoint whether generally or specially for the purposes of this Order ; 

(b) in relation to any suit by or against the Crown Representative, or 
against a public officer employed in connection with the exercise of the func- 
tions of the Crown in its relations with Indian States, the Crown Represen- 
tative and such pleader as he may appoint^ whether generally or specially, 
for the purposes of this Order ; and 

(c) in relation to any suit by, or against a Provincial Government or 
against a public officer in the service of a Province, the Provincial Government 
and the Government pleader, or such other pleader as the Provincial Government 
may appoint, whether generally or specially, for the purposes of this Order.] 

Loc Am. — [Allahabad.] Add the following as R. O ' — 

“9 In every case in which the Government pleader appears for the Goivemment as 
a party on its own account, or for the Government as undertaking, under the provisions of 
R. 8 (1), the defence of a suit against an officer of the Government, he shall in lieu of a 
v ^lrala tnama, file a memorandum on unstamped paper signed by him and stating on whose 
behalf he appears. Such memorandum shall be; as nearly as may be, m the terms of the 
following foim — 

Title of the suit, clt. 

I, A.B , Government Pleadei, appear on behalf of the Secretary of State for India 
jn Council (or the Goiveniment of the United Provinces, or as the case may be). Res- 
pondent (or etc.), in the suit; oi, on behalf of the Government [which, under 0. 27, 
R 8 (1) of (Act V of 1908), has undertaken the ddfence of the suit] respondent (or 
.etc.), in the suit.” 

ORDER XXVIII. 


Officers or soldiers who 
■cannot obtain leave may 
authorize any person to sue 
or defend for them 


Suits dy or against Military 3 [or Naval] Men 4 [or Airmen]. 

1. [S. 465.] (1) Where any officer ^[soldier 
3 (sailor) or airmen] actually 6 [serving under the 
C'rown] in6[such] capacity is a party to a suit, and 
cannot obtain leave of absence for the purpose of 
prosecuting or defending the suit in person, he may 
authorize any person to sue or defend in hiS stead. 

(2) The authority shall b(? in writing and shall be signed by the officer 
4[soldier3(sailor) or airman] in the presence of (a) his Commanding Officer or 
the next subordinate officer, if the party is himself the Commanding Officer, or 
(6) where the officer, soldier 3 [sailor] 4[or airman] is serving in military 
8(naval) 4[or air force] staff employment, the head or other superior officer 


Leg. Ref. 

^ Vide fool-note ‘at p 934. 

® This rule has been inserted newly by the 
'Government of India (Adaptation of Indian 
Laws) Order, 1937 
® Inserted by Act XXXV of 1934. 

^ Inserted by Act X of 1927. 

® For the words ‘serving the Government’ 


the words 'serving under the Crown’ have 
been substituted by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

« Substituted by Act XXXV of 1934. 

Notea. 

0.28, R. 1.— The written authority must 
be filed in the suit. 6 Bom H.C. 20 
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of the office in fie :& employed. Such Commanding or other officer 

shall comilcrsiijn the authoritj , which shall be filed in Court. 

(3) ’.'vlicn so filed the countersignature shall be sufficient proof that the 
authoritvuas duly executed, and that the officer or soldier i[sailor] S[ or air- 
man] b>^vhom it was granted could not obtain leave of absence for the pur- 
pose of piosccuting or defending the suit in person. 

Explanation.— In this Order the expression “Commanding Officer" means 
the officer in actual command for the time being of any regiment, corps t[ship 
detachment or depot to which the officer, soldier i [sailoi ] 2 [or airman] belongs. 

2. [S. 466.] Any person authorized by an officer ^[soldier] t[saiIor] 8[or 
airman] to prosecute or defend a suit in his stead may 
Person so authorized ma> prosecute or defend it in person in the same manner 
act personally or appoint ifgailor] 2[or airman] could do. 

^ :f piesent ; or he may appoint a pleader to prosecute 

or defend the suit on behalf of such officer, 2[soldier] i[sailor] 2[or airman]. 


3. [S. 467.J Processes served upon any person, 
Service on per ..on authorized by an officer soldier l[ sailor], 2 [or air- 

ffrbes^/semce'' under rule I or upon any pleader appointed. 

as aforesaid by such person shall be as effectual as if 
they had been served on the party in person. 


ORDER XXIX. 

Suits by or against Corporations, 

1. [S. 435.] In suits by or against a corporation, any pleading may be 
signed and verified on behalf of the corporation by 
_ Subscription and venfica- secretary or by any director or other principal 
tion of pleading. officer of the corporation who is able to depose to the 


Aieg. KCI. 

’Inserted by Act XXXV of 1934 
^Inserted by Act X of 1927 

Notes. 

0. 29, R 1 : Scope of Rule.— R. 1 comes 
into operation only after the proceedings 
have been validly started and cannot be 
utilized to authorize an unauthorized person 
to institute suits on behalf of the corporation 
1S8 1.C. 346=1935 L, W5. Where the manager 
of a Bank is authorised by the Articles of 
Association to file a suit inith the previous 
sanction of the executive board, a suit insti- 
tuted by him without such sanction is insti- 
tuted without proper authority and the fact 
that the act of the manager was ratified by a 
resolution of the Board of Directors after 
the expiry of the penod of limitation, is of 
no avail. 37 P.L.R. 446. Rule is clearly per- 
missive and not imperative in its terms and 
It lays down mere procedure. The rule, 
however, does not exclude the operation of 
rr 14 and IS of 0. 6. 38 Bom.L.R. 894=1936 
£. 418 R 1 requires that a suit against com- 
panies should be framed, so as to describe 
them by the proper names 43 C. 441=22 C 
L J 241 ; 22 1.C 674=20 CL.J 39 See also 
49 CS24; 2SBomLR 1081=1924 B 155, 
and that a pleading filed by a Corporation 
should be verified by a principal officer of the 
Company. But there is nothing to suggest that 
the heading of the plaint should contain any 


further particulars showing the name and' 
description or place of residence of the 
person who represents such Corporation. 26 
S.L.R. 431=142 I C 361=1933 S. 102 Suit 
against unregistered body— All members 
must be impleaded. 47 A 342=23 A.L.J. 37. 
The plain terms of 0. 6, R. 14, do apply to a 
company, which is a party to an action , under 
that rule the pleading must be signed by the 
paity, but where the party is a company and 
theiefore unable to sign, having regard to the 
words "or for other good cause” the last 
part of the section applies m the case of a 
company. The company can, therefore, 
always authorise some person to sign on 
behalf of the company. If the company does 
not choose to do that, it can act undei R. 1, 
i e., It can rely on that order as in fact con- 
stituting an agent to sign without the neces- 
sity of giving an express authority. In that 
way 0. 29 is read as merely pei missive and 
not mandatory. 32 Bom.L R 1305. But see 
32 PL.R. 655 (0 29, R 1 is permissive and 
0. 6, R. 14 applies to the case of companies 
as well as private persons. A plaint which 
satisfies the requirements of 0. 6, R. 14 
should be taken to have been properly signed. 
See also 134 I.C 1170=1931 S. 178 Suit 
to recover possession of property by Secre- 
tary of Brahma Samaj— Need for permission 
of Court. 49 CL J. 357=1929 C. 445. 

A State Bank in a Native State which, 
is not a corporation as distinct from the 
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facts of the case. 

Loc. Am.— [Madras.] Tiiseri the following as R. 1-A of 0. 29:— 

“1-A. In suits agamat a Local Authority the Court in fixing the day for the de- 
fendant to appear and answer shall allow not less than two. months’ time between the date 
of summons and the date for appearance ” 


2. [S. 436.] Subject to any statutory provision regulating service of 

Service on corporation. P^o^ess, where the suit is against a corporation, the 
nerviLc uu summons may be sei ved— 

(a) on the secretaiy, or on any director, or other principal officer of 
the coiporation, or 

(J) by leaving it or sending it by post addressed to the coiporation at 


Notes. 

State or Maharaja cannot sue m a British 
Indian Court through its Secretary or 
manager 143 I.C. 348=34 P.L.R. 470=1933 
L.4S6. 

"Corporation”.— The term “corporation” 
IS used with reference to S. 41, Companies 
Act. 12 C 41. The corporation contemplated 
by this rule is a coiporation as known to 
English law, that is, a corporation created 
widi the express consent of the Sovereign, 
or of such antiquity that the consent of the 
Sovereign may be presumed. 20 A. 167 A 
corporation duly created accoiding to the 
iaw of one State may sue and be sued m its 
corporate name in the Courts of other States 
30 C. 103 The Cantonment Committee of 


Poona is a body corporate. 14 B 286. 
Railway Company.— Suit against Railway 



of suit against Railway Company. 64 I.C 
125=2 P L T, 679 , 52 C 783=29 C W.N 614 
=1925 C. 716. 

Who can sub. or verify pleadings.— Per- 
mission to enable a principal olficer of a 
corporation to verify a plaint or written state- 
ment is not necessary 22 C. 268. In a suit 
by corpoialion a plaint signed by principal 
officer who is also an Am-Mukhtear is good 
22 1. C. 674=20 C.L T 39. See also 100 1 C. 
450=1927 S. 263 ; 26 S L R 431=1933 S. 102, 
1927 C. 773, 1927 C 780=31 C.W N 1030 An 
attorney appointed by the company has no 
power to sign and verify a plamt on its be- 
half. 100 LC. 450=1927 S 263. Rule does not 
require a principal olficer to verify from 
actual personal knowledge He may do so 
on his information and belief. 9 C W.N 6^ 
Secretary of a non-propnetary club cannot 
sue in his oi^n name for goods supplied to a 
mismber. 14 M 362. See also 6 A. 284. 
Director of company— Authority to sign 
pleadings. See 130 1 C. 843=1931 R 54. See 
also Companies Act, S 86 

Unregistered society.— All members mmst 
be made parties. 103 I.C 45 (1)=1927 A. 789. 

Pauper suit.— I t ts open to a company in 
liquidation to sue in fonna paupens through 
its liquidator 41 M. 624=34 M.L.J 421, 

Prachce and Procedure.— Plaintiff is 
bound to serve notices after amendment of 
plaint has been made and the suit properly 
constituted. 43 C 441=22 CL J, 241. In the 
case of a suit by a corporation all that the 
law requires is tliat the plaint should be 


verified by a prinapal officer and that he 
should be able to depose to the facts of the 
case. But it is not necessary for the plaintiff- 
corporation to state in the body of the plamt 
or by affidavit that the person verifying the 
plamt is a principal officer of the corporation 
able to depose to the facts of the case. There 
is nothing in the Code which requires this 38 
Bom.L.R 894=1936 B. 418. It is no doubt 
open to the defendant to object to the verifi- 
cation as insufficient and to show that the 
person who has verified the plaint is not a 
principal officer, or if he is such, that he is 
not able to depose to the facts of the case, 
either by cross-examination or otherwise. 
(Ibid ) Where in a suit on behalf of a regis- 
tered company the secretary verifies a plaint 
under authority obtained from the Articles 
of Association of the plaintiff company 
which empowers the vSecretary to do all acts 
necessary for the conduct of suits and inas- 
much as there is averment in the plaint to 
that effect, //eld, that no affidavit was neces- 
sary to establish such authority for verifi- 
cation. (22 C 268 and 22 C. 60, Foil, . 1927 C 
758, Dist ) 1935 C 770=40 C W.N. 930 A 
suit on behalf of a company incorpoiated 
under the Companies Act is properly institut- 
ed, if the plaint is duly signed and verified by 
the secretary who has a letter from the chief 
officer of the company expressly authorizing 
him to conduct and defend suits on behalf of 
and against the company, when such officer is 
given by the Memorandum and Articles of 
Association extensive powers to manage and 
conduct the affairs and business of the com- 
pany and also to appoint and employ for such' 
purposes a secretary or secretaries with such 
powers and duties as he should think fit 39' 
P.L R. 173. 

0. 29, R 2 — The service of summons on a 
junior assistant of a company which acted as 
agents of the primary company is not 
sufficient service on the principal company 
108 LC 660=1928 S. 111. “The place where 
the corporation carries on business” inR. 2 
(i)refcrs to the principal place of business of 
the corporation in British India. (Ihd.) 
Where a corporation is sued as a defendant 
plamt should be accompanied by a separate 
application under 0 29, R 2 or O 30, R. 3 
duly stamped stating where and in what man- 
ner and on whom the plaintiff wishes the 
summons to he served. 26 S.L.R. 431=142. 
LC 361= 1933 S 102. 
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the registered o:.ice, or it iheie is no registered office, then at the place where 
the coiporation carries on business. 

3. [S. 436 Jast para.] The Court may, at any stage of the suit, require 

the personal appearance of the secretary or of any 
Power to requiie personal director, or other principal officer of the coroorahon 

answer material questions relatmg 

to the suit. 

ORDER XXX. 

Suits by or against Firms and Persons carrying on business in names 

OTHER THAN THEIR OWN. 

1. (1) Any two or more persons claiming or beirig liable as partners and 
carrying on business in British India may ^ue or be 
Suing of partners in in the name of the firm (if any) of which such 
name of hrm. persons were paitners at the time of the accruing of 

position of a firm is materially difterent from 
that of a registered company when it sues or 
is sued. 0 30 makes it clear how far a 
firm, as distinguished from a registered com- 
pany, can be represented by its individual 
partners. 55 A. 719=145 1 C 812=1933 A.L, 
J. 1264=1933 A 523. A Hindu joint family 
IS not a firm in the name of which proceed- 
ings may be commenced under R. 1 , that 
rule being confined to firms of merchants 
carrying on business in British India. 35 
Bom.L.R. 569=1933 B. 304. 0. 30 only ap- 
plies to a firm or a contractual partnership 
and does not apply to a joint Hindu family 
business , and an undivided Hindu family 
carrying on business is not entitled to sue as 
a firm. 61 C 975=152 1 C. 991=38 C W.N. 
914=1934 C. 810 See aho 1936 N 292 under 
'0 30— General’, supra In the case of a firm 
of father and son who foimajoint Hindu 
family, the father as manager can act on be- 
half of the family by signing and verifying a 
plaint. 1935 A.WR 32=1935 ALJ.26fc 
1935 A. 280, Any company, partnership or 
association unregistered in violation of the 
Companies Act is an illegal, body and its 
existence cannot be recognised by law and a 
suit is, therefore, not maintainable against it. 
The provisions of 0. 30 evidently assume 
that the so-called “firm” is legally constituted 
and do not have any bearing on the question 
of the maintainability of a suit against an 
“illegal" association. 36 P L R. 149=1934 L. 
882 The provisions of R. 1 are not applica- 
ble to foreign firms 36 Bom.L.R. 983=1934 
B. 467, See also 1935 S. 225 (noted under 
'0. 30— General,' sup) a.) . Although the firm 
consisted of two partners at the time when 
the cause of action arose, a suit cannot be 
lodged in the name of the firm, where there 
is only one partner left, the other partner 
having _ severed his connexion before the 
institution of the suit. The defect in the 
form can however he easily removed by a 
slight amendment and the suit should not be 
thrown out on the technical giound. 1934 L. 
157 (1). As to proper parties in a suit relat- 
ing to a partnership transaction, see 132 LC. 
860=1932 S. 78. One person carrying on 
business in the name of a firm cannot sue in 
the name of the firm, 25 LC. 131=12 A.L.J. 
1020; 1930 B. 216=32 Bom.L.R. 212; 140 LC. 


Notes. 

0. 30 : Gfnerai..— 0. 30 does not only not 
deal with the question whether the subse- 
quent disclosure of the names of the partners 
in the plaint is a case of misdescription or 
non-jomder, but on the contrary it gives 
legislative sanction to suit being filed and 
decided by or against firms without disclosing 
the names of partners, subject however to 
certain limitations. (1928 B. 191, Not Foil.) 
1935 S. 225. The Code does not allow the 
firm to sue or to be sued. It only allows the 
individuals constituting the firm to sue or to 
be sued in the name ol the firm. The pri- 
vilege is given to persons, but the Code does 
not treat the hrm as a juristic Person A 
suit by or against a firm is therefore really a 
suit by or against a group of individuals, 
and the name of the firm is the col- 
lective name of the individuals 158 I C 
-25=16 P.L.'T. 649. The word “partner" in 
0.30 applies to persons who are partners 
by contract and not by virtue of their per- 
sonal law, and the word “firm” means a 
Jjusincss carried on by persons who have 
contracted to do so and does not include a 
Hindu joint family business 1936 N. 292 
If a suit IS brought under 0. 30 against a 
partnership firm, where a minor has been 
admitted t o some kind of benefit, the minor 
can in no sense be regarded as a party to the 
suit. When all the owners of the firm happen 
to be minors there is no partnership as con- 
templated by the Partnership Act, and the 
procedure prescribed by 0. 30 cannot apply, 
so as to mabe_ the minors liable under a 
decree passed in a suit in the firm name. 44 
L.W. 310=1936 M. 707=71 M.L.J 373 
Although p. 30 permits of a suit being filed 
by or against a firm in the firm’s tiatnp if 
such firm carries on business in British India 
and is silent With regard to a suit;, by or 
against a foreign firm_ carrying on business 
outside British India, it does not follow tJiat 
a suit by or against a foreign firm is not in- 
stituted or not deemed to have been institut- 
•ed, until and unless the partners of such 
firm are placed on the record or that until 
tiffs ^^1935^8 against the plam- 

0.30, R.l: Scope OF— 87 LC. 992=1925 
S.298 ; 8 L 1=1927 L. 115, 9 P. 717. The 
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ihe cause of action, and any party to a suit may in such case apply to the 
Court for a statement of the names and addresses of the persons who were. 


Notes. 

519=34 Bom.L R. 1112=1932 B. 516, 159 1.C. 
138=1935 R. 240. He may be sued, but unless 
-^ere are two or more persons in the firm the 
■plaintiff cannot sue in the firm name, 38 
Bom L R. 529. Suit by foreign firm repre- 
sented by one of its partners— Not maintain- 
able— Amendment so as to join other part- 
ners as plaintiffs can be ordered on payment 
of costs up-to-date of amendment to defen- 
-dants. 30Bom.L.R 117=109 1.C. 99=1928 
B. 191 Two or more persons carrying on 
business in the name of a firm m British India 
are liable to be sued in British India m the 
name of the firm and would be amenable to 
the jurisdiction of any competent Court in 
British India irrespective of whether they 
are British subjects or foreigners. 28 N.L R. 
118=140 1.C 63=1932 N. 114 Suit against 
f rm and partner personally— Procedure, 27 
Bom.L R 998=1925 B. 494. A firm must 
consist of two or more persons and one part- 
ner can sign and verify the plamt in a suit by 
the firm. 2510131=12 A.LJ. 1020. The 
mere recital of the firm's ‘'vUasam” before 


suit ; to such a suit the other partners who 
refuse to join are not necessary parties. 40 
C W N. 824=1936 C. 353. Suit by some of 
the members of the firm— Addition of others 
—Limitation. 28 1.C. 210=2 L.W. 239 , IS S. 
L R. 152=65 I C 26 A suil against a firm 
is maintainable, even if one of the partners 
of the firm is dead on the date of the institu- 
tion of the su't. 27 A.LJ. 73=112 I.C. 715. 
Firm— Insolvency of one firn-Effcct of— 
Right of remaming partners to sue for money 
due to firm. I L.R. (1937) N. 28 As to 
what amounts to misdescription of a firm's 
name, see 44 IC 283=155 P.L R. 1917 Smt 
in firm name by sole proprietor, verifying 
the plaint himself as a Objection to 

frame of suit— Amendment can be allowed 
on payment of costs. 35 C.W.N. 432=134 
I.C 1200=1931 C. 770. A suit contemplated 
by 0. 30 may be brought by or against a firm 
in the firm’s name even though the firm may 
have been dissolved before the date of the 
suit provided the cause of action arose before 
the dissolution. 67 I C 10=34 CL.J 405; 
49 C 394=69 1 C 236=1922 C 390. Service of 


the name of the agent of the firm who is the 
plamtiff, does not suffice to make the suit 
one by the firm. 17 M,L J. 116 Where the 
plaint describes the plaintiff himself as the 
"firm X, situate m / , etc., through B, pro- 
prietoiof the said firm" and the plaint is 
signed by B, as the plaintiff cannot be deemed 
to be suing in the firm's name but in his own 
name, the mere fact of the firm’s name 
(being mentioned, in no way affects the 
matter. 161 I C 516=1936 P. 140. The 
-correct way of bringing a suit under 
R 1 IS to bring it m the name of the firm 


summons on the manager of the firm is ser- 
vice on all partners of the firm. 12 I.C. 629 : 
49 C. 394=69 1.C. 236. See also 1926 S. 75. 
Firm including ammor partner— Reference 
of suit to arbitration— Sanction of (Curtis 
not necessary 68 I.C 750=1923 L. 103 ;S 
L.LJ 5=1923 L, 212 Where a suit is 
brought by one firm against another through 
their representatives they can agree to refer 
the dispute to arbitration. S L L J. 5=1923 
L 212. But see also 48 A. 239=24 A.L J 235 
=1926 A 238. Il is permissible in India as it 
is in England to sue only the solvent members 


as plaintiff, and no other name should 
■be mentioned as plaintiff at the head of the 
plaint, but in the signature and verification 
of the plaint, the person signing and verify- 
ing should describe himself as one of the 
partners of the firm which brings the suit 
157 1 C. 166=1935 R 209. The firm’s name is 
a mere expression and hot a legal entity, 49 
C. 524=1922 C. 408 , 25 Bom.L.R 1081=1924 


of a firm when a decree is sought against it. 
41 M 923=35 M L J. 581. A bank being a 
limited company can be sued only in its oivn 
corporate personality and not in the name of 
its manager; the manager is not personally 
liable. 40 I.C 549=1917 M.W N. 359. Single 
man firm— Suit against firm— Death of per- 
son carrying on business during pendency— 
Decree passed after death— Nullity— Power 


B. 155. When a suit is brought against a 
&Tm “by Its managing partner” it cannot be 
said to be against the managing partner per- 
sonally 134 I.C. 397=1931 S. 121. Where 
a suit is in the name of a firm, the plaint 
may be signed by one of the partners in such 
capacity. 1932 N. 137. Where a corporation 
IS sued as defendant, the plamt should be 
accompanied by a separate application under 
0 29. R. 2 or 0.30, R 3 duly stamped 
stating where, in what manner and on whom 
the plaintiff wishes the summons to be served 
S.L.R. 431 Firm carrying on business in 
different places— Identity, determination of. 
65 I.C 98=1922 A 367. Suit by one of seve- 
ral partners in his own name- Maintainabili- 
ty. 8L. 1=100 I.C 721=1927 L ns. Under 
R. 1, It IS competent for one partner alone to 
sue m the firm's name even though the other 
partners refuse to sue. Such a suit is a good 


of executing Court not to give effect to it. 34 
C W.N. 36=57 C. 931=1930 C 327. Plaintiff 
while suing partnership firm can implead all 
members of firm as defendants 1930 P. 239= 
9P. 717 

Suit by partner— Locus standi, if can be 
QUESTIONED BY THIRD PARTY.— Partners can 
bring suit for the benefit of the firm, and al- 
though they may be prosecuting the litigation 
on their own responsibility, the benefit goes 
to the concern, and it is no business of third 
parties to question their loctu standi, 155 I.C. 
1006=1935 Pesh. 44. 

Procedure.— Partner refusing to join as 
plaintiff should be made defendant 92 I C 
569=1925 L 504 But see 40 C W.N. 824 
(noted Where a party elects to go 

against a firm, the question whether a parti- 
cular person is, or is not a partner of such 
firm, and is bound by the decree or the award 
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at the time oT the acctuing of the cause of action, partners in such firm, to 
be furnished and ^ erifitd in such manner as the Court may direct. 

(2) Where persons sue or are sued as partners in the name of their 
firm under sub-rule ( 1). it shall, in the case of any pleading or other document 
required bj or under this Code to be signed, verified or certified by the plaintiff 
or the defendant, suffice if such pleading or other document is signed, verified or 
certified by anyone of such persons. 

Loc Am.— [Lahore and N -W.F.P.] To R 1 of 0 30 the foIlo^Mng explana- 
tion ^hdll be added — 

"Ejiplaiiahon.— This lulc applies to a joint Hindu family trading in partnership." 

2. (1) Where a suit is instituted by partners m the name of their firm, 
the plaintiffs or their pleader shall, on demand in 
Disclosure of partners’ writing by or on behalf of any defendant, foithwith 
declare m writing the names and places of residence 
of all the persons constituting the firm on whose behalf the suit is instituted. 

(2) Where the plaintiffs or their pleader fail to comply with any 
demand made under sub-rule (1), all proceedings m the suit may, upon an 
application for that puipose, be stayed upon such terms as the Court may direct. 

(3) Where the names of the partners are declared in the manner refer- 
red to m sub-rule (1), the suit shall proceed in the same manner, and the same 
consequences m all respects shall follow, as if they had been named as plaintiffs 
in the plaint : 


Notes. 

as the case may be is a question which can be 
dealt with either m execution proceedings or 
in a separate suit. 140 1.C. 761=1932 B 375= 
34 Boin.L.R 737 Procedure to be adopted 
in suit against firm and partner personally. 
See 94 1 C. 969=1925 B 494=27 BomLR. 
998. 

Arbitsation— Authority of one of the 
partners to refer matters to arbitration. 140 
I C. 519=34 Bom.L R 1112=1932 B. 516. 

Payment of decree amount to one part- 
ner m a suit filed in the name of a firm gives 
valid discharge 92 I.C. 387=1926 S. 167. 
But see 57 M. 692, tnfra. One of the joint 
decree-holders cannot, though they are part- 
ners, give a valid discharge by receiving 
decree amount out of Court without concur- 
rence of the other decree-holders. Payment 
to one of them may under the general law 
relating to partnership be valid and binding 
on the firm but that circumstance is not 
enough to validate the payment made to one 
of them against the other joint decree- 
holders. 57 M. 692=148 1 C 860=1934 M. 330 
=66 M.LJ.656 

Set-off.— Decree m favour ofpaitners in 
individual capacity— Cross decree against 
firm, If can be set-off 29 Bom.L R. 396=1927 
B. 255. 

Execution.— 0 21, R, 50 should be read 
subject to the provisions of 0 30 It is not 
open to a partner, against whom execution is 
applied for of a decree obtained against the 
firm, to deny in the first instance that he is a 
partnei and then if it be found agairst to 
plead in the alternative that none of the part- 
ners had any authority to enter into the tran- 
saction which gave rise to the liability 36 
Bom.L.R. 617 A firm is dissolved by the 
death of one of the partners but a decree 
passed in its favour is nonetheless executable 
at the instance of the surviving partners. 33 
P.L.R. 290 A decree obtained by a firm con- 


sisting of one partner only cannot be execut- 
ed by the son of the decree-holder without 
the production of a suctessioil certificate 140' 
I.C 519=34 Bom L.R. 1112=1932 3 516. 

O 30, Rr 1 and 4 — R 1 is merely permis- 
sive. If it is followed, R. 4 applies but not 
otherwise. So where the defendants, though 
members of a firm, are sued individually, it 

13 necessary, in the event of the death of one 
of them to implead his legal representatives 

14 L 543=34 P.LR 11=1933 L.3S6(2) 

0.30, R. 2— Under R 2 once partners 

have been declared, they are to be regarded 
parties to the suit There is however noth- 
ing to prevent a party from making a further 
declaration the effect of which might after- 
wards fall to be considered by the court. But 
if It IS made after the period of limitation it 
will have no effect and the Court would 
regard the suit as being one by the parties 
whose names were originally declared 60' 
C 1217=37 CW.N 1105 A firm is not a 
legal entity or a “person” capable of becom- 
ing, as a firm, a partner in another firm. But 
at the same time, once a declaration of part- 
ners has been made under R. 2, a suit for dis- 
solution can proceed although the plaintiffs in 
the first instance had described themselves as 
a firm It is true that a firm is nothing but an 
association of individuals ; but that is no 
obstacle or bar to a partnership suit institut- 
ed m the name of the firm , there is no reason 
why two or more individuals should not be 
allowed to have their shares separated in one 
lump if they so desire. 157 I C 1113=37 P 
L.R 663 

0.30, R. 2 (3).— R 2 IS applicable only to 
plaintiffs— Whether R 2 (3) controls 0. 21, 
R. SO, see 29 Bom L R. 921. Provisions not 
contradictory 48CL.J. 357=114 1 C 156= 
1929 C 11. Suit by firm-Plaint affirmed bj 
Munim of firm— Application by partner to 
re-afifirm plaint— Maintainability. 32 Bom. 
L.R. 56=1930 B. 150 (1). 
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Provided that all the proceedings shall nevertheless continue in the name 
,of the firm. 

3. Where persons are sued as partners in the 
Service. name of their firm, the summons shall be served 

either — 

(o) upon any one or more of the partners, or 

(b) at the principal place at which the partnership business is carried on 
within Biitish India upon any person having, at the time of service, the control 
or management of the partnership business there, as the Couil may direct; 
and such service shall be deemed good service upon the firm so sued, whether 
all or any of the partners are within or without British India : 

Provided that, in the case of a partnership which has been dissolved to 
the knowledge of the plaintiff before the institution of the suit, summons shall 
,be served upon every person within British India whom it is sought to make 
liable. 


Notes. 

0 30, R 3.— The provisions of R. 3, refer 
-to a time anterior to the decree and are not 
aoohcable to an award which has been filed 
^nd which has become enforceable as a 
dcciee. The omission, therefore, to give 
notice of the filing of the award to the indivi- 
dual partners of a firm does not destroy the 
.operative character of the filed award or 
make It inexecutable against a partner who 

has not been served wiih such notice. 62 C 
833=61 C LJ 515 Although R. 3 provides 
that there must be individually the service of 
summons upon a person who was a partner 
of a dissolved partnership, it cannot be said 
that the decree cannot be both against the 
firm and the partnei personally Theques- 
bon IS to be decided by the form of the plaint 
If in the plaint the pUintitf sues not only the 
firm but also a partner personally, then there 

may be decree not only against the firm but 

against the partner individually m lus Per- 
sonal capacity 30 S L R 296=165 I C. 907 — 
1936 S 206 0.30 contemplates a suit against 
a firm as such, and even it the firm be dissolv- 
ed betore ihe institution of the suit, there 
may still be property of the firm against 
which execution may proceed, and “crely 
because the partnership has been dissolved, 
the whole form and nature of the suit is not 
altered. Where the partner appears not only 
on behalf of the firm but also in his personal 
capacity and puts in a (.eisonal defence, the 
Couitis eniiiled to pass a deciee not only 
against the firm but also against him (lota j 
When a corpoiation Is sued as a defendant, 
the plaint shi)u Id be icco panied 
rate application under 0 29, K 2 or 0 30, R 
3 duly stamped stating where, in what man- 
ner and on whom t' e plaintiff , 5 

summons to be served 26 SLR 431— 

I C 361=1933 S 102 The rule has no appli- 
cation when the suit is against the parsers of 
a firm iiidividu.dly y8 I C 489=1925 C 1136. 
Summons to be served at the place of the 
business of the firm on manager or managing 
partner— Service effected by affixing sum- 
nons at managing partner's *!? 

iffixing— Not proper service See 95 I.C 


149=1926 S. 208. Suit against film— Service 
of proces.s— Liability of partners not person- 
ally served. 27 Bom.LR. 541=87 I C. 1051. 
Suit against firm— Firm dissolved before 
institution of suit— Service of summons on 
one of the partners individually— Limitation. 
IDS I.C. 854=1928 S. 97=23 S.L R. 54 Appea- 
rance under protest. 99 1 C 495=50 B, 665. 
A person who has been served as a partner 
and entered appeal ance under protest is not 
entitled to file a written statement on his own 
behalf denying that he is a partner 54 C. 
1057=31 C W N. 1004=1927 C. 758, See also 
140 1 C, 40=1932 S. 1^. Suit against firm— 
Service on agent of partners authorised to 
act not only on behalf of the firm but also on 
behalf of each partner individually must be 
deemed to be service on each partner. 108 1. 
C 528=1928 L. 528 Whether enlarges scope 
of 0 21, R 50 (2) 57 M L J 344=52 M. 885 
(FB.) 

“As THt Court may direct’’— Where 
service has m fact been made upon a partner 
of a firm, the service is not merely bad be- 
cause the directions of the Court under R. 3 
have not been first obtamed 59 C 496=138 

T p |!:77 — 1Q77 n (Ml 

0. 30, R 3 Proviso.— All that the proviso 
to R. 3 requires is that the summons shall be 
served upon every person whom it is sought 
to make liable which means every person 
“whom It is sought to make personally liable " 
It must be read along with and in the light of 
0. 21, R SO, and so far as the property of a 
dissolved firm is sought to be made liable, 
there ts no need for serving each and every 
partner of that firm Therefore, it is not 
open to a person to challenge the decree 
passed against his dissolved firm as a nullity 
on the ground that he was not personally 
served, or on the ground that the property of 
the firm was not liable for the decree. 161 1. 
C. 324=1936 5. 34. 

0. 30, Rr. 3 and 8.— Suit against firm— 
Parties— Joinder of— Person not served but 
claiming to be interested in firm though 
denying to be partner-Right to intervene and 
defend suit on merits-Courfs power to add 
without plaintiffs consent. 40 C W.N. 677. 
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4. (1) KoJv;*!!* .Warding anything contained in section 45 of the Indian 
Contract Act, 1872, where two or more persons may 
Liigh* ci suit uii ceathof sue or be sued in the name of a firm under the fore- 
going provisions and any of such persons dies, whether 
before (he institution or during the pendency of any suit, it shall not be neces- 
sary to join the legal lepiesentative of the deceased as a paity to the suit, 

(2) Nothing in sub-rule (1) shall limit oi otherwise affect any right 

which the legal representative of the deceased may have— 

• (fl) to apply to be made a party to the suit, or 

(&) to enforce any claim against the survivor or survivois. 


5. Where a summons is issued to a firm and is served m the manner 
provided by rule 3, every person upon whom it is 
Notice in what capacitj served shall be informed by notice in writing given at 
the time of such service, whether he is served as a 
partner or as a person having the control or management of the partnership 
business, or m both characters, and, in default of such notice, the person served 
shall be deemed to be served as a partner. 


6. Where persons are sued as partners in the name of their firm, they 
. , , shall appear individually in their own names, but all 

Appearance of par ners. g^^sequent proceedings shall, nevertheless, continue 
in the name of the firm. 


Notes. 

0. 30, R 4.— R. 4 applies only to a case 
where the suit is brought in the name of the 
firm, 48I.C.309=28CL.J.268;2I I.C 509 
=17 CLJ 648 5'ee also 91 1.0573=1926 
S. 81 ; 20 S L.R, 238 And only to such firms 
as are owned by two or more persons. 
But where a sole proprietor dies and the 
firm ceases to exist, it is necessary to bring 
on record the L. Rs. of the deceased sole 
proprietor tinder the provisions of 0.22, 
fc 3. 103 I.C. 142=1927 L. 556 (2) Appli- 
cability— Suit by surviving partner to re- 
cover debt— L. Rs. of deceased partner 
whether necessary parties. Defect in title 
of the suit cannot affect the substance of the 
suit 77 I.C. 476=1923 B 368, 44 I.C. 283= 
155 P L R 1917. Defect of parties, Effect of. 
48 I.C. 309=28 C.LJ.268 In a suit by or 
against a firm trading in different names if 
one of the partners be dead, it is not neces- 
sary to join the representatives of the de- 
ceased as a party. 0 30, R, 4 contains a 
modification of S 45 of the Contract Act. 21 
I.C. 509=17 CL.J. 648; 1930 A.LJ. 913=52 
A. 964=1931 A. 65. A person who sues 
some of the partners m their individual 
capacity cannot change his front and sue for 
a relief against them as partners 76P.R. 
1915=31 I.C. 209 The L.R. of a deceased 
partner is not a necessary party in suits by 
the surviving partner foi recoveiy of the 
debts due to the firm, but they may apply to 
Court to be joined as parties. 7 Bur L.T, 261 
=24 I.C 268 Suit against firm, liability of 
partners. 1926 S 75. Where the suit was 
by the individual owners of a firm and a 
decree having been passed the defendants 
appealed and one of theplaintiffs-respondents 
died during the pendency of that appeal, but 
his L Rs, were not impleaded in time, held, 
that the decree being a joint one the appeal 
abated in to to Held, also, that R.4 was 


inapplicable since the suit was not in the 
firm name. 135. I.C. 245=1932 A.L.j. 219 
Suit by two members of firm— Compromise 
decree— Death of one member subsequently 
— L.Rs. not impleaded— R. 4 makes them un- 
necessary as parties— No abatement. 48 CL 
J 357. See also US LCA62. 

Legal eepresentatwe. — The whole 
scheme of 0 30 is against the theory that a 
suit against a firm is a suit against the L.;^. 
of a deceased partner. R. 4 must not be- 
earned any furthei than what it expressly 
states. If it is sought to fix liability on the 
private estate of the deceased partner, apart 
from his interest in the partnership assets, 
then his L.Rs. must be added. In such a case 
the L.Rs of the deceased partner are served 
with the summons though not added as 
parties, leave cannot be obtained to issue 
execution agamst them under 0, 21, R SO (2) 
of the Code. See 29 Bom L.R. 1296=105 I.C. 
305=1927 B 581. 


0. 30, R. 5.— The concluding words in R. 5 
lay down a definite rule of law that service 
on a person without notice is equivalent to 
service as a partner. 19 C.L J. 581=19 C.W. 

N. 1008 The provisions of 0. 30 are appli- 
cable to suits only and do not apply to pro- 
ceedings of an arbitrator under Arbitration 
Act 115 I C 536=1929 L 228. Guardian ad 
htem m suit— If continues as such for execu- 
tion. 1930 N. 185=26 N L R. 173. Minors 
represented by father before aibitrator 
substantially fair— Minors whether can 
repudiate award — Manager whether can 
refer partition suit to arbitration. 30L.W, 
868=1930 M 38 

O. 30, R. 6 —Under R 6, in a suit against a 
firm in the name of firm name, the appear- 
ance of one partner is appearance of the firm, 

» « , of all partners oi the firm. 62 C. 510=39 
C.W.N. 606 It implies the right of any part- 
ner who has been sued against in the name of' 
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7. Where a summons is served in the manner provided by rule 3 upon a 

person having the control or management of the 
^ appearance except by partnership business, no appearance by him shall be 
necessary unless he is a partner of the 6im sued. 

8. Vny person served with summons as a partner under rule 3 may 

Annf.aiflnceunderorotcst. ^^der protest, denying that he is a partner, 

but such appearance shall not preclude the plaintifT 
from otherwise serving a summons on the firm and obtaining a decree against 
the firm in default of appearance where no partner has appealed. 

9. This Order shall apply to suit between a firm and one or more of the 
^uits between co-oartners P^^^ners therein and to suits between firms having one 
Suits be w p . or more partners in common, but no execution shall 


Notes. 

a firm to appear in the suit. Tf any partner 
considers that his rights will not be adequ- 
ately represented by the other partner who 
has been impleaded, or that his interest is 
adverse to that of the other partner it is just 
and fair that he should be allowed to appear 
individually and resist the claim. 1930 A.L J. 
1212=52 A 951=1930 A. 701 (2). It entitles 
a plaintifi suing a firm to know who the 
persons are who constitute that firm and the 
information cannot be withheld. 78 P.R. 
1918=47 1 C 422. The word “individually’" 
in R 6 is not synonymous with “m person" 
(Ibid ) No partner can be forced to appear in 
person, but, in his absence, after service of 
summons, he will be dealt with e.i parte. 
(Ibid.) See also 108 I C 528=1928 L. 528. 
Suit against firm— Summons on a person as 
partner— Defence in partner’s name but con- 
taining nothing individual— There IS techni- 
cal flaw which can be corrected bj Court 
even at argument stage 1929 S 192. 

Practice and Procedure.- Where some 
only of a large number of par tners who have 
been .sued under the name of the firm put in 
appearance, the fact will be duly recorded , 
and if appearance has not been put in by all 
the partners, the case will be one m which 
some only of the partners have appeared and 
others have not. The suit being one in which 
the entire firm is sued, the liability of each 
partner is not several but a collective liabi- 
lity, unless any paiticular partner is implead- 
ed for some reason in his individual capacity, 
in which case he should figure as party 
wholly apart from his capacity as a partner 
Each of the partners who has entered 
appearance as such has precisely the same 
rights as regards the conduct of the case as 
one of several defendants having a common 
defence The name of the firm is only a 
compendious description of the partners in 
reference to the common interest which they 
possess in a cei tain concern. When the firm 
IS arrayed as a defendant, all the partners 
should be deemed to be in the array of the 
defendants in their capacity as partners. 55 
A. 719=1933 A.L.J 1264=1933 A. 523. 

0. 30, R. 7.— R. 7 must be read subject to 
R 5 and it contemplates a case where service 
is on a manager. 19 C L J. 581=19 C W.N. 
1008. 

0. 30, Rr. 7 and 8.— In a suit against a 
firm and its partners, there is nothing in law 


to prevent the Court from arriving at a 
finding in the suit itself, that a particular 
person is a partner m the firm, although 
such person appears in protest and although 
his protest is not struck off 30 S L.R. 296= 
1936 S. 206 

0. 30, R. 8.— Appearance under protest. 
64 1.C. 688=23 Bom LR 1249. Where plain- 
tiff files a suit against the firm, the alleged' 
members of which put in their appearance 
under protest, he has the option of applying 
to strike out their appearance under protest 
If he does not do so but simply obtains a 
decree against the firm, the defendants are 
entitled to apply to Court for provision to be 
made for their costs of appearance m the 
event of the plaintiff not applying for leave 
to issue execution against them within a 
reasonable period or so applying but failing 
to prove they were partners. 138 I C. 777= 
34 BomLR. 640=1932 B. 269. A surety 
bond executed in a partnership suit enures 
for the benefit of all those who eventually 
get a decree 4 1 C 436 

0 30, R 9 —The scope of R 9 is not to 
lay down when and under what circumstances 
suits can be laid as between partners. It 
only lays down the possibility of such suits 
and the procedure to be followed therein. 45 
I C. 36=34 M L J 408. Each of the parties 
to a partnership suit is really in turn plaintiff 
and defendant and in both rapacities comes 
before the Court. 42 I.C 436. No suit lies 
as between partners or between firms having 
common partners for recovery of moneys 
without asking for accounts 45 I C. 36=34 
M.L.J. 408. A suit lies by one firm against 
another firm notwithstanding that the firms 
have common partners 44 I C 428=34 M. 
L J. 32. Where an individual happens to be 
a common partner in two houses of trade or 
firms, no action can be brought by one firm 
against the other upon any transaction be- 
tween them while such individual is a com- 
mon partner. 163 1 C 579=38 Bom.L R. 486 
1936 B 246. _ This rule, however, is subject 
to an exception in equity in cei tain cases 
where it might be possible to asceitain the 
rights and liabilities of a member of a firm 
when all the parties are before the Court ; 
and provided all interested parties are before 
the Court either as plaintiffs or as defen- 
dants, the Court w'ould adjust and determine 
their rights. (Ibid.) This equitable excep- 
tion cannot be extended to a case which can- 
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be issued in such suits except by leave of the Court, and, on an appliwtion for 
leave to issue such execution, all such accounts and inquiries may be directed to 
be taken and made and directions given as may be just. 

10. Any person carrying on business in a name 
Suit against person cany- or style Other than his own name may be sued in 
ing on business m name if it were a 6rm name; and so 

other than his own. nature of the case will permit, all rules 

under this Order shall apply. 

ORDER XXXI. 

Suits by or against Trustees, Executors and Administrators. 

1. [S. 437.] lu all suits concerning properly vested in a trustee, executor 


Notes. 

not be adequately dealt with merely by a 
dedaration of a right to a credit m the 
paitnership accounts. A suit for specific 
performance of an oral agreement for a 
lease entered into between a firm and one of 
its partners is a suit to which the equitable 
principle cannot be applied. Nor does R. 9 
entitle the firm to institute such a suit on 
such an agreement Such a suit is therefore 
not maintainable in law. (Ibid.) An action 
for balance of a settled account is not barred 
merely because there are other unsettled 
accounts between the partners Where, 
therefore, a partner of a firm is doing busi- 
ness with the firm on his own behalf and has 
struck a balance in favour of the firm after 
settling his account, a suit by the firm for the 
balance is maintainable. KM I C 832=38 P 
L.R. 857=1936 L 648, The provisions of 
R 9 which provide that execution will not be 
taken without the leave of the Court and 
that the Court may order all accounts to be 
taken and give such directions as it considers 
just are sufficient to safeguard the interest 
of the defendant. (Ibid.) 

0. 30. R. 10 • Scope of Rule.— R. 10 of O’ 
30 simply justifies the introduction of the as- 
sumed name instead of the real name of the 
defendant but does not absolve plaintiff from 
his liability to propose a proper guardian, if 
the defendant represented by ."luch a name is 
really a minor 57 M 973=149 I C. 233= 
1934 M. 386=66 M.r.J.609 R 10 is subject 
to the same restrictions as R 1. The case of a 
single proprietor doing business in a name 
other than his own who has to be treated as 
a firm for the purpose of 0 30. is covered by 
R. 1, which requires that the firm should be 
carrying on business m Bnti‘-h India Con- 
sequently, if a person carries on business out- 
side British India in a name othci than his 
own, a suit against him m the name of the 
firm IS not mamtainable 36 Bom L P 983= 
1934 Bom 467 See also 149 I.C 9'58=1934 
L. 147. 

Applicability OF Rule.— A plaintiff is en- 
titled to sue a defendant, in the name of the 
firm, in respect of a firm transaction under 
R 10; his residence is of no impo’-tance to 
determine jurisdiction 10 I C 89s Death 
of sole proprietor of firm— Suit m the name 
of firm when can be instituted 89 T C 22= 
23 AL.J. 961. One man cannot constitute a 
-firm and a person trading as a firm under his 


own or an assumed name may be sued m his 
trading name under R 10 but he cannot sue 
m that name. 140 1 C 519=34 Bom L.R 1112 
=1932 B 516 f2S Bom.L.R. 7, Foil) 158 
I.C. 25=16 P.L.T 649. When such a person 
dies leaving sons who are all minors, if the 
business is carried on by another adult person 
as guardian or agent in the old name of their 
father, the name becomes the name of the 
minors. They are not, however, partners, 
which relationship can be created only by con- 
tract. A himdi drawn in favour of the busi- 
ness name is really in favour of the minor 
sons; and if the /iMiidi becomes payable when 
they are still minors, they can avail them- 
selves of S 6 of the Limitation Act, and 
bring a su't on it after the minority ceases. 
The mere fact that there was a manager who 
could have sued during their minority cannot 
make any difference Nor will the fact of the 
httndi being in a name not their own disentitle 
them to the benefit of S. 6, Limitation Act 
1S8IC.2S=16PLT.649. See also 160 I.C 
893=1936 O.WN 221=1936 0 245. Bust- 
ness conducted by guardian on behalf of 
minors in firm name A decree obtained 
parte in z suit instituted against the firm in 
the firm name is not a decree against the 
minors and cannot be executed against them 
or their property, because, the minors are not 
parties to the decree 44 LW. 310=1936 M. 
707=71 ML], 373 Sole proprietor of firm, 
death of— Suit in name of the firm, when can 
be instituted 1926 A 161 (2) See also 149 
IC. 998=1934 L 147. Suit under-Right 
of defendant to set up counter-claim— Coun- 
ter-claim whether need be given separate 
title 32r?nm.LR 212 

0.31, R. 1. Scope and application or 
Rule— R 1 is not applicable to a suit for a 
declaration of the plaintiff's right to worship 
in a temple and for an injunction restraming 
the defendant from interfering with his right. 
63 I C 963=13 Bur L T 183 9ee also 2 Pat. 
LJ .306=39 I C 779. 

Trustef —Under R. 1 a beneficiary is not a 
necessary party to a siiu as he can be repre- 
sented hv his i<-ustee. 18 T.C 959=17 CL.J, 
233. Where the interest of the trustees is 
adverse to that of the beneficiaries, the hene- 
fictaiies must he added as parties. 13 M 197. 
Se^a/Tol2¥LJ.35.5 

Beneficiariks.- I n suits between beneficia- 
ries of property vested in trustees of execu- 
tors and third persons, beneficiaries must be 
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or administrator, where the contention is between the 

Representation of benen persons beneficially interested m such property and a 

^rnnertv”vested m trusteed person, the trustee, executor or administrator 

property vested trustees, interested, and it shall 

not ordinarily be necessary to make them parties to 
the suit. But the Court may, if it thinks fit, order them or any of them to be 
made parties. 

T j f Where theie are seveial trustees, 

island “ admmistrators. they shall all be made 

parties to a suit against one or more of them : 
Provided that the executors who have not proved their testator's will, and 
trustees, executoi sand administrators outside British India, need not be made 
parties. 

. , , j 3, [S. 439.] Unless the Court directs otherwise, 

tlie husband of a married trustee, administratrix or 
^ ' executrix shall not, as such, be a party to a suit by or 

ORDER XXXIT. 

Suits by or against Minors and Persons of Unsound Mind. 

1. [S. 440, para, l.j Every suit by a minor 
by next jjg instituted in his name by a person who in 

such suit shall be called the next friend of the minor. 


Minor to sue 
friend 


Notes. 

represented by trustees or executors SO I.C 
509=11 Bur L.J 249. Where an adminis- 
tratrix creates a mortgage without sanction 
of Court, beneficiaries arc necessary paities 
to the same SI B, 16=98 I.C 915=1927 B 49 
Shebait — '5/ieifli/ of an idol can sue for 
possession of property belonging to the idol 
18 I.C. 959=17 C L.J 2.33 In a suit against a 
temple all the liustees are necessary parties 
even though there is an agreement between 
them authorising one ol them to represent 
the temple. 1922 M 405=77 I C 942 
Executor.— No one but an executoi is com- 
petent to prosecute a suit as repiesentativc of 
the deceased 55 1 C 504 
Adminisi RATION SuiT — In an admimstia- 
tion suit by a legatee the executor is the only 
necessary paity. The other legatees need not 
be joined as parties defendants It would 
suffice for a decree to be made and the other 
parties either brought on iccordor notice 
given to them if that would suffice at the time 
of the reference if tlieir interests were likely 
to be affected 58 C, 77=132 I.C. 904. 
Administraior —One ofco-administratoisof 
an estate can sue to recover rent with consent 
of the other administrators who are implead- 
ed as pro forma defendants. 53 I.C 478 (1) 

0 31, R 2 —Where a suit is instituted 
against a trustee, all the trustees should be 
impleaded If not, no dcciee can be made 
against any of the tiustees 0 1, R 9 which 
provides that no suit can fail for non-joinder 
of parties does not mean that only one trustee 
may be sued in contravention of 0. 31, R 2, 
and a decree passed against the trustee 
singled out for the suit. 55 A. 687=1933 
A L.J 1393. 

0. 32, R, 1 : Application of Rule,— 0. 32 
has no application when the minor happens 
io be a ward under the Court of wards, and 


a Civil Court in which such a minoi is sued 
has no power to appoint a guaidian ad htein 
for him or to remove a guardian who has 
been acting for him 15 Pat. 667=17 Pat L T 
899 Order 32 does not directly apply to pro- 
ceedings in execution 64 1 C. 25=35 C L.J 
9 Sw oijo 104 1 C. 357. Theicfore, in de- 
termining whether the minor is sufficiently 
represented in the execution proceedings, 
Court IS at liberty to look at the substance of 
the transaction. 109 I C 521 , 611 C. 25=35 
C.L.J.9; 1929 M. 275 

Scope of Rule —This order lays down the 
form in which a minor should appeal as a 
party and this foim should be strictly follow 
cd. 5 C 450 Where plaintiff is really a 
minot, case could not be pioceeded with 
until a next fnend comes on record. 3 R 
239=1925 R 325 Suit by minor i» forma 
pauper is~N ext friend need not be a pauper 
37 C.L.J. 394=1923 C 656 Suit must be 
brought in name of minor and not in name of 
next friend as representing the estate of the 
minor. 11 C.L.R 15; 14 C. 159 (FB.) Sec 
alsolSM. m,19U 127 General rule is 
that, although a minor may appear by an 
attorney or pleader, he can only plead oi 
conduct the suit by his guardian, 16 M 314 
Consent of a minor to institution of a suit by 
next fnend is immaterial 3 M. 34 Suit 
filed against minor as majoi — parte 
decree— Objection raised m execution— 
Restoration of suit— Guardian ad litem 
appointed and suit decreed— Suit taking 
effect from date of original filing. 1930 
A.L.J. 938=1930 A 644 

Evidence— Q uestion whether a person is a 
minor or not should be decided by positive 
evidence, and not b> his appearance 1864 W 
R 304 A certificate of guardianship is not 
evidence of minority, nor a horoscope 17 
C 842. 
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Loc . Am — -[Lahoj e and W ■ W F P ] To 0 32, R 1, the folio, ^ving paragraph 

shall be . 4 . • x l i 

•Such peisoii nia\ be oideied to paj' any costs m the suit as it he were the plaintiff '' 

2 . " [S. 442.] ( 1 ) Where a suit is instituted by or on behalf of a minor 

without a next friend, the defendant may apply to 
^Vhe^e suit is instituted ]jave the plaint taken off the file with costs to be naid 
to Kke^oh the”L^ by ^be pleader or other person by whom it was pre- 
sented. 

( 2 ) Notice of such application shall be given to such person, and the 
Court, after hearing his objections (if any), may make such order in the matter 
as it thinks fit. 

3 . [S. 443 .] ( 1 ) Whete the defendant is a minor, the Court, on being 


Notes. 

Costs.— C ourt may 6rect costs to be paid 
by next friend personally in proper cases 
See 1927 M 1023=106 I C. 131 

Demand of Sfcueity for cosis —There is 
no provision in Code for calling upon next 
friend to provide security for costs though it 
IS open to Court to make an order, after the 
hearing, for costs against a next friend and 
to call on him to piovide security m the event 
of his retiring [0. 32, Rr. 4 (4) and 8 (1)J. 
Interest of the othei parties to the suit arc 
sufficiently protected by the power they have 
in a proper case of moving the Court either 
to stay the suit as not being for benefit of 
the infant, or if there is a just cause other 
than the poverty of the next friend, to have 
him removed It is undesirable to call on the 
next friend to provide security for costs 
1934 A. 4S8 (1). 

Illustrative Cases— Where Court ap- 
pointed a person other than a certificated 
guardian, me next friend of the minor, de- 
fective service of notice upon the guardian 
under R 4 (2) is only an irregularity and 
the minor is properly represented 13 1 C. 594 
When plaintiff although a minor sues in her 
own name, and defendants take no objection 
till suit has been disposed of by appellate 
Court, they cannot raise any_ objection in 
second appeal, and after plaintiff has become 
a major, 19 M 127 Objection as to mino- 
rity cannot be taken after remand, if the 
point was not urged in appellate Court. 13 
C. 189. Guardian ad Gross negligence 
—Effect 33 I C. 481 Where minor files a 
plaint and before it is put up before the 
Court, attains majority, and applies to be 
allowed to proceed with it, the plaint must be 
deemed to have been properly presented on 
the day of application to proceed with the 
plaint. 46 1 C. 747=16 A.L.J. 737 Appeal 
by an infant not represented by a guardian 
ad litem is not entertainable. 52 1 C. 985=29 
CL.J. 419 It IS no doubt open to the minor 
on attaining majority to drop the suit as not 
properly instituted, but he is not bound to 
do so . he could affirm the previous proceed- 
ing and continue the suit. 44 M.LJ 515= 
1923 M 553 To reject the plaint filed by a 
minor without a next friend is improper 
Court has to grant time for next friend to 
come in. 4 L. 390=75 I C. 1028 Decree 
against a properly represented minor is 
binding upon him, but if he has not been 
properly represented, the decree is a nullity 
15 1.C 903=9 A.L.J. 653. Certificated guar- 


dian of a minor must be appointed guardian 
ad hlem unless for special reasons Court 
thinks that some one else should be appoint- 
ed in the intciests o I the minor. 22 I C. 240. 
Decree obtained on i ehalf of a minor cannot 
be set aside merely on the ground of non- 
compliance with R. .) ri) and U). 49 I.C 954 
=39P.W.R 1919 Minor attaining majority 
during pendency ol suit— Decree based on 
compromise passed with guardian ad luem as 
par^— Minor can set aside the same. 1928 M. 
294=118 1 C 294=55 M L J 374=51 M, 763. 

0. 32, R 2.— R. 2 applies to cases under 
the PunjabTenancy Act 35 P L R 428. When 
suit is brought by a minor as a major and it 
IS found that plaintiff 15 a minor, Court can 
allow a next friend to come in and proceed 
with the suit. 16MLJ 13 SeelSBiX. 11. 

3 R. 239=1925 L. 325. Wheie suit 
is instituted by a person who is not the pro- 
per next friend of a minor, Court must take 
the suit off the file and should not proceed 
to try other issues in the suit. 115 I.C. 456, 
Minor cannot be next friend of other minors. 
1925 0 178. As to how the question whether 
a person is a minor or major is to he decided, 
see under R 1. As to when objection is to be 
taken, see 19 M. 127 and 13 C 189 Persons 
sued as members of firm— Minor member 
impleaded as major— Decree m suit not W 
27 A.L J. 204=114 1 C. 881=1929 A 148. 

0. 32, Rr 2 and 15 -—Where a suit was 
instituted in the name of joint family firm 
consisting of R and his minor son by N, hold- 
ing a power of attorney on behalf of R, and 
it was found during the pendency of the suit 
thatR was of unsound mind but was not so at 
the t me the suit was instituted. Held, that in 
the absence of any finding that the suit bad 
not been properly instituted, Court had no 

ower to order the plaint to be taken off the 

le. Held, further, that the rules relating to 
suits on behalf of minor could not be sti ictly 
applied under R IS to the circumstances of 
the case and that R. 2 did not apply as the 
suit was pioperly instituted. 161 I C, 646= 
1936 L. 7. 

O 32, R. 3 • Meaning of Words.— "On 
being satisfied," meaning of 16 M 344 See 
14 C.204 (209). Also 17 C 849, under R 1 
"Proper person" 24 A. 3^ The words “any 
guardian of the minor appointed or declared 
by an authority competent in that behalf m 
sub-r. (4) apply to a guardian .nppointed 
under a will of a Hindu father. 31 B 413; 
14 C. 212. 
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Guardian for the suit satisfied of the fact of his minority, shall appoint 
to be appointed bj- Court a proper person to he guardian for the suit for such 
for minor defendant, minor. 


Notes. 

ScoH OF Rule— P i ovisions of this rule are 
imperative, and if not substantially complied 
^th any decree passed against the minor is 

aSlity 28 A. 137, 30 C 1021 (PC); 151 
rr 10^=11 O.W.N 1036=1934 Oiidh 475, 
MA 328. 29 A 290; 28 A. 416; 11 Cat 405; 
Sc 25, 30 C.613. 1929 C 586; 139 1.C. 113 
1=1932 L 521 Before It is competent for 
Cbuit to appoint a guardian, theie must be a 
suit in which the minor is a defendant m 
existence 11 Cat 405. Suit against minor 
-Absence of appointment of guardian ad 
/item— Decree is a nullity as against him 
?eeS5 C 124; 57 M. 973. But see 10 Luck 293 
^IIO.W N. 1403=1935 Oudh 183, where it 
Tvas held that the absence of a formal order 
by the Court appointing a guaidian ad liietn 
fora minor defendant is only an inegularity 
and not an omission fatal to the suit See 
iiUo 1935 N 235 ; 100 I C 468=28 PunjX R. 
627; 92 1 C 241=1926 N. 267, IS I.C 903=9 
AL J.653,22 IC.240: OIP.R. 1915=31 I.C. 
45 Though mere absence of iccordmg of 
formal order of appointment does not vitiate 
proceedings, wheie minor had good defence 
but no such defence is raised and guai dun’s 
interest is adverse, the proceedings may be 
vitiated. 55 C 1241=32 CW N, 665=1928 C. 
844=113 I C 843 : 57 M 973=149 I C 233= 
1934 M. 386=66 M.LJ 609 Setting aside 
decree— Grounds— Notice not served to all 
parties— Wiong entry of natuie of suit m 
notice— Guardian appointed and minor re- 
presented— Decree whether liable to be set 
aside 113 I C 829=26 A L.J 834=1928 A. 
621. A guardian must be appointed by the 
Court, even in cases, when a guardian has 
been appointed under the Guardian and 
Wards Act. 24 C2S. also 1930 C 455. 
The rule contemplates a case where the 
guardian appointed under the Guardian and 
Wards Act sues to have it declared that the 
minor was not adopted by hei husband 30 
C.613 The provisions of 0. 32 relating to 
"suits by or agamst minors" are not directly 
applicable to proceedings in execution. 64 1 C. 
25=35 C L J. 9. See also 104 1 C. 357 ; 143 I. 
C 228=1933 Pesh 63. R 3 applies to the 
institution of suits and not for the mere 
service of notices 15 LR. 8 (Rev.). R4 
and other rules as to appointment of guard- 
ian must be read with R 3 36 1 C 794=4 L. 
W 362. 0. 32 is not exhaustive and Court 
can dismiss a suit filed by a next friend, if it 
IS not in the interests of minor 25 J C. 738=1 
L.W. 875 R 3 does not apply to commuta- 
tion proceedings under Bengal Tenancy Act. 
100 1 C. 146=1927 C 374. Where a minor is 
notinany way prejudiced by not having a 
guardian during the comparatively .short 
period of three months when he was a minor, 
suit doe.s not fall under R 3. 149 1 C. 986= 
IS L 645=36 P L.R. 315=1934 L. 274 (2) 

Object ok Rule.— T he object of Rr 3 and 
^ IS that the minor in suit should be repre- 


sented by a fit person so that his interests 
will be properly guaided. 7 O.L J. 219=56 
0 7/14 on the Court under 

K.J (I) to appoint a proper person to be 
gu^dian of a m,rot defendant for the suit, 
34 C L.J^ 293— 26 C \V .N 781 See also 26 
A.L J //7 , 192/ I 861 Where decree is 
obtained against a minor without having a 
guardian appointed for him or with a disqu- 
alified person so appointed the leiuKis if the 
minor was not represented, that the decree 
must be regarded as a nullity But where a 
qualified person was appointed guardian but 
there was some irregularity in the proceed- 
ings 01 where, on account of the fraud of the 
opposite party, the appointment of one per- 
son as guardian was obtained instead of 
another who would have conducted the case 
better on behalf of the minor, the decree is 
not tpso facto a nullity In such a case, the 
irregularity or fraud must be shown to have 
prejudiced the minor before he is entitled to 
appropriate relief. 134 I C 188 (21=1931 AI. 
674 (Case-law reviewed.) The appointment 
of guardian by a Court of First Instance 
enures not only for the teim of the proceed- 
ing in that Court but also for purposes of 
appeal 22 M, 187 , 39 CL J. 590 , see also 
59 C lies — 1932 C. 888, and for purposes 
of execution proceedings. 41 CWN. 531= 
1937 C 259 Defective appointment— Repre- 
sentation of minor in siiit-No order appoint- 
ing guardian- Compromise by person profes- 
sing to act as guardian- Invalid 35 A 487= 
40 1.A 182=25 A1 L J 492=21 1 C 288(P C ) . 
33 1 C 805=14 A L J 589 ; 26 0 C 113=74 1 
C 409. Wheie a fat hei acted as the guar- 
dian ad Itlem of his minor son, the fact that 
Ihere was no formal order of Court appoint- 
ing him will not vitiate the proceedings, if 
the minor was in no way prejudiced 
thereby 74 I C. 821=1924 0. 178; 26 
0 C. 1 13 . 74 1 C. 409=1923 0. 206 : 4 Pat L J. 
213=48 I.C. 245. 35 1 C 868 ; 33 I C 941. 
Where no formal Older was made appointing 
a guardian ad litem as required by R. 3, and 
no sanction was sought, or granted by the 
Court to the compromise as required by R.7, 
the irregularities are very serious, and the 
compromise is not binding upon tlie minor 
The fact that the minor was near his majo- 
iity, that he took an active part in the pro- 
ceedings and that he was effectively represen- 
ted by his grandmother although no order of 
appointment was made, will be of no avail. 
39 P L R. 125 Absence of formal order— 
Reference to arbitration— Minor substan- 
tially represented in proceedings by guardian 
— Award not a nullity 71 1 C. 7 See also 152 
IC 839. Representation of minor member 
of joint Hindu family by the manager. See 
S3 A. 427=129 I.C 560=1931 A. 136 , 143 1 C. 
22^1933 Pesh. 63. A decree based on the 
award was held to be not binding on the 
minor if he was not properly repi esented as 
required by R. 3 and the irregularity cannot 
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[S. 456 J (2) An order for the appointment of a guardian for the suit may 
be obtained upon application in the name and on behalf of the minor or by the 
plain liff. 


be condoned 44 B. 21)2=22 Bora.L R, 266. 
Mere fact that leave of Court was not 
obtained for a reference to arbitration on 
behalf of a minor will not vitiate the 
reference and the award where the interests 
of the minor have in no way been prejudiced. 
71 1.C. 7 The appointment of father as guar- 
dian od We w without his consent and who 
does not appear and passing decree ex parte 
even against the minor is illegal . 52 l.C 636 , 
38 A. 315=35 I C 707=14 A LJ 353.251 C. 
620 A father should not be appointed 
guardian of his minor son, where there is a 
clear conflict of interest between them IS 
C.LJ 446=17 C W N. 219 See also 26 A.L J. 
777 The fact that a respondent decree- 
holdei was not propeily represented at the 
instance of the appellant judgment-debtor 
does not make a decree passed m the appeal 
in favour of that respondent void and inca- 
pable of execution 37 A 179=13 A.L.J 
179; 34 A. 321=9 ALJ 290. Defective 
appointment— Omission to consult minor’s 
wishes is not a defect. 7 O.L.J 219=56 1 C. 
313; 2 P 273=4 Pat.LT, 329 Defective 
appointment— parte decree— Suit to set 
aside. 4Pat.L.T 147=2 P 33S No person 
can be appointed guardian without his con- 
sent Where Court has given sanction and 
approval for appearance of a person as 
guardian, the absence of formal order of 
anoointment is not always fatal to the pio- 
ceeding. 3 Pat.LT 451=66 l.C. 137 A mere 
irregularity in the appointment of guardian 
ad htem will not render the decree passed 
against minor null and void, unless it is 
proved that the minor’s interest has suffered 
thereby. (/Md.) Where no notice or sum- 
mons IS served on the guaidian of the minor, 
and no order was made appointing guardian 
and there was no appeal ance by the so-called 
guardian at any stage of the proceedings a 
decree passed against minor is not binding 
on him (26CLJ.2S8;37A. 179 , 20 CL. J 
469 , 2 P.L.T.617, relied on.) 3 PatLT 451= 
66 I C. 137. For determining whether a 
minor was^ sufficiently represented m 
the execution proceeding. Courts can 
look at the substance of the transac- 
tion 64 l.C 25=35 C L. J. 9=109 I C 
521. An execution sale held of a minor’s 

f iroperty without appointing a guardian ad 
item IS materially irregular and the guardian 
ofthe minor can set it aside 29 1 C. 211. A 
duly appointed guardian for a suit is fully 
entitled to represent the minor in all proceed- 
ings which take place in execution of the 
decree. 48 I C. 39=5 O.LJ. 551; 41 C. 
W.N. 531=1937 C. 259. A decree against a 
minor without a guardian ad litem at the 
time is void, as also all further proceedings. 
Subsequent appointment of a guardian in ex- 
ecution proceedings will not validate the 
decree nor other proceedings in its execution. 
35 l.C. 154=31 ML J. 39; 18 C L.J. 18=17 C. 


W.N 549 See also 1928 M.W.N. 275 Court 
has no jurisdiction to sell the minor’s inter- 
ests even though they were safeguarded by 
other defendants having a common defenrp 
35 1,C. 154=31 MLJ. 39 If nohee of 
appointment of guardian ad htem is not 
given to the minors concerned or then 
mother, they are not bound by the decree 
passed against the guardian ad htem who 
was a Court Nazir and who had no funds oi 
instructions to defend the suit. 41 A. 235 = 17 
A L.J 249 

Duiy of Court —When defendant m a 
suit IS a minor, it is the duty of Court not 
only to appoint a guardian ad h^em foi him, 
but also to satisfy itself that the proposed 
guardian is a fit and pioper person to repre- 
sent the minor in the suit, to put in a proper 
defence, and generally to act in tlie interests 
of the minor 36Bom.L.R 844=1934 6.3% 

Fit Person— Adverse Interest —The pro- 
visions of R 3 are mandatory and leave no 
option to Court.and they cannot be ignored or 
overlooked. In a suit against an adult mem- 
ber of a joint Hindu family and his minor 
nephew on a hundi executed by the former 
(and not by the minor’s father), the uncle is 
not the proper person to be appointed as 
guardian of the minor inasmuch as his inter- 
ests are necessarily adveise to those of the 
mmor The appointment of anothei guar- 
dian ad htem is therefore imperative in such 
a case 151 l.C 1066=1 1 0 W N. 1236=1934 
0 47 The fact that the guardian of the 
minor is his step brother would not alone be 
sufiiaent justification for holding that he is 
intentionally harming the interests of the 
minor or that hts interest is in any way ad- 
verse to that of the minor, especially where 
he himself is to be equally affected by the 
decree with the minor. 1935 L 44. The tact 
that the person appointed as guardian ad 
litem of a minor defendant happens to be an 
executant of the deed on which the suit is 
brought IS not invalid. It cannot be said that 
he IS not a fit person to be appointed 10 
Luck. 293=1935 Oudh 183=152 l.C 839=11 
OWN. 1403. Where a moregage debt due 
to a Mahoraedan was fraudulently assigned 
to the plaintiff by his widow without regard 
to the interests of her minor daughter who 
was also entitled to the debt, and the assignee 
sued to recover the mortgage debt making the 
mother and daughter parties thereto, held, 
that the mere fact the mother e.xecuted the 
assignment was not, as a matter of law, sufli- 
cient to hold that her interest was adverse to 
that ofthe minor or to invalidate the appoint- 
ment of the mother as the guardian ad htem 
of the minor. 38L.W. 539=1933 M. 806=65 
M.L J. 548, When a person has executed a 
document on behalf of a minor, and a suit is 
filed on that document against the minor, the 
question whether that person can be validly 
appointed guardian ad litem is not a pure 
question of law, but one of fact, and no hard 
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(3) Such application shall be supported by an affidavit verifying the fact 
that the proposed guardian has no interest in the matters in controversy in the 
suit adverse to that of the minor and that he is a fit person to be so appointed. 


Notes. 

and fast lulc of law can be laid down There 
IS, howe\er, nothing m the Code, or in the 
authorities lading down that such a person 
cannot be appointed guardian , under ceitain 
circumstances, he may be a proper person to 
act as aguardian. 36 Bom.L R. 844=1934 B 
390 - 52 M. 275=1925 M 213=56 M L J. 175 
(F.B ) ; 29 L W. 393=1929 M 393. There is 
nothing in the Code permitting the appoint- 
ment of joint guardian ad litem Where, in a 
suit on mortgage against two persons and 
tlieir minor children, the Court, without issu- 
ing any notice to the minors or other persons 
^ho might be fitted to act as guardians of 
Ae minors and without taking any steps to 
comply TMth the provision'! of Rr 3 and 4, 
passes ex parte order appointing the two 
persons as guardians ad htem jointly for the 
same mmois and tlie interests of the guar- 
dians ad litem are adverse to those of the 
minors, the appointment of the guardians ad 
litem is defective. 163 LC. 499=1936 R. 237. 

Pbocedure,— Defendant alleged to be 
mmor—Issue to be framed and decided— 
Court's opinion about defendant's appear- 
ance IS not sufficient, 96 I C. 273=1926 P. 
189 It IS not necessary for appointment of a 
guardian under R. 3 (6) that the list of rela- 
tives mentioned in sub-R (3) should be ex- 
hausted. 142 1 C 629=34 P.LR. 110=1933 
L 337 Nor will the appointment be ii regu- 
lar merely because the wishes of the 
natural guardian were not considered by 
Court. 61 C. 227=59 CL.J. 9=151 1 C 399= 
1934 C. 174. In a suit brought by a next 
friend on behalf of a minor, the real ques- 
tion to be considered by Court is whether 
the suit IS on its merits in the interests of 
the minor, and the Court is not justified in 
dismissing the suit on the ground that the 
suit was filed by the next friend for his own 
ends or that the next fiiend had an adverse 
interest. 1933 M W.N 839. When a certi- 
ficated guardian of a minor is pioperlj 
appointed as guardian ad litem of the minor 
m a suit, he does not ipso facto cease to be 
guardian ad litem, merely because some other 
person has got himself appointed guardian 
of the person and property of the minor by 
some other Court. There is no inherent dis- 
qualification in all persons other than the 
certificated guardian to be a guardian ad 
litem. 61 C 1023=39 C W.N. 293=155 1.C. 
882=1935 C 160, 58 M 802=1935 M 795= 
69 M L J. 177 Where a guardian ad litem is 
appointed for a minor defendant and a 
decree is passed in order that the decree may 
be set aside,it must be shown that actual pre- 
judice was caused to the minor, Mere possi- 
bility of prejudice is not enough 1934 L, 
132 The order for the appointment of a 
guardian should be made before the minors 
aie asked to file a written statement and not 
at a late stage of the case when it comes up 
for hearing of the evidence. The procedure is 


defective. But in such a case the decree will 
bind the minor unless it is shown that the 
defect of procedure has prejudiced him. 148 
I.C. 456=11 0 W.N. 393=1934 0 171 
Notice.~R 3 (4) imperatively requires 
service of notice upon the minors 43 1 C 
728- See also 15 PLT. 380=1934 P. 427= 
14 P L.T. 441=1933 P. 473. Failure to com- 
ply IS only an irregularity and whcic the 
minor is not prejudiced the proceedings arc 
not vitiated. 88 1 C. 294=1925 A 548; IS P 
L T. 380=1934 P 427. See also 42 1 C 421= 
6 L W. 272 In absence of proof of fraud or 
collusion, the mere fact that notice of ap- 
pointment of a guardian ad litem was not 
issued to the minor, does rot entitle him to 
treat the proceedings as a nullity (Case-law- 
reviewed ) 75 I C 440=5 L, 38=1923 L 575 . 
43 1C 728, 117 I.C 475; 149 I.C 1144= 
1934 P. 111=15 P.L T. 160 There is nothing 
in the Code requiring plaintiff to issue a 
fresh summons to a minor defendant after 
he attains majority (Ibid.) When appoint- 
ment of a guardian ad htem is proposed, 
notice must always be sent to the natural 
guardian of the minor or the person with 
whom he lives. 36 I.C. 794 =4 L W. 362 The 
appointment of a guardian ad htem for a 
minor defendant before the date fixed for 
the hearing of the notice issued to the 
minor under 0. 32, R. 3 (4) and without 
the consent of the minor may under 
certain circumstances be regarded as 
defects or irregularities condonable undei 
S.99. 154 1 C 961=1935 0 W.N. 333=1935 
Oudh2^ But when a Court sanctions a 
compromise entered into by 'uch a guardian, 
which, on the face of it, is injurious to the 
interests of the minor, it acts illegally in 
that It fails to consider whether the minor’s 
interests have been properly safeguarded by 
his would-be guardian Such a compromise 
ought not to be sanctioned and will be set 
aside in revision by High Court (Ibid.) A 
Court can appoint an officer of Court as 
guardian only when there is no other guar- 
dian available. (Ibid.) See also 19ZiL \32. 
When all the neai relatives oi the minors 
are parties to the suit and their interests are 
likely to clash with those of the minors, no 
notice need be issued on such relations 114 
I.C. 101=1929 Sind 32 An order appointing 
a guardian ad litem of a minor defendant 
without notice to the minor is without 
juiisdiction 2 PLT. 116^ P.L.J. 82; 
32 I C 380. In appointing a guardian ad 
htem the wishes of the minor defendant, 
should, if possible, be considered, 2 
P.L T. 116=6 P L.J 82. The natural father 
of a minor is his proper guardian to assert 
his right as adopted hei’’ against rival clai- 
mants. 43M.288; 22L.W. 560=49 ML.J. 
549. A mother or in her absence a grand- 
mother may be appointed, and the fact that 
she is a pardanashin lady is not a disqualifi- 
cation 2 P.L.T. 116=6 P.L.J, 82. Notice 
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M) J^o Older shall be made on any application under this rule except 
uDon notice to the minor and to any guardian of the minor appointed or declar- 
ed bv an authority competent in that behalf, or, where there isno such guardian, 
noon notice to the father or other natural guardian of the minor, or, where theie 
IS no father or other natural guardian, to the person in whose care the minor is, 
and after hearing any objection which may be uiged on behalf of any person 
served with notice under this sub-rule. 

If (5) A person appointed under sub-rule (1) to be guaidian for the suit 

for a minor shall, unless his appointment is terminated by retirement, removal 
or death, continue as such throughout all proceedings arising out of the suit in- 
cluding proceedings, in any appellate or revisional Court and any proceedings m 
the execution of a decree.] 

Loc. Ams.— [Allahabad and Oudh ] Add as a proviso to 0. 32, R 3 (4).-. 
“Provided that if the minor is imdei ten years of age no such notice shall be issued 
to him ’ 

[Bombay ] The words “to the mihor and” m line 2 ot sub-iule (4) oE R. 3 of 
0. 32 shall he deleted, 

not continue m his office after decree. 84 
I C 68=1925 C 23. Proceduie to appoint 
guardian for a lunatic 62 I.C. 770 Where 
proposed guardian does not appear, Court 
must be moved to appoint one of the officers 
as guardian ad litem. Otherwise decree 
will be null and void (15 C.L.T 3, Foil ) 17 
I C 263=16 C LJ 318. The object of Rr. 3 
and 14, is to provide that minor's interest 
should not suffer and that he should be pro- 
perly represented in a suit filed against him 
The object of giving notice to minor is that 
the person may not be a minor at all and the 
plaintiff may have by mistake sued him as a 
minor. Notice to guardian and other per- 
sons interested is given for the reason that a 
person who is guardian or who has the cus- 
tody of the mmor is the person best fitted to 
represent the minor. It is obligatory on the 
Court that no order should be made appoint- 
ing a guardian ad litem unless and until the 
necessary notice is given under R. 3 29 
Bom.L.R. 1357=105 I.C 537=1927 B 613, 
1934 L. 132 A person who is merely 
appointed to conduct a case on behalf of a 
minor is not a lawfully appointed guardm 
within the meaning of R 3. 139 I.C. 113— 
1932 L. 521. 

Misrepresentation —Major described as 
minor—Decree not binding. 49 I.C. 627. 
Suit by minor — Bom fide mistake — Amend- 
ment. 1924 L. 157. A compromise not ex- 
pressly sanctioned by Court, though benefi- 
cial to the minors is not binding on them. 3 
P.L J 255=46 I.C. 358 (F.B.) Reference to 
arbitration by next friend or guwdian^ 
litem without leave of Court. 33 I.C. 941=9 
Bur.L.T. 158. Period of limitation counts 
from date of the plaint, and not from 
appointment of the guardian. 4 A 37 
Where certain minors were sued as majors 
but they appeared m the suit through their 
mother as guardian and filed a wntten state- 
ment and Court accepted the guardian by 
permitting her to compromise, held, that the 
omission to formally amend the cause title 
of the suit as originally instituted ^ ^ 
mere irregularity. 13 P.L T. 737=12 P. 117 
=1933 P. 104. 


Leg. Ref> 

1 Sub-rule (5) of Rule 3 of 0. 32 is added 
by Act XVI of 1937. 

Notes. 

under R 3 (4) for appointment of a guardian 
ad htem must he served upon the natural 
guardian 45 I C. 253*= 4 PatL.W 373. 
If a guardian ad litem is guilty of negligence 
and makes no attempt to protect the mmor s 
interests decree will not be binding on 
minor, (/hid.) See also 1932 A.L. J. 
1128=1933 A. 116 Where an officer of 
Court is appointed as guardian ad litem, due 
notice of such appointment should be given 
to that officer and the suit should not be 
dismissed on the mere ground that process 
fees are not paid for issue of summons to 
him. 35 P.R. 1912=11 I.C. 317. 

Negligence of Guardian— Appointment 
OP FRESH guardian.— Where ex parte decree 
against a minor was set aside by Court on 
the ground of negligence of mmor's father 
who acted as guardian, and Court removed 
the father from guardianship and appointed 
mother in his stead. Held, that the Court 
had jurisdiction to do so. 55 A. 136=1431. 
C 326=1932 A.L.J. 1128=1933 A. 116. 

Officer of Court as Guardian.— Omission 
to adduce evidence when amounts to negli- 
gence. 44 MLJ. 299=1923 M. 465 In 
absence of proof that guardian ad htem 
could have adduced any useful evidence or 
was aware of such evidence in the prior suit, 
it did not constitute negligence or fraud. 
(Ibid.) See also 8 P. 558=1929 P. 360. Offi- 
cer of Ciourt, guardian— Guardian's address 
and whereabouts known— Procedure illegal 
—Decree— Setting aside— Inherent power of 
Court. 1922 M. 4&. When suit is filed 
agamstaminor in respect of whom proper 
guardian has already been appointed but 
whose identity or appointment is not known 
to plaintiff Court is competent to appoint an 
officer of the Court as guardian ad litem. 
33 I.C. 481. Guardian ad Mother 
acting as such— Failure to defend suits— 
Right of minor to set aside decree, 29 1,C. 
2Wx=13 A.L.J. 437 Guardian ad litem does 
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[Lahore ] Thu following hivb-rules weie substituted for sub-rulch (3) and (4) •— 

“(3) The plamUff shall file with his plaint a list of lelatives of the minor and oth.r 
persons with their addresses, who prima facu: arc most likely to be capable of actinjr as 
guardian for the suit for a minor ddfendant. The list shall constitute an apphcatioS hy 
the plamtill undei sub-rule (2) above. ^ 

(4) The Court may, at any time after institution of the suit, call upon the nhnt ir 
to fnimsli such a list, and, in default of compliance, may reject the plaint. 

(5j Any application for the appointment of a guaidiaii for the suit and an^ list 
furnished undei this lule shall be supported by an atfidaidl vfrifjmg the fact that the 
proposed guardian has no interest in the matters in controversy m the still adverse to that 
uf the minoi, and that ea-ch person proposed, is a fit person to be so appointed. 

(6) No order shall be made on any application under this rule, CKcepi upon notice 
to any guardian of the ininoi appointed' or declared by an authority competent i" that 
behalf, or, where theie is no such guardian, upon notice to the father or other namial 
guardian of the minor, or, where theie is no father or other natural guaidian, to the person 
m whose caie the minor is, and after hearing any objectiou which may be urged chi behalf 
i)f any peison served with notice under this sub-rule* 

Proiided that the Court may, if it sees lit, issue notice to the minor also " 

[Madras ] 0 32, Rr 3 and 4 Saistitufe R 3 for old Rr. 3 and 4 
Qualifications to be a nest V unsound mind and has 

friend or guardian. attamed majority may act as next friend of a minor or as his 

® guardian foi the suit* 

Piovidcd that the interest of that person is not adverse to that of the mmoo- and that 
he is not, in the case of a next friend a defendant, or m the case of a guardian foi the 
milt, a plaintilil 


Appointed or dccki ed 
guardians to be prefened 
and to he superseded onh 
for reasons lecordcd 


Grtiardians to he apjioint- 
<d by Court. 


(2) Where a minor has a guardian appointed oi dc- 
claied bj competent authontj, no peison other than the 
guardian shall act as the next friend of the minor or be 
appointed his guardian for the suit unless the Court con- 
siders, for reasons to be recorded, that it is tor the minor’s 
wclfaie that another person be peimitted to act or be appoint- 
ed as the case may be. 

(3) Where the defendant is a minor, the Court, on 
being satisfied of the fact of his minoritj', shall appoint a 
proper person to be guardian for the suit for the minoi 


(4) An Older foi the appoiiiitmcnt of a guaidian foi the suit maj be obtained upon 


applicalion in the name and on behalf o f the minor or by the 
plamtitt The application, wheie it is bj the plaintifl, shall 
set foith, in the ordci of Ihcir suitabilitj, a list of persons 
(with thill full addi esses for service of notice in Foim No 
11- A set foith in Appendix H hereto) who are competent 
‘ind qualijfied to act as guardian for the suit for the minor 
detendant The Court may, for reasons to be lecordcd, in any particular case, exempt the 
applicant fiom furnishing the list ref ei led to above 


Appointment to be 
application and where neces- 
sary after notice to pm- 
posed guardian 


support of the application 
for appointment of giiai- 
dian 


fS) The application lefetied to in the above sub-rule whether made by the plaintiff or 
Contents ot affidavit in behalf of the minor defendants shall be supported by an 
amdaiit \erifying the fact that the proposed guardian has not 
or that no one of the proposed guardians has any interest in 
the raatleis in controversy in the suit adverse to that of the 
minor and that the proposed guardian or guardian are fit 
persons to be so appointed. The affidavit shall furthei state 
according to the circumstances of each case, (a) particulais of any existing guardian 
appointed oi declaied by competent authority; (6) the name and address of the person, 
it any, who is the dc facto guaidian of the mmor; (c) the names and addresses of per- 
sons, if any, who in the event of eithei the natural or the de facto guardian or the 
guardian appointed or declared by competent authority, not being permitted to act, aie 
uy leason of relationship or inteiesl or otherwise, suitable persc/ns to act as guardians for 
the mmor for the suit. 


Application for appoint- 
ment of guardian to be 
separate from application 
for bringing on record the 
legal representatives of a 
deceased party. 


f6) An application for the appointment of a guardian 
for the suit of a raindr shall not be combined with an appli- 
cation for bringing on record the legal representatives of a 
deceased plaintiff oi defendant. The application shall be by 
sepal ate petitions. 
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(?) N<J oiiitii !>ha!l be made on an^ apphcation undei sub-iule (4; abo-ve except uoon 
notice to an3 guardian of the minor appointed oi declared bv 
. . , ,, an atithontj’ competent in that behalf, or where there is nl 

Notice of ^ guaidian, upon notice to the father or other natural guaidian 

bo given to persons mlcrcst- minor, or where there is no lather or other 

ed in the minor defendant gy^^dian, to the person in whose care the minor is, andaS! 
other than the proposed objection which may be urged on behalf of anv 

guardian person served with notice under this sub-rule. The 

notice required by this su'b-rule shall be served six 
clear days before tlie day named m the notice for the hcaiing of the application and may 
he in Foira No 11 '-et foith m Appendix H hereto, ^ 


(8) Where the applicaUon is tly the plaintift, he shall, along with his application and 
affidavit refeired to in sub-rules (4) and (5) above, produce 
Special provision to shoit- the necessary’ -foims m duplicate, filled in to the extent that is 
en delay in getting a guar- possible at that stage, for the issue simultaneously of notices 
dian appointed. to two at least of the proposed guardians foi the suit to be 

selected by the Couit from the list referred to in sub-rule (4) 
abo\e, togethei iMth a duly stamped vouchci indicating that the fees prescribed for sen ice 
have been paid 

If one or moie of the pioposed guaidians signify his or Iheir consent to act, the 
Court shall appoint one of tliem and intimate the fact of such appointment to the person 
appointed by registered post. If no one of the persons served signifies his consent to act, 
the Court shall proceed to ser\e simultaneously another selected two, if so many there 
be, of the persons named in the list referred to m snb-uula (4) above, hut no fresh 
application under sub-rule (4) shall be deemed necessary The applicant shall, witLn 
three days of intimation of unwillingness by the first set of proposed guardians, ’pay the 
presciibed fee for seivice and produce the neccssaiy loims duly filled in 


(9) No poison shall, without his consent, be appointed guardian for the suit. Wheti- 

vr cfiaii an application is made proposing the name of a pci son as 

guardian foi the suit, a notice m Form No ll-A set forth m 
pointed without his consent. Appendix H hereto shall be served on the proposed guaidian, 
unless the applicant himself be the proposed guardian oi the proposed guardian consents ' 

(10) Where the Court firds no person fit and willing to act as guardian foi the suit, 

Court miardiaii-When to appoint any of its officers or a pleadci of the 

be aoooiSed— How he is guaidian and may diiect that the costs to be 

to he Placed in fund? " incurred by that officer in the perfoimance of his duties as 
P guardian shall be home either by the parlies ot by any one or 

more of the paities to the suit or emt of any fund m Coml in 
which the minor is inteiested, and may give directions for the repayment or allowance of 
the costs as justice and the arcumslaoces of the case may require. 


(11) When a guardian for the suit of a minor defendant is appointed and it is made 
to appeal to the Court that the guardian is not in possession 
Funds for a guardian of any or sufficient funds for the conduct of the suit on behalf 
other than Court guardian of the defendant and that the defendant will be piejudiced in 
to defend his deface thereby, the Court may, from time to time, order 

the plaintift to adiance moneys to the guardian for purpose 
of bis defence and all moneys so advanced shall foim part of the costs of the plaintiff m 

me smt. The ondei shall direct that the guardian, as and when directed, shall file in 

Court an account of the moneys so received by him 

[Nagpur.] Rules 3 and 4 — For Rr 3 and 4 substitute the following — 

• • defendant is a minor, the Court, on being satisfied of the fact of his 

mmority, shall appoint a proper person to be guaidian for the smt of such minor. 

4. (1) Any person who is of sound miind and has attained maionty may act as next 
friend oi a minor or as his guardian for the suit 

_ Provided that the inteiest of such person is not adverse to that ot the nunoi and that 
he IS not, in the case off a next fnend, a defendant, oi, m the case of a guardian lor the 
suit, a plamtiff o * 


(2) Where a minor has a guardian appointed or declared b> competent authonh', no 
ppon other than such guardian shall act as the next 'friend of the minor or as his guar- 
dian for the suit unless the Court considers, foi reasons toi be recoided, that it is for the 
minors welfaie that another person be permitted to act in either capacity. 

guardian appointed or declared by competent aiitho- 
nty, shall, without his consent, be appointed guardian for the suit. 

of a guaidkn for the suit may be obtained upon 
application m the name and on behalf of the minor or by the plaintift. 
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(3) Unless the Court is otheiwise satisfied oif the fact that the proposed guaui:an 
has no interest adverse to that of the minor in the ifiatkrs in controversi in the suit and 
that he IS a fit person to be so appointed, it shall lequire such application to be suppoittd 
hy an affidavit verifying the fact 

(4) No Older shall be made on anj application for the appouitment as guaidian for 
the suit of any person, other than a guardian of the minor appointed or declared by com- 
petent authority, except upon notice to the proposed guardian fur the suit and to any guar- 
(han of the minor appointed oi declared hy competent aiilhont} , or, vhere there is no such 
guardian, the peison in whose care the minor is, and aftei heaiing any objection that maj 
be urg^ on a day to be speafied in the nolucc The Couit ma^i, m anv case, it U thinks 
fit, issue notice to the minor also 

(5) Where, on or befoie the specified daj, such pioposed guaidun Jails to appear 
and express his consent to act as guardian for the suit, oi, whcie he is conMfleud nnfil, or 
disqu^ified under sub-rule (3), the Court may, in the absence oi atu nthii i)ei«;nn ht ai.d 
■filling to act, appoint any of its officcis or a ple^adci to be guardian ioi ilii >ii , 

(6) In any case in which there is a minoi defendant, the Court may dinct ihal ,i. 
suffiaent sum shall be deposited in Coiiit by the plamtifl tiom i\hich Mim the e\pei'ie-, 
of the mmoi defendant m the suit shall be paid The mattei 'shall be adjusted in accord- 
ance with the final order passed in the suit m respect of costs ” 

[Rangoon ] The following shall be substituted 'tor R 3 — (1) White uny of 
the defendants is a minor, tiie Ciuil, on bemg satisfied of the fact of his mmontj, shall 
appoint a proper guaidian for the suit foi sudi minoi. 

(2) For this purpose there shall be filed by the plaiiitift with the plaint a list of all 
persons whom the plamtiff considers to be capable of acting as guardian of the minor foi the 
suill Such list shall be in the form otf an application duly verified and requesting that one oF 
such persons may be appohnted guardian of the minor foi the suit, and shall state foi eaclr 
of such persons whether he is a guardian appointed or declaicd b\ competent authority, oi a 
natural guardian, or the custodian of the minor, oi a stiangei, and shall give the address of 
eaA of such persons. 

(3) An order for the appointment ol a guardian for the suit may aKo bi obtained upon 
application in the name and on behalf o*f the minor, 

(4) An appliication undei sub-rule (2) oi sub-rule f3), shall he suppoited by an 
affidavit verifying the fact that the pioposed guardian has no interest in the niatteis m 
controversy in the suit advcisc to that of the minor and that ;he is a fit person t(, be so 
appointed. 

(5) No Older shall bo made on any application under this rule except upon notice to 
any guaidian of the minoi appointed oi declaicd hy an authority competent m that belialf, 
or where there is no such guardian, upon notice to the father oi other natural guaidian, of 
the minor, or, where there is no father or other natural guaidian, to the peison m whose 
care the minor is., and aftei heaimg any objection which may be urged on behalf of any 
person served with notice iindci this sub-rule 

4 fSs 445. 457. J (1) Any person who is of 
Who may act as next sound mind and has attained majority may act as 

San for the smf ' "'=^1 <0'' ‘he 

suit. 


Notes. 

0. 32, R. 4 • Scope and Application — R. 4 
does not apply to a non-conlentious proceed- 
ing m probate. S9 1.C, 435=24 CW.N. 538. 
Irregularities in the appointment of guardian 
ad litem do not vitiate the proceedings in 
the suit. 93I.C 848=1926 L.435. If per- 
sonal interest of next friend conflicts with 
hib duty towards minor, then unless there 
be uberrima fides, he cannot act as the 
minor's next friend In such a case minor is 
not properly represented and decree in the 
suit would not bind him. (22 WR. 290, 
Foil.) S6LC 97. Under P.4 it is necessary 
to see first that the father or any other per- 
son, the mother, with whom the minor is 
living, should be appointed as guardian. 
Where a father or mother is not appointed 
guardian of the minor nor are grounds 
shown for not appointing them but an uncle 
who has an interest adverse to the minor is 
appointed, there is no proper appointment of 
the guardian of the minor 149 I.C. 988= 
1-120 


1934 A. 212 It IS doubtful whether R 4, 
can be applied to the case of a Hindu idol. 
27A.L.J. 1251=1929 A. 887 

Who can Act as Next Friend,— Next 
friend should be a person residing in British 
India. A guardian who cannot be served is 
useless, and where a guardian has left the 
country a fresh guardian should be appoint- 
ed 17 M. L J. 179. The representation of a 
minor by a non-consenting guardian is no re- 
presentation at all and all proceedings while 
the minor is under such guardianship are null’ 
and void against him, 1927 C 488, Rel. on ; 
1922 P. 448 and 31 A. 572, Cons. 161 1 C. 200 
=1936 Pesh. 40. The fact that the guardian 
of the minor is his step-brother would not 
alone be sufficient justification for holding 
that he is intentionally harming the interest^- 
of the minor or that his interest is many 
way adverse to that of the minor especially 
where he himself is to be equally affected by 
the decree with the minor 157 I.C. 801= 

1935 L. 44 A mother cannot act as next 



954 


The Civil Court Manual (Imperial Acts). 


[0. 32, 


4 

Provided that the mteiesi of such person is not adverse to that 
minor and that he is not, in the case of a next fiiend, a defendant or m 
of a guardian for the suit, a plaintiff ' ' 

[Ss 440, 443.] (2) Where a minor has a guardian appointed or de 1 
by competent authority, no person other than such guardian shall act as th*^ 
friend of the minor or be appointed his guardian for the suit unless the 
considers, for reasons to be recorded, that it is for the minor’s welfare 
another person be permitted to act or be appointed, as the case may be ^ 

(3) No person shall, without his consent, be appointed guardian for the 

[S. 456.] (4) Where there IS no other person fit and willing to act 
guardian for the suit, the Court may appoint any of its officers to be such^ar^ 

guardian of a minot is not fatal to the mn 
cccding unless the minor was I 

thereby 2 P.LJ. 390=40 I C 227- 1 rS 
446=17 CW.N 219; 37LC 389 ' lln'l' 
293=26 CW.N 781; 43 A 
956 See also ISS I .C. 365=1935 a W R 
=1935 A. 649. When a certiacafedSS 
of a minor IS properly appointed as guardia! 
adbtemoi thennnoi m a suit, heWS 
tpso facto cease to be guardian ad /£ 
merely because some oiher person has S 
himself appointed giiaidian of the person S 
property of the minor by some other Court. 
Theie is no inherent disqualification m all 
persons other than the certificated guardian 
to be a guardian ad htem 61 C 102'!-%?’ 
W.N,293=193S C160. WhirelKn^o 
appointment and appearance of a guaidian 
ad litem ioT a minoi, the decree passed is, as 
against the minor, a nullity and not bindme 
on him 2 P.L.T. 617=62 1 C 494. ^ 

SuB-RULr (3). -The Coiiit hasnopoivei to 
appoint, against his or her will, any person, 
to be ane-^t fiicnd or guardian. SB. 306 
Guardian cannot be appointed without his 
consent, 34CLJ 293=65 1 C. 18=26 CW 

N. 781 ; 13 I C. 414=15 C.LJ 3 ; 29 1.C S79= 
18 M L.T. 401, Consent need not be express, 

^ 0 W.N. 356=101 1 C, 
632 ; 4 0 W.N. 791=104 f C 814 (47 M. 783 
^A.KW; 2P.296: JOILC. 632VRei:on)’ 
liffect of guardian ad htem not consenting to 
appointment. See 54 C 450=31 CW.N. 634 
=103 1.C 124=1927 C 488. 

Scope of.— R 4 (3) is mandatoiy and a 
Court has no jurisdiction to appoint a guar- 
dian ad litem on behalf of minor widiouthis 
consent, [16 CL.J. 318=20 LC. 578, Foil., 
30 C 1021 (P.C ), Dist. I 40 1 C 2; 2 P. 7=4 
P.L T. 575 ; 4 Pat.L T 127=2 P. 296 ; 37 CL. 

J. 496 , 20 C L.T. 469=19 CW.N. 537 , 59 1.C 
664— 24 CW.N, 541. Coasent— Neednotbe 
express 43 A 104=18 A.L.J. 956; 47 M. 783 
^7 M.L.J. 273 , 83 I.C 290=1923 P 231; 129 
I.C. 175— 1931 0. SO, As to cases where con- 
sent IS implied, see 43 LC S03 , 4 Pat.L.T. 127 
—2 P. 296. There is nothing however in snb* 
cl. (3) which requires Court to obtain the 
express consent of the guardian; where the 
guardian so appointed is a certificated guar- 
dian whom Court was bound to appoint, 
consent may be properly presumed when he 
makes no objection. 4Pat.L.T. 127=2 P. 
296; 1927 O.m BuUee 87 I.C 238=1925 

O. 633. Where interest sofa minor have not 


Notes. 

friend lu a suit brought by minor sons 
against their father. 11 C 733. Natural 
father of adopted son as guardian. See 49 
M.L.J. 549=91 LC 742=1925 M. 1285 
Mortgage by father before son’s birth— Suit 
against father and minor son. Father's inter- 
est is not adverse to minor son. 97 LC 703 
— 1926 M. 1146 Married woman under the 
old Act of 1882. See 29 A 728 ; 6 C L J. 36. 
The rule of Mahomedan Law that an uncle 
cannot be guardian of the property of a 
rninor does not prevent an uncle representing 
his infant nephew as next friend in a suit, 6 
C L R. 413. The interest of every litigant in 
a partition suit is mutually exclusive and 
comes into direct conflict with that of the 
other In such suits, therefore, it cannot be 
presumed as a matter of course that a mmoi 
sister can safely and properly be represented 
by an adult brother, especially when he hap- 
pens to be a step-brother. The interest of 
one IS clearly adverse to that of the other 
and as such one is legally disqualified to act 
as the next friend of the other. 37PL.R. 
112 A guardian may refuse to litigate on 
ms ward s behalf a claim which he knows 
to be false and unfounded. 56 I.C 97. Where 
It appears to appellate (i)urt on an examina- 
tion of the record that a minor has not been 
properly represented in the suit, the decree 
cannot be allowed to stand even though there 
nas been no appeal by minor 51 I.C 583 A 
minor, who is represented by a guardian who 
IS the nominee of a party whose interest is 
adverse to the minor’s, is not properly re- 
Presented in the suit. 45 C 538:^1 IT 
C.W.N. 1043 A minor can sue’to 
set aside a decree on the ground that he was 
not properly represented m the suit 23 A 
g“a‘‘d'an-Omission to record 

No wntten permission 
need be given to the next friend to enable 
^ 531. Defect in 
^llowing the rule as to representation of 
A "‘^‘^“S'lnly fatal to the pro- 
ceeding and does not render invalid a decree 
the minors, 43 M. 842=39 M. 

2?. A- 162; 23 B. 
f Guardian od 

? & Security-Effect of. 54 L 

C 368 Mere omission to obtain the consent 
of the person whom it is proposed to appoint 
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<iian, and inay direct that the costs to be incurred by such officer in the perfor- 
mance of his duties as such guardian shall be borne eithei by the parties or by 
any one or rnore of the parties to the suit, or out of any fund in Court in which 
the minor is interested, and may give directions for the repayment or allowance 
of such costs as justice and the circumstances of the case may require . 

Loc Ams —[Allahabad and Oadh ] Stibiltiuie for original K. No 4 of 0. 32:— 

(1) \A hcre a minoi has a guardian appointed or declared by competent authonly, no 
perbon other than such guardian shall act as next friend, except by leave of the Court. 

(2) Subjelct to the pioSisions ot sub-mlc (1)' anv person who is of sound mind and 
has attained majority may act as next friend of a minor, unless the interest of such person 
IS advcibc to that jt the minor, or he is a defendant, oi the Court for o'Jieil reasons' to be 
lecorded consideis him unfit to act 

(3) Every next friend shall, except as othenvise provided by clause (m Oudh lead 
‘sub-iule’ far ‘clause’) (5) of thi^ rule, be entitled to be re-imbursed from the cstue of 
the minor any expenses inclined by him while acting for the minor 

(4) The Cchirt may, in its discretion, for reasons to be recorded, award costs of the 
suit or compensation under S 3S-A or S 95 against the next friend personally as if he 
were a plaintiff 

(5) Costs or compensation aw aided under clause fin Oudh read “sub-rule”) (4) shall 
not be recoverable by the giia,idian from the estate of the m.tnor, unless the deciee expressly 
Jiiects that they shall be so rccoiciable 

Add the following as R. 4-A ol 0 32*— 

R. 4-A fl) Wheic a minor has a guardian appointed by competent authonly, no 
person othei than such guaidian shall be appointed his guardian 'for the suit unless the Court 
considcis foi leasuns to lie iccorded that it ifi for the minor’s welfare that another person 
be appointed 

(2) Where thcie is no such guardian, oi where the Court consideis that such guar- 
dian should not be appointed, it shall appoint as guardian for the suit the natur^ guardian 
of the minor, if qualified, oi where thcie is no such guardian the person in whose care the 
minor is, oi any other suitable person who has notified the Court of his willingness to act 
or failing any sufch person, an officer ot the Court 

Notes. party applying to make a deposition the 

been prejudiced, any defect in procedure for guardian for defending the cause 5'eff93I 
appointment of hisguardian is not fatal 2 C. 84=1926 M.W.N 8=1926 M 950 Ap- 

P. 296=4 Pat L.T. 127 Appointment of pomtment of Court nazir as guardian — 

officer of Court— Absence of inquiry— Pi o- Practice condemned 13 RD 834=6 OW 
ceeding whether vitiated. 8 P. 558=10 Pat N. 1060. Negligence m conduct of suits on 
L.T. 79=115 I.C. 886=1929 P. 3')0. Ap- behalf of minois resulting in prejudice to 
pomtment of an officer of Court as guaidian interest of minor— Minor can avoid the 
jid litem of minors in a suit without requir- decree 48 A. 44=1926 A 36 Appointment 
mg the pai ty at whose instance he is appoint- of Court guardian— Decree passed— Pioof of 
ed to deposit ne.cessary funds to enable the fraud necessary before a suit to set aside de- 
guardian to defend the case is a farce. 13 cree is allowed. 46 C.L.J. 287=105 I C 199= 
AL.J. 179=37 A 179. See also 110 I C 346. 1927 C 865. In suit for restitution of conjugal 

Where appeal is filed against a minor under rights by husband against his wife where the 
the guardian ad litem, appellant must pay wife is a minor, a person who is alleged to 
to the guardian such sum of money as would have been responsible in bringing about the 
enable him to oppose the appeal. 28 I.C. marriage of the defendant with the plaintiff 
.^2. The wishes of minor should be con- should not be appointed as guardian ad litem 
sidered and given due weight in appointment of defendant. 100 1 C 468=9 Lah L.J. 206= 
of a peison as next friend. If pleader of the 28 Punj.L.R. 627 

minor does not make the application, Court Costs.— Court has power to order an un- 
may appoint a proper person bearing in mind successful infant plaintiff to pay defendant’s 
the wishes of the minor 30 Punj L.R. 17= costs or to direct it to be paid out of 
113 I.C. 901=1929 L. 257 minor’s estate and we versa. Court can also 

Sub-Rule (4).— A vakil is an officer of the order next friend or guardian ad htem to pay 
Court for purposes of R. 4 45 A 395. When costs personally 6l C. 227=59 C.L.J. 9= 

an officer of the Court is appointed as guai- 151 1 C 399=1934 C 474. Court may provide 

dian, Court cannot pass a decree against him for costs incurred by guardian in order to 
as guardian of the minor. 4B. 638; 28 B. obtain legal assistance, even when guardian 
626. In cases where a certificated guardian is himself a pleader. But no guardian 

of a minor is appointed, the appointment of should make a profit out of his ^ce 146 1 . 

anothei guardian for suit is illegal and a C. 986=16 N.L.J. 206=1933 N. 329. 
decree obtained m such a suit is liable to be Revision — Appointment of a guardian ad 

set aside. 43 M. 808=39 M.LJ 239. Appoint- litem is a matter of procedure, and an error 
ment of Court guardian when natural guar- therein is not revisable ordinanly 46 I C. 
dian IS available. 93 I.C 84=1926 M.W, 816=5 P L.W. 92. 

N. 8=1926 M, 9.50. Duty of Court to require 
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oJficci oj the Court shdll foi the purposes di this sub-iule include 
a legal piactitioner on the lull of the Court, 

(3) No pcison shall without his consent be appointed guardian for the suit; piovid&d 
that in all cases the consent of such person shall be presumed, unless wthin fifteen days of 
receipt of notice from the Court, he notifies to the. Court his rdfusal to accept appointment 
as siK’li guardian. Refusal to accept notice shall be picsumed to be lefusal to act 

(4) Where an officer of the Couit is appointed guardian for the suit under sub-rule 
(2) the Court may direct that the costs to be incurred bj such officer in the performaiice 
of hrs duties as such guatdian shall be borne either by the paitics or by any one 01 more 
of the parties to the suit, 01 out of any fund in Court in which the mmoi is interested, and 
may give directions for te-payment or allowance of such costs as justice and the circum- 
stances of the case may require 

[Calcutta ] SiihstitHte Lie words “Except as otherwise provided in this Older” 
±01 the words “Where Iheie is no other pcison fit and ivilling to act as guardian for the suit". 

[Lahore.] New sub-iule (2-A) was inserted — 

“(2-A.) Where a minoi defendant has no guardian appointed 01 dcclaicd bj 0 . 1 m- 
petent authority, the Court may, subject to the proviso to sub-rule (1), appoint as his qmr- 
dian for the suit a relative of the mmoi 

If no proper person be aiailablc, who is a lelative of the minor, the Couit shall 
appoint one of the othei defendants, if any', and failing such other defendant, shall oidi- 
narily proceed under sub-rule (4) of this lule to appoint one of its officers ’’ 

The following words weie added to sub-rule i(3) • — 

‘‘but the Couit may presume such consent to have been given, unless it is exiuesslv 
reluscd." 


[Nagpur,] Add the following rule — 

Procedure for appoint- “4-A. (1) No peison except the guardian appointed 

ment of guardian for the by competent authoiity, shall, without his consent, be ap- 
suit. pointed guardian for the suit 

(2) An order for the appointment of a guardian for the suit may be obtained upon 
application in the name and on behalf of the minor, oil by the plaintiff. 

(3) Unless the Court is otherwise satisfied of the fact that the pioposed guardian 
has no interest adverse to that of the nunor in the matters in controversy in the smt and 
that he is a fit person to be so appointed, it shall require such application to be supported 
by an affidavit ^e^lfying the fact 

(4) No order shall be made on any application foi the appointment as guardian tor 
the suit of any person, other than > guardian of the minor appointed or dedared by com- 
petent authority, except upon notice to the proposed guardian for the suit and any guardian 
of the mmor appointed or declared by competent authority, or where there i*s no such 
guardian, the person in whose care the minor is, and after heanng any objection that may 
be ui^ed on a day to he specified m the notice The Court may, m any case, if il ibnks 
fit, issue notice to the minor also 

(5) Where, on or before the specified day, such proposed guardian fails to appiar 
and express his consent to act as guardian for the suit, or,, where he is considered unfi^ 
or disqualified under sub-rule (3) the Court may, m the absence nf an> -vllier person, fit 
and willing to act, appoint any of its officers or a pleader to be guardian for the suit. 

(6) In any case ip which there is a minor defendant, the Luuit maj dncct that a 
suffiaent sum shall be deposited in Court by the plaintiff £rO|m which sum the expenses 
of the minor defendant in the suit shall be paid The matter shall be adjusted in accoid- 
ance with the final order passed in the suit in respect of costs.” 

[Patna.] In sub-rule (4) for the words “where there is no other person fit and 
willing to act as guardian for the suit” in the first sentence of the sub-rule Mbshtute the 
following ‘— 


person whom the Court, alter hearing objections, if am', under sUb-rult- 
[4) of R 3, proposes to appoint as guardian for the smt, fails within the tume fixed in a 
notice to him, to express his consent to be so appointed ” 

The following shall be swbsUtuted for R 4 — 

[Rangoon,.] R 4. (1) Any person who is of sound mind and ha& attained 
ijujority may act ^ next friend of a minor or a^i his guardian for the suit, provided that 
the interest of such person is not adverse ti that of tihe minoi and that he is not, in the 
case of a next friend, a defendant, or, in the case of a guardian for the suit, a phuililT 

(2) Where a nunor has a guardian appointed or declared bv 'comoetept authonU no 
person other than such guardian shah act as the next friend of the mmor, or be appomt- 
the suit ^less the Court considers, for reasons to be recorded, that 
cas^ the minor s welfare that another person be permitted to act or be appointed, at. the 


or, if 
to the 


(3) In the event of there beffig no such guardian, the natural guardian of the 
naffiral gi^rdian, the person in whose care the minor is, should, 
^ (U. ordinanly be appointed his guardian for the suit. 

(4J No person shall without his consent be appointed guardilan for the suit. 


minor, 

snbiect 
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n) Wheie none of the aforementioned persons, oi ot the persons mentioned by the 
plaintilt m the list filed by him under sub-mle (2) of R 3, is fit and willing to act a.s 
auardian for the siut, and where no applicatiioji is made on behalf of the minor under sub- 
rule fS) of R. 3, the Court may appoint any of its officers to be such guardian, and may 
direct that the costs to be incurred by such ofiicet in the peiforraance of his duties as such 
^aidiaii shall be borne either by the parties to the suit^ or out of any fund m Court in 
which the mnioi is interested, and may give directions for re-pa 3 unent or allowance of such 
Losts a*; justice and the circumslancc'- ol the case may letjuire An advocate or pleader 
(Ji the Court shall be an ofiicei of the Court for this purpose 

5. [S 441.] (1) Every application to the Court 

Representation of minor behalf of a mmoi othei than an application under 
fr.'he'su" Rule 10, sub-rule (2), shall be made b) his next 

^ friend or by his guardian for the suit. 


[S. 444.] (2) Every order made in a suit or on any application, befoie the 
Court in or by which a minor is in any way concerned or affected, without such 
minor being represented by a next friend or guardian for the suit, as the case 
may be, may be discharged, and, where the pleader of the party at whose in- 
stance such order was obtained knew, or might reasonable have known, the fact 
of such minority, with costs to be paid by such pleader. 

Receipt by next fiiend or , 6 [S. 461.] (1) A next friend or guardian for 

guardian for the suit of pro- the suit shall not, Without the leave of the Court, 
perty under decice for receive any money or other moveable property on 
niinor. behalf of a minor either — 


Notes. 

0 32, R 5. Illusirative C\SEs.— When 
a guardian ad litem has been once appointed 
by Court for a minor defendant his appoint- 
ment continues until revoked and an appeal 
against a decree passed against minor can 
only be preferred by liim (41 A 35 , 22 M 
187, 2 A L J 482, Foil.) 4-1 A 619=20 A.L 
J 599 Suit by authorised agent of guardian 
on behalf of minor is not a suit in which 
minor IS effectively represented Judgment 
m such a suit is not conclusive against minor. 
128 I C 763=1930 A. 875 Where certain 
minors were sued as majors but they appear- 
ed m the suit through their mother as guai- 
dian and filed a written statement and Court 
accepted the guardian by permitting her to 
compromise, held, that the omission to tor- 
mally amend the cause title of the suit as 
orisinallj instituted iv as a mere irregularity 
13PatL.T 737 Minor— Not represented, 
effect of— Ignorance of decree holder 27 I 
C 425 An ordei for execution passed 
against a minor without a guardian ad hiem 
IS invalid , and when it is brougnt to the 
notice of Court that such older has been 
passed, Court should immediately dischaige 
the order 9 M L T. 144 See also 13 B 234 
The words of the Code appear to give discre- 
tionaiy power to Couit to discharge the 
application made by minors who appear 
without a next fiieiid 22 C 270 (274). A 
next friend IS not a party to the suit, and 
cannot appeal in his owm name 9 C 629. 
Nor can he execute the deciee after the 
death of the minor 14 W.R. 162 , 22 M 187 ; 
29 A. 675. Court has no power to make 
minor’s estate liable for costs. 13 B 234. 
Butjee lie 213. Where there has been 
gross negligence of guardian, and minor was 
not really represented in the suit, it is open 
to minor to avoid the order 138 I.C 465= 
1932 A L J. 437=1932 A. 293 (F.B.). Sale in 


execution of decree against minor -Guardian 
ad hiem neglecting his duties - Person 
interested in minor must be allowed to set it 
aside 0 21, R 90 1930 N. 185 See 1929 
M 275 (280). (This Older has no direct 
application to execution petitions if rights of 
the parties have merged m a valid decree). 

O 32, R 6 — R 6 prohibits next friend of 
a minor decree-holder from realising money 
due under a decree without leave of Court. 
19 L W 686=1924 M 279 On an application 
to enfoice a security bond executed by cer- 
tain sureties h}pothecating immoveable pro- 
perties in respect of a ceitain amount drawn 
by next friend of the mmot plaintiffs on their 
behalf, held, that (t) S 145 was not appli- 
cable, as the siiieties had not made them- 
selves personally liable and the matter was 
not connected with the execution of a decree 
and was not a question between the parties to 
the suit , (u) as it was not executed in favoui 
of any named person, it could not be assigned 
by Court and the only mode of enforcing it 
was by Court making an order in tlie suit 
upon an application to which the sureties are 
parties and by directing sale of the properties 
for the realisation of the amount due, (tie) 
no such direction could however be made 
till the extent of the liability of next friend 
was determined m a separate suit [46 LA 
228=38 MLJ. 302 (P.C ), AppI ] 57 M 803 
=148 1 C 846=1934 M. 262=66 M.L.J. 540 A 
bond executed by a surety for a guardian 
under R. 6 to the Judge of the Court des- 
cribed by his title, e g., to the District Munsif , 
being one to a judicial person can be assigned 
by the District Munsif. The fact that his 
full name is not given makes no difference, 
he being a persam designata described by his 
title of District Munsif The assignment by 
the Judge IS valid and enables the assignee to 
maintain a suit on the bond to enforce it 
against the surety 44 L W 621=1936 M. 953 
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(«) b> way of compromise before decree or order, or 
(h) under a decree or order in favour of the minor 
(2) Where the next friend or guardian for the suit has not been appoint- 
ed or declared by competent authority to be guardian of the property of the 
minor, oi, having been so appointed or declared, is under any disability known 
to the Court to receive the money or other moveable properly, the Court shall, 
if It grants him leave to receive the property, require such security and give 

such directions as will, in its opinion, sufficiently protect the property from 
waste and ensure its proper application. 

Loc. Am —[Madras ] 0. 32, R. 6. Add proviso to sub-rule (2) •— 

“Piovijded that the Court maj, ui its discreUon, dispense with such security m cases 
where tlie next fnend or guardian for the suit is the manager of a joint Hindu famil> or 
tlie kama\an of a Malabar tarv'ad and the decree is passed in favoui of the joint family or 
the taiwad.” 

7. [S 462.] (1) No next fnend or guardian for the suit shall, without 

Notes. titled to the full benefit of that order and to 

=71 M L.J 67S. Where next friend of a claim full discharge by reason of the same, 
minoi decree-holder was merely ordered to 44 L.W. 486=1936 M 861=71 M.L.J 3^. 
be allowed to draw money paid into Court by Order for attachment of surety's property 
judgment-debtor in satisfaction of decree, under R. 6 cannot fall within the words 
and to purchase Government Promissory “such directions as will, etc.” 41 M 40=39 
Notes for the balance and deposit the same IC 928 Court cannot order payment of 
into Couit but there was no order by the money to a person not appointed guardian by 
Qiurtgranting leave to the next friend to any competent authority without demanding 
receive any property on behalf of the minor, security from him. 29 I C 475. The guar- 
R. 6 does not apply [41 M 40, Dist.] 56 M. dian ad htem of the minor is a trustee and 
687=1933 M. 6/8=65 M.L.J. 142 (F.B.). must act strictly in the interests of the minor. 
Payment to manager of joint Hindu family If minor is injuied by reason of guardian not 
towards a decree in favour of manager and carrying out his duties efficiently, minor can 
minor co-parcener cannot be recognized sue for redress and claim that so far as 
unless sanctioned by Court. 1925 M. 230 (2) equity demands, the decree should be set 
=47ML.J.498 See however, 1927 P. 329 aside or modified (35 P.R 1898, Foil ; 2P. 
(payment to Karta, valid discharge). What- R. 1912, Ref) 14 I, C. ISO, Creditoi- Minor 
ever the case as regards a compromise with- plaintiff— Right of debtor to demand secur- 
out the leave of the Cburt under R. 7, as ity 64 I C 385. As regards the procedure 
regards a valid discharge the question must to be followed, Jfc 17 A. 531 ; 21 M. 309. 
be one of construction of the decree in each 0. 32, R 6 (2).— When a Hindu father or 
case as to whether the managei has oi has manager of a joint Hindu family is himself 
not power to receive payment. 31 Bom. L.R. a next fnend or guardian of the minor, his 
963=1929 B 382. Manager of a joint Hindu powers are controlled by the provisions of 

family acting as next friend, if should fur- the Code relating to next friends and guar- 

nish security. 103 1 C 460. When lie is not dians ad litem and he cannot do any act in his 
actiugjis next friend, 43 L.W. 390=1936 M. capacity as father or managing member 
434=70 M L J. 700 In a suit for partition which he is debarred from doing as next 
by two brothers, one of whom was a minor, friend or guardian without the leave of 
there vras an award made by arbitrators Court. 1930MWN 1240 [36 M 295 (P. 

which was made a decree of Court The C), Foil , 29 I C. 475 and 47M 920, RefI 

major plaintiff settled the claim under the The advisability of amending R 6 so as to 
decree with the defendants who applied to exempt managers or karthas of joint families 
have satisfaction of the decree recorded in or karnavans of Malabar Tarwad from the 
terms of the settlement Court entered satis- provisions of the rule pointed out 1930 M. 
faction as prayed for with the full knowledge W.N. 1240 Stamp on secuiity bond. See 
of the fact that the plaintiff had received 53 C. 101=1925 C. 906 
from the defendants moneys in full satisfac- O 32, R 7 -Scope and Appucation — 
tion of the claim _ under the decree The There is a heavy duty cast upon the counsel 
major plaintiff did not, however, obtain appearing for a minor to satisfy himself that 
sanction of Court for receiving money out- the compromise is for the benefit of the 
side Court on behalf of his minor brother minor, and a similar duty is cast upon the 
The minor plaintiff after becoming a major, Court to scrutinize the compromise and 
applied to execute the decree. Held, he could satisfy itself before sanctioning it. 156 1.C 
notdoso, and that the Court having made 153=1935 5.95. A compromise of suit made 
an order recording satisfaction knowing full on behalf of a minor without strict corn- 
well that the money had been received with- phance with the provisions of R 7 is not 
out Its previous sanction, must be taken to enforceable against minor 125 1 C. 587. See 
have approved of the receipt by the major afro MLR. 513 (Rev.) = 16 R.D. 660 The 
plaintiff of the money on behalf of the minor dirertions in R. 7, are not intended to be 
brother ; the defendants were therefore en- merely formal and it is incumbent on the 
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the leave of the Court, expressly recorded in the pro- 
Agicement or compro- ceedings, enter into any agreement or compromise on 
ardian forthe suit. behalf of a minor with leterence to the suit in which 
‘ he acts as next friend or guardian. 

(2) Any such agreement or compromise enteied into without the leave of 


Notes. 

Court to protect the interests of a minoi and 
of a person of unsound mind and to apph its 
mind to any compromise which is offered on 
then behalf in order to ascertain as far as 
oossible that the compromise is really for the 
benefit of the minor. 1933 A 149. See also 
136 1.C 350=35 LW. 171=1932 bl 303 , 33 
Bom L.R 1033=134 I C. 1221=1931 B 500 
Thepiovisionsof R 7 aie imperative. 33 
Bom. LR 1033=1931 B. 500. But see 1361. 

C. 254=7 Luck. 493=1932 0 . 44 contra — 
•With leference to the suit’— Meaning of, 
see 1937 P. 232=1937 P.W N. 51. A matter 
which is not strictly the subject-matter of a 
suit maj relate to 01 have “reference to the 
suit” if It foims part of the considcialion, 
{Ibtd ■) Where a petition for leave is filed 
under R 7 Court should consider whether 
the compromise is or is not in the interests of 
the minors If it is satisfied that the peti- 
tion of compromise is for the benefit of the 
minors then it should grant leave. If it is 
not so satisfied it should refuse leave. If 
leave is granted Court has no option, but to 
record the compromise and to pass a decree 
m accordance therewith. In so deciding 
whether the petition of compromise is for 
the benefit of therainois, it will be open to 
Court to make such alterations in the terms 
of the compromise, agieed to by the parties, 
as It deems expedient (17 A. 531, 28 A. 585, 
47 1 A, 88 and 1929 B. 350, Ref.) 1934 R. 168 
also 142 1 C. 751=34 P L.R 409=1933 L 
468; 152 I C 715=36 BomLR 738 The 
piovisions of this rule are not applied hloc 
to proceedings under Land Revenue Acts 
But the adult parties who are co-obligees 
with the minor are not on that account exo- 
nerated from liability. 7 Luck. 493=136 1 C. 
254=1932 0. 44; 39 M. 409=43 1 A. 99=31 M. 
L.J 18=34 1 C. 213 (P.C). As the provi- 
sions of 0. 32, have been extended to all pro- 
ceedings under the Land Revenue Act with 
a few minor exceptions, a compromise 
arrived at the partition proceedings on behalf 
of a minor is invalid if the provisions of 
R 7 have not been complied with, 14 LR. 
464 (Rev )=17 R.D 625 The rule applies to 
an agreement to refer a suit to arbitration, 
and to an agreement to be bound by an oath. 
27 C 229 . 24 M. 326, 12 M 483,27PLR. 
729=96 1 C 748=1926 L 665 But set 38 P. 
LR. 629=162 LC 921=1936 L. 235 where it 
was held that agreement by next friend to 
relinquish claim of the minor should the 
opposite party take a ceitain oath, was only a 
special method of proof and not a compro- 
■ mise, and that as the interest of the minor 
was identical with that of the next friend, 
sanction under this rule was not necessary. 
In the case of a reference to arbitration by a 
guardian without leave of Court and a decree 
passed on the basis of an award thereon, the 


only person who can repudiate guardian's act 
IS the minor and he should on attaining 
maionty do so by an application for review 
or by a sepaiate suit and noebj way of 
appeal 58 C 628=1301 C 209=35 CWN. 
238=1931 C 211 , 38 L.W 927=1933 ll 862= 
6SMLJ. 755 Butj/’e28A 35 Agieement 
or compromise mast be lawful (See 0 32. 
R. 3 ) Abandonment of an issue does not 
amount to a compromise. 22 M 538 , 22 M 
378 ; 27 C. 229 ; 24 M. 326 , 12 M. 483 But 
see2SAZS. No sanction is necessary for 
agreement by guardian to be bound by state- 
ment of certain witnesses 49 A. 842= 25 
A L.J 729=1927 A, 584 , 34 CW.N. 310 
Effect of want of sanction— Compiomisc 
without leave— Invalid, though supportable 
on other grounds 39 M 115=29 M.L J. 850= 
20 CW.N. 201=32 I C. 258 (P C.) ; 47 A 782 
=23 A L J 523. The provision of law making 
It necessary to obtain leave of Court is of 
great importance to protect the interests of 
minors and in absence of such leave, a 
compromise cannot be suppoited 39 M. 
115=29 MLJ 856 (P.C). In absence 
of an order granting permission the pre 
sumption is that no permission w’as gi anted. 
50 IC 752=17 A L.J 789 Where Judge 
wholly failed to consider whether the 
terras of a compromise were for benefit or 
prejudice of the minor, held, the compromise 
decree was not binding on minor See 139 
I C 113=1932 L 521 , 1933 A 149 Where 
minor comes forwaid to set aside the com- 
promise, Court has no power to uphold it on 
the ground that it was for the benefit of the 
minor. 35 B 322=13 Bom.LR 280; 44 B. 
202=5610 399; 50 IC 752=17 A LJ. 789. 
When suit is compromised by Court of 
Wards on behalf of a minor ward, the com- 
promise does not require the leave of Court 
in order that it may be binding. 37 I C. 971= 
44 C. 829. Court should be very jealous of 
the interest of minors and should not allow a 
suit or part of a suit to be withdrawn without 
being satisfied that it is for their benefit (27 
M. 3^: 29 C. 735, Rel on ) 47 I.C 508=59 P. 
R, 1919. A suit lies at the instance of a minor 
to set aside such a compromise effected by 
ius guardian ad litem, (2 P R. 1912, Kef.) 4/ 
LC 508=59 P.R 1919 Compromi.se decree 
-^Setting aside— Fraud, proof of- Facts 
alleged in prior litigation whether can be re- 
opened 116 1 C. 116=1929 M 96. The next 
friend of a minor cannot transfer to a third 
narty the decree m favour of the minor with- 
out leave of Court 41 M.L J. 75=63 I.C. 285. 
Compromise by guardian sanctioned by Court 
—Interest of guardian adverse to that of 
minor— Validity. 10 L. 86=^9 C.L.J. 38= 
SpC 294=55 M.LJ. 746 (P.C). As to 
what is claiming an interest adverse to minor, 
see 136 1 C. 562=1932 A. 130 Compromise 
decree— Enforcement as against minors 
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the Court so recorded shall be voidable against all parties other than the minor. 


Notes. 

Sanction of Court-Subsequent events if 
jnatenal— Concealment of mateiial facts— 
Proof SI C.LJ 364=1930 C 539 
Scope of Sue-Ritle (2) —41 CL J. 213—29 
C.W.N.S97, LinderR 7, cl. (2) an agree- 
ment or compromise entered into by the 
suaidian of a minor without the sanction of 
the Court is voidable. 47I.C. 508=59 P.R. 
1919, 2 P.R 1912=11 1.C S23;41ML.J 75= 
63 I.C. 285; 12 I.C 499=34 M. 314. 58 I.C 
178 ; 44 I C 164 ; 61 I C 118=14 S.L R. 245 ; 
60 C.L.J. 173. Where a minor is lepresented 
in mutation proceedings by his elder brothei 
who bom fide enters into a compromise with 
the other paity without the leave of the 
Court as required by R 7, the compromise is 
not bad for want of such leave. 7 Luck 493= 
136 I.C. 254=1932 0. 44 Where a compromise 
petition is presented by a respondent on his 
own behalf and on behalf of two minor res- 
pondents and the compromise is an indivisible 
one so far as all the three respondents aie 
concerned, if the compromise is held to he 
bad for the minors il must be held to be bad 
so far as the other respondent also, as it 
would be useless to pass a decree on the com- 
promise petititn against him only. 1934 R 


Execution Proceedings —The rule applies 
to a compromise of execution pioceedmgs. 
26 B 109 See also 64 M.L J 437 (F.B ) , 29 
M.309 , 26B l09;3niL.J.207, Rel.on.SS 
M 17(F.B.).Dist.l 17 Pat.L.T. 743=1936 P 
506 And contemplates the existence of a 
guaidian and a pending litigation 26 B 298. 

also 27 B. at 291 , 29 M. 309 Proceedings 
in execution are proceedings in suits and R. 7 
applies to execiiUoH proceedings as well. [29 
M. 309, 26 B 109; 31 M.L.J 207, Rel on; 55 
M.l7(FB),Dist] 56 M. 430=142 I.C. 622 
(2)=1933 M 456=64 M L J 437 (F B.) An 


agreement varying terms of a^ decree between 
parties some of whom are minors is not en- 
forceable unless sanctioned by Court 40 I C 
820=1917 M.W N 327. A compiomise effec- 
ted after the passing of a decree is governed 
by R 7 Sanction of the Court is necessary 
where the minor is a party to the adjustment 
35 I C. 70=31 M.LJ. 207 
Sh.\ll be Voidable. — A compromise not 
properly sanctioned can be annulled before 
a minor attains majoiity 26 B 109 See 
23 B. 62 and 13 B. 137. See also 60 C L.J 173 , 
30 C. 613 Where judgment-debtor applied 
to have the sale adjourned and on condition 
of the same being granted ^^afved his right to 
a fresh proclamation and such waiver was 
effected both on behalf of himself and his 
minor sons, held, that the waiver did not 
require leave of Court 150 I C. 1134=1934 
M. 260=66 M L J 464 If guardian has 
wrongly settled the suit out of Court, that 
may be a ground for further steps being 
taken, but that must be at instance of the 
minor after attaining majority or a next 
friend or a guardian during minority. The 
attorneys who received their instructions 
-from guardian cannot go behind those instruc- 


lions and continue to represent the minnr 

138 I.C 312 (1)=34 Bom L.R. 614=1932 B 

401 (1) Compromise sanctioned by Court' 
when can be set aside. 28 Bom.L.R. 

B. 716=1927 B 11 , 104 1 C 222=1927 L 68 s 
[36 M. 295 (P C), Foil 146 C L.J. 441=1031 

C. 522=1927 C. 796 . 28Bom.L R 1 507=9g i 
C. 814=1927 3 87 Compromise arrived at bv 

guardian ad litem without leave of Court-- 
Decree passed thereon. In a suitto enfoice 
the terms of the compromise, it is open to the 
minor to plead in defence the invalidity of 
the compromise. There is nothing m law to 
prevent him from taking such a plea m 
defence 1936 A.LJ 1366=19.36 A. 811 

Powers of Natural Guardi an.— After 
appointment of a guardian ad litem the 
powers of a natural guardian to deal with 
minor’s interest so far as they are involved 
in suit are suspended. 22 Bom L R. 725=57 
I.C. 417=44 B. 574. A compromise even by a 
father and managing member as guardian ad 
litem requires leave of Coui t. 36 M 295=40 
LA. 132=25 M.LJ ISO (PC.) But not so 
when he is not the guardian-ad-litem. (1937) 
1 M L T 384 The natural guardian can on 
behalf of a minor enter into an arbitration so 
as to be binding on the minoi if it is proper, 
reasonable and for the benefit of minor ^ 

B. 202=22 Bom L R 266. 

Proofop Sanction.— There ought to be 
evidence that the attention of Court was 
dnectly called to the fact that the minor was 
a party to tlie compromise, and it ought to be 
shown, by an order on petition (or in some 
way not open to doubt) that leave of Court 
was obtained 35 A 487=40 I A 182=25 M. 
L.J. 492=21 1 C 288 (PC); 56 I C 97, 16 
I C 397, 2 P 538=4 Pat L T 311 See also 
3910 53=36 P.R. 1917, 55 I C 218 Com- 
promise on behalf of minor — Proof of 
beneSt to minor— Affidavit by guardian or 
statement by counsel necessary 31 Bom L R 
621=119 f C. 663=1929 B 350 See also 51 

C. LJ. 364. Sanction can be inferred from 
circumstances 1926 S 128=20 SLR. 116 
Presumption as to muioi’s interest having 
been considered in giving sanction See 28 
Punj L R 184=102 T C 358=1927 L. 330 (94 
I C 104 , 36 P R. 1917, 8 C.L.J. 33, Ref ) 1929 
L. 250=12? I C 103. Matters to be conside 
red in granting sanction— Court's duty to 
consider benefit of the minor 5'ec 46 C L J 
441=103 1 C 522=1927 C 79o See also 39 
M 115=29 M L J. 856 (P C ) ; 29 M T4;28 
BomLR 362=94 I.C 104=1926 B 291 As 
to who can apply for sanction in partition suit 
by minor, see 91 I C 521 A decree passed 
under a misapprehension of a material fact 
as to the true position of the minor is not 
binding on minor 1 L 314=56 I.C 878, 
1929 L. 279 An omission to record the 
sanction does render the compromise ultra 
vires especially in the absence of prejudice to 
the minors, w’ho could only apply for review. 
5 Pat L J. 379=1 Pat.L T 663. See also 111 
I C. 156=1928 A 534. R. 7 does not coinpel 
Judge to reduce this matter to writing, 
though it is exceedingly desirable he should 
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Loc Am — [Madras ] Add thi lollowiug m 0. 32, R 7 as aub-ruJe (1-A):— 
“(1-A) Wheic an application is made to the Court for leave to enter into an agree- 
ment 01 compiomiSL or 'for withdrawal of a suit in pursuaii,e of a compromise or for 
taking an> othci action on behalf of a minor or other person under disability and si^ 
miDOt or othei peisoii under disability is represented b}' counsel or pleader, the counsel 


Notes. 

do so.(29M. 104; 17 A 531: 8 C.L.J. 31. 
Ref.) 39 1 C- S3=36 P.R 1917 Mere record- 
mg a compromise and passing a decree 
according to it is no sanction by Court and 
therefore not binding on the minor 39 M, 
g53=30 MX.J. 465. See also 21 M at 93 , 17 
A. at 532 , 28 A. 585 (P.C ) . It is not necessary 
that the sanction of Court, if otherwise pro^- 
ed, must be in express terms. 14 1.C. 6 See 
also 1935 S. 235 (noted infra) The atten- 
tion of Court must be expressly drawm 
to the fact and its appioval obtained 6 
Pat.Lj. 199=60 IC. 980. Leave of the 
•Court must be expressly recorded 35 I.C. 
675=1917 P 77; 6 Pat.Lj 199=2 PatL 
T. 325=60 1 C. 980 Even if leave of 
Court is not expressly recorded that 
would not make the decree a nullity It 
would only make the decree voidable at 
option of the minor 2 P. 538=4 Pat 
LT.311. No particular formula is neces- 
sary to be used by the Court in order to 
grant leave. Ubid ) Compromise— Sanction 
of Court— Some terms, not embodied in 
decree— Sale in pursuance of compromise- 
Sale by father and guardian ad hfew— Effect. 
S3 I.C 354=1919 M W.N 356 Court is not 
obliged to pass a formal decree in the exact 
form which the parties propose. It may 
•make such alterations as may be necessary. 
Very often it is convenient to set out in a 
schedule the precise compromise the patties 
have agreed to and then in the order itself 
merely to state what the parties actually 
want as an operative order, eg, for pay- 
ment of money. 31 Bom.L.R. 621=119 I C. 
663=1929 B. 350 Sanction of Compromise- 
Permission of Court under S 29, Guardian 
and Wards Act, 1890, not necessary. 31 
Punj.L R. 131=122 LC. 103=1930 L. 250 

Transfer OF DECREE.— Decree is property 
and hence the guardian can transfer a deciee 
m favour of the minor without the sanction 
of Court 40 M L J 124=62 1 C 255 ; 56 LC 
313. 

Referencl to arbitration —Where a 
reference, in which property of minor is in- 
volved, IS under the Arbitration Act and not 
with reference to a pending suit, no leave of 
the Court is necessary. R 7 contemplates 
agreement or compromise with reference to 
a pending suit. (26 B 298 and 1918 B 
123. Rel on, 1921 S; 61, Dist) 1935 
S. 235 Where an application requesting 
that the Court should decide the case after 
local inspection and local inquiry as an 
arbitrator is signed by the pleaders duly 
authorised to compromise make a reference 
to arbitration and so forth and the fact that 
some of the defendants are minors and the 
application is for their benefit is clearly 
stated, the Court's sanction is presumed 
from the acceptance of the application. IS 
L. 726=1934 L. 176. See also 59 CLJ. 521= 
1934 C 845 Where one of the parties to an 


arbitration is a minor, no particular form of 
sanction that the suit is for the benefit of the 
minor is required under R. 7 Where the 
Court appoints a guardian of the minor 
when It accepts an award it shows that 
‘n mind (1926 
S.128, Rel. on) 1935 S 235. Intheca^e 
of a minor party leave of Court need not be 
obtained before making an aophraLon to 
refer a dispute to arbitration. (28 A 25 
Foil ) 36 A 69=12 A.L J. 57 . 43 B 258=20 
Bom LR. 970. See also 59 CLJ 521=1934 
C. 845 , 15 L. 726=1934 L 176 . 4 B 202=22 
Bom.L.R. 266. Where after suit on behalf 
of a minor was referred to arbitration, and a 
compromise was then entered into by parties 
and the same was accepted by the arbitrators 
who passed an award in its terms, the 
minor is not entitled to have the decree on 
the award set aside on that ground, especially 
when there is nothing to show fiiat his 
guardian was negligent or that the compro- 
mise was not advantageous or beneficial to 
him. 42L.W 612=1935 M. 1068=69 M.L.J. 
523. But jee 1935 S 235. Where under 
similar circumstances it was held voidable at 
the option of the minor on attaining majority 
See also 19 1 C 424=15 Bom L R 223. Such 
an order of reference and the award can be 
assailed by the minor either m the suit itself 
or by a separate suit. 1936 A.L J. 1333=167 
10 99=1937 A. 65 (FB). Agreement by 
pleaders of both sides to abide by decision of 
Mnnsif after inspection— Reference or com- 
promise. A joint application signed by the 
pleaders for both the parties by which they 
agreed to abide by the decision of the Munsif 
after personal inspection of the locality is 
not a reference to arbitration but amounts to 
a compromise between the parties. 125 I.C 
587. Though one member of firm is minor, 
sanction of Court is not necessary to refer a 
suit against that firm to arbitration. 1923 L. 
103 Where guardian of a minor party to a 
suit wishes to refer the matter to arbitration, 
Court ought to fully apply its mind to the 
matter and consider if the reference would 
be for minor's benefit. 59 I.C. 31=5 P W R. 
1921, 52 I.C 327=145 P.R. 1919, 17 1 C. 388 
=125 P.R 1912; 15 S.L R 165=1922 S. 1 , 39 
M. 853=30 M.LJ. 465, 1929 L.257. An 
application of next friend of a minor under 
Sch II, para. 1, CP Code, comes within R. 
7. 52 LC 327=145 P R. 1919; IS I C 161=95 
P.R. 1912; 30 M.L.J. 465. Application to 
refer a question to arbitration is an agree- 
ment within the meaning of R. 7 because the 
rule has reference to the suit. 95 P.R. 1912 
=1SI.C161 (F.B.);39M. 853=30 M.LJ. 
465. Where a decree is given on award, 
there is neither an appeal nor a revision. IS 
S.LR. 165=1922 3. 1. 

WiTHDRiWAL OF SuiT.— The Withdrawal of 
a suit by a next friend in pursuance of an 
agreement or compromise entered into with 
the defendant without leave of Court is 
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nr nleadei shall hi , ■ wiUi iht j.pplication a ceitiacate to the eftect that the agree- 
meS w comprtnnisc ... action pioposcd is, in his opinion, foi the benefit of the minor or 
otLr pcison imd.i (li=abilit>. A decree or order Eoi the compromise of a suit, appeal 
nr matter to vchirli a minor or other person under disability is a party, shall recite the 
iiicUoii of tlie Court thereto and shall set out the teims of the compromise as m Form 
No 2>1'' in Appendix D to this Schedule.” 

Note —'■This lule and Form No. 24 supersede R. 119 and Foim No. 35 of the 
Civil Rules of Practice, 1905, and R 33-A of the Rules of the High Court, Madras, 
Appellate Side 

8, [S. 447.] (1) Unless otherwise ordered by the Court, a next friend 

. shall not retire without first procuring a fit peison to 
Retirement of next friend. giving secmity for the costs 

already incurred. 

(2) The application for the appointment of a new next friend shall be 
supported by any affidavit showing the fitness of the person proposed, and also 
that he has no interest adverse to that of the minor. 

9. [S. 446.] (1) Where the interest of the next friend of a minor is 

adverse to that of the minor or w here he is so connect- 
Rcmoval of next friend ^ defendant whose interest is adverse to that 

of the minor as to make it unlikely that the minor’s interest will be pioperly 
protected by him, or where he does not do his duty, oi, during the pendency of 


Notes. 

voidable at instance ot the minor. 27 M. 377 ; 

14 M L J 442 . 3 C LJ 119 j 1 A L.J. 130. It 

15 necessary that leave should be given after 
the Court’s attention is directly called to the 
fact that a minor is a party to it, and the 
Court should apply its mind and ascertam 
whether the compromise is for the minor’s 
benefit and then has to exercise its discretion ; 
It is to be seen in each particular case from 
the application and the order thereon as to 
whether the Court intended to grant such 
leave If no such leave is given the compro- 
mise or withdrawal is voidable at the instance 
of the minor by a suit to avoid it, and the 
mmol, on the decree being set aside, will be 
restored to his original position m the suit 
152 I.C 715=36 Bom.LR. 738. When a 
next friend of a minor plaintiff withdraws 
from the suit, it is open to the minor through 
another next friend to have the suit reopen- 
ed or re' lewed. ^ C. 735 See also 20 A 68, 
27 M 377; 17 ML.J. 179; 12 B. 553. A suit 
wa^ filed by a person on his own behalf and 
on behalf of his minor brother to set aside 
an alienation by their father, the major 
brother withdrew from the suit as far as he 
was concerned, whereupon Court appointed 
another person who had been impleaded as 
third plaintiff as next friend of minor. Held, 
that neither 0. 32, R. 7 nor 0. 23, R 1 (2) 
applied to the case, that the institution of 
the suit for the benefit of the minor made 
him a ward of the Court, that the withdrawal 
of the suit on his behalf was not in his 
interest and that the order appointing third 
plaintiff as next friend was proper. 148 1 C 
1171=11 O.W.N. 557=1934 0. 257. 

WnHDRAWAL OF APPLICATION —Guardian 
can withdraw his petition to enter into a 
compromise at any time befoie the leave is 
granted 35 I.C. 675=1917 P 77 See also 7 
L R 162 (Rev.). But we 107 I.C. 477=1928 
C. 247. 

Appeal— I f the parties come to an agree- 
ment to settle an appeal on certain terms 


which puts an end to it, such a settlement, if 
it affects the interests of a minor, must 
under R. 7, be subject to the leave ot the 
Court 161 1 C. 751=43 L.W 601=1936 M. 
494. 

Security.— A next friend of a minor even 
if he IS the managing member is not entitled 
to draw money from Court on behalf of the 
minor without fuinishing the security. [36 
M 295 (PC), Foil.] 291 C. 475. 

Costs.- Where a next friend has acted 
bom fide he is entitled to hts costs out of the 
infant's estate. 11 C 213, 10 C 248. But 
see 13 B 234. As to whether a minor is 
liable for the costs of an attorney retabed 
by the next friend, see 7 C 140. 

0. 32, R. 8 : Scope of Rule —See 1931 A. 
656 Where a guardian ad litem to a ramor 
defendant has once been appointed such 
appomtment continues for the whole of the 
/w or until It is revoked by Court and the 
guardian so appointed is the only person who 
can file an appeal on behalf of the minor. 41 
A. 619, 45 A. 623=21 ALJ 691. Bat see 
also 16 R D. 5''3. (Irregularity m supersed- 
ing one guardian and appointing another is 
curable and cannot be interfered with in 
second appeal, 16 R.D 553) Absence of 
an affidavit is not sufficient to render the 
proceeding illegal and void as against the 
minor on the ground that he was not pro- 
perly represented. 55 1 C. 833=1 L. 27. 
Where the next friend of a minor sues w 
forma pauperis Court can order next fiiend 
to pay the costs of defendant. 1923 N.43. 
An application on behalf of a minor made 
by a guardian ad litem discharged long 
before the date of application, should not be 
entertained. 6 Pat.L J. 171=62 I C 235 

0. 32, Rr 9 and 10 —Partition suit— Com- 
promise— Father as next friend — Father's 
interest is not adverse to minors, 87 I C 
42=1925 M 734=48 ML. J 417. Court should 
remove a next friend under R 9 if it ihii.ks 
his interest is adverse to that of the minor 
and should stay proceedings under R. Iff 
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the suit, ceases to reside within Prilish India, or for any other sufficient cause, 
application may be made on behalf of the minor or by a defendant for his re 
moval; and the Court, if satisfied of the sufficiency of the cause assigned, may 
order the next fiiend to be lemoved accordingly, and make such other order as 
to costs as It thinks fit. 

(2) Where the next friend is not a guardian appointed or declared by an 
authority competent m this behalf, and an application is made by a guardian so 
appointed or declared, who desires to be himself appointed in the place of the 
next friend, the Court shall remove the next friend unless it considers, foi lea- 
sons to be recorded by it, that the guardian ought not to be appointed the next 
friend of the minor, and shall thereupon appoint the applicant to be next friend 
in his place upon such terms as to the costs already incurred in the suit as it 


thinks fit 

Stay of proceedings on 
removal, etc , of next friend. 


10. [S. 448.] (1) On the retirement, removal 
or death of the next friend of a minor, further pro- 
ceedings shall be stayed until the appointment of a 


next friend in his place. 


(2j [S 449.] Where the pleader of such minor omits, within a reason- 
able time, to take steps to get a new next friend appointed, any person interest- 
ed in the minor or in the matter in issue may apply to the Court for the appoint- 
ment of one, and the Court may appoint such person as it thinks fit. 


11. [S. 458.] (1) Where the guardian for the suit desires to retire or 
does not do his duty, or where other sufficient ground 
Retirement, removal or jg to appear, the Court may permit such guar- 
death of guardian for the remove him, and may make such 

order as to costs as it thinks fit. 


Notes. 

until the appointment of another next friend 
63 I C 736=6 Pat L.J. 317. A suit does not 
abate by the next friend's death and Court 
should either appoint a new next friend or 
keep suit pending till minor attains majority 
27MXJ. 40S=25 I C. 597. Appeal heard 
after death of guardian of minor defendant 
but without a fresh guardian on record— 
Appeal does not abate— But the appellate 
decree is invalid. 1928 P 168=106 1 C. 540= 
9P.LT 547. 

Minor not properly represented— Reme- 
dies OPEN TO— When a minor is made a 
defendant, it is the minor who is a party and 
not his guardian ad litem It is not correct to 
say that the minor is not a party and cannot 
be allowed to be heard in the suit itself and 
if he is not properly represented his remedy 
IS only to bring a separate suit On the other 
hand, a minor, if not represented or if not 
properly repre'sented, has several remedies 
open to him. He may appeal, apply under 
0 9, R. 13, apply for review, apply under 

0. 32, R. 5 (2) or bring a separate suit. The 
summary remedy in the suit itself js the least 
expensive and always open to the minor. 
1932 A L.J 1128=1933 A. 116=55 A. 136 

0. 32, R. 10 —Death of next friend— Suit, 
whether abates- Duty of Court to appoint 
another next friend. 37 CWN 184=144 

1. C. 768=1933 C. 508 Appeal— Death of 
appellant— Substitution of w^idow and minor 
son— Death of widow— Absence of applica- 
tion to appoint new next friend— Procedure— 
Ristht of respondents to apply 17 PaLL.T "6. 

0.32,R 11— Guardians are not bound to 
contest all claims whether well or ill-founded. 


The test is whether the inaction of the guar- 
dian amounted to neglect of duty or was m 
the best interests of the infant 6 C L.J. 448. 
Mere fact that guardian did not enter appear- 
ance and take steps in connection with the 
appeal does not of itself show that he was 
either unable or unwilling to act or that he 
was guilty of neglect towards the minor 59 
C 110^1932 C hSS Guardian cannot retire 
without Court's permission 94 I C 340= 
1926 A 437. (1922A 416, Dist) Guardian 
ad /ittwi— Permission to retire- Court can 
refuse. 1928 M. 980=113 IC 238 (2). 
Considerations for Court in giving permis- 
sion to the guardian to retire or removing 
him Seem IC. 562=1931 ALJ 1102= 
1932 A. 130 “Claiming an interest adverse 
to the minor'll" only means that the interest 
of the minor cannot be safe in the hands of 
the guardian {Ibid) Dismissal of appeal 
for default of appearance by guardian of 
minor— Application for removal of guardian 
and restoration of appeal— Duty of Court. 
21 L W 325=1925 M. 774. When a plaintiff 
fails or refuses to place an officer of Court 
appointed as guardian in possession of funds. 
Court can remove the officer appointed under 
this rule 12 B 553. The power of the 
Court under R. 11 to remove the guardian 
for the suit of a minor defendant and appoint 
a new guardian instead may be exercised at 
any time during pendency of the suit and 
same IS not taken away by the fact that an 
order to try the suit w parte has previously 
been passed 1920 M W N. 241=55 I.C 945. 
Inability on the part of the guardian ad htem 
to provide funds is sufficient cause 9IC. 
435=9 M.L.T. 333 The mere fact that the 
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(2) [S 459.] VViiere the guardian for the suit retires, dies or is remov- 
ed by the Coui t during the pendency of the suit, the Court shall appoint a new 
guardian in his place. , * . , . „ 

12 [S. 450 ,] ( 1 ) A minor plaintiff or a minor 

Course to be followed by not a paity to a suit on whose behalf an application is 
minor plaintiff or applicant on attaining majority, elect whether he 

on attaining majority. proceed With the suit or application 

(2) [S. 451.] Where he elects to proceed with the suit or application, 
he shall apply for an order discharging the next friend and for leave to proceed 

in his own name. , „ u 

(3) The title of the suit or application shall m such case be corrected so 

as to read henceforth thus:— . r j . . 1 

“A,B., late a minor, by C-D. his next friend, but now having attained 


^ (4) [S. 452.] Where he elects to abandon the suit or application, he 

shall, if a sole plaintiff or sole applicant, apply for an order to dismiss the suit 
or application on re-payment of the costs incurred by the defendant or opposite 
party or which may have been paid by his next friend. 

(5) [S 453.] Any application under this rule may be made ex parte 
but no order discharging a next friend and permitting a minor plaintiff to 
proceed in his own name shall be made without notice to the next friend. 


Notes. 

guardian ad litem did not appear at the hear- 
ing of the suit and prosecute the defence 
would not necessaiily go to show that the 
guardian was grossly negligent. A guardian 
ad Utm IS not bound to defend a suit if there 
IS no valid defence to take. 14 Pat.L.T ^1 
=1933 P.473 When a guardian appointed m 
the Court below fails to appear before High 
0)urt, the Court may, m order to safeguard 
the interests of the minor, appoint another 
person as guardian and such an appointment 
will operate as removal of the other guardian 
who has not appeared 146 I.C. 824—37 C. 
W.N. 921=1933 C 794. Appeal— Misconduct 
of guardian ad /item— Removal— Jurisdiction 
of trial Court— Procedure to be adopted— 
Application for removal made to appellate 
Court long after appeal was filed— Grounds 
for removal not set out— Application liable 
to be diimissed 1930 A 456 After a suit is 
decided the Court is fmctiis offiiio and 
cannot pass any orders for removal of any 
guardian ad litem of the minor If any 
person desires to file an appeal against the 
decision, he must apply to the appellate Court 
to remove the original guardian and appoint 
him in his place so as to enable him to appeal. 
122 LC. 445=1930 N 177. Removal— Admis- 
sion of claim by guardian ad litem who had 
been removed— Whether admissible as against 

l06oSl9?OO.^^lS^LuS 
ing the pendency of the appeal, the guardian 
for the minor respondents dies and no effort 
IS made by the Court, under R. 11 to appoint 
a guardian ad litem for them, and a decree is 
passed, that must be set aside as made dunng 
the absence of a guardian ad htem and the 
suit must be remanded to the same lower 
appellate Court 1936 P 570=165 I.C S81 
(1) Defendant of unsound mmd represented 
by his brother defendant as guardian ad Itfem 
— ^Suit dismissed— Appeal— Both defendants 


impleaded as respondents but omission to 
describe one of them as guardian ad litem— 
Death of guardian ad litem pending appeal— 
No fresh guardian appointed— He/d, that 
there was only a misdescription in the head- 
ing of the appeal and that the defendant was 
represented by the guaidianod litem but as 
the appeal hadproceeded m the absence of a 
guardian ad litem after his death, the de- 
fendant was not represented and the deciee 
— dm the appeal was a nullity and not 
g on him. (38 P.L R, 320=161 I.C 
987, Reversed) 1936 L. 861. 

Costs —Costs cannot be decreed against 
the guardian of a defendant except in the 
case referred to in this rule 3 M. 263 ; 1929 
A 18. Costs cannot be decreed against a 
guardian who has not been appointed with his 
previous consent. S B. 306. Guardian ad 
litem who is also a party on record can be 
made to pay costs— 0 32, R 11 does not 
control S 35. C P Code 1928 M.W.N. 318 
=110 1 C. 310=1928 M. 590 The appellants 
in the lower appellate Court who are res- 
pondents in the second appeal, not being 
under a duty to appoint guardian od htem 
for the minor respondents in the lowei 
Court, should not be made fesponsible for 
costs of the appellants m second appeal. 
165 1 C 581 C1)=1936P.S70. 

0. 32, R. 12.— The title of the suit 01 
application should only be corrected when the 
suit 01 application is pending. No correc- 
tion need be made after final decree, and 
when it only remains to proceed in execu- 
tion. 22 C 274, Suit by next friend— Elec- 
tion to continue— Effect of. 88 I.C. 116=1925 
S.330. When the minor, on attaming majo- 
rity, elects to abandon the suit, he must pay 
costs of next friend, unless under R. 14, he 
can show that the suit was unreasonably or 
improperly instituted. [(1910) 2 Cih. 393, 
Foil.] 38 L.W 985=65 M.LJ. 841. When 
next friend is dead no application for his 
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13 . [S. 454.] (1) Where a minor co-plaintitf on attaining majority 
desires to repudiate the suit, he shall apply to have 
Where minor co-plaintiff jjjg name struck out as co-plaintiff and the Court, if 
attaining majonty desires ^ necessary party, shall dismiss 

to repudia e s i 

otherwise as it thinks fit. 

(2) Notice of the application shall be served on the next friend, on any 

co-plaintiff and on the defendant , , , , . „ 

(3) The costs of all parties of such application, and of all or any 
proceedings theretofore had in the suit, shall be paid by such persons as the 

court directs. i i ^ . 

(4) Where the applicant is a necessary part> to the suit, the Couit may 

direct him to be made a defendant _ ^ 

14 [S. 455.] (1) A minor on attaining majont} may, it a sole plaintift. 

apply that a suit instituted m his name by his next 
Unreasonable or impro- friend be dismissed on the ground that it was 
unreasonable or improper. 

(2) Notice o± the application shall be served on all the parties concerned ; 
and the Court, upon being satisfied of such unreasonableness or impropriety, 
may grant the application and order the next friend to pay the costs of all 
parties in i espect of the application and of anything done in the suit, or make 

such other order as it thinks fit. „ , . . 

Loc. Am.-tMadras.l In 0 32 ^fter R 14 add the followitag as R. 14-A.-- 
“14-A The appointment or discharge of a next friend or guardian for the suit of 
1 minor m a matter pending bcfoie the High Courts m its appellate junsdi^on, except in 
'cases under appeal to the King in Council, shall be deemed to he a AKOsi-judicial act wi^i 
St mS a S. 128 (2) (.) ot Ite Code ol C„il rtocetec and ma, be perfa.raed bj 
the Registrar, provided that (Contested applications and applications presented out of tune 
shall 'be postk before a J udge for disposal ” 

15. [S, 463 I The provisions contained in rules 1 to 14 so far as the} 


Notes. ^ 

discharge could he made. 22 C. 274. The 
case of a defendant attaining majority during 
pendency of suit is not provided for-Notice 
of the case need not be given to him — Deciec 
passed by Court m his absence not a nullity, 
no I.C. 725=1928 L, 71. Minor defendant 
attaining majority during pendency of suit 
but not electing to come on record and con- 
duct defence himself— Decree in suit passed 
on foot of his being a minor — Validity 
against him of— Decree after contest— 
Decree based on compromise— Distinction- 
Leave of Couit under 0. 32,R. 7-Efiect. 
1928 M 294=51 HL 763=29 LW 455=118 
I.C.294. . . 

0.32, R 13— Minor attaining majority 
during pendency of appeal — Counsel en^ged 
by next friend not appearing on date of hear- 
ing-Fresh engagement not given to counsel 
bj quondam minor — Dismissal of appeal for 

want of prosecution— Legality— Projper pro- 
cedure. 1929 L. 555 (2) =30 P .L.R. 273. 

0.32, R. 14— Next friend of a minor 
plaintiff died during the pendency of the suit. 
Suit was subsequently dismissed owing to 
the indifference of the plaintiff's relations 
and costs were ordered to be paid out of the 
estate of the deceased next friend. Hela, 
that the order as to costs was made without 
jurisdiction 20 O.C. 300=^3 I.C. 257—5 0- 
L.J. 106 

0.32,R. 15. Scope a?id APniCATioN — 
Court must be satisfied pi the title of next 
friend to intervene and it ought to be satis- 


fied that the person is of unsound mind and 
that he stands in need of protection. 23 B 
658 The fact that there is some evidence in 
the shape of statements found on the record 
indicating that a person is of unsound mind 
13 not enough to enable a suit to 
be maintained on his behalf by a next 
friend. R. 15 requires that it should 
be found on enquiry that by reason of 
unsoundness of mind or mental infirmity 
that person is incapable of protecting his 
rights as plaintiff or a defendant as the case 
mavbe. Such a finding will have to be 
arrived at, and it must be arrived at upon ^ 
enquiry properly held. 38 C.W.N. 1081. 
Where the respondent to an appeal dies 
during Its pendency, but no enquiry is made, 
as no information is given to the Court which 
would lead to an enquiry, the provisions of 
the rule are not dirertlj contravened by the 
omission to appoint a guardian ad htem, w 
I.C. 338=1935 O.WN. 1071. It is not to be 
assumed as a matter of course that if a plain- 
tiff alleges that a defendant is of unsound 
mind, the Court must immediateh accept it 
and appoint a guardian ad htevi under R 15, 
Court has to appoint a guardian ad /item 
only when a defendant has been adjudged a 
lunatic in an inquisition under the Lun^' 
Act or when the Court itself on inquiry has 
found that the defendant is of unsound mind 
38CW.N. 900=1934 0 833. Where theite 

was no adjudication that a person was; df 
unsound mind, nor was there any enquiry 
resulting m the finding of the Courts' that he 
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are applicable, shall extend to persons adjudged to be 
Application of rules to gf unsound mind and to persons who, though not so 
persons of unsound mind adjudged, are ioufid by the Court on inquiry, by 
reason of unsoundness of mind or menial infirmity, to be incapable of protecting 
their interests when suing or being sued. 

16 [S 464 ] Nothing in this Order shall apply to a Sovereign Prince or 


Notes. 

was by reason of unsoundness of mind or 
mental infirmity incapable of protecting his 
interest m the suit, a suit by a person posing 
himself as the next friend of the lunatic and 
on his behalf is not competent 161 1 C 665= 
1936 R 121 Inquiiy under 0 32, R 15— 
Scope of— Act IV of 1912— Lunacy proceed- 
ings under- Scope of— Distinction- Finding 
in latter— Not conclusive m former 50 A 
335=25 ALJ 1082=108 IC 141=1928 A. 
108. The rule applies to execution pr.ceed- 
mgs. 19 M 219(226), The provisions of 
0. 32, R. IS of the C P. Code do not apply 
in terms to the proceedings befoie their 
Lordihips of the Privy Council, though their 
Lordships would ordinarily require au insane 
person to be adequately represented before 
them so that his interests might be protected. 
158 1 C 338=1935 O.W N. 1071. Where one 
of the parties to the suit is a person of 
unsound mmd, but a major, the Judge should 
in the first place ascertain whether he ts a 
person of unsound mind, and whether he is 
to be represented by a guardian or not, and 
should then proceed with the hearing of the 
suit. 1933 A. 149. The fact that a person 
of high position had renounced the world 
and become a sanyasi, devoting himself 
wholly to spiritual things and entnely neg- 
lecting his worldly affairs, would not of 
Itself, however unusual such conduct might 
be in a man of high position of a zaramdar 
possessing considerable landed property, 
justify the Cxmrt in holding that by reason 
of unsoundnesb of mind or mental infirmity 
he was incapable of protecting his interests, 
when suing or being sued within R. 15. But 
a persistent delusion of being haunted by 
demons, of persecution by imaginary voices 
attributed to gases issuing from various 
parts of his body and the religious megalo- 
mania which led him to regard himself as 
destined to be in some sort of a saviour of 
the world are symptoms which would justify 
the conclusion that the person is suffering 
from systematic delusional insanity and in- 
capable of managing his own affairs. 31 C 
W N. 1087=101 1 C. 363 (2) =1927 P.C. 123 
(P. C). Applicability — Deaf and dumb 
persons 1930 L 425=126 I.C. 579. 

The POSITION of lunatic and minor is 
THE SAME — A sale of a lunatic’s property in 
execution of a decree against him in a suit 
in which he was not represented by a guar- 
dian ad litem is a nullity and the lunatic can 
resist an action for possession without 
setting aside the sale. [32 C. ^=32 1 A 23 
(P.C.) ; 38 nr 1076, Dist.]; 34 I.C. 551=4 
L.W 228 ; 33 C. 1094 ; 18 C W.N. 1329=20 C. 
L.[. 291. Where guardian of respondent died 
before appeal was argued and appeal was 
subsequently decided, held that it was not 


valid and binding 1936 L. 861 (Reversing 38 
P L R 320=161 1 C. 987) .But jee 165 I.C 645 
=1936 ALJ. 964=1936 A 806. (Where it was 
held that it was only an irregularity and that 
if there was no prejudice to any party the 
decision cannot be set aside , and that in anj 
event the appeal could be revived and pro- 
ceeded with with proper guardian or next 
friend appointed ) Where a decree is ob- 
tained against a lunatic on the refusal of 
Court to appoint a guardian ad litem foi 
him, the representatives of the lunatic can- 
not after his death laise an objection in 
execution that the decree was null and void, 
45 I.C. 219=5 O.L J 90 The provisions of 
this rule aie not exhaustive and lunatic can 
sue through his next friend though not ad- 
judged a lunatic under any law 33 C. 1094, 
24 M. 504 , 23 B 658 See also 13 B 656 
Omission to appoint a guardian ad htem for 
a man of unsound mind does not lender the 
whole suit invalid ah mho 22 I.C. 673 
Rule applies whether the lunatic is adjudged 
or not. 3 L.W. 301=34 1 C. 428 ; 16 I.C. 885, 
29 1 C 595=13 A L.J. 562 , 34 1 C. 551=4 L 
W. 228 (7 C. 242 , 13 B 656 ; 24 M 504, Foil.) 
Defendant alleged to be of unsound mind by 
one party denied by the opposite party— 
Judicial inquiry is necessary 1922 C. 86.There 
IS no established rule of practice lequiring 
that suits relatmg to a lunatic’s property 
should be brought by the lunatic manager 
and not by himself ()n the contrary the code 
contemplates suits by peisons of unsound 
mmd whether so adjudged or not Though 
It IS true that a person so incapacitated has 
to sue by a next friend, yet next friend is not 
a party and the absence of a next friend is 
immaterial. 27 I. C 459=19 CW.N. 45. 
Person of weak mind can sue through a next 
friend. 83 I C. 253=1925 N. 245. Notice of 
unsoundness— Duty to appoint guardian— 
Decree. 50 I.C. 1()9=17 A.L J. 257. Lunatics 
are under the peculiar protection of the Court 
and from the mere fact that by reason of the 
ignorance of the Court no enquiry was made, 
the decree passed against a lunatic without 
the appointment of a guardian cannot 
be said to be binding upon him. Such 
a decree is a nullity. The lunatic w 
aggrieved is not confined to the soli- 
tary remedy by way of review only, he 
can through his next friend institute a suit 
for a declaration that the decree is not bmd- 
mg on him. 166 LC 903=1937 A L.J. 17= 
1937 A. 29. 

Absence of Enquiry into unsoundness 
OF MIND— Effect on proceedings —Where a 
suit on behalf of a person of unsound rmnd 
has been tried out, without any inquiry into 
or findmg as to the plaintiff’s unsound mind, 
the appellate (^urt which finds out the defect 
must Itself hold the enquiry, and not direct 
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^ f p Rilling Chief suing or being sued in the name of his 
Chiefs”^ State, or being sued by direction of i [the Central Gov- 

' ei nment, or the Crown Representative, or a Provincial 

Government] m the name of an agent or in any other name, or shall be construed 
to affect or in any way derogate from the provisions of any local law for the 
time being in force relating to suits by or against minors or by or against 
lunatics or other persons of unsound mind. 

Loc Am — [Madras ] Adi as R. 17 cilf 0 32;— 

“17 In suits relating to the person or property of a minoi or other person under 
the superintendence of the Court of Wards» the Courts m fixing the day for the defendant 
to appeal and answer shall allow not less than two months' time hetwren the date of sum- 
mons and the date for appearance.” 

ORDER XXXIII. 

Suits by Paupers. 


Suit may he instituted JH 1. [S, 401.] Subject to the following provi- 
forma pauperts. sions, any suit may be instituted by a pauper. 


Leg. Ref. 

For words 'the Governor-Geneial in 
Council or a Local Government’ the words in 
brackets have been substituted by the Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937. 

Notes. 

the trial Court to hold it , and if as a result 
of the enquiry the appellate Court finds that 
unsoundness of mind as required by R 15 is 
made out, it must hold the Inal to be in order 
and must dispose of the appeal on the merits , 
but if on the other hand the unsoundness of 
mind IS not made out, the suit must be held 
to be not in order, and the proceedings being 
illegal the decree must be held to be a nul- 
lity 38 C.W.N. 1081=1935 C. 224. 

Revision.— Application for enquiry under 
R. 15-WrongEul dismissal— High Court can 
set aside by viitue of inherent powers. 23 
A.L.J. 1082=50 A 335=1928 A 108 

0. 33.— This order applies to pauper suits, 
and 0. 44 applies to pauper appeals As to 
applicability of this order to pauper appeals, 
see 1936 Pesli 69=161 1 C 954. “There is no 
machinery in 0. 33 by which Court is enabled 
to allow plaintiff to continue as a pauper a 
suit instituted m the ordinary way. 139 I.C. 
520=1932 C 655=36 C W.N. 567. But see 36 
C.W.N 1035=56 C.L.J. 148=60 C 827 ; 64 M 
LI. 728, 161 I.C 359=1936 M WN 137=43 
L.W. 380=1936 M. 158 (Partition suit) ; 40 
CW.N. 747=162 I.C. 689=1936 C. 221 
{contra). See also 57 M L J. 677. 

Vakal^tnama.— When an application foi 
leave to sue as a pauper is granied, a vakalat 
filed by a pleader in the application must be 
considered to have become a vakalat given 
for the suit as well, unless it is distinctly 
limited and confined to the pauper petition 
alone. No fresh vakalat is necessary to con- 
duct the suit 152 I.C. 132=1934 M. 690=67 
U L.J. 594. 

0. 33, R. 1.— Person entitled to property 
-If a pauper. 119 I.C. 697=1929 N. 319 

Scope of Rule.— An applicant to be dis- 
'qualified to sue as pauper must be possessed 
of means sufficient to pay Court- fees, and 
not merely entitled to property. 105 I.C. 30. 
Whether a suit instituted in the ordinary way 
may be continued as a pauper suit. See notes 


under 0. 33. supra. Whether S. 141 makes 
the general provisions of the Code applicable 
to proceedings for the grant of succession 
certificate under the Succession Act of 1925 
155 I.C. 1118=1935 A.W.R 864=1935 A. 735. 
In 5 C 819 it was held that Court had 
power to allow a defendant to defend in 
forma paupens, English law is different 
from Indian law. 2 P. 879=4 Pat.L.T S38. 
No Court-fee is payable upon a bill or plaint 
in England and only the costs of conducting 
the litigation such as payment of fees to 
lawyers, etc , has to be incurred (Ibid ) 

Who CAN SUE as a pauper — A person who 
has obtained leave to sue under S. 18 of the 
the Religious Endowments Art can be per- 
mitted to sue in forma pauperts. 24 AI 419. 
Where a suit is filed on behalf of an estate 
and the estate is not a pauper, the trustee 
representing such estate may claim to be 
allowed to file a suit tn forma pauperis (7 
M 390, Foil) 146 I.C. 566=1933 M 883=65 
M L J. 781 A minor can sue as a pauper 
although his next friend has substantial 
means 3 M at 4 , 1929 L. 746 (2) ; 37 C.L.J 
394=1923 C. 656. A next friend who is a 
pauper can sue in forma pauperis IIBL.R. 
373. Leave to sue i« forma pauperts—Ulo 
assets as executor— Grant of leave. 1930 L. 
735 (2)=125LC. 611. An executor may be 
allowed to petition for, and, if entitled there- 
to, obtain probate in forma pauperts. 18 B. 
237. An administrator of an estate can also 
sue as a pauper. 7 M. 390 Oidei 33 applies 
to suits by companies- The term ‘persons' in 
the order includes companies also 41 M 
624=34 M.L.J. 421 Firm can be considered 
to be ‘person' under R. 1 Where a firm brings 
a suit for recovery of certain amount by way 
of damages for certain wrongful acts but 
afterwards becomes insolvent and the suit is 
dismissed as Official Assignee refused to 
prosecute it the firm can be granted leave to 
appeal as a pauper even though there is 
possibility that some of the assets will come 
back to the firm later 1930 R. 272. A shebait 
suing his co-shebaits and an alienee for re- 
covery of endowed property may be allowed 
to sue w» forma pauperts ; the fact that his co- 
shebaits are possessed of means is perfectly 
immaterial. 11 I.C 892. An idol is a "person ' 
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Explanation, ~A person is a “pauper” when he is not possessed of 
sufficient means to enable him to pay the fee perscribed by law for the plaint 
in such suit, or, where no such fee is prescribed, when he is not entitled to 
property worth one hundred rupees other than his necessary wearing apparel 
and the subject-matter of the suit. 

Notes. tion See 45 C.L J. 68=100 1 C. 264=1927 O 

who comes within the meaning of R. 1. 31* 309. Mortgage in petitioner’s favour is 

N.L.R. 413=18 N.L.J. 347=158 T C 660=1935 ‘means’ 1929 L. 821. a/jo 1934 M. 561 
N. 209, Where the skebait w suing jor reco- Ordinary ornaments of women are wearing 

very of possession of debutter properties apparel and ought to be excluded {Ibid,) 

with an application for permission to bring So also de&i not reduced to possession, 

the suit as a pauper the q^uestion that requires (Ibid.) Explanation— Sufficient means- 

consideration IS whether the trust property Property involved tn smt whether can be 

vesting in the idol is sufficient to pay Court- taken into account — Effect of word ‘posses- 

feesornot. 152 LC. 241 (1)=1934 P 531- sion'— Injunction restraining paities fiom 

The question whether the shebatt hzs funds dealing with suit amount after termination 

of his own IS irrelevant. 31 N LR. 413 (noted of suit pending decision as to Court-fee—Pro- 

jaZ-ffl.) (1927 C 309, Foil). pnety. 34 CWN. 1^=1930 C. 147. The 

Explan ^^T ioN —See 30 B. 593 ; 10 B. 207 , existence of joint f amity property of a joint 

10 A. 467=1936 O.W.N 237. The two clauses family of which the applicants suing as 

in explanation to R 1 are disjunctive. Hence paupers are members, may amount to ‘means’ 

where there is a fee prescribed in the plaint, within the meaning of R 1 149 1 C. 171=1934 

possession of a part of the subject-matter A.LJ. 247=1934 A 396 In considering 

can be considered and the words “subject- whether a person is a paupei the subject- 

matter of the suit” in Cl. (2) cannot be matter of the suit should be excluded. A 

imported into Cl (1). 149 LC. 1004=1934 A. decree obtained by a pauper plaintiff for 

323. See also 1933 P. 203 ; 67 M.L.J. 581. The partition and separate possession of proper- 

word “persons” in 0. 33 has reference to all tics subject to his liability to pay debts 

those who have a right to institute a suit agamst which he seeks to aopeal in /omaVoM- 

under the pDde. 0 33 applies to all prospec- Pens in respect of his liability for the debts 

tive plaintiffs or persons in whom any right should be excluded in considering whether he 

to relief exists within the meaning of 0. 1, is entitled to leave to appeal as pauper. 

R. 1 of the Code. (1930 R 272 and 1918 M. 152 LC. 135 (1)=1934 M. 653 (1)=67 M.L.J. 

362, Foil. ; 1930 R. 259, not Foil ) 31 N.LR. 581. For determination of the question 

413=18NL.J.347=1S8I.C. 660=1935 N. 209. whether a person is of sufficient means to 


Notes. 

who comes within the meaning of R. 1. 31 
N.L.R. 413=18 N.L.J. 347=158 1 C. 660=1935 
N. 209, Where the shebaxt w suing for reco- 
very of possession of debutter properties 
with an application for permission to bring 
the suit as a pauper the question that requires 
consideration is whether the trust property 
vesting in the idol is sufficient to pay Court- 
fees or not. 152 LC. 241 (1)=1934 P 531- 
The question whether the shebati has funds 
of his own IS irrelevant. H N LR. 413 (noted 
supra.) (1927 C 309, Foil). 

Explanation —See 30 B. 593 ; 10 B. 207 , 
10 A. 467=1936 O.W.N 237. The two clauses 
in explanation to R 1 are disjunctive. Hence 
where there is a fee prescribed in the plaint, 
possession of a part of the subject-matter 
can be considered and the words “subject- 
matter of the suit” in Cl, (2) cannot be 
imported into Cl (1). 149 LC. 1004=1934 A, 
323. See also 1933 P, 203 ; 67 M.L.J. 581. The 
word “persons” in 0. 33 has reference to all 
those who have a right to institute a suit 
under the Gsde. 0 33 applies to all prospec- 
tive plaintiffs or persons in whom any right 
to relief exists within the meaning of 0. 1, 
R. 1 of the Code. (1930 R 272 and 1918 M. 
362, Foil. ; 1930 R. 259, not Foil ) 31 N.L R. 
413=18 N L.J. 347=158 LC 660=1935 N. 209. 
A person who applies for leave to sue as a 
pauper is not bound to try and raise funds by 
mortgaging his claim 3 M. 249. Where an 
applicant for permission to sue as pauper is 
shown to own considerable properties, but all 
of them are heavily mortgaged, some being 
with possession and some being the sub- 
ject of suits, evidence has to be taken to 
enable the ^urt to judge whether any money 
can be raised on the properties If it 
cannot be reasonably held that the applicant 
can raise the amount necessary for the suit, 
he will be allowed to sue as a pauper. 152 
LC 260=40 L.W. 273=1934 M. 562 (1). It 
cannot be laid down as an abstract proposi- 
tion that in every case where plaintiff has got 
a mortgage or similar claim, he cannot be 
regarded as a pauper. It all depends on 
circumstances of each case, but until it is 
shown that plaintiff can raise money, he is a 
pauper and entitled to permission to sue as 
such. 152 1 C. 938=40 L.W. 370=1934 M 
561. _ See also 1929 L. 821 Sutt to redeem — 
Equity of redemption — Should be excluded 
in calculating means 19 N L R, 165=1924 
N.44. See also 145 I C 852=1933 M. 679= 
65 M.L T 277. Occupancy tenancy is not pro- 
perty. 90 LC 949=1925 N 438. Suit tii forma 
paupens— Admission of part of the claim by 
cannot dispauper plaintiff 47 B. 
K3— 25 Bom L.R. 1S9. Meaning of the words 
'other than his necessary weanng apparel and 
See 1926 N. 273; 
1928 N. 24 ; 1928 L. 271 ; 1929 N. 319. “Is not 
possessed of sufficient means” in the explana- 


enable him to pay Court-fee on the plaint 
any property of which he may be in posses- 
sion will not be excluded from consideration, 
even though it may form part of the 
subject-matter of his suit. The subject- 
matter of the suit has to be excluded from 
the consideration only at the time when 
Court comes to consider under the second 
part of the explanation to what property he 
may be entitled 144 LC. 230=1933 P. 203 
See also 1930 C. 147 ; 67 M.L J. 581. Where 
plaintiff claims to be owner of the property 
in dispute but the property is in possession 
of defendant who sets up adverse title. Held, 
that it was entirely different from a case 
where plaintiff in a mortgage suit has the 
equity of redemption which may be treated 
as his “owe/” ; here the plaintiff could not 
raise a penny on such property which could 
not, therefore, be treated as his “asset". 
(1928 L. 271, Dist ) 1933 L. 528. The mere 
fact that the applicant’s husband^ has pro- 
perty is not sufficient reason for disallowing 
her application to sue in forma paupens 44 
IC 723=3 Pat L.J 178. Nor can the earn- 
ings of a brother in service be regarded as 
property belonging to plaintiff. 158 IC. 
369 (1)=]93S L. 965. A person may have 
rich relations, and yet he or she herself maj 
not be in a position to pay C^urt-fee If he 
is not possessed of any means, the question 
whether or not the alleged rich relations of 
the applicant were in a position to pay Court- 
fee which the applicant would have to pay 
should not be gone into, and he should be 
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Loc Am. — [Bombay.] The following sentence shall be added to the Explanation 
to R. 1 of 0 33, namely — 

‘'In determining whether he is pc^ssessed of sufficient means the subject-matter of the 
^ult shall be excluded.” 


2. [S. 403.] Every application for permission to sue as a pauper shall 
tau»ts of application. 

in suits . a schedule of any moveable or immoveable 


Notes. 

allowed to sue as a pauper. 146 I.C. 473= 
1933 A. 556 An applicant for a succession 
certificate can be considered to be a “pauper’® 
only if he is not possessed of sufficient 
means to enable him to pay the Court-fee on 
the application for succession certificate. 
155 1 C 1118=1935 A.W.R. 864=1935 A. 735. 
The deposit required under S. 379, Succes- 
sion Act, cannot be considered to be the 
“Court-fee payable on ihe plaint", or in the 
case of the application for certificate, on 
such application, for the purpose of deter- 
mining whether the applicant is a “pauper”. 
{Ibid) A woman who has been peimitted 
to sue as pauper cannot be asked to furmsh 
security for costs under 0. 25, R. 1. 36 I.C. 
320=10 Bur.LT 105; 1928 L 960 An 
order for security for costs passed m an 
ordinary suit ceases to operate as regards 
the antecedent costs if leave is given to con- 
tmue the suit as a pauper before the period 
for furnishing the security has expired 13 
Bom.L.R 955=36 B. 415. 

Appeal— Where money deposited into 
court under decree of lower court and drawn 
by plaintiff appellant was sufficient for pay- 
ment of Court-fee on appeal, she cannot be 
allowed to institute the appeal tn forma pau- 
peris 941 C 337=1926 M 567=50 M.LJ 114 

Revision —Order, either rejecting or 
granting an application for leave to sue in 
forma pauperis, amounts to case decided and 
if the ordei falls within the purview of Os 
(o), (b) or (c) revision is competent 1931 
R. 318. From an order allowing a pauper 
application defendant can have no possible 
grievance, assuming the order was wrong. 
The' only person really affected is the Crown 
High Court can interfere in a proper case, 
but It would be slow to move at the instance 
of the opposite party. 151 1 C 316=1934 L. 
295. See also 1930 A L J 901=1930 A. 708 
=52 A. 927. 

Practice and PROCEDURE.--Court should 
not allow plaintiff to sue tn forma pauperis 
without affording defendant an opportunity 
to prove that plaintiff is not a pauper. (10 
B 207 , 30 B. 593, Rel.on.) 23 I.C 974. 
Order as to pauperism or otherwise ought 
not to be made on mere conjecture. 1931 R 
318 [referring to 5 R. 296 (F.B.) and7R. 
339]. Application to sue in forma pauperis— 
Dismissal without deciding fact of pauperism 
—Legality— Interference in revision. 1930 
A,L.J. 901=52 A 927. Report of Tahsildar as 
to possession of means, when good or other- 
wise. 28 I.C 87=39 P L.R. 1915. Where pau- 
per application is dismissed, Court can exr 
tend time for payment of Court-fee 18 L.W. 
451=46_M.L.J. 254. Where subsequent to 
application to sue as a pauper, the applicant 
receives a sum of money sufficient to defray 


the suit expenses Court has no jurisdiction 
to grant leave to sue as a pauper 61 I.C 
958=13 L.W. 76. A suit instituted in the 
ordinary way may be allowed to be con- 
tinued m forma pauperis 60 C 827=57 C. 
L.J. 441. See also 37 L.W. 725=1933 M 498 
=64 M.L J. 728 , 57 M.L J. 677 ; but sec .36 
C W.N. 567=1932 C. 655=139 1 C. 520 Once 
application to sue as a pauper is admitted, 
plaintiff can only be dispaupered under 0. 33, 
R. 9 on the grounds mentioned therein. If 
during the trial of the suit, it appears to 
Court that plaintiff has got no cause of ac- 
tion, the plaintiff s suit will be dismissed and' 
he will not be merely dispaupered 157 I C. 
520=1935 Pat, 449. 

Burden of Proof — As to pauperism is on 
the applicant himself, see 1926 N. 273. 

Limitation.— An application for leave to 
sue as a pauper presented five years after 
attaining majority is barred, and cannot be 
allowed. 26 1 C 90=1 M.L.W. 668. 

Legal Representative of pauper plaintiff 
cannot continue suit after plaintiffs death 
unless such legal representative is also a 
pauper 104 I.C. 347=1927 L. 665 ; 24 L.W. 
550=1925 M 819; 1928 M.66 , 36 B. 279=11 
I C. 724=13 Bom L.R. 577; 25 A 137; 33 C. 
1163 , 26I.C 714, 64 1 C. 63. Where one of 
the applicants to sue as pauper dies during 
pendency of the application, his legal repre- 
sentative IS entitled to be brought on record 
in his place, and to continue the proceedings 
as a suit by substitution on payment of court- 
fees, or else by filing a fresh application for 
leave to sue as pauper. Court, not allowing 
the applicants time for substituting the 
heirs of deceased applicant, acts with 
material irregularity. IS Pat 738=165 I.C. 
927=1936 Pat. 591 

0.33, R. _2.— A petition to sueiw forma 
pauperis which fails to comply with the pro- 
visions of R 2 ought to be rejected. 6 Bur. 
L.T. 141=20 I C. 640 R. 2 is mandatory. 
An applicant who is a member of a joint 
family must enter all the joint family pro- 
perties in a schedule under R. 2 for infor- 
mation of all Courts inasmuch as he is en- 
titled to a share of that property on parti- 
tion. The same proposition holds good m 
respect of a minor member of a joint family 
1934 A.L.J. 247=149 I.C. 171=1934 A. 396. 
As to necessity for verification of schedule 
to application, see 138 I.C. M2=1932 L. 548. 
Whether verification is required in the case 
of pauper appeals. 1937 Nag 108. When 
allegations in plaint show prtma facie cause 
of action the application to sue as a pauper 
should not be dismissed except on merits. 30' 
I.C. 689. Substantial compliance with the 
provisions of the rule will be sufficient 138 
I.C. 335=1932 L. 328. Code is not designed 
as a trap which a litigant must try to avoid. 
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properly beloMi'ing to l!ic applicant, with the estimated value thereof, shall be 
annexed thereto, and it shall be signed and verified in the manner prescribed 
for fhe signing and verification of pleadings. 

3 . [S. 404 J Notwithstanding anything contained in these rules, the 

^ , application shall be presented to the Court by the 

of opplra- exempted fiom 

appearing in Court, m which case the application may 
be presented by an authorized agent who can answer all material questions 
relating to the application, and who may be examined in the same manner as the 
party represented by him might have been examined had such party attended 
in person. 

Loc Am. — [Allahabad ] In 0. 33, R. 3, after the words “unless he is exempted 
from appealing in Court” add the words “01 detained in prison” 

4. [S. 406 ] ( 1 ) Where the application is in pioper foim and duly 

p ^ i- , . presented, the Court may, if it thinks fit, examine 

xamimation of app leant applicant, or his agent when the applicant is 
allowed to appear by agent, regaiding the merits of the claim and the property 
of the applicant 


Notes. m the form or frame of the application as to 

by allmeans in his power but is designed to ca!l for rejection under R. S (a), where the 
enable Court to ascertain the real points in application is otherwise regular. 151 1 C 635 
issue between the parties and come to a =3SCWN 548=1934 C. 640 5eea/jol40 
speedy and clear determination of those I C 74=1932 I\ 308, As to power of Court to 
points (/hid.) (1929 R. 128, Ref);1401.C. reject application under K. 5, and to reject 
74. Where a pauper application omits to it under O 7. 156 I C 402=1935 Pat 193. 
mention applicant's immoveable property and O 33, R 3— Foim of petition— Separate 
also fails to submit a list of such property affidavit instead of verification is siiffinent 
when required, the application IS not in pro- 1923 L. 684. An authorized agent inR. 3 
perform 1923 0. 118; 1930 P. 368. ButJea doesnot include a reco:.nized agent ora 
fl/jo 8 Pat.LT. 794=104 I.C. 364. Applica- pleader as such. 80 PLR 1915=28 I C 
tion to sue as pauper omitting to mention a 448 See also 7 P. 825 Leave to sue m 
few articles of trifling value which would forma paupens ought not to be refused on 
not affect the decision of Court as to insufficient ground If Court does so, High 
pauperism would not be ground for disallow- Court will interfere in revision 26 M.L.J 
mg the application. 140 I.C 74=1932 P 343=23 1 C 82 Presentation through the 
308. See also 151 1 C 635=38 C.W.N. 548= Nazir is sufficient and proper 58 f C. 961= 
1934 C. 640 In an application for leave to 17N.L.R. 22. See also M.LJ. 522. Ttis 
sue as a pauper in respect of a claim under the ordinary practice for revenue Courts to 
the Fatal Accidents Act. failure to give accept the natural guardian of a child as the 
particulars of all the beneficiaries is a defect guardian for purposes of petty li ligation and 
in form hut where the plaint includes a claim not, except in impoi tant cases, take action as 
for loss of petitioner’s personal effects as mentioned in 0. 33, R. 3 (4). But where a 
well and Court-fee on that portion of the landlord brought a suit for ejectment of 
claim alone exceeds the value of the peti- minor tenant from what he claimed to be 
tioner'sbelongmgs, plaint cannot be rejected his ‘sir’ land, an agreement by which the 
and the whole claim should be considered on mother of the minor gave up her defence 
Its merits, 59CL.J. 391=38 C.W,N 551= that the minor was a perpetual lessee and 
632 Plaint filed with stamp duty— gave up possession is one which lequ ires 
Filing of written statement raising an objec- sanction of Court fonts validity. 14L.R. 
tion as to valuation of suit and payment of 69 fRev )=17 R D. 64. 

Court-fee— Framing of issues one of which 0. 33, R 3 (Rangoon).— Where a petition 
related to the valuation of suit and Court- for leave to sue in forma pauperts, although 
fee payable— Trial of this issue as aprHi- otherwise in proper form, does not state the 
minary issue— Decision by Court that addi- date on which the verification was signed, 
honal Court-fee was payable— Application Court has jurisdiction under R. 3, as amend- 
by plaintiff to continue suit in forma ed by the Rangoon High Court in 1935, to 
poufens on the ground of inability to pay allow an amendment of 1 he petition to enable 
the additional Court -fee demanded— Main- plaintiff to put in the date upon which the 
tainability— Proper procedure to be followed petition was verified 14 R. 311=63 I.C. 842 
by Court 30 LW. 637=1929 M. 828=57 M. =1936 R, 279 

L.J. 677; 60 C. 827; 64 M.LJ. 728. See also 0. 33, R. 4 — Where the applicant who 
1035=56 C.LJ 148; 35 CW.N. seeks for permission to sue as pauper, is 
56^1932 C 655=139 1 C. 520. examined under R 4, the opposite party has 

0. 33, Rr, 2 and 5.— Omission to include right to cross-examine. 60 1 C. 738 Court 
one solitary item of property m schedule of can enter into merits of a case under R 4 
properties attached to an application for and for that purpose Judge can examine 
leave to sue as a pauper is not such a defect plaintiff who applies for permission to she as 
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If presented by agent, 
Court may order applicant 
to be examined by commis- 
sion. 


Rejection of application 


(2) Where the application is presented by an 
agent the Court may, it it thinks fit, order that the 
applicant be examined by a commission in the manner 
in which the examination of an absent witness may 
be taken. 

5. [S. 407.] The Court shall reject an applica- 
tion for permission to sue as a paupei — 


Notes. 

a pauper 3 P 275=1925 P 30 For that 
purpose Court may avail itself of such help 
be may render The opponent has no right 
to examine applicant on merits of the claim 
108 1 C. 657=1928 S. 118 In an inquiry under 
0. 33 Court cannot take evidence except 
thatotihe applicant himselt on meats of 
the claim 40 C 651=52 1 C. 610 But 
Court cannot examine witness for deciding 
the question of limitation or any other 
question than the pauperism of the applicant 
52 1 C 610=46 C. 651. But ice SO I.C. 676, 
contra. 

0. 33, R. 5 - An ex parte order of rejec- 
tion passed under this rule is not governed 

by R 15. 31 N L R. 386=157 I C 294=1935 
N. 168 Application for leave to sue in 
Jorma pauperis -Elements to be consideied 
by Court— Plaintiff s allegations to disclose 
cause of action. 11 I C 55=13 C L J 593, 
IS IC 184=16 CWN 466 (PC), see 
fl/jt?1929R. 209 (1), 142 I.C 379=1933 5 
82. Foi purpose of H 4, Court should not 
embark upon doubtful questions of fact and 
law m order to see whether the allegations 
show cause of action. And the same applies 
to the question of local jurisdiction (1932 
R. 107, Foil ) 141 I.C 570=34 P L R 557 
In a proceeding under 0. 33 it is open to 
Court to consider not only statements made 
in plaint but also statements made in his 
examination by the applicant before deter- 
mining whether hei allegations disclose a 
cause of action as laid down in R. 5 {d), but 
Court cannot examine other witnesses for 
deciding questions other than the pauperism 
of the applicant. 7 R 361=1929 R 273 See 
also27PiL] 1059=118 I.C 669 (1). All 
matters mentioned in R 5 need not be gone 
mto unless raised 96 I.C. 830=1926 L. 642. 
Elaborate enquiry as to merits not to be 
made. 97 I.C 349=1926 M. 1160, 10 R 357 
=139 LC 265=1932 R 107 (F B.) ; 141 1 C 
570, 160 1 C 351=1936 P.2,41 M. 620=117 
I C. 95=34 M.L.J. 399 See also notes under 
R.6, nor complicated questions of limitation. 
23 L.W. 406=92 IC 415=1926 M 135. 
■“Agreement” and “proposed suit” in cl (e) 
explained 37 I.C. 172 Cause of action 
means every fact which it would be ncces- 
sa^ for the plaintiff to prove if traversed m 
order to support his right to the judgment 
of Court 164 I.C. 556=1936 R. 388. “A 
right to sue in R. IS is the same thing as a 
cause of action” in R. 5. 57 I.C. 9=31 (T.L 
J. 351. “(Tause of action” means a subsist- 
ing cause of action which can be enforced. 
42 1 C 519=33 ML.J. 577; 41 M 620=34 
M.L.J. 399, 38 I C. 566 ; 37 I.C 172, 13 ML. 
J 292 ; 54 I.C. 462=10 L.W. 589 , 18 L W. S3 ; 
1923 M W.N. 412=1924 M. 80. Butjceo/ja 


29 P W R 1913 R. S (d) applies only to a 
case where allegation^ in the petition do not 
disclose a cause of action H M. 620=34 M. 
LJ. 399. Where allegations in plaint show 
a cause of action an application to sue in 
forma pauperis should not be rcjecied in 
limine, even though it may be that on merits, 
plamtift has no claim. That is a matter for 
investigation by Cburt at the trial. 1935 L. 
124 Government pleader has a right to 
cross-examine witnesses of the applicant and 
can also produce evidence to oppose the 
application. 12 LC. 741=8 A.L.J. 1148, 
Next friend suing on behalf of a minor need 
not be a pauper. 58 I.C 446=23 C W.N 
955. Application for leave to sue ut forma 
pauperis. Dismissal of— Application for 
withdrawal of pauper application to sue in 
forma pauperis bars subsequent pauper suit, 
not legular suit on payment of fees. 52 1 C 
562 There is no distinction between an 
order of rejection under R. 5 and an order 
of refusal under R 7. Both have the same 
eftect 33 1 C 812=20 C.W.N 669. But see 
next case. Rules for rejecting a plaint 
differ from those for rejecting an applica- 
tion to sue as a pauper. 5 Bur.L T. 1^=16 
I C. 83. See also 156 I C 402=1935 P. 193 
The fact that claim for some of the proper- 
ties IS not sustainable will not justify Court 
in declining to grant leave to sue as pauper 
16 I.C 612=1912 M.W.N 38, 26 1 C. 90=1 
L.W 668, Question of valuation— Court 
cannot go mto pauper petition. 61 I C 891 
Benamidar cannot be allowed to sue as 
pauper to give a non-pauper the right to 
evade the fiscal law by setting up a pauper 
nominee. 50 I.C 520=1919 P.H.CC: 232 
Where application is made by a Hindu 
widow to allow her to £le a suit in 
forma pauperis, if she is in possession of 
sufficiently valuable estate left by her hus- 
band her application should be rej'ected 
But before doing so Court should take into 
consideration that her possession is only that 
of a person with a life interest on which it is 
almost impossible to borrow any money. The 
argument that to save the estate necessary 
expenses may be incurred even by selling 
part of the property is of no avail, for there 
is always the difficulty of finding a purchaser 
who will be willing to buy the property 
under a title of this sort which the rever- 
sioners would be sure to attack. 146 I.C 
566=1933 M. 883=65 M.LJ 781. Insol- 
vency is not one of the grounds mentioned 
in R. S on which such an application can 
be rejected 1925 M. 791=^8 ML.J. 
491. Application for leave to sue as a pauper 
— Verification defective. 5 BurL.T 123= 
16 I C 83 In an application to sue in 
forma pauperis evidence should be confined 
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[S, 405.J (n) 'A here :l is not framed and presented in the manner 
prescribed by rules 2 and 7, or 

(b) where the applicant is not a pauper, or 

(r) where he has, within two months next before the presentation of the 
application, disposed of any property fraudulently or in order to be able to 
apply for permission to sue as a pauper, or 

(d) where his allegations do not show a cause of action, or 


Notes. 

entirely to the question of applicant's pauper- 
ism. 54 I .C. 462=10 L W. 589. But see also 
29 P.W.R. 1913, In order to bar an applica- 
tion under R. 5 (e), the agreement must be 
with reference to the subject-matter of the 
proposed suit. 37 1 C 172. Where an appli- 
cation for permission to sue as a pauper is 
rejected under R 5, the Court, while reject- 
ing the application can undci S. 149, allow 
the applicant to pay the requisite Court-fee 
and treat the application as a plaint. If 
however the Court has refused to allow the 
applicant to sue as a pauper under R. 7 (3). 
then the Court while rejecting the applica- 
tion for permission to sue as pauper, cannot 
under S. 149, allow the applicant to pay the 
requisite Court-fee and treat the application 
as a plaint. Where the Court rejects an 
application for permission to sue as a pau- 
per, it cannot, after rejecting the application, 
by a separate and subsequent order allow the 
applicant to pay the requisite Court-fee 
under S. 149 and treat the application as a 
plaint. Per Allsop, / —The Court, having 
once passed an order refusing to allow an 
applicant to sue as a pauper, may after the 
proceedings have been reopened, exercise 
jurisdiction under S 149. 164 1 C. 305=1936 
A.L.J. 760=1936 A.W.R. 672=1936 A. 584 
(FB.). 5'ee o/ro 38 P.L.R. 79. 

Administration Suit.— That the appli- 
cant under 0. 33 was unable to name all the 
persons in possession of the property left 
by the deceased in an administration suit is 
no ground for dismissing the application to 
conduct the administration suit as a pauper. 
138 1.C. 335=1932 L 328. 

Suit undie Fatal Accidents Act.— S. 3 
of the Fatal Accidents Act requires that full 
particulars of all the beneficiaries must be 
given in a plaint in a suit for damages under 
that Act. Therefore an application for leave 
to file a suit, as a pauper, for damages in 
respect of a fatal accident, which does not 
contain such particulars, is liable to be 
rejected. 59 CL J. 394=1934 C 712. 

Joint Application —The fact that a jomt 
pauper application by two persons to con- 
duct a certain suit was dismissed is no 
ground for dismissing a subsequent pauper 
application by one of them, 138 I.C.33S= 
1932 L. 328 (1929 R. 128, Ref.). 

Amendment of Application,— Provisions 
of O. 6, as to amendment of pleading* apply 
to applications under 0. 33. 138 I C. 652= 
)932L.S48. Where a pauper application is 
10 right form Court may at a subsequent 
stage allow plaint to be amended as to sub- 
stance at the instance of the applicant's 
pleader. 11 R. 414=1933 R. 410 (2). It is 
doubtful whether the provisions of R. S 


were intended to take away the general 
power of allowing amendment, conferred on 
Courts by 0 6, R 17. (138 1 C. 652, Kef.) 
141 1.C 570=34 P.L.R, 557. Under R.Sthe 
Court can reject an application if defective 
and if the defect could not be amended, but 
not without affording an opportunity to the 
applicant to correct the delect r ourthas- 
got ample powers under Ss. 99, 152 and 153 
to afford opportunity to rectify defect in 
pleadings and under S 153 is bound to do so. 
55 A, 216=145 I.C. 436=1933 AL.J.110= 
1933 A. 295. 

O. 33, R. 5, cl, (&).-See 26 L.W 546, 51 
M.L.J 79; 50 M. 63 Value foi Court-fee 
wrongly calculated— Application must 

be dismissed— Right of fresh application 
may subsist. 7 R. 359=118 I.C. 415 (2> 
=1929 R 128 (2), Only such defects of form 
as) unfavourably reflect on the merits of the 
application must be regarded as justifying 
an Older refusing to allow the applicant to 
sue as a pauper. 31 N L.R. 386=157 I.C. 294 
=1935 N. 168. Where an application is 
defective m form by the list of property not 
being duly verified, the lack of verification 
might be due to the carelessness orignoi- 
ance, or might be deliberate. Whether the 
formal defect was unintentional or designed 
could be detected only by giving the appli- 
cant an opportunity to regularise the list of 
property by appending the required verifica- 
tion, If he made the amendment, the formal 
defect would have been cured, but if he fails 
to amend, his failure could be considered as 
cogent evidence of his having withheld in- 
formation regarding his resources. This 
circumstance is such as can be reasonably 
considered as justifying an order of refusal 
under sub-R. (3), R. 7 (Ibtd) It is only 
when the Court is in a position to find that 
an opportunity to rectify the error of form 
was not availed of by the applicant that it 
would be reasonable to apply the bar of res 
judicata provided in R 15. [ibid.) 

O. 33, R. 5 (c) Means— Assets will 
PULLTi SPENT PRIOR TO LITIGATION —The peti- 
tioner sold his house for Rs. 10,000, on 6th 
July, 1931. From that date up to 22nd 
August, 1931, he disbursed the amount to bis 
creditors though they were not pressing him. 
On 23rd August, 1931 he applied for permis- 
sion to sue as pauper. Held, that the petition 
should be dismissed as R S (c) second part 
covered the case. 148 I C 527=1934 L 681. 

O. 33,_R. 5, cl_ (d) -If the allegations of 
the applicant prima facie disclose a cause of 
action Court ought not to embark upon the 
consideration of a complicated or doubtful 
question of law or fact that may arise upon 
the allegations for the purpose of determin- 
ing whether they show a cause of action, 10 
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(e) where he has entered into any agreement with reference to the 
subject-matter of the proposed suit under which any other person has obtained 
an interest m such subject-matter. 


Notes. 

R 357=139 1. C 265=1932 R 107 CFB.)Per 
Full Bench.—To permit Court when con- 
sidering whether the case falls within R 5 
id) to take into account other matters of 
which it has received notice almnde would 
be to travel outside the scope of O 33 and in 
effect to allow it to try the suit on the merits 
of an application. (Ibid ) See also 1935 M. 
W.N 1270=69 M.L.J. 816 The words "cause 
,of action” imply a good and subsisting cause 
of action and if at the time of the enquiry 
into the pauperism, Court finds that apart 
from merits, the suit is on the face of it 
.hopelessly barred by limitation, application 
must be dismissed [10 R 357, Foil. , 54 A. 
S2S, Diss.] 12 R 124=15110. 826=1934 R. 
111. So also if it IS found to be barred by 
ler judicata, 161 I C 47=1936 Pesh. 39 (19 
M. 197 Foil.) The cau«e of action may be 
defined as the bundle of facts which would 
enable plaintiff to succeed m his suit. Where 
therefore a plaint sets out that succession to 
a. particular math is regulated by custom of 
nomination followed by election but bases 
the cause of action on nomination merely, no 
cause of action is disclosed. Judge should 
in such a case confine himself to the case of 
plaintiff as set out m plaint, 14 Pat.L T 338 
=1933 P 284 As to data and method of 
ascertaining existence of cause of action. See 
101 1.C 18=1927 M 441=52 M.L.J 330. For 

purpose of deciding whether the allegations 
of the applicant show a cause of action, 
under R. 5 (d). Court must take into con- 
sideration the averments in the application 
and any statements by the applicant regard- 
ing the merits of the claim made in the 
course of the examination by the Court 
under R. (4), but Court is not entitled to 
take into account any other evidence, oral or 
documentary, in consideiing whether the 
allegations disclose a cause of action, [10 
R. 357 (F.B ), Rel on.] ISl I C 425=1934 
R. 214. Where an application is made for 
leave to sue as a pauper, Court has no 
jurisdiction to go into the merits of the 
cause of action. 131 1 Cl 64=1931 R 79; 10 
R, 357=139 1 C. 265=1932 R 107 (F B.) 1935 
L. %1. It should not be rejected in Imme, 
even tkough it may be that on the raeiits, 
the plaintiff has no claim. That is a matter 
for investigation by Court at the trial 157 
I.C 753 (2)=1935 L 124 (1) But where on 
the face of it the plaint shows no cause of 
action petition should be rejected 138 I C 
269=1932 A.LJ 303=1932 A. 487. 30 SL. 
R. 314=164 I.C 571=1936 5 130. 

0. 33, R S, cl. (e) is designed in aid of 
bona fide litigants only, and it must be strict- 
ly confined to such litigants, 8 P.L.T. 811^ 
103 I C. 448=1927 P. 352 See also 1932 R. 
68; 37 1 C 172. The agreement contemplated 
by sub-cl. (e) of R. 5 of 0. 33, C P._ Code, is 
an agreement which is subsisting 
effective on the date of the application for 
leave to sue as pauper. But when the 


agreement pleaded is no longer subsisting or 
effective at the time the application is made, 
it cannot be a bar to the applicant being 
allowed to sue as a pauper. 152 1 C 417=11 
O W.N. 1356. The appellant transferred the 
whole of his interest in the subject-matter 
of the litigation to a third party when the 
suit was pending After the decree he sought 
to appeal against it lu fo ina and 

applied for leave. Held, iht case fell pre- 
cisely within the words of R. 5 (e) because 
though there was no appeal m contemplation 
at the time of the agreement transferring 
his interest, an appeal was now “proposed” 
and the would-be appellant had enlersd into 
an agreement under which another person 
had obtained an interest in the subject- 
matter of appeal. 162 I.C 840=1936 M.W 
N. 488=43 L.W 717=1936 M 665. The 
agreement referred to in R. 5 (e), which 
authorises a Court to reject au application 
for permission to sue as a pauper is one 
which is champertous. A mortgage bond 
executed by a lady applicant after the pre- 
sentation of the application for leave to sue 
in forma paupei is, not for money paid to her 
m cash, but under pressure for previous 
loans of her husband does not come under 
the clause in question, so as to justify Court 
in lejecting the application 152 I.C 514=38 
C W N 1069=1934 C 740 But see 1937 M. 
WN 74=44LW 856=1937 M 161=(1937) 

1 M L J 147, where it was held that the 
agreement need not be of a champertous 
character, and that it mattered little with 
what purpose the agreement has been entered 
into. A man may advance money to another 
out of sympathy and because he considers 
that such other has been unfairly dealt with, 
and that if he can bring his case befoie a 
Court of law, he will have justice done to 
him This he can very well do without 
entering into an agreement with such 
other which will give him an interest 
in the subject-matter of the proposed suit. 
He may expect such other to repay to him, 
if he IS successful, the money which he has 
advanced, but unless the re-payment can be 
shown to be secured on the subject-matter 
of the suit, there is nothing illegal m such 
an understanding, and such an understanding 
would not come within the definition of R 5 
(e), (9 B 371, Dist) 151 I C 429=1934 R 
214. Where applicant m his exammation 
makes the following statement. “I have not 
yet paid any fees to him (his pleader) but I 
have undertaken to pay him his fees when I 
obtain a decree for my share,” the statement 
does not amount to giving any definite inte 
rest in the subject-matter to the pleader 
within the meaning of R S (e) and does not 
justify dismissal of the application 138 I.C 
831=1932 R 68 

LiMiTAriON— Though pauper application 
be dismissed, the plaint remains stilly pending 
until it is actually dismissed and if Court- 
fees are paid, limitation will count from dati 



974 Tee Ciul Coukt JVIanual (Imperial Acts). [0. 33, R_ g 


Loc. Am — {.Al'ihabad ] 0 33, R 5 —Add the following oxplanatilon to R, 5 
at the end -• 

'‘EvpLihiiiuti — All ap[t]icahoii shall not be rejected under cl (d) merely ou the 
Rriiiiiiri tbpt the juhik sed isuit appeals to be barred by any law." 

0 33. K 3 t(i) —Add the words “and the applicant, on being required bj ibe 
Cnuit t(i uiahc anj amendment within a time to be fixed by the Couit, fails to do so” 
between the figure “3" and Ihi, woid “or” 


6. [S. 408 ] Where the Court sees no reason to reject the application on 
any of the grounds staled in rule 5, it shall fix a day (of which at least ten 
- . days’ clear notice shall be given to the opposite partv 

and theGo.ema.«nt pleader) for rece‘’.v™g 
pauperism. evidence as the applicant may adduce in proof of his 

pauperism, and foi hearing any evidence which mav 
be adduced m disproof thereof. 


Notes. 

of the presentation of the petititiop which 
will be regarded as the dale ot plaint 146 I. 
C St6=l933 M. 883=65 MLJ 781. See 
also 1933 N 237. A Court is competent to 
reject an application to sue lu forma paupetis 
under R 5 (dj on the ground that the claim 
is barred by limitation. 11 I.C 857=4 Bur. 
LT. 1919,57 1C 9=31 CLJ. 351; 53 I.C 
441 (11=134 P.K. 1919; 18 1 C 491=58 P.L. 
R. 1913. c/jo 192S M W.N 779 
54 A. 525=13 I.C. 396=1932 A L.J. 489=1932 
A. S43, fOHtra. An application to sue in 
forma paupens cannot be allowed where 
cause of action is time-barred. 42 I.C 519. 
But see 54 A. 525, contra. 

Time for Payment of Court-fees —On a 
pauper application being diimissed, the per- 
son so applying cannot claim that time must 
be granted for giving necessary Court-fees 
But it IS customary to allow some time to 
pay Court-fees when a pauper application is 
dismissed. 146 1 C. 56fcl933 M. 883=65 M. 
L.J. 781. See also 1933 N. 237. 

Appeal-No appeal lies from an order 
rejecting an application for leave to sue m 
forma pauperis but the applicant can bring a 


10 A 467; 11 OWN 1356, 21 A 133,2CW 
N.474.8CW.N. 70. 101 I.C 18=1927 S' 
441=52 M.L. I 330. Eutse^ ro«/ra 9 R 
132 1 C 705=1931 R. 79. 140 TC 381^ 
Bom LR. 1273=1932 0 584. 1933 S 82 =H 2 
I.C 379 See aho ca'^es under 0 33, R 15 
The mere fact that the schedule omits one 
Item of property is not sufficient ground for 
dismissal and High Court can interfere in 
revision 27 I.C 8^1=1 L.W. 1068. See also 
9 R 86=1931 R 129 Court has jui isdiction 
to consider the merits of the case on an 
application to sue m forma paupens-, the fact 
that Court placed reliance on evidence which 
might not be relevant to a pauper application 
IS notan irregularity affecting it's jurisdic- 
tion and no revision lies (40 M 793. Aunl 
17 SLR 113, Foil.) 142 1 C 379=26 SLR 
491=1933 $ 82. 

Review - ludge refusing an application to 
sueiM forma paupens is competent to en- 

335T8’Socwra.°'''“°”°‘'"- 

Second Application.- Rule 15 does not 
i second application to sue as pauper. 
571 C 9=31 C.L.J 351 See also 96 I.C 962= 
5^26 M 875=51 M L J 79 But see 10 R 475 


suh in the ordinary way 39 I.C. ^^2 An =140 1 C 162=1932 R. 195. The rejection of 

sinpri,. of thft Hifirh an application under R. Sis no bar to a 
sub<-equeTit application under R. 1 5. 10 0 W 
N. 1145=1933 0.534. 

O. 33, R 6 -Evidence as to plaintiff's 
title cannot be gone into, 45 A. 548=21 A L. 
J. 441. Enquiry is to be confined to question 
of pauperism 5 Bur L J 174=99 I C 760= 
1927 R 72 Evidence on merits not to be let 
into {Ibid) It is fully competent to a 
Comt to take evidence under Rr 6 a«d 7 on 
any matters specified in R S and to decide on 
those matters to the best of its ability. 50 
1.C 520=1919 Pat HCC 232 
0.33, Rr. 6 and 7.— An order to furnish 
security for Court-fee as a condition of be- 
ing permitted to sue as a pauper would 
stultify the granting of such permission and 
isnolproper^ 1933 A L.J. 757=19.^3 A. 779. 
Court disposing of pauper application with- 
out notice to opposite pleader or Govern- 
ment Vakil acts without juricdirtion and 
revision lies. IQO IC 726=1926 C 4h4. 
Court should pass order only after hearing 
thecvidenrc 1928 M.WN 235 The evi- 
dence to be taken under R 7 read with R, 6 
IS confined to the question of pauperism. 55 


order passed by a single Judge of the High 
Court sitting m Chambers rejecting an appli- 
cation for leave to sue in farma paupens is 
appealable under the Letters Patent. 130 
IC 24=32 BomLR. 1647=1931 B. 166. 
After grant of leave to sue as pauper, it was 
found during trial that the suit had been 
under-valued and the Munsif returned the 
plaint for presentation to proper Court. 
When it was presented in sub-Court, it was 
rejected on the ground that as an application 
for leave to sue in forma pauperis, it should 
be presented m person. Held, that the 01 der 
of the sub-Court was appealable hut that as 
the plaint was not yresented_ in person, ffie 
sub-court was justified in rejecting it. 1933 
M W.N. 197 

Pauper Appeals.— Rules, S and 7 of 0 33 
do not directly apply to pauper appeals. 
Appellate Court cannot address itself to the 
question whether the plaint shows a cause of 
action 55 M 932=139 I.C 652=1932 M. 523 
=63 M.LJ. 28 

Revision.— Order rejecting application for 
leave to suem forma pauperis, if open to 
revision 20A.L.J. 55=44 A. 248, Butjf^ 
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7, [S. 409.] (1) On the day so fixed or as soon thereafter as may be 

r. j convcnient, tho Court shall cxamine the witntsses ( If 

Proce ure g. produced by either party, and may examine the 

applicant or his agent, and shall make a memorandum ot the substance ot their 
evidence. 

(2) The Court shall also hear any aigumenl which the parties may desire 
to oifer on the question whether, on the lace of the application and of the 
evidence (if any) taken by the Court as herein provided, the applicant is oi is 
not subject to any of the prohibitions specified in rule 5. 

(3) The Court shall then either allow or refuse to allow the applicant to 
sue as a pauper. 

8. [S. 410.] Where the application is granted, it shall be numbered and 

„ , r , registered, and shall be deemed the plaint in the suit. 

^ proceed in all other respects as a suit 

^ instituted m the ordinary manner, except that the 


Notes. 

B 585=34 Bom L R 1^?3=]932 B 584 (45 
A. 548 , 46 C 651 , 3 P. 275 , 7 R 361, Foil ). 

0. 33, R 7— No person other than the 
guardian ad htem can compromise a dispute 
between the minor and another 57 I C. 417 
=44 B. 574. The materials for forming an 
opinion whether applicant is or is not subject 
to any of the prohibitions specified in R 5 
are (1) the application and (2) the evidence 
of the applicant under R 4or R 7, which is, 
however, confined to the question of paupe- 
rism. T1 en Court has to hear argument-', d 
any, offeied on the face of a (a) the appli- 
cation and (ft) the evidence (if any) taken. 
There is no provision in 0 33 for allowing 
opponent to put in a written statement or to 
give evidence. If Court went into merits 
of the case and actually relied upon the evi- 
dence of two witnesses and that of the 
opponent himself and came to the conclusion 
that there wa'- no subsisting cause of action, 
the procedure is unwarranted and illegal and 
the ordei should be set aside 140 1 C 381= 
34BomLR 1273=1932 B 584. 'Iht power 
io allow a case to be continued as a pauper 
suit is included in the power given to Court 
to allow a suit forma pauperis to be insti- 
tuted. A suit for pariition was hied with a 
Court fee ol Rs 10. Plaintiff, who wa-s out 
of possession, was directed to pay ad valorem 
Com t- fee and time gi anted for thatpurpo'-e 
On the last day fixed for payment, plaintiff 
applied to be allowed to proceed with the 
suit as a pauper. Held, that Court had 
jurisdiction to allow the application 36 C. 
WN. 1035=56 C.LJ. 148 See also 60 C 
827 , 64 M L J 728 But see 139 I C 520=36 
C.W.N 567=19.^2 C 655 See also 1929 M 
828=57 M L J 677 Suit w forma pauperis 
—Sub'equent payment of Court-fee— Institu- 
tion deemed to have been made on the date 
of ihe original presentation 18 N L R 44= 
1922 N 600 , 37 I C 921=3 0 L J 647. If an 
applicaiion for leave to snem forma pauperis 
is disallowed undei R 7 (3) as not bemg^ m 
conformity with K. 5 (a), the order dismiss- 
ing the application operates as a bar to 
fresh application in that behalf by viitue of 
R 15 10 R 475=140 I.C 162=1932 R. 195. 
It IS essential for granting of permission to 


pay Court-fees that there should be a pend- 
ing proceeding before Court. Where there- 
fore an application for leave to sue »« forma 
/>(i«^emis rejected under R. 7, there is no 
proceeding before the Court and the 
plaint cannot be said to remain, and an order 
granting plaintiffs permission to pay Court- 
fees cannot be deemed to be one under 
S 149 and the suit must be held to have been 
instituted on the day on which Court-fee is 
paid (1922 N 160 and 1924 M. 118, Rel on. 
1929 P. 637, Diss. from ) 147 1 C 732=1933 
N.237 SeealsoUtlC. 566=65 M.L.J. 781 
=1933 M. 883 , 62 C. 711 . 17 L 831=39 P.L. 
R 158=1937 L. 151 

0 33, R 8,— Application for leave to sue 
as a pauper is not a plaint till leave is granted 
and till then it cannot be relumed under 0. 7, 
R 10. If so returned, High Court will inter- 
fere in revision. 52 I C 688 Court has no 
jurisdiction to attach before judgment 
defendant’s property before granting plain- 
tiff's application to sue as pauper 25 C L J. 
159=21 C.W N 870. Section 3 of Lnmtal ion 
Act should be read along with R 8, 22 L W- 
732=49 M.L.J 538 Pauper application 
under the old Court-Fees Act— Leave granted 
after amended Act came into force— Suit 
decreed with costs— Basi's of calculation of 
Court-lees. See 1926 M 159. When applica- 
tion has been granted, pauper plaintiff (and 
therefore the pauper appellant), is not liable 
to pay Court-fees Payment of the Court- 
fee as such IS not merely suspended, it has 
not to be paid at all. 8R. 294 Application 
for leave to sue as pauper— Court-fees 
subsequently paid— Deduction of time when 
pauper application pending— If allowed 12 
IC. 87s Where plaintiff applied to the 
Munsif and got leave to sue as pauper but 
sub>equenlly during the course of trial it 
was found that the suit was under-valued 
and plaintiff was directed to re-present the 
plaint to proper Court, held, that the procee- 
dings before the Munsif, being without 
jurisdiction, were mere nullities and that the 
leave granted by the Munsif was of no avail 
to plaintiff and that he should once more 
aooly to suh-Court for leave to sue in forma 
pmperis 56 M 689=64 M L J 493=1933 
M. 417. An application for review of judg- 
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plaintiff shall not be liable to pay any court-fee (other than fees payable for 
service of i)roi,css) in respect of any petition, appointment of a pleader or other 
proceeding connected with the suit. 

9. [S. ^11.] The Court may, on the application of the defendant, or of 
,, , the Government pleader, of which seven days’ clear 

Dispaupc. ng Writing has been given to the plaintiff, order 

the plaintiff to be dispaupered— 

(a) if he is guilty of vexatious or improper conduct in the course of the 

suit ; 


(h) if it appears that his means are such that he ought not to continue 
to sue as a pauper ; or 

(c) if he has entered into any agieement with reference to the subject- 
matter of the suit under which any other person has obtained an interest in 
such subject-matter. 


Notes. 

ment passed in a suit or appeal in jorma 
panpet is must, under the law, be considered 
to be one in continuation of the suit or 
appeal as the case may be, ^ which was t« 
fotma pauperis. Such an application must be 
held to be maintainable without payment of 
any court-fee, 40 CW.N. 1407=1936 C. 7S2. 

0. 33, R. 9.— There is nothing m 0.33, 
which contemplates a fresh inquiry into pau- 
perism merely from the fact that other de- 
fendants are subsequently added to the suit. 
Although an added defendant can apply undet 

R. 9, for dispaupering the plaintiffs for one 
of the reasons given in R. 9 yet, in ahsence of 
such application, Court has no jurisdiction to 
pass an order requiring evidence of pau- 
■pensm to be produced agaui. 161 1.C 51=1936 
Pesh. SI. Concealment of property— Asset 
of doubtful value— Insurance policy Con- 
duct which, by itself, may entitle Court to 
dispauper a plaintiff. See 46 B. 1017=1922 
B, 215. If pauper purposely delays m bring- 
ing the legal representatives of the deceased 
opponent on the record within a reasonable 
time It is ivithin the discretion of Court to 
punish him by rejecting his application either 
under the provisions of R 9 (a) read with 

S. 141 treating his failure to bring the legal 
representatives on the record withm the time 
allowed by the Court as vexatious or impro- 
per conduct on his part in the course of the 
proceedings or under the provisions of S. 151 
as an abuse of the process of the Court. 116 
I.C. Ill {2j=l92y S. 136 Dispaupering, 
grounds for. 2 F 879=4 Pat. L T. 538. 
The mere fact that the issue will be decided 
again in the suit is no reason why it should 
not be decided in the proceeding for dis- 
paupering. 149 IC. 1004=19,14 A. 323 
Pauper plaintiff agreeing to pay his pleader 
a large sum of money if he wins his case 
would be a good ground for dispauDerinff 
him. 6 Bur LJ 152=104 I C 316=1927 R 
283 But 96 LC. 830=1926 L. 642. (9B. 

371, Dist.) A_ pauper plaintiff died pendente 
Itie and his heir who was added as his legal 
representative was found to be possessed of 
sufficient means to pay Court-fee held, that 
as the heir sought to continue the suit in his 
own capacity and not in any representative 
capacity, he could be dispaupered under R. 9. 


See 131 I.C. 828=1931 M 324 Where plain- 
tiff m a suit (f» forma pauperis) dies, his 
executor is not liable to be dispaupered 87 
I.C 372=1925 M 768=48 M.LJ 390 The 
word “means" in cl (5) is to be interpreted 
with the help of the definition of pauoer 
referred to above. 2 P. 879=4 Pat. LT 
538. Rule 9 is intended to prevent the 
pauper continuing his suit when a third party 
has obtained an interest in the property and 
hence able to pay Court-fees. 21 1. C 536= 
7 SL.R 52. R 9 (c), must be construed as 
meaning that a person cannot sue as a pauper 
if at the time of the petition some other 
person has under an agreement an interest in 
the subject-matter of the suit. It must be 
a subsisting interest at the time of the suit- 
Where therefore a pauper plaintiff, after he 
has been given leave to sue as pauper, exe- 
ptes a mortgage over the properties affected 
by the cuit, that is a good ground for dis- 
paupering the plaintiff. 59 M 901=164 1 C 
831=1936 M.W.N 785=44 L W. 31=193b 
M 662 — 7l ML.J. 355. R 9 (c) contem- 
plates an agreement in and by which an 
interest is transferred or created in the sub- 
ject-matter of the suit in favour of a person 
who IS not entitled to it, and does not cover 
a case where by virtue of a family settle- 
ment between the parties there is a recogni- 
tion of an antecedent title in one of the 
parties to the suit Where a suit is filed in 
forma pauPe ns by C on a mortgage execu- 
ted in favour of A and B claiming that the 
same was executed in theii favour benami 
for the plaintiff’s father and that plaintiff 
was therefore entitled to the full amount, 
impleading as parties to the suit, among 
others, the mortgagors and B's son who 
pleads that It is not benarai, and pending the 
suit the plaintiff and B’s son file a joint me- 
morandum in Court by which the plaintiff 
agrees that the son of B is entitled to half 
the amount of the mortgage, such a easels 
not affected by R 9 (c) and affords no ground 
for dispaupering the plaintiff 1937 M.W.N. 
220=45 L.W S60=(1937) 1 M.L J. 616. 

Order under— Finality —When a plaintiff 
has been declared a pauper, res judicata does 
P^vent the question from being le-open- 
ed The question can be re-opened on any 
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,0. 33, R. 10] The Code of Cml Paocedujre (V of 1908), 

10, [S. 414.] Where the plainlifip succeeds in the suit, the Coui 1 shall 
calculate the amount of court-fees which would have 
Costs where pauper sue- |jy plaintiff if he had not been peimit- 

ted to sue as pauper , such amount shall be recover- 
able by the l| Provincial Government] from any party ordered by the decree to 
pay the same, and shall be a first charge on the subject-matter of the suit. 


Leg. Ref. 

^For the word ‘Govemment’the words 
‘Provincial Government have been substitti- 
ted bv the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

Notes. 

one of three grounds mentioned in R 9. 149 
I.C 1004=1934 A. 323 

0 . 33, R 10.— Order 33, R. 10 creates two 
distinct and separate rights in the Crown, 
one right wi rein against the property and 
the other right ui penonatn against the 
pauper. SO LC. 315=4 P.LJ 166, Where 
an appeal in foma paupens is paitially 
accepted, the Government is entitled under 
R 10, to the full amount of Court-fee which 
was payable on the memorandum of appeal, 
if appellant had not been allowed to appeal 
m forma paupens. Court-fee leviable on 
the amount of the subject-matter of the 
appeal and not on the amount awarded to 
appellant would therefore be recoverable by 
Goveinment. 36PL.R. 22(1). Crown can 
recover Couitiee without a separate suit 
(Ibid.) Cl own debts— Priority of. 34 A. 
223=39 1.A 62=22 M L.J 457 (P C) Pau- 
per suit— Portion of Court-fee ordered to be 
paid by defendants— Sale of latter’s properly 
in execution of another deciee— Right of 
(^vernraent to recover Couit-fee out of sale 
proceeds— Priority over decree-holder 59 
M 872=43 L.W. 725=1936 M W,N. 76=162 
T.C. 868=1936 M 602=70 ML J 601 This 
rule does not have the effect of reslncting 
the right of Goveinment to the subject- 
matter of the pauper suit (Ibid ) A paupei 
succeeding paitly in his case should be given 
the costs proportionate to his success. Pau- 
per plainliflE should not be allowed to pena- 
lize defendant by exaggeialmg his claim 14 
A.LJ 657=38 A. 409, 54 M.L.j. 530=1928 
M.216. Where pauper plainlill applies for 
amendment of the plaint, it is not competent 
to Court to direct plaintiff to pay cost of the 
amendment. 47 B 104=1922 B 385. Amend 
ment of plaint— Payment of costs of adjust- 
ment made a condition for granting— Lega- 
lity. 6 R. 561=114 I C. 677 (1)=1928R. 366. 
Wnere a woman obtains a decree for main- 
tenance on a suit filed in jorma pauperis and 
future maintenance is made a charge on 
certain properly, the proceeds on sale of such 
property on execution aienot attachable by 
(jovemment for Court-fees. To permit such 
an attachment would be tantamount to per- 
mitting attachment of the right to future 
maintenance which under S. 60, C. P. Code, 

IS not liable to attachment. 154 I.C 580— 
1935 S. 21. See also S7 B. 507=146 I.C. 340 
=35 Bom. L.R. 615=1933 B. 350. The pro- 


per method of recovering Court-fee payable 
to Government in case thepioperty out of 
which it is to be recovered is a right to 
future maintenance, is by Court appointing a 
Receiver to collect the same and pay lo 
Government, in instalments, if necessary, in 
order that the mamtenance holder may have 
something to live upon. 49 M. 567=1926 M. 
565=50 MX.J 279. As to order for payment 
of Court-fees in suits for maintenance, see 
105 LC. 725=32 C.W.N 48 (38 A. 469, 
Doubted, 14 M. 163, Ref ) , 94 1 C. 391=1926 
C. 859. Suit »« forma paupens — Cost-s 
decreed to defendant exceeing claim decreed 
to plaintift— (Jovemment, if can claim charge 
14L, W. 529=42 M L J. 19 Suit w forma 
paMpem—Decree— Court-fee payable to the 
Secretary of Slate— Right of decree-holder 
to execute. 118 1 C. 191=1929 A. 905 (2). 
Where an application to sue in forma 
pawpem is granted, the suit is deemed to 
have been instituted on the date when the 
application was made and where the plaintiff 
succeeds in the suit, the Court-fee leviable 
from him is that payable under the law in 
force on the date when the application for 
leave to sue as a pauper was made and not 
the law m force on the date of the decree. 
(91 LC302, Rel.) 27 S.L.R 240=1933 S 354 
A suit in forma paupens was compromised 
and the (Torn t passed a decree in terms of 
the compromise which made the plaintiff 
Iiabletopay the Court- fee due lo Govern- 
ment and also made it a first charge on the 
subject-matter of the compromise. The 
amount under the decree was paid to the 
plaintiff by the defendant out of Court be- 
fore the decree was drawn up and satisfaction 
was duly recorded, Two years after the 
decree Government applied for execution 
against the defendant for the amount of the 
Court fee due to them. Held, that the de- 
fendant could not be called upon to pay the 
Court-fee, there being nothing left due from 
him, and that the application in execution 
against the defendant was misconceived 39 
CWN. 1274 

Pauper Decree-holder— Purchase from— 
Liability for Court-fees —The charge under 
R. 10 IS created by law and a purchaser of a 
deciee obtained by a pauper takes it subject 
to the charge. The charge however is only 
for the Court-fees and not for the fees of 
the Government pleader also. 147 I.C. 751= 
1934 A 438 

0 . 33, Rr. 10-13.— Decree passed in pauper 
suit— Basis of calculation of Court-fees— 
Amended Court-fees Act coming into force, 
effect of. See 96 IC 112=1926 .Al. 474=50 
M.L.J. 280. See also 1926 M. 159=49 M.L.J. 
538. 
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The Ovil Court Manual (IuperUl Aas). [0.33, R. u 


[’toceduic whuc pwiiici 
Fails 


11. [S. 412.] Where the plaintiff fails in the 
buit or IS dispaupered, or where the suit is withdrawn 
or dismissed,— 


I u) uecause the sumnioiis foi the defendant to appear and answer has 
not been served upon him in consequence of the failure of the plaintiff to pay 
the court-fee or postal charges (if any) chargeble for such seivice, or 

(b) because the plaintiff does not appear when the suit is called on for 
hearing, the Court shall ordei the plaintiff, or any person added as a co- 
plaintiff to the suit, to pay the court-fees which would have been paid by the 
plaintiff if he had not been permitted to sue as a pauper. 


Goveinmcnt may applj 
or payment of court- fees 

10 or rule 11. 


12. The i[ Provincial Government] shall have 
the right at any lime to apply to the Court to make 
an order foi the payment of court-fees under lule 


13. All matters arising between the i[ Provincial Government] and any 
pai ty to the suit under rule 10, lule 11 or lulc 12 
a ^ deemed to be questions arising between the 

parlies to the suit within the meaning ot section 47. 


Leg. Ref. 

^ For the ^vo^d ‘Government^ the words 
‘Provincial Government' have been substitu- 
ted by the Government of India (Adaptation 
of Indian Laws) Orders, 1937 

Notes . 

0. 33, R. 11 —An ordei dispaupering the 
plamUff operates retrospectively in respect 
of payment of Court-fees 149 I C. 1004= 
1934 A. 323. Pauper suit -Dismissal— Order 
directing defendant to pay court-fee due to 
Government— Justifiahihly— Suit involving 
difficult construction of settlement deed 70 
MJL.J. 128. 

0. 33, Rr 11 and 12 —Pauper suit— Com- 
promise— Court-fee. 35 B 448=12 l.C 29, 
1930 P 353 (2)=11 Pat.L T. 267 Whenever 
a suit IS dismissed, whether at the request of 
parties or not, plaintiff is the party defeated 
and must pay Court-fees to Government, 
(/fiid.) Court may, in disposing of a pauper 
suit, direct next Iriend ot a minor paupei 
plainttfl: to pay the costs of the suit , but such 
an order cannot have the effect of depi iving 
Government of the right expressly given to 
Government by Ri 11 and 12 to have an 
order that plaintiff shall pay Court-fee pay- 
able on plaint to (jovemment Government 
may, therefore, apply tor such an order in 
spite of the ordei of Couit diiecting next 
friend to pay the costs uf smt 166 I C 949 
=4S L W. 234=1937 M. 145= (1937) 1 M.L ) 

O. 33, Rr 12 and 13 — It is not the func- 
tion of a Court of appeal to give effect to 
the right of the Goiernment conferred by 
R, 12, in respect of Comt-fee and some other 
costs incurred by and due to the Government 
in the trial Court, R 13 makes it clear that 
Government should proceed in trial Court 
for recovery of Court-fee and other costs 


due to it to which its right has been declared 
A U. 171=1937 A W.K 3 
=1937 A. 280 Where a pauper plaintiff, 
whose suit has been dismissed and who has 
become liable to pay to Government Couit- 
fee due on the plaint and other costs incun- 
ed by Government, prefers an appeal from 
the decree paying the necessary Couit-fee on 
appeal, appellate Court which has registeied 
the appeal cannot enforce the right of the 
Government m the matter of Court-fee and 
other costs either by issuing a process or by 
directing appellant to pay the said sums on 
pain of his appeal being dismissed. {Ihd) 
If after having so directed the appellant, it 
dismisses the appeal on default of compli- 
ance with the direction, the orfler of dismis- 
sal is wholly without jurisdiction, subject to 
revision and interference by High Court 
under S. 115. The order of dismissal of the 
appeal under such circumstances is not a 
"rejection" and does not amount to a 
"decree" within the meaning ot S 2 (2), so 
as to be open to second appeal (Ibid ) 

O. 33, R 13 — Where a pauper plaintiff 
whose suit has been dismissed has been 
allowed to appeal tr forma pauperis, Uiere is 
no scope for the intervention of Government 
in the matter of Court-fee, and an applica- 
tionby Grovemment for an order directing 
appellant to furnish security for payment oi 
Court-fee due to Government in lowei ()oiirt 
and appellant IS unsustainable. Theprovi- 
Slots of 0. 41, R 10, should not be made 
available or utilised for the benefit of the 
Government m order to enable it to collect 
the Court-fee due. Court fee payable to 
Government is not the costs incurred by a 

C within the meaning of 0. 41, R 10 
can 0. 33, R. 13, be invoked to support 
such an application by Government. 193/ M. 
W.N 244=45 LW. 186=1937 M 267. 
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0. 33, R. 16J The Code of Civil Peocedlee (V of 190S). 


,, ^ u ^4. Where an Older IS made undei rule 10, rule 

0 c ^ 11 or lule 12, theCouil shall foithwitli cause a copy 

ol the deciee to be foiwaided to the Collector, 


to Collectoi. 


15. [S. 413,] An Older refusing to allow the applicant to sue as a 
Retusal to allow applicant shall be a bar to an> subsequent application ot 

to sue as pauper to bar sub- the like iiatuie by him m respect ot the same right to 
sequent application of like sue , but the applicant shall be at liberty to institute a 
nature. suit in the oidiuary manner in lespectof such right, 

provided that he first pajs the costs (if any) mcuried by the i[Provincial Go- 
vernment] and by the opposite party m opposing his application for leave to sue 
as a pauper 

Loc. Am.— [Rangoon ] The expression “otherwise than on the ground stated in cl. 
(a) of r 5’’ between ‘paupei’ and shall in line 2 of r. 15. 

16. [S. 415.] Ihe costs of an application for 
permission to sue as pauper and of an mquiiy into 
pauperism shall be costs in the suit. 


Leg. Ref. 

1 Foi the word •Goveinmcnl’ the words 
‘Provincial Government’ have been sub- 
stituted b> the Government of India (Adap- 
tation of Indian Laws) Ordei, 1937 

Notes. 

0. 33, R 14 —All that the Code duect.«i the 
Court to do IS 10 send to Collector a copy of 
the decree which il has passed and which 
contains an ordei that plaintiff shall pay a 
certain sum to Goverrinienl What Collector 
does after receipt ui the copy ot the decree 
IS no concern ol Court Collector is not tlie 
agent of the Com t nor u the Couil concein- 
^ with the collection ol revenue. There- 
fore a deciee drav\u up in these terras ‘Tt is 
ordered that a copy of this decree be sent to 
Collector for lecovcry ot Ks 700 from ap- 
pellants’ with a loiwarvliiig letter containing 
the words "foi necessary action" i>> not justi 
fied by the Code 8 K 29-1 , , , . - 

0.33, R 15-llic piovisumsof K. 15 aie 
imperative A pei'-on instituting a suit in 
the ordinary manner cannot do so unless he 
pays the costs incui red in the application to 
sue »H io>ina paupem whicii was dismissed 
54 A .190=1932 A L J 254=1932 A J12 But 
where Comt lu dismissing Ihe application 
has either disavowed costs oi made no order 
as to costs, he is enlitled to maintain his suit 
asanoidinary luig.uil without making any 
payment to Government or to the opposite 
party in lespect of the 
opposing the application 157 I C 150—1935 
A. W.R 838=1935 AL.J 857=i935 A. 723 
(F.B) R. 15 should be read along with 
Rr 5,6 and 7. i-J 1C 9=31 CLJ. 351 
Orders under K 5 or 7 bai fresh piocecdings 
under R. 15 33 1 C 812=20 C W N. 669. 
But see 10 O \V N 1145=1933 0 5.34=31 N. 
L R. 386=157 1 C. 294=1935 N 108 (e i parte 
order oi rejection). '',cealso 156 JC 402— 
1935 P 193, coiilru. Whcic the pievious 
application to sue as pauper was rejected 
because the piocess fee paid lor the issue of 
notices on the opposite pai ty was insulficient, 
held, that a subsequent application for the 
same purpose was not baired by R. 15 which 
applies only to applications which have 
reached the stage mentioned in R, 7, 60 C. 


630=37 C.W.N 309=57 CL.J. 21=1933 C. 
549. See also 10 O.W.N. 1145=1933 0. 534. 
A petition to sue i» forma pauperxs can be 
registeicd as plaint in the suit if full Couit- 
fee IS paid. (24 C 889, F B.J , 141.0297= 
10 C.W.N. 641. Dismissal of application tor 
leave to appeal %n fonnapavperis—A^^li' 
cant, if can be allowed to amend memo, of 
appeal and stamp it on new valuation. 1935 
R 336. R. 15 makes it a condition precedent 
for a petitioner, whose application to sue t» 
Jotma pauperis has been rejected, to pay the 
costs of Government in opposing the applica- 
tion before a regular suit can be entertained; 
there should be a demand lor it. Where 
there has been no such demand, suit should 
not be dismissed. {Ibid ) Where costs are 
not paid te/ofe institution of suit but after- 
wards, the suit should not be dismissed but 
must be treated at least as one instituted on 
the date on which the costs aie paid and 
dealt with on that basis Even an appellate 
Court has power to make such an order man 
appeal liom an order dismissing the suit; 
liie appeal cannot be treated as not com- 
petent 69 M.L.J. 791. Wheiean applica- 
tion for leave to sue m forma pauperts is 
dismissed, as not pressed, it bars a fresh 
application in respect of the same right. (20 
B 86, Foil.) 1924 L 312. But see 56 1.C. 207 
=1L. ISl Fresh appl'cation can be made 
if the application to sue m forma paupens is 
dismissed lor default 2 Bur L J 217=1924 
R. 161 , 56 1.C. 207=1 L. 151. Jee 85 I C. 
982=1925 M 986 See also 98 I C. 26=4 R 
245=1926 R. 200 , 96 1.C. 962=1920 M. 875= 
51 M.L.J 79. The words “right to sue” in 
R. IS have substantially tlie same meaning as 
the words “cause of action ” The cause of 
action in the suit for speafic performance of 
a contract is not the same as in a suit for 
refund of the consideration Hence where 
leave to sue in fofma paupens for specific 
performance of a contract to sell immove- 
able property is refused, a subsequent appli- 
cation for leave to sue for refund of money 
paid under the contract is not barred 1936 
N. 280. Limitation is computed from the 
date when the pauper petition is filed, a 
oauner suitbeiug converted into a rcgulai 
suit 28 1.C. 504=1915 M.W.N. 228. 
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I'aL Civil Court Manual (Imperial Acts). [0. 34, R. 1 


ORDER XXXIV. 

Suits relating to Mortgages of Immoveable Property. 

1. Subject to the provisions of this Code, all 
Panics suits for foic- persons having an interest either in tlie mortgage 
closure, sale and reuemp- qj. ju the right of redemption shall be joined 

as parties to any suit relating to the mortgage. 


Notes., 

O. 34 . Genebal —It IS this ordei and not 
S. 34, which determines the question of the 
late of interest m the case of mortgages 54 
I A. 1=54 C. 161=1927 P.C. 1=52 M.L J. 373 
(P.C.). The fact of an instalment decree 
being passed in a mortgage suit on the con- 
sent of the partes does not appear to be a 
arcumstance which can per se exclude 
application of this order. Ill I.C. 294=25 
N L R. 17s. This order does not apply to 
decrees passed in accordance with an award 
on a reference to arbitration. 121 I.C 79= 
1930 L. 116; 33 P L.R ,975. Nor to a mortgage 
executed in favour of a Co-operatve Society 
which IS enforceable in the manner prescribed 
by the Co-operative Societes Act (IV of 
1912). 142 I.C. 487=1933 N. 211. Nor to com- 
promise decrees. HP. 488=16 Pat.L T. 311= 
1935 P. 385. 

0.34: Scope and Object.— Order 34 was 
substtuted for sections in the T. P. Act 
which dealt only with mortgages of immove- 
able property. A presumption can therefore 
be drawn that in taking those provisions out 
of an Act relating to property and incorpora 
ting them in an Act relating to procedure the 
legislature did not intend to extend the scope 
oi the provisions. The heading of 0. 34 
defines the general words in the substantive 
provisions and limits their operation to mort- 
gages of immoveable property. 34 Bom.L.R. 
1615. But see 59 C. 667=138 I.C. 852=36 
OWN 263=1932 C. 524. As regards scope 
and object of. 0. 34, see also 25 C.L.J. 553— 
40 IC. 845=21 C.WN. 920; 1925 N. 15. 
Order 34 is self-contained and meant to 
provide for all matters it refers to. Itspio- 
visions do not allow of the application pro- 
vided by 0. 40 and a Receiver cannot, there- 
fore, be appointed in execution of a mortgage 
decree, (100 I.C 735. Foil.) 14 L. 457=34 

P. L.R. 815=1933 L. 687 

0. 34, R. 1 : Object and Applicabilitv.— 
The object of R. 1 is that all claims affectmg 
equity of ledemption should be disposed of 
in one and the same suit. 54 1 A. 68=50 M. 
180=1927 P.C. 32=52 M.L.J. 338 (P.C) and 
to prevent the multiplicity of mortgage suits. 
31 C. at 432 ; 33 C. 425 (433) , 28 B. at 16 ; 32 
C. 746 , 28 A. 174 (F.B ) , 21 A.L J. 701=1924 
A. 107; SOM. 180. For scope and object of, 
see 53 M.L J. 647 ; 25 C L.J. 553 ; 21 C.W N. 
920 ; 19^ N. 15. R. 1 is a rule of procedure 
and does not purport to deal with substantive 
rights of parties or the extinguishment of 
such rights. 30 S.L.R. 42=164 1 C 69=1936 
S.87. This rule does not require that in a 
suit on a mortgage, the owner of equity of 
redemption must always fill in tlie role of a 
defendant. It is enough if all the interests m 
the property are represented m the suit. A 
suit by a purchaser of mortgaged property to 


enforce a mortgage which he has paid off is 
competent. 59 M. 1042=^ L.W. 628=1936 
M. 814=70 M.L.J. 719. The provisions of 
this rule do not apply to a suit under S. 12 
of the Punjab Redemption of mortgages Act 
(II of 1913). 14 L. 218=34 P.L.R 149=1933 

L. 179. A charge which has been created by 
the deciee m a suit for money does not con- 
vert the suit into a mortgage suit and make 
this order applicable. 49 M.LJ. 490=1925 

M. 1101. As to the effect of S. 22 of the 
Limitation Act, see 1929 A. 941=121 
I.C 106. As to whether rule requires tbt 
persons whose rights are admitted should 
tie made parties, see 29 M. 84; 29 M. 
217 at 224: 27 A. 511, 28 C. 517,25 
M 568,25 M. at 113; 30 M 353. ^ut 
see 20 A. 322. Persons not impleaded as 
parties to mortgage suit cannot be proceeded 
against lu execution proceedings. 153 LC. 
870=1935 L 203. Rule only lays down a 
pnnciple as to who must be made partes, and 
does not prohibit the joinder of any person 
as a party. 55 I.C. 433. In a case where the 
question is who may be made parlies oi 
whethei an existing party may nseapart- 
cular defence, this rule does not apply. 1928 
M. 764=113 I.C. 8M. It IS well known that 
people arc often joined as parties to a mort- 
gage suit to prevent further complications, 
but the mere fact that a person is joined as a 
party to the suit, possibly pro forma, does not 
necessarily give the plaintiff a right to sell 
his interest in the property, particularly when 
he has entered mto no contract with the 
plaintiff and has no privity of estate with 
him. 167 I C 449=1937 K. 56 When the 


purchaser is obstructed from taking posses- 
sion in execution ol a mortgage decree, by an 
alleged purchaser fiom the mortgagor, his 
oiilyiemedyisasuitfor possession against 
him, giving him an opportunity to redeem. A 
mortgage suit will as well he if it is in time. 
11I.C 74=16 C.L.J. 33. Also 1923 A. 232= 
65 1 C. 654. Mortgagor cannot bring separate 
redemption suits for redemption of a single 
mortgage debt where the interest of mort- 
gagees is divided among several co-sharers. 
104 1 0648=1927 Bom. 513. 

Meaning of terms.— 'Mortgaged security” 
does not mean the mere lands which the 
mortgagor professes to mortgage, nor the 
physical object, but it means themterest 
therein which the mortgagor is competent to 
transfer by way of mortgage at the date of 
the transaction (1926 R, 208, Foil ) 162 LC. 
731=1936 R. 198. 

Non-joinder— Effect of.— If a person 
interested m equity of redemption is known, 
he ought to be made a party to a redemption 
suit m order to safe^ard his right. But if 
he is not known or if it was not possible to 
have made him party, due prpvisipn may be 
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Explanation . — puisne mortgagee may sue for foreclosure or for sale 


Notes. 

made m the deciee for safeguarding hislnghts 
Where he is deliberately omitted, still relief 
can be given to the parties before Court 
1936 M.W.N 1005=1937 Mad 136 Wheie 
in a mortgage suit the plaintiff had failed to 
bring all the parlies concerned on the record 
and had also failed to bring before Court 
materials sufficient to enable it to work out 
the account, the suit should not, on a Letters 
Patent appeal, be sent back to the trial Court 
for the addition of the parties and for 
accounts to be taken on a proper basis, as 
that would mean a complete leheanng in- 
volving the leading nt a considerable amount 
ot new evidence. The suit, in such circum- 
stances, can rightly be dismissed (59 I A 106, 
Rel. on.) 1937 R. L R 13. A suit can be filed 
by a second mortgagee wuhout impleading 
the first Similaily il the prior miirtgagee 
brings his suit without impleading the subse- 
tiuent mortgagees, decree that he may obtain 
would not prejudicially affect the riuhts oi 
any person interested mthe propeity. This 
would be so irrespective of the fact whether 
he had or had not notice of the subsequent 
incumbrances. 56 M 846=1933 M. 583=65 
M.L J. 108 (F B ) also 150 1 C. 318=1935 
R. 139 If a decree can be passed and given 
effect to m so far as the rights of the parties 
actually before the Court are concerned 
without interfering with the interests of 
others, there is no reason why the suit should 
not proceed. 10 P 341=132 1 C. 100=1931 P 
164 Also 21 A L.J. 701=1924 107 , 1923 N. 

234. 0 1, R 9 provides that no suit shall be 
defeated by reason of non-joinder of parties 
and 0. 34, R, 1 is subject to 0. 1, R 9 
(1923) 2 P 175 ; 69 1 C. 677 also 54 C L. 
J. 113=1932 C 34; 36 CWN. 1138 Non- 
joinder due to want of notice ought not to he 
penalised. 66 I C 631=1922 N 89 (FB). 
Non-joindei of paitics is no ground for 
reversal of decree by an appellate Court 5 
L.W. 615=40 LC. 414. Even if non-joinder is 
a fatal defect, it can be cured under 0. 1, 
R. 10 (2) 27 A 75 ; 30 C. 755 , 161 1 C. 579= 
1936 Pat. 153 See also 30 S.L.R. 42=164 1.C. 
69=1936 Sind 87. Failure to join some of the 
heirs of the mortgagor in an appeal by one of 
the heirs for redemption is not fatal to appeal 
and a decree can be passed which will bind 
all the neirs of the mortgagor. In such cases 
plaintiff will be deemed to be litigating, m 
absence of fraud or collusion, in the common 
interest of himself and the other heirs of the 
mortgagor 148 LC. 903=11 0 W.N 524= 
1934 0 220. Non-joinder of one of two divi- 
ded heirs of deceased mortgagor, enjoying in 
separate shares is not fatal and the whole 
amount can be recovered from the impleaded 
son’s share 35 A. 441=20 I.C 41 , 43 B. 575 
=51 1 C 223. Non-joinder of all heirs is not 
fatal A decree for a proportionate share of 
money as against heirs on record should be 
passed. 66 I.C. 312=25 CWN. 594, 891.0 
121. Similarly where some of the co-mort- 
gagors owning distinct shares were not made 


parties, a decree for a sum proportionate to 
the interest of the parties impleaded could be 
given. 35 A 247=19 LC 614 But see 90 
I C.80, 89 I C. 121, 48 A. 171, 66 I.C. 312. 
Where the terms of a lease contain a clear 
stipulation that the rent IS a charge on the 
propeity and the lease further stipulates that 
half rent shall be paid to one party and half 
to the other, decree for charge attaching to 
whole property m respect of the demand of 
one party cannot be refused, merely because 
the other parly has not joined as plaintiff and 
is impleaded as pi o forma defendant 163 I.C. 
175 (1)=1936 Pat 306 In a suit for ledemp- 
tion, if one o E the mortgagees was e'^onera- 
ted the suit must be dismissed 45 1 C 650= 
4 Pat.L.W 291. Where a mortgagee in a suit 
for enforcement of his mortgage fails to im- 
plead a purchaser of apart of equity of 
ledemption, though he has notice of Ihe pur- 
( base, and does not take steps to implead him 
even after objection is taken to such non 
joinder, he cannot be granted a decree 
for the entire mortgage money There should 
be proportionate abatement of the mortgage 
money in the decree. 1 59 1 C 159=61 C L J . 
560=1935 Cal 667 The mortgagee-purchaser 
IS not entitled to eject the purchaser of the 
equity of redemption when m the suit such 
purchaser has not been made a party. 25 LC 
1 But see 20 T C. 184=11 A.L.J. 362 ; 49 C 
1048 , 22 C.W.N. 543=44 1 C. 521 ; 1927 A. 611. 
The transferee of the equity of redemption is 
not bound by any decree m a mortgage 'lUit in 
which he was not a party. 45 I.C 606=21 0 
C 70 , also 34 I.C 367=3 0 L J. 494 , 14 C.L J. 
5.30; 1927 A. 611, 138 IC 752=1932 C 561. 
In a suit for possession from the purchaser 
by persons interested in the equity of re- 
demption who have not been made parllch, no 
decree can be passed without a piovision for 
what may be due to the defendants undei the 
mortgage. 29 I C. 742. Where ownei of 
equity of redemption was not a party to the 
mortgage suit, his .subsequent dispossession 
in execution is wrongful. 36 I C. 744 Where 
a simple mortgagee brought a suit for sale 
against mortgagor without impleading cci- 
tain subsequent purchasers of equity of _ie- 
demption and properties were sold by auction 
m execution of a decree m that suit, the pur- 
chasers are m the same position as puisne 
mortgagees and their rights are not affected 
by the suit and decree obtained in their 
absence. 133 T.C 497=1931 M. 542=61 L J. 


316 [21ML.J 213(FB).40M 77, 30 1i[ 
500, Ref.] Further it is open to the simple 
mortgagee or purchaser m execution of mort- 
gage decree to maintain a second suit for sale 
against the purchasers of equity of redemp- 
tion. (Ibid.) (47M.SS1;24 Bom.L.R. 741, 
24A.L.J. 661, Ref.) As to effect of non- 
joinder of necessary parties in a suit for sale 
See 84 I.C. 262; 100 I.C 198=1927 A 290. As 
to right of auction-purchaser in case of non- 
ioinder of subsequent mortgagee, eee 134 LC. 
1=1931 A.L.J. 729=1931 A. 466 (F B.). 
Where the first mortgagee obtained a decree 
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oa his mortgage without impleading the 
second mortgagee and pui chased properties 
in e::ecution including the one moitgaged to 
the latter, and, on failure to get possession, 
brought a suit against the second mortgagee, 
who claimed to redeem all the properties, 
that the second moitgagee could only 
redeem the property raoi tgaged to him. 134 
LC. 959=1931 P. 434. If in a suit for redemp- 
tion a sub-mortgagee has not been impleaded, 
his right to bring his own suit for sale of the 
roperty mortgaged to him is not affected, 
ut this cannot, however, alter the legal effect 
of the redemption suit as between mortgagor 
and mortgagee. 62 M L J. 272=55 ll 320= 
1932 U. 115 [43 A 469 (P.C ). Dist ] In a 
suit for foreclosuie the person who had a 
vested remainder and who had not been im- 
pleaded as a party to the siiil was not hound 
by the decree. 134 I C 865=1931 0 3SS. 
Obifer.—Tht linhl of a second creditor over 
a property is not afTectr-l by mortgagoi 
being adjudicated an insol’. cut Bui Official 
Receiver to whom equity of redemption has 
been assigned by operation of law should be 
made a party to the suit on the mortgage and 
Official Receiver should get himself implead- 
ed as a party thereto 62 Cal 48.3=39 C.W.N 
384=1935 Cal 460 Suit to enfoice charge 
by holder of trust— Receipt— Omission to 
implead subsequent moitgagee— Effect. 39 
C W.N, 1018 Equitable moi tgagee not added 
as party— Addition after final decree— Power 
of Court 40CWN 1173 
Joint FAMILY— Code does not affect the 
rule regarding the indivisibility of a mort- 
gage nor the MUakshara rule that no co- 
parcener has a definite share till'partitionis 
made 24 LC. 831=10 NLR.72 See also 
1927 B. 513=104 LC 648. All the members 
of a joint family are necessary parties to a 
suit on a mortgage of the joint family pro- 
perties and their non-ioinder is fatal to the 
suit. 24 1 C 252=12 A.L.J 794 , 21 LC 712. 
But see contra 1925 P 59 But in the case of 
a deceased mortgagee, if his estate is effec- 
tively repiesented by the persons on the 
record, the suit is good and not defective. In 
the case of a joint Hindu family, the karta 
effectively represents the minor sons of a 
deceased mortgagee, and even if the minor 


J. 819 (F.B.). also 1930 P. 293 No 
legal proceeding not filed expressly as 
manager, short of actual redemption, will 
deprive his coparceners of then nght to 
redeem. 40 B. 248=18 Bom.L R 3^ But see 
2 P.L.T. 553=63 LC. 564 The manager 
alone can file a suit on a mortgage without 
bringing the other members as parties. 2 
P.L.T 553=63 1 C. 564; IS I C. 876. But jce 
41 C 727=1 9 C L J. 437 Sec also 291 C. 752 
=21 CL.J. 452; 45 LC 76=7 L W.438, 46 
I C. 727, 37 I C. 833=1917 Pat.H C.C. 113 A 
foiecloure decree against a manager will 
bind all the membeis of the joint Hindu 
family where the manager effectively repre- 
sents all the members 36 A 383=18 C.W N. 
968=41 J.A. 216 (PC). It is immaterial 
whether the suit is laid agamst him ex- 
pressly as manager or not. 30 S L R 42=164 
f.C 69=1936 S. 87 In a suit against the 
mortgagor's father or manager, the non 
joinder of the sons is not fatal 14 I C. 38. 
See also 50 LC. 243; S3 I C. 411=125 PR 
1919, also 18 1. C 848=9 N. I R 1 also 
4 P L T, 108=2 P. 435=1923 P 290 ; 36 LC. 
542=1 P.L J. 468 , 47 A 427=23 A LJ. 246 
=1925 A. 3SS Blit notwithstanding that 
manager is a party, Court should add as a 
party any member of the family w ho applies 
lobe made a party, so as to put forward any 
defence challenging the mortgage as not 
having been made for purpose binding on the 
family. 19 0 C 58=36 LC 64=3 0 L J 322 
See also 1937 N 121 Suit on a mortgage 
executed by son m a Hindu joint family— 
Plaintiff seeking relief agamst v/hole family 
—Father insisting on issue that the property 
was his— Issue was allowed to be framed— 
Father not being stranger 107 LC 8l4= 
1928 M. 199 (2) (1926 hi 744,Dist) The 

sons or junior members cannot sue to redeem 
on the ground they wicie not parties to the 
suit in which the decree was passed against 
manager, unless they show’ that mortgagee 
was aware of their inleresl and yet omitted 
to implead them 14 I C 333=16 C Vlr^N 
1019 See also 40 1 C 525=1 P.L W 736; 2 
PL.J.306;39 LC. 779=1917 P.HCC 137. 
Mortgage suit against Hindu coparceners 
pending partition suit— Non-joinder of one 
membei^Decree does not bind that member 
38 C.W.N. 1045=1935 C. 151 


sons are not specifically impleaded, 
there is no legal defect in the suit 16 P L T. 
689. A minor son m a joint Hindu family 
must be made a party. 28 C. 517. Where 
some refuse to join as plaintiffs thev can be 
added as defendants 14 LC. 35=9 AL.J. 
410 Decree will be binding even on the minor 
members in the absence of fraud, where they 
have been represented by major members of 
the family 21 1 C. 192 No question of non- 
inder of sons can arise when the mortgage 

f father is not operative as against the sons 
C 1068=19 CW.N 849 (F.B.). The 
essential point in suits by or against mana- 
gers is not the distinct description of him 
as manager, but that he is sued or sues in 
respect of a family debt. 34 A 549=9 A.L. 


Landlord and Tenint.— To a suit to en- 
force a mortgage of a non-transferable occu- 
pancy holding the landlord is not a necessary 
party. 46 I C. 176=22 C W N. 662. A tenant 
of the mortgagee is a necessaiy parly At 
least he is a proper party 52 I C. 105 The 
lessee who has redeemed a mortgage by the 
lessor and forecloses the lessor, is not liable 
to be ejected by the lessor 59 LC 511=16 
NXR 180. 

Necessary parties —Illustrative (Tases 
—All persons interested in mortgagee's im 
teresl are necessaiy parties. 1926 S 145— 
91 LC. 17. A person who obtains an order 
of attachment in his favour has no interest 
either in the mortgage security or in the 
right of redemption and so is not a necessary 
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oarty toamoJlpagc suit. S8 C 598=134 1 
h 561=1931 C 763. Also 1931 R. 108=133 
1 C 482. Sec contra 17 C W.N. 871 . 1923 N. 
311; 105 T.C 427=23 N L R. 164 See also 
under heading “AtiaCiiing Ckewtoe”, tJi/ra. 
Where a property is sold in execution of a 
decree and the decree-holdei is paid the 
amount and subsequently another person 
files a suit claiming relief on the ground of 
his alleged eqmtahle mortgage over the pro- 
perty but the auction-purchaser is not im- 
pleaded, the suit IS not maintainable for non- 
joinder of the auction-puichaser nor is the 
decree-holder ci editor liable to pay any 
money to the plaintiff. 1S6 1 C. 749=1935 
S. 131. The entire suit fails if a neces- 
sary paity is added after limitation. 361 C 
542=1 P.L J 468 Also 25 T C 508 . 24 1.C. 25 
=12 A.L.J. 619 . 146 1 r 259=37 C W N 478= 
1933 r. 621=60 C. 777 Where in a suit for 
sale of moityaged propeily the alienee of the 
whole interest of the mortgagoi in the proper- 
ty IS made a pai ty after expiry of the period 
of limitation, the suit must wholly fail. ISO I. 
C 597=1934 Pesh 38 The mortgagor is a 
necessaiy paity 36 B 624=17 1 C 87. Also 
9 LC 940=9 M L T 350. The moilgagoi is 
not a necessary parly to a mortgage suit, if 
the puichaser of the equity of redemption 
effectively repiesents him, 28 1 C. 386. In 
a suit by a sub-mortgagee defendant's mort- 
gagor is not a necessary paity. 27 A. 511 
In aiedemphoii suit against the sub-mort- 
gagee, original mortgagor is not a necessary 
party. 24 Bom.L R. 911=1922 B.434. The 
raoiteagor's mortgagor is not a necessary 
party 67 I C 421=3 L.L J 373. Neither 
the mortgagor’s henamidar. 29 C.W N 784 
=1925 C 973 Suit by only one of several 
heirs of a mortgagee is not maintainable; all 
must be made parties 36 1 C 77 ; 32 C. 746 
Person claiming to be the adopted son of 
the plainlifl’s husband it a necessary party 
S>e 1928 1\ 978=113 I C. 310 Suit for re- 
demption by one of several uraluns of a tem- 
ple without impleading the others as parties 
IS not maintainable 13 I C. 234=(1911) 2 
MW.N 537. One to-mortgagee can sue by 
i^leading the others as defendants 20 1 C 
32$ _ The kaiiomdari&cL necessary party to 
a suit for redemption 25 M. 568 In a suit 
for redemption oCmortgage, alleged tenants 
of mortgagee are jii oper parties 96 1 C 848 
=1926 B. 522=28 Bom L R 759. Mere pre- 
sence of the purchaser of the equity of re- 
demption as a witness in the suit, in the 
absence of proof of knowledge of the nature 
of the suit, does not amount to condonation 
of the omission to implead him, and the 
decree is therefore not binding upon him. 13 
I.C. 874=(1911) 1 U.B R. 92. Rights between 
the legal representatives of the deceased 
mortgagee inter sc need not be gone into. 107 
I C. 805. The owner of a portion of the mort- 
gaged property which lias been released by 
the mortgagee is still a necessaiy party to 
the suit by the mortgagee. If the mortogee 
fails to implead him, he is not entitled to a 


decree for the entire amount of the mortgage 
unless he proves that the other mortgagors 
have not been piejudiccd by the omission. 
27 N L.R 4=130 1 C 809=1931 N. 44, As to 
whether purchasei of a part of mortgaged 
property need be impleaded, see 49 A. 923. 
Suit to recover mone\ under Kootu Chit 
Fund— All stb'.ciibcrs to chit fund are 
nccessarjf panics 103 1 C 814=53 M L.J. 
550=192/ M 773, In suit by a Companv lo 
have it declared that a mortgage entcied into 
by its secretaries is void, no relief can be 
granted unless tlie mnilgagee is made u 
parly I39I.C 550=1932 P.C 244=0.3 M.L.J. 
851 fP.C). A hespassci is not a necessaiy 
party at all. 47 IC 5.36; 28 N.LR. 69, 
Simply because a peison has some title to 
the lands by reasrn of an entry m village 
papeis, he is not entitled to be made a party 
in a ledemplion suit 87 I C. 679=1925 A. 
593 In a suit to declare a right to redeem 
by a necessary' party not impleaded in the 
prior .suit, the moitgagee purchaser in exe- 
cution of the deciee in that suit, is entitled 
to laise all defences open to a purchasei. 47 
C. 924=47 1 A 91=39 T^l.L.J 108=24 C.W. 
N. 254 (P.C ) .‘i'ce also 102 1 C 645=1927 A. 
611=25 ALJ 732, Jn a suit for accounts 
against the assignee decree-holder who had 
purchased the mortgage properties and who 
had been declared by Court to hold the pro- 
perty as trustee foi the co-mortgagees who 
owned distinct inteiest therein, all the co- 
mortgagees are necessaiy paitics lo the suit, 
and a suit bi ought by some one of them 
without impleading the others is bad for non- 
joinder of parties 134 I C. 64=35 C W.N. 
977=1931 P.C 229=61 ML J 294 (PC). 
Where the moitgagoi’s (a Buddhist) wife 
dies leaving children, and the mortgagor 
states that he lias tiansfeiied his right lo 
another, subject to the moitgage, the tians- 
feree and children, ihouyh proper parties, arc 
not necessary parties to a suit on the mort- 
gage 158 1 C. 828=1935 R 315. 

Paramount Tnri' — Pei sons claiming 
paiamount title aie not to be made parties. 
136 IC. 728=33 Punj L R 240 Also 138 I.C 
671=1932 C. 512 . 1934 A.L J 1177, 144 I C 
267=15 N L.J. 17 ; 38 A. 488=43 1,A. 187=31 
M L.J. 571 (P.C), 40 A. 581=46 I.C 559= 
16A.LJ.639;25rC 233=12AL.J 1088; 44 
B. 698=. 57 1 C 577-22 Bom L.R 815. 54 I C 
806, 1928 Pat.H.C C 30S , 40 1 C. 865 , 24 1 C. 
871=1 O.L J. 261 . 44 C 425=21 C W N 177 
=371 C 277=27 CL J. 212 Then addition is 
bound to lead to contusion 155 I C 156= 
1934 A.L J. 1177=1935 A 205 In a suit on a 
mortgage executed by a Hindu fathei , his 
sons who were impleaded as defendants 
pleaded that they had separated from their 
father 25 years earlier and claimed a para- 
mount title in the property mortgaged and 
asked to be discharged Held, that the 
question of their paramount title in the mort- 
gaged property cannot be investmated m lliv. 
suit, and that they musttherefoie be dischai- 
ged from the suit 18 N L.J 291. But see 22 1 
C 976=1914 M W N. 623 , 102 IC. 435 , 39 M 
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LT. 459, 100 1.C. 195 ; 4 R. 214=98 1.C. 11= 

1926 R. 208 , 23 L W 664=1926 M. 744=96 L 
C. 26 Also 40 I C. 288=4 0 L.J 261 ; 10 P 
L.T 6^5:1927 5 265; 1927 0.607 (2); 1928 

764. Thej cau be added v/here it may be 
convemeul to decide such title iii the suit 
1935 68. But joinder o£ persons claiming 

paramount title does not make the proceed- 
ings irregular 5 L. W. 615=40 I C 
414. See conlta 10 P. 234=130 I C 257= 
1931 P. 64. m A. 488 (P.C ) ; 32 C 726. 
33 C 425, Ref ] But wheie a paity has with- 
out jurisdiction gone to Inal on the merits, 
he will not be allowed to plead after failing 
on the merits that his paramount title should 
not have been adjudicated upon, (/htd.) 
Where m a mortgage suit defendant possesses 
both paramount title and interest in equity of 
redemption, he should not be allowed to rely 
on his paramount title and plead it, but in a 
subseqnent suit he can plead his paramount 
title and cannot be estopped from pleading it 
as the question will not become res jiidicaia. 
58 C 122=134 LC. 892=35 CW N, 510. In a 
suit on a mortgage a third party claimed an 
interest in the fields, not in the mortgagor's 
interest. On their claim they had no right to 
redeem, so no decree should be passed against 
them. They can in no way be disadvantaged 
by the fact that their claim is not adjudicated 
on m the mortgage suit. 162 I.C 731=1936 
R. 198. The rule that in a mortgage suit 
persons claiming under a paramount title are 
not proper parties is not inflexible. An 
adopted son is a necessary party m a suit on 
a mortgage by the executrix of the estate of 
his deceased adoptive father, 11 LC. 826= 

14 C.L.J. 108. See also 1935 N. 68 Where 
the non-determination of the title of persons 
claiming paramount title leads to inconve- 
nience or hardship, it must be tried in the suit 
itself. 45 1 C. 691. Where in a mortgage 
executed by the son plaintiff seeks relief 
against the father also, the issue as to whe- 
ther the property was the self-acquired pro- 
perty of the father, the son having no right 
to It, must be raised and determined in the 
suit Itself and not left to be determined in 
execution. 107 1C 814=1928 M. 199 (2). 
See also 1928 M. 704 Where such a person 
is made a party and his title gone into, he 
cannot ask for a reversal of decree on the 
ground of his title not being triable in suit. 
lOO.LJ. 263=1924 0. 19. Rights between 
legal representatives of a deceased plaintiff 
mortgagee inter se need not be gone into. 

1927 M 1071=107 1 C. 805. Where the plain- 
tiff in a mortgage suit dies and only some of 
the representatives are brought on record 
and others not, the whole suit must be de- 
creed. 1927 AI. 1071=107 I C 805. See also 
1926 C. 1192=96 I.C 698 Order 2, R. 3 
cannot apply to a case where the defendant 

15 added as party in one capacity but pleads 
paramount title in another capacity. 19^ M, 
/64=113 1 C. 865, Vendee from mortgagor 
prior to mortgage, if proper party ma suit 
on mortgage. 1936 A.W.R. 157=1937 A. 251. 

Prioe Mortgagee,— a pnor mortgagee 


need not be added in a suit by a puisne mort- 
gagee. 13 I C 182=1912 M W.n! 41 ; 2 pS 
L.J 118=1917 Pat.H.C. C. 194 Nor £ 
purcliaser of the prior mortgagor's rights. 
881 C. 803. Where a pnor mortgagee, on 
being joined in a suit on a subsequent mort- 
gage raises no objection to his being joined 
as a party, and, does not object to the issues 
framed by the Court as to the genuineness or 
otherwise of his mortgage, but on the con- 
trary accepts the issues and offers evidence 
in support of his title as a mortgagee and 
each party has full opportunity of adduc- 
ing evidence as it wishes and the merits of 
the case have not been affected by the intro- 
duction of the issues, the Court has junsdic- 
tion to decide the matters raised in the suit 
on the contention of the prioi moitgagee 
being joined as a party. Having assumed 
the lole of being a piopei and a necessary 
party to the suit, he cannot, after the issues 
have been deaded against him, contend 
ilial he was not properly joined as a party in 
the suit 164 I.C. 445=1936 R 340. Where a 
pnor mortgagee has allowed himself to be 
joined in a suit by the puisne mortgagee, he 
IS bound to redeem the subsequent mortgage 
and he can therefore claim subrogation 25 
NLR. 171=118 I.C. 54=1929 N. 135. The 
mere fact that the prior mortgagee was im- 
pleaded by mistake does not affect the nature 
of the decree that should be passed. 1930 A 
L.J. 321=1930 A. 113. A prior mortgagee 
decree-holder who has obtained the decree 
without impleading the puisne mortgagee is 
entitled to use prior mortgage as a shield for 
pnoi payment, when he is sued by the puisne 
mortgagee on his mortgage 43 A. 469=48 
I A 365=42 M.LJ 15=1922 P.C 11 (P.C). 
In such a suit by the puisne mortgagee, the 
prior mortgagee purchaser cannot set up anj 
higher rights than any stranger purchaser, 
but can set up only the amount of the decree 
made m his suit. 42 A. 364=47 LA. 71=38 
M L.J. 419 (P.Ci,). Where a prior mortgagee 
IS not impleaded, the decree on the puisne 
mortgagee’s suit is not a bar to a suit by the 
prior mortgagee on his own moitgage. 47 
C 662=47 LA. 11=38 M.L.J. 424 (PC) 
When the prior mortgagee obtains a decree 
in a foreclosure suit without impleading the 
puisne mortgagee, it is open to him subse- 
quently to deposit the money due to the puisne 
mortgagee and redeem him. 20 A.L.J 401= 
44A.462=1922A. 135 But see 40 M.L.J 
126=62 LC 833. A puisne moi tgagee decree- 
holder purchaser can redeem the prior mort- 
gage, or at least his rights as second mort- 
gagee are not extinguished 38 B. 24=21 1 
C. 39=15 Bom.L R 817. A foreclosure decree 
without impleading a subsequent mortgagee 
amounts to nothing 39 I.C 849=13 N L.R 
69; 1912 M.W.N, 41. The object and nature 
of relief claimed should be clearly stated, 
when a prior mortgagee is made a party. 
Otherwise the decree will not bind him. 58 
I C, 33=1 Pat L.T 629. Where the puisne 
mortgagee impleaded the prior mortgagee 
and claimed priority over him, a defence 
ought to be raised. Where the priority raised 
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was adjudicated, it would be re!> judicata 
in a subsequent suit by the prior mortgagee 
4 Pat.L T 108=2 P. 435 A. first mortgagee, 
m possession under a prior sale, may alvvajs 
shield himself under his mortgage and pur- 
chase though his right to possession may be 
dSective. 1 Bur L J. 217=1923 R. 107, 9R. 
1=132 1.C 281=1931 R. 105 See also 33 I 
C.243 

Pui&Nf Morigagie.— A puisne moitgagce 
mustbe joined as a party to a redemption 
suit, 28 A 162 , 28A. 174(F,E). He is a 
necessary party to a suit by the prior mort- 
aagee 81 P.W R, 1916=33 I.C 815=86 P R. 
1916, 39 B 138=27 I.C 1005, 17 Bom. 

L.K. 1-14. But see also 9 A L J 323=14 I.C 
()74 (2)=34 A. 323 When he was not im 
pleaded, and a second suit was brought by 
him, the pr’oi mortgagee is entitled only to 
the decree amount on his mortgage and not 
to any interest subsequent to his decree 42 
A. 364=47 I A. 71=38 M.LJ. 419 (P.Cl. 
Where he is nut made a paity, lie is not bound 
by any order for sale obtained in such suit by 
the prior moitgagee Neithei is he bound to 
pay ofl the decree on the prioi mortgage if at 
the time of his own suit foi sale the execu- 
tion of the decree had become barred 40 A 
407=45 1 A. 130=35 M.Ll. 1 (P.C.). Aho 
115 I.C 552=1929 P, 94 See contra 23 M L 
J 284=17 JC 291=1912 MW.N. 1119. A 
sale of the pioperly at the instance of the 
prior mortgagee in a suit by him without im- 
pleading the puisne mortgagee as a party, 
does not affect the puisne mortgagee’s right 
to redeem or sue on his own mortgage. 13 
P. 364=1934 P. 648, 38 C.WN 1178,21 
L.J.213=9IC 513=9 M.LT. 431, 58 I C 
295=16 N.L.R 21S. See also 39 C 527=39 
I A. 68=22 M.L J 468 (P C.) , 38 B 24=21 1. 
C. 39=15 Bom LR 817; 81PWR. 1916=33 
I.C 815=86 P.R 1916,44 1C 753=1918 M 
VV.N. 251=7 LW. 420; 21 I.C 554 Mort- 
gage suit— Subsequent mortgagee not made 
party— Auction-puichasci taking possession 
of property from the subsequent mortgagee 
—Ejectment suit against purchasei^Mam- 
tainabihty. 45 CL.J. 4=100 IC. 420=1927 
C. 259 See also 24 A L.J 661=1926 A 480= 
97 LC. 4 (2) Where in a mortgage suit one of 
the defendants is impleaded as a subsequent 
purchaser of the mortgaged property along 
with other defendants, and such defendant 
disclaims all interest under the sale and 
asserts that he has no claim upon the proper- 
ty conveyed thereby the Court should at once 
(hscharge him from suit without putting in 
issue the controversial points between defen- 
dants inter se and giving decision thereon. 27 
N.L.R. 312=134 I.C. 274=1931 N. 161. Where 
a prior and a puisne mortgagee each brings a 
suit without impleading the other as a party, 
and the properties are sold by different 
parties. It is incumbent on the Court in_ a 
suit for establishing the priority of claim 
as between the purchasers, to grant relief 
accoiding to equities on the basis of the 
exact position of the parties 37 I.C 343 
=14 A.L.J. 1146. But see 28 LC. 67=8 
1-124 


S.L.R. 264 ; 24 A.L.J. 661=1926 A. 480 
=97 I.C. 4(2). Where a prior mortgagee 
gets a money decree on his mortgage with- 
out impleading a puisne mortgagee and pur- 
chaser of the property m execution, he could 
not claim the property free of the puisne 
mortgage. 29 I C 757 In a subsequent 
suit for redemption by a puisne mortgagee 
while m the prior suit he was not made a 
parly by a prior mortgagee, the decree, should 
direct a redemption upon payment of what 
was found due on such prior inortgage up 
to-date of sale. 36 A. 123=22 LC 387=12 
A.L J 41. Also 33 A. 370=91 C. 670=8 A.L 
J. 153; 38 I C 179=1 Pal.L.W 269 , 24 A L 
J. 661=3926 A. 480 Pnoi mortgagee not im- 
pleaded in second mortgagee’s suit butsecond 
mortgagee impleaded in prioi mortgagee’s, 
suit. The pui chaser in the prior mortgagee’^ 
‘'tttiwas entitled to priority as against thv 
purchaser m the other. 1928 L. 505=112 I.C. 
699(2). The omission to implead a puisne 
mortgagee over a portion of the properties, 
does not render the suit wholly disraissable 
but affects only such of the properties as haw 
been mortgaged to him 45 A 484=21 LC. 271 
= 11 A L.J. 749 Failure of a puisne mort- 
gagee to appear and contest when impleaded 
estops him from claiming any prionty as 
having paid over any prior hen. 29 I C. 875 
=19C.W.N 947. Where a person is made 
a party and he claims prionty as the assignee 
of a prior mortgagee, it is not necessary to 
decide Ins prionty 9 1 C 643=9 Jf.L.T 410 
Where a puisne mortgagee was a party to 
the suit but not to a compromise decree 
passed therein, and execution was taken on 
the compromise decree, the puisne mort- 
gagee’s rights are not affected, and the pro- 
ceedings in execution are a nullity 41 M.L J . 
547=15 L W 123=1922 M. 307. See ahu 58 
I C 295=16 N L R 215. A suit fui sale of 
property on a subsequent simple uiorigage 
can be maintained subject to the prior usu- 
fructuary mortgage, though the mortgagee in 
both cases is the same 50 I C 40 See also 
69 1 C 897=10 L.B R 360 Neither this rule 
nor any other provision of law requnes the 
holder of a first mortgage to disclose his 
second over the same property. There is 
nothing to prevent him from _ obtaining a 
^cree'for sale on each of them in a separate 
suit. 12 0 L.J. 127=86 LC. 748=1925 0. 379 
(2). But see also 53 I C 753=6 0 L J 482 
Theie is nothing in law to prevent the pnoi 
mortgagee from bringing a suit without 
impleading a second mortgagee Where the 
same pel son holds two mortgages, there is 
some risk of curtailment of some rights of 
the mortgagee when he chooses to sue sepa- 
rately on his mortgages. He may not be 
allowed to sell the properties in a subsequent 
decree when they were already sold in a prioi 
decree 4 Pat L.T 546=2 Pat 874=1924 P 
77. See also 50 A. 742=1928 A. 378=114 LC 
38. The omission to implead the puisne mort- 
gagee as a party to the suit within limitation 
time does not involve a dismissal of the suit. 
2 P. 175=4 Pat.L T. 698=1922 P. 651 ; 2 Pat 
L.J 118=1917 PatH.C.C. 194. 16 LC 674=10 
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Preliminary decree 
foreclosure suit 


jjj 2 . (1) In a suit for foreclosure, if the plaintiff 

succeeds, the Court shall pass a preliminary decree— 


I 


Notes. 

AL.J U-l Suit for "^ale— Subsequent mort- 
gagee joined beyond limitation Whole suit 

cannot be dismissed— Deciee can 
subject lo subseiiucnl mortgagee's rights lUl 
1 C 775=1927 A ^R8(n 
Attaching Creditor.— Wheie a decree- 
holder attaches the property of the judg- 
ment-debtor which is a' ready mortgaged, 
the attaching decree holder does not acquire 
any interest in or charge on the mortgaged 
property 'which he attaches having regard to 
S.64, Cr.Code, and as such he is not a neces- 
sary party to a suit on the moitgage by the 
moitgagee IL R (1^36) N 127=10510 939 

(1)=1936 N 209 Ali'iough it is open to the 
attaching creditor to come into the mortgage 
suit and claim redemption before the Court 
sale put an end to his attachment and to his 
character of aitaching rreddor, he is not 
entitled to disturb the title acnuned by any 
pel son under ihc moitg.'ge deciee on the 
ground that he has not been impleaded in the 
mortgage suit (Ibid ) The holder of a money 
decree against the mortgagor who has obtain- 
ed an order for a leceivei in execution of 
his decree is not a person having an interest 
in the moitgaged propeity or m the right of 
ledemption so as to make him a necessaiy 
larty to a suit on the mortgage under 0 34, 
_l. 1. Such a person is not a party whose 
presence before the Court is necessary in 
order to enable the Court eftectually and 
completely to adjudicate upon and settle 
questions involved in the suit The Court has 
consequently no power to add him as a party 
under 0.1, R 10 (2), The fact that the decree 
in his favour is a consent decree which pro- 
vides that the property comprised in the mort- 
gage wnll remain charged for the decretal 
amount cannot give him the right to redeem 
the mortgage under S 91 of the T P. Act, 
when that decree has not been registered 164 
l.C. 1009=40 C W N 974 Attaching creditor 
notirapleaded— Purchase by him in execution 
sale— Subsequent addition in execution of 
decree on mortgage— Pleas open. 4 A W R 
723=1934 A.L J 1085=1934 A 1027 Thi 
amended S. 91 of the T P Act does not men- 
tion an attaching creditor as one of the per- 
sons entitled to redeem a mortgage and 
under the present law he can m no sense be 
said to be a necessary party to a mortgage 
suit. Assuming that he is a necessary party 
under that section befoie its amendment, the 
result of his non-joinder cannot be fatal to 
the rights of the moitgagee, hut the obvious 
result would be that the rights of the attach- 
ing creditor -would not in any way be affected 
eitlier by the decree in the mortgage suit or 
even perhaps hy the sale on the basis of the 
said decree. 163 l.C 966=9 R A. 105=1936 
A W.R. 595=1936 A L J 708=1936 A. 512. 

Receiver— In a foieclosure suit instituted 
while the rooitgagor was alive and he died 
and his representatives are declared insol- 
vent, the Receiver is not a necessary paily, 
29 CW.N. 771=86 1 C 1042=1925 C- 785. A 


Receiver appointed in partition suit previous 
to the mortgage suit is not a necessary party 
especially when his possession is not disturb- 
ed 7 P 520=111 l.C. 57=1928 P 304. 

Executor.— In a suit on a mortgage by an 
executor under a Mahomedan will a decree 
can validly be passed against the executor 
alone as he represented sufficiently all per- 
sons beneficially interested within the mean- 
ing of 0 34, R 1 1931 B, 533=33 Bom L.R 

1056 

Official Rfceiver.— Oin/r; —The rights 
of a secured ci'editor over a propeity are not 
affected by the mortgagor being adjudicated 
an insolvent But Oflicial Receiver to whom 
equity of redemption has been assigned by 
operation of law should be made a party to 
the suit on the mortgage and Official Receiver 
should gel himself impleaded as a rartv 
thereto 39 C.W.N 384. 

SlMULTANFOUS MfiRTr.Afils,.- -Ill a Sllil foi 
sale by one of tw’o simultaneous mortgagees 
without impleading the other, the whole 
propeity is liable to be sold and the other 
has only a right of redemption 10 I C. 422. 

O. 34, Rr 2-8 A Legislathe Amend- 
ments —0 34, new Rr 2 to 8-A have 
been substituted for old Rr. 2-8 by Act XXI 
of 1929. The reason for this substitution of 
these new rules has been explained as fol- 
lows in the Report of the Select Committee: 
“This order relates to mortgage suits and its 
provisions were oiiginally in the Transfer of 
Property Act (Ss 85toW), but were trans- 
ferred to the C P. Code in 1908. The 
amendment of the T P Act, particularly the 
provisions relating to mortgages, necessita- 
vted the amendment of Rr 2 to 8, 10, II and 
15 of the Order 

We propose to make the following amend- 
ments in this rule, vis — 

(1) It should be expressly stated that the 
decree passed undei this rule is “prelimi- 
nary " 

(2) In cl. (a) of the present rule, the Court 
is merely directed to take an account of 
what would be due to the plaintiff on account 
of (o) principal and inteiest on the mortgage, 
and (b) the costs of the suit. Under Ss. 72 
and 76 of the T P. Act, a mortgagee is 
authorised to spend money foi certain neces- 
sary purposes in connexion with the mort- 
gage security. Under S 63-A of the T. P. 
Act, as proposed to be added, a mortgagee is 
allowed to spend money for improvements 
in certain circumstances- The above provi- 
sions also provide that the money so .spent 
by a mortgagee should be added to the 
principal money. Clause (u) is, therefore, 
amended to make it clear that in taking an 
account sums spent by a moi tgagee for neces- 
sary costs, charges and expenses in respect 
of the mortgage security, together with in- 
terest thereon, must be taken into account 

(3) Qause (a) of the present R 2 provides 
that the account of the sum due lo the plain- 
lift will be taken up to the date fixed for 
payment in the preliminary deci ee The date 
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(0) ordering that an account be taken of what was due to the plaintiff at 
the date of such decree for— 

(1) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 
(ui) other costs, chaiges and expenses properly incurred by him up to 
that date in respect of his mortgage-security, together with interest thereon ; or 


Notes. 

so fixed is to be within six months from the 
dale of thedeciee. Clause (i), however, 
which relates to the declaration by a Court 
of the amount due to a moitgagee, merely 
provides that the amount due at the date of 
the decree IS lobe declared. Although cl. 
(c) provides that Ihe Couit has to fix a date 
tor the payment of the amount so declated 
within SIX months, no provision is made for 
awarding costs, charges and expenses incur- 
led by a mortgagee in respect of the mort- 
gage security subsequent to the date of the 
declaration or the decree. This seems ano- 
malous. Theic is no reason why a mortgagee 
should lose subsequent costs, charges and 
expenses where the Couit declares the 
amount. The scheme of 0 3 1 of the C. P 
Code is to draw a clear distinction between a 
preliminary and a final decree; R 2 is 
amended to make it clear that the amount to 
be declaied or found due on taking accounts 
should be up to the dale of the preliminary 
decree. The defendant will then be in a 
position to know what sum he has to pay in 
order to claim redemption. Care is taken to 
provide in cl. (c) of sub-R (I) of the 
amended rule that after tendering the 
amount so declaied oi found to be due, the 
defendant has to pay the amount which the 
Court may adjudge for subsequent interest 
and subsequent costs, charges and expenses 
Rules 10 and 11 have been amended to em- 
power a Court to adjudge ibe amount due m 
respect of such interest and costs 

(4) Although cl (a) of this rule lefers to 
the date fixed for pajment of the amount 
found to be due on taking accounts, cl (c) 
lefersto the date within six months from 
the date of the dedaiatim of the amount 
due by the Court under cl (b) This appears 
to be an error I’he date fixed foi payment 
must be within six months from the date 
when the Couit declares the amount due or, 
where it diiecls an account to be taker, from 
the date when such account is confirmed by 
the Couit. Our amendment makes this cleai. 

(5) As the mortgagor or any other person 
seeking ledemption, has to bear all costs and 
expenses of the ledemption, in cl (c) of 
sub-R. (I) n IS made clear that the costs of 
re-conveyance or re- transfer by the mort- 
gagee on payment of the amount due by the 
mortgagor shall be borne by the mortgagor 
or such other person 

(6) The proviso to sub-R. (2) to R. 3 pro- 
vides for the extension of the time fixed for 
payment in the final decree. The power of 
the Court to extend the time fixed for pay- 
ment IS well recognised and is exercised at 
any time before a final decree for foreclosure 
IS passed. The proper place for this provi- 
sion IS in the rule relating to the preliminary 


decree The proviso is, therefore, placed in 
R 2 as sub-R. (2) . Th** expression “post- 
pone the day” in this pioviso has been 
replaced by the words “exleiid the time" to 
make it clear that the time can be extended 
even after the expiry of the period 
once fixed. Sub-R. (2) also makes it clear 
that the extension of the time fixed for pay- 
ment must be subject to such term as the 
Court may fix. It is not fan that after the 
plaintiff has obtained a decree for payment 
of the amount due on the mortgage and 
when the payment has been already post- 
poned for six months, the plainlift should be 
made to wait for payment fora furthei 
period without getting compensation. A 
defendant who applies for an extension of 
time must be put on I erms bef oi e his appli- 
cation is granted. 

(7) As clauses (a) and (6) of sub-R (1) 
will provide for the adjudication of the 
amount due to a mortgagee till the dale of 
the preliminary dectee, m sub-R. (1), clause 
(r), It is made clear that after the payment 
of that amount the defendants bound to 
pay subsequent costs and subsequent interest 
due to the plaintiff till the date of actual 

ayment, which may be on or before the date 

xed in the preliminary decree or such other 
date to which tlie time for payment may 
have been extended under sub-RuIe (2). It 
hag been well established that the mortgagee 
can add to the mortgage-money the amount 
spent by him between the passing of the 
preliminary decree and the final deciee ('M 
C.448) 

(8) It has been held that the right of a 
mortgagor to redeem the mortgaged pro- 
perly subsists till a final decree fora fore- 
closure is passed. (27 C. 70S ) Default in 
payment on the day originally fixed in the 
preliminary decree for payment or on the 
day to which the time for payment may have 
been extended by the Court does not ipso 
/acfo extinguish the mortgagors right of 
redemption. It is open to a mortgagor to 
apply for extension of time till a final decree 
for foreclosure has been passed, and he can 
do so even after the expiry of the period 
once fixed. 39 M. 882 , 28 B 102 Clause 
(d) of R 2, as at present worded, is not 
consistent with the above rulings It provides 
that, if payment, as provided in the rule, is 
not made, the defendant will be debarred 
from all right to redeem the property. In 
sub-R. (2) of the amended rule, therefore, it 
is made clear that, on non-payment of the 
amount due, the plaintiff will have only a 
iighttoap/>/y/or adecree for foreclosure 
We propose to make it clear that _ the right 
of the plaintiff to file an application arises 
not only when the amount adjudged due m 
the preliminary decree is not paid in lull, but 



<588 


The Civil Court Manual (Imperial Acts). [0. 34, R, 2 

(b) declaring the amount so due at that date; and 

(c) diiecting — 


Notes. 

tilsio ]f auv iiottton of the ‘sums fot subsequent 
costs and subsequent inteiest remain', to be 
paid. 

(0) Rules 2 to 8 of 0 34 do not spfci- 
hrally provide Cor decrees mi suits for foru- 
closure or sale in -whicb, 'besides the moit- 
ga^cr, other persons -ftho are entitled to re- 
deem, such as subsequent mortgagees or 
pel sons subrogated to their lights, ate joined 
as parties This omission was sought to he 
remedied h\ providing forms for decixcs m 
such suit' — Form Nos. 9 tu 11 m A.ppciidi'c 
D to tht Code Under 0. 4S, R 1 of th^ 
CPC forms are not binding .ind lan bi' 
varied hv the Coiiits Vn expiess pnno- 
sion Ml 0 34 itsclt is neussarv ti> gut. 
lull siauiloiv force to the forms As such 
oases will be nf \aried type and i.mnot all 
Ilf .iridcioaled, it will suffice to cnail in 
O. 11, that ni such cases the lights 4jf the 
iniitios Will In. icfiiilated m .irrordaiire with 
the forms eucu in the Appendix, with ■.iicli 
vanatioiis a>. the circumstances of the case 
mav reqniic Piovisions to that clTect aie 
embodied m suh-rule (3) of R 2 and sub- 
inle (3) of R 4 In a redumption suit bj 
a mortgagor such difficulties will not ause 
Consequential amendments ha^ c 'been tnadi 
in Ri . 7 anrl 8 

Wc propose to amend this rule in accord- 
ance with the alterations made in R 2 
It IS expresslv stated that the decree made 
under this mle is final For the reasons 
stated in paiagiaph fS) above, it is made 
clear in this lulc that the payment b\ the 
mortgagor can be made at any time till the 
final decree for foreclosure is actnallv pass- 
ed. It IS also made clear that on pajment 
of the amount declared or found to be due 
in the prtliiniiary decree, togethei with the 
amount due for the subsequent costs and 
sjubsecpient iiiterust, the mortgagee can, on 
the application of the mortgagor, be ordered 
to rc-coiivci or re-transfer the mortgaged 
properti The piosision legarding the ap- 
plication by a moitgagor has been added to 
avoid difficulties which arise m such cases, 
as 50 B 730 Owing to the absence of 
words to that efifict in the oiiginal R 8. 
the Couit found it difficult to hold what 
article of limitation applied to a final dccict 
on payment by the mortgagor In sub-iule 
(3) of the proposed lule it is provided that 
on foreclosure the liabilitv of the defendant 
not only in respect of the mortgage but foi 
the costs of the suit also, is discharged and 
extmgiushed The effect of a final decree 
for toreclosure is to vest the mortgaged 
piopeitv a'bsoluteh in the mortgagee and to 
extinguish not only the debt due on the 
mortgage but all liability arising in respect 
of the suit brought to enforce i,t It is 
desirable that foreclosuie, which is an excep- 
tional remedy, should extinguish wi toto the 
whole of the hability of the mortgagor 


Wc propose to amend this rule, which 
relates to a pichminary decree for sale, on 
the lines of R. 2 As hy the amendment m 
the T P Act it IS proposed to allow the 
remedj of foreclosure onl^ in the cases of 
a mortgage by conditional sale and an ano- 
malous moitgage pio\uliii£ the icmcdy of 
foicclo&uie, the powei of the Couit to giant 
the altcrnalne relief of sale can only be exei- 
ciscd in the case of such an anomalous mon- 
gags By the very’ nature of the mortgage 
h\ londitionul sale the Couit cannot order 
,1 sale of the propcrlj We propose to 
ainemi clause (2) bv staling clearly that ii 
applies only to an anomalmisnuirtgage which 
inovidt-s for foruclnsnie Snb-iulc (3) is 
added to R. 4 on the same lines as R. 2 
(3) ft piotides for a case where, beside- 
till mortgagor, thcie an olhei parlies m a 
still lor sale 

It should, linnet Cl, 'k iioled that in the 
case lit a dccuc for sJt ilujc is no rtai.'i 
wli> th( Cuuit sitould extend the tune loi 
pavimiil Kven aftei the s..lu is held, thci 
is an opportunity to a inoilga'ior to redeem 
before the confirmation ot tiiu sale. No 
necessity, therefore, exists lor empoweiing 
Couits to enlarge the time before pasuug 
a final decree for sale 20 A. 354, 

Section 89 of the T P Act which was 
replaced by R, S of O 34, C V Code, con- 
tained at the end the wotds “and thereupon 
the defendant’s right to icdeern and the se- 
euiitj shall both be exltngiuslud” These 
woids gave rise to the view that an order 
absolute under the section had the chect of 
extinguishing the lights arising out of tht 
mortgage and substituting for them lights 
under the decree and the moitgagor could 
not u'decm atlei the <iuler absolute was 
made (45 1 130, 47 I A 71) To 

a\oid tlii,s icsult the woids t|uoted above 
which occurred in .S 89 v\Lre (iinilled in 
the corresponding R 5 of 0 34 No doubr 
Is, therefore, left that the light of a mort- 
gagor to redeem is not extinguishsd b\ the 
mere passing of a final decree (42 A 517 
See also -18 I A 465 at 472 ) Wc propose 
to lay it down definitely that the light of a 
niiiitgagoi to redeem subsists till the confir- 
mation of the sale held m exeeutiuii of the 
deenc passed against him. undei R 4 or 7 
We have, howevei, made a provision for 
compensating the pui chaser when a moit- 
gagor seeks to icdeem aftei the sale has 
taken place hut before it is confirmed 

The words ‘anj such sale’ i,n R 6 and 
Its position after Rr. 3 to 5 led to the view 
being taken that the personal deuce fm 
the 'balance of the amount due to a mml- 
gagor alter the sale can only be jiassed ui 
a suit by a mortgagee for sale, and not in 
a ledemption suit by a m.orlgagor, although 
in a redemption decree in default of pay- 
ment by the mortgagoi a sale of the mort- 
gaged property can be oidercd. In 42 C. 
2W, It IS held that as this rule does not 
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(i) that, if the defendant pays into Couit the amount so found or 
(Jcdaied due on or before such date as the Couit may fix within six months from 
the date on which the Court confirms and countersigns the account taken under 


Notes. 

Riiunt an aiii'hcalion hy a mortjiaget )oi 
the i)ri‘'‘i]ng oL a peisoiial deuce ioi the 
balatiCL the moitgage-moucv, no penoil 
(,t linntatiun applies foi claiming such re- 
lief This \-K\\ is not lolluwed othu 
Comts. (40 A. 551.) This point is made 
clear by iiitiuduaug the Viiords ‘on applica- 
tion by tlic plaintift” in R 0, and the woius 
‘on applicatiun by the defendant’ m R 8-A” 

0 34, R 2 —Tile winds “derived title” 
in sub-clausc (1) (l) (i) will apply to a sub- 
moitgagc which is dematue mortgage 20 
A at 401. Tins lulc and R 4 do not con- 
template two succosue suits on one and 
the same mint, gage 39 A 506=41 1 C. 
233 In executing rooitgage decree Couit 
can sell the items m a paiticnUr order to 
adlusL the etjuities ol the paities bcfoic it. 
29 M 217 In .1 suit wheie morlgagoi 
claimed dicue for inom\ against mortgaged 
piopeity and iieisun ol mortgagor. Couit 
cannot (liicet possession to be given to mort- 
gagee on delault of payment of decree 
amount It is bouinl to decicc sale oiilv 
midci 0 34, R 4 107 J .C. 26=1937 Pesh’ 

31. 

AccoLiNTh — Rclntiotisluji as moitgagoi 
and nioilgdgee does not cca.se with the de- 
ricc 28 J C. '>71=21 C L.J. 284 Moit- 
gagee who pays aiieais ol leveuue to save 
the pioperty Irom sale, after the picluni- 
iiaiy deciee, has a tliaige lor the amount 
ovci the piopcrly 43 1 T 190=12 Bur L 
T. 36, 144 1 C 392=1933 R 112 Accounts 
should be taken beloie final deuce I’lovi- 
bion loi taking accounts in execution is not 
in arcordanec with law Is J L 362=1912 
M W N 401) .Siv (il^u 23 M.L T 158= 
7 L W'. 269, S 1’ L J 595 Compi umisv. 
ol suit by same (lelenrbinl'> — Necessity of 
evidence to Jouud ileiuc against othus— 
Failuic to take accounts il fatal 31 C 
W.N 804=1927 1’ k 17-=52 M L J 407 
(P C ) 

Cobib —Costs in Mill toim part of the 
entne amount to be lealised from the pio- 
perty 41 C L J 607=1925 C 1135 In 
absence of ixincss piovision to recover 
costs peisonally, moilgagce con add costs of 
appeal to moitgage secniity. 45 A. 630= 
21 A. L.J 617, 41 A 473=17 A L J 582 
SiK aho 129 I C 554=1931 A 124 Court 
can Older costs to be iccoveied peisonally if 
there lb a condition to that eflecl in the 
moitgage-decd, and an appeal lies liom such 
an order 47 l.C 542 Hut w^hcie mort- 
gagor has eliosen to laise an untenable de- 
tence, it IS pioper to diuct him to pay costs 
if the secniity i,s not sulticicut 52 B 459= 
108 1 C 794=1628 B 123 When a final de- 
cree for foieclosurc is passed, it is in lieu 
ot principal and interest as well as costa of 
suit 88 1 C 203=1925 0 . 3Sl. 

Pate of Payment.— Effect of fixing a 


time loi payment m a compromise moitgage 
dcciec m a fotcclosure suit is that owner- 
ship passes to the mortgagee when the pay- 
ment was not made in time 2 L 53=3 L. 
L.J 08 .Ve also 58 P.L.R 1919. 11 is 

not an absolute ink ot law that less than six 
nioiubs caiiiioL be allowed tor redemption 
31 C W N 804=1927 V C 17=52 A1 L.J. 
407 (P L.) 

Lxtlxsion Oi Time — Where a prcLminaiv 
consent deciee for payment m instalments is 
passed, decree-holder must apply loi final 
decree before pioceedmg to execute, and 
Court can extend time 1922 N 182 See 
also 1928 N 333. But iee 9 C, 771=4 Bur. 
L.T 43 See also 10 I C. 536=14 C.L J, 
()48 Payment aftei final decree cannot be 
accepted 32 l.C. 779 The words “good 
cause” must be literally interpreted and is 
not to be assumed trom non-payment oi de- 
layed payments 26 1 C. 701=10 N.L R. 
150=1930 N 55 (0=119 I C 680; 116 1 
C 511=1929 N 263, 122 1 C. 443=1930 
N 198, 55 I A 207=55 C 821=32 C.W 
iN 796=47 C L J 607, 28 L W 9; 109 I. 
C 467, 1928 'P C. 139, 55 M L J 31 (P. 
C ) lixtcnsion is not a matter ol light but 
is discretionary 39 M 882=31 l.C. 200. 
In foieclosurc suits disuetion must be exer- 
cised libually 90 l.C 936. Where ap- 
pellate Court confirms lower Court’s decree 
the time fixed iii the pieliminary decree runs 
itom the date of the preliminary dcerce. lb 
I C ’799=14 k[ L T 194. See also 63 l.C. 
799, 7 P. 76 Appellate Court can extend 
time lui payment and fix a date itself inde- 
pendently eif lower Court's date 66 I L 
073=S U L j 407 Until an oidcr toi 
toicclosure ubsedute m proper form is made, 
luiirtgagoi can, upon a proper application, 
ledeim the mortgage 27 C 705 And the 
mtie Jaet that the mortgagee has been put in 
possession docs not matter. 25 A. 231 See 
also 23 M. 133. Court can extend time 
when application for final deciee is filed and 
no fuitheT separate application is necessary . 
21 N L.K 47=1925 N 291. 

Final Decsee.— After final dccicc an 
appeal on preliminary dcciec is not open 
It may be amended as an appeal on the final 
dcciec 33 C L J. 414=61 l.C. 923=25 C. 
W N. 776 The mere fact of an, instalment 
decree having been passed in a mortgage suit 
by consent ol paitics does not dispense with 
a final decree before execution 1928 N, 333 
=25 N L R 175. Where a preliminary 
decree was passed on a moitgage by a Hmdu 
father, foi the entire amount, but the mort- 
gagor’s sons obtained a decree declaring the 
mortgage to be binding for a smaller sum 
only, the mortgagee should ask Court at the 
time of the final decree to re-affirm his right, 
it he wanted the balance to continue as a 
mortgage debt, to incoipoiate it m that de- 
cree also. 1929 A. 15=26 A.LJ. 374. 
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clause ta) ur £iom the date on which such amount is declared in Court under 
clause ( as the case may be. and thcieafter pajs such amount as may be ad- 
judged due m respect ot bubsequenl costs, charges and expenses as provided m 
rule 11), together with subsequent interest on such sums respectively as piovided 
m rule 11, the plaintiff shall deliver up to defenda nt, or to such peison as the 


Notes. 

Form of DroTB..— In a suit by one co- 
owncr foi ledempuon ol the whole mort- 
gage. Couil can ascertain the plaintiti's 
share and pass a decree both for partition 
and redemption. 32 M.L.J 489=39 I C 
46. 

iNTEREST.— The question as to rale of 
interest m mortgages is to be detenmned 
under 0. 34 and not S. 34 1927 ^ 

C. 161=54 I.A. 1=52 M.L.J 373 (P 
C.). SecUon 34 does not give any juns- 
didion to Court with regard to interest after 
the date of the suit m cases to which 0. 34, 
Rr. 2 and 4 apply, and fmther since R. 11 
makes full provision for payment of in- 
terest during the period while the matter 
rests vithm the domain of contiact, the dis- 
creUoii under S. 34 cannot be exercised in 
mortgage suit where the law ot damdupat 
prevents the inclusion of any interest pen- 
dente hte m the calculation. 27 N.L.R 
312=134 I C. 274=1931 N. 161. ^ [26^ C. 39 


(P.C.);34C. ISO (P.C.),S4C 161 (P 
C.), Foil.] , 1935 P. 98. See also 130 I.C. 
159=1931 N. 88. Interest after date of suit 


when not provided for in judgment, must 
be deemed to have been refused. 37 B 
326=40 I.A, 68=17 C.W N. 573=25 M 
L.J 101 (P. C ). Court has power to 
award inteicst m final decree when by in- 
advertence It IS not provided for in preli- 
minary decree, 42 I.C. 625=2 P.L W. 208. 
MorlgE^ee can get a decree for interest on 
the amount decreed from date of suit to 
date of realization 37 P.W.R 1911—10 

I. C 846 As to rate oi interest up to date 
of decree, see 1935 P 98 Mortgagee is 
ordmarily entitled to interest at rate sUpu- 
lated m bond Ull date fixed for payment. 
From that date to dale of realization he is 
entitled to reasonable inteiest 31 C 138. 
Also 36 A. 220=12 A.L J. 283, 18 C 965 
=17C.LJ 221, 17 C.W. N. 457=17 C L 

J. 120; 20 I C 917=1913 M.W N 649, 
30 C. 953 , 31 C. 138; 29 A. 322 , 29 C W. 

N. 118=85 I C. 218. Though it is correct 
to allow interest at the bond rate up to the 
expiry of the period of grace, there is no- 
thing m the Code compellmg Court to do 
so. Ilie statutory autlionty foi allowing 
interest at bond rate beyond the dale ol 
the prehmmary decree appears to be in 

O, U, R. 11 and even that only says that 
the Court “may” order. 140 i.C 104=1932 
P 332 Court must award interest at con- 
tract rate even after the date fixed for 
redemption though the mortgage deed_is 
sdent as regards the same. 28 1 C 195= 
2 L.W. 236 Interest subsequent to date 
fixed for r^emption is calculated on the 
a^egate of prmcipal, interest and costs 
de^ed to be found payable pn the date 


fiaced lor redemption 42 M. 465=36 M.L 
J. 288. Also 31 I.C, 320. Court can re- 
bel c penal interest or reduce it when the 
tiansactioii is substantially unfair. 29 C. 
W'.N 118=85 I.C. 218=1925 C 268 (2), 
34 I C. 745=19 O.C. 166. In a prelimi- 
naij dcciee payment of interest till lealiza- 
tion means interest up to the days of grace. 
2 Pat L T. 78=5 P.L J. 598. If mort- 
gagor wishes to redeem carher than the date 
fixed for payment, he must pay interest up 
to tiic day so fixed, and not only up to the 
date of his payment. 49 I.C, 160=12 S.L 
R, 59. Interest at the contiact rate need 
not necessarily be given after date fixed 
^or redemption. 29 A. 322 Also 6 Pat. 
L.T 459=88 1 C. 323=1925 P. 455. After 
date fixed for payment in the decree, mtcrest 
must be allowed at Court rate and not at 
a contract rale. 10 I.C. 695=7 N.L.R. 14 
The period for payment fixed in the pieh- 
mmaiy decree cannot be extended by an 
unsuccessful appeal either by the mortgagoi 
or mortgagee, so as to secure interest at 
contract rate. 17 C W.N. 457=17 C.L J 
120. See also 7 P. 76. Though in a pre- 
vious decree which has become inoperative 
no future inteiest was allowed, il does not 
bar the allowing of interest in a subsequent 
ficsh suit 58 P R 1915=30 I.C. 104 

Notice.— Notice to mortgagor between 
piclimmary and fanal decrees not necessaiy. 

24 A L J 914=1926 A 757=97 I.C. 277 
{27 M. 40; 29 C 644, Rel on.) 

Payment inio Court.— T he payment 
must be m Court No other settlement ran 
be lecogmsed 12 P R 1913=16 1 C. 987 
Ah'u 42 M 61=35 M L J 579, 30 L W . 
551=1929 M W N 8o7. But see contra m 

25 CL.J 553=21 C W N 920 , 27 I.C 
9i9=ll N L R 16, 57 I.C 473=5 P L.J 
0V2 No imcutified adjustment can be le- 
cogniscd, even though the adjustment wa-^ 
agreed upon even before the passing of the 
prcliminaiy deciee. 54 i C 137=37 M.L 
J. 356 

Mode of C.vlcueation.— The period of 
SIX months fixed m the prehminaiy deciee 
urns Irum date oi that decree and not fiom 
date of dismissal of an appeal from that 
Jeciee, in the absence of enlargement of 
tune by appellate Couit. 25 C.W N. 440 
=36 C L.J. 159 Also 37 1 C. 779; 104 
1 C. 730=1927 P 345=8 P.L T 597 
WTicn accounts are directed to be taken, 
date of payment should be fixed withm sl\ 
months from dale of declaring m Couit the 
amount due on taking accounts. 27 I.C. 
813=21 C.L.J. 75 

Consent Decree —Where a consent de- 
cree for instalment payment is passed 
whether execution can proceed even with- 
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defendant appoints, all documeuls m his possession or power relating to the 
mortgaged propeily, and shall, if so required, re-transfer the property to the 
defendant at his cost tree from the mortgage and from all mcuuibrances cieat- 
edbythc planitilf oi any person claiming under him, or, where the plaint iff 
claims by derived title, by those undei whom he claims, and shall, also, it neces- 
ary, put the defendant in possession of the property; and 

(ii) that, if payment of the amount found or declaied due under 0 i by 
the preliminary decree is not made on or befoie the date so fixed, or the defen- 
dant tails to pay, within suen time as the Court may fix the amount adjudged 
due in respect ot subsequent costs, charges, expenses and interest, the plaintiff 
shall be entitled to apply for a final decree debarring the defendant from all 
right to redeem the property. 

(2) The Court may, on good cause shown and upon terms to be fixed 
by the Couil, from time to time, at any time before a final decree is passed, ex- 
tend the time fixed for the payment of the amount found or declared due under 
sub-rule (1) orot the amount adjudged due in respect of subsequent costs, 
charges, expenses and interest. 

(3) Where, m a suit f 01 foreclosure, subsequent mortgagees oi persons 
deriving title from, or subiogated to the rights of, any such mortgagees arc 
joined as pai ties, the preliminaiy decree shall provide for the adjudication of the 
respective rights and liabilities of the parlies to the sun in the manner and form 
set forth in Form No. 9 or Fonu No. lO, as the case may be, of Appendix D 
with such variations as the circumstances of the case may require 


Notes, 

out a filial decree. 10 I.C 536—14 C.L. 

J. 648, See also 1922 N 182, 1928 N. 333 
=111 I.C. 294. ^ ^ , 

Final Deckee.— Aii application for final 
decree is expressly requited and necessary. 

1 'Pat L.J 368=38 I.C. 385. Also 51 
I C 881=4 Pat.L / 347. No notice need 
be given to the judgment-debtor before 
order absolute tor foiecloaure is made 29 
C 644 S£e also 27 M 40 But see 42 
I C 750=20 O.C 268 But an e.t parte 
Older can be set aside 32 C 253 (F.B ) 
Sec also 27 A L.J. 37o, 119 T C 210=1929 
A. 279 Right to ledecm revives even 
alter foreclosure, if mortgagee pursues hi:> 
remedy on the peisoiial covenant, 10 I C. 
748=13 Bom L R 162 Suit by the holdei 
oi two independent mortgages over same 
pioperlj— Sale subject to mortgages— Foim 
of decree 8 I'at L T 255=98 I.C. 968— 
1927 P, 47. 

LiJiiTATiON —When mortgage decree was 
passed befoie Uie new Code an application 
for Older abwjlutc was governed by^ Art. 
182 of the LmiUalion Act 30 A 3o0=27 
M L.J. 17=23 I.C 049 (F C ) Art. 181 
of the Lunilation Act applies to applications 
loi final decree for loieclosuic 3 Pat.L 
T 565=1 P 435. But see coitiia 30 I C. 
719=42 C 294 The passing ot final decice 
IS not a process in execution for the pur- 
pose ot limitation 39 M 488=28 M.L J 
491 Theic is no limitation for an applica- 
tion to pay money into Couit as it is a con- 
tinuing nght till final decree, 2b f C. 752 
=17 O.C 347 

Mercer.— T he mortgage debt merges in 


the filial decitc 42 A 3 d 4=47 LA, 71— 
38 M L J. 419 (P.C.) , 40 A 407=45 l.A. 
130=35 M L J 1 ('P C.). See also 35 A. 
250=18 1 C. 923. Foi the same reason no 
interest can be demanded on the mortgage 
amount after the mortgagee has purchaseti 
the properties in execution and been put in 
possession 21 I C 593 On account ol 
tins merger no payment aitei final decree 
can be talcen to be a payment by way ot 
lodemption, 23 O.C. 33^60 I C 213. 
The merger does not affect the security 
though the security becomes merged in Ihe 
decree 27 1 C 780=21 C L.J. 104. The 
view that the prior mortgage subsists even 
after passing of the final decree is no longei 
law. Sudbi a view was expiessed in 44 I.C. 
753=7 L W. 420. 

K k. ht of Redemhion —The nght of le- 
(lemption exists even after preliminary de- 
ciee tiU passing of final decree even though 
the six months allowed has passed. 70 I.C 
152=26 CWN. 532 Also 18 I.C 357, 
130 I.C. 196=1931 A. 223=1931 A.L.J. 
265 The right of a puisne mortgagee to 
redeem suivives even after a final decree m 
a suit by a piior mortgagor to which he was 
not a parly 49 C 626=1922 C 23 As to 
lights of a purchaser at a sale by pnoi 
mortgagee, when the decree in favour ol 
the puisne mortgagee is allowed to be baired 
see 83 I.C 1033=1925 A. 6 

Appeal —The fact that an appeal has 
been prefeired docs not operate to stay pio- 
ceedings under this rule 1930 P . 227 . 
Order declming to extend time cannot be 
appealed against. 124 I.C 241 (,1)— 1930 
N. 240. 
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3. i[(l) Where, before a final decree debarring the defendant from all 
right to redeem the mortgaged property has been 

Pmal deciee in forccio- passed, the defendant makes payment into Court of 
all amounts due from him under sub-rule ( 1) of rule 
2. the Court shall, on application made by the defendant in this behalf, pass a 
final decree— 

(а) ordering the plamlifT to deliver up the documents referred to m 
the preliminary decree, 

and, if necessary,— 

(б) ordering him to re-lransfer at the cost of the defendant the mort- 
gaged property as directed in the said decree, and also, if necessary, — 

(c) ordering him to put the defendant in possession of the property. 

(2) Where payment in accordance with sub-iule p) has not been made, 
the Court shall, on application made by the plaintiff m this behalf, pass a final 
decree declaring that the defendant and all persons claiming thiough or under 
him are debarred from all right to ledeem the mortgaged property and also, if 
necessary, ordering the defendant to put the plaintiff in possession of the pro- 
perty. 

(3) On the passing of a final decree under sub-rule (2), all liabilities to 
which the defendant is subject in respect of the moilgagc or on account of the 
suit shall be deemed to have been discharged.] 

4. l[ ( 1) In a suit for sale, if the plaintiff succeeds, the Court shall pass a 

preliminary decree to the effect mentioned in clauses 
Prelitniuary decree in (o), (6) and (c) (i) of sub-rule (1) of rule 2, and 
suit toi sale. further directing that, m default of the defendant 

paying as therein mentioned, the plaintiff shall be entitled to apply for a final 


Leg Ref, 

‘ bubsUtuicd b> b -1 ol 1' I'. Auiendmcnt 
burplemrntari ,\c1, (XM ol 1929) 

Notes 

O. 34, R 3 Scope of.— Powei ol Couit 
lu amend prehminar} decree. 147 I.C 788 
=11 0 W N 35=1934 0 45. It is open 
lo the paitics lo contract ihemsches out of 
Ihc provisions of R 3 and agree lo ha\i a 
consent decree passed in such terms as 
would make it opeiatc as a final donee at 
once, or c\tn to modit} a prehramary dc' 
ciee for f oreclosiii c or sale by agieed lemis 
and Conditions aa to olniale the noccssily 
ot getting it made final thiough Couil undci 
this rule But the intention of the parlies, 
as expiei>s>ed in the terms ol the compromise 
on which the decree is based has to be detei- 
mined and given effect to m all such cases 
Held, m this case, that m spite of the varia- 
tion m the terms of the original piehminaiy 
decree for foreclosure, the parties intendeil 
to treat it essentially as a pieliminary decree 
which requiied to be made final undei R 3 
143 I C 787=29 N L R. 227=1933 N. 
164 But an undertaking given by the 
mortgagoi in the deed of compiomise 
that he vv ciuld not oppose the 
application for malting the prclimmaiy de- 
cree final would not avail the mortgagee, lor 
directly the application is made, under R 3 
for tn^ng the prelunmai} decree final tlie 
mortgagor gets a statutory right to pray for 
extension of time for good and suffic ient 
cause. 143 I.C, 787=29 N.L.R. 227=1933 


N. 164 Rule 3 should not be lead inde- 
pendent!} of other pioMsions of law, eg., 
S 52, T r Act, and hence a final decree 
for foicclosuie would extinguish not only 
the lights of the moitgagoi but also the 
lights of his tiausfcrce pendenie hie, 55 
A 235=144 1 (' 70=1933 A L J 113=1933 
A. 201. 

0 34, R 4 Scoi'h OF —Where the word-, 
in a inoitgage eked with leg.ird to redemp- 
tion after the pciioil of ihice jeais has 
clrtp-od clearly mduate that the redemption 
was tonsideied U) b( tin iguc nr at ihc end 
of the stipulated period and that it was not 
intended that the moilgagce should continue 
to occupy the land afUrwaids, it will be in- 
vqmUblc to icfusc lelief to lecov'er the 
mortgaged money by sale of the propel ty 
as plaintiff is entitUd to a decree foi the 
'•ale. as contemplated hy 0 34 160 I.C 

986=1936 I’csh 43. W'hcie the compromise 
bvtwciii the parties on which the consent 
docKC is based does nut contain any piovi- 
sion which enlilks thi dcciec-holder to 
have the hypothecated propcity sold stiaight- 
away without obtain mg a decree undei 
0 34, R 4 but it meicly declares the right 
of the decree-holder to obtain satisfaction 
ot his decree by sale of the hypothecated 
property and is silent as regards the manner 
in which the sale of such property is to be 
obtained and does not contain any words to 
signify that the deciee-holder can have the 
sale of the hypothecated property under the 
consent decree itself the provisions of R 14 
apply to the case. The decree-holder can 
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<iecree directing that tlie mortgaged property or a sufficient part thereof be sold, 
and the proceeds of the sale (after deduction therefrom of the expenses of the 


Notes. 

proceed against the person and other pro- 
perty of ludgmcnt-debtors m execution 
of the consent decree but if he desires to 
have the hypothecated properly sold he 
should institute a suit under R. 4. 13 I C 
603=1932 A 439=1932 A L.J 4S6 Even 
rn the case of anomalous mortgages a decree 
for sale and foreclosure can be passed. 18 
I.C 24 also 115 I C. 839 (2)=1929 
0. 282 Even in cases where the doctrine 
of marshalling does not strictly apply, the 
Court has power under R 4 to direct in 
what order the mortgaged property shall be 
sold, and this right has now been expressly 
set forth in cl (4) of the amended R 4 
and although in that clause only subsequent 
mortgagees are mentioned, or persons de- 
riving their title from them, it must be 
taken to include subsequent purchasers also 
130 I C 817=1931 N. 91. A decree under 
this' rule is only a decree nist and not a final 
ilecree, and the suit in which such a decree 
IS passed does not terminate until an older 
absolute is made under R. 5 23 A 331, 

29 A. 76 A combined decree cannot be 
passed under this rule and under R 6 31 

C 792. ButJce25A 541; 29 A 12 A 
deaee under this rule must not order de- 
fendants personally to pay costs 30 M. 
4M Property comprised m the mortgage, 
which IS subject to a charge for maintenance, 
can be sold 29 A 205 ^s to powers of 
a Receiver appointed under this rule in a 
mortgage suit against the decree-holder foi 
account and possession, Jtec 29 C W.N. 413 
=1924 P C 202 (P C.) Where a plaintiff 
m a mortgage suit has no right to a per- 
sonal decree he cannot apply for enforce- 
ment of personal remedies Until auction 
sale he has no nght to take possession of 
the property or any income of the property 
Under those circumstances the Couit has no 
juiisdiclion to appomt a Receiver under 
0 40 or pass an ordei of attachment before 
judgment under 0 38, R 5 or a tempo- 
lary injunction under 0 39 150 I C 1035 

=1934 A L J 561=1934 A 772 
Consent Decree, Rs 4 .vnd 5 —Soe 27 
C W N 621=50 C 650 Also 4 Pat.L.T 
311=2 P 538, 49 A 297=100 I C 59= 
1927 A 167 Rule 5 applies to a decree 
prepared under this lule when the decree 
diiects the payment of the full amount due 
thereunder on a fixed date. 49 A. 297= 
1927 A 167=100 1 C 57 In a compromise 
decree time for payment may be extended 
beyond six months 1929 A. 881. Rule 4 
has no application to compromise decrees 
providing for instalment payment. 49 A. 
297 See also 48 C L J 357=114 I.C 156 
=1929 C. 11 A mortgage suit was com- 
promised and the terms of compromise pro- 
vided that mortgagor was to pay the decre- 
tal amount by nine annual mstalments of 
Ps. 2,000 eaci, and ui default of any in- 
1-125 


stalment, decree-holders were given right to 
realize the amount due by sale of mortgaged 
property without the necessity of getting a 
final decree prepared. Judgment-debtor 
committed default and applied for extension 
of time to make the deposit Held, that as 
the decree that was passed in the case was 
in no sense a preliminary decree for sale 
undei 0. 34, but a composite decree in terms 
of the compromise under 0 23, R. 3, the 
provisions of R 4 did not apply and the 
Court had no power either under that rule 
or S. 148 to extend the tune fixed m the 
compromise for payment of mstalments. 
9 Luck 387=147 I.C. 559=11 O.W.N. 92 
=1934 O 44. See also 152 I.C 854=1934 
C 735. A decree passed in accordance 
with a compromise is a final one and capable 
of execution. 55 I.C. 816=5 Lah L.J. 67. 
In such a case it is open to the parties to 
dispense with the formal passing of a final 
decree. 134 I.C. 80=35 C W.N 332=1931 
C 546 Similarly a decree based on an 
award IS itself executable. 4 Pat.L T 694 
=3 P 221 

Compromise Decree,— Per Dhavle, J —A 
compromise decree m a mortgage suit, ex- 
pressly called a preliminary mortgage decree, 
and providing for payments in instalments 
and iso providing that it is not to be made 
final until a specified date over twelve years 
later, does not come under R. 4 Rule 5 
is not accordingly applicable to the case. 
14 P 488=16 Pat L.T. 311=1935 P. 385. 
When a decree is in the nature of a com- 
posite decree (a money-decree with a lien 
on the property hypothecated, fixing a time 
for payment and in default ordermg sale of 
property) no final decree is necessary 7 
Lah L J 397=1925 L 640 Preliminary 
decree is not executable— Personal liability 
of moitgagor arises only when proceeds of 
sale are insufficient— Decree under R 6 
necessary 1926 M. 415=1926 M.W N 
143=50 M L J 39=93 I C 99 

Form of De<^ — ^Form No 10 of Appen- 
dix D applies to a case where a puisne mort- 
gagee sues for redemption of the prior 
mortgage and foreclosure or sale on subse- 
quent mortgage "Wheie the puisne mort- 
gagee impleads m his suit as a defendant a 
person who, in lespect of the plamtifl’s 
mortgage, is in the positon of a prior mort- 
gagee with regard to certain propertes, and 
subsequent mortgagee with regard to the 
remaining properties as also with regard to 
an additional property, and does not offer 
to redeem the prior mortgage but impleads 
the defendant merely to give him an oppor- 
tunity to settle the order in which the pro- 
perties should be sold, the latter is not en- 
titled as of right to get a decree in Form 
No 10 in respect of the properties covered 
by the prior mortgage. It is for the plain- 
tiff to seek lelief and a decree in favour of 
the prior mortgagee as such in accordance 



994 


The Civil Court Manual (Imperial Acts). [O. 34, R. 4 

sale) be paid into Court and applied in payment of what has been found or 
declared under or by the preliminary decree due to the plaintiff, together with 


Notes. 

with Form No. 10 may lesult m hampering 
the relief which the plamtiS is entitled to 
get in his suit In such cincumstances, the 
Court would be acting pioperly in direcbng 
a decree to be diawn up in Form No 9 
with the necessary variations. 65 C L J 1. 
With regard to the properties covered by 
the subsequent mortgage, the defendant is 
not entitled to get a mortgage decree foi sale 
m respect of the additonal prope^ which 
IS not included in the mortgage in favour 
of the plamtiff Forma Nos. 9 to 11 men- 
tioned in R 4 (4) 1 elate to the same pro- 
perty which is the subject-matter of the 
mortgage whether as between the mortgagor 
and Sie mortgagee or as amongst successive 
mortgagees If the additonal property is 
to be excluded from the decree for sale, it 
follows that the defendant is not entitled to 
get a peisonal decree. This view is con- 
sistent with para (4), cl. (tv) of Form 
No 9 (Ibid.) Where in a suit on the first 
mortgage die nghts of the subsequent mort- 
gagees are adjudged, it is necessary to safe- 
guard their interests including the right to 
obtain an order that the property be sold 
The subsequent mortgagees cannot be de- 
prived of the right of putting up the pio- 
perty to sale m all circumstances Para 7 
of Form No 9 of Appendix D must be 
interpreted as authorising the Court to pass 
suitable orders so as to safeguard the right 
of the subsequent raortgageesi, if any, to 
obtain a final decree or to sell the property. 
160 I C. 165^1936 O.W.N 139=1936 0. 
183 Where sale is impossible, Court can 
give directons for the disposal of the fund 
wkeh lepresents the property 20 C.L.J. 
469=19 C.W N. S37._ This rule should not 
be overlooked m framing mortgage decrees. 
20 P L R 1915=26 I.C 913 See abo 
103 I.C. 437=1927 L. 445. Where a co- 
mortgagee sues for sale making the other 
co-mortgagee party defendant and the decree 
speafies the amounts to be paid to the 
plaintift and to the defendant co-mortgagee, 
there cannot be said to be tvo decrees 1930 
A 634 Where the decree is irregular not 
being in accordance with this rule, a sale 
held under it is not void 41 M 403=34 M. 
L.J. 463=45 I. A. W (P.C.) Preliminary 
decree made final by endorsement on prelimi- 
nary decree— Absence of a formal decree is 
only a mere irregularity. 94 I C. 58=1926 
L. 364 Nature of subsequent mortgagee’s 
right to marshal. See 1930 M. 178=125 

I.C. 66 

Interest —The “subsequent interest" 
which R 4 (1), before its amendment in 
1929, provided for payment out of the sale 
proceeds could only he the interest on the 
decretal amount awarded under S. 34 63 

I A. 114=15 P. 210=40 C.W.N 328=1936 
P C. 63=70 M.L.J. 355 (P C.) Mort- 
gage decree prior to 1929— Interest from <kte 


fixed for redemption to date of lealisation— 
Award of— Power of Court before and after 
amendment. (Ibtd ) Wheie in a moit- 
gage-deed it is provided that the interest is 
to be made a charge on the properly, the 
decree should be piepared on that basis, as 
the mortgagee is entitled to follow *thc 
mortgaged property for the full satisfaction 
of his claims under the mortgage. 1933 
941 VlTiere in a mortgage suit interest is 
calculated at the contract late up to the 
date dies datus the decree is subject to the 
rule of damdupat up to that date. 59 I.C 
121 Where preliminary decree in a moit- 
gage smt provides for interest up to date of 
realisation decree-holder is entitled to such 
interest even though final decree does not 
give any express direction regarding the 
same (Nature of prehminaiy and final 
deciee discussed ) 130 I C 337=7 0 W 
N 1^5=1931 0. 47. Interest up to re^i- 
zation at Court rate means interest on the 
whole amount due, i e , principal and interest 
at the contractual rate 26 O.C. 59=1923 

0 241 Interest to be awarded at the con- 
tractual rate up to date fixed for paymenr. 
8 L. 721=103 I C 437=1927 L. 445; 1935 
A L.J 1161=1935 A 1003; even up to the 
extended time granted by appellate (jourt 
1930 P 380 Interest should be calculated 
as ceasing from date of deposit of money m 
Court and not from date of removal by 
decree-holder 145 I.C. 144=1933 L. 126 
(1) Interest after date of sale in mortgage- 
decree — Court has discretion to grant or not 
1926 L 11. S£e 8 L. 721. There is no pro- 
vision which enables a Court wkeh 
passed a decree bearing interest to disalloiv 
further mterest on that decree, except when 
the decree can be altered on review, or to 
correct a clerical mistake or to bring the 
decree in conformity with the wordmg of the 
judgment 1933 R. 323, Where a decree 
fkls to provide for the extinguishment of the 
right to redeem a fresh suit for redemption 
IS not barred. IS I C. 15=10 A L J. 36. 
In a suit for mortgage money and personal 
decree, the stage at which the mortgagor 
should ask the Court for ordering payment 
by instalments and fixing the instalments 
would be reached, when decree-holder applied 
under 0 .14, R 6 to the Court to proceed 
against the person of the moitgagor. 167 

1 C. 26=1937 Pesh 31 

Limitation —Art. 181 of the Limitation 
Act applies to an application for passing of 
final decree 48 I C 934=15 N L.R. 36. 
There is no period of limitation for deposit 
of money (hrected by prelimmary decree 
It can be paid at any time before passing of 
final decree. 9 0. L J 14=1922 0. 33. 
Where there has been an appeal from preh- 
mmaiy decree, the period of 3 years fixed by 
Art. 181, Limitation Act, runs from date of 
decree of appellate Court and not from the 
expiry of the term fixed by preliminary 
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such amount as may have been adjudged due in respect of subsequent costs, 
charges, expenses and interest and the balance, if any, be paid to the defendant 
or other persons entitled to receive the same. 

(2) The Court may, on good cause shown and upon terms to be fixed by 
the Court, from time to time, at any time before a final decree for sale is passed, 
extend the time fixed for the payment of the amount found or declared due 
under sub-rule (1) or of the amount adjudged due m respect of subsequent 
costs, charges, expenses and interest. 


(3) In a suit for foreclosure in the case of an anomalous mortgage, if 

the plaintij6F succeeds, the Com t may, at the instance 

f any party to the suit or of any other person mte- 

_ rested in the mortgage-security or the right of redemp- 
tion, pass a like decree (in lieu of a decree for foreclosure) on such terms as 
it thinks fit, including the deposit in Court of a reasonable sum fixed by the 
Court to meet the expenses of the sale and to secure the performance of the 
terms. 


Notes 

Jtcrec 54 1 A S2=8 L 253=1927 P C. 25 
=52 M.L J 366 (P C.). 

Natuee of Proceedings.— Till passing of 
final decree suit is considered pending. Suit 
will abate if the legal representatives of a 
deceased plaintiff are not 'brought on record. 
40 A 203=16 A L J. 85: also 33 I.C 496= 
12 N L R 50 A final decree against a 
mortgagor dead at the time is void and in- 
capable of execution 4 P L.J 24(^50 I. 
C 529=1919 P H C C 105 (F B ) An 
application for a final decree is not one in 
execution A second application therefore 
cannot be regarded as revival of an applica- 
tion which has been disposed of 43 I.C 
518=16 A L.J. 143 See also 39 1 C 849 
=13 N L R 69 Wheie an ex parte mort- 
gage-decree IS set aside, the suit would be 
considered pending during the period when 
the proceedings to set aside the ex parte de- 
cree were pending 65 I C. 709 The rule 
does not expressly provide for the issue of 
notice before passing of final decree; yet 
an ex parte decree in such a case is liable to 
be set aside 1922 N, 175=67 I C 282; 120 
I C. 332=1930 N. 136. 

Extension of Time for Payment —What- 
ever may be the view before the Amending 
\ct (XXI of 1929) it IS now clear that under 
R. 4 (2) the Court that passed the prelimi- 
nary decree could, on good cause being 
shown, postpone the date fixed by the Court 
from time to time before the plaintiff could 
be entitled to ask for a final decree under 
R S (3) . S3 A 283=1931 A 386=1931 A. 
L J 508 (F B ) . Circumstances to be con- 
sidered 'by Court regarding grant of time. 
1933 R 323 

Payment into Court —Where payment of 
<1 prior moitgage is directed before sale of 
mortgaged property, but does not specify the 
date of payment, the payment must be made 
within SIX months of the date of the decree. 
43 A 320=19 A L J. 83. If a mortgagor 
pays mlo Court the amount determined to be 
due, it is a good tender though it may be 
finally adjudged that a larger sum is due from 


him. 16 I C 374. Court should take into 
account payments by the judgment-debtor out 
of Com I for purpose of determinmg the 
amount to be enter^ in final decree 1 P.L 
T. 416=5 P L J. 672. Where a payment 
was actually made in Court by a judgment- 
debtor to the attaching creditor of the plain- 
tiff, and It was noted to have been made in 
the presence of the presiding Judge, there 
is very little distinction between such a pay- 
ment ‘in’ Court and a payment made ‘into’ 
Court. 158 I C. 419=1935 OWN. 1087. 

Costs —Ordinarily costs must be included 
m the amount due on the mortgage and the 
property must be sold for the total amount 
aiwi decree for costs cannot be executed 
separately as a personal decree against the 
mortgagor. 129 I C 554=1931 A 124. 
After date fixed lor payment interest on 
the costs aw aided by the preliminary decree 
should be allowed 89 I C. 228=L.R. 6 A 
479 See notes under R 2 Where the 
mortgagor appeals against the preliminary 
decree and the appeal is dismissed with costs, 
such costs also can be added to the mort- 
gage security though, of course, the Court 
of appeal can order otherwise. As a matter 
of practice such costs aie added to the moit- 
gage money. 157 I.C 625=1935 0. 452. 

Appe^ —It IS generally expedient that 
proceedings for the preparation of final 
decree should not be stayed pending an ap- 
peal from preliminary decree because the 
mere passing of a final decree will not m 
any way affect the rights of the partes to 
the appeal from preliminaiy decree. 54 A. 
344=136 I C. 75=1932 A 238=1932 A.L 
J. 43, 13 P. 379=149 I C 40=15 P L.T. 
205=1934 P 225 There is no duly on 
appellate Court to fibc or extend time for pay- 
ment 118 I C 670=1929 A. 677 Where 
a preliminary decree is passed in a mortgage 
suit and an appeal is preferred therefrom, a 
final decree can be prepared by tnal Court 
at the end of the period allowed for payment 
of the mortsfage debt S3 A. 283=1931 A. 
LJ 508=1931 A 386 (F.B.) 
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[0. 34, R. 5 


(4) Where m a suit for sale or a suit for foreclosure in which sale is 
ordered, subsequent mortgagees or persons deiiving title from, or subrogated to 
the rights of, any such mortgagees are joined as parties, the preliminary decree 
referred to m sub-rule (1) shall provide for the adjudication of the respective 
rights and liabilities of the parties to the suit in the manner and form set forth 
in Form No. 9, Form No. lO or Form No. 11, as the case ma> be, of Appendix D 
with such variations as the circumstances of the case may require.] 

Loc. Ams. — Allahabad and Oudh ] 0. 34, R. 4 — 

After the i^ords "the Court may^ insiert the wordd “of its own motion, or”. 

[Calcutta ] Re-number sub-rules (3) and (4), R. 4, 0. 34 as sub-rules (4) and (5) 
respectively and tnnert the following as sub-rule (3) — 

“(3) The Court may m its discretion direct in the decree for ^e that if the pro- 
ceeds of the sale axe not suf&aent to pay the mortgage debt, the mortgagor shall pay the 
balance personally.” (NoitficatioH dat^ 3rd February, 1933.) 

5. (1) Where, on or before the day fixed or at any time before the con- 
firmation of a sale made in pursuance of a final decree 
Final decree m suit for passed under sub-rule (3) of this rule, the defendant 
® * makes payment into Court of all amounts due from 

him under sub-rule (1) of rule 4, the Court shall, on application made by the 

Notes. 0 9, R 14 are applicable to an application 

O 34, R. 5, — Scope of, and how it differs for a final decree on a mortgage and so be- 
from S 89, T P Act, see 90 I C. 746 foie dismissing such an application for fai- 
This rule if overrides Ait 166, Limitation lure to serve the defendants. Court should 

Act— Sale in execution of mortgs^e-decrce satisfy itself that the terms of 0. 9, R 5 

—Application to set aside beyond 30 were complied w'lth 1931 M W N 10^ 
days of sale but before confirmation 1931 M 79S A decree-holder who attaches 

—If barred. (1937) 1 M L. J. 569 in execution of his decree a prelimmaiy 

The amendment to 0. 34, R 5 by Act mortgage decree obtained by his judgment- 
IX of 1929, has no retrospective operation debtor m a certain suit, has no locus slandi to 
36 C W N 9SS It IS well settled that the apply undei R 5 (2), for the preparation of 
law of procedure governs all pending cases a final deciee 1936 A.L.J. 1154=1936 A 
from the time it comes into force, unless there 857 Under this rule the property which can 
IS anything in the amending Act to the contra- be sold in execution of mortgage-decree is 
ry The provisions of R. 5, as amended by the mortgaged property only, and no other 
Act XXI of 1929 which came into force on property, and therefore where property sold 
the 1st April, 1930 are, therefore, applicable m execution of a mortgage-decree and tought 
to a sale which takes place thereafter, and by the mortgagee purchaser was not included 
the right to redeem is available to the judg- m the mortgage suit or decree, but was frau- 
ment-debtor till the date of the confirmation dulently inserted m the sale certificate, the 
of the sale 164 1 C 53=38 P L R 259=1936 purchaser can get no more property than that 
L. 562. R 5 has no application to a compro- which was redly mcluded in the mortgage- 
mise decree Decree is executable without decree (27 B. 334 and 10 M 241 Foil ) 
final decree 106 I C. 395=1928 M. 38, 162 I C. 383=1936 R 127. 

Proceedings under this rule are not proceed- Construction of Rule.— 29 M. 37; 28 
ings in execution of a decree, but m conU- A 778, 1935 OWN. 541=155 I.C. 231= 
nuation of the original suit 29 C 651, 27 1935 0 313. 

A 625 See also 25 M 537. Rule 5 recog- Consent Decree,— There is nothing m law 
nizes only one method of payment mto Court which prohibits the payment towards a 
under prehmmary decree and when no such compromise decree ciut of Court. 20 A L 
payment is made Court is bound to pass the J 602=44 A. 6^. Strictly sp^mg this 
final decree 1926 M 1069=24 L.W 520 rule has no application to a compromu'e 
=97 I C. 989 Where a preliminary decree decree— Compromise decree— No final decree 
expressly directs the defendant to make made— Decree is executable 106 I C, 395 
payment into Court, the Court is bound to =1928 M 38; 31 Bom.L R. 439 But, 
pass a final decree for sale, if lie money has where a preliminary decree for sale ksed 
not been paid in the manner directed by the on a compromise is not only headed arid des- 
preliminary decree, and cannot be asked to cribed as a preliminary deciee but expressly 
recognize a payment out of Court as an contemplates and piovides for the passing 
'^justment, compromise or satisfaction under of a final decree m certain eventualities, an 
0 23, R 3. 158 I C 83=1935 L 168 application for final decree should not be 
However, in such cases, if the payment is rejected on the ground that the decree being 
admitted by both parties, the satisfaction one based on a compromise, no final decree 
based on such payment ought to be recorded is required and that the decree passed m 
under 0 23, R. 3, m spite of its not being terms of the compromise is itself executable, 
made mto Court 155 231=1935 0 160 I C. 174=1936 0. 173. A mortgage of 

313. By force of S. 141, the provisions of an impartible estate contrary to S. 4 of the 
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defendant in this behalf, pass a final decree or, if such decree has been passed, 
an order — 


Notes. 

Madras Act II of 1904 cannot be validated 
by the device of a consent decree. The 
mortgagor can resist an application for a 
final decree on the ground the mortgage was 
not binding. SO I C. 577=37 M.L J. 65. 

Execution Peoceebings.— A prior mort- 
gagee getting a decree without impleading a 
puisne mortgagee can execute his decree for 
sale. 43 A. 204=61 I.C 942 (F.B ). Exe- 
cution proceedings do not terminate with 
sale If sale proceeds are msuffiaent die 
holder may taJce further steps to recover 
the balance. 35 B. 452=18 Bom L.R 661. 
Proceedmgs to get a decree absolute fo'- 
sale are not proceedings by way of execution 
of prehminary decree but are proceedings in 
suit to obtain a final decree for sale which 
would be the only decree capable of execu- 
tion 136 I.C. 732=1932 L 231=33 P.L. 
R. 138, 14 P. 488=16 P L.T 311=1935 P. 
3^ Decree-holder bound to apply for final 
decree, and barred from making an appli- 
cation for sale in an execution Court 1929 
A 881. "WTiere a preliminaty decree was 
executed without objection by judgment- 
debtor, the order operates as res jmicata 
26 M.L.J 225=23 I C. 390 In the execu- 
tion of a mortgage decree executing Court 
has power to order sale of the property mort- 
gaged, even though the property may be 
situated beyond local limits of its jurisdic- 
tion (14 C. 661; 21 C 639, 15 C. 667 ; 49 
M 746, 80 I.C. 901, Foil ) 14 L. 457^=143 
I C 574=34 P.L.R 815=1933 L 687 

Final Decree -Court-fee for an appeal 
against an order rejecUng an apphcation 
for a final decree is an ad valoicm fee on 
amotmt claimed 57 I C 67 ; also 39 C 
W N 315; 35 A 476=11 A L J 801. It 
is on the appellate decree when an appeal 
13 pieferrcd against a pieliminary decree, 
that the final decree ought to be passed, 39 
A 641=15 A L.J. 734. Final decree can 
be pa.ssed even during the pendency of an 
appeal from the preliminary decree. 108 
I C 751 Where a pielimmaiy decree ex- 
pressly directs the defendant to make pay- 
ment mto Court, Court is bound to pass a 
final decree for sale, if the money has not 
been paid in the manner directed by the 
prehminary decree, and cannot be asked to 
recognize a payment out of Court as an ad- 
justment, compromise or satisfaction under 
0. 23, R 3. 145 I.C. 117=1933 L. 168 
A mortgage-decree passed under S 15-B of 
the Ddddian Agriculturists’ Relief Act need 
not be made final. 25 Bom.L R 1214=48 
B. 172. Once the final decree is passed the 
mortgage-deed as well as the right to re- 
deem are extinguished so that the security 
cannot be the basis of a second suit 40 
M.L.J. 126=62 I.C. 833 Cf 3 P.L.T. 
232, A final decree is essential before exe- 
cution can be taken. 42 B. 309=20 Bom 
L R. 481; also 32 I.C. 981 Omission to 


draw up a formal decree is only a formal 
defect. 51 B. 125=1927 B. 131=100 I.C 
956 See also 94 I.C. 58 Notice to judg- 
mait-dcbtor is not prescribed by law before 
passing of final decree, but m practice it is 
given 19 N.L R 124=1923 N 320. If 
apphcation is made within one year from 
date of the decree, no notice to defendant 
need be given. 1925 M 506 But ex parte 
order can be set aside 32 C. 2531 (F.B.) 
See alsa 30 L W 551=1930 M 105 WHle 
It is not obligatory upon a Court to issue 
notice to judgment-debtors on apphcation of 
deci ee-holder for a final decree on his mort- 
gage, it is nevertheless advisable to do so 
and Court will not be acting ultra vtres in 
adopting such a course 1931 M.W N. 10(® 
=1931 M. 795 (1929 M W N, 867, Ref.) 
Where no date is fixed for the passing of 
final decree, notice is necessary. 29 L.W 
393=118 I C. 831=1929 M. 393 A final 
decree extinguishes a personal covenant, but 
the charge subsists Mortgagor's right to 
redeem remains in force til the actud sale 
and distribution of proceeds 3 P L T. 
232 C/ 40 M L J 126=62 I C 833. An 
appheaton for final decree is essential and 
an apphcation foi execution cannot be treat- 
ed as an application for a final decree, 1923 
S 14. An oral appheaton is suflScient and 
it may be picsumcd when an order has been 
made 87 I C 820 (2) When payment 
under prehminary decree has been made 
there is no necessiti for an appheaton for 
a final deciee 23 A L J 405=47 A 546 
In a suit for sale on a mortgage only one 
decice for sale can be passed. 9 I.C. 835 
=8 A.L J 364 A transfer of a final de- 
cree lor sale does not reqmre registration. 
86 I.C. 591=1925 0. 399 Mortgage suit- 
One of the mortgagors dead before preli- 
mmaiy decree— Application for exoneration 
of his share filed after preliminary decree 
and before final decree is not maintainable 
49 A. 809=120 I C 1=1927 A 589. Pur- 
chasei of equity of redemption obtaining 
assignment of mortgagee's rights has right 
to apply for final decree— Rights of assignee 
may be traced back to the date of suit itself 
[45 C 94 (P C ). Rel on.) 100 I.C. 338 
=1927 M 560 Apphcation for final decree 
against legal representatives— Defences open 
123 r C. 376=1930 A. 348 Where a 
preliminary decree is pioperly passed m a 
mortgage suit the final decree passed thereon 
IS not invalidated by reason of any defect 
as to parties Final decree is only voidable 
at instance of the heirs of the deceased 
mortgagor who have not been formally 
brought on record after death of the moit- 
gagor during the intenal 37 C.W.N 812 
=1933 C 798 Question of personal liabi- 
lity for costs IS one of construction of de- 
cree 109 I C 63=1928 M 604 See also 
under R 2 
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(0) ordering the plaintiff to deliver up the documents referred to in the 
preliminary decree, 
and, if necessary.— 

(b) ordering him to transfer the mortgaged property as directed in the 
said decree, 

and, also, if necessai7.— 


Notes. 

Limitation —Art 181 of the Limitation 
Act applies to an applicaton for final decree 
and tme runs from date when the default 
occurred, t e , when payment ought to have 
been made. 22 C LJ. 6^19 C W.N. 
473 ; 39 A. 532=15 A.L J 448; also 87 
I c, 746=1925 C 1030. But see 29 I C 
120=19 C W N 470, contra See aJ^o 32 
I.C 39, 25 C.W N. 376=33 C.L.J. 260 
When prior to 1909 an apphcation for an 
order absolute was barred under Art. 17 of 
the Limitation Act, the present rule does not 
entitle the decree-holder to apply for a final 
decree. 22 I.C 40. When time fixed for 
payment expired after the passing of the 
Code but the preliminary decree was passed 
prior thereto, Art. 182 applies. 48 I C. 32 
=S O.LJ 572 When an appeal has been 
preferred on prelimmary decree, penod of 
limitation commences from date of the de- 
cree m appeal 47 I.C. 206=21 O.C 176; 
also 1 P. 444=3 P.L.T 329 This apphes 
also to cases where final decree has been 
passed by lower Court pending appeal from 
preliminary decree, and the appellate Court 
merely confirmed the preliminary decree 
[39A. 641;6P 24 (P.C.) ; 5 L. 257; 1930 
M.W N 104 and 1933 M.W N 623, Foil.] 
38 L.W. 946=66 M.LJ 24 But see 
contra 41 I C. 858=20 O.C. 205 A final 
decree in a mortgage suit can be pending 
after disposal of the appeal. 1926 A. 291 
=92 I.C. 608. "Where after a preliminary 
decree for foreclosure was confirmed by 
appellate Court and a final decree was pass- 
ed, an application was put in by the mort- 
gagors for amendment of the preliminary 
decree 'by excluding proprietary rights m the 
mortgag^ sir land, held, that the apphea- 
ti(Mi was not maintainable. The decree that 
could be amended was the decree that was 
sought to be executed. Though the amend- 
ment of the preliminary decree would have 
the effect of automatically amending the 
final decree m cases where the final decree 
is passed either before the appeal is filed 
agamst the prelimmary decree or during its 
pendency, that pnnaple did not apply when 
the final decree is made after the dedsiO'n 
■of the appeal agamst the preliminary decree. 
142 I.C; 880=15 N.L.J. 124. When after 
the limitation period has run against the 
plaintiff, one of the defendants applies to 
set aside the preliminary decree, this fact 
does not revive plaintiff’s right to apply for 
final decree. 87 I C. 746=1925 C. 1030. 
If a preliminary mortgage-decree trader 
R. 4,^ purportmg to be in terms of the com- 
promise of parties, provides for payment of 
mortgage amount in instalments payable on 
fixed dates, has not been appealed agamst, 


it becomes final and therL is nothing to 
debar decree-holder from applying for pre- 
paration of the final decree under R. 5 
within three years from the date of default 
m payment of an instalment. The fact that 
three years have elapsed from the date of 
the preliminary decree is immaterial. 130 
I.C 487=1931 A. 340=1931 A L.J 58 
After a preliminary decree was passed in a 
mortgage suit, the application by the decree- 
holder for the preparation of a final decree 
was dismissed for default. Decree-holder 
died two years later and his sons applied for 
substitution of their names and the resto- 
lation of their father’s application for final 
decree Lowei Court allowed the former 
and dismissed the latter on the ground that 
it was time-barred Held, that the rights 
and liabilities of the parties having teen 
fixed by the preliminary decree, lower Court 
ought to have passed a final decree, even 
though the application was out of time 
151 1 C 145=11 OWN 495=1934 0 209 

Order absolute.— O n passing of an order 
absolute for sale, the mortgage right is ex- 
tinguished and only the nght under the 
decree subsists 40 A. 407=45 I. A. 130= 
35 M.L.J 1 (P C) (affirming 20 I.C. 59 
=11 A.L.J 634) See also 55 I.C. 969= 
42 A. 364 (P.C ) An application for an 
order absolute under S. ® of the T P 
Act IS an applicaton in executon. 40 B. 
321=18 Bom L R 38 An order absolute 
against a widow as mortgagor and one of 
her heirs brought on record after her death, 
does not hind the other heirs 39 A. 67= 
14 A L.J 982 In an execution apphcation 
a prayer for sale implies also a prayer for 
making the decree absolute 34 1 C 756= 
3 L W 468 Where a preliminary decree 
was passed before the passing of the new 
Code and the order absolute was made after 
the passing of the Act, no final decree need 
be passed 4 P.L T. 213=48 I C. 245. 

Sk»nd Order —A second order absolute 
for sale can be obtained for the amount foi 
which the first order was obtained, including 
the interest since accrued due 25 A 264 
Also for selling porton of mortgaged pro- 
perty not sold under the first order. 25 K 
212 . 

Powers of Court.— At the time of the 
passing of the final decree Court has no 
power to go behind the prelimmary decree. 
27 A.L J 425=115 I.C 462=1929 A 252. 
Plaintiff in the application for final ■decree 
need not give the description of the pro- 
perty, unless he desires to omit any pro- 
perty. 27 A.L.J. 1097=117 LC. 102=1929 
A 551 (1) . Tins rule says nothing about 
the specification of the mortgaged property 
All it says is that the mortgaged properly 
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(c) ordering him to put the defendant in possession of the property. 

(2) Where the mortgaged property or part thereof has been sold in pur- 
suance of a decree passed under sub-iule (3) of this rule, the Court shall not 
pass an oider under sub-rule (1) of this rule, unless the defendant, in addition 
to the amount mentioned in sub-rule (1), deposits m Court for payment to the 
purchaser a sum equal to five pei cent, of the amount of the purchase-money 
paid into Court by the purchaser 


Notes 

which the plaintift is entitled to sell shall be 
sold 38 A 398=34 I C 79. Couit may 
direct that the interest of mortgagor shall 
he pul up for sale m the first instance, and 
if insufficient, then his son’s if the son also 
promised to pay the amount. 36 B, 68= 
13 Bora L R 1161 The rights of the 
mortgagee under a final deciee for sale can- 
not be interfered with by Court by inter- 
cepting the rents or profits or by the appoint- 
ment of a Receiver. 43 I C 22 Court is 
not justified in fixing instalment where 
amount is agreed to be paid in lump sum 
1930 L 132 Court can fix the order in 
which the properties are to be sold 36 
I c 516=4 L W 327, 31 C.W N 521= 
101 1 C. 124=1927 C. 522. But see 51 1. C 
4 4i~ 4 Pat L J. 207 Court has no power 
to extend time after final decree is passed in 
a suit for sale 9 0 & A L R 319=1924 
0. 179. A mortgagee decree-holder is not 
entitled to dictate to Court the order in 
which the properties should be sold though 
he has a paramount right to have his claim 
satisfied by sale of every part of the mort- 
gaged property. Court has full power to 
rebate the order in which and the condi- 
tions subject to which the properties should 
be sold S3 A 391=129 I C 708=1931 
A L J. 108 When moitgage-^eed provides 
m what order properties are to be sold, it 
IS not open to the decree-holder to change 
that order. Si I C. 444=4 Pat.L J 207 
Properties belongmg to a stranger vendee 
from the mortgagor need not be sold prior 
to selling those of judgment-debtor 22 M 
L J. 125=12 I.C 429 Applications for 
passing final decree could be dismissed on 
the ground that list of mortgaged propeity 
was not given and because of mistake in 
■calculating interest 49 A 592=1927 A 
439=101 I C 676 Dismissal of an apph- 
cation for a final decree in a mortgage suit 
for failure to pay batta cannot be construed 
as a dismissal of the suit itself; after a 
preliminary decree has been passed, Court 
has no power to dismiss the suit Nor does 
the application preclude another apphcation 
for the same purpose. 140 I.C. 324=63 
M L J. 719=56 M 310. 

Right of Redemption —After the dis- 
missal of an application under 0 21, R 90, 
and before confirmation of sale, if judg- 
ment-debtor pays the necessary amount and 
applies to have the sale set aside, Court 
under 0 34, R 5 as amended must set 
aside the sale, notwithstanding that the 
applicant by his own actions and manoeuvres 
prevents the confirmation of sale for a long 


period R. 5 (amended) as it stands en- 
ables judgment-debtor to apply at any time 
before confirmation. 152 I.C 1059=38 C. 
W N 924=1934 C 822 Till actual sale 
right of redemption subsists. 18 A.L.T. 622 
=42 A 517 ^IroPIC 158, 34 P.L R. 
373=142 I C 313=1933 L. 361 But see 
iPowfro 43 I C. 399 Where a mortgagor 
W'ants to redeem the property after the decree 
for sale obtained by the mortgagee, he must 
pay the amount mentioned in the mortgage- 
decree for redemption. He cannot ask Sie 
mortgagee to account for the profits subse- 
quent to the date of the decree for sale as the 
mortgagee is deemed to have given up all 
rights under mortgage after such decree. 
If mortgagee has realised anything unlaw- 
fully, mortgagor may be entitled to recover 
the same by separate proceedings 34 P. L. 
R 373=142 1 C 313=1933 L 361. A final 
decree for sale if not executed within the 
peiiod of time allowed by law will not bar 
a subsequent suit by mortgagor to redeem. 
86 I C 527=1925 M 1191 The right of a 
subsequent moitgagee, who is a party to a 
.suit on a prior mortgage, to redeem the prior 
mortgage continues only up to date of the 
confirmation of the sale m executon of the 
decree obtained in that suit 1 P.L J. 261= 
37 I C 433 On this lule, see also 33 C 
890, 31 C 803 , 28 A 28 , 26 A 185, 28 C 
73, 28 A 193; 26 A 318, 26 A 504 See 21 
A 42 In a sale held in pui<;uance of R. 5, 
the sti anger auction-purchaser acquires the 
right of the mortgagee and also of the mort- 
gagor and it cannot be said that the right of 
redemption remained in the mortgagor aftei 
sale or m any event after confirmation there- 
of 35 C W N 877 Even where purcha- 
ser is not a stranger but the puisne mort- 
gagee himself, his purchase is competent and 
3ien too the mortgagor’s right to redeem the 
first mortgage is extinguished 59 C 117 
=35 C W N 877=1932 C 126. 

Appeal —An order directing drawing ud 
of a final decree is not a decree nor an ap- 
pealable order within the meaning of 0 . 43 
57 M 437=148 I C 134=1934 M. 198=66 
M.LJ. 178. 5'^e2SM 244 (F.B.). Ap- 
peal from a preliminaiy decree may be pre- 
ferred even after passing of final decree. At 
least Court can order amendment to convert 
it as an appeal from the final decree also. 
106 I.C. 128=1928 C 167. Where after a 
preliminary decree for foreclosure was con- 
firmed by appellate Court and a final decree 
was passed, an application was put m by 
mortgagors for amendment of preliminary 
decree by exdudmg proprietary rights in the 
mortgaged sir land, held, that the applica- 
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Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the amount of the purchase-money paid into Court by 
him, together with a sum equal to five per cent, thereof, ^ 

(3) Where payment in accordance with sub-rule (1) has not been made 
the Court shall, on application made by the plaintiff in this behalf, pass a final 
decree directing that the mortgaged property or a sufficient part thereof be sold 
and that the proceeds of the sale be dealt with in the manner provided in sub- 
ruie (1) of rule 4. 

lMadra8.]—“Where payment m accordance with sub-rule (1) has not been made the 
Court shall, on application made by the plaintiff in this behalf and after notice to all the 
parties, pass a final decree directing that the mortgaged propertj or a sufEaent part thereof 
be sold, and that the proceeds of the sale be dealt vcith m the manner provided in sub-rulp^ 
(1) of Rule 4". ^ 

0. 1 [Where the net proceeds of any sale held under the last preceding rule 


Leg. Ref. 

^ Substituted b> T P Amendment Supple- 
mentaiy Act (XXI of 1929) 

Motes. 

tion was not maintainable 142 I C. 880. 
When passing a final decree Court can re- 
cognise a payment made out of Court even 
though It has not been certified. 20 A L, 
J. 602=44 A. 668. At the time of final 
decree C^urt can set right any patent error 
or omission which is discovert in the preli- 
minary decree 38 A 398=14 A L J. 502. 
An application for execution may be treated 
as one for final decree though the latter has 
not specifically been prayed for 7 L L.J. 
397=1925 L. 640 Suit for redemption of 
mortgage— Mesne profits left unascertained 
—Application for ascertaining mesne profits 
—Nature of— Decree in such a case 92 I 
C 314=1926 M 305. Once an application 
for final decree is dismissed only an appeal 
lies and no second application can be filed 
42 M L J 51=16 L W. 198=1922 M. 65. 
See also 137 I. C 273=1932 L. 214=33 P. 
L R S6 (42 M. 52, Foil.) When an ap- 
peal IS prefeired from a decision of a Court 
dismissing an appheaUon under this rule, it is 
not necessary to make the auction-purchaser a 
respondeat 164 I C. 53=38 P.L R 259 
—1936 L. 562 Appeal from preliminary 
decree dismissed with costs— Final decree 
already passed— Application for its amend- 


ment so as to include costs of appeal— 
Order allowmg application— Effect of 155 
I C 495=1935 A.L J 289=1935 A. 606 
0 34, R. 6, — ^An unpaid vendor who 
has a statutory charge on the property sold 
by him, has all the right of a simple mort- 
gagee under S. 100 of the T. P, Act. In a 
suit to enfoice the charge, he can, when the 
net proceeds of the sale have proved in- 
sufficient and sf the balance is legally re- 
coverable from the defendant-vendee, claim 
a personal decree for such amount 157 
IC 533=1935 A.L.J. 279=1935 A. 411. 
The object of the present rule is to benefit 
the mortgagor and if he w'aives his right by 
consenting to a mone}* decree he cannot sub- 
sequently object to the mortgaged property 
being sold in execution of such decree 9 
I C 939=9 M.L.T 261. Rule 6 makes 
no speafic reference to Form No 8 in the 
Appendix to the Code and is not controlled 


bj’ the latter He/d, that an applicabon for 
a personal decree is governed by Art. 181, 
Limitation Act, and time commences to run 
from date of the order confirming sale 
In this connection the fact that the taxation 
of costs has not been completed is imma- 
terial. 60 C. 19=143 LC. 679=1933 C 
251 If a personal remedy against the mort- 
gagoi is barred the decree ceases to be a 
decree for payment of money and Rr 18 
and 19 of 0 21 will not apply because there 
us no possibiliri’ of there being a decree en- 
forceable against the peison and other 
property ot the mortgagor 143 I C. 542 
=14 Pat L.T 189=1933 P 210 (2) 
Where consent preliminary decree was passed 
in respect of mortgaged property outside 
original jurisdiction of Rangoon High Court 
and later peisonal decree was applied for 
after exhausting the properties, question of 
jurisdiction cannot be raised at that stage 
167 LC. 80=1937 R. 12. 


Scope of — ^Where the mortgaged propcrti 
cannot be sold at all, no question of the net 
proceeds of the sale being insufficient arises 
and^O 34, R. 6 has no application 1935 
L 536 Decrees passed under this rule are 
supplemental decrees, separate and distinct 
from the origuial decree 21 C 26 Ap- 
plication under this rule is not an execution 
application It is by itself the starting 
point of a fresh simple money decree. 
Order 9 would apply to it. 124 I, C. 7^. 
Rule 6 only says “any sale” It does not 
la> down that the sale must be of entire 
mortgaged property Even if only a por- 
tion of mortgaged property has been in fact 
sold and the remainder is no longer avail- 
able for sale, owing to the action of other 
claimants, and not through any act oi de- 
fault of the mortgagee, the latter is entitled 
to a personal decree under R 6. 9 0 W 
A. 1128, but not where the other portion 
IS no longer available for sale ownng to the 
act of the mortgagee himself in releasing it 
in favour of one of the heirs of the mort- 


gagor on receipt of a certain sum of money 
from him 166 LC. 673=1937 O.W N. 
100=1937 0 252. .9^1? aim 164 I C. 817= 
1936 O.W.N. 732 (Release m favour of a 
subsequent purchaser) Where a mortgage 
decree merely declared a charge on the pro- 
perties, it IS to be construed as a decree for 
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Recovery of balance due 
on mortgage in suit for sale 


are found insufficient to pay the amount due to the 
plaintiff, the Court, on application by him may, if the 
balance is legally recoverable from the defendant 


Notes. 

sale and the present rule is applicable there- 
to. 30 I C. 280=2 L W. 689. Where a 
decree for sale becomes inoperative on the 
mortgagor bemg declared not to have been 
the owner of the mortgaged property at the 
date of mortgage, R. 6 can have no apph- 
cation. Plamtiff cannot obtain a simple 
money decree before the sale of the mort- 
gaged propertj’ and the sale proceeds prov- 
ing insufficient to satisfy the mortgage 
money. 136 I C 829=1932 A L J. 317= 

1932 A. 3S8 Where the mortgaged pro- 
perty had not been sold owing to a third 
party having been declared to be the owner 
thereof, held, that the mortgagee could 
apply for a personal decree 15 L. 607=147 
I C. 101&=3S P L R 17=1934 L. 174 Or 
where it was sold in execution of decree on 
prioi mortgage, and no balance was left after 
satisfying it 37 P.L R 285=1935 L 850, 
See also 158 I C 422=1935 O.W.N. 1081 
Or where it could not be sold on the ground 
that it was ancestral 1935 L 536. 
“Amount due” means the amount to recover 
which decree for sale w'as passed 1929 A 15. 
But 39 C W N. 1229, where it was held 
it included any enhanced interest agreed to 
be paid by mortgagor in consideration of 
postponement of sale in execution. The 
words “the amount due” includes costs 30 
M 464. Where a decree based on com- 
promise was substantially :n accordance wifli 
Rr 4 and S of 0 34, and where the pro- 
ceeds of the sale were not suffiaent to 
satisfy the decree, held, that the mere fact 
that die sale was held under the compromise 
decree did not preclude an application under 
this R 6, foi a personal decree 10 0 W. 
N 1097=1933 0 . 520 also 1933 0 
214=10 OWN 223=144 I C 661 In a 
suit on a moitgage executed by a guardian 
the plaintiffs had prayed for certain rehefs 
including the relief of a personal decree. 
The plamtiffs’ claim was admitted by the 
defendant’s guardian, who allowed a decree 
to be passed without contest The entire 
claim was thus decreed Therefore the 
Court granted all the rehefs prayed for in 
the plaint and relief for a personal decree 
was entered m the prehminary decree as a 
decree ovei Held, that the insertion of 
the clause relating to decree over was quite 
correct 144 I C 931=10 OWN. 653= 

1933 0 352 (F B ) . Where a mortgage 
decree passed on a compromise expressly 
authorized the decree-holder to apply for a 
personal decree, and this was not contrary 
to the terms of the compromise but was in 
accordance with the intention of the parties, 
the decree-holder is entitled to a personal 
decree for the balance remaining due after 
the sale of the mortgaged property 162 
I C 536=1936 OWN 476=1936 0 259. 
Even though the decree itself makes no 

1—126 


mention of the peisonal remedy, if it was 
contained m the compromise, the party 
would be entitled to proceed in execution 
against the other properties without apply- 
mg under this rule 15 P. 345=17 Pat 
L.T. 540=1936 P. 568 Compromise de- 
cree m moitgage suits — Charge continuing 
on mortgaged property — Extinguishment of 
a portion of property fire and acquisition 
of the remainder by municipality — Main- 
tainability of application under this rule— 
Limitation 30 Bom L R 724 Applica- 
tion under this rule— Arrangement exonerat- 
ing defendant from personal liability— 
Arrangement entered mto after final decree 
for sale— If can be pleaded in bar- Adjust- 
ment 69 M L.J. 765 (F.B ). This rule 
does not prevent attachment before judg- 
ment under 0 38, R 5, being granted in 
suitable cases 163 I.C. 336=1936 A.L J. 
314=1936 A.W R. 362=1936 A. 408. 

Application —This rule does not permit 
of a personal decree being passed against the 
mortgagor or his surety unless on the date 
of the suit founded on the mortgage the 
balance is legally recoverable. 20 N L.J 
42 A covenant to pay is implied in every 
transaction of loan, when a person bor- 
rows money he must be deemed to have 
entered into an implied contract to repay 
the money borrowed and plamtiff is entitled 
to sue for mortgage money on this implied 
contract. Unless there was some specific 
condition in the bond absolving the borrow- 
er from liability to repay the loan he must 
be held liable^ on the implied covenant con- 
tained in his unconditional acknowledg- 
ment of the fact that he was taking the 
loan Mortgagee is entitled to add to mort- 
gage amount any sum paid by him for sav- 
ing the mortgaged property from sale and he 
is entitled to a personal decree for that por- 
tion of amount as well. 149 I.C 1197=1934- 
P 433 Preliminary decree reserving 
plaintiff’s nght to apply for personal decree 
—Defendant not appealing- Right to object 
to application for personal decree. 11 0. 
W.N. 1196. An application under this rule 
does not in any way resemble an application 
for attachment of property. 24 I C 35= 
18 C W.N. 492 An application under this 
rule IS an application in the suit 33 C. at 
873 But see 25 M 244 and 21 A. 453 
Proceedings under this rule are not in the 
nature of a separate suit but merely a final 
step in working out the mortgage decree 
and there la no question of limitation 5 
0. W N 1094=4 Luck 237=114 I C 
769=1929 0 59. When a combined de- 
cree has been passed, an application under 
this rule is unnecessaty 33 M L.J, 543= 
42 I C 282. Also 25 I C 50=1914 M W 
N 497 , 27 I C. 72=18 0 C. 55; 25 I.C. 
121=17 0 C. 153; 3 Luck 411=108 I C 
723=1928 O 490 When a right to pro- 
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■otherwise than out of the property sold, pass a decree for such balance.] 


Notes. 

ceccl under llitti rule has not ‘been deter- 
mined in the suit, an application tinder this 
rule can be objected to on the ground that 
part of the decree amount was barred at the 
time of suit 46 I C 892 Question of 
personal liability can he decided at the time 
the suit is decided, and the matter so de- 
cided IS res jiidicata when an application 
under this rule is made 28 A 365; 144 
I C. 738=34 P L R 171=1933 L. 329 A 
mortgage decree against a Hindu father had 
reserved liberty to apply for a personal de- 
cree against him Property was sold but 
bciore confirmation the sons of mortgagor 
obtained a declaration that mortgage was 
not binding on them Held, that the con- 
ditional clause in the decree regarding the 
personal deciee became opeiative, that mort- 
gagee was entitled to move executing Court 
for passing a personal decree under R 6 
in spite of the declaration obtained by the 
sons and in execution of that personal de- 
cree to proceed against the entire property 
1933 L. 768 A preliminary decree passed 
m terras of Form No. 4, App D, C. P 
Code, declaring that ''Plaintiff shall he at 
libisrty to apply for a personal decree," con- 
stitutes an adjudication on the point, and if 
defendant does not appeal from it, he is 
precluded from disputing its correctness 
afterwards 144 I.C 931=10 O.W.N 
653=1933 0 352 (FB.). A mortgage 
decree carries with it the liability to pay the 
araotmt personally. The^ power of Court 
to give a mortgagee a relief by grantmg a 
personal decree does not depend upon Siis 
rule. In the case of a compromise decree 
or of an award even though the personal 
remedy is not mentioned, an application for 
the same is not necessary but Court can give 
relief. 32 Bom L R 439=1930 B 208 
See also 115 I C 336=1929 S 44. And 
much more so where though the award is 
silent about peisonal decree, the Court 
passes a decree on the basis of the award 
In the usual foim, and there was no appeal 
against it. 158 I.C _ 493=1935 O.W.N 
1103. As to applicabilit}' of this rule to an 
anomalous mortgage, see 1937 P W.N 60 
=1937 Pat 261 

Forum.— The supplemental decree can be 
passed only by the Court in which the ori- 
ginal suit was instituted. 33 M L J. 382 
=42 I.C. 953 ; 27 C 272. Where the 
mortgage suit and the mortgage come within 
the jurisdiction of the Court at A and not 
within the jurisdiction of the Court at F, 
the existence of a charge on the property at 
F does not give the Court at F jurisiction 
to entertain an application under 0 34, 
R 6, because that rule only applies to a 
■personal covenant arismg from a mortgage. 
1931 A.L.J 893=1931 A. 192 

Combined Decree.— The decree for sale 
•can also provide that if the proceeds of sale 
are insufficient, the balance can be collected 


personally. 47 C 370=36 M L.T. 215=46 
I A. 294 (P C) Also 43 M. 421=38 M 
L J. 203 If a Court passes a composite 
decree, combining a decree for sale and a 
personal de'erec, the decree is valid and the 
personal decree, though made at the time of 
the decree for sale, operates at a future date 
when the sale takes place and fails to satisfy 
the mortgage debt 10 0 W N 1087=1933 
0 529 Though a composite decree foi 
sale and also in terms of R 6 may be passed 
at one and the same time, yet neidier a 
plaintiff is 'bound to ask for the second 
relief in the plaint of the suit nor is Coun 
bound even where such a relief is prayed 
for, to adjudicate upon it Hence where 
Court has not adjudicated upon it, noi have 
the parties asked for such relief, the ques- 
tion can be considered when the contingent 
arises 10 0 W N. 1097=1933 0 520 It, 
a combined decree it is not proper to direct 
that in default of payment, plamtiff can 
recover the decree amount by sale of the 
propeities 24 Bom.L R. 843=19^ B. 32 
Where a pielimmaiy decree provided also 
for personal decree for any “legally” realis- 
able balance, and the final decree omitted 
it, held, it was not a combined decree, the 
question whether any legally realisable 
balance existed, being vet to be determined 
S3 I.C. 904=23 C W’N. 924 When once 
such a decree is passed it cannot be ques- 
tioned m execution proceedings 24 I C 
195=27 M L J 25 When decree provide' 
for a personal remedy, executing Court 
cannnot enquire into defendant’s personal 
liability 32 I C 820. Where a party feels 
aggrieved by the provision for a personal 
decree in a preliminary decree, he must 
appeal; otherwise his remedy is barred 6 

0. W.N 969 So also where the mortgagee 
made a claim for a personal decree in tht 
original suit and the claim was reje'eted 
upon its merits and no appeal was lodged 
against that decree, the doctrine of res 
j’^icata applies, and a subsequent applica- 
tion for a personal decree under this rule 
is not maintainable. 1936 A L J. 1228= 
1936 A W.R 1033. When a combinend 
decree is passed the personal remedy mai 
be availed of even before sale of the pro- 
perties 22 I.C 293; 10 I C. 975 , 26 M. 
L J. 83=21 I C 782 As to the validity 
of combined decree, see 59 I.C. 1314=140 

1. C 788=36 C W.N. 709. See also 152 
I C 770=60 C L.J 522=38 C W N 850 
=1934 C 764 (2) Under R 6, mort- 
gagee is not entitled to apply for 
persona] decree until the mortgaged 
property ha^ been actually sold and 
the sale proceeds found insufficient to meet 
his claim. The original decree should, 
therefore, merely reserve the nght to applj 
for a personal decree. 31 N.L R. (Supp ) 
124=160 I C 196=1936 N. 34. 

Costs.— A mortgage decree-holder can 
realise his decree for costs otherwise than 
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by proceeding under S. 90, T. P. Act, if 
the Court lias passed a personal decree for 
costs 15 I C 23=16 C.W N. 731 
wiere m a suit for sale by the mortgagee 
against the mortgagor and his sons, the 
hypotheca -was sold and plaintiff applied lor 
a peisonal decree agamst lather for the 
balance due under the mortgage and costs 
and against sons for the amount due for 
costs, heldi that it was open to plamtiff not- 
withstandmg the amalgamation of the 
amount due under the mortgage, subsequent 
interest and costs into one sum, to assume 
that costs were part of the remaimng balance 
and to ask for a decree for costs as though 
they were still legally recoverable from tihe 
sons 55 M 332=135 I C. 578=1932 M. 
155 (2) =62 M L J. 93. Where mortgaged 
property has been sold and found msuffi- 
aent, a personal decree for costs is avail- 
able. 12 M.L.T. 312=17 I C. 244. Unless 
decree otherwise piovides, costs may be 
lecovered from the sale proceeds of mort- 
gaged property. 38 I.C. 241=2 P L.J. Si 
A final personal money decree for costs 
may 'be given against the mortgagor even 
m a case where the personal remedy of 
mortgagee against the mortgagor for the 
mortgage money and inteiest thereon is time- 
barred. 9 R 186=133 I.C 225=1931 R 
153 Where a prior mortgagee sued the 
mortgagor and a pmsne mortgagee and was 
given a decree for sale of the properties 
mortgaged to him and an order for costs 
making the puisne mortgagee liable for 
them jointly with the mortgagor, the puisne 
mortgagee is, in the absence of a special 
order or speaal reasons to the contrary, 
personally liable for the costs. 133 I.C. 
225=1931 R. 153. Mortgagee has a right 
to the execution agamst pmsne mortgagee 
personally in respect of such part of the 
costs which was payable by him separately, 
although a final personal money decree could 
not be passed against him under 0 34, R 6 
133 1 C 93=1931 R. 181 (2) . 

Limitation.— In the case of an application 
.under R 6, the time from which hmitation 
w'ould run is the date of confirmation of the 
sale, for unless the sale was confirmed by 
Court after disposmg of all the objections 
against it, the deficienQr m the amount can- 
not be ascertained ior the purpose of R 6 
58 C. 741=130 I.C. 815=35 C.W.N. 231= 
1931 C. 166. And where there is an appeal 
from an order dismissing an application by 
the judgment-debtor to set aside the sale, 
.the period of three years under Art. 181, 
Limitation Act, for an application for a per- 
sonal decree against the mortgagee begins to 
run from the date of the appellate order 
and not from the date when the sale was 
confirmed 'by the lower Court 157 I. C. 
942=42 L W. 518=1935 M. 640, 1937 A.L. 
J . 135=1937 A 285. A personal decree under 
this rule can be passed withm six years from 
the date provided in mortgage bond for 


payment 17 A. L.J. 647=50 I.C. 640. 
Personal remedy can be enforced on the 
basis of a registered deed within six years 
undei Art. 116^ Limitation Act 27 A.L. 
J. 1294=123 I.C. 321=1930 A. 69 (F.B.). 
All application for a peisonal decree may be 
made even after six years from the date of 
bond provided the suit has been filed withm 
SIX years from that date 27 I.C. 770=2 
LW 66 , 36 C W N 117 Article 181 
does not apply to an application under this 
rule 30 I C 719=42 C 294. But see cofi- 
Int 1933 C 251; 21 I.C 530=1913 M W.N 
867 Also 39 I.C. 854=13 N L R. 76; 10 
I C 21 6ee also 111 I C 221. Sale in 
pursuance of mortgage decree subsequently 
hcld void — ^Application for personal decree 
three years after that is barred. 1927 M 941 
=97 I.C. 502=24 L.W. 280 Where the 
mortgagee’s claim for the prinapal amount 
IS barred, the mortgagee is debarred from 
recovering from mortgagors personally the 
inteicsl which accrued due during tie six 
years immediately preceding the institution 
of the suit. 163 1 C. 100=38 P L.R. 74= 
1936 L 387 (111 I.C 808=1928 L. 653, 

Not Boll.) But, there can be a personal 
decree against the mortgagor for the amount 
of costs incurred in the mortgage suit, even 
though his peisonal habihty for the principal 
amount and interest is barred by time. (Jbid ) 
But, see 14 R . 538, which held, on a construc- 
tion of R. 3 of 0. 34, as amended by that 
High Couit, that a personal decree for costs 
cannot be passed, under the above arcum- 
stances when there is notbng m the prelimi- 
naiy decree which says that the mortgagee 
shall be at liberty to apply for a personal 
decree in respect of the costs alone, or en- 
force payment independently of the amount 
which is otherwise due on the mortgage. 
Where a mortgage deed fixed eight years for 
re-payment, but also contamed a default 
clause that if interest was not paid annually, 
the mortgagee may recover interest and prm- 
cipal without reference to the period ^ed, 
held, that the limitation for a decree under 
R 6 commenced to run not after the expiry 
of one year within which mortgagor conti- 
nued default for payment of interest, but it 
commenced to run ^ter the expiry of eight 
years’ term stipulated m the deed. 148 I.C. 
951=1934 A. L. J 261=1934 A. 397=56 
A 954 (F. B ). Where a person stands 
surety for a mortgage debt, giving a 
guarantee of the mortgagor's title to 
the mortgaged properly and undertakmg 
to compensate the mortgagee for any loss 
caused to him m consequence of proof of 
the mortgagor’s title being defective, a suit 
against the surety on the contract of guaran- 
tee for a personal decree against the surety 
is governed by Art 116 of the Limitation Act 
and must be filed within 6 years from the 
date on which the mortgage debt became 
payable 20 N.L.J. 42. 

Notice —Before making a decree ^ under 
tbs rule, it is right to issue notice to 
judgment-debtor to show cause, except pos- 
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Notes. 

sibK in cascis vhure decree hab made him 
personally liable 35 I.C. 288=^9 Bur.L. 
T 24S. Where Court has to decide whe- 
ther the execution of the decree should pro- 
ceed ^Mthout a supplemental decree under 
this rule an order without notice to judg- 
ment-debtor directing execution to issue 
cannot be supported. 56 I C. 801=31 C 
L.J 382. Also 17 I.C 927=16 C. L. J 
394, 30 I.C. 188=29 M.L.J. 120. 

Personal Liabilixy.— A charge-holder is, 
as much as a mortgagee, entitled to a per- 
sonal remedy in the event of deficiency of 
the proceeds of sale 59 C. 1314=140 I.C 
788=36 C.W.N 709. olro 1935 A L. J 
279=1935 A W R 344. A personal decree 
cannot be obtained against a purchaser of 
the equity of redemption 34 A 63=39 I 
A. 7=21 M.L.J. 1158 (P.C ). ^i^o38A 
209=14 A L.J. 151; 17 C W.N. 457=17 
C.L.J 120 , 95 I.C 970 (2)=1923 P C. 54 
(P C.). The secured cr^itor of a Hindu 
widow, on the security proving insufficient 
to satisfy his decree thereon, is entitled to 
proceed against the other properties. 85 
I.C 963=1925 A 352. A minor mortgagee 
cannot get a decree under this rule agamst 
a puisne mortgagee for the costs due. 23 
A. 439 ; 29 A. 12. See also 31 B. 244, 29 
A. 260; 26 A 93 , 26 A 25. An ex parte 
decree for personal liability against a person 
other than the mortgagor can be set aside. 
60 I.C. 368=2 P L T. 251 An unsuccess- 
ful mortgagor-appellant must personally pay 
the costs of appeal but the mortgagee can 
also add it to the secunty 41 A 473=17 
A L J 582. The personal habihty of a 
mortgagor when arises, see 50 C. 718=1924 
C. A personal decree can be made 
agamst mortgagor at the appellate stage 
26 C.W N 318=1922 C. 52 (47 C. 370, 
Foil ) Where mortgagor sells the equity 
of redemption and a pre-emption suit ensues 
m respect of such sale, the pre-emptors, in 
the absence of a contract to that effect, are 
not personally liable for the mortgage money, 
144 I C 738=34 P L R 171=1933 L. 329. 
A decree under R 6 can only be made 
agamst defendants in the original smt 1927 
A 691=103 I C 264 (1). Court cannot 
diiect that no property other than those 
mortgaged be sold. Whether the other pro- 
perties can be proceeded agamst is to be 
determined under an application under this 
rule 23 I.C 389 VVhen mortgage decree 
directs that the defendants “do pay” they are 
personally hable 1918 M W.N 146=43 
1 C 871—7 L W. 36. When m a compro- 
mist decree there is no provision tal^g 
aw-ay the personal habihty, the mortgagor 
was personally liable, if sde proceeds were 
found insuffiaent ^ I C 507. Personal 
liability IS ordinarily presumed to exist in 
the absence of a contract to the contrary. 
The right to proceed against the person must 
be specifically leserved by the decree itself 
42 I C. 288=6 L.W. 692, 26 M.L J, 375= 
23 I.C 544, 1927 M W N. 330. But see 


1927 M. 779=53 M.L.J. 489=103 I.C. 528 
A personal relief ^nst a defendant m- 
cludes a relief agamst any property m his 
possession. 27 I C. 72=18 O.C. 55. a 
formal decree under this rule is necessary 
even where the original compromise decree 
declared the other properties too as beinir 
liable 48 I C. 608=3 P.L.J. 649. Con- 
sent decree providing for further execution 
m case proceeds of sale of certain proper- 
ties were found insuffiaent— No need for 
applying for further decree under 0. 34 
R, 6 5 0. W N. 135=1928 0. 490:3 
Luck. 411 

Right to Personal Decree. —Right to 
personal decree accrues when final decree is 
made though personal decree can be made 
only after exhausting properly by sale 54 
I A. 129=54 C 500=1927 P.C. 73=52 M 
L.J. 565 (P.C ). See also SO A 321=25 
A L.J. 1042=1928 A. 71, 111 I.C. 808= 

1928 L 653. Where a member of a jomt 
family mortgaged the family pioperties 
without necessity, a personal decree against 
him li unchallenged m appeal by the mort- 
gagee is valid 21 A L J. 754:^ A 32 
.4 /jo 38 I.C. 691. A mortgagee, if can pro- 
ceed concurrently with all his remedies 35 
I.C 43 For conditions to be satisfied be- 
fore personal decree can be granted, see 17 
I.C 263=16 C.L J. 318; 15 I C. 911=15 
C.L J. 684; 21 I. C 283=16 O.C. 238 
When a mortgage decree for sale has been 
obtained, without executing it, a personal 
decree cannot be obtamed 42 A. 519=18 
A L J 628 Also 20 I.C 829=17 C W 
N 1039. Personal decree obtained without 
informing of a prior refusal to grant the 
same cannot be set aside as fraudulent. 38 
A. 7=30 I.C 792, Where an application 
for personal remedy is dismissed for default, 
fiesh application is barred under 0. 9, 
R 9 8 R 316=1930 R. 257, 26 N.L.R 
154=1930 N 188 If a person entitled to 
bring the properties to sale under a decree 
neglects and allows a third person having 
no such rights to sell a portion of the pro- 
perty, he cannot afterwards be allowed to 
have a relief under this rule. 20 I.C 320 
Couit has a discretion in refusmg a personal 
remedy when mortgagee wilfully omits to 
sell the hypotheca 48 I C, 322=^5 C 702; 
also 38 M L J 93=51 I C 34 Personal 
decree cannot be granted where mortgagor 
is found to have no rights in the properties 
mortgaged even before sale 14 I C 591 
=9 A L J 569 But see contra 38 M. 677 
=23 I C 515; also 23 O.C 145=57 I.C. 
967 , 9 I.C 752=14 0 C 62; 1928 A 71= 
25 A L J 1042 A decree agamst the 
assets in the hands of the sons can be passed 
where amount realised by sale of mortgaged 
property was insufficient 14 I C 55 (1) 
When defendant becomes insolvent, a per- 
sonal decree for balance of unsatisfied 
amount cannot be passed. 34 A. 106=12 
I C 587. Where mortgagor has been ad- 
judged insolvent with reference to certain 
debts which w'ere provable in insolvency the 
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Preliminary decree m re- 7 I [ (1) In a suit for redemption, if the plaintiff 
dcmption suit succeeds, the Court shall pass a preliminary decree — 

(a) ordering that an account be taken of what was due to the defendant 
at the date of such decree for— 


Leg Ref 

’ Substituted by iLi XXI of 1929 

Notes. 

order of discharge does not and cannot pre- 
judicially affect the legal rights of the cre- 
ditor against the debtor in respect of debts 
which i^ere not provable in insolvency. The 
order of discharge cannot take away the 
statutory nght of decree-holder to apply foi 
a decree under R. 6, which right accrued 
subsequently 1932 A.L J. 237=1932 A 
336=^ A 428 When an application under 
tks rule is refused, whether special remedy 
under S 47, Piovincial Insolvency Act 
available 6 0 W _N 982 When personal 
remedy is barred it cannot be passed 21 
Bom L.R. 410=46 B 848. A personal 
decree cannot be obtained before a final 
mortgage decree is passed SO I.C 924= 
46 C MS When m a decree for sale power 
IS given both to the prior and puisne mort- 
gagees to sell, either can apply for a personal 
decree. 33 M L J 382=42 I C. 9S3, also 
34 I.C 48—2 0 L.J 614 When an appli- 
cation under this rule is disallowed, no 
separate suit for personal remedy is main- 
tainable. 23 0 C 14S=S7 I C 967 A 
personal decree may be obtained on aban- 
donment of all claims against the properly 
9 I C 403=14 0 C 217 (26 A 25, 29 

A 369 ; 25 A 79; 28 A 19, FoU ), afro 
S3 I C 922=1919 P H C C 390 AUo 
when the mortgaged property is not avail- 
able for sale through no fault of the moi-t- 
gagee. 25 A L J 1042=50 A 321=1928 
A 71, 144 I C 698=1933 L 792 It is 
not necessary that mortgagee had to put to 
sale the mortgaged property before a per- 
sonal decree can be passed 32 C W N 
1160=117 I C 530=1929 C 121, 144 I C 
698=1933 L 792 Xw 143 I C 542= 
14 Pat L T 189=1933 P 210 (2) Decree- 
holder can have a personal remedy when 
after selling a part, he is not permitted to 
sell the rest and his debt is unsatisfied 61 
I C 635=6 P L J 106 Omission of a 
small portion of the property m the plaint 
does not bar personal remedy 42 I.C 56 
=2 P L J 538, 1933 M W N 744. Sale 
HI execution of mortgage decree— Sale set 
aside— Right to maintain application for 
personal relief against any property in his 
possession 49 A 506=1927 A 395 See 
also 1927 M 941=97 I C S02 

Appeal —An order holding that an appli- 
cation for simple money decree is not 
maintainable amounts to decree and is 
^pealable 144 I C 468=1933 A.L.J. 738 
—1933 A 429 An appeal from an order 
refusmg to make a deciee under this rule 
must bear ad valorem Court-fee calculated 
on the subject-matter of appeal. 40 A 553; 
also 35 I C. 158=14 A.L.J. 328, 19 I.C. 


971=18 C L J 133; 30 I.C. 497=18 O.C 
121 An application for a decree under 
R 6 cannot be considered to come under 
plaint and consequently an appeal does not 
he undei 0 43, R 1 (1), from order re- 
turmng such application to be presented to 
the proper Court 1931 A. 192=1931 A.L 
J 893 Preliminary decree— Appeal by 
mortgagor pending— Personal decree— Ap- 
peal from— Court-fees— If to be ad valorem 
39 C W.N 315. 

0 34, R 7 — Scope of the rule, see 2Z 
Bom L.R 1176=46 B. 348 ; 84 I.C. 67= 
1925 L 31 Reversioners filed a suit for 
declaration that certain mortgage executed 
by the widow was invalid and for posses- 
sion It was found that part of the mort- 
gage debt was valid and binding and decree 
conditional on payment of certain amount 
within certam time which was made a charge 
on the property Held, that even though 
the smt was not for redemption, the decree 
was in the form of a decree for redemption, 
and that Court had disci etion to extend tme 
for payment under R 7 (Cases lef.) 
145 I C 927=1933 M 762=65 M L.J 592, 
X mortgage having been executed by a 
minor, his ne.xt fiiend sued to have it de- 
clared invalid and cancelled Finding of 
Court was that mortgagor was a mmor but 
that he had practised fraud on mortgagee 
in obtaining money and that the money was 
utilised for purposes binding on minor's 
family Decree was passed that on payment 
of mortgage amount within a date fcced the 
mortgage deed was to be cancelled The 
amount not havmg been paid within the date, 
mortgagee applied for an order for sale 
Held, that the decree should be treated as 
a decree for redemption and that mortgagee 
was entitled to claim the benefit of this rule 
41 LW 4S8=68MLJ 546=1935 M 478. 
This rule applies only to a mortgagee and 
has no application to the case of a co-mort- 
gagor who has redeemed the entire mort- 
gage 1923 L 122 As to distinction be- 
tween deposits under this rule and undei 
S. 83, T P Act, see 2 O.W.N 826 
Under R 7 (tf) the money should be paid 
into Court As to validity of payment made 
outside Court, see 102 I.C 428=1927 0 
275 When deposit is made to discharge a 
valid mortgage a final decree itself may be 
passed witout being preceded by a prelimi- 
nary decree, 1922 A 479. All proceed- 
ings till final decree are proceedings in suit 
37 A 226=13 A L J. 307 As to form of 
decree, jce 146 P W R 1913=19 I C. 856 
In a smt for redemption of a usufructuary 
mortgage Court passed a decree on 4th 
November, 1925, “the suit decreed condi- 
tional on the plaintiff depositing Rs 199-5-0 
to the credit of the defendant in this Court 
w'lthin SIX months, prepare a preliminary 
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(i) principal and interest on the mortgage, 

(«) the costs of suit, if any, awarded to him, and 
( lii) other costs, charges and expenses properly incurred by him up to 
that date, in lespect of his mortgage-security, together with interest thereon ; or 

(b) declaring the amount so due at that date , and 

(c) directing — 

(») that, if the plaintiff pays into Court the amount so found or declared 
due on or before such dale as the Court may fix within six months from the 
date on which the Court confirms and countersigns the account taken under 
clause (ffl),or from the date on which such amount is declaied in Court under 
clause (&), as the case may be, and thereafter pays such amount as may be 
adjudged due m respect of subsequent costs, charges and expenses as provided 
in rule 10, together with subsequent interest on such sums respectively as pro- 


Notes 

decree for redemption under 0. 34, R 7 
on failure their suit shall stand 
dismissed" Tlaintiffs failed to pay within 
time fixed and their application for exten- 
sion of time was gi anted On deposit of 

the money final decree was passed duecting 
delivery of possession. In second appeal 
by mortgagee it was contended that the 
decree passed on 4th November, 1925 was 
absolute in its character and the Court had 
no power to extend the time Heldj the 
Court of first instance had power to grant 
extension of time under 0. 34, R 8 proviso 
or under S. 148. 145 I. C 591=1933 A. 
157. A motgagor decree holder who fails 
to pay witliin date fixed but pays it before 
the decree is made absolute, is entitled to 
redeem 29 I C 438 
Mesne PRonxs —A separate suit for 
mesne profits after date of payment fixed 
in the preliminary decree would lie. 2 0. 
W N 826=1926 0. 113 There is no pro- 
vision in Rr. 7, 8 and 10, for taking into 
consideration any mesne profits that might 
become due to the plaintiffs by the failure 
of the defendant to deliver possession to 
plaintiff after the final decree. That ques- 
tion IS outside the scope of a mortgage 
suit for redemption Any amounts payable 
before the date of final decree will alone be 
taken into consideration The suit con- 
tinues until the passing of the final decree 
and when it is passed the relationsbp of 
mortgagor and mortgagee ceases, and there- 
after the defendant remaining in possession 
is a trespasser. Plaintiff, therefore, has a 
fresh cause of action against him 1935 
A L J. 115=1935 A, 96 
Accounts —Where mortgagor covenants 
in the deed of mortgage to pay the rent of 
mortgaged propertj to zamindar bnt fails 
to pay the same, and mortgagee in conse- 
quence pays the rent, the latter can a^ for 
the amount paid by him to be added to the 
mortgage money in a suit for redemption. 

It is not necessarj that the mortgagee ^ould 
file a separate suit for recovery of the 
amount 150 I C 879=1934 A.L J. 637= 
1934 A 888. Only an interlocutory ordei 
and not a decree for accounts can be passed 
piior to preliminary decree, 23 A.L J. 691 
=47 A 803 A companson of 0. 34, R 7 


and 0 20, R 17 makes it clear that direc- 
tions bj Court with regard to the mode in 
which the account is to be taken or vouched 
will not at least in redemption suits amount 
to preliminary decrees. 14 P.L T 735 
An interlocutory order should be followed 
by specification of consequence of payment 
or non-payment of the ascertained amount 
on a day fixed to make it a preliminary 
decree 10 0 L J 374=1924 0 140 

When a preliminary decree fixes the amount 
due instead of directing an account 
to be taken, it does not become a final de- 
cree 22 C W N 374=44 C 448 Cf 10 
0 L.J 374=1924 0. 140; see 87 I C. 585 
=1925 A 492 S 13 of the Dekhan Agri- 
culturists’ Relief Act provides for an ac- 
count to be taken to the dale of suit but not 
thereafter In a suit on a mortgage executed 
by an agriculturist, accounts can therefore 
be taken only up to the date of suit. 37 
Bom.L R 76=1935 B. 122=154 I C. 770. 
The general law will apply in regard to 
accounts between the date of plaint and the 
date of the preliminary deciee The mort- 
pgee is entitled to what is allowed by R. 7, 
ie , puncipal, interests, costs and oilier 
costs, charges, expenses and interest thereon 
The interest due would be governed by 
R. 11. 36 Bom.L R 1242=1935 B. 97. 

Aiteal —Where an appeal from a preli- 
minary decree is dismissed it is the decree 
of the appellate Court which consfitutes the 
effective preliminaiy decree in the cause 
and it IS therefore necessary for appellate 
Court to pass a fresh decree fixing a fresh 
date for payment and making a fresh cal- 
culation of the amount which will be due 
on that date 29 N L R 130=1935 N 236 
Limitation —Suit for recovery of over- 
payment or surplus profits from usufruc- 
tuary mortgagee is governed by Art 148 of 
the Limitation Act 26 C W N. 123=1922 
C 189. As to form of decree where a sub- 
mortgagee is a party, see 4 0 L ] 475= 
42 I C 66. 

0 34, Rr 7, 8 and 10, —See 152 LC 
921=1935 A L J 115=1935 A 96 (noted 
under R 7 supta under head ’Mesne Pro- 
fits^). 

0. 34, Rr 7 and 11 See 154 I C. 770 
=37 Bom L R 76=1935 B 122 and 154 
I C 780=37 Bom.L. R. 1242=1935 B. 97 
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vided in mle 11, Ihe defendant shall deliver up to the plaintiff, or to such person 
as the plaintiff appoints, all documents m his possession or power relating to the 
mortgaged property, and shall, if so lequired, re-transfer the property to the 
plaintiff at his cost free from the mortgage and from all incumbrances created 
by the defendant or any person claiming under him or, where the defendant 
claims by derived title, by those under whom he claims, and shall also, if neces- 
sary, put the plaintiff in possession of the property, and 

(ii) that, if payment of the amount found or declared due under or by 
the preliminary decree is not made on or before the date so fixed, or the plain- 
tiff fails to pay. within such time as the Court may fix, the amount adjudged 
due in respect of subsequent costs, charges, expenses and interest, the defen- 
dant shall be entitled to apply for a final decree— 

(а) in the case of a mortgage other than a usufructuary moitgage, a 
mortgage by conditional sale, or an anomalous moitage the terms of vthich 
provide for foreclosure only and not for sale, that the mortgaged property be 
sold, or 

(б) in the case of a mortgage by conditional sale or such an anomalous 
mortgage as aforesaid, that the plaintiff be debarred from all right to redeem 
the property. 

(2) The Court may, on good cause shown and upon terms to be fixed by 
the Court, from time to lime, at any time before the passing ot a final deciee 
for foreclosuie or sale, as the case may be, extend the time fixed for the pay- 
ment of the amount found or declareddue under sub-Rule ( I ) or of the amount 
adjudged due in respect of subsequent costs, charges, expenses and interest.] 


8. (1) Wheie, before a final decree debarring the plaintiff from all right 
_ , , . j to redeem the mortgaged property has been passed or 

uon^Tuit. before the confirmation of a sale held in pursuance of 

a final decree passed under sub-rule (3) of this rule, 
the plaintiff makes payment into Court of all amounts due from him under 


Notes 

I Both noted under R 7 iUpra under head 
‘Account?') 

0 34, R 8: Scope —This rule applies 
to redemption suits only 18 A L J. 771 
=43 A. 25 Cf. 35 A 116=11 A L.J. 62 
Proviso applies only to cl. (4) and not to 
cl. (1). When mortgagee has taken no 
action lumself the proviso would not apply 
if mortgagor makes payment of the money 
due under the decree 28 0 C 261=90 
I C. 418 Sub-rule (4) authorizes a decree 
lor sale only on application by mortgagee 
146 P W R. 1913=19 I C 856; also 28 
0 C. 46=1925 0 255 Under the sub-role 
It is open to a defendant to ask upon the 
happening of a contingency such as on 
mortgagor’s failing to pay before a certain 
date that mortgaged property or a sufficient 
part thereof be sold. 132 I.C 562=1931 
A 427 A final decree could be passed 
under R 8 (1) both at the instance of 
mortgagor as well as mortgagee 1927 B. 
32=50 B 730=98 I.C 943 The mortga- 
gor himself can apply for sale m a redemp- 
tion suit If he docs not pay the amount, 
suit need not be dismissed 36 M 32=21 
M.L J 941 Conditional decree in redemp- 
bon siut—Condition not fulfilled— Provi- 
sions of R. 8 not complied with by decree- 
holder- No i^al decree— A second suit for 


redemption is maintainable. 1927 L. 9=7 
L 420=27 Pun] L.R. 659 
N B —The words “and the mortgage is 
not simple or usufructuary" in sub-rule (2) 
follow the ruling m 29 A 481, 

Forum — The applicabon under sub-rule 
f4) must be made to Court of First In- 
stance even when the decree under R. 7 has 
been made by appellate Court. 23 A. 88; 
23 M. 521; also 39 A 396=39 I.C. 630; 
39 M 876=29 M L.J 708. 

Payment into Court —The rule distinctly 
lays down that payment must be made into 
Court So, after the passing of the preh- 
minaiy decree, no payment or adjustment of 
the mortgage money made out of Court 
can be pleaded against the passing of the 
final decree There is no difference in this 
respect between the decree in a foreclosure 
suit and the decree in a redemption suit. 
1931 M, 592=131 I C. 487=54 M. 708. 
Though if after a preliminary decree the 
mortgagor alleges that he has paid the 
amount out of Court and the mortgagee 
disputes it, Court will not recognize a 
payment not made in accordance with the 
directions of the decree into Court, it does 
not, however, affect the nght of the mort- 
gagor and the mortgagee to settle be- 
tween themselves out of Court and report 
the matter to the Court 1931 M.W.N. 



1008 


The Civil Court Manual (Imperial Acts). [0. 34, R. 8 

sub-rule (1) of rule 7, the Court shall, on application made by the plaintiff m 
this behalf, pass a final decree or, if such decree has been passed, an order— 

(а) ordering the defendant to deliver up the documents referred to in 
the preliminary decree, 

and, if necessary,— 

(б) ordering him tore-transfer at the cost of the plaintiff the mort- 
gaged propei ty as directed in the said decree, 

and, also, if necessary,— 

(c) ordermg him to put the plaintiff in possession of the property. 

(2) Where the mortgaged property or a part thereof has been sold m 
pursuance of a decree passed under sub-rule (3) of this rule, the Court shall 
not pass an order under sub-rule (1) of this rule unless the plaintiff, in addition 
to the amount mentioned in sub-rule (1), deposits in Court for payment to the 
pui chaser a sum equal to five per cent, of the amount of the purchase-money 
paid into Court by the purchasei. 

Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the amount of the purchase-money paid into Court by 
him, together with a sum equal to five per cent, thereof. 

(3) Where payment in accordance with sub-rule (1) has not been made, 
the Court shall, on application made by the defendant in this behalf,— 

(a) in the case of a mortgage by conditional sale or of such an anomal- 
ous mortgage as is hereinbefore referred to in rule 7, pass a final decree declar- 
ing that the plaintiff and all persons claiming under him are debarred from all 
right to redeem the mortgaged property and, also, if neecssary, ordering the 
plaintiff to pul the defendant in possession of the mortgaged property; or 

(b) m the case of any other mortgage, not being a usufructuary mort- 
gage, pass a final decree that the mortgaged property or a sufficient part thereof 
be sold, and the proceeds of the sale (after deduction therefrom of the expenses 
of the sale) be paid into Court and applied in payment of what is found clue to 
the defendant, and the balance, if any, be paid to the plaintiff or other persons 
entitled to receive the same. 


Notes. 

1141=62 ML J. 272=55 M. 320=1932 M 
115. (42 M. 61, Ref ) 

Extension of Time.— According to the 
T. P Act prior to passing of the new Code 
pa 3 inent may be made before an order 
absolute, but according to the Code an 
extension of time has to be obtamed. 9 
I C 337=14 0 C. 19 Time allowed for 
Iiayment can be enlarged, and this can be 
done even after time originally given has 
expired, 28 B. 102 , 26 B at 126 Delayed 
payment may be accepted if no loss is 
caused to mortgagee. 50 I C 201=6 0 L 
T. 94, 101 I C. 734=13 0 L.J. 828. Tunc 
cannot be enlarged merely because an appeal 
IS preferred against the decree which is 
afterwards dismissed or withdrawn. 17 C 
W N 457; 17 C L.J 120, also 41 1 C 268 
=32 M L J 455 But a party who is not 
bound to perform an 3 dhing under the decree 
and who appeals to enlarge his interests 
under the decree is entitled to reckon the 
period in his favour from date of appellate 
decree 41 I C 268=32 M. L 
J 4SS A separate application for 
enlargement is not needed. 26 B. 126 
AVhere in a partition suit an alienation was 


impeached as not binding and the alienee 
was made a party and Court directed pos- 
session from alienee, on payment of a cer- 
tain amount and he defaulted, time can be 
extended for payment 37 M.L J 695=43 
M 357 Court of first instance can grant 
extension of time under R 8, proviso oi 
S 148 in case of failure to deposit amount 
within the time fixed 1933 A 157=145 
I C 591 Court cannot extend time when 
the decree was a compromise decree by 
which possession was to be delivered if 
pajment was made on a particular date and 
in default possession of the mortgagee was 
to continue. 28 I C 862=18 0 C. 58 
WTitn time for payment is extended, in- 
terest at contract rate ought to be paid foi 
the time extended 9 0 L J 439=1922 0 
268 Laches on the part of mortgagee— 
Extension of tune allowed 100 I.C 1039 
=1927 B 175=29 Bom L R 228 
Limitation — There is no period of limi- 
tation for passing a final decree in a re- 
demption suit 22 I C 283 For an appli- 
cation under cl (4), Art 181 of the Limi- 
tation Act would apply. 28 O.C 46=1925 
0 255 Mortgagor could execute decree 
at any time within limitation If he failed, 
he would have nght to sue again for redemp- 
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8-A. Where the net proceeds of any sale held under the last preceding 
„ , , , j 3'^® found insufficient to pay the amount due to 

cn rs°m suu for re! the defendant, the Court, on applicahon by him may, 
,demption balance is legally recoverable from the plaintiff 

otherwise than out of the property sold, pass a decree 

for such balance. 

9. Notwithstanding anything hereinbefore contained if it appears, upon 

^ taking the account referred to in rule 1 that nothin? 

tond dSe or X°e S J® ^ defendant or that he has 'been overpaid! 
gagee has been overpaid. Court shall pass a decree directing the defendant, 

if so required, to re-transfer the property and to pay 
to the plaintiff the amount which may be found due to him : and the plaintiff 
shall, if necessary, be put in possession of the mortgaged property. 

10. In finally adjusting the amount to be paid to a mortgagee in case of a 


Notes. 

tion so long as his light to redeem, lemaiii- 
ed alne. 146 P W.R. 1913=19 1 C. 856. 
So long as no final decree for sale or fore- 
closure IS passed, mortgagor had the right to 
pay tlie amount due under the preliminary 
decree even beyond twelve years from date 
fixed for payment undei the consent pre- 
liminary deciee 28 0 C 26=90 I C 418 
No notice need be given to kanamdar after 
deciee for redemption and before delivery 
of possession to tlie mortgagor 45 ML. 
J 687=1924 M 102 
.Accounts —In a decree for ledempUon, 
accounts must be carried forward up to the 
(Ute when possession is .'jiven 16 I C 184 
The relationship of mortgagor and mort- 
gagee subsists even after preliminary de- 
cree and inoitgagec should account for lents 
and profits 42 I C 230, After the decree 
for ledemption, Court should see that all 
lights acquired by the mortgagee aic tians- 
ferred to mortgagor 57 I C 763 Final 
decree should be for moitgage amount wiwiw 
excess profits 103 I. C 290=1927 N 302 
Appeal —An order gi anting time is ap- 
pealable 35 A 116=18 I.C 14 But no 
second appeal lies 47 B 956=25 Bom 
LR 920 

0 34, R 8-A: Applicability — R 8-A 
ot 0 34 inscited 'by Act XXI of 1929, does 
not apply to usufructuary mortgages 9 
OWN 1059=1933 0 40=141 1 C 428 
0 34, R 9 — ^Applicability— Suit for 
sale by stime hens of mortgagee— Other 
heirs joined as ccj-defendants along with 
mortgagors— Dcciec for surplus amount in 
favour of mortgagois against co-defendants 
— Whethei can be passed 1936 OWN. 
306 

0 34, New Rr 10 and 11 have been 
substituted for old Rr 10 and 11 The 

necessity for the substitution of these new 
rules have been explained as follows.— 
“Rule 10, as it stands, refers to the sub- 
^equent costs of the suit only In finally 
adjustmg the amount the Couil has also to 
take mto consideration othci costs, charges 
and expenses which the mortgagee may 
have incuned since the date of the preli- 
minaiy decree The moilgagee must be en- 
1-127 


titled to the amount so spent. 44 C. 448 
Rule 10 IS, therefore, amended to empower 
the Court to take such suras into considera- 
tion After the account is once taken or 
the amount declared in a preliminary decree, 
It IS necessary that the power of the Court 
to take into account sums spent subsequently 
should be expiessly recognized. 

We have proposed that the pi o visions of 
R 11 which lay down the prmciple of 
‘redeem up and foreclose down’ should be 
embodied in the new S’ 94 of the Act. 
This lulc should, therefore, be omitted 
There bemg no specific rule as to interest, 
ue propose that a new rule should be 
framed dealmg exclusively with interest, 
and this rule we propose to number as 11 
Under S 2 of the Usuiy Laws Repeal 
Act (XXVIII of 1855), m any smt in which 
Intel est IS recoverable the amount is to be 
adjusted or tlecreed by the Court at the 
rate (if any) agieeJ upon by the parlies. 
Again, tins pi o vision is subject to the pro- 
visions of the Usuiious Loans Act, 1918 
and .S 74 of the Indian Contract Act enab- 
ling the Court to reduce the rate if in its 
opinion It IS penal or exorbitant Under 
S 3 of Act XXVIII of 1855. it is at the 
(Iiscietion ol the Court to vary the rate 
agieed upon if it deades to allow further 
interest on the amount adjudged or decieed 
to be due When no such rate has been 
fixed, the Court can award interest at the 
late it deems reasonable. It was at one 
time thought that the Court was not com- 
petent to award interest after the date fixed 
for payment m a mortgage deed. It is, how- 
ever, now well established that, even if there 
IS no covenant for the payment of interest 
after the peiiod fixed in the deed, interest 
can still be awarded by way of damages or 
under the Interest Act (XXXII of 1839) , 
the late allowed is generally the same as 
that stipulated in the deed (L R. 25 I A. 

9 ) As observed by the Privy Council, the 
scheme of the pi o visions in 0. 34 of the 
Code, is that a general account should be 
taken once for all and an aggregate amount 
he stated in the decree for principal, mterest 
and costs due on a fixed day and that, after 
the expiration of that day, If the property 
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/oreclosurc, sale or redemption, the Court shall, un- 
Costs of morigagec aub- jgss m the case of costs of the suit, the conduct of the 
sequent to decice. mortgagee has been such as to disentitle him theieto, 

add to the mortgage-money such costs of the suit and other costs, charges 
and expenses as have been properly incurred by him since the date of the 
preliminary deciee for foreclosure, sale or redemption up to the time of actual 
payment. 

11. Ill any decree passed in a suit for foreclosure, sale or redemption, 
where interest is legally recoveiable, the Court may 
Pajment of interesjt payment of interest to the mortgagee as 

follows, namely: — 


Notea. 

IS not redeemed, the mattei should pass 
flora the domain of contiact to that of 
judgment and the rights of the parties should 
thenceforth depend not on the contract oi 
the bond, but on the directions m the decree 
L.R. 34 I A 9 at 21; 54 I A 1. Up to 
the daj’ fixed for payment in tlie preliminary 
decree m a mortgage suit, interest is gene- 
lally allowed at the contract rate and there- 
after up to the day of reahzation or actual 
payment it is entirely at the discretion of the 
Court to allow it at such rate as it deems 
reasonable. 20 C. 360; 21 M. 364 ; 20 B. 
744 ; 23 LA. 138 (P.C.). The result of 
the above deusious has been embodied in 
the new R. 11. 

The absence of any provision m 0 34 
and correspondmg old Ss 85 to 99 of the 
T. P. Act regarding pcsi-dtem interest has 
also led a curious divergence of views. 
Some Courts held that the portion of the 
decree which awards such interest is to be 
treated as a decree for the payment of money 
and executed as such 17 A 581, 18 A. 
316. This view, however, has not been 
adopted by other Courts which held that it 
must be treated as part of the mortgage 
money and is to be recoverable out of the 
mortgaged property in the same way as the 
pnncipal and the costs of the suit. 21 C. 
274; 18 M 248; 24 C. 766. This provision 
IS intended to put an end to that divergence. 
It IS proposed to provide that such interest 
IS part of the mortgage money 

No change has been effected in Rr. 9 or 
12 to 14 ’’—(Report of Select Commttee.) 

0. 34, R 10 — Costs which should have 
been induded in the final decree and not 
so included are not claimable in execution. 
44 A 350=20 A L.J. 170. Costs allowed 
m decree form part of the mortgage debt. 
24 I.C 63=12 A L J 645 88 I C. 

829=1925 A 68. This rule has nothing to 
do with costs awarded in execution proceed- 
ings. 48 A 682=1926 A. 722 (1)=96 I C. 
592. 

CosT.s IN Appeal, —Decree for costs in 
appeal, if personal 19 I C 384. But see 
contra in 48 I C 329 Wheie appeal was 
dismissed with costs and meanwhile final de- 
cree was passed by the lower Court, appel- 
lant would be personally liable for costs. 
24 I C. 873. But see 93 I.C. 223=1926 A. 
343, contra. Where only one of the defend- 


ants appealed, costs awarded arc against 
him personallj. 19 I.C 729. Wliere ap- 
plication IS made for final decree after an 
appellate decree for costs is passed against 
one defendant alone, decree-holder cannot 
ask for costs of appeal to be included with 
the amount finally held due. 20 I.C. 42= 

11 A L J 975 

O. 34, R 11 (new) .—The new R. 11 as 
amended in 1929 only reproduces the view 
previously held by the majority of the High 
Courts 63 I A 114=15 P. 210=40 C W 
N 328=1936 P C 63=70 M.L.J. 3SS 
(PC) 

Order 34, Rr 2 and 4 deal respectively 
with a decree m a mortgage suit for fore- 
closure and for sale, and the words used 
in the rules seem to mfer that the question 
of interest up to the date of the decree is 
one w'hich is not within the discretion of the 
Comt But R 11, dealmg with uiterest 
aftei the deciee, is clearly a matter wi thin 
the discretion of the Couit, as the word 
used theie is “may". 14 Pat. 400=16 Pat. 
L T. 579=156 I.C. 290=1935 P. 98 Even 
where there is no express stipulation ui a 
mortgage document for post diem interest, 
such interest may be awarded either under 
a contract to be implied or as compensation 
and the usual practice is to award such 
interest at contract rate 145 I.C. 762= 
1933 M. 171. Where a mortgage deed pro- 
\ndes that m case of non-payment of in- 
terest for a period of six months such in- 
terest was to be added to the principal and 
mterest and compound interest is to run on 
it. Court can give effect to that provision 
and allow mterest on the aggregate amount 
and not merely on the principal amount. 
ISI I.C 856=11 0 W.N 1141=1934 0. 
473. But see 154 I C 46=1935 O.W.N 
228=1935 0 263 Wheic in a mortgage 
bond there is no piecise definition of the rate 
of mterest prior to default, it is not possible 
to draw an inference that the parties in- 
tended that after the whole amount became 
due, interest should be paid at the rate 
which can be deduced from the arrangement 
regarding addition of sawai and payment by 
mstalments In such a case Court should 
allow a reasonable rate of interest after de- 
fault. Interest allowed at 12 per cent per 
annum 28 N L R. 1=136 I.C. 887=1932 
N 39. See also 1933 M. 171, Though it 
IS correct to allow interest at the bond rate 
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(a) interest up to the date on or before which payment of the amount 
found or declared due is under the preliminary decree to be made by the mort 
gagor or other person redeeming the mortgage— 

(i) on the principal amount lound or declared due on the mortgage, — 
at the rate payable on the principal, or, where no such rate is fixed, at such 
rate as the Court deems reasonable, 

(ii) on the amount of the costs of the suit awarded to the mortgagee,— 
at such rate as the Court deems reasonable from the date of the preliminary 
deciee, and 

(w) on the amount adjudged due to the mortgagee for costs, charges 
and expenses properly incurred by the mortgagee in respect ul the nmrtgage- 
security up to the date of the preliminary decree and added to iho murtgage- 
money,— at the rate agreed between the parties, or, failing such rate, at the 
same rate as is payable on the principal, or failing both such rates, at nine 
per cent, per annum , and 

(b) subsequent interest up to the date of realization or actual payment 
at such rate as the Court deems reasonable — 

(i) on the aggregate of the principal sums specified in clause (a) and 
of the interest theieon as calculated m accordance with that clause, and 

(«) on the amount adjudged due to the mortgagee in respect of such 
further costs, charges and expenses as may be pa>able under rule 10. 


12. Where any property the sale of which is directed under this Order 
j . V, . IS subject to a prior mortgage, the Court may, with 
to pVor mortgage ^ consent of the prior mortgagee, direct that the 

property be sold tree from the same, giving to such 


Notes. 

up to the expiry of the period of grace, 
theie is nothing in the Code compelling Court 
to do so The statutory authority for allow- 
ing interest at bond rate beyond the date of 
the preliminary decree appears to be in R 11 
and even that only says that the Court "may” 
order 140 T.C. 104=13 Pat L T. 545= 
1932 P. 332. Under R 11 (a) (tt) Court 
has power to award interest on costs of suit 
only from date of preliminary decree and 
not during the pendency of the suit 154 
I C 46=1935 OWN 228=1935 0. 263 
Under R. 11 (a) (i), Court has power to 
allow interest at the contractual late up to 
the date fixed for payment only on the 
“piinapal amount”, which means the prin- 
dpa! money secured by the deed of mort- 
gage and does not include interest which 
has accrued due before the suit. An order 
allowing interest at the contractual rate on 
the entire amount claimed in the suit, is 
therefore wrong (/btrf.) As regards in- 
terest subsequent to the date fixed for pay- 
ment, cl fb) of R 11 makes provision for 
mterest on the agregate of the pnncipal 
sums speafied in cl (a) and of interest 
thereon as calculated in acordance with that 
clause at such rate as Court deems reason- 
able The usual rate of interest allowed in 
such cases is 6 per cent, per annum and 
sufficient grounds have to be made out for 
allowing inteiest at a higher rate. (Ibid,) 
The awarding of future interest rests on the 
discretion of trial Court which will not 
without sufficient grounds be interfered with 
by appellate Court 139 I.C. 64=9 O.W. 
N 253=1932 0 2SS, 8 Luck. 315=10 0. 


W N. 173=1933 0 128; 1935 P. 98 See 
aho 154 I C 46=1935 OWN 228=1935 
0 263 as to award of subsequent interest. 
In case of mortgage the question as to the 
rate of interest is to be determined under 
R 11 and not S. 34 10 O.W N 173=1933 
0 128=8 Luck 315=144 I C 983. 

0 34, R 12 — The provisions of this 
rule apply to usufructuary mortgages. 30 
M 408 The rights of a prior mortgagee 
though ex parte, can be determined in a suit 
by pmsne mortgagee 27 I.C, 164 A 
sale without reference to a prior mortgagee 
and without his consent free of his mortgage 
IS irregular 19 I C 2 (R. ). Sale in 
execution of mortgage decree— Proclama- 
tion exempting purchaser from liability for 
outgoings prior to date of payment of pur- 
chase money— Charge for arrears of taxes 
to Corporation not mentioned— Rights of 
purchaser and decree-holder. 61 C. 956= 
38 C W N. 971=1934 C. 842 A puisne 
mortgagee has no power to sell free of prior 
mortgage without consent of prior mortgagee 
who therefore can subsequently sue on his 
own mortgage 47 C. 662=47 I A 11=38 
M L J 424 (P C ) The rule does not re- 
quire that the consent of the plaintiff is 
necessary or of any other person besides the 
prior mortgagee The rule does not more- 
over say that Court can make such an order 
only on the application of the plaintiff or 
any specified person The rule confers a 
generi power on Court which Court can 
exercise so long as the conditions are satis- 
fied on the application of anybody or even 
of its own motion Where in a sale of 
the mortgaged properties in execution of % 
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prior mortgagee :he same interest in the proceeds of the sale as he had in 
the propert} soid. 

. „ . 13. (1) Such proceeds shall be brought into 

Application 01 proceeds. aS follows ^ 

first, in payment of all expenses incident to the sale or properly 
incurred in any attempted sale ; 

secondly, m payment of whatever is due to the prioi mortgagee on 
account of the prior mortgage, and of costs, pioperly incurred in connection 
therewith ; 

thirdly, in payment of all interest due on account of the mortgage in 
consequence whereof the sale was directed, and of the costa of the suit m which 
the decree directing the sale was made ; 

fourthly, m payment of the principal money due on account of that 
mortgage; and 

lastly, the residue (if any) shall be paid to the person ptoving himself 
to be intersted in the property sold, or i£ there are moie such persons than one 
then to such persons according to their respective interests therein or upon their 
joint receipt. 

(2) Nothing in this rule or in rule 12 shall be deemed to affect the 
powers conferred by section 57 of the Transfer of Property Act, 1882. 

14. (1) Where a mortgagee has obtained a decree for the payment of 


Notes 

decree in a suit on a subsequent mortgage the 
pnor mortgagee applied puying the proper- 
ties be sold free of his pnor mortgages 
Held, that R 12 applied to the case and 
that executing Court had power to grant the 
order prayed for 157 I C. 40=1935 M 
4S3. But, see cmira 41 L.W. 565=1935 
M 660=^ M L.J 738, where it was held 
that a prior mortgagee can himself make 
no application under R. 12. It is the decree 
holdei in the suit who alone can make the 
application, when he makes it, the prior 
mortgagee, whose nghts must be safeguard- 
ed, has to be consulted as to whether he 
prefers to have the sale subject to or free 
of his mortgage It is not necessary 
that the decree should reserve rights 
admitted by the parties and order the sale to 
be subject to them As to how a decree 
which omits to reseivc such rights is to be 
construed, sec 29 M 84 A sale cannot be 
held subject to a puisne mortgage, whether 
the same is m favour of a third party or 
the deciee-holdcr, 25 M at 114. Where 
a purchaser in a mortgage decree by a pnor 
mortgagee to which the subsequent mortgagee 
was not a party is impleaded by the subse- 
quent mortgagee m his suit and the property 
is sold at auction against him, he is bound 
by the proceedings in that suit. He might 
either avail himself of the provisions of Rr 
12 and 13 and claim that the property should 
be sold fiee from his encumbrance and that 
his amount should be paid to him in Ae first 
instance, oi he may redeem the subsequent 
mortgage and prevent the sale of property 
By allowing the property to be sold against 
hun, he loses his right of redemption. If 
he does not avail himself of either of these 
rights and rests content with sale of the 
property taking place, subject to his pre- 


vious mortgage, he can have no remedy e.Y- 
cept that of suing on the previous mortgage 
provided limitation has not expired 147 
I C 380=1934 A L.J 188=1934 A 73. 

0 34, R 13 —Rule applies to sales held 
free of pnoi mortgages and the pimciple of 
the lule applies also to the appropiiation of 
sale proceeds held subject to a moitgage 28 
I C 691=25 M L.J 552. A puisne moii- 
gagec who is not a paity to the suit can 
claim the surplus sale proceeds 90 I C 
410 Rule 13 does not apply to the case of 
a surety who is made liable for interest 
under a mortgage decree The lule is meant 
to regulate the position as between the mort- 
gagor and moitgagce and to protect the posi- 
tion of the mortgagee Therefore when 
the mortgaged properties are sold undei the 
decree, the surety cannot claim that the in- 
terest must be deemed to have been paid oat 
of the sale proceeds under Cl. fS) of R 13, 
The claim for intciest due by the surety is a 
claim apart fiom the claim upon the mort- 
gage. It is m icality a separate cause of 
action. The surety still lemains liable to 
pay the interest due 1S8 I.C 126=1935 L 
334 

0 34, R 14: Scope —This lule does not 
apply to consent decrees, because the mort- 
gagor can waive the benefit of the rule 
157 I C 292=1935 N. 129 The rule is 
really intended to create a piohibition to the 
moitgagee securing the sale of the mortgaged 
property without first bnnging a suit for the 
sale thereof 16 L 640=1935 L. 672 (F 
B ) And also to a creditor w’ho has ob- 
tained a simple money decree m satisfaction 
of a claim ansmg under the mortgage to 
pul the mortgaged property itself to sale m 
execution of his decree as long as the mort- 
gage subsists 1936 A L.J. 692=1936 A 
663 Diflerence between the provisions of 
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Suit for sale necessarj’ 
for bunging mortgaged 
piopeity to sale. 


money in satisfaction of a claim arising under the 
mortgage, he shall not be entitled to bring the mort- 
gaged property to sale otherwise than by instituting a 
suitrfor sale m enforcement of the mortgage, and he 


Notes. 

this rule and S. 99, T P Act, is that by 
the repeal of S 99, a mortgagee can sell 
the mortgaged property on a claim uncon- 
nected with the moitgage See 1925 M W 
N 907=49 M.L J. 643, 33 M.L.J. 601= 
6 L.W 701 Also 35 B 248=13 Bom L R 
245. This rule is an exception to 0 2, 
R 2 The personal lemedy under a per- 
sonal covenant in a mortgage-deed cannot 
be had by sale of the property mortgaged 
63 I.C 303. Also 2 P.LJ. 55=38 I C. 
791. Where defendant bi ought a summary 
suit to enforce a charge which the mort- 
gagors had created in his favoui subsequent 
to the moi tgage, but he omitted to sue on the 
mortgage or reserve his rights to do so, held, 
on a subsequent suit on the mortgage by 
the defendant, that the suit was barred by 
0. 2, R 2; and that R 14 did not apply as 
it was confined to mortgages of immoveable 
property. 34 Bom.L R, 1615. The rule 
applies to enforcement of a charge for rent 
payable in money to the landlord by tenant 
39 M L J. 30==43 M 786 See contra 48 
I C. 694=42 M. 114, 1927 C. 884=104 I.C 
353 (1)=S5 C. 104 The rule does not 
apply to the case of a mortgage which did 
not or which could not come into operation. 
55 I C. 417. Nor to a consent decree in 
suit for dissolution of partnership, creating 
charge 60 C. 1467=149 I C 224=1934 C 
327 Where the compromise in which the 
liability tinder the suit promissory note be- 
came merged created a mortgage or charge 
and the decree that followed related to the 
satisfaction of the claim arising under the 
mortgage or charge, held, that R. 14 applied 
even if it be assumed that mortgage oi charge 
must precede the decree 138 I C 603=1932 
A.L J 486=1932 A 439 An older direct- 
mg security to pay does not amount to a 
decree for the payment of money vithm this 
rule 38 I.C 130 A sale in contravention 
of S 99 is merely irregulai and is valid 
unless set aside before confiimation 97 I C 
256 See aijo 11 0 W N. 1403=1935 0 
183 

Meaning of Terms — Moi tgagee” in this 
rule means the holder of a subsisting and 
effective mortgage 39 A 86=14 A.L J. 
902 The words “bringing the property to 
sale” include not only all the steps prelimi- 
nary to sale but the sale itself 41 I.C. 73 
=45 C. 530_ Only sale should not be held, 
attachment in execution of money decree is 
not prohibited. 18 I C. 201=4 0 L J 571. 

Charge —Rule applies only where the 
charge was created prior to decree 46 I 
C. 169 Also 1925 M W N. 907=49 M L 
J. 643; and not where money decree itself 
creates charge, 36 Bom L.R 523=151 I.C 
96=1934 B 241 See also 30 N L.R. 325 
=150 I.C. 492=1934 N. 147 Where mort- 


pgee pays Government revenue to protect 
his mortgage hen, his lemedy is 1W smt under 
this Older 5 P L J. 248=1 P.L.T. 225 A 
charge created by mil not compulsorily re- 
vihose terms the auction-purchaser 
could not be cognizant of, cannot be en- 
forced against the lattci 23 I C 867=1 
O L J 43 


Claim under MoRTOAro; —A mortgagee 
gi anting lease of property to the mortga- 
gor cannot biing to sale the property, under 
a rent decree based on the lease To escape 
this rule, the claim should be unconnected 
with the mortgage transaction, 1 P L.T. 
694=57 I.C 384 Also 41 A. 399=17 A. 
LJ 481, 1925 M 127=47 M.L.J. 798; 
44 B. 366=22 Bom L R. 131 Sce contra 
47 C 377=24 C N 229 (F.B.) A 
decree for costs in a smt for possession by 
mortgagee against mortgagoi can be execut- 
ed by sale of equity of redemption It is 
not a claim arising under the mortgage 35 
A 518=11 A L J 841 Also^ 20 I.C 89S 
—16 0 C 350 A decree-holder sedcing to 
execute his deciec for costs of the Privy 
Council against the property offered as se- 
curity must proceed by suit as it is a claim 
arising under the mortgage 27 I C 365= 
19 C.W N 178 A decree-holder getting a 
money decree on a mortgage bond with a 
declaration of hen on the property cannot 
bring the property to sale but must sue on 
the basis of the declared hen 40 I C 230 
=25 C L J. 354 A security bond for due 
performance of appellate decree can be en- 
forced m execution 18 I C 900=17 C L. 
J 267 (F B ) Also 1925 M W N. 907=49 
M L J 643, 149 I C 1104=1934 A L T 
865=4 A W R 514=1934 A 524 (1) A 
mortgagee can very well purchase eqmty of 
redemption sold in execution of a money- 
decree by a stranger. 43 I C 212=27 C 
L J 431. A mortgagee can sell mortgaged! 
property in execution, in a claim unconnect- 
ed with the mortgage. 30 I C 988=42 C. 
780; 18 P R 1916=33 I C 802; 20 I C. 
523=7 S.L R 11, 27 C W N 38=37 C 
L J 265 It IS not suffiaent if the claim is 
cumected with the mortgage It must also 
be one arising under the mortgage. Thus 
equity of redemption may be sold in execu- 
tion of money decree obtained by mortgagee 
for payment of land revenue to save mort- 
gaged property fiom revenue sale 1935 R 
438 Jee also 1936 R 47 


Money-decrees —W’here in a smt for sale 
only a money-decree was passed, the mort- 
gage havmg been held to be imenforceablc, 
this rule does not bar sale in execution of 
the money-decree 18 A L J 677=42 A 
566 Also 41 M L. J 160=14 L.W 331 ; 19 
A L J 728=43 A 677 Where therefore 
in a suit on a mortgage executed by a Hindu 
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may inslilule 3 uoli siMt notwithstanding anything contained in Order II, Rule 2, 


Notes. 

father, the son^ successfully impeach the 
mottga-'c as having been made without legal 
necessity or other lustifying cause and a 
simple money decree is passed against the 
father, R 14 is no bar to the decree-holder 
obtaining satisfaction of his decree by attach- 
ment and sale of the property covered by the 
mortgage-deed 157 I.C 1010=1935 A W 
R 431=1935 A. 507, so also where it is 
found that amount claimed is not charged on 
mortgaged property, and money decree above 
IS ei anted. 1935 A W R. 1216. Mortgage 
-—Suit on— Claim for money decree only— 
If bai to subsequent suit for sale. (1937) 1 
ML.[ 469 Moitgagee sued for money 
decree and stated in the plaint that he sur- 
rendeied the mortgage security, on applying 
for leave to execute the money decree against 
property which was security for loan, held, 
that mere averment in the plaint that the 
mortgagee gave up the right under ^ the 
mortgage for the purposes of the suit did 
not extinguish the mortgagee’s rights and 
that therefore provisions of R. 14 would 
apply. 13 R. 292=157 I C 363=1935 R 
132 A sale in execution of a money decree 
for the mortgage debt in favour of the 
luortMgee can be set aside in a redemption 
suit by the mortgagor even after confirma- 
tion of sale 46 1 C 493=28 C L.J. 151. 
Also 36 A 516=12 A. L.J 855. But see 
iontra 37 A. 165=13 A L.J 138 (F.B.). 
Also 41 B. 357=19 Bom L.R 75; 47 C. 
377=24 C W N 229 (F.B ) ; 18 P.R 1916 
=33 1 C. 802; 15 I.C. 589. The mortgagee 
purchaser m contraventon of this rule is 
not a trustee for the mortgagor 50 I.C 
472=1919 Pat H.C C. 92 Also see 47 C. 
377=24 C W.N 229 (F.B.) But when 
in a consent decree a charge was created, 
the decree can directly be executed and no 
separate suit to enforce the charge is neces- 
sary. 35 C L J. 61=1922 C 35 Also 2 
P. 787, 103 LC 449 Contra 22 Bom.L. 
R. 650=44 B. 981 It can have no appli- 
cation where the charge is created by the 
decree itself. 43 B. 631=21 Bom.L R 698 
=157 I.C. 292=1935 N. 129. But see 1935 
M W.N. 1236=69 M L.J 854, where it was 
held, that the holder of a decree which de- 
clares in favour of the plaintiff a charge on 
certain properties for unpaid purchase-money 
<annot bnng the properties to sale by execu- 
tion of the decree, without getting a prelimi- 
nary decree for sale as contemplated 0. 
34, R. 14. The rule does not apply to a 
case where a money decree is given under a 
different mortgage 49 B. 208=27 Bom.L. 
R. 202; 131 I.C 119=1931 A.L.J. 159=1931 
A. 350 Where the whole of the properly 
mortgaged was leased to the mortgagor by 
the mortgagee, a decree for arrears of rent 
represents in substance the usufruct of &e 
mortgaged property and the decree is a de- 
cree wluch the mortgagee has obtained for the 
payment of money in satisfaction of a claim 


arising under the mortgage So, he could 
not by reason of the provisions of R. 14 at- 
tach the property and put the same uo fnr 
sale. 162 I C. 402=1936 A.L.J. 1218=1936 
A 708. .See o/jo 40 C W N 343 A main- 
tenance decree-holder can proceed in exe- 
cution against the property charged under 
the maintenance decree. 47 I.C. 630=23 
M L T 355 Also 6 P L T. 802=4 P 
693 See also 12 P 359=145 LC 1=14 p’ 
L T. (Sup.) 1=1933 P 306. Even a de- 
cree-holder attaching a maintenance decree 
with charge, is entitled in execution to bring 
the charged property to sale. 148 I C 196 
=1934 N 83, Undei this rule property 
given as security in a compromise decree 
could not be subject to sale in execution of 
the decree. 37 I C 397. Where a money 
decree is ordered to be paid in instalments 
on the judgment-debtor executing a security 
bond hypothecatmg immoveable property foi 
the satisfaction of the decree and default is 
committed in the payment of instalments, the 
hypothecated property can be sold m exe- 
cution of the decree and a fresh suit is not 
necessary. 15 P 545=17 P L T, 434= 
1936 P. 289 The rule does not pre- 
vent sale of the mortgaged property 
of a surety under a compromise decree 
where the suit was for money 38 
A 327=14 A L.J 3^ Where secuiity 
IS given to a Court itself, a fresh suit upon 
the secuiity is not necessary. The security 
can be realised m execution. 30 C W N 
683=95 I C 908=1926 C 889 The de- 
fendant executed a security bond whereby 
he undertook to pay on behalf of another 
and he also undertook that if he failed to 
pay, hus properties mentioned in schedule 
attached to the bond were to be security and 
the plaintiff was to have first charge over 
them. The deed was duly registered The 
amount was not paid by both and plaintiff 
sued defendant for payment of the amount 
and on non-payment, sale of land offered as 
secunty was asked for Court gave only 
a money decree and plaintiff appli^ m exe- 
cution for attachment and sale of propcity 
Defendant objected that the properties cannot 
be sold except by a suit under R 14, for 
enforcement of mortgage. Held, that the 
suit of the plaintiff must be considered as a 
suit on a mortgage, that as the relief as to 
sale of property was refused in the suit, a 
suit under R 14 would be barred tmder 
Expl. 5, S. 11, that the mortgage was not 
existing after refusal of such relief and 
that plaintiff was entitled to have the decree 
executed by attachment and sale. 145 I C 
373=1933 R. 158 R. 14 relieves a plaintiff 
from the bar of res judicata contained m 
0 2, R. 2 but not the bar under S 11. 
145 I.C. 373=1933 R. 158. An arrange- 
ment for t^nlenance payable by a zemindar 
and his heirs to the junior members creates 
a charge on the assets of the Zemindary. 42 
M 581=36 M.LJ 164=23 C W.N. 549 
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(2) Nothing in sub-rule (1) shall apply to any territories to which the 
Tiansfer of Property Act, 1882, has not been extended 

15. All the provisions contained m this Order which apply to a simple 
hv the deoosit shall, so far as may be, apply to a mortgage 

of titAfeds and charges, by deposit of title-deeds Within the meaning of sec- 
tion 58, and to a charge within the meaning of section 
100 of the Transfer of Properly Act, 1882. 

Loc. Am. — [Oudh.] In 0. 34, R. 15, read R IS as R 15 (1; and add th(. fol- 
loT^ing as R. IS (2) — 

“(2) Where a decree orders payment of mone> and charges il on immovable pro- 
perty on de^fault of payment, the amount can he realised by sale of that pioperry in execu- 
tion of that very decree." 

ORDER XXXV. 


Plaint in interpleader- 
suits 


Interpleader. 

1. [S. 471.] In every suit of interpleader the 
plaint shall, in addition to the other statements neces- 
sary for plaints, slate — 

(a) that the plaintiff claims no interest in the subject-matter in dispute 
other than for charges or costs; 

(&) the claims made by defendants severally; and 
(c) that there is no collusion between the plaintiff and any of 
the defendants. 

2. [S. 472 ] Where the thing claimed is capable of being paid into Court 
or placed in the custody of the Court, the plaintiff 
may be required to so pay or place it before he can be 
entitled to any order in the suit. 


Payment of thing claimed 
into Court. 


Notes 

(P C.) The limitation period to set aside 
<;ale in conliavention of this rule is three 
yeais. 1920 P H.C C 259 Cf. 41 1. C. 
333=2 P L J. 587 Where a person hypo- 
thecates his properties as security for mesne 
profits that might be awarded by an appel- 
late Court and executes a bond without 
naming the obligee, a suit to enforce the 
obligation against the surely is not mam- 
tainable The remedy is by application m 
the original suit itself to make the surety 
a party and pass a decree against him for 
mesne profits 42 A 158=46 I A. 228=33 
M L.J 302 (P C ) 

0. 34, R 15. — ^Where in a suit for the 
recovery of money, defendants accept a 
personal decree against themselves, and sub- 
mit to a declaration in the decree that a por- 
tion of their immoveable property shoula be 
charged for payment of the decretal amount, 
the decree is nothing but a personal decree, 
and although it also creates a charge, it 
cannot be regarded as a decree under 0. 34 
ISO I C. 95=1934 N. 140. The rule applies 
to enforcement of a charge, payable in 
money 39 M.L J. 30=43 M 786, Be- 
cause the words of S. 100 of the T P. 
Act are very wide the provisions of S. 68 
as to the liability of a mortgagor apply to a 
person creating a mere charge also. 33 I. C 
321=27 M.L.J. 494. A charge-holder is, 
as much as a mortgagee, enttled to a per- 
sonal remedy in the event of deficiency of 
the proceeds of sale. 59 C. 1314=140 I.C 
788=36 CW.N 709=1932 C 775. A per- 


son who has obtained a charge decree ui 
respect of a property for roy'mties due to 
him fiom the property, has no right to insist 
on retaining possession of the property as 
against an execution purchaser till his dues 
arc paid, when the possession held by him 
IS not attributable, to the mortgage or charge 
He can insist on his due being paid ii he 
has been let into possession by the moit- 
gagor on the person against whom the 
charge was held But when his possession 
IS not so attributable, but wrongful, as 
having been wrested from the execution- 

urchaser, he cannot insist on possession 

eing retained till his dues, ie , the amounts 
due under the charge decree are paid I L. 
R (1937) 1 C 203=64 C L J 280=1937 
C. 129 

0 35, R. 1.— When the preliminary de- 
cree is passed in an interpleader suit it be- 
comes to all intents and purposes a partition 
suit 1930 M. 988=60 M L.J 79. Inter- 
pleader-suit— Interest suffiaent to disentitle 
plaintiff from suing— Applicability of Eng- 
lish Law See 4 R 465 Where a mort- 
gagee does not deny an assignment by him 
of bs rights under the bond but contends 
that it is void, the mortgagor is not hound 
to bring an interpleader-suit making the 
mortgagee and his assignee to interplead as 
between them 1 L.W 419=15 M L T 
331; 23 I.C. 607=27 M.L J. 134. 

0. 35, R. 2. — ^Investment of_ money de- 
posited in Court pending decision with a 
party is objectionable as the successful pstrty 
is entitled to fte moneys from Court with- 




1016 


Tite Cni’- CousT Manual (Imperial Acts). [0. 35, R . 3 

3, [S. ■^76.j 'tV'here anj of the defendants in an interpleader-suit is 
„ , , , . actually suing the plaintiff in respect of the subiect- 

Procedure ^vhere .iefen- . J- 


dant is suing plaintifl 


Agents and tenants maj 
not institute interpleader 
suits. 


matter of such suit, the Court in which the suit against 
the plaintiff is pending shall, on being informed by 
the Court in which the interpleader-suit has been instituted, stay the proceed- 
ings as against him ; and his costs in the suit so stayed may be provided for in 
such suit ; but if, and in so far as, they are not provided for in that suit, they 
may be added to his costs incurred in the interpleader-suit. 

Procedures! fiuth«r, ns ''”•1 0) At the first hearing the Court 

(а) declare that the plaintiff is discharged from all liability to the 
defendants in respect of the thing claimed, award him his costs, and dismiss 
him from the suit , or 

(fe) if it thinks that justice oi convenience so require, retain all parties 
until the final disposal of the suit. 

(2) Where the Court finds that the admissions of the parties or other 
evidence enable it to do so, it may adjudicate the title to the thing claimed. 

(3) Where the admissions of the parties do not enable the Court so to 
adjudicate, it may direct— 

(o) that an issue oi issues between the parties be framed and tried, and 

(б) that any claimant be made a plaintiff in lieu of or in addition to the 
original plaintiff. 

and shall proceed to try the suit m the ordinary manner. 

5. [S. 474.] Nothing in this Order shall be deemed to enable agents to sue 
their principals, or tenants to sue their landlords, ^r 
the purpose of compelling them to interplead with 
any persons other than persons making claim through 
such principals or landlords. 

Illustrations.- 

(a) A deposits a box ot jewels with B as his agent. C alleges that the jewels were 
wrongfully obtained from him by .4. and dlaima them fiom B B cannot institute an 
interpleader suit against A 9nd C 

(b) A deposits a box of jewels with B as his agent. He then wntub to C foi the 
purpose of makina: the jewels a secuiity for debt due from himself to C A a'fterwards 
alleges that Cs debt is satisfied, and C alleges the contrarj*. Both claim the jew^els from 
B B may institute an interpleader suit against A and C 

6. [S. 475.] Where the suit is properly instituted, the Court may provide 

^ ^or the costs of the original plaintiff by giving him a 

^ ^ charge on the thing claimed or in some other effectual 

way. 

ORDER XXXVI. 

Special Case. 

1. [S. 527.] (1) Parties claiming to be interested in the decision of any 
Power to ac * <luestion of fact or law may enter into an agreement 
Court’s opinion ® Writing stating such question in the form of a case 

, « for the opinion of the Court, and providing that, 

upon the finding of the Court with respect to such question,— 

Notes. 

out further proceedings 24 M L T. 404= 

19 I.C, 219. 

0 35, R 4 — ^tntei pleader suit— Non- 
appearance of claimants— Procedure 53 
I C 365=21 Bom L R 948. 


I xjora K 'im. 

0. 35, R 5 . — K Rail\\ay Companj by 
acceptmg goods for carriage does not be 
come the agent of the consignor withm the 
meamng of. the rule. The Company ma> fiU 


an inteipleader suit. 28 I C 948=17 Bom. 
L R 339 A tenant has no right to bung 
a suit to determine which of the t^^o de- 
fendants, both of whom claim rent from 
him 13 bs landlord. 48 I.C 733, 13 I.C 
40=15 C L J. 6S3. 

0 36, R. 1.— Where a special case is 
stated by consent it can only be re-opened 
by mutuajl consent 43 B 281=20 Bora. 
T..R 839 
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(a) a sum of money fixed by the parlies or to be determined by tlie 
Court shall be paid by one of the parties to the other of them ; or 

(&) some property, moveable or immoveable, specified in the agree- 
ment. shall be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, some 
othei particular act specified in the agreement. 

(2) Every case stated under this rule shall be divided into consecutively 
numbered paragraphs, and shall concisely state such facts and specify such 
documents as may be necessary to enable the Court to decide the question raised 
thereby. 

2. [S. 528.] Where the agreement is for the delivery of any property, or 

for the doing, or the refraining tiom doing, any 
Where value of subject particular act, the estimated value of the pioperty to 
niattei must be s a e delivered, or to which the act specified has i e’fcr- 

ence, shall be stated m the agreement. 

3. [S. 529.] (1) The agreement, if framed in accordance with the rules 

hereinbefore contained, may be filed in the Couit 
Agreement to be filed and which would have jurisdiction to entertain a suit, the 
registere as sui . amount Or value of the subject-matter of which is the 

same as the amount or value of the subject-matter of the agi cement. 

(2) The agreement, when so filed, shall be numbered and registered as 
a suit between one or more of the parties claiming to be interested as plaintiff 
or plaintififs, and the other or the others of them as a defendant or defendants; 
and notice shall be given to all the parties to the agreement, other than the 
party or parties by whom it was presented. 

4. [S. 530.] Where the agreement has been 
Parties to be subject to filed, the parties to it shall be subject to the jurisdic- 
Court's jurisdiction. tion of the Court and shall be bound by the statement 

contained therein. 

5. [S. 531.] ( 1) The case shall be set down for hearing as a suit institu- 
ted in the ordinaiy manner, and the provisions of 
Hearing and disposal of apply to such suits SO far as the same 

are applicable. 

(2) Where the Court is satisfied, after examination of the parties, or 
aftei taking such evidence as it thinks fit,— 

(o) that the agreement was duly executed by them, 

(b) that they have a bona fide interest in the question stated therein and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as in an ordi- 
nary suit, and upon the judgment so pronounced a decree shall follow. 

ORDER XXXVII. 


Summary Procedure on Negotiable Instruments. 

Application of order. 1. [S. 538.] This order shall apply only to 

(o) the High Courts of Judicature at Fort William, Madras and 
Bombay : 


Notes. 

0 36, Rr 2 and 3. — Wheio the case 
referred began by saying that the parties 
had concurred m stating the question of 
law anSmg theiein in accordance with the 
Code for the opirion of the Court and ended 
by setting out the question but it did not 
contain an agreement by the paities to pay 
money or deliver property consequent on 
the finding by the Court, held, that the pio- 
visions of S. 90 and 0 36, R, 2 of the 
Code were not satisfied Under these sec- 
1-128 


tions the filing of a proper agieement is^ 
necessarj condition. 32 Bom.L R 416— 
1930 B.’ 232 Special case submitted for 
opinion and declaration — Other efficacious 
remedy open to parties under Special Act— 
Case whether one “fit to be decided” . {lb%d ) 
0 37, R 1.— Other conditions being 

fulfilled a suit on a Shah Jog hundi will he 
under 0 . 37 98 I.C. 78^1927 S. 90. 

Suit on hundi or in the alternative for com- 
pensation is maintainable under 0 37, 1928 
S 86=107 I C 218 A suit on a nego- 
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(c) The Court of the Judicial Commissioner of Sind ; and 

2an> other Court to which sections 532 to 537 of the Code of Civil 
Procedure. 1832, have been already applied. 

Loc Ams —[Allahabad.] M Cl^ ftf) any Coiiit m the Piovinct of Agia exei- 
01 sing the powers of a Small Cause Court”. 

[Calcutta.] 0 37, R. (1), Sch. 1. 

In R 1 of O 37. in the first schedule- 

fa) in cl (c) the word “and" shall be omitted, 

(6) after d (c) the following dause shall be meried, namely— 

“(cc) all Civil Courts (except Courts of Small Causes) m the districts ot Chitta- 
gong, Dacca, Pabna and 24 Pargauas; and”. 

[Lahore ] Rule 1 Add the word ‘and’ and the following as Q. (e) 

(e) The C^iurts of the District Judge and the Subordinate Judges of the First Clas- 
of the Delhi Protvince and the Courts of the District Judges and Subordinate Judges dt 
the first class m the avil districts of Lahore and Amritsar in the 'Provmce of the Punjab. 

2. ( 1 ) All suits upon bills of exchange, hundis or piomissory notes rna>, 
in case the plaintiff desires to proceed hereunder, 
Institution of summary beinstitutedbypresentingaplaintinthefoinipres- 
suits upon bills of exchange, ^j-ibed ; but the summons shall be in Form No. 4 m 
® Appendix B or m such other form as may be from 

time to time prescribed. 


Leg Ref 

^ Q. (J) has been omitted by the Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937; and it ran as follows — "(6) 
the Chief Court of Lower Buima;’’ 

2 Notifications under S. S38 of Act XIV of 
1882 in the various list of Local Rules and 
Orders, The Notifications are kept in force. 

S 1S7. 

Notes. 

liable instiument provided for under 0 37, 
kUs under the category of suits of the 
nature referred to in S. 128 (2) (/) and 
Art 5 of Limitation Act applies to such 
cases. 1927 S. 90=98 I.C. 78. 0. 37 

refers only to the mode of tri^ m suits and 
does not confer any jurisdiction. 13 I.C. 
244=5 S.L.R. ISS. In a suit on promis- 
sory note oral agreement as to payment of 
interest cannot be set up to obtain a decree 
thereon. 49 C. 716=1922 C S13. Where 
m a suit on a pro-note under 0, 37, de- 
fendant applies for leave to appear and de- 
fend the suit, and Court doubts the smeenty 
of the defence, it should grant leave on con- 
dition that he should pay into Court the 
amount claimed, 60 I.C. 639=12 L.W. 
712. In summary suits under 0. 37, it is 
impossible to go into partnership accounts 
and so the plea that it is part of partneiship 
account cannot be raised. 9 I C. 299 
Cl (e) to R 1, added by lahore High 
Court, IS not ultra vitvs. 8 L. 156=9 Lah 
L.J 57=1927 L. 174. Subordinate Judge 
invested with Small Cause powers has not, 
when exerasing those powers, authority to 
act under R. 1 Si M. 491=55 M.L.J. 

't 114=1928 M. 517 

O. 37, R. 2.— The effect of R. 2 is that 
if Judge refuses leave to defend or gives 
leave on terms which defendant is not able to 
comply with, the plaint is taken to be admit- 


ted and plaintiff becomes automatically entitl- 
ed to a decree So such an order is a ‘judg- 
ment’ witlim the meanmg of cl 15 of the 
Letters Patent and an appeal lies therefrom 
34 Bom L R. 252=1932 B 163. The accep- 
tor, drawer and endorser may be sued m one 
suit 16 C. 804 The operation of S. 80 
of the Negotiable Instruments Act is not 
excluded by this rule On the olhei hand, 
It makes S 79 or 80 of the Negotiable 
Instruments Act, as the case may be, speci- 
fically applicable to a case filed under 0, 37 
of the Code. Where a person claimed ir 
the plaint 33 per cent, interest on instru- 
ments of debt which contained no agree- 
ment as to the exact rate of interest, held. 
interest should be awarded at the rate of 
6 per cent, from the date of bundles to 
the date of decree and subsequent mteresi 
also at the same rate thereafter 56 M 398 
=1933 M 299=64 M L.J 117. Interest 
cannot be recovered unless specified in the 
note and no evidence regarding any agree- 
ment to pay can be given 30 C. 446 
0 37 contains provision for summary pro- 
cedure, which is antagonistic to an investi- 
gation of claims to a set-off, unless of the 
clearest description. 49 I.C. 193=12 S L 
R 70. An affidavit in support of an appli- 
cation for leave to defend as required murt 
disclose facts sufficient to support the appli- 
cation (Ihid,) Firm being sued— Partner 
entering appearance should obtain leave to 
defend SO B 666=1926 B. 585. If a 
defendant who has o'btained no leave to de- 
fend a summary suit can ask the Court 
to make the decretal amount payable by in- 
stalments 50 B. 262=1926 B. 250=94 I 
C. 9. Suit under— Plaintiff's right to costs 
—Suit cognisable by Small Cause Court- 
Need for certificate of Judge— Presidency 
Small Cause Courts Act, S. ^ 56 C. 484 

=33 C.W N. 95=1929 C. 560. In a suit on 
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(2) [S. 532.1 In any case in which the plaint and summons are in such 
forms, respectively, the defendant shall not appear or defend the suit unless he 
obtains leave from a Judge as hereinafter provided so to appear and defend; 
and, in default of his obtaining such leave or of his appearance and defence in 
pursuance thereof, the allegations m the plaint shall be deemed to be admitted, 
and the plaintiff shall be entitled to a decree. 

l[“(a) for the principal sum due on the instiument and for interest cal- 
culated in accordance with the provisions of section 79 or section 80, as the case 
niaybe,ol Negotiable Instruments Act, 1881, up to the dote oi the institution 
of the suit, or for the sum mentioned in the summons, whichever is less, and for 
interest up to the date of the decree at the same rate or at such olhei rate as 
the Court thinks fit ; and 

(&) for such subsequent interest, if any, as the Court may order under 
section 34 of this Code ; and 

(c) for such sum for costs as may be prescribed : 

Provided that if the plaintiff claims more than such fixed sum tor costs, 
the costs shall be ascei tamed m the ordinary way. 

(3) A decree passed under this rule may be executed forthwith.”] 

Loc. Ams —[Bombay ] In sub-rule (1) of R. 2 of 0. 37 after* the wordi “pro- 
inissoiy notes” the following words shall be tnsetried, namely:— 

“And all suits in which the plaintiff seeks only to recover a debt or liquidated demand 
in money payable by the defendant with or without mterest, arising on a contract express 
or imphed, or on an enactment where the sum sought to be recovered is a fixed sum of 
monqr or in the nature of a debt other than a penalty, or on a guarantee, where the claim 
a^[ainst the principal is in respect of a debt or a liquidated demand only.” 

[ibngoon.] In 0. 37, R 2, sub-rule (2), the following shall be merted after the 
words “pursuance thereof" — 

“Or of his applymg for such leave within ten days from the service of the summons 
on him and on proof that the summons was duly served on him more than ten days beifore.” 
3. [S.533.] (1) The Court shall, upon application by the defendant, give 


Leg Ref. 

^ Substituted by Act XXX of 1926, S. 4. 

Notes. 

a promissory note the plaintiff referred to the 
pledges in respect of the jewellery for pay- 
ment of money due m respect of the pro- 
missory note but asked leave under 0 2, 
R 2 to reserve his right as such pledgee 
The defendant applied for leave to defend on 
the ground that since the execution of the 
promissory note \arious amounts had been 
paid in satisfaction and that upon proper 
account being taken it would be found that 
the amount claimed was in excess of the 
amount due Held, that leave to defend be 
granted on the defendant giving security for 
costs only 1936 C 476 

Instalment order— Jurisdiction to hear 
DEFENDANT —At the time of passing a decree 
under R, 2, Court has jurisdiction to hear 
defendant on the question whether or not 
the amount held to be due from him should 
Tie made payable by instalments. The effect 
of R. 2 IS not to abiogate the jurisdiction 
of Court which it otherwise possesses in res- 
pect of it 11 R 424=1933 R. 245 

0. 37, R 3 • Leave to defend— Grant of 
—Test —The question to be considered on 
an application under R. 3 is whether or not 
a triable issue is disclosed by defendants on 
■affidavit or otherwise; a triable issue meaning 
a plea which is at least plausible Once 
Court comes to the conclusion that there is 


a triable issue m the case, it must grant leave 
to defend without requiring defendant either 
to pay the amount claimed into Court or to 
furnish security therefor; such a condition 
must be imposed only in exceptional cases 
where, for instance, there appears to be so 
grave suspicion that Court comes to the con- 
clusion that the defence is put in only m 
order to obtain further time Held, on facts, 
that leave to defend must be granted but 
that as there was a strong suspicion in the 
mind of Judge with regard to a part of 
the defence raised, he was asked to furnish 
seciuity to the extent of half of plamtifPs 
claim, 1934 S 191. Where, in a smt on 
bundles, defendant himself showed that the 
bundles were not without consideration, held, 
that he could not be granted leave to de- 
fend the suit. 14S I.C. 725=1933 L. 440. 
V\^ere the Court is not satisfied with the 
bona ftdes of the defendant, and vague and 
indefinite assertions have been made by him 
to gain time, it is open to the Court to grant 
leave to defend only conditionally, i.e., on 
the defendant paying into Court the amount 
claimed (1920 M. 969, Foil ) 165 I. C. 
166=1936 L. 584 

Leave to defend— When to ae uncondi- 
tional— Triable ISSUE— Meaning of —If a 
defendant in a summary suit sets up a de- 
fence in his affidavit m support of his appli- 
cation for leave to defend, which, if he 
should succeed in proving, would enttle him 
to succeed in the suit, the Master or the 
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leave lo appear and to defend the suit upon affidavits 
Iiefendant shou'iiig de- ^hidi disclose such facts as would make it mcumbent 
fence on merits to ha\e holder to prove consideration, oi such other 

leave to appear Court may deem sufficient to support the 

application. 

(2) Leave to defend may be given unconditionally or subject to such 
terms as to payment into Court, giving security, framing and recording issues 
or otherwise as the Court thinks fit. 

Loc Ams. — [Bombay.] In R. 3 of 0 37, the following sub-rule (3) shall be 
inserted — 

“(3) The pi divisions of S 5 of the Indian Limitation Act, 1908, shall apply to appli- 
cations under sub-rule (1) " 

[Lahore.] In R. 3 the following sub-iule (3) shall be inserted.— 

“(3) The pioivisions of S 5 of the Indian Limitation Act, 1908, shall apply to appli- 
cations under sub-rule (1)." 


4. [S. 534.] After decree the Court may, undei special ciicumslances, 
^ ... set aside the decree, and if necessary stay or set aside 

Power to set aside ecree execution, and may give leave to the defendant to 
appear to the summons and to defend the suit, if it seems reasonable to the 
Court so to do, and on such teims as the Court thinks fit. 


5. [S. 535.] In any proceeding under this Order the Court may order the 
bill, hundi or note on which the suit is founded to be 
Power to order bill, etc , forthwith deposited with an officer of the Court, and 
further order that all the proceedings shall be 
stayed until the plaintiff gives secuiity for the costs 
thereof. 


Notes. 

Court heanng the application has no disci e 
tion in the matter, and unconditional leave 
to defend must be granted. A triable issue 
in such a case has been raised, and it is not 
open lo the Master or anybody else othei 
than trial Judge to go into the ments and 
find out whether the case of the defendant is 
true 58 M 116=68 M L J. 16 In a sum- 
mary suit, if the defendant raises a triable 
issue, he must be given an opportumty to 
have his case tried, but at the same tune the 
plaintiff should not suffer by any concession 
‘shown to the defendant 41 L.W. 573=1935 
M, 302=t)8 M L J 407 

Re\ ision —It will not be right to crystallise 
into 1 lilts of law the circumstance under 
which the Court, in the exercise of the dis- 
cretion tested m it by R. 3 (2), can demand 
security. If in any particular case High 
Court is satisfied that Ac discretion has been 
arbitrarily or pert'ersely exercised, it will 
interfere m revision 161 I C 1^=43 L. 
W 298=1936 M. 246=70 M.L J 241. 

O 37, Rr 3 and 4 —Ex parte decree 
in summary suit— Remedy of defendant not 
obtaining leave to defend 11 I C. 433. 
High Court has power to extend lime withm 
which a defendant can come in and obtain 
leave to defend. 3 C. 539; 18 B. 717; 6 
Beng.L R App 64 Where defendant 
shows a defence apparently real, leave to 
appear and defend will be granted. 6 Beng. 
L R. App. 64 Application under R. 
Question to be deaded is whether there is 


tnable issue between the parties and where it 
exists leave should be gi anted without re- 
quinng deposit or secunty from defendant 
98 I C 72=1927 S 60 Summary suit 
on a bill of exchange— Counter claim for 
damages 120 I.C. 528 Where money is 
deposited by a defendant as a condition pre- 
cedent to the setting aside of a deciee under 
the lule, the decretal amount is a charge on 
the deposit if final judgment is passed 
against the defendant. Court is not 
competent to enquire into the ownership of 
the monev' deposited. 38 I C, 481=32 M L 
J 503 An order charging the property 
of an insolvent-debtor for the re-payment 
of plaintiff’s claim on condition of gi anting 
permission to defend his suit is a permanent 
charge till le-paymenl of claim 58 I. C 
10=^ C W N 401. Summary suit— Leave 
to defend granted on condition of furnishing 
secunty— Condition not fulfilled— £.v parte 
decree— Same if appealable— Propriety of 
interlocutor} order whether can be chaJleng- 
ed 32 Bom L R 660=125 I C 438=1930 
B 364 

Appe.\l -An appeal lies from an older 
refusing to set aside an ex parte decree Z 
B 644. See 42 C 735. 

O 37, R 4 —An older rejecting an ap- 
plication under this rule is not appealable 
An appeal is competent from the decree 
passed under 0 37 and the rejection of an 
application under R. 4 could also form a 
ground of appeal preferred against the decree 
passed. 39P.L R J. &K 11 
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6. [S. 536.] The holder of every dishonoured bill of exchange or pro- 

missory note shall have the same remedies for the 
Recovery of cost of not- recovery of the expenses incurred in noting the same 
ipg for non-acceptance or non-payment or otherwise, by 

‘ reason of such dishonour, as he has under this Order 
for the recovery of the amount of such bill or note. 

7. [S. 537.] Save as provided by this Order, the proceduiein suits here- 

under shall be the same as the procedure m suits 
Procedure in suits. instituted in the ordinar}^ manner. 

ORDER XXXVIII. 

Arrest and Attachment before Judgment. 

Arrest before Judgment. 

1. [Ss. 477 and 478 ] Where at an} stage of a 
Where defendant may be Other than a suit, of the nature refenedtoin 

^ secu- ggotion 16, clauses (o) to Cd), the Court is satisfied, 
rity for appearance. otherwise.- 

(a) that the defendant, with intent to delay the plaintiff, or to avoid any 
process of the Court or to obstruct or delay the execution of any decree that 
may be passed against him,— 

(i) has absconded or left the local limits of the jurisdiction of the 
Court, or 

(ii) IS about to abscond or leave the local limits of the jurisdiction of 
the Court or 

(ill) has disposed of or removed from the local limits of the jurisdiction 
of the Court his property or any part thereof, or 

{b) that the defendant is about to leave British India under circum- 
stances affording reasonable probability that the plaintiff will or may thereby be 
obstructed or delayed in the execution of any decree that may be passed against 
the defendant in the suit, the court may issue a warrant to arrest the defendant 
and bring him before the Court to show cause why he should not furnish secu- 
rity for his appearance : 


Notes. 

0. 38, R, 1 —An application in writing 
to enforce an award under Sch II, para 20, 
becomes a suit for the purposes of 0 38 

dealing with attachment before judgment 
1927 B 259=29 Bom L.R. 342=101 I C 
430 Arrest before judgment— Security for 
appeal ance — Order when to be passed — Prin- 
ciples guiding in passing orders See 50 M 
27=1926 M 584=50 M L.^J. 348 
ScxirE AND Object of. — The object of the 
surety bond this rule is to secure the rights 
of judgment-creditoi Governmeut is not 
interested in the proceedings in any way. 28 
I C 92=8 SLR 270 Small Cause Court 
cannot attach immoveable property. 28 C 
W N 16=1924 C 193 Rulings to the con- 
trary are not now good law See now Act J 
of 1926 Mere fact that an appeal is pend- 
ing against a decree is no reason for not 
enforcing execution by anest when the exeai- 
tion has not been stayed. 1924 L. 360 
Mortgagee, Right of —A mortgagee can- 
not obtain an order for attachment before 
judgment of the mortgagor’s other proper- 
ties, simply on the ground that mortgagoi 
had suffered his other pioperties to be sold 
in execution of other decrees for payment of 
Government Revenue. He must show that 
r had been deliberately and fraudu- 


lently clfecling sales or mortgages of his 
other properties with a view to defeat morl 
gagec’s light to personal decree 140 I C. 
457=36 C VV N 746=1932 C. 790 See also 
33 Bom L R 514=1931 B. 329 (3 P 966, 

46 C 245. 16 A 186, Fol ) 

[i LUSTRATivE CASES —Where the master of 
a ^C!)Sel IS sued for repairs done to the 
vessel, and he is about to leave the juris- 
diction of Couit with the vessel, he can 
be arrested under this rule 14 C 695 
An officer pioceeding from Burma to Eng- 
land on leave, and who resides for a few 
days at Madras can also be arrested 8 
M 205 Minor defendant without guaidiaii 
—Conditional order of attachment of pio- 
perty is valid 106 I. C 142=1928 M. 1 
Suit for Damages for Malicious AiTACHr 
Mg-w T —Where an application to vacate order 
for attachment before judgment was not 
prosecuted to its conclusion, no suit for 
mahcious attachment is maintainable as long 
as the original order of attachment had not 
Sea set i.de 59 C. 1073=36 C W. N 
447=1932 C 821 Injunction restraining 
alienation of properties— Prejudice to busi- 
ness capacity and loss of faith m credit 
not grounds for award of damages 59 G 
108^139 I C 515=36 C W N 323=1932 
C. 695 



1022 


'liJK Civii- Court Manual (Imperial Acts). [0.38, R. 2 


Piovidcd tliaL ihc defendant shall not be arrested if he pays to the officer 
entrusted with the execution of the wan ant any sum specified m the warrant as 
sufficient to satisfy the plaintiff's claim ; and such sum shall be held in deposit 
by the <-ouit uiuil the suit is disposed of or until the fuiiher ordei of the Court. 

2 [S. 479.] (1) Where the defendant fails to show such cause the Court 

shall ordei him either to deposit in Court money or 
Security. property sufficient to answer the claim against 

him, or to fuinish security for his appearance at any lime when called upon 
while the suit is pending and until satisfaction of any decree that may be passed 
against him m the suit, or make such order as it thinks fit in regard to the sum 
which may have been paid by the defendant under the proviso to the last preced- 
ing rule 

(2) Every surely for the appearance of a defendant shall bind himself, 
in default of such appearance, to pay any sum of money which the defendant 
may be ordered to pay m the suit. 

3 [S 480.] (1) A surety for the appearance 
Procedure on application Qf ^ defendant may at any time apply to the Court in 
by surety to be discharge . became such surety to be discharged from 


his obligation. 

(2) On such application being made, the Court shall summon the defend- 
and to appear or, if it thinks fit, may issue a warrant tor his ariest in the first 
instance. 

(3) On the appearance of the defendant in pursuance of the summons 
or warrant, or on his voluntary surrender, the Court shall direct the surety to 
be discharged from his obligation and shall call upon the defendant to find 
fresh security. 


4. [S. 481.] Where the defendant fails to comply with any order under 
rule 2 or rule 3, the Court may commit him to the 
Procedure where defen- ^^yil prison until the decision of the suit or, where a 
dant fails to furnish secun- jg passed against the defendant, until the decree 

has been satisfied : 


ty or find fresh security 


Notes. 

O. 38, R. 2.— Where a warrant of arrest 
IS ordered under R. 1 and the person pro- 
ceeded against offers to furnish security, the 
secunty should be limited to the amount 
claimed S6 C 700=1929 C. 732 Wheie 
a surety under R 2, pve a bond to produce 
defendant when called upon to produce him 
and plaintiff decree-holder having made his 
apphcation against the surety the latter pro- 
duced defendant in Court but it appeared 
that defendant had previously applied for 
being adjudicated an insolvent and had ob- 
tained exemption from ariest, held, that the 
surety satisfied the condition of his bond 
when he produced defendant m Court and he 
was under no legal liability to see that he 
was in an attachable condition. 38 L. W 
832=65 M.L.J 793=1934 M. 24 A surety 
bond which provides that the liability of the 
surety extends to paying the amount claim- 
ed m the suit in the event of a decree being 
passed is not illegal 115 I C 244 (1). 
Money paid into Court by a defendant arrest- 
ed before judgment sufficient to answer the 
plaintiff’s claim, is ear-marked for the suit 
and IS subject to the hen of the plaintiff for 
his decree amount in case he succeeds. 41 
M. 1053=36 M L.J. 355. His lien subsists 
even when the claim of decree-holder is dis- 


allowed but subsequently upheld in appeal 
97 1 C 1020=51 M L.J 436=1926 M. 1104. 
Insolvency of defendant before decree does 
not vest the money m Official Receiver. 
(Ibid ) The case is different if security 
is given for the appearance of defendant. 
(39 M 903 ; 29 B. 405. Dist.) (Ibid.) 0. 
21, R 63 requires a claimant whose objec- 
tion to an attachment before judgment has 
been disallowed to bring a suit on his title 
within the period prescribed by Art, 11. (41 
M 23, overruled.) 41 M. 849=35 M.L.J. 
231 (F B.). 

O 38, R. 3 —Section 135 of the Contract 
Act has no application to the case of a 
surely under this rule and his obhgation con- 
tinues even though the parties to the suit 
entered into a compromise on the strength 
of which a decree was passed by the Couit 
37 M L J 435=43 M 272 Order dis- 
charging surety but directing judgment-deb- 
tor not to leave the Cxiurt— Legality. 1929 
L. 163 Surety’s apphcation for discharge 
—Production of judgment-debtor— With- 
drawal of application of discharge— Subse- 
quent insolvency of judgment-debtor— Surety 
not discharged from his obligations 6 R. 
241=1928 R 184=111 I.C. 15 

0. 38, R. 4 —Imprisonment under this 
rule becomes after decree, imprisonment m 
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Provided that no person shall be detained m prison under this rule in any 
case for a longer period than six months, nor for a longer period than six 
weeks when the amount or value of the subject-matter of the suit does not 
exceed fifty rupees: 

Provided also that no person shall be detained in prison under this rule 
alter he has complied with such oider. 


Where defendant raaj be 
called upon to furnish secu- 
rity for production of pro- 
perty. 


jittaciment hejore Judgment. 

5 [S. 483.] (1) Where, at any stage of a suit, 

the Court is satisfied, by affidavit or otheiwise, that 
the defendant, with intent to obstiuci or delay the 
execution of any decree that may be pasacl against 
him, — 


Notes 

execution of a decree 7 B 431. Where 
in execution of a money decree, the share 
of a Hindu co-parcener in the family pro- 
perty was attached dunng his lifetime and 
brought to sale after his death his interest 
passes to the auction-purchaser and precludes 
the title arising from survivorship. [4 M 
302, (Foil ): 5 C. 48 (P C ), 25 C 179 
(P C.), Ref ] 24 I C. 667=1914 M.W.N 
733 

0 38, R 5 Scoff, of Rule —Application 
to restrain person temporarily from with- 
drawing amount at his credit and Couit’s 
order thereon are really for attachment be- 
fore judgment 16 I C 473, 1929 R. 94. 
It is essenhal that plaintiff must make out 
a pnma facie case before any attachment be- 
fore judgment or an injunction can be grant- 
ed Court must be satisfied that interfer- 
ence IS necessary to prevent injury which is 
irreparable, and that the nmdiief or incon- 
venience likely to arise in consequence of 
refusal will be greater than that from grant- 
ing it Neither an attachment nor an in- 
junction should be lightly granted. It is 
only where it is essental that property' should 
be kept m its existing condition pending the 
suit that the Court should interfere under 
0 38, R. S (1) or under 0 39, R 1 61 

C 814=38 C.WN 771=1934 C 694. At- 
tachment before judgment confers no nght 
on the party who obtains the order of attach- 
ment. 37 A. 578=13 A.L.J 732; ISI I.C. 
317=59 C.L J 18=1934 C. 426 Nor does 
it give any interest in the attached property 
30 I C 38=21 C L J 614. A person gets 
no rights through his attachment before judg- 
ment, if the defendant is adjudicated insol- 
vent after the attachment but before the de- 
cree and the property vests m Official Re- 
ceiver 117 I C. 145=1930 S 127. Where 
during pendency of a suit defendant agreed 
and paid a certain amount into the hands 
of plaintiff’s pleader in part satisfaction of 
the money to which plaintiff may become en- 
titled and plaintiff subsequently obtained a 
decree but meanwhile another creditor filed 
an application in insolvency and defendant 
was adjudged insolvent after the decree in 
the earlier suit had been made Held, that 
the money deposited with plaintiff's pleader 
in the earlier suit did not form part of the 


assets of the insolvent and original plaintiff 
was entitled to appropriate the same towards 
his decree 145 I.C 826=37 CW.N 475= 
1933 C. 625. The property may be moveable 
or immoveable, and it is immaterial whether 
It IS in the actual possession of defendant or 
of some other peison on his behalf. 17 A. 
82, 9 Bom.L R. 540 A conditional order of 
attachment that simply prevents the property 
from alienation by the minors pending the 
disposal of the application for appointment of 
a guardian is not invalid merely because the 
guardian proposed appears in Court and says 
he IS unwilling to act. 106 I.C. 142=1928 
M 1 

Order for attachment under— Grounds 
FOR— Proof of present intention —In an 
application for an attachment before judg- 
ment under R 5 (1), plaintiff must tho- 
roughly satisfy Court that defendant intends 
to obstruct or delay the execution of any 
decree that_ might be passed against him or 
with such intent is about to ■ffispose of his 
properly Mere vague allegations are not 
sufficient, nor would the mere fact that de- 
fendant has m the past mortgaged or dis- 
posed of his property be a sufficient ground 
for levying attachment There must be a 
present intention Where the affidavit in sup- 
port of application for attachment is sworn 
not by plmntiff hunself, but by an employee 
of his, who states that defendant is trying 
to or IS about to dispose of his properties 
with intent to obstruct and delay the exe- 
cution of the decree, and that the statements 
are based partly on mformation -and partly 
on belief— w'lthout stating which are based 
on belief, and which on information 
held, that the affidavit was defective and 
inadequate, and that the attachment 

was rightly refused. Under R. 5 (1), the 
Court may be satisfied “otherwise", i.e., 
from admissions in the objections filed by 
the defendant, if there are such admissions 
61 C 814=38 C W N. 771=1934 C. 694= 
38 P.L R. 772=1936 L, 33. It is doubtful 
if circumstances would ever arise which 
would justify Court in allowing an order of 
attachment m respect of property under the 
control of the Court of Wards. 150 I.C. 
1142=1934 N. 169 (2). Where it was 
alleged that defendant company were real- 
ising their assets to prevent satisfaction of 
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(a) IS about lo dispose of the whole or any part of his property, or 


Notes. 

plaintiU'? Claim, ndd, dial it wa^ a fit case 
to order attachment before judgment 
l.C. 719=193^ L S94. An order of attach- 
ment befoie judgment can only be made 
aftci defendant fails to show cause to the 
contiaiy or to furnish security ^ I ^ 
107 19du \ W.R 362=1936 A.L J 314— 
163 T C 336=1936 A 408 The power 
should be exercised only on clear pioof of 
the e'^stence of the niischief aitiied at, 5 
Pat.L.T 124=1924 P. 312 If Court acc.pts 
the View that defendant has no intention of 
alienating the property, there is no power to 
order attachment (/bid.) Intent to ob- 
itiuct or to delay the execution within the 
terms of the lule must he clearly proved. 
Vague allegations will not suffice. 23 Bom. 
L.R 1228^ B 431; 1928 P. 172=44 1 C. 
240 [.fee also 41 I C. 89 ] Trustee fail- 
ing to produce accotmts. Defendant 
attempting to dispose of property duiing 
pendency of suit is not enough. 45 B. 1256 
=23 Bom L R 550 Allegation that de- 
fendant is running into debts is not suffi- 
cient. 1927 C 354=101 I.C. 9=31 C W. 
N 432. See also 94 I C 880=1926 C 855 
Court ought to withdraw attachment before 
judgment on the dismissal of a suit Attach- 
ment is not however revived by reversa^of 
the dismissal on appeal 9 I C 918—13 
C L J 243. An attachment applied for 
before judgment but actually effected aftei 
decree has still the force of the attachment 
before judgment. 42 M. 1=35 M L J. 387. 
Dismissal of the subsequent execution appli- 
cation will not put an end to the attachment 
(Ihd.) An attachment before judgment 
ceases to be operative on the dismissal of 
the fiist application for execution. (17 N. 
LR 121, Foil.) 1922 N 81 Where pro- 
perty is attached before judgment a decree 
in plaintiff’s favour does not determine the 
attachment which continues in force 1919 
Pat.H C C 465=53 I C 20 An attach- 
ment followed by decree prevents the ac- 
crual of title by suivivoiship where judg- 
ment-debtor dies after attachment of decree 
but before the order for sale 24 I.C 320 
=26 M L!J. 517 An attachment before 
judgment becomes one in execution on an 
appWhon for execution, and R S7 of 0, 21 
will apply to it equally with the other rules 
of 0 21 63 I C 712=17 N.L R 121; 

31 Bom L.R 1101=1929 B 455 Civil 
Couit has no power to issue a wanant of 
attachment before judgment on property 
situated without its jurisdiction 25 I.C. 
77] Sec also 8 M 20; 5 B.H.C R 570, 
24 C L J. 533=22 C W N 160 But set 
1926 L. 330=93 I C 361; 1928 L 376 
Property outside the jurisdiction of High 
Court— Mode of attachment See 94 I C 
116=1926 B 278=28 Bom L.R 380 Sec 
0. 38, R 13 newdy added by Act I of 1926, 
which was passed to set at rest the con- 
flict of lulings beti\oen the different High 


Courts regarding the power of a Court of 
Small Causes to order attachment before 
judgment of immovable property As to 
the conflict of ruhngs before Act I of 1926 
see 1923 C 176 , 49 C. 994; 1925 C. 1. S-J 
C. 275; 82 I.C 109=40 C.L.J 119; 28 
C.W N. 1056; 48 M 488=1925 M. 589* 
43 I C 717,53 IC 814; 46 C 7l7=3i 
C L.J. 179 There is no suit before Court 
until the application to sue in forma pan- 
pens has been granted Consequently Court 
has no jurisdiction to attach defendant’s 
property before judgment before application 
is filed as a suit 25 C L J 159=21 C V’ 
N 870 A mortgagee may, after prelimi- 
nary decree, attach other properties of the 
mortgagor, if the hypothecation is insuffi- 
cient and mortgagoi intends to dispose of 
his other properties fraudulently 46 C 
245; 37 A. 423=13 A.L J. S6S; 1929 L 402 
Mortgagee decree-holder selling portion of 
mortgaged property and realising substan- 
tial amount— Remainder not sold— Applica- 
tion by him to attach iion-mortgaged pro- 
pel lies— Maintamabilily 1936 A L J 314 

=1936 A. 408 Attachment before juda- 
raent— Money deposited by suicties for le- 
leasc of attachment— Assets held by Court- 
Rateable distribution, 26 C.W N 169= 
1922 C. 19. A surety’s liability ceases as 
soon as the first Court dismisses the nut 
His liability IS not revived by appellate 
Court subsequently decreeing plaintiff 
claim 29 I C. 271=147 P L R 1915, 47 
M L J 523; 12 B 71, 5 R 492 See also 
12 Bur L T 89=52 I.C. 930 But if trial 
Court decrees the suit, and appellate Court 
dismisses It and second appellate Court 
restores the deasion of trial Court, the 
liability of surety is also restored 34 
Rang 361=1936 Rang 342 Surety eiilei- 
ing into agreement befoie Inal Coui't is 
bound bv decree passed in appeal Si B 31 
=1927 B 84=99 I.C 820 But jet S R 
492 Where a surety bond has been given 
for the property attached before judgrnent 
the decree in the suit can be executed against 
the surety also 45 I C 429=11 S.L R, 
122 Surety under— Bond— Amount of— 
Bond providing for liability of suiety for 
decretal amount and not value of property 
lo be attached— If illegal 1936 C. 143 The 
liability of the suiety is the same whether 
the judgment has been arrived at by the 
Courts a.fter a icgular trial or on an award 
passed by the_ arbitrator appointed in the 
suit Arbitration is an ordinary* incident of 
the suit. (Ibid.) An order of dischaigt 
of surety without notice to the parties is 
rcscmdable at the instance of any party, 
37 1 C. 919 

Notice to P.vriy— Form of Notice,— 
Issue of notice to defendant is absolutely 
necessary before an oider is passed Where 
no notice is issued, no foundation is laid 
foi an action under R. S (3) Before pass- 
ing the order of attachment before judg- 
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[S. 484.] (ft) is about to remove the whole or any part of his property 
from the local limits of the jurisdiction of the Court, 


Notes. 

tTjtiiit. the Couit must faitlixullj- and stnclly 
caxrj out the stringent procedure as laid 
down m R 5 and no short cuts are per- 
missible 38 P L.R. 772=1936 L. 33. An 
ordei granting appheaton for attachment 
befoie judgment without issuing notice to 
defendant under 0 38, R S (1) can he 
deemed to have been one under 0 38, R 6 
and IS therefore appealable under 0. 43, R. 1 
(q). (Ibid.) Even if there is no appeal 
against the order, the Court may treat the 
memorandum of appeal as an application for 
rension, and can interfere on the ground 
that the order of the Court below is unjust 
and unfair and was passed in defiance of 
the legal pioceduie prescribed by the Code 
(Ibid.) Notice to the party under R. 5 
should be sent on Form No 5, Appendix F 
Issuing notice on the general form merely 
directing the defendant to appear on the date 
fixed and show cause against the application 
and informing that if he did not appear and 
show cause the application would be is- 
posed of in his absence amounts to an irre- 
gularity and IS objectionable though not 
necessarily wholly allra vires or void ab 
mtio 148 I C. 509=1934 A 456. The 
wording of 0. 38, R. 5 and of Form No. S 
in Appendix F to the Code, ^ows that the 
legislature intended that the notice to the 
defendant to furnish security or to show 
cause against it and the order for the‘-Cc>.»- 
ditional attachment of his property should 
be issued simultaneously and in one and the 
same form Where, iheiefoie, the notice 
issued under that rule only directed defend- 
ant to show cause why the application for 
attachment before judgment should not be 
allowed and it did not appear that any notice 
was to be (or in fact), issued to him about 
the furnishing of secunt}, held, that the 
wariant was illegal, the icsislance whereto 
was no offence undei S 186 of the Penal 
•Code Held, further, that even if a notice 
lelating to security was in fact issued to 
defendant, as it was not consolidated with 
the order of attachment, the requirements of 
law were not fulfilled 146 I. C 183=1933 
A.L.J. 932=1933 A 759 Appendix F, 
Form 6— Surety bond undei— Pai ties entei- 
ing into compiomise— Suretj is disdiarged. 
54 B 118=1930 B 122 Attachment be- 
foic judgment— Security— Attaching credi- 
tor whether acquires charge on money de- 
posited 32 I C 190=39 M 903 
Order Conditional under R 5 fS) can- 
not be made without accompanying order 
under R. 5 (1) to furnish security or to 
show cause why it should not be fuimshed 
57 I C 9Cf7. Where a conditional order 
for attachment before judgment has already 
been issued it is not ncce-ssary to issue or 
serve a fresh order of attaclimeut before 
judgment aftci the conditional order is 
made absolute. 37 C W N 1164. Secu- 
1-129 


nty and attachment whether can be ordered 
^the same time 1927 C. 354=101 l.C. 9 
—31 C W N 432. \\Tiat is not a condi- 
Uonal ordci. 33 l.C. 689=23 C L.J, 392. 

e contemplates attachment of property 
which the defendant is about to dispose of 
"^77?^ alieady disposed of. 

Procedure under R S Alee 106 l.C. 808 

AIe-Vning of Words. -The words “to pro- 
duce and place at the disposal of the Couii' 
refer only to such property as is capable of 
being produced in Couit 17 A. 82 “L 
satisfied,” meanmg ot 13 C. L.R 356: 16 
A at 188 

Mortgage Suit. — In a mortgage suit, 
plaintiffs, sometme after applying for final 
decree, and before final decree was m fact 
passed, applied for attachment before judg- 
ment of the defendant’s properties on the 
ground that he was about to dispose of his 
other properties m order to defeat the per- 
sonal decree that may be passed against him 
under R 6, Held, that the appheation was 
maintainable at that stage. 1933 A.L.J 
37- -1933 A 191 As to power of Court to 
order attachment before judgment of mort- 
gagor’s other properties, see also 33 Bom 
L R 514=1931 B 329 (3 P. 966 , 46 C 

245. 16 A 186, Foil ) Sec also 140 I C. 
457=36 C.W N 746=1932 C 790. Where 
a plaintiff m a mortgage suit has no light 
m a personal decree be cannot apply for 
enforcement of personal remedies. His 
icmody is limited to bnngmg the mortgaged 
property to sale and he can only obtain a 
lemedy from the date of the auction sale 
Until that auction sale he has no light to 
take possession of the property of any income 
of the pioperty Under those circumstances 
Couit has jurisdiction to appoint a receivei 
under 0. -Id oi pass an order of attachment 
before judgment undei O 38, R S or a 
temporaiy injunction iindei 0 39. ISO I C 
1035=1934 A L J 561=1934 A. 772 
also 146 I C 338=1933 A.L J 1269=1933 
A. 557 But the lulings of the other High 
Courts are otherwise. See notes to 0. w, 
R 1, imder heading "In mortgage sidi". 
infra 

Property ouiside Jurisdiction can be the 
subject-mattei of an order of attachment 
before judgment 9 R. 561=1932 R. 279. 

Foreign State Property m Civil Court 
constituted under Order in Council under 
Foieign Junsdiction Act is not competent 
to attach before judgment movable property 
of a defendant British subject which is in a 
foreign State. 134 I C 822=1931 L. 723 
xAppeal.— Order rejecting application for 
attachment— Absence of conditional order— 
Appeal from order rejectmg — Afainlainabi- 
Ut}' Sec 14 Pat. 1, The Code does not 
contemplate appeal from order directmg the 
defendant to furmsh security. 50 C 215 
=1923 C 039 Appeal lies from order of 
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the Couit may direct die defendant, within a time to be fixed by it, either to 
furnish securiiy, m such sum as may be specified in the order, to produce and 
place at the disposal of the Court, when required, the said property or the value 
of the same or such portion thereof as may be sufficient to satisfy the decree,, 
or to appear and show cause why he should not furnish security. 

[S. 483, last para.] (2) The plaintiff shall, unless the Court otherwise 
directs, specify the pi operty required to be attached and the estimated value 
thereof. 

[S. 484, last para.] (3) The Court may also in the order direct the condi- 
tional attachment of the whole or any portion of the property so specified. 

6. [S. 485.] (1) Where the defendant fails to show cause why he should 
not furnish security, or fails to furnish the security 
Attachment where cause required. Within the time fixed by the Court, the 
not shown or security not oider that the property specified, or such 

® portion thereof as appears sufficient to satisfy any 

decree which may be passed in the suit, be attached. 

(2) Where the defendant shows such cause or furnishes the required 
security, and the property specified or any portion of it has been attached, the 
Court shall order the attachment to be withdrawn, or make such other order as 
it thinks fit. 


Notes. 

attachment made imdei 0 6. (Ihd.) 
Wiere apphcatioii for atlachmcut before 
judgment is dismissed by the Court of first 
instance after hearing the defendants no 
appeal lies against that order. 33 I.C. 689 
=23 C.L.J 392; 146 I.C 838=1933 A.L. 
J. 1269=1933 A. 557. See also 14 P. 1. 
Appeal from ordei is not limited to tlie 
grounds mentioned in Rr. 5 and^ 6 Ordei 
under R, 5 diat certain properties are not 
attachable is main^nable. Such an appeal 
does not become infructuous by the subse- 
quent passing of a deciee. S3 C.L.J. 289 
=37 CW.N. 978=1933 C. 757. Where 
Court directed defendant to give securitj- 
for satisfaction of any decree that may be 
passed in favour of plaintiff and noted that 
on failure of security being furnished fur- 
ther action under R. 6 -viould be taken and 
defendant failed to furnish security, heM, 
that appeal against the ordei was maintain- 
able though no formal ordei of attachment 
had been made 148 I C 719=1934 L 594. 


Revision. — No revision lies from ordti of 
dismissal of application for attachment 
before judgment. See 146 I C 338=1933 
A.L J. 1269=1933 A 557 
Compensation for Wrongful Aitach.- 
MENT —Compensation undei S 95 can be 
awarded even in respect of conditioml 
aiiachmenis before judgment 35 C W N. 
546. Where the only ground put forward m 
application iias that unless the attachment 
was made plaintiff in the event of success 
would have difficultj in realising the decretal 
amount, an order nf attachment would be 
entirely unjustified Where such applica- 
tion was granted the case is clearly one m 
which defendant is entitled to reasonable 
compensation against plaintiff under S 95. 


151 I C. 283=11 0 W.N. 1135=1934 0. 
429 (2) 

O 38, R 6 —As to scope of R. 6, see 
107 I.C. 276 (1). Order conditional undei 
R 6 cannot be passed unless the defendant 
has failed to furnish security, or fails to 
show cause 57 I.C. 907. Sec also 1927 
C 354=101 I.C. 9. Scope of enquiry— 
Procedure prescribed by 0. 21, Rr. 58 and 
59— Applicability— Person not having interest 
in propel ty whether can apply 48 C.L.J. 
594=115 I.C 268=1929 C. 162, 1928 L. 
445 (1) Court attaching a debt either be- 
fore jud^ent 01 in execution has no power 
to enquire mto the truth or existence of 
the alleged debt. 34 L W 906=61 M L. 
J. 863. Application for attachment— Coun 
ordering petition closed on respondent 
undertaking not to ahenate properties— 
Appeal lies against order 1928 M W N. 
125 ( 50 C 215, Ref ) See also 140 I.C 

95=1932 A L J 228=1932 A 269. In smt 
on promisson’ note, plaintiff obtained attach- 
ment before judgment and thereupon a thud 
person stood surety and executed a 'bond 
which recited “If the suit is to be decreed 
m favour of the plaintiff in accordance with 
the plaint he can recover the decree amount 
from me peisonally and from my properties 
and it the suit is to be dismissed the secunty 
bond should gel cancelled On this condi- 
tion this bond is executed ” Subsequently 
the suit was dismissed for default but was 
afterwards restored to file, and a decree was 
passed in favour of the plaintiff. Held, that 
the security bond had reference to the 
ultimate issue of the suit in tnal Couit and 
that the icstoration of the suit dismissed for 
default also icstored the bond and that the 
surety cculd therefoie he proceeded against 
and made liable, 58 M. 721=^1 L.W. 479 
=68 M.L.J 444 (F.B.). 
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7. [S, 486.] Save as otherwise expressly provid- 
Mode of making attach- ed, the attachment shall be made m the manner 
provided for the attachment of properly in execution 
of a decree. 


8. [S. 487.] Where 

Investigation of claim to 
property attached before 
judgment. 


9. [S. 488.] Where 

Removal of attachment 
when security furnished or 
suit dismissed 


any claim is preferred to property attached before 
judgment, such claim shall be investigated in the 
manner hereinbefore provided for the investigation of 
claims to property attached in execution ot a decree 
for the payment of money, 
an order is made for attachment before judgment, 
the Court shall order the attachment to be withdrawn 
when the defendant furnishes the securii) lequired, 
together with security for the cost of the attachment 
or when the suit is dismissed. 


Notes. 

0 38, R. 7 — The mode of executmg 
attachment before judgment is the same as 
that provided for attachment after decree 
IS passed In the case of immoveable pro- 
perty die procedure presenbed by 0. 21, 
R. 54 should 'be adopted 37 C W.N. 1164 
=1934 C. 251 The meaning of the saving 
clause in R 7 is that attachment befere 
ludgment in ordci to be effective must com- 
ply vmth the pronns^ons of Rr 5 and 6. 
Older of attachment before judgment can 
only be made after defendant had failed to 
■nhow cause to the contraij or to furnish 
the security lequired Where defendant has 
not been seived with notice under R. 5 to 
furnish security or to show cause, the at- 
tachment IS illegal and Hlira vires 1933 
A.L J 1501=1934 A 165 When there is 
an attachment before attachment, time for 
consideration of the question whether the 
attached debt is due to ludgmentrdebtor can 
be decided when the garnishee order is going 
to be enforced 146 T C 457=1933 A 481 
Order of attachment before judgment of 
moveables found at a certain place does not 
authorize the naoir to take away the things 
from that place, 59 C L J 389=1934 C. 
780 No property can be declared to be 
attached unless first the order of attachment 
has been issued and secondly m execution of 
that Older the other thmgs prescribed by 
the rules in the Code have been^ done. 
VlTieie however there was no positive evi- 
dence that the attachment was not effected 
lu accordance wnth law and no such conten- 
tion was raised in the lower Court, held, 
that Court should give effect to the presump- 
tion regal ding the legulanty of official acts 
and proceed on the view that there was a 
\alid attachment duly effected. 58 C 598 
=134 I C 561=1931 C. 763 
0 38, R 8 —This rule which prescribes 
the manner of investigation, is silent as to 
the result 0 21, R 60 does not apply 
to claims to pioperty attached before judg- 
ment 20 B at 4^7. See also 41 M, ^ 
=39 I C 863 The effect of 0 38, R. 8 
IS to make 0 21, R. 63 applicable to orders 
passed on objections to attachment before 


judgment 9 R 561=1931 R. 279, En- 
quiry under — Scope of — Power of Court to 
decide question of title. 119 I.C. 555= 
1929 P. 747. See also 146 1 C. 457=1933 
A 481; 1933 A 953=147 I C. 482 Tt is 
not necessary for any person who has a 
claim to property attached before judgment 
to prefer a claim, though he may do so if 
he wishes under the provisions of R. 8 
His failure to do so, however, cannot 
amount to any negligence or justify his sub- 
sequent claim being dismissed undei the pro- 
viso to 0. 21, R 58 (1) 31 N L.R. 426 

=1935 N 222. See also 168 I.C. 364= 
1937 P. 245. 

0. 38, R, 9. — On dismissal of a suit, 
attachment before judgment ipso facto comes 
to an end and does not levive when an 
appeal is lodged . 45 C 780=22 C W N. 
927, 113 I C. 63=1928 M. 976, even 
though Court did not pass an order with- 
drawing It 53 M 334=1930 M. 514=58 
M L J 675 (F.B.) (Overruling 56 M.L J. 
70) Even dismissal of a suit for default 
puts an end to attachment. It is not revived 
on the subsequent restoration of suit 9 R. 
472=134 I C 748=1931 R 281. [But see 
58 M 721 (F.B ) (noted under 0. 38, 
R. 6) ] The last words of R. 9 are merely 
directory They do not mean that in the 
absence of an order removing the attachment 
on the dismissal of a suit, the attachment 
before judgment is rendered a perpetual at- 
tachment (Ihd ) When a suit is dismiss- 
ed attachment before judgment terminates 
without any order of Court and if the 
judgment is reversed on appeal or annulled 
on review the judgment does not revive it so 
as to affect alienations made before the 
dale of such reversal. Even where plamtiflF 
on the reversal of the decree of first Court 
dismissing his suit and on appeal gets a 
decree m his favour and re-attaches the pro- 
pel ty in suit his claim is not one enforceable 
under the original attachment 1933 A L J 
1501=1934 A 165 On the abatement of 
the suit the attachment before judgment also 
abates, but does not revive when the abate- 
ment IS set aside. 47 C L J, 282=1928 C. 
234=109 I C. 164 Smt ui 0. 38, R 9 
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Attachment before judg- 
ment not to affect rights of 
strangers nor bar decree- 
holder from applj'iijg for 
sale. 


10. [S. 489.] Attachment before judgment shall 
not af ect the rights, existing prior to the attachment 
of persons not parties to the suit, nor bar any person 
holding a decree against the defendant from applvinp 
for the sale of the property under attachment m exe- 
cution of sucli decree. 


11. [S. 490 .] Wheie property IS under attachment by virtue of the pro- 

Property attached before visions of this Order and a decree is subsequently 
judgment not lo be re* passed in favour of the plaintiff, it shall not be neces"^ 
attached in execution of sary upon an application for execution of such decree 
to apply for a re-attachment ot the property. 


Notes. 

does not include proceedings m appeal 5 
R 492=105 [ C 540=1927 R 310. But see 
3l B 31. Suiety foi removal of attach- 
ment— Liability ceases on dismissal of suit 
5 R. 492=105 I C. 540=1927 R 310; 1929 
R ButJfuSlB 31. 

0. 38, R 10.— 0. 38, R 10 is not limited 
to lights iH rein 23 C.L J. 115=21 C.W 
N, 158 Attachment before judgment only 
prevents alienation of property by judgment- 
debtor and does not confei any priority of 
title on attaching creditor It is no bar to 
attachment by another dcciee-holder. ISl 
I C. 317=59 C L J. 18=1934 C. 426. See 
also ISI I.C. 683=1934 P 413. Agreement 
by attachmg creditor consenting lo sale of 
attached property does not require registra- 
tion as atta^menl confers no nght or in- 
terest in him. 151 I C 683=19^ P. 413. 
Attachment has no effect against the Official 
Assignee 26 M. 673. See 21 B 273, 17 
U 144; 31 Bom L. R. 320. See S. 53. 
When adjudication is made, insolvent’s pro- 
per^, vests m the Receivers and the Re- 
ceiivers' nghts are not affected by prior at- 
tachment, whether attachment is before judg- 
ment, or after decree. Attachment by it- 
self does not give the attaching cieditor 
any charge or lien on the property’, nor docs 
It give him any priority m respect of the 
property attached as against the Offiaal 
Assignee or Receiver 145 1 C 695=29 N 
L.R 303=1933 N 229, The effect of an 
attachment before or after judgment is the 
same provided that m the former case a 
decree is made for the plaintiff at whose 
instance the attachment t^es place. 26 C. 
531; 33 C W.N 805 When a person at- 
taches property he also attaches the profits 
thereof. 12W.R, 391 A re-attachment of 
property after decree does not imply an 
abandonment of an attachment obtained be- 
loie decree 6 C. 129 (P.C.) , 16 I.C. 384; 
56 C. 416 Where the attached decree is sold 
in executon of another decree the attach- 
ment ceases, and no further proceedings can 
be taken against the property on the 'basis of 
that attachment, 2 P.L.T. 240=61 I.C 
922 Attachment before judgment— Property 
ioldr— Decree— Proceeds recovered by pre- 
vious decree-holder — Suit to recover share, 
45 B 360=22 Bom L.R 1407. Attachment 
before judgment— Money decree-holder— 
Right to proceed against property— Priori- 


ties 91 1 C 93 (2)'=1926 R 85 An 
agreement tor sale entered into before an 
altachinent before judgment is perfectly 
valid and can be enforced 106 I C 356= 
1928 P 199=9 P L T 5 So also' su^e- 
quent sale iii puisuance of contract of sale 
prior to attachment is not void. 1936 N 
163. Sse also 1937 N. 143. 

O. 38. R. 11.— Where there is an order in 
execution for sale of a property attached 
before judgment under Art. 11, Limitation 
Act, the period of limitation is one year to 
set aside the order. 44 M 902=41 M L J. 2S. 
Butsee also 4111. 23. This rule gives the 
same effect to an attachment before judg- 
ment after a decree is passed as an attach- 
ment aftei judgment. 2 P L.T. h9=6 P.L. 
J. 332. 0. 38, R. 9 refers to what ts^es place 
while suit is pending R. 11 provides for what 
is to happen when suit is disposed of. After 
decree is passed attachment becomes one in 
execution and ceases to be one before judg- 
ment. S3B 543=31 Bom LR. 652=119 I.C. 
769 — 1929 B. 321, Attachment before judg- 
ment— Decree passed in favour of attaching 
creditor— Subsequent attachment and sale of 
the same by a third party— Sale not confirm- 
ed— Original attachment i'? revived. 99 I.C 
895=^ CL.J. 553=1927 C. 240. Attachment 
actually made after judgment cannot be 
deemed m law to be made before judgment, 
simply because it happens that the applica- 
tion for such attachment was made before 
the judgment was actually passed The 
legal effect of the attachment come.s into 
being only when the attachment is actually 
made, and Its nature is defined also by the 
time when it is made and not when it is 
ordcied. 1937 M 84. There must be some 
unmistakable declaration of the decree- 
holder's intention to execute the decree, 
before the attachment before judgment can 
become an attachment m execution of the 
decree. (Ibid ) It ordinary ca‘>es such an 
election or declaration of intention would 
be made by presenting an execution applica- 
tion, but in every case it is not necessary 
that it should be done in this manner and m 
no other. If intention to execute can be 
inferred by other ciicumstances it is suffici- 
ent, ( Ibid.) 

Attachment befoee Judgment of Joint 
Family Property— Survivorship.— An at- 
tachment before judgment of a coparcener's 
interest, when not followed by a decree 
during the said coparcener's lifetime does 
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12. Nothing in this order shall be deemed to authorize the plaintiff to 
apply for the attachment of any agricultural produce 
Agricultural produce not iu the possession of an agriculturist, or to empower 
attachable before judgment, the Court to order the attachment or production of 
such produce. 

l[13, Nothing in this order shall be deemed to empoviei any Court of 
Small Causes to make an order for the attachment of immovable property.] 
ORDER XXXIX. 

Temporary Injunctions and Interlocutors Orders. 

Temporary Injunctions 

Cases in which temporary [S, 492,] Where in an> suit it is proved by 

injunction may be granted affidavit or otherwise,— 

Leg. Ref. sell the right, title and interest of his debtor, 

^ This lule was inserted by Act I of 1926. the balance of convenience is in favour of 


Notes. 

not operate to defeat the light of survivor- 

ship 1931 MWN 1015. 

0 39* Applicabiuty.— 0 39 is appli- 
cable to proceedings in liquidation of com- 
pany. 1926 L 525=98 1 C 10. 

Scope —Court’s powers under this order— 
Application for attachment before judgment 
—Undertaking by defendant— Acceptance by 
Court and dismissal of application— Defend- 
ant subsequently acting in breach of under- 
taking— Jurisdiction to punish. 44L.W 714 

0. 39, R 1: Principle of Temporary 
Injunction —The granting of temporani 
injunction IS a matter of discretion. 26 M. 
168(174): 1933 L. 203=14 L 330, 1933 N. 
1^=146 1 C 727, As to inherent powei to 
issue temporal y injunction, see 1934 .S 179; 

I.C. ^3=1933 1 73 There is no general 
rule to guide the discretion of Courts. 29 1 
C 855=21 C L J. 469 If the Court 6nds 
that there is a substantial question to be 
investigated and that matters should be pre- 
served in status quo till final disposal of that 
question It IS sufficient ground for granting 
injunction (,Ibid.)’, 103 I.C 167=1928 5.82, 
110 I.C. 621 9^5 0/^0 1934 L 26 (2)=154 I.C 
421 Issue of temporary injunction is govern- 
ed by the same principles as the grant of a 
permanentmjunctionat the trial of a case. 
That the suit would become mfructuous if it 
did not issue is by itself no ground in law if 
there was no pnma facie case made out m 
support of It. 14 L 330=1933 L. 203 The 
real point is not how the question should be 
decided at the hearing of the case, but 
whether there is a substantial question to be 
investigated. 1922 L. 356 Court must first 
see that there is a bona fide contention^ bet- 
ween the parties and then on which side in 
the event of success the balance of incon- 
venience will He if the injunction does not 
issue. 1922 L. 356; 5 LLJ. 262=1923 L. 
227; 1926 C 837=95 T C 667=43 C L.J 405 , 
1926 P. 318=96 1 C 623 ; 1929 5. 182 , 1930 S. 
287. In granting tempoiary injunction Court 
has to see balance of convenience and incon- 
venience of both sides. 661.(1. 599 , 46 C. 
1001=23 CW.N 677. 146 I.C 67, 1933 L. 
621; 151 I.C 862=1934 5 136. When mort- 
gagee or attaching creditor is proceeding to 


the creditor, that no injunction should issue 
in such cases, and all that Court might do 
ex tnajeun cautela is to require the creditor 
to give an undertaking that at the time of 
the sale, whether it be through Court or 
otherwise, the intending purchasers should 
be informed of the pendency of the suit. 
1929 S 182. There must be a probability of 
theplaintift succeeding, 18 1 C 394=17 C. 
W.N. 964 . 24 L W 839=1927 IL 188=99 I.C 
383. When a decree has been passed against 
a party who is himself seeking the injunction, 
the Court has no jurisdiction whatever to 
grant the injunction, merely because an 
appeal is pending in another suit, on the 
ground that the piopcrty is m danger of 
being wrongfully sold m execution 43 L 
W. 383=1936 M. 270=59 M 744=70 M.LJ 
257. The Court will have to be satisfied 
that the applicant has a Prwia facte case and 
further that the protection of his interest 
requires that an injunction should issue 
temporarily 17 I C 219=23 ML.J. 316; 
1927 M. 188=99 1 C, 383 . 29 P L R 50 , 103 1 
C 372; 110 IC 118=1928 L. 235, 156 1 C. 
698=1935 S. 128 The applicant mu<5t also 
show an actual or threatened violation of 
that right, productive of irreparable or at 
least serious damage, his conduct must be 
such as not to disentitle him to assistance . it 
should be fair and honest, and in particular 
there must be no acquiescence or delay. 
There must be a greater convenience in 
granting than in refusing the injunction ; 
and equally efficacious relief must not be 
obtainable by any other usual mode of pro- 
ceedings, except m case of breach of trust. 
160 I.C 569=1936 Pesh. 11 That the defen- 
dant would not he worse off if injunction IS 
granted is no proper ground for its grant. 
15 P 404=17 PL.T. 109=1936 P. 226 
Where a plaintiff out of possession claims 
possession, the Court will not grant _an 
injunction against a defendant in possession 
under a claim of _ right unless the threatened 
injury would be irreparable 46 C 1001=23 
CW.N. 677; 146 I.C. 67=1933 L. 621, 1933 
L ^2 The word "injury’' means an act 
which is conti ary to law 55 I.C 403=2 L 
LJ 283 By the term ‘‘irreparable injury" 
IS meant injury which is substantial and 
could never be remedied or adequately reme- 
died or atoned for by damages. 1937 N. 137. 
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(a) rhal any property in dispute in a suit is in danger of being wasted, 
damaged or alienated by any paity to the suit, or wrongfully sold in execution 
of a decree, or 


Notes. 

Plainl ft as owner sold cei tain land, divided 
into building plots and approved bj Munici- 
pality Municipal Committee gave notice 
calling upon him to construct certain exter- 
nal and internal roads and informed that if 
he failed to do so, the committee would con- 
struct the roads and recover the cost of 
doing so from the plaintifl. The latter 
brought a suit and applied for a temporary 
injunction to restrain the committee from 
acting in that way Held, that the inconveni- 
ence caused to the plaintiff by refusing to 
issue an in] unction would not be irreparable 
and could be obviously remedied by damages. 
Therefore he was not entitled to the injunc- 
tion claimed by him. (Ibtd ) Party to 
prove irreparable loss would accrue if 
injunction is not granted 93 I.C. 848=1926 
L, 435. In a suit for permanent Injunction a 
temporary injunction ought not to be refus- 
ed where the refusal would defeat the 
object of the suit 43 I.C. 24 As regards 
proper course when applications for manda- 
tory injunctions are made, see 16 Bom L.R. 
28]fc=38 B.381. Under colour o£ temporary 
injunction a plaintiff cannot seek a relief, 
which forms the cause of action m the suit. 
27 1 C. 617; 29 I.C 855=21 C.LT 469, 181. 
C 394=17 C W.N. 964 See aUo 56 B 254= 
137 1 C 379=34 Bom.LR. 231=1932 B 166; 
1933 S 118 Suit for declaration only— 
Another suit necessary to seek relief- 
injury which IS sought to be prevented by 
injunction— Temporary injunction cannot be 
granted. 96 1 C 439=1926 L 504=8 L.L.T. 
289. Butjgg 92 IC 723=1926 L. 523. A 


plaintiff making a considerable delay is not 
to be assisted at the expense of the defend- 
ant. 29 I.C. 855=21 C.L.J. 469 In granting 
temporary injunct! on Court should exercise 
wise discretion and see that the machinery 
of Court is not abused for fraudulent pur- 
poses. 9 IC 277 The older must not 
create totally new state of things. 67 I.C. 
742 , 66 I C 599 Defendant residing outside 
jurisdiction -Acts within jurisdiction— In- 
terference with acts of religion. 4 P.L.T. 48. 
The onus is upon the petitioner to show that 
his inconvenience exceeds that of the other 
side. 70 I C 864=15 S L.R. 5. Court has no 
jurisdiction to grant injunction under its 
inherent powers 1927 M 687=102 I.C. 700 
=26 L.W 899. See also 140 1 C. 843. Court 
has no jurisdiction to issue temporary m- 
against a person not party to suit. 
96 I.C 54^1927 L. 284. Issue of tempoiary 
injunction against a co-sharer m possession. 
1928 C. 293 In granting or refusing injunc- 
tion Court should have regard to balance of 

_ Pkinciples. — ^T he object of an interim in- 
junction is to preserve status quo. When an 
application is made the Judge should ask 
himself the question whether the plaintiff is 


likely to suffer any damage or any irrepara- 
ble damage and if he comes to the conclusion 
that the plaintiff would not suffer any serious 
damage, injunction should be refused 152 
I.C. 563=1934 Cal 713 In doubtful cases 
where the question as to the legal right is one 
on which Court is not prepared to pass an 
opinion, or the legal i ight being admitted, the 
fact of its violation is denied, the course of 
Court is either to grant the injunction or to 
order the motion to stand over pending the 
trial of the legal right. In determining which 
of these alternatives is to be adopted, Court 
is governed by considerations as to the com- 
parative mischief or inconvenience to the 
parties which may arise from granting or 
withholding the injunction. 28 S.L.R. 161= 
1934 Smd 180. 

Grant of Injunction and Attachmeni 
BEFORE Judgment— Conditions.— It is essen- 
tial that the plaintiff must make out a prima 
facie case before an injunction or an attach- 
ment before judgment can be granted. Court 
must be satisfied that interference is neces- 
sary to prevent injury which IS inepaiable, 
and that the mischief or inconvenience which 
13 likely to arise m consequence of refusal 
will be greater than that from granting it. 
An attachment or an injunction should not 
be lightly granted. It is only where it i$ 
essential that property should be kept in its 
existing condition pending the suit that the 
Court should interfere under 0. 39, R. 1 or 
under 0. 38. R. 5(1). 61 C. 814=38 C.W.N. 771 
=1934 C. 694. ‘Injunction pending disposal 
of the suit" period for which it is in force 
43 A. 383=19 A L.J. 174. Injunction granted 
pendente lite ends with suit. 1930 A. 387 (2). 
The offending of religious prejudices is no 
ground for granting an injunction 1 C W.N. 
429 “Suit" in 0. 39 includes proceedmgs. 
1926 L, 525=26 Punj.LR. 803. 

Delay- The essence of an application for 
an interlocutory injunction IS that it should 
be made with promptness. Improper delay 
although it does not amount to acquiescence 
may depnve a plaintiff of his right to such a 
remedy Injunction refused on account of 
delay in a case of infringement of trade- 
mark. 139 I.C. 490, When the suit was delayed 
till the last day and the temporary injunction 
was applied for on the very day that the suit 
was instituted and the men were going to be 
discharged although it was known long 
before, that they were going to be discharged, 
held, ttiat this in itself was a sufficient reason 
for refusing to issue the temporary injunc- 
tion 1933 L. 203=14 L 330. 

Temporary and Perpetual Injunctions. 
—The rule refers only to temporary injunc- 
tions leaving perpetual injunctions to be gov- 
erned by the provisions of the Specific Relief 
Act. 6 B 266 (279). The issue of temporary 
injunction is not governed by the same 
principles as the granting of a permanent 
injunction. 26 M. 168 (174). R. 1 does not 



1031 


0.39, R. 1] The Code of Civil Procedure (V of 1908), 

(&) that the defendant threatens, or intends, to remove or dispose of 
his properly with a view to defraud his creditors. 


Notes. 

authorise Court to grant a temporary man- 
datory injunction, 24 L W. 839=1927 M. M 
=99 1 C. 383. BuUfe 94 1.C 840=1926 S 201 
Withdrawal ok Relief for Permanent 
Injunction —Ordinarily if a plaintiff makes 
no prayer for a permanent injunction in a 
plaint, a temporary or interim injunction of 
a like nature should not be issued. Bui there 
may be cases m which a relief in the shape 
of a permanent injunction may not be 
necessary ihe other reliefs gi anted by the 
decree being sufficient. Consequently the 
withdrawal of the relief for permanent in- 
junction cannot preclude plaintiff from ask- 
ing for a temporary mj unction, 137 I.C 519 
=36 C.WN. 291=1932 C 353 
Inj UNCI ION OR Receiver.— Distinction bet- 
ween a case in which a temporary injunction 
may be granted, and a case in which a recei- 
ver may be appointed. See 22 C. 459 (465) ; 

1 A L.J. 527 Proof of waste is a ground for 
appointing a receiver S3 1 C 760=10 L.W. 
351 ; 105 I.C 131. The digging of a well is not 
waste WR. (1864) 275. 

Notice OF Application— Notice, however 
shoit should, if possible, be given before an 
injanctiou is granted 27 B at 451 See R 3 
The other side must be given an opportunity 
to show cause 7 A. 550 , and when no ex parte 
order Is made liberty to have it varied or set 
aside must be implied. 9 A. 36 (42) 
luRismcTiON— High Court can grant an 
injunction under its general equity jurisdic- 
tion independently of Code. 34 C 97 ; 34 C 
101. High Court, as appellate or revisional 
authority, has no jurisdiction to issue an 
injunction apart from and except in accord- 
ance with the provisions of 0 39. (35 LW. 
168, Diss. from.) 56 M. 563=141 I C. 607= 
1933 M SCO (2)=64 M L.J. 112 The injunc- 
tion should be Issued to the party and not the 
Court 2 A L J. 601. Only Court in which 
the suit is filed, and not (lourt to which a 
decree is sent for execution can grant an 
injunction. 12 C. 515 An inferior Court can 
issue an injunction to stop a sale in execu- 
tion of a decree by a superior Court 23 C 
341. Butjeeai C 480 (486). District Court 
cannot issue an injunction to stay waste in 
respect of property in dispute m a suit pend- 
ing in a subordinate Court In case it wants 
to do so It should withdraw the case to its 
own file. 2 Bom H.CR. 103. The mere fact 
that a person resides outside the jurisdic- 
tion of Court IS not per se sufficient to pre- 
vent the Court from granting an injunction. 2 
€ W.N. 521. Application to restrain a suit in 
a Small Cause Court does not come within 
the provision of this rule 27 B 357. As to 
power of subordinate Court to stay foreign 
suit, see 27 LW.418 High Court mils 
original jurisdiction has power to make an 
order of injunction and also to order the 
arrest of a person disobeying it, though he be 
resident beyond the limits of its ordinary 
original jurisdiction, and to transfer the 


same for execution to the District Judge 
within whose jurisdiction such person re- 
sides Such orders arc not ultra mres or 
without jurisdiction And the Disti ict Judge 
acts in the law: ul exercise of his powers in 
anesUngihe parly in execution of the writ 
sent to him. 61 C. 971=59 C L J 463=38 C 
WN. 799=193'-! C 818 

Practice —Before granting temporary 
injunction ii is usual to piu ihe applicant 
upon terms to abide by such ordci as Couit 
shall think fit to make by way of damages 
resulting from passing of the order. 1 A.L.J. 
527.. An application for an^injunction restrain- 
ing the defendant in a pending suit from 
prosecuting on action m a foreign Court must 
be made at a very early stage of the proceed- 
ings. 59 I.C. 218=24 C.w!N. 735. A party 
IS presumed to have knowledge of a prohibi- 
tory order "not to alienate his property" when 
it is made in the open Court, in the presence 
of the parties appearmg before the Court 42 
A 98=17 A.LJ. 1127. An interlocutory 
injunction m a suit for perpetual injunction 
is dissolved tpso facto by the deciee granting 
a perpetual injunction 42 C 550=18 CWN. 
1189. 

High Court, Powers of.— The powers of 
High Court in the matter of issuing injunc- 
tion are not confined to the provisions of 0 39, 
Rr 1 and 2 Any order may be made which 
justice and expediency require 137 1 C 519= 
54 CL.J 317=36 C W.N 291=1932 C 353 Sec 
also 136 1 C 346=1932 M 180 High Court, 
as appellate or revisional authoiity, has no 
juiisdiction to issue an injunction apart from 
and except in accordance with the piovisions 
of 0 39 37 L.W 110=64 M.LJ 112. 

Appeal.— An order of injunction is purely 
discretionary and a party appealing against 
It should prove that the Court acted wrongly 
in the exercise of its jurisdiction. 22 1 C. 710 
=19 CL.J. 305 See also 12 M 186 ; 1930 Smd 
287; 1461 C 727=1933 N. 153; 1933 L 282. 
Order refusing grant of a temporary injunc- 
tion is appealable 18 CL.J 39=17 CW.N. 
996; 152 LC. 563=1934 C. 713, but 150. 
I.C. 15=36 P L.R. 142=1934 L. 79 (2), Appel- 
late Court should be very reluctant in inter- 
fering with the discretion exercised by lower 
Court in granting temporary injunction. 160 
IC. 569=1936 Pesh. 11 An order granting 
temporary injunction cannot be the subject _o£ 
an appeal but is subject to the revi«ional juris- 
diction of High Court 1927 M, 687=102 I.C. 
700i^ L.W. 899 A security bond furnished 
m pursuance of an order of the trial Court 
under this rule becomes ineffectual as soon as 
the disposal of the suit by it, and it does not 
enure to the benefit of the decree-holder so 
as to enable him to enforce the decree of the 
appellate (Tourt against the surety. 37 P.L. 
R 489=1935 L. 7l8 

Illustrative Casts. (1) Account Suit.— 
In a suit for recovei 7 of money due on 
settled accounts application wras filed for 
appointing a receiver and for order directing 
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the Court 'tia} b) o:der grant ateraporary injunction to restrain such act, or 
make such other order for the purpose of staying and preventing the wasting, 


Notes. 

defendant to produce certain books of 
account not connected with the suit in order 
that the plaintiff, if he gets a decree, may 
be in a better position to realise his 
decree-debt. Couit ordered the production 
but defendant refused, whereupon the Court 

S assed an order compelling him to pro- 
uce them failing which a complaint was to 
be laid for disobedience of the Court's order. 
Held, that 0 39, R 1 (b) had no application 
and that even if it did apply it was over- 
ridden by 0. 21, R. 41 and that the order 
should be set aside 57 M 635=148 1 C 79= 
1934 M. 199=66 M LJ.498. 

(2) Arbitbation Proceedings,— An inter- 
locutory injunction should not bc_ granted 
upon novel considerations interfering with 
arbitrators. 31 C L J. 167=24 C.W.N. 612= 
47 C 611; Principles governing grant of 
temporary injunction restrammg arbitration, 
54 1 C. 546. 

(3) Alienation.— A n alienation pending a 
temporary injunction is not void. 253 P.L R. 
1914=25 1 C 180 ; 108 1 C. 395 A temporary 
injunction restraining alienation of a house 
pending decision of a suit for recovery of 
money does not render a sale void as against 
a bom fide purchaser for valuable consider- 
ation without notice of any fiaud or collu- 
sion, on the part of the vendor even though 
it might have been made in defiance of the 
restraining order. 1930 L. 858=1281.0 304. 
See also 1930 A 387 (2)=127 1.C. 577. 

(4) Copyright.— Where the legal right of 
plaintiff, namely his copyright in a particular 
book was admitted and only its violation by 
the threatened publication of an alleged 
Similar book was not denied, and it further 
appeared that if the injunction was not 
issued irreparable injury or inconvenience 
might result to plaintiff, it is a proper case 
m which a temporary injunction should be 
issued 132 10585=1931 L.624. See also 
34 P.L R. 249. In suit fora perpetual in- 
junction against defendants, who, it was 
alleged, had infringed plaintiffs’ copyright by 
copying a large number of judgment from 
plaintiffs' journarLahoreLaw Times' and 
compiling and publishing a book called 
“Consolidated Revenue Rulings", it appeared 
that the allegation referred to the rulings, 
portion only of the ‘Law Times’ and that of 
past years ; secondly, defendants' publication 
consisted not merely of Lahore Rulings but 
those of other places as well , thirdly, the 
plaintiffs had, by bringing out a similar book 
at a cheaper price, substantially reduced the 
chance of a loss to themselves ; lastly, trial 
Court had, by directing defendants to keep a 
separate account of their sales, amply safe- 
guarded their interests. Held, in the circum 
stances, a temporary injunction was not 
necessary 34 P.L R 249=1933 L 448 
(S) Co-sHarers.— One co-sharer can re- 
strain another from building on the land. 41 

C 436=18 C.WN. 176 
(6) Declaration of title.— In a suit for 


declaration of title, plaintiff applied for an 
injunction to restrain defendants from 
alienating the properties; the affidavit in 
support of the application was inadequate 
and defective and merely alleged that defen- 
dants were trying to dispose of the proper- 
ties and stated that the allegation was based 
partly on informat'on which the plaintiff 
believed to be true and partly on belief, but 
did not state which pait was based on infor- 
mation and which part on belief ; nor did he 
stale the grounds of belief. There was no 
overt act suggested m the application 
towards the alienation of the properties, 
such as negotiations or offer', of sale, and 
there was no proof of the property being in 
danger of alienation. Lowei Court lefused 
the injunction. Held, that the injunction, 
was properly refused and for reasons which 
were sound and unanswerable under R. 1. 
Held, jurther, that in a suit for declaration, 
an injunction should not be gi anted where 
the plaintiff is out of possession and does not 
ask for consequential relief or foi a perma- 
nent injunction 61 C. 814=38 C.W.N. 771= 
1934 C 694 

(7) Eiection Petition.— Per Pollock, A J 
C.—lxi deciding whether an injunction should 
issue to restrain elected membeis from per- 
forming their duties, a Qvil Court should be 
guided by the balance of justice and conve- 
nience ; the occasions must be few on which 
it will be more j ust and convenient to hold up 
elections or the administration of newly elec- 
ted bodies more or less indefinitely whilst 
one or more individual persons sue for a 
declaration that the elections have been or 
are going to be invalidly conducted. 1431. 
C. 514=29 N L R 278=1933 N 193 (F.B.) 
Where the effect of granting a tempoiary in- 
junction will be to deprive finally and for 
ever the defendants of the right which they 
claim (which in this case was to hold the 
election without delay) and would be tanta- 
mount to granting the plaintiff the relief 
sought in his suit and might deprive the de- 
fendants of a right to which they are really 
entitled, the temporary injunction shall not 
be granted, for it would be a grave injustice 
to the defendants for which they could not 
be adequately compensated afterwards. 
Moreover, a Court cannot be asked to give 
the relief which forms the cause of action in 
the suit under colour of a temporary injunc- 
tion. 151 IC. 862=1934 S. 136 Where 
plaintiffs filed a suit for a declaration that 
they were the only elected members and that 
the defendants were not the members, and 
applied for an interim injunction restraining 
them from attending the meetings, Held. 
that the likelihood ofinjuiyand inconveni- 
ence was much greater if the defendants 
were not allowed to function as members and 
that the injunction should not be granted 
151 LC. 675=60 CLJ. 1=1934 C. 62L 
Though a candidate for election to a Local 
Board like any one else has a right to pursue 
his legal remedies whatever they may be, 



0.39,R. Ij The Code of Civil Procedure (V of 1908). 

damaging, alienalic n, sale, removal or disposition of the property as the Court 
thinks fit, until the disposal of the suit oi until fui ther orders. 


Notes. 

save in exceptional circumstances it is an 
abuse foi a candidate, who for some reason is 
shut out to make his pursuits of his remedies 
m the Civil Court, a weapon for dislocating 
electoral machineiy and stopping an election 
Unless m very extreme cases the Court can- 
not grant an injunction restraining the hold- 
ing of an election at the instance of a candi- 
date whose nomination has been rejected, 
140 1 C 441. Where the holding of an elec- 
tion would result m no irreparable harm, 
damage or waste, no injunction is to be 
oranted. 97 I C. 172=1926 M. 1147. 

“ (8) Corporations and Company,— The 
plaintiffs sued for a declaration lhattheywere 
the directors of a company and not defen- 
dants and alleged that they were unlawfully 
excluded by detendants from participation in 
management of the company. Held, that 
there was a continuing invasion of plaintiffs' 
rights and the case was a fit one in which 
Court should grant a temporary injunction to 
ore vent the injury to plaintiff’s rights 55 A 
399=1933 A.L J. 290=1933 A. 3'W 
(9j ExEcunoN Proceedings and Sale —A 
plaintiff, who after being defeated under 
0 21, R 99, brings a suit under R 103 of the 
the same order, is not entitled to get a tem- 
porary injunction restraining the defendant 
from taking possession of the property. 27 
1C 56=16 BomLR. 676, A prohibitoiy 
order by way of injunction can be issued so 
long as property in dispute is in dangei of 
being wrongfully sold in execution of a 
decree, but once it is sold, no such order can 
be passed 54 1 C 928 Property sold in ex- 
ecution of decree on dismissal of objector’s 
suit under 0. 21, R. 63, but possession not 
delivered— Objector appealing— Injunction 
preventing delivery of possession may be 
issued. 1930 L. 850. A sale held in ignor- 
ance of an order by way of an injunction 
staying the sale is an irregularity, but the 
sale will not be set aside unless judgment- 
debtor has sustained substantial injury by 
reason of such irregularity. 54 I.C. 928. 
Where it is fairly established that there is a 
danger of a wrongful sale in execution, an 
mj unction can properly be granted. 25 1 C. 
9;1930L 108 (2). But see also 75 TC.381. 
A court has jurisdiction tois.suean injunc- 
tion upon a person residing outside its terri- 
torial limits if he has property within the 
jurisdiction 75 I.C. 381. See also 130 I.C 
252=1931 C. 279 In a case m which the 
defendants have submitted to jurisdiction of 
a Court by entering appearance, Court has 
jurisdiction to grant an injunction restrain- 
ing the defendants from executmg in another 
Court a decree which they had obtained 
against plaintiff (Case-law referred to ) 1 
P. 356=4 Pat L T. 10 A Court has no power 
to issue a temporary injunction to restrain 
the defendant from executing a decree law- 
fully obtained by him. 23 L.W. 85=1926 M 
258=92 I.C 615. 

1-130 


(10) Legislative Proceedings, Restraint, 
OF.-^f'c 56 B 251=34 Bom.L.R 231=1932 B. 
166. Cited under 0. 39, R. 2. 

Wall —In order to entitle the 
plaintiff to a temporary injunction, it is 
necessary^ for him to make out a strong 
pnma facie cz.i,e. Where the demolition of 
the party wall is likely to sciously endanger 
plaintiff's buildings and the lives nl its in- 
mates and property. Court ouglit to giant a 
temporal y injunction under K 1 1933 S 24J 
(Case-law reviewed.) 

(12) Guaedianship Proceedini, s — 
Whether a proceeding for the appointment 
of a guardian can be treated as a suit or a 
proceeding to restrain the other party from 
committing a “breach of contract” or “other 
injury” within the meaning of R. 2, see 137 
I.C. 425=1932 C 719. 

(13) Mareiage.— T emporary injunction to 
restrain marriage, when not to be granted. 
17 A.L.J 1138=42A 134 ; when to be granted, 
28N.LR 332. 

(14) Minors.— A suit w'as brought on 
behalf of minors It was found that the 
minors had no strong primo facie case and 
that it was a collusive one. Fmthcr it was 
found that defendants were maintaining 
proper and accurate accounts. Held no 
interim temporary injunction should be 
granted. 146 1 C 67=1933 L. 621. 

(15) Mortgage Sun.— Where a plaintiff in 
a mortgage suit has no right in a personal 
decree he cannot apply for enforcement of 
peisonal remedies. His remedy is limited to 
bring the mortgaged property to sale and 
he can only obtain a remedy from the date of 
the auction sale Until that auction sale, he 
has no right to take possession of the pro- 
perty or any income of the oioperty , under 
those circumstances Court has no jurisdic- 
tion to appoint a receiver under 0 40 or 
pass an order of attachment before judgment 
under 0. 38, R. S or a temporaiy injunction 
under 0. 39 150 1 C 1035=1934 A.L.J 561= 
1934 A. 772. See also 144 I C. 54=1933 S. 
118 (See also under 0. 40, R. I, infra 
under heading “/» mortgage suits ”) 

(16) Muhammadan Endowment,— Ap- 
pointment of co-mutwalli by the first mut- 
walli, grantor of waqf, does not invite the 
application of the rule unless there is danger 
of waste of property. 35 I C. 718=14 A L.J 
554. 

(17) Right of Worship.— Injunction to 
restrain plaintiff from preventing defendants 
entering and worshipping in certain temple 
not proper. IP.LJ. .560. As to grant of 
temporary injunction in a suit to declare that 
a certain article of a temple is sacred and for 
injunction to restrain sale thereof. See 70 
M. L.J. 315. 

(18) Sale in Execution of Mortgage 
Decree.— The language of 0. 39, R 1 is 
wide enough to covei the case of a sale in 
execution of a mortgage decree. In the case 
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Loc Ams — [rslWiabad.] R 1, In cl. (a) delete the vvords “or wiongfull\ 
cold m t‘fccut-()T oi .1 flccicc and driefr the word “sale" after the -words “damaginfr, 
alicnalKm" in ci. „ . , , . , . 

[Calcuita ] Rcriiiimber R 1, t> 39 ac R 1 iD and add the following as snb- 
i.ilc’ <2) and (3).— 

"(2) In (Vse of rlisoliedutice, or in* 'breach of the terms of such temporar}' injunc- 
tion 01 (II del the Court granting the injunction or making such order may order the 
propel tj ot the person guiltv of such disobedience or breach to be atiaiched. and may also 
order such pci sun to be detained in the civil pristm foi a term not ex:ceeding six mouths, 
unles'' in the meantime the Court diiects hils release.” 

“(3) Tlie propertj attached under isub-rule (2) may. when the Court consideis it 
lit so to dnect, be sold and, out of the proceeds, the Court may award such compensation 
to the lujiiud party as it finds puiper and shall paj the balance, if anj, to the part} entitleil 
thcieto " 

[Nagpur and Oudh ] In R 1 delete the words “or wrongfully sold m execution oi 
a decice’’ in cl (a) and delete the word' “Sale" aftci the words “damaging alienation” and 
in\'€ti the following as proviso to the itile — 

‘Tiinided that, if it appears to the Court that the property in suit is in daiigei of 
heiiig wionerfullj sold lu cxecimon of a decree, the Court may also by older giam a 
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where the property of A is going to be sold 
at the instance of B who had obtained a 
mortgage ot the same property from C and 
had instituted a suit to obtain a declaration 
that the mortgaged property was really his 
and not of C he is entitled to a temporary in- 
junction. 35 CW N. 910. (11 C, 146, Ref.) In 
a suit by the sons for paitition and declara- 
tion that the debts incurred by the father 
were illegal and immoral and so not binding, 
the sons applied for a temporary injunction 
to stop the sale, threatened by some of the 
creditors Apart from considerations of 
balance of convenience, the chief ground for 
granting or refusing an injunction m such a 
case IS whether plaintififs have or have not a 
bona fide claim, and to a certain extent, it is 
inevitable that the Court should prejudge the 
merits of the case m deciding the question if 
the plaintiffs have or have not a bona fide 
claim. 127 I.C. 345=1931 N. 106. 

(19) Security and Accounts.— An order 
directing the furnishing of security and sub- 
mission of accounts passed on an application 
for the issue of interim injunction is not an 
order under R 1 17 1 C. 361=17 CWN. 318 
An order to defendants to prepare an inven- 
tory and to keep accounts is not an order 
under the inherent powers of Court but one 
under R ] . 1923 L. 48=72 1 C. 569 In a case 
falling under R 1, it is not necessary that 
Court should order the petitioner to furnish 
secunty to compensate the decree-holder for 
any loss that may be caused by a temporary 
ijdmictiOT him being granted. A.I.R. 

(^) Security for Mesne Profits.— Stay 
of confirmation of sale— Order not communi- 
cated— Decree-holder-purchaser given pos- 
session on condition of giving security for 
mesne profits. 133 I C. 128=1931 L 289. 

(21) Specific Performance —A temporary 
mj unction will be granted to a plaintiff res- 
training defendants from selling property to 
a third person during the pendency of a suit 
for speafic performance of contract for sale. 
57 I.C, 847. See also m the case of contract 
for lease 16 I C. 359=17 C L.J. 427. 

; (22) Stranger to Suit.— A Court has no 
jurisdiction to issue an injunction upon a 


person who is not a party before it. 3 P.L T 
456=46 1 C. 224 , 51 I.C. 108=46 P L.R. 1919 

(23) Stay of Proceedings in Revenue 
Court -Where an application was made to 
the High Court for stay of a partition pro- 
ceeding in a Revenue Court which was not 
subordinate to High Court, held, that the 
stay could no) be granted as High Court 
had no power and that an injunction also 
could not be issued for that purpose. S3 A 
180=132 1 C. 42=1931 A. 57 (2). 

(24) Suit for Possession.— Restraining 
execution of decree for possession— Receivei 
—Appointment of. 24 Bom. L.R. 378=1922 
B 385 In a suit for possession, an injunc- 
tion restraining defendant from committing 
waste may be granted. 38 C 791=13 CLJ. 
394 

(25) Trade Mark -iFF 21 IC 258=40 C 
570,139 IC 490=1932 Sind 127. Where 
on ail application for interim injunction 
pending a suit to lestrain defendant from 
passing off goods bearing mark and figure 
similar to those used by plaintiff, Court finds 
that defendant's article is compartively new, 
it would be a greater inconvenience to allow 
him to flood the market with his goods and 
possibly infringe plaintiffs' rights than to 
restrain defendant for a short time and com- 
pensate him, if so entitled, for the loss 
sustained by him m consequence. 1934 M. 226 
=38L.W. 771=65 M.LJ 617. In a suit the 
plaintiff charged the defendant with imitating 
his trade-mark and applied for an injunction 
against defendant under 0 39, Rr. 1 and 2, a 
comparison of the get up of the parcels con- 
taining the products of plaintiff and defen- 
dant respectively displayed a remarkable 
similarity which could scarcely be said to be 
accidental Plaintiff took immediate action 
by way of criminal prosecution as soon as he 
became awmre of the alleged infringement. 
And it also appeared that if an injunction did 
not issue the balance of inconvenience would 
be against the plaintiff, held, on these con- 
siderations that the plaintiff was entitled to 
an injunction against defendant under Rr. 1 
and 2. 1934 S 194=153 I.C. 324. Where in a 
suit for injunction and other reliefs for in- 
fringement of trade-mark by the defendants, 
plaintiff prays for a temporary injunction 
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tempoiaiy injunction restraining the Comt executing the decree from confirming the lalt 
held in execution of tht deciee until the dispo‘!4l of the suit or until further orders ’’ 

[Rangoon ] R 1 In cl. (a) the woids “or :\rongfulIy sold in execution of ,i 
deciec” shall be dclded and in the last sentence the 'siord “sale” occurring between the 
words “alienation” and “removal” shall be deleted 

2. fS 493,] (1) In any suit for restraining the defendant from commit- 
ting a breach of contract or other injury of any kind, 
whether compensEtion is claimed in the suit or not, 
the plamtiif may, at any time after the commence- 
ment of the suit, and either before or after judgment, 
apply to the Court for a temporary injunction to lestrain Ihe defendant from 


Notes. rule to issue a fempoiary mjunccutn it ii is 

Court has to see on which side the balance of satisfied that inj ury is likely to be caused tc 
•convenience lies assuming that the infringe- the plaintiff. The fact that the Couit 
ment exists. Where the loss to defendants ultimately discovers that the suit does not he 
by the grant of injunction cannot be lemedi- or that it should fail on some other ground 
ed if plaintiff fails, but plaintiff's interests does not oust its jurisdiction under that lule 
can be otherwise safe guarded, the injunction 1935 A.LJ. 139=1935 A, 106 If the relief 
should be refused. 1933 L. 1046. which the plaintiff seeks cannot bo granted, 

0. 39, R. 2 o/jo Notes UNDFR R 1. no temporary injunction can be issued by the 
—General.] The words “of any kind" have Court. 152 1 C. 98=1934 A 876. Under sub- 
been inserted to supersede the rule in 22 A. rule (1), Court may grant an injunction res- 
449 Sub-rule (3) has been remodelled to training a person living outside its own juris- 
give effect to the decision in 19 B at ISS As diction from instituting certain proceedings, 
to whether a Court can of its own motion 130 1 C. 252=57 C 1280=1931 C. 279. Civil 
punish for disobedience, see 26 M. 494 The Court has no jurisdiction to restram a party 
Code IS not exhaustive and Court has inhe- by an injunction from pursuing her remedy, 
rent jurisdiction to act exdehto under S 488, Cr. P Code, in a criminal 

order to do that real and substantial justice Court. 1930 Cr.C 1153=1930 C 763. Single 
for the administration of which alone it Judge of High Court has jurisdiction to pass 
exists (23 C 351, Foil ) 1923 L 144 (2)= the order of stay, subject to certain condi- 
73 1.C 909. See also 140 1 C. 843=34 P LR. tions. 17 A L J. 1127=42 A. 98 In a suit 
51=1933 L 73 Injunction can be granted before High Court on the .original side, 
only against defendant— Principles governing Judge can restrain defendant by an injunc- 
thesame. 79 I. C. 233=1923 L 47,961.0 286 tion from proceeding with a suit instituted 
1926 L, 589 by him in a moffussil Court. 44 B 283=21 

Principles governing grant op Injunc- Bom L,R. 963 Where pending the disposal 
TION.— It is not open to a Court frivolously of an appeal by High Court the party had fil- 
and vexatiously to issue a tempoi ary injunc- ed a suit in the lower Court and theieupon 
tion without proper cause and due considera- an application was made to High Court for 
tion. 14 L 330=34 P L R. 975=1933 L. 203. injunction restraining the party from pro- 
See also ILR (1937) 1 C 382 Where the ceeding with the suit till the disposal of the 
relief asked for by way of an injunction on appeal, held, that the injunction could be 
an interlocutory application is in effect the granted if the balance of convenience was in 
whole relief that is aski d for m the plaint in favour of such a course. 31 P L.R. 550 (1). 
the suit, the effect of granting the injunction Courts in India have power to issue tern- 
will be to decide the whole suit It is not a porary injunctions m a mandatory form, 
rule, and it is not the usual practice of the (38 B 381, Diss ) 41 M. 208=33 M-LJ- 
Cilourt to grant such an injunction on motion, 448 ; 24 L.W. 854=1927 M 210— 99 I C. 
-especially when there is no statement of 566. On an interlocutory application, Court 
pleading as to the injury likely to be caused has power to pass a mandatory injunc- 
by not getting the injunction or as to the tion before the suit is heard, 28 10.121=16 
urgency of the matter. 40 C.W.N. 1201. The Bom. L R 566. It is doubtful whether 
issue of a temporary injunction is governed mofussil Courts have power to grant manda- 
by the same principles as the grant of a per- tory injection on interlocutory applicmions, 
manent injunction at the trial of a case That 38 B. 381—16 Bom.L.R. 288. Under 0. 39, 
the suit would become mfructuous if it did R. 2 (1) Court may grant an injunction 
not issue is by itself no gro.md in law, if restraining a person living within the juns- 
there was no Prma facie case made out in diction of another Cxmrt from instituting cer- 
supportofit. 14 L. 330=34 P.LR. 974=1933 tain procee lings 57 C 1280 Court has no 
L, 203, See also 151 I.C 862=1933 S 136. jurisdiction to issue an injimction against a 
The issue of a temporary injunction staying person not a party to the smt or to summon 
further proceedings in another Court in the before it any pwsim not a ^rty to the m- 
exerase of equitable jurisdiction was refus- junction. 44 I C 496 , _96 I.C. 540. Uistrict 
-ed as the petitioner could easily raise his plea Court can demand security from the guardian 
of want of jurisdiction in the other Court, of the person of a female infant ward to 
1933 L 592. When a suit is pending in a Gvil prevent his giving her m marriage without 
Court, the Court has jurisdiction under this the consent of her * proper male relations. 2{) 


Injunction 
petition or i 
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committing the breach of contract or injury complained of, or any breach of 
contract oi injuiy of a hke kind arising out of the same contract or relating to 
the same propeily or light. 

(2) The Court may by oider grant such injunction, on such terms as to 
the duration of the injunction, keeping an account, giving security, or otherwise, 
as the Court thinks fit. 


Notes. 

PLR. 1914=23 IC 351 High Court has 
power under this rule to inteifere and res- 
train a party from proceeding with a suit 
pending in another Court. 24 L.W. 421=97 
I.C. 938=1926 M. 1126. Suit to contest elec- 
tion— Injunction pendente life 20 I.C 676= 
41 C 384. 

Del\y.— When suit was delayed till the last 
day and temporary mjunction was applied for 
on the very day that the suit was instituted 
and the men were going to be discharged 
although it was known long before that they 
were going to be discharged. Held, that this 
in itself was a sufficient reason for refusing 
to issue the temporary injunction. 14 Lah. 330 
=34PL.R 975=1933 Lah. 203. 

Trade Name.— Infringement— Temporary 
injunction, grant of. See 21 I C 258=40 C 
570. See also 139 1 C 490=1932 S. 127. (See 
cases under Trade Mark m R. 1 supra ) 

Restraining introduction of Bill in 
Legislative Assembly.— An interlocutory in- 
junction can only be granted if the Court is 
satisfied that in all probability the declaration 
which IS the foundation for the permanent 
injunction claimed will be made when the 
suit comes to be tried. The Court cannot 
make a declaration that a Bill in the form in 
which It was at that moment sought to be 
introduced in the Legislative Assembly is 
ultra vires, because a Bill as such has no legal 
efiectand if the declaration refers to a future 
Act which may be passed, the Court is then 
invited to deal with a future and hypothetical 
question which may never arise. In a suit 
for such a declaration, it follow’s no inter- 
locutory injunction can be granted 56 B 254 
=34 Bom L.R. 231=1932 B. 166. 

Disobedience of Intunction— Conse- 
quences— When there is an injunction 
against Government in rei-pect of certain 
quarry, persons who with knowdedge of the 
injunction and with permission of Govem- 
mentwork at the quarry are guilty of con- 
tempt It IS immaterial that they were not 
themselves parties to the suit and whether 
they were or were not bound by the injunc- 
tion. 16 Pat, 159=18 Pat L.T. 95=1937 Pat. 
65 (S.B ) . Where the true owner of a pen- 
sion is prevented by injunction from getting 
his pension from Government he should be 
committed for contempt if he disobeys the 
Court's injunction and gets the pension from 
the Government 20 C.W.N. 457=35 1 C 378 
(P.C.). Provisions ofR.2 (3), 0.39 were 
intended to be applied to breach of injunction 
undci R. I also but as cl (3) is included 
under R 2. it would follow’ that the provi- 
sions of that clause will not apply to R. 1. 
1930 A. 387 (2), Injunction restraining 
defendant company from disposing of the 
goods— Assistant of the firm cannot be punis- 


hed for disobedience 42 C 1169=21 CLJ. 
578. Sub-Judge could issue a temporary 
injunction staying the execution of a decree 
proceeding in a Miinstff's Court 1923 L 144 

(2) =73 I.C. 909 , 16 C L J. 585=15 I C 614= 
18 C.W.N. 92. Decree of Revenue Court— In- 
junction— Extent of operation— Disobedience 
—Government’s liability 20 C.W.N. 457=35 
IC378(P.C.). An injunction which is dis- 
charged subsequently must be obeyed during 
Its subsistence. {Ibid ) Disobedience of in- 
junction issued by Court— Suit transfeired to 
another Court— Jurisdiction of second Court 
to punish disobedience. 22 I.C 499=18 C.W. 
N.470,46M. 83=43 M.LJ 71. 0 39. R.2 

(3) , C r Code, applies not only to disobedi- 
ence of an order issued under clauses (1) and 
(2) of that rule and applies equally to dis- 
obedience of all injunctions issued under 
S. 94 of the (k)de. High Court in its appellate 
side has jurisdiction over the whole of the 
Presidency. 1926 M. 574=50 M L J. 401=95 
I.C. 196(2) Unless Court has jurisdiction 
over the subject-matter of the controversy, 
disobedience of its injunction is not punish- 
able. An injunction m matter beyond the 
jurisdiction of a Court is void 15 CL J. 147 
=16 CW.N. 447. Injunction— Breach of— 
Karnavan restrained from contracting loans 
—Validity of loans contracted thereafter. 47 
I C. 778=35 M L J 96 The provision as to 
punishment for disobedience to orders of 
Court IS not confined to suits of the nature 
contemplated by R. 2. 44 I C 56=7 L.W. 328. 
Marriage of ward m disobedience of guar- 
dian's undertaking given to Cou’-t— Offence- 
Penalty— Persons assisting guardian not 
liable for contempt 31 Bom.L.R. 1120. 
Where a temporary injunction was obtained 
against a person directing him not to get the 
girl who had gone to his house married and 
when the peison was not responsible m pro- 
moting or bringing about the marriage but 
did not do all that he could do to prevent it, 
it cannot be said that he actually disobeyed 
the order as it was passed and so an order 
for his detention in prison is incompetent. 
118 I.C. 675=1929 N 273 0. 39 has to be read 
along with S. 94, cl (8) (Ibid) R.2 applies 
to ca'^e of disobedience to an order to do or 
abstain from doing a single act. (Ibid.) 39 M. 
907=30 M L J. 523 Court is not bound under 
R. 2 (3) in the first instance to attach pro- 
perty and then only order imprisonment The 
matter is one for the discretion of Court 39 
M 907=30 M.L.J. 523, 26 M.LJ 37=22 I C. 
404. Attachment of property is not a suitable 
form of remedy except where a person is 
ordered to do something and he does not do 
it. 31 CW.N. 814=1927 C 598=105 I.C 348. 
An order for attachment of property or impri- 
sonment of the person guilty of disobedience 
of an injunction is not an enforcement of the 
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(3) In case of disobedience, or ot breach of any such terms, the Court 
granting an injunction may order the property of the person guilty of such dis- 
obedience or breach to be attached, and may also order such person to be de- 
tained in the civil prison for a term not exceeding six months, unless in the 
meantime the Court directs his release. 

(4) No attachment under this rule shall lemain in force for more than 
one year, at the end of which time, if the disobedience or breach continues, the 
properly attached may be sold, and out of the proceeds the Couit may award 
such compensation as it thinks fit, and shall pay the balance, if any, to the party 
entitled thereto. 


3. [S. 494 ] The Court shall in all cases, except wheie it appears that 
the object of granting the injunction would be defeat- 
Before granting injunc- ed. by the delay, be foie granting an injunction, direct 
application for the same to be given to 
’ the opposite party. 


4. [S 496.] Any order lor an injunction may 
Order for injunction may discharged, or varied, or set aside by the Court, on 
be ischarged, varied or se application made thereto by any party dissatisfied 
‘ with such order. 


Notes. 

Older ol injunction but is a punishment for 
past disobedience {ibidj) A bettors of con- 
tempt of Court cannot be punished 1927 C 
598=105 1 C. 348=31 CWN. 814. 

High Court— Powers of— The powers of 
High Court to issue injunctions in appro- 
pnate cases are not con&ied to the provisions 
of 0. 39. Any orders may he made which 
Ae ends of justice or expediency may lequire 
136 1 C. 346=1932 M. 180, 137 l.C 519=36 
CW N 291=54 CL. J. 317=1932 C. 353 

Appeal.— A n order refusing to attach pro- 
perty of a person who had disobeyed an in- 
junction is appealable. 26 ¥ L J 37=22 l.C 
404 See also 1922 L 347, 118 I C 675=1929 
N. 273. 

0 39, R. 2 (3).-. Cl. (3) of this rule applies 
to disobedience generally of an injunction 
granted by the Court The words “m case of 
disobedience,"' in tlial clause are wide enough 
to cover breaches of an injunction issued 
under R 1 of 0 39, for which no penalty is 
provided elsewhere lo Pai.L.T 309=1935 
Pat. 274. 15 Pat 320=17 Pat L.T 61=1^ 
Pat. 23 “Court granting the injunction”— 
Meaning of— Grant ot injunction by one 
Court— Allocation of suit for trial to another 
Court of same jurisdiction— Jurisdiction to 
punish for breach of injunction 61CLT 
543 Where a party disobeys an injunction 
order restraining alienation o£ ceitain pio- 
perties, Court can punish the party in con- 
tempt under 0 39, R 2(3). 131 1 C 343= 
1931 L 201. Befoie a Couit commits a party 
to prison for alleged disobedience to an 
order for injunction in a case where the 
party contends that he leceived no notice of 
the order, the party should be given an 
opportunity of establishing his contention 
137 l.C. 425=1932 C. 719 

0. 39, R 3 —If the object is likely to be 
defeated by delay, Court may grant an ex 
Parie injunction without notice to opposite 
party. 64 l.C. 534=13 Bur.L T. 227. Appel- 


late Court can order stay of an inteiim in- 
junction ex Parte provided it thinks that a fit 
case has been made out Where the interim 
order, so far as the relief claimed in the suit 
IS concerned, really decides the action, appel- 
late Court is j ustified m ordering a stay so 
that as far as that issue is concerned it might 
remain open until it has heaid the appeal An 
order m appeal docs not confirm the inter- 
locutory order. A totally different ordei, 
based on the merits, is passed which dis- 
solves the injunction The stay order merely 
operates to prevent for the time being the 
injunction taking effect, When the injunc- 
tion Itself 15 dissolved, the stay order is com- 
pletely vacated 136 I C 822=1932 A. 223 
0. 39, R. 4.— When injunct’on is granted 
ex parte, liberty to apply to Judge to vary or 
set aside his order must be implied 9 A, 36 
(42). Appeal See 0 43, R. 1, cl. (r) and IS 
A 8 0. 39, R 4 IS intended to cover two 
classes of cases* (1) when an urgent order 
ex parte has been passed under R 3, R 4 will 
allow the party against whom it has been 
passed to apply to have it discharged or 
varied or set aside , and (2) when an injunc- 
tion ordei already m force has, owing to 
hesh circumstances, become unduly harih or 
unnecessary or unworkable, it would be open 
to either party to apply under R 4to the 
Couit to discharge, vary, or set it aside. R. 4 
IS not intended to set at naught the oidmary 
ctirsus caruie that, once a Court has decided 
a matter after giving each side an opportu- 
nity of being heard, its order is final and 
binding on itself as much as on the parties, 
and cannot be le-opened except on the pre- 
sentation of some new matter not available 
when the oi iginal order was passed 1929 M 
8()3=120 I C 862 Whatever be the scope of 
this rule it cannot be that a party can 
appeal against a mere reiteration of the 
original order of injunction when he has 
failed to appeal against ihe original order 
1929 M 803=120 1 C. 862 
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5 . [S. 495.1 An injunction directed to a corporation is binding not only 
on the corporation itself, but also on all members and 
Injunction to corpoiation officers of the corporation whose personal action it 
binding on its ofiicei s restrain. 


Interlocutory Orders. 


6 . [S. 498.J The Court may, on the application of any party to a suit, 
, order the sale, by any peison named in such order' 
manner and on such terms as it thinks fit,' 
of any moveable property, being the subject-matter 
of such suit, or attached before judgment m such suit, which is subject to 
speedy and natural decay, or which for any other just and sufficient cause it 
may be desirable to have sold at once. 


Detention, preservation, 7. [S. 499 ] (1) The Court may on the appli- 
inspection, etc , of subject- cation of any party to a suit, and on such terms as it 
matter of suit thinks fit,— 

( 0 ) make an order for the detention, preservation or inspection of any 
property which is the subject-matter of such suit, or as to which any question 
may arise therein , 

( b) for all or any of the purposes aforesaid authorise any person to enter 
upon or into any land or building m the possession of any other party to such 
suit; and 

(c) for all or any of the purposes aforesaid authorise any samples to be 
taken, or any observation to be made or experiment to be tried, which may seem 
necessary or expedient for the purpose of obtaining full intoimation or evidence. 

(2) The provision.^ as to execution of process shall apply, mutatis mutan- 
dis, to persons authorized to enter undei this rule. 

8 . [S. 500 ] (1) An application by the plaintiff 
Application for such ov- for an order unde rule 6 or rule 7 may be made after 
ders to be after notice. notice to the defendant at any time after institution 
of the suit. 


Notes. 

0. 39, R. 5.— The rule applies only to Cor- 
porations strictly so called, t.e , 10 bodies 
authorised by law to act as a person in law 
and not unregistered or unincorporated 
bodies or associations, 38 I.C 572=9 Bur 
L.T. 247. On this rule, see also 55 A 399= 
1933 A. 344. Equity acts t« persomm and an 
injunction must be addressed to the defen- 
dant personally. The Secretary of State as 
a corporation sole would be an individual, 
but neither ‘theN.W Ry. Administration, 
Lahore' nor the Agent of the Railway an 
individual That would amount only to a 
suit against the office of Agent and not 
against the person or official himself 14 L. 
330=34 P.L.R 975=1933 L. 201 

0, 39, R. 6-- -The power of Court to order 
sale of moveable property is independent 
%»ter aha on the said property being the 
subject-matter of the suit or having been 
attached before judgment. If either of these 
conditions do not exist, then Court cannot 
exercise the power conferred by R. 6 134 
I C. 118=1932 L 51. As to whether applica- 
tion under this rule is one in execution, see 
40 CW.N 1317 

0. 39, Rr. 6 and 7 —Where property 
attached before judgment is released on 
security which comprised some items of 
attached property, the plaintiff is preferen- 
tially entitled to execute his decree against 


the property given as security. 11 L W. 6= 
56 I.C. 267. In a suit for damages alleged 
to have been cau.sed by the erection by the 
defendant of an adioining house, the defen- 
dant is entitled to an order to enter into the 
house of the plaintiff and to inspect the same, 
24 C. 117. See also 16 B SH. Power of 
Court to Older inventory— Jurisdiction of 
probate Court to pass such order. 49 C.L J, 
484=1929 C 498. R 6 merely gives jiower 
to a Court to sell a perishable article and 
certainly does not authorize it to send a 
commissioner to sell any crop. 1930 M. 224 
=126 1 C. 284 

0 39, R. 7.— Where what was required 
was a derision on the question as to whether 
what was asserted by one of the parties, 
namely, that certain structures standing on 
the land were recent and not old structures 
was a true assertion or not and Court issued 
a commission for local investigation, Held, 
that the appiopnatc pioceduie was under 
R 7 and not under R 4 or 9 of 0 26 37 C. 
WN. 143=144 1C 870=1933 C 475. An 
order by a Court, in reference to certain con- 
structions over a site which is in dispute 
directing that the situation then existing 
should not be altered pending disposal of a 
suit is an order which the Court is com- 
petent to pass under this rule. 1935 A.M L J. 

0. 3P, R 8.— The term “may" must be read 
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(2) An application by the defendant for a like order may be made after 
notice to the plaintiff at any time after appearance. 

9. [S. 501.] Where land paying revenue to Government, or tenure 
When party may be put hable to sale, is the subject-matter of a suit, if the 

in immediate possession of paity m possession ol such land or tenure neglects to 
land the subject-matter of pay the Government revenue, or the rent due to the 
proprietor of the tenure, as the case may be, and such 
land or tenure is consequently ordered to be sold, any other party to the suit 
claiming to have an inteiest in such land or tenure may, upon payment of the 
revenue or rent due pieviously to the sale (and with or without security at the 
discietion of the Court), be put in immediate possession of the land oi tenure; 

and the Court m its decree may award against the defaulter the 
amount so paid, with inteiest thereon at such rate as the Court thinks ht, oi 
may charge the amount so paid, with interest thereon at such rale as the Court 
orders, in any adjustment of accounts which may be directed in the decree 
passed in the suit. 

10. [S. 502 ] Where the subject-matter of a suit is money or some other 

T. c , ♦ capable of delivery, and any party thereto ad- 

in (xurt. ^ ° ^ ijiits that he holds such money or other thing as a 

trustee for another party, or that it belongs or is due 
to another party, the Court may order the same to be deposited in Court or 
delivered to such last named party, with or without security, subject to the fur- 
ther dnection of the Court. 

ORDER XL 

Appointment of Receivers. 

A A A f [S. 503 ] (1) Where It appears to the Court 

Appointment of rece convenient, the Court may by order— 


Notes. 

with the words “at any time". 7 M 241. 
When an interlocutory order is refused by 
one Judge the proper course is to apply for 
a review or to appeal from it 16 B 511 

0. 39, R 10 —In case the defendant 
refuses to deposit the money in Court, he is 
liable to pay interest from th** date of the 
order. 16 W.R. 297. The lule does not 
cover a case where the money is held by 
another Court to credit of another suit 27 
M 168. Admission which is insufficient under 
0 12, R. 6 IS also so under 0. 39, R 10. 1927 
c 9E— 07 T r 

0. 40, R 1: Scope of Rule.— The rule 
intends to give power of appointing Receiver 
only to the Court in which the suit is brought 
or by which ihe property has been attached. 
23 C S17 (519). See also 24 B 38 (42) 0. 40 
if applies to mortgage decrees 100 1 C 735 
(1)=1927 A 419 Receiver can be appointed 
even after a decree is passed 8 M 229 
(233). Court can order that the Receiver 
should continue permanently after decree 
when such continuance is necessary. 19 M 
120 (PC). Receiver can be appointed in 
respect of immoveable property notwithstan- 
ding the fact that a Magistrate has passed an 
order under S 145 of the Cr. P. Code. 22 A. 
214 Discretion given by this rule is one that 
should be used with greatest care and cau- 
tion. 5 A 5'6; 133 T C 433; 134 I C 799= 
19,31 L. 6'«8: IS C. 818 (822) ; 23 C L T. 567; 
16CWN 997 ; 2S CWN 86=1924 C 4%; 
134 I.C. 799=1931 L. 688; 1932 L. 82=133 1. 


C. 433. Remedy is derived from English 
practice and IS an exceptional remedy. 100 
I.C.73S(1)=1927 A. 419. As to po wer S 
Court to appoint receiver in suit wrongly 
valued or wrongiy framed, see 1936 L. 102 
Pendency of proceedings is a condition pre- 
cedent for appointment of receiver Where 
on an appeal against prelunmary decree, the 
High Court stayed further proceedings, the 
original Court has no power to appoint 
receiver 45 L.W. 519=1937 M. 163=(1937) 

1 M.LJ. 60S. Execution of decree -Pro- 
perties outside junsdlction — Receiver- 
Power of Court to appoint 40 C W N. 1056> 
Grounds for Appointment— And who can 
BE APPOINTED -Grounds for appoiniment of 
a Receivei, see 11 1 C 703 ; 1926 S. 83 ; 106 I. 
C. 167 , 134 I C. 799=1931 L. 688. An appoint- 
ment of Receiver can be made only on proof 
of strong grounds of necessity 11 1 C 403. 
The first essential condition is that the 
applicant must have “an interest" in the 
property to be affected by the order. 61 1 C 
849=6 P.L J. 366 Receiver should not be 
appointed where no risk of los" is shorni. 
12I.C 198=4 Bur LT 241. See a /so 1933 
S 231 Public nature of the matter has got 
to be taken into account in the appointment 
of Receiver. 96 I.C 30=1926 C. 1092. It 
would be very improper to take property out 
of the hands of ladies of culture and well 
capable of managing the property and of 
examining accounts 11 1 C. 703. ()n appli- 
cation for appointment of a receiver, plaintiff 
must show thit pri?na /a ae defendant has 
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no title to the propel ty and that he (the j^ain 
tiff) has the title. 161 l.C. 838 — 1936 0 W. 
N 46o. The burden oi proof is on the 
applicant to show that it is just and^ con- 
venient that a leceiver should be appointed, 
and It IS not for the opposite party to show 
cause whj no receiver should be appointed. 
1937 0 W.N. 243=1937 0 232. Mere exis- 
tence of apprehension m the mind of the 
plaintiff that the defendant would wrongfully 
dispose of his property is not alone sufficient 
to justify an order for receivership without 
further inquiry as to the basis of these 
apprehensions and existence of such appre- 
hensions. 1936 L. 102. As to what is 
meant by '“i list and convenient" 28C.W.N 
86=1924 0 456; 34CW.N 440=1930 C 610. 
“Just and convenient" means just and con- 
venient in view of the equities in favour of 
both the parties. 1932 C 189=59 C. 205=35 
CW N. 1066. See also 132 l.C 349=1931 0. 
307 . 34 C.W.N. 440=1930 C 610 The woids 
do not mean just or convenient to one party 
or the other but j'ust or convenient accor- 
ding to judicial notions of what is right and 
just. 159 l.C 93=1935 ll 875. Appoint- 
ment of Receiver IS just and convenient if 
the mam object is to preserve the property. 
1923 L. 239 (2) Receiver should be an im- 
partial person and wholly disinterested m 
the subject-matter of the suit. 18 I C 398= 
17C\V.N.S8l, 28 CW.N. 86=1924 0 456. 
But it is competent to Court upon the 
KTonsent of parties and in a proper case, with- 
out such consent to appoint a person mixed 
up in the subject-matter of the litigation, if 
it will be beneficial to the estate. 28 C.W N. 
86=1924 C 456. Order on an application 
under 0. 40, R. 1 should not expiess an opi- 
■nion on the merits of the case {Ibid.). 
Appointment of an interim Receiver pending 
the final appointment of a common manager 
can be made only on evidence of necessity 
for such appointment. 34 I C 83 0 40, 
R 1 does not lay down notice to the opposite 
party. ,22 C 459, 21 MLJ 821; 107 PR 
1908, 36 P.R 1910 (Dist) 1923 L. 239 (2). 
Where there are a large number of outstand- 
mgs due to the estate of the deceased per- 
son, some of vvhich are liable to be lost 
owing to the efflux of time, and the heir of 
the deceased is a lady and there is a bom 
fide dispute between the parties, Conrt is 
justified m appointing a Receiver to recover 
the outstandings and to bring the proceeds 
into Court. 1923 L. 239 (2)=71 l.C. 743 
Mahant— Disputes regarding title— Conveni- 
ence. 69 1 C 361. Court may make an order 
appointing .i Receiver siio motu. 1922 L 444 
=67 1 C 383. Such appointment is one made 
under this rule, and is appealable undei 0.43, 
R 1. 163 I C 204=1936 O.W.N. 1134=1936 


Oudh 337 Court has jurisdiction to ap- 
point a receiver to maintain the sfa/us quo 
pending a suitor appeal. (Ibid) Ap- 
pointment of Receiver in suit in which pos- 
session cannot be decreed to plaintiff. 92 I. 
C. 599=1926 M. 155. Court has got power 
to appoint a Receiver in a declaratory suit 


and appellate Court should not inteifere 
with the discretion exercised by the lower 
Court 94 l.C. 39=27 Punj.L.R. 138 , 45 L 
W. 519-1937 Af ad 163= (1937) 1 ML.J.605 
Where defendant has been put in possession 
of the properties in dispute by the Revenue 
Courts after contest on the ground of his 
having a prma facie title to them, it would 
not be just and convenient for the Court to 
deprive him of that possession and to appomt 
a receiver in bis place to manage the pio- 
perties. 166 l.C. 983=1937 OW.N. 197. 
Poverty of the defendant trustee is no 
ground for appointment of a Receiver unless 
there be in addition some danger to the 
estate. 29MLJ 209=29 l.C 485, 1933 Sind 
231. The late production of accounts and 
documents by manager is not sufficient to 
warrant the appointment of a Receiver. 17 
LC. 261=1912 M.WN. 904 Mere fact that 
a Muhammadan widow is entitled to a hen 
for dower on her husband's estate is no 
ground for refusing the appointment of a 
receiver summarily without enquiiy 1923 N 
21. That receiver has not been appointed at 
a prior stage of the suit is no ground for re- 
fusing the application at a later stage, when 
fresh grounds are made out 1923 N. 21 
Court has no junsdiction to appoint a Recei- 
ver at the instance of a simple money-credit- 
or unless he establishes a special equity m 
his favour. 61 l.C 849=6 P.L.J 366, 34 
C.W.N 440=1930 C 610 As, foi example, 
in the case of a creditor who has a right 
against a specific fund oi estate 1936 Lah 
102. (1922 Pat. 318 Rel on) In a fit and 
proper case receivei may be appointed in 
respect of defendant’s properties, (not the 
subject matter of suit), even in a suit for re 
covery of amount due on a promissory note 
1935 Rang 398 A pnor incumbrancer 
desiring to lake possession is entitled to have 
the Receiver obtained by a puisne incum- 
brancer discharged, and a Receivei of his 
own substituted. 61 l.C. ^9, 6 PL.J. 366. 
The insolvency of an administrator is a 
goodieason for appointing a Receiver 48 
l.C. 152=11 Bur L.T 127 
Selechon of Receiver.— Ordmanlj a 
party to a litigation should not be appointed 
a Receiver unless very exceptional circum- 
stances are established to justify such an 
appointment 18 C.L.J. 638=18 C.W.N 533 
See also 1929 L 780. One of the parties to 
suit will not be appointed without the consent 
of the other. 19 LC 873=17 CWN. 974; 
25 I C 602 When a non-resident is appoint- 
ed Receiver there must be adequate 
guarantee that he will be subject to the 
effective control of the Couit. 19 l.C 873= 
17 CW.N 974. That the Receiver resides 
at a great distance from the property to be 
managed, is not an absolute disqualification, 
but 18 an important arcumstance to be taken 
into consideration. 19 LC. 873=17 C.W.N 
974. A person who is guardian of an incapa- 
citated defendant in a suit is not always dis- 
qualified to be Receivei. 35 1 C 939=4 L.W. 
285. While appointing a Receiver, the wishes 
of the creditors are entitled to a great weight, 
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aQthevhave virtually the right of nomi- 
Shon. US 1 0.881=1929 P.114 

Pbima facie CASE.-21 M.L.J 821=11 l.C. 
170 ; 3 PatLT. 466 ; 43 I.C. SSO, 1928 M. 
813.’ Alienation by Hindu widow— Suit by 
reversioner to set aside— Appointment of 
receiver not proper. 32 Bom.L.R 1013. 

Public Officer —Receiver is public officer. 
58 C 850=35 C.W.N. 161=1932 C 503. 

Remuneration,— Court has a discretion 
if it thinks fit to allow him remuneration at 
a fixed rate. 1923 C 516=76 l.C S83. 
Receiver's remuneration must come out of 
the estate of the insolvent and the legal re- 
presentatives of the insolvent cannot be made 
personally liable for the same. (Ibid ) The 
appointment should be made for the protec- 
tion of property or the pievention of injury 
according to legal principles. The rule does 
not confer an arbitrary and non-regulated 
discretion on Court. 34 l.C. 693=23 CJlJ. 
567 ; 9 l.C. 985=13 CL.J. 495 . 5 Lah L.J. 583 
=1^3 L. 623 ; 55 C. 720=32 C W.N. 681=54 
M.L.J. 423=1928 P.C 49 (PC). As to 
remuneration of Receiver, see also 131 LC 
655=1931 M 500=60 M.L.J. 332. Discretion 
of Court in declaratory suit m respect of 
agiicultural lands. SLah.L.J. 583=1923 L. 
623. 

Waste, What is.— A mere intention to 
transfer by a hie tenant does not constitute 
waste but may constitute danger to the re- 
versionary interests and to piotect them 
Court may appoint a Receiver. 44 B 727=57 
l.C 553. Where it is cle rly proved that an 
estate is so grossly mismanaged that the 
whole estate wi'l be jeopardised, it is a clear 
case for the appointment of Keceiver 25 I C 
406=18 C.WN 537; 21 M.LJ. 821=11 l.C 
870. See also 134 l.C. 799=1931 L. 688, 1933 
A. 138 (waste by widow). 

Effect of Appointment.- Pioperty m the 
possession of Receiver is in the custody of 
the law and cannot be seized under a writ of 
attachment or execution. 47 M 47=43 M. 
LJ. 211 The refusal to make Receiver 
party to the execution proceedings is a mate- 
rial irregularity justifying interference of 
High Court under S, 115 {Ibid.) Where 
Receiver is appointed, property vests in him 
only when the orders under 0. 40, R 1 (6), 
(c) and (d) aie made {Ihtd.) 1923 N. 
6, Appointment of receiver for collecting 
amount due under deciee— Effect of— Credi- 
tor getting such receiver appointed— Right 
to priority over attaching ci editor. A step 
of that kind is no more than getting the pro- 
perty attached or issuing an injunction 
against the defendant not to alienate his 
property and it does not amount to a charge 
and therefore does not confer priority over 
others who had obtained order of attach- 
ment 153 1 C. 259 (2) =1935 M. 146 Effect 
of appointment does not bar execution. 6 
PatL.J. 208=62 l.C 469 Where Agent of 
owner is appointed Receiver, whether it 
terminates the agency. 1936 M 980. Ap- 
pomtment of Receiver — Effect of— If 
involves transference of ownership- Duty to 
1-131 


report to Collector under U.P. Land Revenue 
Act. 1936 R D 238. 

Conflict of Jurisdiction— Second Recei- 
ver BY another Court.— Where a receiver 
is appointed, liis possession is that of the 
Court which appointed him and it cannot be 
disturbed without its leave. If any one, 
whoever he may be, disturbs the possession 
of the receivei, he will be guilty of contempt 
of Couit It follows from this that when a 
receiver IS appointed b> one Court to take 
chatgeofany properties, another receiver 
cannot as a rule be appointed by a diffeient 
Court to lake possession of or exercise any 
control over the same properties without me 
leave of the former Court. To make any 
such appointment would be obviously incon- 
sistent with the first appointment and result 
in a conflict of junscfictions 146 l.C 966 
=1933 L. 671. 

Rights of Third Parties.— A Court cannot 
appoint a receiver to take charge of pro- 
perty which is in the possession of third 
party and when that party claims to be in 
possession thereof in his own right. 1935 
Rang. 398. Though 0. 40, governs the ap- 
pointment of receivers in execution, R. 1 (2) 
of 0 40, bars the appointment of a receiver 
to take possession of, and to realise the 
income from, the occupancy and expropne- 
tary tenancies of a judgment-debtor To so 
appoint is contrary to the Tenancy Act and 
is tantamount to an ejectment of the tenant 
1937 A L J. 267=1937 All. 389 17 L W 

64=1923 M. 304. The rule that the posses- 
sion of Receiver may not be disturbed with- 
out leave, does not apply, so far as third 
persons are concerned until a Reciver has 
been actually appointed, and is in possession. 
23 C W N. 952=29 C L.J 424 Reccivei— 
Possession of— Legality of— Right of third 
parties to question— Order appointing 
Receivei not challenged— Effect S6MLJ. 
95 

Contempt by Recei\er.— 22 C b48, see 
also 30 C 696. 

Contempt of Court —Where a receiver is 
appointed to take possession of property the 
person in possession of property cannot in- 
terfere with the Receiver, but should apply 
to the Court for redress 18 C.W.N. 289= 
22 I C 417 

Dtsch'Rge of Receiver —23 C L.J. 217=20 
C.W.N. 789. Court which has the power of 
appointing the Receiyei is also invested with 
the power of dismissal 1931 A L.J. 13= 
1931 A. 72. A Receiver appointed in a suit 
for proceedings by consent of parties, may 
be discharged, even before the termination 
of the suit or proceeding 13 L W 367=61 
l.C 562. Neither.lhe termination of the suit 
in decree nor the pendency of the appeal 
agamst that decree will put an end to the 
authority of the Receiver appointed to 
collect rents. 33 LC 69, 5 Pat. LJ. 513=1 
Pat L.T. 643 A Receiver who has once been 
appointed should be discharged only for 
proved incapacity. 115 l.C. 881=1921 P. 114. 

High Court, Powers of —High Court has 
no jurisdiction to examine the accounts in 
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(o) appoint a roceiver of any property, whether before or after deciee- 


Note*. 

order to ascertain the liability of a Receiver 
appointed by a Subordinate Court, he not 
being an olticer of High Court. 4 P.L J. 
636=54 I.C. 207 High Court has power to 
appoint a Receiver m a testamentary suit 
17 B. 388 

Suit 'ioainst Receiver.— Wheie the 
Receiver dies, further proceedings can 
be continued against his successor and 
no one else. 61 I.C. 888. Permission to 
conduct a suit implies permission to 
institute a suit 63 I.C. 843. A permission 
granted by a Court to sue a Receiver relates 
back to the time of the institution of the 
suit. (Ibid.) A Receiver if an officer of 
Court— Suit against 62 I.C. 768=26 C.W N. 
992. The necessity to obtain sanction before 
institution of a suit against the Receiver is 
imposed by the Common Law, merely to 
enforce due respect towards Courts of Jus- 
tice, and omission to do so does not aftect 
the jurisdiction of Courts Per Sadastva 
Atyar, J, m 7U I.C 759=42 M.LJ 339,43 
M. 793=59 I.C 568 It is illegality which 
can be cured by obtaining it during the 
course of litigation 43 M. 793=59 I.C. 568; 
61 I.C. 888 , 63 I C 843 It is clear law that 
as a Receiver is an officei of Court he can- 
not he sued for acts done in his official 



I.C 797=1927 P. 297=8 P.L.T. 629. 


Leave of Court.— Proceedmgs cannot be 
instituted against a Receiver without the 
permission of Court and if so instituted they 
constitute a contempt of Court 19 CL.J 
191=18 CW.N. 546 See also 1301.0836= 
1931 P. 204 (Permission of Court is neces- 
sary before attaching properties in the hands 
of the Receiver). To charge a Receiver for 
the breach of the ordinary criminal law of 
the country sanction is not necessary. 15 1. 
C 491=13 ^L.J 491. It is not a general 
rule of law that sanction of Court appointing 
a Receiver is not necessary in the case of 
criminal proceedings against him arising out 
of his office 15 IC 489=13 Cr.LJ 489 
Leave of Court is necessary both foi execu- 
tion of a decree against Receiver of the pro- 
perty of judgment-debtor as well as for 
prosecuting an application foi laieable 
distribution against Receiver, 14 CL.J. 55 
=15 C.W.N 925 An application for rate- 
able distribution of the proceeds of sale in 
the hands of a Receiver does not require 
leave of Court. 34 Bom L.R. 1405=1932 B. 
622. Receiver appointed by appellate Court 
—Proper Court to grant sanction for attach- 
ment of properties in his possession. 1^ L. 
147. Such leave may be obtained at a subse- 
quent stage of the proceedings. 14 CL J 55 
=15 CW.N 925 A prohibitory order against 
the Receiver is not equivalent to the grant of 
leave to execute the decree, (Ibtd ) Receiver 
appointed by one Court— Subsequently sued 
in another Court with the leave of the 
appointing Court. Such leave does not render 
him amenable to the other Court’s jurisdic- 


7P ^^=59lpll2? ” '“'S’'- 

Leave of Court not Necessary for Exer- 
ciSE OF Statutory Right —The rule forbid 
ding the bringing of a suit against a Receiver 
IS a mere procedure of Court not resting on 
any statutory authority, whereas the right to 
bring a suit under 0. 21, R, 63 was statutory 
and a statutory right to sue cannot be defeat- 
ed by any rule of practice 37 L W. 346=147 
TC. 526=1933 M. 340. 

Leave to Sue. — A Receiver appointed 
under the Code merely holds the estate on 
behalf of the Court The estate does not 
vest m him, nor does he in any way represent 
it. Leave of Court is necessary m order 
that by impleading him the estate may be 
bound A Receiver under the Insolvency 
Act holds a different capacity altogether 
He IS more than a mere officer of Court • the 
insolvent’s estate vests in him He alone, 
and no one else, represents the estate No 

to a suit is appointed Receiver, leave is not 
prerequisite to his filing suit in tespect of 
the property He may sue, as party By 
being appointed Receiver, he does not lose 
his privilege as a paity. The strictness of the 
rule as to the necessity of the leave applies 
more appositely to the case of the appoint- 
ment of a person who is not a party to the 
suit or who is not interested in it 55 C. 
1216 Grant of subsequent leave will cure 
the defect. 46 C. 352=23 C W.N. 496 , 56 1. 
C 424—22 Bom.L R. 319. A suit against a 
Receiver without leave of Court should be 
dismissed and not remanded to lower Court 
for obtaining the necessary leave. 24 I.C. 
622 In every case a Receiver as such need 
not be sued but remedy can be obtained by 
party, by application to Court. 10 I.C. 673= 
9^ M.L,T 300. There is no statutory provi- 
sion which requires a party to obtain leave 
of Court to sue a Receiver The rule is 
policy. 4P.LJ. 20=47 I.C. 
719; 51 1 C. 706 A Court should not refuse 
leave to sue ordinarily. 4 P L.J. 20. A 
decree against a Receiver without permission 
must be set aside. 17 I.C. 916=3 Bur L.T. 
163, 

Powers of Receiver.— A Receiver appomt- 
ed by Court is not ordinarily the representa- 
tive_ or the agent of either party in the ad- 
ministration of the trust. But his appoint- 
ment is for the benefit of all parties and he 
holds the property of those ultimately 
found to be true owners 1930 M 4; 

C. 402. A Receiver is not a judicial officer. 

la Licrely a custodian of properties by 
order of th» Court. In that capacity it may 
be hi<! duty to institute suits on behalf of the 
estate in the Court of the Judge. It is 
unthinkable that any such officer should also 
be the Judge in the Court in whi^ the suits 
are instituted. Where Court authorises 
Receiver to hold an enquiry as to heirs in a 
contested succession proceedings, held, that 
the order was invalid in law. 121 I.C. 433= 
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31 1081=19^9 B. 478. Where 

Receiver was given power to collect out- 
stacdingsand do all things necessary foi the 
realisation and preservation of the assets of 
firm held, Receiver had no authority to 
morisaac the property of the firm. 44 M.L. 
rbS C. 338=1 K. 66=50 I A. 77 (P.C.). 

A Receiver m possession of the estate is 
entitled to require payment of rent. 58 1 C 
301 In a partition suit in which a Receiver 
IS authorised to sell properties there can be 
no ditfaculty in directing him to convey the 
pJoperties. 43 C 124=19 CW N 817. Court 
may confer on a Receiver all such powers 
for the realization of properties and the 
execuuon of the documents as the owner 
has. ) Also all such powers as to 
bringing and defending suits. 27 1.C 459= 
IPC.WN 45 If a joint Hindu family can 
sue to recover possession of family propeity, 
there is no reason why a receiver of the 
joint family estate cannot likewise sue. 39 
Bom L R. 224 , Plaintifl appointed Receiver 
bv Court cannot appropriate paitnership 
rnoneys to his own use. 1925 P.C. 257=92 

I. C. 274=23 L.W. 628 (P.C.)* On appoint- 
inent of a Receiver the estate vests in him 
and thereafter the Receiver is the only 
oerson competent to prosecute suits and 
Sbtam decrees. 11 I.C. 102=15 CL J. 339. 
The general powers of Receiver who can 
sue and defend a suit with the express 
permission of CTourt do not necessarily con- 
tam a power to sue and liability to be sued. 
66 P.R. 1913=17 I.C 751. A Receiver 
appointed m execution can prosecute a 
cause of action outside the jurisdiction of 
the Court by which he was appointed Recei- 

1921 M.WN. 106=61 I C. 753. A 
Receiver appointed to collect outstandings 
can file suits m that behalf even though the 
suit m which he was appointed has terminat- 
ed in a decree or an appeal is pending fiom 
that decree, 33 I C. 69. Termination of 
htigation m which Receiver was appointed— 
Absence of order of discharge— Appointing 
(iiurt closed— Competency of Receiver to 
prefer appeal against adverse orders. 30 L. 

W. 713=57 M L J. 668 Receiver's powers 
are entiiely conditioned by terms of his ap- 
pointment, subject to any subsequent change 
bv the (iourt under which he holds the ap- 
pomtment. 32 I.C. 207=30 M .L.J 456. Suit 
by Receiver to cover property sold prior to 
his appointment 35 M. 578 A Receiver 
appointed by a Court can oust a mortgagee 
decree-holder put in possession of the lands 
subsequent to his mortgage decree. 6 P.L. 

J. 37=61 LC 67. R 1 does not permit of 
the appointment of a Receiver in respect of 
properties not comprised in suit 17 I.C. 16. 
Receiver can collect only such assets as 
become due to the estate after his appoint- 
ment Rents falling due prior to 

merit are not such assets. 42 I.C. 785—191/ 
P.H.CC. 311. Generally speaking a person 
who is appointed by Court as the manager of 
the property in dispute has no power to 


pledge the credit of an individual party. 
While in law it is more usual to have that 
doctrine applied to a Receiver and mana- 
ger, the doctrine is equally applicable to 
any person ^pointed by the (Toun as an 
officer of the (Tourt. 1929 C. 659. Lease of 
debutter property— Need for sanction of 
Court— Application for leave containing 
misrepresentations— Efiect— Term not men- 
tioned in application— Whether can be inclu- 
ded in lease. 50 CL.J. 333=1929 C. 828. 
Receiver — Appointment in execution of 
mortgage decree— Pui chase of properties 
without leave of Court— Legality— Sale if 
liable to be set aside. 68 M L J 597 

DuaiES OF Receiver —19 B. 660 Delega- 
tion of powers to receiver. See 65 1 C. 837 
=34 C.L.J. 123. 

Costs due to Receiver.— 19 B 660: 134 I.C 
•272=1931 N. 143, 30 C 696. 

Liability of Receivee — Receiver would be 
personally liable for breach of contract for 
which sanction of Court has not been obtain- 
ed. 58 C. 174=134 IC. 1266=1931 C 491. 
{See the same case as to rights of third 
parties and right of Receivei to be indemni- 
fied.) As to personal liability of Receiver 
to pay costs, see 134 I C 272=1931 N 143. 
Where Receiver IS guilty of wilful default 
or gross negligence, the only provision foi 
taking action against him, apart from pro- 
ceeding against the security, is that his pro- 
perty can be attached The fact that the rule 
provides for the enforcement of such an 
order by attachment implies that it is the 
only way to be enforced and that arrest and 
imprisonment are not to be the methods of 
enforcement. 1931 M 760=62 M.L J 199. 

Remedy against Receiver— 26 M 492. As 
to personal liability of Receiver, see 1925 P 
602 , 58 C 174=134 I.C. 1266=1931 C. 491. 

Removal of RECErviR — 19 W.R. 66 , 13 M. 
300. Court that appoints a Receiver has 
also power to remove him. 134 LC. 454= 
1931 A. 72. Where a Receiver appointed 
under tiis rule is replaced by another Recei- 
ver, the new Receiver should be made a 
party to the proceedings. 28 M. 157. An 
order removing a Receiver is one falling 
under R. 1 (o) as the power of appointment 
includes also the power of removal and is 
appealable. 92 I.C. 940=53 C 319=1926 C 
593 But see also 60 C. 162. Court may in 
the exercise of its discretion make any order 
discharging or removmg a Receiver for the 
proper care and management of the property 
in its custody and Receiver has no right of 
appeal against the order of removal passed 
by the Court appointing him 60 C. 162=1933' 
C 52=57 CL.J. 408 

Appeal.— A decision that it is just and con- 
venient to appoint a receiver does not amount 
to an order appointing a receiver and no ap- 
peal lies against such order until a receiver 
is actually appointed because it is possible 

An order merely declaring that a Receiver 
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Notes. 

sliould be appoinied is appealable even though 
nobody is named as Receiver. 13 Pal.L T 
525=1932P.360 (following 40 M 18 and 1 
P 625.) An order refusing to appoint a 
Receiver IS open to appeal. 30 I C 545=17 
Bom.L.R. 680. See also 17 C. 680 ; 10 M 179 
(F.B.), In such an appeal it is inexpedient 
to go into the merits of the case pending in 
the lower Court. 32 C 741 An order refu* 
sing an application for removal of a Receiver 
cannot be appealed from 23 CL.J. 217=20 
CW.N 789 ; 24 1.C 862. See also 40 C 862. 
A Civil Court cannot appoint a Receiver m 
respect of properties for which a Criminal 
Court has already appointed a Receiver 
under S. 136. Cr P. Code, unless the ^kfagis- 
trate withdraws the attachment. 40 C. 862= 
17 C W N 1070 A Court of appeal will not, 
except in an extreme case, disturb an ordei 
for the appointment of Receiver by a Court 
below. 5 L.L.J 533=1923 L. 623 . 1927 L 65 
If appointment of Receiver is not made on 
sound judicial lines, appellate Court should 
interfere. 96 I.C. 30=1926 C 1092 , 55 C 720 
=32 C W.N. 681=55 M.L J 423=1928 P C. 
49(P,C) The pronouncement b> a Court 
that a Receivei should be appointed without 
naming a specific person is appealable. 40 M 
18=32 M.LJ. 304 ; 1 P. 625=1922 P 250 ; 4 
P.L.T. 210. An order dismissing au objection 
to the appointment of a Receiver of property 
of which the objector is in possession is 
appealable. 48 I.C. 133=3 Pat L J 573. The 
appointment of a receiver is a matter entirely 
within the discretion of the tnal Judge and 
unless it can be shown by the appellant that 
the tnal judge has not exercised a judicial 
discretion in the matter, he cannot succeed 
in his appeal against an order rejecting his 
application for the appointment of a receiver. 
166 I.C. 983=1937 O.W.N. 197 No second 
appeal lies against an order appointing a 
Receiver in execution 114 I.C. 839=1929 
M. 20 Proceedings under S 12, Guardians 
and Wards Act -Order appointing Receiver 
— Appeal lies. 1929 N 119 An order giving 
directions to a Receiver for the restoration 
of property does not fall under 0, 40, R I 
(d) and is not appealable. 1933 L. 216=145 
I C. 200 0. 40, R. 4 gives the Court a judi- 
cial discretion to take action against the 
receiver or not, and when the Court has 
exercised its discretion by not taking such 
action, the appellate Court will not entertain 
an appeal against such exercise of discretion. 
ISO I C. 750 (1)=I934A 907 

Appeal TO Privy Council— R 13 of 0 45 
applies where an application for appointing 
a Receiver is made after leave to appeal to 
Privy Council IS granted, but the principle 
for appointing a Receiver shall be the same 
as laid down in R. 1. 12 I.C. 198=4 BurX 
T. 241. 

REvrEw.-An ex parte order passed under 
this rule is capable of being reviewed. 21 B. 
328. Order appointing Receiver is discre- 
tionary with the trial Court-Court of 


review is free to exercise its own diserpfift„ 
27 LW 333=1928 P C 49 (P C ) 

Collusive suit— Receiver iN.-Even if a 
suit IS collusive, the appointment of a recei- 
ver by a Court in that suit cannot be ignored 
so long as it stands. It is not competent for 
any person to interfere with the possession 
of a receiver on the ground that his appoint- 
ment should not have been made. PersoiiQ 
who feel aggrieved by the order of the Court 
question Its 

validity but so long as it lasts, it must be res- 
pected. 146 I C 966=1933 L 671. 

Alienation by Hindu widow— Suit by 
Reversioners -In a suit brought by a rever- 
sioner impeaching the alienation made bv the 
widow of a share of the estate, it is legal to 
appoint a Receiver but under exceptional 
circumstances only. Where the property is 
being managed by a third person who has 
been trying for a long number of yeans to 
obtain the property by lair means or foul 
and vvho is expected to make as much profit 
out of the estate as he possibly can, thus pre- 
judicing the rights of the reversioner and 
wasteispoved.a Receiver may be appoin- 
ted and the third party being an alienee out 
right of a certain share of the estate from 
the widow is liable to be ousted just as 
much as the widow. 1933 A. 138=144 I r 
33 Where properties of deceased are in the 
possession of his widow and she is the exe- 
cutrix under the will left by the deceased a 
mere claim to such property made by ’an 
alleged daughter of the deceased is no 
R°153 appointment ofieceivei. 1934 

Execution Proceedings.-R. l is a general 
provision relating to appointment of receivers 
and receiver can be appointed in execution 
proceedings 100 I.C 298=1927 L 190 114 
LC 839=1929 M. 20 S. 51, C P ^d, 
prescribes the procedure in execution and 
lays dovm that the Court may, on the appli- 
cation of the decree-holder, order execution 
of the decree by appointing a receiver No 
further restnmions have been placed on the 
power of the Court in this section, nor has 
the nature of the property been defined of 
which a receiver can be appointed This 
section will therefore evidently be governed 

—1936 L 239. Hence where the judgment- 
debtor has a theatre and a leceiver is appoin- 
ted m execution of a decree against the 
judgment-debtor to receive the earnings 
collected and keep accounts but not to receive 
money at the doors, the money so earned is 
property withm the meaning of 0. 40, R I 
and as such the order is not ultra vires, but 
IS just and convenient (I6id.) A receiver 
appointed in execution is quite as much as a 
receiver appointed in a suit, an officer of the 
Lourt, and holds moneys collected by him 
subject to the orders of the Court. All 
moneys in his hands are not necessarily to be 
regarded as appropriated towards the satis- 
faction of the decree The Court has got 
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(<i) confer upon the receiver all such powers, as to bringing and defend- 
ing suits and for the realisation, management, protection, preservation and 


Notes. 

the power to give directions to him in res- 
pect of the disbursements of the moneys and 
in proper circumstances such directions may 
also be for the benefit of the judgment- 
debtor. 1935 M 1046=42 L.W. 615=69 M 
L.J. 534. An appointment of receiver by way 
of execution cannot be obtained where the 
decree-holders can execute the decree in the 
ordinary manner. (19310 307 and 1930 C. 
502, Foil ) 1933 S 231. A person applymg 
for appointment of receiver in execution of 
a decree must make out reasonable ground 
for the appointment The mere fact that the 
judgment-debtor presses the applicant to 
accept a smaller amount than the sum 
decreed or applies to Manager, Sind Encum- 
bered Estates, for his aid does not constitute 
a valid ground for appointing a receiver, 
more especially when there is no danger of 
waste or destruction of the properly (1928 
P.C 49 and 1931 L 668, Foil.) 1033 S, 231. 
The appo ntment of a Receiver has often 
been described as a process of equitable 
execution Though it is not always neces- 
sary that legal execution should be exhaus- 
ted before the appointment of a Receiver 
can be obtained in India where there is no 
distinction between law and equity, the rule 
holds good that, under ordinary circumstan- 
ces, equitable execution ought not to be 
allowed to be resorted to when there is no 
impediment to execution being levied in the 
ordinary way as piovided by the Code. The 
person seeking equitable execution should 
make out a proper case for it He must 
show that he was met by difficulties arising 
from the nature of the property which pre- 
vented his obtaining relief by the usual 
statutory modes of execution and that it is 
necessary and advantageous to appoint a 
Receiver 57 C. 964 ^ee aho 35 C W N 1066 
=1932 C 189=59 C 205. Some of the points 
to be considered by the Court are (1) Whe- 
ther in view of the assets the amount due 
under the decree is likely to be realized with- 
in a reasonable time from the profits 
of the attached property, (2) whether 
the ordinary remedy by sale w execu- 
tion is not sufficient. 35 C W. N. 1066 
The mere fact that judgment-debtor _ might 
harass decree-holder in recovering his dues 
on getting into po.ssession is no ground tor 
Receivership 35C.WN 1066. ^eealsom 
IC. 799=1931 L. 688. A creditor is not 
generally debarred from proceeding to exe- 
cution by appointment of Receiver. 23 C.W 
N. 952=29 CLJ. 424. The fact that a 
judgment-debtor will be reduced to poverty 
if Ins properties are allowed to be sold is no 
ground for the appointment of a Receiver 
28 I C 505 Right of a person to receive 
allowance charged on property is attachable 
but a Receiver cannot be appointed to receive 
money month by month 16 C.L.J. 354=17 
CWN. 662. In execution of a decree 
against a Ghatwal though the Ghatwali pro- 


perty could not be attached whether a Recei- 
ver of the rents and profits cannot be 
appointed so as to apply them in satisfaction 
of the decree 39 C 1010=16 C.W.N. 802. 
Payment of C^owkidars, Sardars and 
Government dues in a Ghatwali estate do 
not belong to the Ghatwal, while the rents 
and profits belong to the Ghatwal. 5 P.L.T. 
34=^ P. 339. If a decree is to be executed 
against him, these can be collected by a 
Receiver appointed therefor {Ihd ) A 
mere right to maintenance not being liable to 
attachment and sale, a Court has no power to 
appoint a Receiver to receive such main- 
tenance and apply It in satisfaction of the 
decree 40 M. 302=30 M.L.J. 361 When 
appointment of a Receiver is the only way to 
recover the decretal amount and when the 
interest of both parties can be safeguarded, 
the appointment is neither unjust nor incon- 
venient. 13 I.C. 285=11 NL.R. 113. A 
Receiver can be appointed to receive rents 
and profits of non-attachable property (/hid.) 
Mere convenience on the part of the decree- 
holder would not justify the appointment of 
a Receiver. 21 I.C. 283=16 O.C 238. Where 
tlie judgment debtors are m possession of 
the property by virtue of their having fui- 
nished the security demanded from them by 
the Court as a condition of execution being 
stayed, the decree-holder has not a present 
right to remove them from possession. The 
appointment of a receiver over part of that 
property with a view to the realization of 
cost® awarded to him is barred 1936 O.W. 
N 595=1936 Oudh 370 

Execution of mohigage DEcniE.—Order 34 
is self-contained and meant to provide for 
all matters it refers to Its provisions do 
not allow of the application provided by 0. 
40 and a receiver cannot, therefore, be 
appointed in execution of a mortgage decree. 
(100 1 C 735. Foil.) 143 I.C 574=34 P.L.R. 
815=1933 L 687. 

Execution Sale.— Where a Receiver does 
not obtain special leave to bid at an execu- 
tion sale, the sale in his favour is void. 59 C 
956=139 1 C. 186=36 C W H 125=1932 C 672. 

Land Acquisition Cases.— Under R 1, 
Court has power to appoint a receiver of an 
estate and to direct him to accept the award 
of the land acquisition collector on behalf 
of the claimants But the acceptance by the 
receiver of the award, will not take away the 
right of a claimant to make a reference, 
when the appointment has been made "with- 
out prejudice to the contentions of the parties 
concerned" as to the inadequacy of the com- 
pensation money payable Even apart horn 
the special direction of the Court under the 
general law relating to receivers, the right of 
reference would not be lost, as the appoint- 
ment does not affect existing contracts or 
rights of action between the party whose 
property is placed in the hands of the receiver 
and others 60C.L.J. 184 — 30 C.W.N 844= 
1934 C 758. 
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improvcmeii i of 1 3.e pi opei ty, the collection of the rents and profits thereof, 
the application ana disposal of such rents and profits, and the execution of 


Notes. 

MlSCELLANtOUS PKOCPEDlNf.S.—R. 1 doCS 
not restrict the appointment of a Receiver 
only m the case of suits. Section 141 
extends the procedure to all proceedings 43 
C 986=20 C.W N. 1009 ; 1928 C 256 

Partitiom Suirs.— Receivers m partition 
suits. 36 A. 19=11 A.L.J, 973. Receiver 
may be appointed in a partition suit to avoid 
scramble among co-sharers 139 LC. 670= 
1932 M. 542. Practice as to apppintment of 
Receiver m a partition suit i elating to joint 
family property. 55 LC. 827=22 Bom.L.R 
217 ; 1923 L, 48 ; 18 CL.J. 638=22 I C. 601= 
18 C.W.N. 533. In all cases where a pro- 
perty IS in the hands of one co-sharer and the 
share of the profits is withheld from the 
other, there is sufficient reason for appoint- 
ing a Receiver 117 I C. 375=1929 L. 
49/. In the absence of a finding that the 
kamavan has been guilty of waste or mis- 
management or neglect of duty or that there 
IS an apprehension of such waste or mis- 
management or neglect, the Court will not be 
justified in appointing a receiver of the pro- 
perties of a Malabar tarwad, merely because 
some members of the tarwad have filed a suit 
for partition. 41 L W, 353=1935 M. 402. It 
IS open to the Court m a suit for removal of 
the manager of a Malabar tarwad appointed 
by a karar, to appomt an interm receiver 
when the circumstances require it, but the 
power of appomting a receiver should be 
exercised only when the circumstances of the 


case plearly not only justify, but also re- 
quire it, ^ being the only means of protect- 
ing the rights of the junior members of the 
tarwad. Mere charges of mismanagement 
and fraud would not be sufficient. They 
must be established prima fam before the 
appointment of an interim receiver is made. 
44 L*W. 498=1936 M. 817. For such evi- 
dence he must be given an opportunity and 
without it, it would not be proper to dispose 
of a petition on the materials on record. 44 
L W. 606=1936 M. 966=71 M.L J 629. 

In Partnership Suit.— The ordinary rule 
that no party is appointed as receiver except 
by consent has been departed from only in 
exceptional cases, as for instance, m a case 
of partnership where there are no allegations 
of fraud and where the carrying on the 
business depends on the personal credit of 
one of the members of the firm 148 1 C. 
459=1934 C 444 In all cases of partnership 
the true rule is that a receiver is generally 
appointed for realising the assets of the 
kanar with a view to its winding up 
and for that purpose to carry on the busi- 
ness in so far as is necessary and incidental 
to such windmg up. Court does not take 
upon itself the management of a partnership 
«cept as incidental to winding uo. 148 LC. 
459=1934 C 444. The application of a Re- 
ceiver to take charge of the partnership 
^ets, does not transfer the ownership 
therein from the partners to thd Receiver. 


36 1 C 980=91 P.R. 1917 ; 12 C.L.J 368=7 1. 
C. 75. Where a dissolution is inevitable and 
the paitners are on bad terms, the usual way 
of guarding their interests is by appointing 
a Receiver and ordering the goodwill of the 
business and the stock-in-trade to be sold, 
the partners being at liberty to bid at the sale 
8 Bur.L.T. 57=29 LC. 684 , 45 LC 224 , 11 s! 
L R 115. Guiding principles for appoint- 
ment of Receiver in partnership suit. 45 1 
C 224=11 S.L.R 115 

Parties being Minors or Females — 
Though under the Code, the Court has dis- 
cretion to appomt a Receiver without 
security, it should obviously be done only in 
the most exceptional circumstances. Where 
all the parties to the suit, except the respon- 
dent, weie females or minors, the Receiver 
should generally not be allowed, without 
giving adequate security, to have unfettered 
control of money and securities to a large 
amount. 59 LA 311=36 C W.N 882=137 1 
C 900=7 Luck. 382=1932 P.C. 191=63 M.L 
J. 658 (P.C.) 

Maintenance Suits.— Where under a de- 
cree for maintenance deciee-holder is entitled 
only to proceed against a house which has 
been made a charge for payment of mam- 
tenance and the mamtenance is allowed to 
fall in arrears it is highly desirable to appomt 
a receiver for paying off arrears as well as 
for ensuring punctual payment of main- 
tenance in future. 146 LC 1024=1933 L. 
826. Although a Jahagirfor maintenance is 
inalienable and therefore uiiattachable in 
execution of the decree, a receiver can be 
appointed to manage the Jahagir_ for the 
braefit of the decree-holders subject to a 
suitable allowance for the maintenance being 
made in favour of the judgment-debtor. 
Executing Court need not fix the suitable 
allowance when making the order of the 
appointment of a receiver It will have to 
be fixed on the amount of profits which come 
into the hands of the receiver and not upon 
any estimated income of the property 1933 
N.266 

In Mortgage Suit.- The Courtis entitled 
to appoint a receiver under 0. 40, R. 1 
whenever it is deemed just and convenient to 
do so ; for example, in a mortgage suit when 
interest is in arrear the Court will normally 
appoint a receiver at the instance of the 
mortgagee as of course, whether or not the 
property appears to be of sufficient value to 
cover the mortgage debt and interest, and 
whether or not the right of the mortgagee to 
obtain a personal decree against the mort- 
gagor subsists or has been lost 14 R 292= 
1936 R. 290; 12 R 437=1934 R. 321; 56 M. 
915=1933 M 570=65 M.L.J. 222(FB.);16 
L. 366=1935 L. 17,23 S.L.R 200=115 LC. 
306=1929 Sind 114; But see contra. 1936 
A.L.J 605=1936 A. 495 (F.B.) (Ovenuling 
1933 A.L.J. 51) that in a suit for sale on the 
basis of a simple mortg^e, the Courtis not 
competent to appoint a receiver of the pro- 
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documents as the owner himself has, or such of those powers as the Court 
thinks fit. 


Notes. 

pcrty mortgaged pendmg the decision of an 
^peal agamst the mortgage decree 
In a suit by a mortgagee without possession, 
on the application of the plaintiff, defen- 
dants, who were subsequent mortgagees 
without possession but who obtained posses- 
sion under a lease from mortgagor, were 
appointed receivers and they were asked to 
keep an account and also to keep intact the 
benefits accruing from the property during 
the pendency of the suit. Held, that the 
order was quite proper [1925 L. 590, 1933 
iM . 570 (F.B.) , Rel on.] 1934 L. 71 7. Where. 

S ending an appeal agamst the preliminary 
ecree m a mortgage suit, execution has been 
stayed but it was proved that the mortgagors 
were going beyond the oidmary course of 
village management in granting leases, held, 
that a receiver should be appointed to keep 
the property intact and that it would have a 
salutary effect if one of the mortgagors was 
himself appointed receiver with due safe- 
guards. 16 N L.J. 161=1933 N. 294, But 
see contra. 43 I.C. 533 Whether the mort- 
gagee IS or IS not entitled to possession, he 
may ask for a Receiver, if the demands of 
justice require that the mortgagor should be 
deprived of possession. 31 CL.J 385=47 C. 
418, 95 I.C 632=1926 C. 1006 ; 52 M 797=56 
MLJ. 115=1929 M 138, 1929 L 780. Mort- 

f age— Floating charge — Appointment of 
Receiver without going into evidence. 46 
I C. 389, 34 I.C. 405=23 CL.J 440, 17 I.C 
202=16 CW.N. 997. The appointment of a 
Receiver at the instance of a mortgagee will 
be made as a matter of course if interest 
•oayable under the security is in arrears 17 
IC. 202=16 C.W.N. 997. There may be 
speaal reasons, even in such a case, that will 
make it not ‘just and convenient’ that a re- 
ceiver should be appointed, e g, when 
the interest has been in arrear for a very 
short period, or when the interest has been 
tendered but acceptance of it has been refu- 
sed; but the fact that the property is more 
than sufficient to cover the mortgage debt is 
not a ground upon which the Court ought to 
refuse to appoint a receiver in such a suit. 
14 R. 308=1936 R 296 (S B ) See however 
1935 R. 525, where it was held that the 
most important criterion with regard to 
whether a receiver should or should not be 
appointed m a mortgage suit is whether the 
mortgagee, having originally been well 
secured, finds that the security is likely to be 
insufficient, either by reason of considerable 
accumulation of interest or by reason pf 
•depreciation of the value of the property it- 
,self. The considerations which apply in a suit 
between the mortgagee and mortgagor as 
regards the appointment of a receiver differ 
considerably from the considerations which 
arise where the interests affected are not of 
.the mortgagor only, but also of the mortga- 
gor’s creditors. The appomhnent of a recei- 
ver in the mortgagee's suit will have the 


effect of depriving the creditors in the insol- 
vency proceedings of the benefit of the u.su- 
fruct of mortgaged property although the 
mortgagee has not yet obtained a final decree 
m the mortgage suit. Hence the appoint- 
ment of a receiver in a mortgage suit subse- 
quent to the appointment of receiver in insol- 
veneyw as set aside 17PLT. 671=1936 P. 
357. Considerations for the appointment of a 
Receiver in a suit on simple mortgage See 
13 P.L.T. 525=1932 P. 360, I R 1932 L. 650, 
34P.L.R. 950, 16 L. 366=157 I.C 47^ (2)= 
37 PL.R. 529=1935 L. 17; 14R 308, 12 R 
437, 14 R. 292, 144 1 C 265=1933 R, 94, in a 
suit on equitable mortgage. 5^6 1 R 1932 L. 
648, 35 CW.N. 1141 (when Receiver can be 
appointed in mortgage suit after decree). 
Receiver may be appointed in a suit by an 
equitable mortgagee. 54 M. 565=133 I.C. 
504=1931 M. 626=61 M.L.J 111; 133 LC 
433=1932 L. 82 , 23S.L.R 200=115 LC306 
=1929 Sind 114. Receiver can be appointed 
in a mortgage suit for sale, although a Re- 
ceiver has been appointed in a prior partition 
suit 16 C.WN. 126=14 CL J 526, 102 I.C. 
353=1927 S. 230 ; 29 M L.J.457 ; 14 B 431 ; 47 
C.418;6 R. 261=1928 R. 176 A Receiver 
need not be appointed if the mortgagee has 
obtained a decree for foieclosure, and can- 
not recover even the costs of the litigation 
from the mortgagors personally 16 C.W K 
126=12 1 C 165=14 C.L J. 526. Receiver may 
be appointed even after sale of the mortga- 
ged properties 13 C.LJ 487=15 CWN. 
672 , 95 1 C 632=1926 C 1006 Mortgage suit 
—Lessee in possession made party— Mort- 
gagee’s application for receiver — Lessee 
depositing m Court annual rent— Execution 
sale— Mortgagee auction purchaser applying 
for receiver claiming crops as his on ground 
of lease being collusive- Appointment of re- 
ceivei— Propriety 1935 M, 875. Though 
ordinarily a Receiver is not appointed when 
mortgagee is in possession, yet when he is in 
possession through one of the mortgagors 
who became insolvent then the Court can 
appoint a Receiver. 32 I.C 691=1915 M.W. 
N. 8M. A receiver can be appointed for the 
protection of property in respect of which a 
mortgage decree has been passed. 158 I.C. 
586=1935 OWN. 1118=1935 Oudh 497. A 
mortgagee decree-holder prevented from 
executing the decree is entitled to have a 
Receiver appointed if the security is not 
sufficient to discharge the debt and the inter- 
est has not been paid Per Oldfield, J., in ^ 
I C. 986=29 M.LJ.4S7, 102 I.C 353=19^ 
S. 230 An order appointing a Receiver in 
execution of a mortgage decree is not bind- 
ing on a person not a party to the suit, and 
claiming to be in possession in his right as 
prior mortgagee. 45 I.C 177 See also 9 R. 
S65. Where a defendant who is entitled to 
share in mortgaged property is impleaded in 
mortgage suit for sale, on the ground 
that mortgage was for his benefit also, and 
theie is no reasonable probability of mort- 
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(2) Nothing; in ibis rule shall authorize ihe Court to remove from the 
possession or custody of property any person whom any party to the suit has 
not a present right so to remove. 


Notes. 

gage being binding on his share and where it 
is certain that if a receiver is not appointed 
no part of the usufruct would go towards 
the mortgage debt, it would be just and con- 
venient to appoint a leceher with direction 
for payment of the mortgagee's share of 
usufruct into Court. 163 I C. 166=1936 
R. 246. Execution of mortgage decree— 
Receiver cannot be appointed for other pro- 
perties not connected in suit. 96 I.C. 194 
=23 L.W. 650=1926 M, 797. 'When the mort- 
gage is void ab mho it cannot give such 
mortgagee who has got only a simple money 
decree, nght to the appointment of a Re- 
ceiver. 1930 K. 271=127 1 C. 176 In a suit 
for a declaration that the decree foi 
sale obtained by defendant in 
a mortgage suit is not binding on 
him, the Court has the power, on application 
by the plaintiff, to appoint a Receiver 146 
IC. 451=1933 A, 227=1933 A.LJ.Sl A 
Receiver appointed in a mortgage suit is 
appointed for the benefit of the mortgagee 
and all the proceeds from the property- 
realised after his appointment go to the 
credit of the mortgage debt. Such proceeds 
also include the proceeds of crops raised 
before, and harvested after, the ap- 
pointment of the Receiver. 156 I.C 67= 
41 L.W. 495=1935 M, 410. The appoint- 
ment of a Receiver in a mortgage suit depri- 
ving as it does the mortgagor of his right to 
deal with the income negatives also the right 
of a Court auction-purchaser in execution of 
a money-decree to it even though the Receiver 
himself was made a party to the execution 
proceedings and leave of Court was granted 
to execute the decree against him. 56 M. 
546=64 M.L.J. 682=1933 M. 293. 

Private Receiver.— A private Receiver 
deriving his power from the appointment of 
a mortgagee is almost unknown to the Indian 
people. 40 I.C. 865. 

Possessory Suits.— A bona fide possessor 
of property should not be superseded by a 
Receiver except on equitable grounds 21 
M L.J 821=11 1 C. 870 The provisions of 
R. 1 refer to the case of the removal of a 
person other than a party to the suit and 
Court is not debarred from removing one of 
the parties from possession of the property. 
(18 C W.N. 537 : 24 M L J. 658, Foil.) 1922L. 
444 ; 61 1 C 605=12 L.W. 254, 119 1,C. 687= 
1929 N. 283. The words “any person" in R 1 
(2) are not confined to persons who are not 
parties to the suit. A tenant could not be 
ousted to be replaced by a Receiver in an 
interlocutory order. 61 I C 605=12 L W 
254. The possession of the Receiver although 
in a sense the possession of the Court 
is also the possession of all the parties to 
the suit according to their title. 49 I C. 89= 
8 LW. SSI. Property in possession of 
persons with a paramount title— Their rights 
not affected by appointment of Receiver. 


1927 P. 397=104 I.C. 295=8 PatLT. 717. 
During the continuance of Receivership it 
is incomoetent for Receiver to set upi 
a title in himself adverse to that of the par- 
ties. (Ibid ) Even if Receiver is discharged 
he would still hold the property on behalf of 
the rightful owner. (Ibid.) The posse-osiou 
of Court through its Receiver does not 
suspend the operation of adverse possession 
if the successful party is holding it by adverse 
possession 40 1 C 50=32 M.L.J. 85. A pro 
peitynot forming part of the pending litiga- 
tion cannot be made over to a Receiver 
appointed by the Court without jurisdiction. 
5 P.LJ. 513=1 P.LT. 653=58 I.C. 405 
Where a person refuses to deliver possession 
to a Receiver appointed by the Court 
appeal lies under 0.43, R. 1 48 I.C. 779 If 
plaintiff does not ask for a particular relief, 
in the plaint, it would be in very lare cases 
and under exceptional circumstances that 
Court would feel disposed to grant it Where 
the only substantive relief asked for by 
plaintiff was one for possession and there 
was no prayer for mesne profits cither befoie 
the suit or from the date of suit, held, that as 
there were no exceptional circumstances ap- 
parent on the face of the record, the appoint- 
ment of a Receiver in order to have mesne 
profits safeguarded should not be made, nor 
an order against defendant for security for 
mesne profits should be passed. 1933 S 3M 

Scheme Sun.— R 1 (2) is intended to pro- 
tect thud persons and not parties to the suit 
and does not debar Court from appointing a 
Receiver in a .scheme suit. 20 1 C. 767=24 il 
LJ.6S8: 41 M.L.J. 545=16 L.W 927=1923 
M. 224 Scheme decree— Power given to Dis- 
trict Judge to remove trustees— General con- 
trol conferred over trustees and their manage- 
ment of the trust— Power to appoint Receiver 
pending enquiry into conduct of ti ustees after 
suspension of trustees 38 Bom.L R. 1137. 

Trust Property —As a trust property can 
not be sold in execution of a decree against 
the trustee, the only method by which a 
judgment- debtor may be compelled to satisfj 
the claim of the execution creditor is by the 
appointment of a Receiver. 57 I C. 70=30' 
C.L J 231 Where a person takes possession 
of the trust property in direct contravention 
of the terms of the trust deed which he him- 
self executed and thus deprives the co-trus- 
tees of possession of the trust property, his 
act is entirely illegal. In a suit by him for 
the removal of the other trustees, it is cer- 
tainly just and convenient that a receiver 
should be appointed It is not necessary for 
the appointment of a receiver thatpioof 
should be forthcoming of any embezzlement 
or mismanagement on his part 1936 0 W.N. 
1134=1936 0. 337. 

Proceedings under Trust Act.— Receiver 
cannot be appointed in proceedings under 
S 74 of the Trust Act. 1927 S. 237=103 I.C. 
816 ; where the income of the mutt was not 



104 ^ 


0. 40, R. 3] The Code of Civil Proceddee (V of 1908). 


2. [Cf. S. 503, cl. (d).] The Court may by general or special order fix 
Remuneration amount to be paid as remuneration for the services 

of the receiver, 

Loc Am — [Rang^n ] R 2 The following shall be subslituied, namely: — 

The tees to* be paid aa remuneratijoti for the ser\’ices of the receiver shall be m 
accordance with the following scale:— 

(o) On rents or outstandings recovered or on the proceeds ot the sale oif mov'able 
or immovable property, unless for special reasons to be recorded, the Court orders the 
remuneration to be at some other rate— 5 per cent 

(b) For taking charge of money or of immovable piopeity which is not sold, un- 
less foi special reasons it is otherwise ordered by the Court, qii the estimated value— 

1 per cent 

(c) hoi any special work not piovided foi above, such remuiuidtuiii as the Cuiut 
on the application of the receiver shall order to be paid. 


Duties 


3. [S. 503, para 2.] Every receiver so ap- 
pointed shall — 


(a) furnish such security (if any) as the Court thinks fit, duly to account 
for what he shall receive in respect of the properly; 

(b) submit his accounts at such periods and in such form as the Court 
directs ; 

(c) pay the amount due from him as the Court directs, and 


Notes. 

sufficient both to meet the expenses and to 
pay oft debts contracted by its head, a Recei- 
ver was directed to be appointed. 54 1 A 228 
=S0M 497=53 M.L.J. 196=1927 P.C.131 


Proceedings under Guarduns and Wards 
Act.— R, 1 has GO application to a petition 
under the Guardians and Wards Act 36 B 
20=11 1 C. 554=13 BomLR. 417. 

1929 N 119=1161.0642. 

0 40, R. 2.— An order inci easing remu- 
neration to be paid to a Receiver, is an order 
made under R 2 and not under cl (d) of R* 1 
and IS not appealable 22 1 C 352. Remuner- 
ation must not exceed the income of the 
estate realised by Receiver, 91 I C. 54=1925 
N 462. Receiver— Remuneration of -Com- 
mission— Order of Couit providing for per- 
centage on ‘‘gross sales" of business— Com- 
mission on “trade discount”, packing charges 
and freight 131 I C 655=1931 M. 500=60 
M.L,J. 332. 

0.40, R 3.— Security not furnished by 
plaintiff Receiver — Suit if may be dismissed 
on that ground. 46 C. 70=22 C.W.N. 520 
The liability of a surety for a Receiver. 28 
I.C 31=20 C.L.J. 123. The surety is liable 
for the payment of interest on balances im- 
properly retained by him as also costs of pro- 
ceedings {Ibid ) When the surety satisfies 
the claim of the plaintiff he will be entitled 
to stand m place of the Receiver to the extent 
of the payment made by him and to reimburse 
himself from the sums to be paid to the 
Receiver without derogation of his right to 
.«ue him {Ibid ) 

Liability oe Receiver.— Receiver advanced 
to an infant more than the amount sanctioned 
and It was not shown that it was applied for 
his benefit H eld, that a receipt by the infant 
for the amount was no valid discharge to the 
Receiver. 28 I.C. 25=20 C.L J. 113. A bribe 
to the Police Officer to release the minor is 
1-132 


unauthorised and the Receiver cannot claim 
the amount against the payee. (Ibtd ) The 
Receiver is bound to furnish details of litiga- 
tion expenses and he is not entitled to the 
salary of officers appointed without leave of 
Court. (Ibid.) A succeeding Receiver 
cannot sue a former Receiver for recovering 
funds which he should have realized and 
accounted for. 241.0 768=41 0 92. The 
Receiver must keep his accounts and 
vouchers ready for examination at any time. 
At the time of adjustment of accounts 
Receiver and other interested parties have 
a right to be heard. 12 I C 780=14 C L.J 
445. A Receiver will not be permitted with- 
out Court’s sanction to incur expenditure 
seriously diminishing the funds entrusted to 
him If a Receiver proves that a transac- 
tion made by him IS beneficial to the parties 
interested, he must be allowed credit for 
such transanction. A Receiver should be 
allowed fees for legal assistance though not 
previously sanctioned by the Court. The 
fees will not be allowed where no legal skill 
is required. Receiver’s account filed and 
vouched before an examiner can be re-opened 
on the discovery of errors though a Judge’s 
certificate is attached, and the Receiver may 
be surcharged though he has been discharged. 
(Ibul ) Accounts— Mesne profits— Expenses 
of litigation when allowed. 22 MLJ. 253 
=14 IC. 396 If Receiver had failed 
to realize rents by taking proper proceedings 
he will not be exempt from liability. Mis- 
taken proceedings though taken in good faith 
will not absolve Receiver from liability for 
rent. (/6k/.) Court which has to pass 
Receiver’s accounts, 4 P.L.J. 636=54 I C. 
297. 

0. 40, R 3 (c)— Scope— Appointment of 
party to suit as receiver— Order directing 
payment into Court of money collected prior 
to appointment — Effect of — Appeal 68 
MLJ. 628 
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(d) be fot any loss occasioned to the propeity by hts wilful 

default 01 £fros 3 negligence, 

d EnJ^orcemeni of receiver’s Y\fhere a r£ceiver— 

’ (0) fails to submit liis accounts at such periods and in such form as the 
Court directs, or , - 

(b) fails to pay the amount due from him as the Court directs, or 

(c) occasions loss to the property by his wilful default or gross negli- 
gence, the Court may direct his property to be attached and may sell such pro- 
perty and may apply the proceeds to make good any amount found to be due 
from him or any loss occasioned by him, and shall pay the balance (if any) to 
the receiver. 

Loc. Am — [Madras ] Subshiutc the following for R 4 — 

“ 4 . (1) If a rdecKer Ifails to submit lub accounts at such periods and in such foim 

as the Court directs, the Court may order his property to be attached until he dub submits 
hus accounts in the form ordered 

(2) The Court may, at the instance of an> party to any suit 01 proceeding in which 
a receiver has been appointed 01 of its own motion, at any time make an enquiry as to 
what amount, if any, is due from the recener as shown b> his accounts or otherwise, or 
whether any los^, to the property has, been occasioned by his wilful default or gross negli- 
gence and ma> ordci the amount found due or amount of the loss so OK:casioned In be paid 
by the receui.r into Court or otherwise within a period to be fixed by the Court All 
parties to the suit or proceeding and the receiver shall be made parties to any such enquiry. 
Notice of the enquiry shall be given by rcgiateied post to the surety, _ if amy. for the 
receiver, but the cost of his appearance shall be borne by the suiety himself unless the 
Court otherwise directs. 

Provided that the Court may, where the account is disputed bj the parties and >5 of a 
complicated nature or where it is alleged that loss has been ftccasioned to the property b\ 
the wilful default or gross negligence of the receiver refer the parties to a suit In all such 
cases the Court shall state in writing its reasons for the refcirence 


Notes. 

0 40, R 4 —Under this rule the Court is 
ordinarily bound to deal with all matters 
relating to the leceiver in the proceeding 
itself in which he was appointed. The proper 
occasion for making allegations against the 
receiver is when his accounts are passed, and 
the Court ought to protect its officers and not 
to allow parties to pester the receiver with 
actions. Although under R. 4 as amended, 
the Court may at its option refer the parties 
to a separate proceeding, it is bound, when it 
makes such an order, to record its reasons 
therefor. 43 L.W 460=1936 Mad. 321=70 
M L.J. 282. An order passing a Receiver's 
account is one under R. 4 and is appealable. 
45 B. 99=22 BomLR 1126. Appeal from 
order for accounts is not competent, 1924 N. 
53. Order directing the Receiver to pay 
money m Court is not appealable. 1921 
M.W.N. 806=1922 M 234. Receiver ordered 
to pay damages— If appealable. 92 1.C. 631= 
1925 R. 206. See also 62 M L.J. 199=1931 M 
760. It is competent to the Court in the course 
of passing the accounts of a receiver, under 
0. 40, R 4, to make an order, after hol4ing 
him liable, to make good the loss caused to 
the estate through his wilful negligence. A 
separate suit against the receiver is not 
necessary for the purpose of establishing his 
liability or for enforcing it 40 CW N. 479. 
i^The proper procedure to bring to sale the 


pay into Court amount lost by his negligence 
is appealable. 1931 M. 760=62 M.L J. 199, 
As to what would amount to gross negligence. 
see ibid. “Property” is synonymous with 
estate and covers income from property. Cl 
(c) applies to the _ case of misappropriation 
also. A Receiver is not liable to account for 
any period other than that for which he is 
appointed. 5 Pat L.J 97=55 I C 15 A 
Receiver who has given up possession of the 
estate must institute a separate suit for reco- 
very of sums due to him in respect of salary, 
allowances, etc. 4 P L J. 636=54 LC 207 
An order declaring a Receiver liable in res- 
pect o_£ a sum of money is not appealable 
unless it IS accompanied by order of attach- 
ment under R. 4 (/bid.) Procedure to be 
adopted in passing Receiver's accounts, See 
43 M.L.J. 707=16 L.W. 754; 100 1.C 996=6 
BurL.J 15 Order removing Receiver is 
appealable at the instance of one or other of 
the parties ; but the Receiver himself has no 
right of appeal. 36 C W.N. 903. Court which 
has the power of appointing a Receiver is also 
invested with the power of dismissal Order 
removing Receiver is not appealable by the 
Receiver. 1931 A. 72=1931 A.L.J. 13 See also 
36 C.W.N. 903 If money paid to some one 
else by the Receiver does not reach its proper 
destination, Receiver will be compelled to 
make good the loss unless he can show that 
he has acted with perfect regularity and 
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(3) If thft receiver fails to pay any amoutit which he has been ordered to pay tinder 
sub-rule (2) df this rule, within the period fixed in the order, Ae Court may direct such 
amount to be recovered either from the security (if any) furnished by him under R. 3, 
or by attachment and sale of his property or if his property has beeri attajched under sub- 
rule (1) of this rule^ by s^lc of the property so attached, and may apply the proceeds of 
the sale to make good any amount found due fiom him or any loss occasioned by him 
and shall pay the balance (if any) df the sale proceeds to the receiver.” 


5. [S, 504] Where the property is land paying revenue to the Govern- 
When Collector may be land of which the revenue has been assigned 

appointed receiver 0^ redeemed, and the Court considers that the interest 

of those concerned will be promoted by the manage- 
ment of the Collector, the Court may, with the consent of the Collector, appoint 
him to be receiver of such property. 


ORDER XLI. 


Appeals from Original Decrees 

1 [S. 541] (1) Every appeal shall be preferred in the form of a 


Notes. 

0. 40, R. 5.-.Se« 1933 L. 203=14 L. 330. 

0. 41, R. 1. AppLiCABiLnY.— There is a 
tendency on the part of Subordinate Courts 
to Ignore the provisions of 0 41, and to set 
aside the decrees of trial Courts m their 
entirety Nothing can be clearer than the 
provisions of 0. 41, and Courts must realise 
that they should not, as far as possible, travel 
beyond the provisions of the Code and make 
orders to support which the so-called inherent 
jurisdiction has to be brought in. 59 Bom 
430=37 Bom L.R. 241=1935 Bom. 222. 0. 41 
has no application to appeals from the origi- 
nal side of a High Court. 48 M 631=48 M. 
L.J 384 It applies to an appeal under S. 476- 
B, Cr. P. Code, against an order of Civil 
Court. 54 C 355=100 I C. 351=1927 C 284, 
134 1.C 1063=35 CWN. 775=1931 C 604. 
Also to Letters Patent— Appeals SO ML.J. 
190=49 M 291 ; 48 C 480=48 I. A. 76 (P.C). 
As to applicability to appeals from proceed- 
mgs under S. 201, C P. Land Revenue Code, 
5eelS5IC 557=1935 Nag. 125 (1) As to 
whether copy of order sought to be reviewed 
should be filed along with application for 
review, see 157 1 C. 965=16 P L.T. 595=1935 
Pat 486. The provisions of this rule applies 
to applications for leave to appeal in forma 
pauperis 165 I.C. 471=44 L.W. 152=1936 
Mad. 600. The provision in R. 1, requiring 
that the memo, of appeal shall be accompani- 
ed by a copy of the deciee appealed from 
must be read to mean that it shall be accom- 
panied by a copy of that part of the decree 
which is appealed from and against which the 
grounds of appeal are all directed. Court 
under its inherent powers under S. 151, can 
<lispense with the production of portions of 
the decree which are unnecessary for pur- 
poses of the appeal before the Court. 40 C. 
W.N. 1298=1936 C7S1. 

Right of Appeal.— A n order refusing to 
appoint a Receiver during pendency of a suit 
IS appealable 33 I.C. 735. 

Construction.— R. 1, vrhich is a rule of 
procedure, should not be construed as would 
hinder justice and lead to an absurd result 
115 I.C. 67=1929 L. 42 
Who can Appeal.— Right of appeal is only 


R party. 45 I.C 181=82 P.L 

Who cannot Appeal— A party cannot 
appeal from a decree in his favour merely 
because of an adverse finding on an unneces- 
sary issue 120 PLR. 1911=9 IC 1030. 
An unconditional adoption and enjoyment of 
benefits under an order bars the right of 
appeal. 37 1 C 804=21 C W.N 232 As to 
paities m appeal, see 34 C W.N, 642=1930 C, 
748 

CoNNECTFD APPEALS —Where there are 
appeals arising out of connected cases each 
appeal must be accompanied by copies of 
judgments of all the lower Courts. 14 L.R. 
879 (Rev.). 

Separate Appeals.— If there are two dis- 
tinct orders m two separate execution procee- 
dings, there cannot be a joint appeal in 
respect of both. 24 I.C 438. This is so even 
though they were decided in one judgment 
10 1 C 415=15 C W N. 994. If two separate 
cases are decided in one judgment, two 
separate appeals should be filed 56 I.C. 69= 
1 L 368 , 3 P.L J 96=44 1 C. 418, 96 1 C. 336. 

Three brothers, X, Y andZ, who owned an 
estate died childless, lea^’ing behind them only- 
widows, and the Court of Wards , assumed 
charge of the entire estate. The plaintiff 
obtained a decree declaring that he was 7 
who was supposed to be dead and that he 
be put in possession of an undivided one- 
third shai e in the properties in suit— the share 
in enjoyment of the first defendant who was 
his wife, jointly -with the other defendants’ 
possession over the rest An appeal was filed 
against this decree and a question was raised 
whether the first defendant could appeal both 
as represented by the Court of Wards and 
also in her individual capacity. Held, that 
as the decree affected the first defendant both 
ways, that is to say, both with regard to her 
estate and also individually, inasmuch as there 
was a declaration to the effect that the plam- 
tiff was her husband, she was entitled to file 
appeal and that there was no reason to ask 
her to file a separate appeal and pay separate 
Court-fees. 41 C.W.N 374=65 C.L J. 127. 

Pleader can File.— Presentation of appeal 
by pleader not duly authorised is invalid. 62 
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Form ol apiical. 

What 10 uccohipanj 
memorandum. 


memorandum signed by the appellant or his pleader 
and presented to the Court or to such officer as it ap- 
points in this behalf. The memorandum shall be 
accompanied by a copy of the decree appealed from 


Notes. 

I C 2SV But a pleader with a power of 
attorney to present the same, can validly 
present it 7Lah.L.J 29=86 I. C. 207. Pre- 
sentation by vakil whose vakalat is not 
signed by the party at the time but the defect 
IS subsequently rectified is valid, 21 I.C 444 
= 11 AL.J 779 Memorandum of appeal 
presented only by one of two vakils, who 
alone has accepted a joint vakalat, is validly 
presented. 16 M. 285. Vakalat not filled up 
—Presentation is not proper 1926 A. 252= 
91 I.C. 865. Appellant executing power of 
attorney in favour of a certain advocate— 
Presentation of appeal by another advocate 
on behalf of latter— Whether proper. 38 
P,L R 258. Memorandum filed by unautho- 
rised person is no proper appeal. 1930 A.L J. 
394=121 1 C. 546=1930 A. 112 , 1936 Lah 195 

NeCISSARY CONDllIONS OF A VALID FlLING. 
—An appeal is barred if the vakalatnama is 
filed after limitation time 11 I C 387=13 
C.L.J. 544. An appeal by a legal representa- 
ti\e without being recorded as such is not 
maintainable 45 I C 541=16 A.L J 394 A 
mistake in the description of the respondents 
does not entail dismissal of the appeal, when 
the defect is a formal one. The appellate 
Court should allow it to be corrected when 
brought to its notice. 39 P.L.R. 188=1937 
Lah. 60. 

Signing by Appellant.— Memorandum of 
appeal should be signed by appellant oi his 
agent 83 1 C. 543 (1)=1923 L 484. 

Memorandum of Appeal to be in English 
—Even if an accompanying document is in 
the vernacular. 2 Lah L J S07='iS I C. 24 An 
appeal is preferred only when a copy of the 
decree is filed Without it, it will be rejected 
as not validly presented 16 A. 77; 30 IC 
165=42 C. 433; 27 I.C 447 ; 4LahL.J. 193= 
1922 L 191: 54 1 C 36, 53 I C 137; 10 1 C 
866=7 N L R 67 , 1925 N. 52 , 96 I.C. 336 If 
appeal is filed with copy of judgment alone, 
but the copy of the decree is filed within 
limitation, there cannot be any objection. 
,19360WN 1008=1937 Oudh 65 The rule 
is inflexible and the appellate Couit has no 
dispensing power. 11 LahL.T 31. Filing of 
copy of translation of decree is not sufficient 
132 1 C. 3=12 Lah.LJ 305=32 PL.R. 127, 
38 P.LR 288 There is no proper presenta- 
tion without a copy of the decree even 
when there is no decree in existence. 69 
I C 895=1922 L 170. Where in an appeal 
from a mortgage decree, certified copies 
of preliminary judgment and final decree 
alone were filed and no copy of preliminary 
decree bad been filed and the memorandum 
purported to be of an appeal from final judg- 
ment and decree, held, that it could not be 
regaided as an appeal fiom the preliminary 
decree and that the appellant could not im- 
pugn the final decree on grounds appropriate 


to the preliminary decree. 59 C. 781=36 f- 
W.N. 42(k=:1932 C. 589 In the case of parti- 
tion decree, where appeal is only with refe- 
rence to right of maintenance, the copy of 
the whole decree including Commissioner’s 
report, maps, etc., is not necessary to be 
filed. It IS sufficient if only copy of that part 
of the decree which is appealed from and 
against which grounds of appeal are directed 
IS filed Court may dispense with the 
filing of the rest of the decree under 
Its inherent powers under S 151 . 40 C.W N 
1298=1936 C. 751 When after filing an 
appeal a decree is amended and the amended 
copy, IS permitted to be attached to the appeal' 
the appeal becomes an appeal on the amend- 
ed decree. 43 I.C 772 An appeal from an 
amended decree must be accompanied by a 
copy of that decree and not the original 
deciee 11 I.C. 8. Non-filing of an award 
which is both judgment and decree along with 
memorandum of appeal is fatal to the appeal. 
7L 539=1927 L 49=97 I.C. 187 Appeal 
from award under Land Acquisition Act- 
Copy of the award to be filed. 94 I.C, 145= 
1925 L. 438 C * ■ 
not necessary. 


i Copy of decree in cross appeal 
try. 95 I.C. 256=1926 L. 540. 


Memorandum op Appeal— Frame of— 
Grounds — How lo be set out— Memo- 
landum of appeal or revision to High Court 
should only contain very briefly and concisely 
the grounds upon which it is contended 
Couit's decision is wrong To set out legal' 
arguments m the grounds is a gross misuse 
of the grounds of appeal or revision. 58 M 
771=1935 M 282=68 M L J. 218 
When Order NOT Drawn up— Copies of 
both order and judgment are to be filed' 
unless the formal order had not been drawn 
up, m which case a copy of judgment alone 
will do 1924 A 162; 17 I.C. 119=16 CL J 
133 ; 14 1 C. 1006=15 C L J 498 ; 58 B 573=36 
Bom LR. 1064=1934 B. 489, 1933 AL.J. 
1301=1933 A 762 But see contra in 1924 L. 
352. Trial Court intended to draw up decree 
in prescribed form, but it did not strictly 
comply with requirements of law, as laid 
down in 0 21, R. 6, and drew up a document 
which could not be called a proper and cor- 
rect decree. The memorandum of appeal was 
accompanied by the judgment and the docu- 
ment and the proper decree was filed after 
limitation when it was prepared on applica- 
tion by appellant Held, that appeal was 
properly presented and was not barred 147 
I C. 13=1933 L. 938 The proper course is 
to adjourn the appeal till a copy of decree is 
obtained. 1924 L 352; 49 I.C. 573=19 PR- 
1919 In a miscellaneous appeal a copy of 
the decree cannot be dispensed with 40 A, 
12=15 A L J. 801. The definition of decree 
in S. 2, renders an order rejecting a plaint 
equivalent to a decree and hence eliminates 
the necessity for preparing a separate decree 
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and (unless the Appellate Court dispenses therewith) of the judgment on which 
it is founded. 


(2) The memorandum shall set forth, concisely and under distinct heads, 
^ ^ grounds of objection to the decree appealed from 

Conten s 0 without any argument or narrative ; and such grounds 

shall be numbered consecutively. 


Notes. 

sheet. Hence an appeal filed from such order 
■without any decree sheet is correctly pre- 
sented. 1641 C. 181=1936 Pesh. ISS Failure 
to file copy of order, which was a precise 
copy of the operative part of the judgment, 
matters little and will not affect the appeal 
21 A L.J. 452=1923 A 579. Copy of interim 
order on preliminary issues need not be filed. 
103 I.C. 224=1927 L 629. Filing a vernacular 
translation of the decree is invalid. 4 Lah. 
TLJ. 381; 2 Lah. L.J. 728 A copy of the 
j udgment too is necessary. If its filing after 
limitation is not duly explained, appeal may 
be dismissed 67 I C. 6/0=3 Lah L.J. 255; 
63 I.C 30=2 L. 227; 67 P.R 1917=41 IC 
918; 25 IC. 28 Though appeal is filed 
without a copy of judgment, when notice is 
issued, it amounts to dispensing with neces- 
sity of filing the same. 90 I C, 13S. Where 
several persons appeal from same judgment, 
a copy of judgment should be filed with each 
memo ; but where one appellant files more 
than one appeal, he may file a copy with one 
of the many memos, of appeal. IP. 670=4 
P.L T 290 , 6 L 218. Two j udgments one on 
preliminary issue and the other on other 
issues, both must be filed. 9 L.L.J 502. 
Defective memo, admitted — Objection to 
memo at a later stage is barred 1927 L 
451 See also 104 1 C 545=1927 L 449 
Second Appeals— Copy of decree and 
judgment. The word “copy” as used in 
0. 41 and 0. 42, means copies duly certified 
under Evidence Act and thus rendered capa- 
ble of production before a Court of law for 
examination Where appeal was presented 
with an unattesled copy, held, that there was 
no valid presentation. ,30 P L R. 587=1929 
L 771 Provisions of this rule are impera- 
tive and presentation of memo, of second 
appeal without a copy of decree appealed 
against IS invalid 1930 R. 182 , 44 ML.J. 
279; ISA. 123 (127). But delay can be ex- 
cused An ex parte order excusing delay 
can be attacked by respondent. 44 ML.J. 
279=17 L W. 352 When two decrees are 
passed in two appeals from the same decree, 
both of them should be filed in second appeal 
3 L 215=1922 L 390 See also 33 I C 742= 
84 P R. 1916. Claim decreed only in part— 
Both part es appealing — Lower appellate 
Court dismissing appeal by plaintiff while 
allowing appeal by defendant— Plaintiff ap- 
pealing against dismissal of his appeal but 
filing copy of decree of defendant’s appeal 
in lower Court Held, that there was no 
proper presentation of second appeal as 
plaintiff should have appealed against a 
decree dismissing his appeal under R.I. to 
the lower Court and should have filed a 
decree of that appeal. 165 1 C. 137=1936 L 
293. Memo, of appeal not accompanied by 


copies of judgments of lower Courts such 
copies being on record of another appeal by 
opposite party is no good reason for dispen- 
sing with such copies. 104 I.C 2^ (1) A 
second appeal filed with a copy of decree of 
lower appellate Court but not with the 
grounds of appeal in first Court is valid pre- 
sentment 80 P R 1918=43 I.C. 102, See 
a/ro 1930 L 935=130 I.C 519. In a second 
appeal, a copy of the trial Court’s judgment 
need not be filed. 74 I C. 330=1923 P. 19. 
Omission to file judgment of first Court 
with memorandum of appeal is fatal. 97 1. 
C 80 (2)=1926 L. 638 (1). See also 1927 L, 
423 (2)=101 1 C 776. Presentation of appeal 
with unnttested copy of judgment— Proper 
when attested copy is not available. 94 I C 
2=1926 L 404 Non-filing copy of inter 
locutory order of the Court below referred 
to in the judgment when filing second appeal, 
does not affect validity of piesentation 4 
Lah. L J. 20=1922 L 93. See also 115 1 C 
67=1929 L 42 , 30 P L, K 236; 10 L 
587=1929 ^ L 481 Where there was 
a preliminary and a final judgment 
in a suit it is sufficient to file final 
judgment along with memorandum of appeal. 
(10 L 587, Foil ) 127 I C 719=1931 L 202. 
See also 59 C. 781 ; 134 I C. 300 Four cases 
were governed by the same judgment of trial 
Court Four appeals were filed and copies 
of four deciees were attached hut a copy of 
the judgment was filed in one case only. In 
the other cases it was stated m writing on 
the memo of appeal that a copy of the judg- 
ment had not been obtained and time was 
asked foi. Held, that the appeals were 
technically incomplete and the Court should 
m returning the papers grant time for the 
defect to be cured 14 R D 476 See also 
1929 N 229=25 N.LR 183 Order disposing 
of a preliminary issue need not be filed 10 
Lah LT 23 

Grounds cf Appeal.— In every appeal, the 
appellant must show some reason why the 
judgment should be distuibed. 17 N L R. 
72=63 1 C. 898=25 C W N. 866 (P.C ) 

Restoraiion.— Court has inherent power 
to restore to file an appeal dismissed for de- 
fault, even though pleader could not adduce 
sufficient cause for default. 15 C.L J. 334= 
39 C 34 

Time and Place of Receipt —Appeal can 
be received by Judge at his residence and 
out of Court hours 34 A, 482=9 A.L J. 
743. 

Delay.— Under R. 1 (3) as amended in 
Madras the question of delay is decided 
beforehand and the appeal is not admitted 
till that point is decided in appellant’s favour 
57 M. 741=150 I C 71=1934 M 303=66 M 
L.J 486. 
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Loc Ams — [Lal-^ore ] Add Ihe following pioviao to sub-rule (1) — 

“Provided ll’ra mIu-u l 4 »o or moie cases arc tried together and decided by the same 
judgment and Iwo oi muie appeals aic filed against the decrees, whether by the same or 
diticrent appclbrns Ihe oificer appointed in this behalf may, if satisfied that the questions 
for decisions are analogous in each appeal, dispense with the production of more than one 
copy of the judgment.’ 

[Madras ] (1) Add the following sentence to sub-rule (1) of R 1 of O 41:— 
“The cupj oi the judgment shall be a printed copy m every case in which the High 
Comt has prescribed that the judgment shall be prittited' when a copy is apphed for, for the 

purpoS(^) ^^pp as a pro\iso to sub-iule (1) of R 1 of 0. 41:— 

•'Provided that in appeals (from decrees or oiders under any special or local Act 
to which the provisions of Parts II and III of the Limitation Act (IX of 1908), do not 
apply and in which certified copies of such decrees or oiders have not been gi anted within 
the time prescribed for preferring an appeal, the Appellate Court may admit the Memo- 
randum of Appeal subject to the production of the copy of the decree or order appealed 
from within such lime as may be fixed by the Court ” 

Add the following sentence to sub-rule (2) of R, 1 of O 41 — 

"The memorandum shall also contain a statement of the valuation of the appeal for 
the purposes of the Court-Fees Act " 

(2) Add the following as sub-rule (3) of R 1 of O 41 — 

•‘(3) When an appeal is picsented after the peiiod of limitation presenbed thciefor, 
it shall be accompanied by a petition supported by ^davit setting forth the facts on which 
the appellant t elies to satisfy the Court that he had sufficient cause for not prefernng the 
appeal within such peiiod, and the Couit shall not proceed to deal with the appeal in any 
way (otherwise than by dismissing it either under R. 11 of this ordei oi on the ground 
that it IS not satisfied as to the sufficiency of the reasons foi extending the period of limita- 
tion) until notice has been given to the lespondent and his objections, if any, to the Court 
acting undei the piovisions of S. 5 of Act IX of 1908 have been heard ” 

[Rangoon ] The following shall be substituied for sub-rule (2) 

"1 (2) The memorandum shall set foith, concisely and under distinct heads, the 

grounds of objection to the decree appealed fiom, without any aigument oi narrative; and' 
such grounds shall be numbered consecutively. V'hfn Burmese dates are gi\cn, the cor- 
responding English dates shall be added The memorandum shall also contain — 

(«) the full names and addresses of all parties; 

(li) particulars (class, number, year and Court) of the original proceedings, and 
(w) the value of the appeal (a) for Court-fees and (b) for jurisdiction 
Material corrections oi alterations shall be authenticated by the initials of the person 
sigmng the memorandum ” 

To 0 41, R 1, the following shall be added as sub-rulel (3) — 

“(3) The appellant shall present, along with the petition of appeal, as many copies 
on plain paper of the grounds of appeal as there are respondents.” 

2. [S. 542.] The appellant shall not, except by leave of the Court, urge or 
Gromids which may be ’? support of any ground of objection not 

taken in appeal set forth m the memorandum of appeal ; but the 

Appellate Court, in deciding the appeal, shall not be 
confined to the grounds of objection set forth in the memorandum of appeal or 
taken by leave of the Court under this rule: 


Notes. 

O. 41, R 2 —Grounds not raised in memo, 
of appeal cannot be urged 54 I.C. 

70 1 C 653=1923 M. 11 ; especially, long i..ier 
period of limitation. 30 I.C 22=7 P.R. 1916. 
Ground of attack raised in phint and not in 
memo of appeal will not he allowed to be 
raised, being deemed to have been abandon- 
ed, 17 LC 247=217 P.L.R 1912. In appeal 
new grounds can be traversed with permis- 
sion of Court, though not specified m 
grounds of appeal 57 P.L R. 1916=30 I C 
817 See also 1931 R, 314. As to when 
Courts will prevent it, see 57 1 C. 800=11 L. 
W. 611. Plea not raised in trial Court cannot 
be raised in appeal. 19 I.C 48=6 Bur LT. 
S3 ; 68 I.C. 227=3 Lab. L.J. 392. A new case 


cannot be raised 17 I C 247=190 P.L R. 
1912. A pure question of law which went to 
the root of the matter was allowed to be 
raised. 133 I.C 839=33 Bom L R 590=1931 
B 466 Plea of res judteata can be raised 
for first lime in second appeal at its hearing 
though not in the memo of appeal 22 LC. 
12 So also an < bj'ection to jurisdiction 
under S. 21 131 1 C 603=1931 A. 556 

Filing of Additional Grounds.— Addi- 
tional grounds should not be allowed to be 
filed at a late stage 49 P.R. 1914=2‘; I.C 
443. Where alternative grounds of appeal 
are raised an appellate Court is not debarred 
from going into questions which are ad- 
mitted for the purpose of an alternative 
argument 84 I.C 1039=5 Lah. LJ. 117. 
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Provided that the Court shall not rest its decision on any other ground 
unless the party who may be affected thereby has had a sufficient opportunity of 
contesting the case on that ground. 


3. [S. 543.] (1) Where the memorandum of appeal is not drawn up in 
T. munner hereinbefoie prescribed, it may be rejeci- 

ofSo°randuin ^d, or be returned l^o the appellant toi the purpose of 

being amended within a time to be fixed by the Court 
or be amended then and there. 


Notes. 

0. 41, R 3.— A memorandum of appeal 
which has not been registered is not to be 
regarded as an appeal As long as there are 
defects in it, Court can under R. 3 return 
It and give the party a chance of putting it 
again in a complete form j and any time that 
it allows for re-presentation is only by way 
of concession Hence a continuance or ex- 
tension of the concession cannot be demand- 
ed as a matter of right at any rate after the 
expiry of the period of limitation. If a 
partj fails to complete the memorandum of 
appeal even though it was returned to him 
thrice and sufficient lime was allowed each 
tune to represent it, it must be rejected. 144 
I C 608=1933 M 318. Where an appeal was 
filed within limitation but without a copy of 
judgment of trial Court and it was returned 
with directions that the copy be produced 
and the appeal was afterwards presented 
again with the copy when the limitation 
period had expired. Held, that the appeal 
was time barred. 1937 Pesh. SO No duty 
on Court to add proper parties when the 
appellant neglects. 18 I C 37=59 P.R. 1913 
Wrong naming of respondent due to clerical 
error can be rectified and the mistake is not 
fatal. 21 CW.N 774=27 C.L T. 129 Where 
appeal is preferred against a dead person 
L. Rs. cannot be added after limitation 
period 21 1 C. 306 Rejection on account 
of limitation does not come under this rule 
but under R 11 It .'imounts to a dismissal 
and IS ap^alahle 60 1.C. 493 
0 41, R, 4 : Object and Scopk— This rule 
gives Court ample powers to make appropri- 
ate order in the interests of justice 30 CL 
J. 417=24 CW N 1 10 Scope of. See 1 00 1. 
C. 346=1927 A. 311. The rule is limited to a 
case of appellants and does not apply to a 
case where all the respondents are not pre- 
sent on the record as parties to the appeal. 
1935 OWN 401=1935 0 329 . 90 I.C.986= 
30 C W.N. 45 , 40 L W, 604=1934 M 730=67 
MLJ 681 Object of this rule enunciated 
in 20 1 C. 952=25 MLJ. 248. One plaintiff 
may appeal fot the benefit of other plaintiffs 
only if the co-plaintiffs are made parties to 
appeal 106 I C 313=1028 L 43 157 1 C 
502=1935 Pesh. 106. See aUo 58 C 1341=135 
IC 797=1932 C 134 (where the L.Rs. of 
one of the plaintiff respondents were not im- 
pleaded in lime) Under R 4 read wiih R 33 
of this order one of several defendants can 
file an appeal withou. impleading the other 
defendants as parties, if the decree under ap- 
peal proceeds on a ground common to all of 
them, and appellate Court has power to vary 


the decree in favour of the non-appealing 
defendants also 61 C 919,40 CWN 55.3= 
165 I. C 606 (2)=1936 C. 424. In such 

a case where one of the defcndants-appel- 
lanls dies during the pendeiicj of the appeal 
and no one is substituted in his place but the 
appellate Court passed an order that the 
appeal had abated so far as the deceased 
appellant was concerned. Held, that tlie 
appeal was not incompetent by reason of that 
fact. 59 C L J 318 Where defendants are 
ad\isfdly impleaded as respondents, it is 
competent for one of the defendants to 
appeal in his own name even though the 
interests of the other defendants aienot 
inseparable from the interest of the appellant 
and the success of the appeal enures for the 
benefit of the appellant as well as his co- 
respondents 165 1.C 66=1936 L. 612 This 
rule pi events two contraiy decisions in the 
same suit. 35 I C. 547=1 PLJ 143 For 
the distinction between this rule and R. 33, 
see 30 1 C 868=22 C L I 61 ^Iso 42 C. 451 
=19 CWN. 233, 24 IC 924=1 L.W.376, 
160 IC 1005=1936 Pesh 20. Appeal by 
some of the parties— Power of Court to 
grant relief in its entirety. 99 I.C 1041 See 
also 1927 P 103=98 1 C 846=8 P.L.T 316 : 
106 1 C 875 (2) As to whether several 
persons who have obtained leave to institute 
suit under S 92, C P. Code, constitute several 
plaintiffs, see 16 L 782=1935 L 251. 
Although only some of the defendants 
appeal, the other non-appealing defendants 
are entitled to take advantage of any decision 
which has been arrived at in favour of the 
appealing defendants 60 C. 733=146 I.C 
671=37 C.W.N. 504=1934 C 632. Power of 
Court to reverse decree as against non- 
appeahng party See 57 M.L J. 789^1930 
M.6S;52M 322=1929 M. 230=56 M.L.J 
255. The use of the word “may” shows 
that appellate Court is given a discretion in 
the matter. Where some of the parties have 
not appealed, Court will be justified in refu- 
sing them relief 133 IC 556=32 PL.R, 
787. The discretion exercised will not be 
interfered with in second appeal 88 1 C 
535=19^ A. 64 Under this rule it is 
enough if decree pioceeds on any ground 
common to all the parties Every ground 
neednol be common. 42 C 451=19 CW N, 
233 ; 63 I C. 973=13 Eur L T. 163 See also 
1933 L 933 This rule applies where the 
interests of the appealing party are insepara- 
ble from those of the non-appealing parties. 
But where they are separable the case is 
different and the lule has no application. 44 
I C. 762=3 P.L J. 166 See also 12 L. 534= 



1056 


The Ovj. Court Manual (Imperial Acts). [0.41, R. 4 

(2) VVliei’e I he Courl rejects any memorandum, it shall record the rea- 
sons for such leje^’l.ou. 

(3) Where a memorandum of appeal is amended, the Judge, or such 
officer as he appoints in this behalf, shall sign or initial the amendment. 

Loc. Ama —[Allahabad and Oudh.] Substitute the follovung for R 3 (1) 

“3, (.1) Where the memorandum of appeal is not drawn up in the mannet hcreiii- 
befoie prescribed or accompanied by the copies mentioned in R. 1 (1), it may be rejected, 
or where the memorandum of appeal is not drawn up, in the manner prescribed, it mav 
be returned to the appellant for the purposes of being amended within a time to be fixed 
by the Court or be amended then and there.” 

Lot. Am — [Bombay.] After R. 3 of O 41, the following rule shall be mdrteii, 
namely:— 

“3-A. Where an appellant applies for delay to be excused, notice to show caust* 
shall at once be issued to the respondent and the matter shall be finallj decided before notice 
IS is.sued to the Court from whose deciee the appeal is pieferred undei R 13,” 

4. [S. 544 ] Where there are more plaintiffs or more defendants than one 


Notes. 

32PLR 798. But jc? 165 I.C 66=1936 L. 
612 (noted supra ) It does not apply where 
there is no common ground of appeal. 40 1 
C 184=35 P.W.R. 1917 , 1926 L 303=94 1 C 
557 (1). Nor to parties not appealing and 
mzde pro forma respondents. They cannot 
be heard suppoiting the appeal 34 1 C 714 
(FB). Where the sole appellant died his 
co-defendant who is a pro iorma respondent 
cannot apply to continue the appeal after the 
expiry of 90 days S3 A. 521=13 ' I C 877= 
1931 A. 349. li’xcept under this rule no relief 
m respect of persons not parties to the appeal 
can be given. 44 1 C 480 Under no provi- 
sion of law can an appellate Court interfere 
with a decree in a suit not appealed fiotn. 53 
LC 883=116 P R 1919 ; 1 L W. 169=23 I.C. 
^0; IS 1C. 409 ; 35 IC 547=1 P.LJ. 166; 
84 1 C 68=1925 C. 23 In an appeal by one 
unsuccessful defendant relief can be given to 
the non appealing defendants as well, pro- 
vided their defence was also the same 40 
M. 846=41 I.C 546, 23 C W N 372 ; 31 1 C. 
886 ; 60 1 C. 460 ; 31 CL J. 75=24 C W N 453. 
This IS left to the discretion of Court 36 A 
510=241 C 439=12AL.J. 883; 139 IC 718 
=1932 A. 710 But see contra 2 P.L R 1912 
=12 I C 60S. Even in favour of a non- 
appealing heir of a deceased defendant. 35 
I C. 743=3 0 L.J. 279. See also 57 M.L J 
719 ; 56 M L J 255, Where one of two appel- 
lants died before hearing of appeal and the 
fact was not known to counsel or Court, a 
decree passed in favour of both is valid and 
the L R of the deceased appellant can he 
brought on recoid at the time of passing a 
inal decree 48 ML.J. 601=1925 M 235. 
Where pending an appeal one of the two 
defendant-appellants died and his heirs did 
not come forward to be substituted in his 
place, held, that the surviving defendant was 
competent to rely on all such grounds on 
which the deceased defendant could have 
resisted and did resist the plaintiff's claim 
56 C 487=33 CW.N. 150=1929 C 263, See 
also 146 I.C. 26=1933 if, 655 , 146 I.C 511= 


1933 A.L. J 1049=1933 A. 733. (Joint decree 
forpre-emption— Death of one pending ap- 
peal— Legal representative not brought on 
record— No abatement) ISL 667=151 I.C. 
784=1934 L. 206 (Suit for accounts— 
Death of one appellant pending appeal— 
Legal representative not brought on record— 
Appeal abates) 61 C. 879=59 C L.J 362= 
38 CW N. 743=1934 C 703 1934 M. 730=67 
MLJ 681. 

Where Relief in favour of non-apfear- 
iNG P.ARTY CANNOT BE GIVEN.— Where One of 
several joint plaintiffs appeal, the others 
must be made parties 45 A 286=21 A L.J. 
91 Also 53 1 C. 548, But see contra 25 I.C 
91=63 P R 1914, Where a person is a 
necessary party to the suit, he is a necessary 
paitytothe appeal as well Not bringing 
him as a party to the appeal will entail a 
dismissal of the appeal 3 P. L. T. 456=60 
LC. 780. When relief against non -appeal mg 
defendants has been granted in the first 
appeal, they form necessaiy parties to the 
.second appeal 22 I.C. 90=18 C.LJ 621, 
Not bringing on record the L Rs. of deceas- 
ed co-defendant, during pendency of appeal, 
only abates the appeal so far as the deceased 
alone is concerned and does not affect 
the appeal as a whole. 90 I C 986=30 
C W. N 45, 10 I,C.27;26 I C 486=88 
P R 1914 But see 70 1 C 168=16 L.W. 
330=1923 M 58. Whei e m a suit against 
two defendants some of whom remained 
ev parte and a joint decree against both was 
passed, and the contesting defendant alone 
appealed, the whole suit cannot be dismissed 
even as against the ex parte non-appealing 
defendant. 24 I.C 924=1 L.W. 376 Relief 
against non-appealing defendants as well 
cannot be given when the appeal is not 
on the entire decree, bat only so far as 
it affects the appealing defendant. 63 I 
(3 95 Where relief is claimed alterna- 
tively against A and B and decreed against 
B, in the appeal by B, cross-objections 
against A need not be raised. The rights 
can be settled by the Court. 42 T.C 548. 
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One of several plaintiffs 
or defendants may obtain 
reversal of whole decree 
where it proceeds on ground 
■common to all 


m a suit, and the decree appealed from proceeds on 
any ground common to all the plaintiffs or to all the 
defendants, any one of the plaintiffs or of the defen- 
dants may appeal from the whole decree, and there- 
upon the Appellate Court may reverse or vary the 
decree in favour of all the plaintiffs or defendants as 
the case may be. 


Slay of pfoceediftgs and of execuUon. 

5. [S. 545,] (1) An appeal shall not operate as a stay of proceedings 

Staj b, Appellate Court. £^0“ except so far 

as the Appellate Court may order, nor shall execution 
of a decree be stayed by a reason only of an appeal having been preferred from 
the decree; but the Appellate Court may for sufficient cause order stay of exe- 
cution of such decree. 


Notes. 

0. 41, R 5.— The policy underlying the 
rule, see 38 C 7S4=1SCW.N 475. 0.41, 
R 5 does not apply to revision. 117 I C 81.5 
=19291.167 

Scope OY.-See 37 1.C. 752; 99 I.C. 763 (1) 
Where an appeal is properly filed in accord- 
ance with R. 1, an application for stay of 
•execution under R. 5 is maintainable, even 
though the appeal is not registered owing to 
an adverse report of the Stamp Reporter. 41 
C.W N 374=65 C L J 127. An undertaking 
by Court of Wards to hold the income of the 
•estate under its management as a condition 
for stay of execution of the decree passed 
in respect of such estate, cannot be enforced 
as a personal security under S. 145, and its 
legal validity is also not free from doubt 
{lh\d ) The Registrar of Patna High Court 
has power to receive and dispose of applica- 
tions for stay of execution proceedings. 59 
I.C. 883=2 P.L.T. 70. The words “proceed- 
ings under a decree" include the proceedings 
relating to the passing of final decree m a 
mortgage suit, and an appeal against a preli- 
minary decree will not operate as a stay of 
such proceedings S3 A 283=1931 A.LJ 
508=1931 A. 386 (FB) The mere fact 
that an appeal from a preliminary decree is 
pending in the appellate Court does not pre- 
clude the trial Court from passing a final 
decree. Hence the question of stay of fur- 
ther proceedings after preliminary decree 
depends upon the particular facts of each 
case , and unless the conditions of R. 5 are 
fulfilled (i e„ there must be likelihood of 
substantial loss to the party applying who 
must also give full security) stay cannot be 
ordered 1933 L, 724, 150 1 C. 59=1934 N. 
160 Though R. 5 does not empower Court 
to impose terms prior to granting stay, yet it 
prohibits stay except in the circumstances 
mentioned in sub-cl. (3) of the rule. In the 
absence of such circumstances, stay order 
ought not to be passed except with the con- 
sent of the decree-holder or ex parte in 
anticipation of such consent and on such con- 
ditions as the decree-holder is likely to agree 
to ISO I.C. 59=1934 N. 160. See also 41 C. 
W.N. 374=65 C.L J 127 In cases where the 
Code does not apply High Court has inherent 
jurisdiction as a Court of appeal to stay 
1-133 


proceedings in a lower Court. 4 P.L.J. 371 
=52 I.C. 185 High Court has inherent 
powers to direct stay of execution of final 
decree pending an appeal from preliminary 
decree. 54 A 344=136 I C 75=1932 A L.J. 
43—1932 A. 238 The proper procedure in 
an appeal against a preliminary decree in a 
mortgage suit is to stay the passing of a 
final decree 136 I.C 729=1932 L. 271 ; 107 
I.C. 486 Butree54A. 344=1932 A.L.J 43 
=1932 A 238, holding that it is generally 
expedient that proceedings for the prepara- 
tion of the final decree should not be stayed 
as the mere passing of a final decree will not 
affect the lights of parties. In the absence 
of any evidence that the proceedings in the 
lower Court will be of protracted nature or 
that their continuance will cause any sub- 
stantial loss, it IS unnecessary to stay all 
further proceedings m the lower Court in 
pursuance of a preliminary partifton decree. 
If the passing of the final decree however, 
will cause some loss to the petitioner by 
obliging her to file another appeal from the 
final decree the pioceedings in the lower 
Court should continue until the stage of the 
passing of the final decree is reached, but no 
final decree should be passed if the petitioner 
gives adequate security for the income of 
the property 149 I C. 1010=1934 1,. 184 
See also 1935 L 181 (1)=:37 PLR. 259=158 
I.C. 894 In cases relating to possession of 
land it IS ordinarily desirable not to disturb 
the possession of a party unless good ground 
to the contrary is shown to exist, and the 
Bench hearing a Letters Patent appeal can 
grant stay when single Judge has not exer- 
cised any discretion and has not given any 
decision on the merits of the application. 150 
IC. 985 (1)=1934L 361 (2) High Court 
has inherent jurisdiction to grant a stay of 
execution under an award where the appli- 
cation to set aside an award has been refused 
and an appeal to High Court is pending 
therefrom. The analogy of R 5 may in such 
a case be followed and the conditions in that 
rule may be required to be fulfilled 55 B 
801=133 I C. 864=33 Bora.L R 702=1931 B. 
384 High Court can suspend imprisonment 
under S 43 of the Provincial In'^olvency 
Act, till the disposal of the appeal from the 
sentence 44 B. 673=22 Bom L R. 322 
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(2) Wiif.T'c fj-i arplaatiofl is made for stay of execution of an appealable 
decree before the expnation of the lime allowed for 

Sta: byC&ujM^i.iUi^ass' appealing therefrom, the Court which passed the 
ed the dcc.ec decree may on sufficient cause being shown order the 

execution to be stayed, 

(3) No order for stay of execution shall be made under sub- rule (1) 
01 sub-rule (2) unless the Court making it is satisfied— 

( 0 ) that substantial loss may result to the party applying for stay of 
execution unless the order is made, 

(&) that the application has been made without unreasonable delay ; and 

(c) that security has been given by the applicant for the due perfor- 
mance of such decree or order as may ultimately be binding upon him. 


Notes. 

Interim order of stay of execution by appel- 
late Court— Receipt of order by lower Court 
—Anything done in contravention of the 
order cannot become good by reason of the 
order of stay being ultimately vacated 99 
IC 989=1927 M. 450. Bona fide sale held 
before order of stay is communicated is 
good and valid sale. 11 LL.J, 457=1930 
L 17. 

Proviso (c). — ^Undersub-cl (3) of 0. 41, 
R 5 no stay could be granted unless security 
had been given by appellant for due perfor- 
mance of such decree or order as may 
ultimately be bind'ng upon him 152 1.C 
687 (2)=40 L W. 650 ; 84 I C. 302=1925 R. 5. 
Proviso (c) does not contemplate a decree 
or order m a separate proceeding in future 
by decree-holder. 22 M.L J 190=12 I C.692 
Where a sura of money which is deposited 
m Court as security is more than sufficient 
to meet the claim ultimately awarded, the 
surplus can he applied towards payment of 
costs. 58 C. 1=133 I.C 97=1931 C. 474. 
Mere presentation of appeal or presentation 
followed by dismissal does not m any way 
affect the operation of original decree. 46 
C. 670=36 M.L.J. 557=50 I C. 444 (P.C). 
Also 63 I.C. 799. 

Powers of Thul Coitbt— An appeal hav- 
ing been filed, trial Court cannot oust decree- 
holder who has been put in possession in 
execution and put judgment debtor in pos- 
session. 35 A. 119=17 I C 728 Appellant 
can before filing an appeal obtain an order 
for stay from trial Court 33 I C. 685=23 
CLJ 310. 

Forum.— Application for stay should be 
made in executing Court though an appeal 
be pending. 11 I C 22. When stay of a 
decree on the original side pending an in- 
tended appeal is to be applied for in the 
origmal side, it should be made to the Judge 
who decided the case. 25 C W N. 928=48 
C. 796 It is left to the discretion of the 
appellate Court to stay execution. An order 
passed by an appellate Court should not 
ordinarily be disturbed, unless it was passed 
without jurisdiction or with material irregu- 
Inity or would occasion substantial loss. 
1922 L 185 

When Stay can be ordered —Under cl. 
(3) no order for stay of execution can be 
made unless certain conditions are fulfilled, 
one of which is the furnishing of security. 


1 ut no such limitations are imposed when 
proceedings, as distinct from execution of a 
decree, are stayed. The difference is that 
the furnishing of security is compulsory in 
the one case, but within the discretion of the 
Court in the other 31 N L R 72=1935 N. 16 
= 154 1 C. 461 Stay ought to be granted in. 
appeal when decree-holders have sufficient 
security in the property itself remaining 
under attachment. 75 I C 791=1923 L. 445 
(2) See also 31 PLR 268=1930 L. 108, 
No security is necessary, when the decree 
itself is secured on the property 66 I C. 201 
=2 LLJ, 330 Stay of execution pending 
appeal— Surety for stay of execution— Can 
be proceeded against before proceeding 
against the judgment-debtor. 1171 C 65 See- 
also 146 1 C 7W=1933 A. 664. In a suitable 
case appellate Court has power to stay 
execution of a decree which is under appeal 
even though decree-holder may not have 
applied to execute it. 57 B. 202=35 Bom. 
L.R. 134=144 IC. 995=1933 B 118 Stay 
should be granted when appellant could not 
recover properties sold in the event of his 
succeeding in the appeal. 15 1 C 876=94 P. 
W.R 1912 When execution is being taken 
for costs fixed, but respondent is insolvent, 
the proper order is to grant stay on payment 
of costs to respondent's pleaders on the 
latter's undertaking to return it if appellant 
succeeds in appeal. 16 L.W. 975=70 1 C. 
784=1923 M 229 (2). See also 4PL.J. 642 
=54 I.C 222 (Stay in case of directions 
given to Receiver by lower Court). What 
constitutes “substantial loss" within the 
meaning of 0 41, R. 5, cl. (3), see 1927 L, 
169=99 I.C 767. 

When Stay cannot be granted.— With- 
out an appeal on the decree on file a stay 
order is ultra vires and a nullity. 43 A. 513= 
19 A.L 1 462; 43 A. 198=18 A L.J. 1121. 
Under R. 5, no order of stay of execution 
during pendency of an appeal can be made 
unless Court is satisfied that substantial loss 
may result to the applicant and this rule 
applies to immovable equally with mov- 
able. property Where appeal is filed from a 
decree for possession of land and for mesne 
profits and the land in dispute is under a 
permanent lease at a uniform rent and the 
respondents who own considerable immov- 
able property are prepared to give adequate 
security for restitution in case the decree in 
their favour is reversed on appeal, it cannot 
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(4) Notwithstanding anything contained in subnule (3) the Court may 
, , , NotM. passing of the stay order by appdJate Court 

be held that the applicant will suffer any but before the communication is received is 

substantial and irreparable loss if execution valid. 33 M.L.J 515=41 M. ISWF B I But 

proceedings are not stayed. 35 P L R. 727. we 96 1 C 137=1926 A. 457. But knowledge 

A bare statement that appellant will suffer of the fact of stay order passed by anoellale 
substaulial loss is not a sufficient ground for Court is sufficient to stop execution hy lower 
granting stay. 61 1 C '7=2 L 61 The kind Court, though the official communication had 
of loss must be specified, details must be not been received 38 M 766=26 M L T 275 
given, and the conscience of Coui t must be An ad inierm stay order operates from 
satisfied that such loss will really ensue The of its pronouncement and not when it is com- 
burden of proof is on the appellant to show municated. 41 1 C. 752=53 P W R 1917 • 96 
that substantial loss may result unless execu- 1 0137=1926 A 457. 
tiop is stayed. ISO I C. 59=1934 N. TO. Ap- Sale in contbaiention of Stay Orbeb — 
plication for restituuon can be made as soon A sale held between the time when an 'c^. 

as decree is varied or reversed and it ought parte order for stay was passed and the time 

not to be stayed under R, 5, because an appeal when the order was set aside, is not void 4'i 

has been filed. 117 1.0 288=1929 N 138. I C 656 (1)=16 AL J 46. Interim stai Ti 

Stay cannot be granted by lower Court when sale ordered hy appellate Court— Sale held 


no execution application is pending 63 I.O 
^7 ; 58 1 0 302. Stay of execution to be 


in Ignorance of order— Sale not a nullitv 
1927 A 401=102 1.C 66_S=50 A. 41 (fIbo.' 


granted in an appeal fiom a pre-emption See a/ro 11 Lah L J. 457=1930 L 17. 
decree 1927 L 169=99 1 C 767. Stay can- Security Bond— Form of and stamps for, 
not be granted on the ground that a claim by —A security bond under Rr 5 and 6 must 
a prior mortgagee, is pending. Only amount be in the form of a bond to some one and not 
sufficient to satisfy claim should be retained a mere undertaking to the Court. The bond 
out of the sale proceeds. 60 LC. 378=57 P. must be addressed, to some officer of the 
W.R. 1920. On a mere vague speculation Court. The Court is not a juridical person 
stay cannot be granted, failure to furnish and a bond in favour of the Court, is not one 
security required cannot give benefit of stay , in proper form 40C.WN 1281. Surety bond 
stay after execution of decree cannot be under— Hjpothecation of properties— Stamp 
granted. 58 1 C. 442. A decree for posses- duty— Mortgage deed or security bond. Ubtd) 
sicn should not be stayed unless the three This security bond under, in moffusil— Court- 
conditions of sub-rule (3) are satisfied The fee and stamp duty. 1936 Smd 41. 
crucial test is whether substantial loss will Security Bond- Acceptance by Court.— 

result if stay is not granted 61 1 C 827 ; 31 A security bond executed by the surety under 
P.L R. 216 Annoyance of feelings is not a 0. 41, Rr. S and 6 does not become operative 
sufficient ground for granting stay 17 1 C until and unless it is accepted by the Court. 
219=23 M L J 316 Stay of proceedings for 15 L. 282=149 LC 300=1934 L 138 (F B ). 
taking accounts will not be allowed, unless Security Bond— E nforcement — 

irreparable injury will otherwise be caused —Where security bond creating 


Bond— E nforcement — 
security bond creating 


6] I C. 9. When an appeal against an order personal liability and hypothecation of pro- 
refusing to set aside an ex parte decree is perfy is executed by the surety to the execut- 
pending, appellate Court has no power to mg Court under Rr 5 and 6, the decree- 
stay execution, though the lower Court may. holder can move executing Court to enforce 
33I.C.443. Sufficiency of security must be the bond as against the surety, 15 L. 282=149 
enquired into by the executing Court when LC 300=36 P.L.R. 386=1934 L. 138 (F.B.). 
High Court allowed execution on furnishing In a mortgage suit the property mortgaged 
security. 44 1 C. l‘i6=22C.'A^.N. 657. Ordi- is usually JccMft/y for the decretal amount 
narily no stay of execution should be granted and no further security need as a rule be 
in a money decree when decree-holder fur- taken But when decree is for sale, with 

nishes security for restitution. Ind.Rul. 1932 right to a personal decree attached, then if 

L 651; a/io 33 PL R. 799 (1). Where after the mortgaged property is insufficient to- 
a decree for redemption the mortgagor de- satisfy the decree Court is bound to order 

posited the decree amount and prayed for security for the balance ISO LC. 59=1934 

possession in execution, the deposit is a N. 160. A consent decree is not aay the less 
sufficient security for mesne profits in case a decree and therefore where a surety under- 
thc decree is reversed on appeal and no takes to be bound by such decree or order as 
additional security need be furnished. 11 may be passed by the Couit, he undertakes 
ML.T. 248=15 IC 383. R. 5 cannot be to be bound by a consent decree as well as by 
construed so as to empower High Court to one after contest. If however there is fraud 
stay the proceedings of a Revenue Court or collusion or any of the matters on whicE 
which IS not subordinate to it. The rule con- a contract can be set aside, or the decree 
templates proceedings of Court subordinate compromises matters not arising out of the 
to the appellate Court which passed the litigation he could claim exemption on those 

J . X X 1 A 1- TvT T ID 170 — miC'M Id 1 C,4 T 


decree. 53 A. 180=1930 A L.J. 1469=1931 A 
57. 

When Stay Order takes Effect — Stay 
order takes effect only after communication. 


grounds. 31 N L.R. 172=1935 N, 16=154 LC. 
461. 

Realisation OF Security —When immov- 
able property is given as security, it can be 


So an attachment order by lower Court after realised by execution and no need for a sepa- 
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make an ex Purtc ord.;i i'or stay of execution pending the heaimg of the 
application, 

Loc Am. --[Madras.] Sub^tiiute the following for the existing sub-rule (1) to 
R 5 of 0. *11 — P No 164 of 1932. 

“5. (\) /ji appeal shall not operate as a stay of pioceedings under a decree oi 
Older appealed from except so far as the Appellate Court may order, nor shall execution of a 
dtciee be stayed, by icason only of an appeal having been preferred from the decree; but 
the Appellate Couit may for sufficient cause order stay of execution of such deaee and 
may, (Sjlieu the appeal u a^amt a prelimnary 6,i4:ree^ stay the maktug of a fined decree in 
putstmiu of the preliminary decree or the etecution of any such final decree, rf already 
made. ” 

6 , [S. 546.] (1) Where an order is made for the execution of a decree 
from which an appeal is pending, the Court which 
Security in case of order passed the decree shall, on sufficient cause being 

iMeaffirom shown by the appellant, require security to betaken 

^ for the restitution of any property which may be or 

has been taken in execution of the decree or for the payment of the value of 
such property and for the due performance of the decree or order of the 
Appellate Court, or the Appellate Court may foi like cause direct the Court 
which passed the decree to take such security. 

(2) Where an order has been made for the sale of immovable property 


Notes. 

rate suit for its leahsation 41 M 327=34 
M.L.J 84. 5“^^ also 1933 M.W.N. 486=38 L. 

W. 818. 

Appreciation of Value of Securities.— 
Where judgment-debtor deposited decree 
amount as condition for stay of execution, 
and decree-holder was permitted to diawit 
on furnishing security ; and where the decree- 
holder failed to furnish security and draw it, 
and the amount was invested m Government 
securities, on application by judgment-deb- 
tor, and where before the appellate court 
passed its decision the securities became very 
much appreciated in value. Held, that under 
the decree all that the decree-holder could 
claim was only the sum found due with 
interest at the rale awarded and no more and 
that the pi ofits arising out of the apprecia- 
bou of the securities in value should go to the 
judgment-debtor who made the deposit 156 
I.C244=37 Bom LR. 200=1935 3 200 
Loss OF Securitv Bonu— Presumption as 
TO ITS Teems —Where owing to the loss of 
the bond and the lapse of time, il is not pos- 
sible to expect oral evidence of the terms of 
a security bond executed as per order slay- 
ing further proceedings, the only reasonable 
presumption is that the bond must have 
been executed according to the tenor of the 
Court’s order, and in accordance with the 
prevailing practice, of which the Court can 
take judicial notice 31 N.L.R 172=1935 N. 
16=154 I C. 461. 

Appeal.— An appeal lies from an order 
staying execution of a decree. I.R 1932 L 
636; 32 P L R. 756=1932 L 30 (1). No appeal 
lies from an interlocutory order for furnish- 
ing security. 75 I C. 793=1923 L 446, or 
from order accepting security as sufficient 3 
R 255=1925 R. 225. See also 32 P.L.R 806 
=1932L. 120=136 1.C. 792 

Costs —In absence of special circumstances 
the general rule is that costs of an applica- 
tion for stay of execution pending an appeal 
should be costs in the appeal. 56 B. 276=1932 
B.127(F.B.). 


Practice— Extension of Time.— In an 
execution petition an order was passed stay- 
ing delivery of possession conditional on the 
judgment-debtor paying the kist and rent by 
a certain year itself but the Court granted 
extension of time Held, that the order of 
stay was not under R. 5 (3) but one under 
S 151, that though the order was under 
S 151 still It was one allowed by the 
Code and that S 148 applied by which exten- 
sion of time could be given. 143 I C 903= 
38 L W. 201=1933 M. 563=65 M.L J 538 

0. 41, R. 6 ■ Scope.— The inherent powers 
given to appellate Courts under R 5 regaid- 
ing stay of execution are not restricted or 
cut down by the special and emergent powers 
given tn executing Courts under sub-r. (2). 
41 M. 813=34 M.L.T. 470 (dissenting from 17 
I.C. 763=23 MLJ. 677). See also mh. 
108 ; 138 1 C. 847=1932 A 551. Where pro- 
perties (subject of mortpge decree) are 
deteriorating in value and not insured and 
are capable of being destroyed by fire, earth- 
quake or other similar causes it is Only fair 
that before sale is stayed JD. should be 
ordered to give security for any deficiency 
that may occur in recovery of the amount 
due to decree-holder under the decree on 
sale of the mortgaged property 148 1. C 941 
=1934 L 117. 

Sub-rule (2) ; Scope.— Court cannot d>s- 
miss summarily an application for stay of sale 
of immovable property, pending appeal 161 

1. C 936=1936 P 443. When an appeal is pend- 
ing executing Court has power to stay the 
sale though the Court can make it a condition 
of the order that the decree amount should 
be deposited in cash. 9 I C 323=15 C.W.N. 
432 See also 1929 L, 68, But such an order is 
against the spirit of the rule 1925 L. 69. 
Under R 6 (2), Court has jurisdiction to 
make it a condition that the stay would be 
given only on judgment-debtor depositing the 
decree amount in Court The words ‘on 
such terms as to giving security or other- 
wise” mean that terms may be either giving 



1061 


0.41, JR. 10] The Code of Civil Procedure (V of 1908). 

in execution of a decree, and an appeal is pending from such decree, the sale 
shall, on the application of the judgment-debtor to the Court which made the 
order, be stayed on such terms as to giving security or otherwise as the Court 
thinks fit until the appeal is disposed of. 

7. [S. 547.] {Omitted). I 

8. The powers conferred by rules 5 and 6 shall 
JJj be exercisable where an appeal may be or has been 
preferred not from the decree but from an order 
made m execution of such decree. 

Procedure on admission of appeal. 

9 [S. 548.] (1) Where a memorandum of appeal is admitted, the Appellate 
Court or the proper officer of that Court shall endorse 
Registry of memorandum thereon the dale of presentation, and shall register the 
of appeal appeal in a book to be kept for the purpose. 

, , , (2) Such book shall be called the Register of 

KeguteroS appeals Appeals. 

[Madras.] Subihiutc the following rule;— 

“Regiiiters m accordance with Forms Nos 22, 23, 24 and 25 in Appendix H are 
prescribed for use in all Civil Couits having jurisdiction over the classes of suits specified 
theiem.” 

10. [S. 549.] (1) The Appellate Court may in its discretion, either before 


Exercise of powers 
appeal from order made 
execution of decree 


Leg. Ref. 

iThis rule has been omitted by I he Go- 
vernment of India (Adaptation of Indian 
Laws) Order, 1937 ; and the omitted secbon 
ran as follows ‘-“No such security as is 
mentioned m rules 5 and 6 shall be required 
from the Secretary of State for India in 
Council or, where the Government has 
undei taken the defence of the suit, from any 
public officer sued in respect of an act alleg- 
ed to be done by him in his official capacity.' 

Notes. 

security or any other term, such as the depo- 
sit of the decree amount in the Court order- 
ing stay. 40 L.W 704=1934 M. 709=67 M.L 
J. 656 A person who has stood as surety 
for costs and against whom a decree for 
costs has been consequently made is a judg- 
ment-debtoi within the meaning of S. 2 (10) 
and IS entitled to apply for stay of execution 
of the decree pending an appeal therefrom. 
58 B 485=36 Bom L R 499=1934 B. 252. 
Final decree passed pending appeal from pre- 
liminary decree for sale in mortgage suit 
—Application for execution of final decree 
Court can only stay, and not dismiss. 1933 
A 732. 

Applicability.— This rule applies only to 
cases wheie appeal is against the decree 
which is to be executed. So, it has no appli- 
cation in case where an appeal is preferred 
on a decree m claim suit. In t^s case the re- 
medy is an injunction under 0. 39 4LL.J 
188=1922 L 518. Where after a decree in 
High Court in appeal, there was an appeal to 
the PC the proper Court which could 
demand security from the decree-holder who 
had taken possession is not the trial Comt 
under this rule, but the High Court has to be 
moved under R 13. 13 R 158 =^ Bur.L.J. 50. 
A surety under this rule is not discharged on 
the death of judgment-debtor. 32 I.C oO/. 


No arrangement between decree-holder and 
surety can bind T D 's interest on reversal of 
decree. 32 I C 807 An order under R 6 
directing stay of sale of immovable pro- 
perty does not bar decree-holder from pro- 
ceeding against movables of the J D. 93 I C. 
897 (2)=1926 L. 463 See also 117 I.C 88= 
1929 L 552 

Revision— O rder for security to stay sale 
pending appeal passed without _ enquiry as 
to value can be set aside in revision. 6 L L 
J. 510=1925 L. 256. , „ 

Appeal,— Order under 0 41 is appealable 
— S 47, applies. 102 I.C 25=9 L L J. 189= 

28 Punj.LR. 617 See also 58 B 485=36 
Bom LR. 499=1934 B 252 
0. 41, R 8.— The Registrar of Patna High 
Court has no power under the High Court 
Rules, to hear an application under this rule. 
138 1 C. 334=1932 P 217 As to his powers 
under R. 5. see 59 I C. 833, cited under that 

0.41, R. 9— An appeal filed out of time 
should not be registered without Court deci- 
ding the question as to extension of time 
under S 5 of the Limitation Act. 59 C. 388- 
138 I C 643=1932 0482 
0 41 R 10. Scope —The rule applies to 
Letters Patent Appeal. The Provision regar- 
ding rejection is mandatory 48 L 481— 


ding rejecnon is luniiuaiuij --u ^ - 

LA 76=40 M L J 308 ^m L. 

R 468=73 I C 474 ; 6 I C 306=2 L L J. .^<>1 


R 46i<=73 i L 4/4; OIL, 

61 M L J. 688=34 L W. 783. R. 10, is concern- 
ed with costs incurred up to and m the appel- 
late Court and has no bearing whatever in 
costs which may be dependent upon some- 
thing occurring in the Pnvj' Council, lui i. 
C 551=1927 A. 522 (2) . It applies to ap- 
pCeils from the Original Side of High Court 
21 L W. 662=1925 M 1132. Also to appeals 

140, but does not apply to pauper appeals. 
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the respondent is called upon to appear and answer 
Appellate Court ui.iy re- or afterwards on the application of the respondenf 
costf demand from the appellant security lor the costs of 

the appeal, or of the original suit, or of both : 

Provided that the Court shall demand such security in all cases m which 
the appellant is residing out of British India, and is 
Where appellant resides ^ot possessed of any sufficient immovable propertv 
out of British India. W 

to which the appeal relates. 

(2) Where such security is not furnished within such time as the Court 
orders the Court shall reject the appeal. 

Ltyc, Am. — [Allahabad.] Add this as a proviso to 0. 41, R. 10 (1) 

“Provided also that in case of every appeal other than a pauper appeal from an\ 
decree or order passed im appeal by any Court subordinate to the High Court confirmmg the 
decree or order of the Court below or modifying it only in favour of the appell^t or m 
respect of costs, the appellant shall, within two weeks of the admission of the appeal, oi 
withm such time as the Court may for special reasons allow, deposit in the appellate Couit 
security, for the costs of the appeal and for all costs ordered by the Courts below to be 
paid by him, which remain unpaid." 

Rule 10 (2) In the second proviso to clause (i) of this rule 


Notea. 

and security cannot be demanded of a pauper 
appellant. 42 B 5=19 Bom.L R 771,48 1.C 
971; 3 L 30=67 I.C 256 ; 149 1.C 453 (1) 
But see contra 43 M. 902=58 I.C 794. Secu- 
rity for costs of guardian ad htem of a 
minor respondent can be demanded under 
this rule. 47 I C 928. ^Applications for 
security for costs should be made promptly 
without delay. 20 PL.R 1918=44 I.C 23; 
1930C. S20;4S L W. 232=1937 xM.28S; 1931 
M.W.N 1157. (Delay by itself is no ground 
for refusing to direct security). Application 
for correcting clerical error in security bond 
filed, should be allowed. 86 I.C 752=1925 
0 402 No power is given under the rule to 
order appellant to pay the entire decree 
amount and not costs alone. 139 I.C 86^ 
1932 AL.J. 722=1932 A. 511 (F.B). R.10 
empowers appellate Court to demand security 
for costs from appellant, and the appeal 
Court is final authority for deciding upon 
sufficiency or otherwise of security offered 
The mere fact that for reasons of conveni- 
ence it had delegated to Subordinate Judge 
the duty of taking security does not prevent 
the appeal Court from satisfying itself that 
the security taken was suffiaent or that the 
security was taken after proper inquiry. 148 
I.C 1140=35 Bora.L.R. 1114=1934 B. 13. 

Security for Costs of Appeal —Security 
bond not properly executed— Dismissal of 
appeal forthwith-Propriety. 47 CL J 328 
=1071.0 349 (2) (P.C.). See also imu. 

When to be ordered. — The power to de- 
mand security must be exercised according 
to well-known principles for which, see 25 
474. See also 45 L.W. 
232=1937 M. 285 ; 34 C.W.N. 495=1931 C. 40. 
^ C. 117 (collusive suit). Court is not 
bound, as a matter of law, to order security 
to be furnished. It is a matter absolutely 
discretionery. In special circumstances, 
Court may direct the furnishing of secun^ 
but where highly penal consequences will en- 
tail upon the appellant by the order, Court 
would not be bound to make the order for 


security. 121 I C 61=1930 N. 28 Where 
appellant has been allowed to prosecute his 
appeal as a pauper, the order implies the 
case is fit to be placed outside the purview 
of R. 10. In the absence of special circum- 
stances showing that the pauper is a mere 
creature in the hands of persons well able to 
find security an order directing the pauper to 
furnish security would be improper and in- 
consistent with the order granting him leave 
to appeal. 121 I.C. 61=1930 N. 28. (47 B. 
104,3M.66; 17ML.J 583, Ref) See also 
1931 M.W.N 1157 , 56 M. 323=64 M.L.J. 433 . 
13 R. 511. Such circumstances are where 
appellant has suppressed a material docu- 
ment in his possession, 1933 M.W N. 263 , 
where a Court on a perusal of judgment of 
lower Court finds that there is no chance of 
appellant's success. 56 M. 323=37 L W. 425 
=144 I.C. 940=1933 M. 519=64 M L.J. 433. 
The mere fact that an appellant has not paid 
in full or in part the costs of the original suit 
is no ground for calling upon him to furnish 
security unless his conduct has been shown 
to_ be vexatious, that w, such as indicates a 
wilful determination on his part not to obey 
the order of Court in respect of costs. 31 P 
L.R. 950=130 I.C. 771=1931 L 70 Court 
has a discretion in demanding security— 
Poverty of the appellant is not sufficient— 
Each case stands on its own facts — In many 
cases at least security for costs of appeal 
alone, maybe justly ordered. 2SBom.L.R. 
195=1923 B. 264; 17 L.W. 26=70 1 C. 586; I 
P.L.T 114=55 I.C. 835; 114 I.C 708=11 L. 
LJ.1S7; 114 I.C. 708=1930 L 384(1); 123 
I C 538=1930'L. 382; 1930 L. 629 (2) =129 1 
C 121 ; 17 P.L.T. 187=1936 P. 433; 14 R. 289 
=1936 R. 294 If appeal is not vexations, 
proverty of appellant and existence of rela- 
tions who can pay is not sufficient ground. 
28 IC. 598=19 CW.N. 446. Even though 
appellant is a public servant who is defended 
by Government, security from the Secretary 
of State can be ordered when the amount of 
costs is very high. 13 I C 335=16 CW.N. 
119. (^ourt-fee due to Government by pau- 
per plaintiff or appellant is not “costs of the 
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"costs of the appeal” means advocate’s fee calculated on the valuation of the appeal, 
together with a sum of Rs. 2 for court-fee on Vakalatnama to be filed by the respondent^ 
Re. 1 inspection fee, and m case of second of appeals outside the jurisdiction of a single Judge 
a further sum of Rs 10 for printing charges payable by respondent. 

R&^umber existing sub-rule (2) as sub-rule (3) . 

11. [S, 551. [ (1) The Appellate Court, after sending for the record if it 
thinks fit so to do, and after fixing a day for hearing 
Power to dismiss appeal tjjg appellant or his pleader and hearing him accord- 
r^^r'coS appears on that day, may dismiss the 

appeal without sending notice to the Court from 
whose decree the appeal is preferred and without serving notice on the respon- 


Notea. 

appeal or of the original suit” within the 
meaning of R. 10. Hence this rule cannot be 
utilised for the benefit of Government in 
order to enable it to collect the Court-fee 
due. 45 L.W. 186=1937 M. 267 No exten- 
sion of time can be granted after dismissal 
of appeal. 67 1.C 883=1923 C. 417 , 7 R. 445 
=19^ R 289 But see 42 A. 626=18 A.L.J 
m See also 1932 M.W.N 655 

Revision.— A rejected appeal under sub- 
rule (2) can be lestored and further time for 
furnishing security may be given in revision 
though there is no explicit provision to that 
effect. 42 A. 626=18 A L.J 838 ; 3 L. 30; 40 
J.C 234=28 0 L J. 163. Notice to the res- 
pondent is necessary when re-admitting a re- 
jected appeal. 40 LC. 234. No appeal lies 
from an order under this rule. 62 I.C 751 , 3 
L 30. No appeal or revision lies trom an 
order setting aside an order rejecting an 
appeal under sub-rule (2). 42 A. 626=18 A 
€ 5. 838, Nor against an order rejecting an 
appeal under sub-rule (2). 161 I.C. ^3= 
1936 R. 109. Sureties are discharged when 
appeal is allowed and cannot again be made 
liable, when the appellate order is reversed 
38 C L.J. 190=76 1 0 510. 

Restoration.— Power of Court to restore 
appeal dismissed for failure to furnish secu- 
rity within time. See 117 I.C 791. Applica- 
tion for restoration is governed by Art 168 
of the limitation Act. 61 M.L.J 688 

0. 41, R. 11 . Scope.— A dismissal of an 
appeal under this rule is not equivalent to 
confirmation of decree under R. 32, When 
appeal is against a mortgage decree the dis- 
missal of appeal under this rule does not ex- 
tend time for payment fixed in the 
decree. 47 B 950=25 Bom L R. 990. See 
also 24 C.L.J. 517=21 C.W N. 430. Summary 
dismissal by District Judge of an appeal un- 
der S 476 (8), Cr. P. Code, is wrong in law 
and R. 11 has no application 51 C L.J. 45= 
1930 C. 282=127 I C 265. Collector’s case- 
Appeal— Dismissal for default— Refusal to 
restore — Revision to Govemor-in- Council 
from order of Deputy Commissioner— If 
■open 19N.L.J.314. 

Jubgment necessary.— Court must write 
a formal judgment in dismissing appeal. 37 
B. 610=15 Bom.LR. 765 (over-ruling 36 B. 
116=12 I.C. 564=13 Bom.LR 1002); 27 C. 
W.N. 501=1923 C. 558 Appeal dismissed 
under R. 11— Writing judgment is notobli 
gatory though advisable, 25 NL.R. 55— 
115 I.C 168=1929 N 68. See 
aUo 13 P. 540=150 I.C. 817=15?*. 
L.T. 293=1934 P. 331. Appellate Court dis- 


missing appeal should generally record rea- 
sons and must write judgment according to 
0 41,R.31. 4 R. 66=1927 R 208=103 1 C 
766 ; 4 R. 18=95 1 C. 521=1926 R. 129=67 I 
C. 471 approved.) See also 1926 C. 992=96 
LC. 136=43 CL.J. 499; 53 A. 528=132 I.C, 
200=1931 A. 589, 1931 A.L.J. 875=1931 A. 
597 (F.B.). This should be done specially 
when the order summarily dismissing an 
appeal is itself subject to an appeal, 147 
IC 194=59 C.LJ 293=1934 C. 26. The 
dismissal of an appeal under R. 11, is a 
decree and the expression of opinion dismis- 
sing the appeal is judgment. 30 C.W.N. 
334=1926 C. 6^=93 LC 939 (2). Where an 
appeal is dismissed under the rule, the decree 
remains the decree of the lower Court and 
not of the appellate Court. So it is the lower 
(Tourt that can entertain an application for 
amendment of the decree. 11 P. 409=138 
LC. 903=1932 P 238=142 I C. 143=1933 N 
117. The discretion given by this rule is not 
an arbitrary discretion but a judicial discre- 
tion 33 LC 666 Where the case is a fairly 
arguable one and there is a reasonable pros- 
pect of success Court has to order notice to 
issue and not to impose conditions on appel- 
lant. An order for notice conditional on the 
appellant depositing the entire decretal 
amount is bad in law. 139 I C 866=1932 A 
L.J 722=1932 A 511 (FB.) The appellate 
Court IS bound to fix a date for hearing the 
appellant. The date of hearing is the one t 
be fixed by the Court and not the one fixeo 
by any ministerial officer. An appellant had 
-a right to be heard unless he is guilty of miss 
conduct or gross negligence 18 N.L.J 157- 
Itis imperative to hear appellant before 
passing final order on appeal 11 Lah.L. 
T.32 When appeal is against a condition 
fixing period of payment, and the period elap- 
sed during pendency of appeal, the appeal 
ought not to bp dismissed on the ground that 
payment was not made within the period 
fixed 17 LC 868=10 A L.J 421 

Admission OF APPEAL in part.— It is open 
to the appellate Court under R. 11 to dis- 
miss an appeal in part and to admit it ir 
part, if appeal is severable. 152 1 C. 418--36 
P L R. 417=1935 L 34 ; but not to admit it 
and at the same time to restrict the pounds 
on which the appeal is to ^ 58 B. 

397=36 Bom.L.R. 451=1934 B. 207 (F.B ). 

Re-admission.— Any order restncting 
grounds of appeal tobe heard. ^ the time of 
le-admission, is ultra vires 15 C.W.N. 921-- 
14 CL T 146. No review when a serond 
appeal is dismissed under this rule. Dis- 
covery of new evidence is not sufficient 
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dent or his pleader. 

(2) If on the day fixed or any other day to which the hearing may be 
adjourned the appellant does not appear when the appeal is called on for hear- 
ing, the Court may make an order that the appeal be dismissed. 

(3) The dismissal of an appeal under this rule shall be notified to the 
Coui t from whose decree the appeal is preferred. 

^ . , 12 . [S. 552.] (1) Unless the Appellate Court 

Day foi hearing appea dismisses the appeal under rule 11, it shall fix a day 
for hearing the appeal. 

(2) Such day shall be fixed with reference to the current business of the 
Court, the place of residence of the respondent, and the time necessary for the 
service of the notice of appeal, so as to allow the respondent sufficient time to 
appear and answer the appeal on such day 

13. [S. 550.] (1) Where the appeal isnotdis- 
Appellate Court to give missed under rule 11, the Appellate Court shall send 

5«r“ apptaSTfrom'" Court from whose decree 

the appeal is preferred. 

(2) Where the appeal is from the decree ot a Court, the records of whichi 

are not deposited m the Appellate Court, the Court 
Traasmission of papers receiving such notice shall send with all practicable 
to ppei ate Lourr. despatch all material papers m the suit, or such papers, 

as may be specially called for by the Appellate Court 

(3) Either paity may apply m writing to the Court fiom whose decree 

the appeal is preferred, specifying any of the papeis 
Copies of exhibits m sm.j^ Court of which he requires copies to be made; 
tort whose d«r« appeal- 

pense of, and given to, the applicant. 

14. [S. 553 ] (1) Notice of the day fixed under rule 12 shall be affixed in 
. the Appellate Court-house, and a like notice shall be 

the Appellate Court to the Court from whose 
appeal. ^ decree the appeal is preferred, and shall be served on 

the respondent or on his pleader in the Appellate 
Court in the manner provided for the service on a defendant of a summons to- 
appear and answer ; and all the provisions applicable to such summons, and to- 
proceedings with leference to the service theieof, shall apply to the service of 
such notice. 


(2) Instead of sending the notice to the Court from whose decree the 
Appellate Court may appeal is preferied, the Appellate Court may itself 
itself cause notice to be cause the notice to be served on the respondent or his 
served pleader undei the provisions above refened to. 

Loc Ams — [Allahabad.] “(3) Notwithstanding anything in sub-rule (1) it shall 
not be necessary to serve notice of any proceeding incidental to an appeal on any res- 
pondent, other than a person impleaded for the first time in the Appellate Couit, unless 
he has appeared and filed an address for service either in. the trial Court or in the case of 
a second appeal, in the lower appellate Court or has appeared in the appeal ’’ 

[Calcutta.] Insert the following clause, as clau3e (3) : — (3) It shall be in the is- 
cretion of the Appellate Court to make an order, at any stage of the appeal whether on 
its own motion, or ex parte, dispensitng with service of such notice on any respondent who 
did not appear, either at the hearing in the Court whose decree is complamed of or at any 


Notes. 

ground for review. SO I.C. 431=27 CWN 
918 When once admitted on review without 
notice to respondents, succeeding Judge 
cannot question the order subsequently. SO 


Appeal and Revision.— An order under 
sub-rule (1) is a “decree” and therefore 
appelable But if no decree is drawn up, the 
appeal may be tieated as an application for 
revision. 191 P.L.R. 1914=23 I.C 90 Order 
refusing to take action against receiver 


under 0.40, R 4 — Appeal— Maintainability. 
ISO I.C 750 (1)=1934 A 907. 

O 41, R. 14.— A Judge cannot decide 
appeal er parte when notice of appeal does 
not specify the date of hearing of appea). 31 
IC 624. The duty of furnishing coriect 
address of respondent lies on appellant, and 
not on respondent. When notice has not been 
duly served, presumption of knowledge of 
date of hearing could not be raised. 41 I.C 
819=136 P,L.R. 1917 Where a minor _ is 
represented by a guardian ad litem notice 
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proceeding subaequenL to the decree of that Couit or on the legal representatives of any 
such lespondent. 

Provided that— 

(ffl) The Court may require notice of the appeal to be published ija the newspaper or 
newspapers as it may direct. 

(b) No such order ^all preclude any such respondent or legal representatives from 
appearmg to contest the appeal. 

[Madras ] Add the following proviso-— 

“Provided that the Appellate Court may dispense with service of notice on respondents 
against whom the suit has proceeded ex j^arte in the Court from whose decree the appeal is 
preferred. 

[Nagpur.] Rule 14. — To R. 14 the followmg sub-rule shall be added'— 

“(3) The Appellate Couit may in its discretion dispense with notice to any respond- 
ent against whom the suit was heard ex parte." 

[N.-W.F.P ] Add the following proviso to sub-rule (1) 

“Provided that with the permission of the Court no notice need be seued upon a 
respondent who was a pro forma defendant in a suit which was decided ev parte against 
him ” 

[Oudh ] “(3) Provided that m a case where a respondent has not appealed either 

during the hearing of the case in the Court from whose decree or order the appeal is pre- 
ferred or at any proceeding subsequent to that decree, it shall only be necessary for the 
Court to make one attempt to effe'et personal seivice on such respondent or, if such res- 
pondent is dead, on his legal repre,seiitative ; and, thereafter, serVice may be effected by 
afcimg a notice m some conspicuous place in the Court-house of the District Judge witiun 
whose jurisdiction the suit or proceedii^ was instituted along with one or other of the 
following methods, namely, publishing the notice in a new,spaper or affixing it to the wall or 
door of the chaupal of the vdlage wheie the respondent last resided or any othei method 
as the Court may direct ’’ 

[Patna ] Add the following as R. 14-A in 0. 41 — 

14-A The Appellate Couit may, in its discretion, dispense with the service of notice 
hereinbefore required on a respondent, or on the legal repicsentative of a deceased 
lespondent, in a case whcic such icspondent did not appear, either at any stage of the 
proceedings in the Court whose decree is appealed fiom or m any proceedmgs subsequent 
to the decree of that Court and no relief is claimed against such opposite party or respondent 
or his legal representative either in the original case or appeal. 

[Rangoon ] 4dd the following stffi-rule-— 

(3) Nothing in these rules requirmg any notice to be served on or given to an oppo- 
site party oi icspondent shall be deemed to lequirc any notice to be served on cfi given to an 
opposite party or respondent who did not appear either at the hearing in the Ctfurt whose 
deaee is complained of or at any pioceeding subsequent to the decree of that Court or 
on or to the legal representative of any such opposite paity or respondent if deceased, 

[Sind.] Add die followmg as sub-rule (3) — 

“(3) The appellate Couit may, howevci, in its discretion, dispense with the service 
of notice of the appeal or interlocutoiy applitealion theicin, on a respondent or opponent 
who has made no appeal ance at the trial Couit ” 

Add the following as Rule 14-A — 

“14-A Subject to the leave of the appellate Court nothing in these Rules requiring 
duj notice to be served on oi given to an opposite party or respondent shall be deemed to 
requiie any notice to be served on or given to the legal representative of any deceased 
opposite party or deceased icspondent, where such opposite party or respondent did not 
appear, either at the heaiing in the Court whose deciee is complained of or at any pro- 
ceedings subsequent to the decree of that Court,” 

15. [S. 554.] The notice to the respondent shall declare that, if he does 

^ , not appear in the Appellate Court on the day so fixed, 

Cortents of notice ^ 

Loc Am — [Central Provinces ] In 0. 41, insert the following as R. 15-A 

“IS-A Wheie, after admission of an appeal in the High Court, the rules of the 
High Court require the appellant to take any steps in the prosecution of the appeal before 
a fixed rale, and where, aftei due service of a notice intimating the steps to be taken and 
the date befoie w'hich they must be taken, the appellant fails to take such steps within the 
pi escribed time, the Gjurt may direct the appeal to be dismissed for want of prosecution, 
or may pass such other order as it thinks fit 

Procedure on hearing. 

16. [S. 555.] (1) On the day fixed, or on any other day to which the 

Notes. allowed fiom date of the service and the 

need not be served on minor himself. 1926 hearing of appeal 136 I C. 258=1932 L. 
C 1106=30 C W N. 949=97 I C. 614. 248. 

0. 41, R. 15.— Adequate time must be 0 41, R 16 —Council for one party could 
1-134 
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hearing may be adjourned, the appellant shall be heard 
Right to begin. support of the appeal. 

(^) The Court shall then, if it does not dismiss the appeal at once, hear 
the respondent against the appeal, and in such case the appellant shall be entitled 
to reply. 

17 . [S. 556.] (1) Where on the day fixed, or on any other day to which 

Notes. 882 ; 74 I C 947 , 1923 P S36=S Pat 


■not be heard after the case had been closed 
and in absence of the Counsel for the other 
party, and a judgment based on such hear- 
ing IS not valid. 63 I.C. 945. Right of res- 
pondent to put m appearance on date of 
hearing. See 96 I.C. 326=1926 B 424=28 
Bom L.R 738. All that R. 16, compels Court 
to do IS to hear arguments if any addressed 
and not to permit written argument 115 I. 
C 173=1929 N. 89. 

0. 41, R 17, Scope.— Ri. 17 and 19 are 
exhaustive in respect of cases where appel- 
lant makes default in appearance in appeal 
28Punj L.R. 554=103 I C 425=1927 L. 622. 
If appellant fails to intimate an> charge of 
address and a notice sent to him by Court to 
the address specified in the memorandum of 
appeal is returned unserved on the ground 
that he has left the place and taken up resid- 
ence elsewhere, Court will not postpone 
hearing of appeal for benefit of appellant; 
and if appellant is absent at the hearing, the 
appeal is liable to be dismissed 1936 R.D. 
448 (1) If the discretion to dismiss is not 
exercised, the appeal must be adjourned and 
cannot be disposed of on merits. 1925 R. 96 
An order dismissing an appeal for default is 
not a decree, and lower Court’s decree is not 
superseded. Therefore first Court can set 
aside ex parte decree. 39 A 393=15 A L.J. 
289. 

Default— What is.— Where materials 
essential for progress of suit are wanting 
owing to appellant's default, an appeal may 
be dismissed, for default. 47 I.C 691. When 
appellant is present in Court and states that 
his pleader is engaged elsewhere the presence 
of the appellant is not an appearance within 
this rule 5 PatLJ 17=54 I.C. 715. Mere 
unpreparedness of appellant’s counsel to 
argue appeal is no ground lor Court to 
dismiss it for default. 115 I.C. 173=1929 
N. 89. R. 17 does not contemplate that 
Court should decide an appeal on 
merits in the absence of appellant. The law 
contemplates that appellate Court should 
hear both parties to the appeal and then 
decide it according to its judgment. 56 C 
412=119 LC. 129=1929 C. 475; 1925 R.96; 
11 LahXT 136. Appearance by pleader 
who is instructed only to apply for adjourn 
ment is no appearance. 62 I.C 57. _ Appear- 
ance of appellant at Court to ask time to get 
pleader is not appearance within the mean- 
ing of the Code. 30 I C 878=22 CL.J.72; 
51 M.LJ. 654. When appellant was not 
present, and pleader asked for adjournment 
and when it was refused reported no instruc- 
tions, this amounted to default, and 
appeal should not have been disposed of on 
the merits, but dismissed for default. 280. 
C. 166=1925 0. 549; 43 M.L.J. 317=45 M. 


51 I.C 46=42 M. 451=36 M.LJ 222. See 
contra 83 I C. 257=1925 N. 236 (1). Remand 
for further enquiry and report on a fixed 
date— Appellant absenting on date fixed for 
enqutry— Appeal cannot be dismissed for de- 
fault before date fixed for report 96 1 C 
308=1926 L. 574 

Default— What is not. -When appel- 
lant alone is present without pleader and 
could not argue the appeal, the appeal should 
be decided on the merits considering the 
grounds of appeal .35 A. 105=11 A.L.J 18 
39 PL.!?. 34. There is no default when 
pleader is present but is prevented from 
physical disability from arming. 9 I.C 857. 
Pleaders or counsel should be sent for No 
doubt peon’s calling out at the door of the 
Court very often proves sufficient, but when 
there are pleaders, the ordinary practice of 
sending for them should not be discontinued. 
In appeals especially, it is not absolutely 
necessary that parties should be present m 
person when there are constituted agents in 
the shape of counsel in Court and so it is 
conducive to good work that they should be 
sent for. 52 A 536=1930 A L.J. 632=1930 
A 217. The clerk of Court has no power to 
fix a date in the absence of the Judge, and 
the failure of the appellant to appear on a 
date so fixed does not justify dismissal in 
default 36 P L f^. 63=1934 Lah. 984. 

Restoration.— Court has an inherent 
power of restoration of an appeal dismissed 
for default. 47 M. 171=45 M L J 813 Non- 
appearance, because no date of hearing was 
fixed, is not default; a dismissal for default 
IS without jurisdiction. 69 I.C 618=1924 L 
279. There IS sufficient cause for restoia- 
tion, when, due to want ofnotice of the fact 
of transfer of appeal from one Sub-Court to 
another, the appellant was not present at the 
latter Court. 46 I.C. 881 When, within a 
month from date of dismissal for default, 
both parties apply for restoration and file a 
petition of compromise, it ought to be restor- 
ed and a compromise decree passed. 68 
LC. 448=1923 C. 319. An appeal dismissed 
for default when the appellant was present 
to ask for time to get his pleader should 
generally be restored. 30 I C 878 (1)=22 
CL.J. 72. Appeal may be restored when 
appellant himself has shown all possible 
diligence towards causing appearance to be 
made, but there was default due to negli- 
gence of pleader. 14 LC. 823=22 M L J. 284. 
Restoration should be refused when vakil’s 
conduct amounts to gross negligence. 351 
C. 429=1 PatLJ. 65. Summary rejection 
for application for restoration of appeal dis- 
missed for default is invalid. 104 I C. 347 
(2)=1927 C.888. 

Appeal AND Revision.— A gainst an order 
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of anneal for hearing may be adjourned, the appellant does not 
appellant s defaulL^ appear when the appeal is called on for hearing, the 

Court may make an order that the appeal be dismissed, 
(2) Where the appellant appears and the res- 
Hcanng appeal ex parte, pondent does not appear, the appeal shall be heard 
ex parte. 

18. [S. 557.] Where on the day fixed, or on any other day to which the 

hearing may be adjournd, it is found that the notice 
Dismissal of appeal where to the respondent has not been served in consequence 
notice not served m conse- gf failure of the appellant to deposit, within the 
rCositSs period fixed, the sum required to defray the cost of 

serving the notice, the Court may make an order that 

the appeal be dismissed: 

Provided that no such order shall be made although the notice has not 
been served upon the respondent, if on any such day the respondent appears 
when the appeal is called on for hearing. 

Loc. Am. — [Madras.] In 0. 41, R. 18, after the words “cost of serving the 
notice” insert the words “or if the notice is returned unserved, to deposit within any sub- 
sequent penod fixed the sum required to defray the cost of any further attempt to serve 
Ihe notice.” 

19. [S. 558.] Where an appeal is dismissed under rule 11, sub-rule (2), 


Notes. 

of dismissal for default, when it should have 
been disposed of on merits no appeal lies but 
It is revisable. 83 I.C 237=1925 N 236 (1) ; 
280 C 166=1925 0 449. See also S3 C 827 
=1927 0 98=99 I.C. 124. 

0. 41, R 18 —Applicability. 52 1 C. 179= 
169 P.R. 1919. Appeal cannot be dismissed, 
because appellant failed to provide a person 
to identify respondent. 65 I.C. 49=3 Pat.L. 
T 498, A dismissal under this rule is wrong, 
when the Talabnama has been deposited but 
notice to the respondent for the issue of 
process has not been filed. ISCLJ 683= 
13 1 C 694=16 C.W.N. 498 No appeal lies 
from an order under this rule 52 I.C 179= 
169 P.R 1919 Appeal dismissed against re- 
spondent who is necessary party and order 
not appealed against— Whole appeal abates 
—Appeal being imperfectly constituted — 
Court cannot make contradictory decrees. 
1930 C. 346=133 I C. 813 Dismissal of 
appeal for failure to serve notice on some 
of the respondents— Appeal— Maintainability 
—Application undei R. 19 not the only 
remedy See 9 P. 408=10 Pat L.T. 589=1929 
Pat. 609. 

0. 41, R. 19 . Scope.— The rule is not 
exhaustive of the power of Appellate Court 
in the matter of restoration. 20 Bom.L.R. 
110=45 B. 648. But 103 1 C. 425=1927 L. 
622 The rule does not take away other 
remedies of the appellant if any. 2 P. 739=4 
Pat.L.T 405 Dismissal of appeal in the 
absence of appellant permits only restoration. 
1925 R 96, Dismissal of appeal for not 
depositing printing charges— Remedy. 4 P. 
704; 1.34 1 C. 1169=1931 S 153 Appeal dis- 
missed for default— Restoration on condition 
that appellant pays a certain amount by a 
certain date— Power of Court to extend time. 
193SO.W.N 706. Appellant unable to argue 
case and applying for adjournment— Refusal 
of adjournment and dismissal for want of 
prosecution— If one for default— Remedy of 


appellant— Application for restoration or 
second appeal. 1937 A.W.R. 122=1937 A. 284. 
Jurisdiction under— Nature of— If appellate 
jurisdiction— Order refusing to restore 
second appeal dismissed for default— Letters 
Patent appeal— Certificate— Necessity for. 
156 I C. 454=1935 L 815 

Wronu Dismissal —It is wrong to dismiss 
an appeal when appellants have not been 
served and though pleaders are present, they 
have no instructions. 30 I.C. 1W=2 0 L J. 
198 Notice of date fixed for hearing should 
be sent to next friend of minor appellants 
Otherwise dismissal for default could not be 
sustained. 53 I C 333. 

Sufficient Cause.— Applicant should be 
given an opportunity to prove sufficient cause 
for default 57 1 C. 762 , 52 1 C 926=59 P L. 
R. 1919; 1925 C. 269=82 I C. 330. Where an 
application is made for restoring a suit dis- 
missed for default of appearance Court 
should give the party an opportunity to 
substantiate his plea. 31 Punj.LR. 969 
See also 120 I C 791=1930 L 112=157 I.C 
171=1935 Pesh 110(1). There is sufficient 
cause when the order of postponement of 
the appeal was not communicated to the 
parties, lesultmg in non-appearance of 
appellant. 321.(^.936. Proof that appellant 
had no knowledge of the date fixed for 
hearing of appeal is sufficient cause under R 
19 101 1.C. 203=1927 L 365 , 97 I.C. 687= 
1926 M. 1210. There is a good cause for 
non-appearance when no notice of transfer 
of case from one Court to another was 
given. 3 Pat.L.J. 218=43 I.C. 925 (F.B ) ; 
1925 C. 500. It is the duty of the counsel to 

enquire what cases he has on a particular 
and his failure to do so is not sufficient 
excuse. 1933 I.. 1043 (1)=147 I.C. 698 
Laches of an advocate or careless mistake 
of his clerk is not a sufficient cause. 3 R. 
488=1926 R. 50; 145 I.C. 528=34 Pi.R 
831=1933 L. 642 (1) Pleader's mistake m 
noting a wrong date though not a sufficient 
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„ , . , , or rule 17 or rule 18, the appellant may apply to the 

Appellate Co.« for the re-admission of the appeal ; 
and where it is proved that he was prevented by any 
sufficient cause from appearing when the appeal was called on for hearing or 
from depositing the sum so required, the court shall re-admit the appeal on such 
terms as to costs or otherwise as it thinks fit. 

Loc Ams.— [Madras.] Re-number R 19 in 0. 41 fw R. 19 (1) and add the fol- 
lo^uny as— 

(2) The provisions of S. S, Limitation Act, 1908. shall apply to applications under 


sub-iule (1). 

[Central Provinces ] In R 19, 0 41, after the words and figures “R 11, sub- 
rule (2)” insert the woids and figures “or R. IS-A" followed bj a comma 

20. [S. 559.] Where it appears to the Court at the hearing that any person 


Notes. 

cause, yet being a hona fide and uninten- 
tional error, appeal may be restored 51 
LC 607=53 P.R 1919; 1933 P 128=142 l.C 
576. Non-appearance of pleader due to 
engagement in another Court is notsufKicient 
cause. 24 I C 826 ; 68 IC 78S=1923L. 97 
(1), 1925 0.234 , 96 I C 377 (1)=1926 C 
1132; 1926 C 1231=97 LC 573 But 
1937 ir.W N 19S=(1937) 1 W.L J. 632; 1936 

N. 85. Absence of pleader for an hour, 
because five appeals above his could not be 
expected to be disposed of in an hour is a 
sufficient cause 89 1 C 795=1925 L. 617; 4 
R. 18=95 LC 521=1926 R 109. See also 
134 l.C 120=1932 L 65 (1). Where the case 
which was last in the list was called earlier 
in order and the time given to call counsel 
who was absent in another Court was too 
short, the appeal should have been restored 
138 LC. 702=19^2 L. 387 See also 11 
LahL.T 26. (The Counsel came half 
an hour late in a Revenue Court and 
applied for restoration of appeal on the 
same day) Whethei restoration may be 
ordered when pleader’s absence was uninten- 
tional, see 5 Lah.L J 89. Want of notice to 
the appellant’s counsel when the case is put 
down lower in the list is not a sufficient 
cause No notice is necessary. 71 1 C 813= 
1924 L. 189 Where a notice of appeal men- 
tions the date of hearing wrongly the appeal 
cannot be dismissed for default on the 
parties being absent on the day fixed. An- 
other appeal filed against the same decree on 
exactly the same grounds and within the 
limitation is maintainable 14 L.R. 362 
(Rev)=l7RD 568 No notice is necessary 
for restoring when dismissal was occasioned 
by the absence of both parties 17 1 C 292= 
10 A.L.J. 399. Notice before restoiation 
must issue on default in not making good 
the stamp in sufficient time, the opposite 
party has the right to a hearing even in 
second appeal 63 LC, 99=1921 P 337 

0. 41, R. 20 ' Scope.—R 20 is not intend- 
ed to oven ide the provisions of 0 22 5 P 
755=1927 P 23, 105 LC 569=28 Punj.LR 
468. See also 26 S L.R. 362=1932 S 220 , 1935 

O. WN. 401=1933 0, 329 It is left to the 
discretion of Court to add a party as respon- 
dent even aftei appeal time has expired 66 
I.C. 365 , 25 1 C. 480=3 P R. 1915 ; 38 C. 913 
=16 C.W N 49 ; 27 I C. 609=18 0 C. 90; 75 
LC. 90=1923 L. 503; 161 C. 771; 54 C 430= 
1927 C 394 ; 14 R.D. 442. See contra 79 P.R 


1914=25 I C. 549; 2 R. 541=3 Bur.L.T. 259= 
157 LC 502=1935 Pesh. 106 18 L. 136=1937 
L. 180, 1937 AL.J 436=1937 A. 243 The 
Law of Limitation has no application when 
action IS taken under R, 20 97 LC 174=1926 
L. 679. (25 LC 549, 25 LC 480, Foil ) 105 
I C 569; 103 1 C 223 Butjpe9R 624=135 
I C 645=1932 R. 16 and 140 1 C 483=1932 0 
288 (The defendant should not be deprived 
of the valuable right he has acquired under 
the decree by adding him as party after 
appeal time 3s over) See also 1932 A, 120= 
1931 A L J 1004 , 6 k 29 (P C ) , 58 C 923= 
1931 C. 738 Section 151 is circumscribed bj 
this rule and in exceptional cases only should 
it be resorted to 73 I C. 136=1923 L, 490. 
Only parties to suit and not strangers can be 
made parties in appeal 73 1 C 136=1923 L. 
490,47 A 853=23 AL.J 757=1925 A. 768, 
105 LC 569=1928 L 202. “Party to the suit"- 
includes legal representatives of a party. ^ 
LC. 490 Where a party to the suit was not 
impleaded in appeal but it appeared that the 
omission was due to an oversight and that 
the party whose name V as omitled was not 
a contesting party m the suit, held, that the 
proper procedure for Court was not to dismiss- 
the suit on a technical ground but to exercise 
the powers vested in it under this rule 11 
LahLJ. 523=1930 L 295; 1935 L 802 
(Omission to implead auction-purchaser m 
appeal from order refusing to set aside sale.) 
See also 15 R D 217 ; IS R D. 286=12 L R 56 
(Rev.) , 15 R D. 291=12 L R 96 (Rev ) 
There were three appeals against one oidei 
Two were rejected on ihe ground that a 
necessary party was not made a respondent 
The third was accepted on merits; Court 
refused to condone the omission in the first 
two appeals. The points in all appeals were 
similar Held, that the Court should have 
exercised its discretion under R. 20 and con- 
doned the omission. 146 I C. 148 = 1933 L. 
304 Rule 20 is permissive and it is in no 
way binding on a Court to act on that rule in 
order to bring in a necessary party against 
whom an appeal is already time-barred. 14 
R D. 88. See also 1929 M W N 381=1929 M 
479 An appellate Couit has no powci to 
implead persons who were not parties to the 
suit The provisions of S. 107, CP. Code, 
cannot be invoked in this respect because 
they are subject to R. 20 53 B. 598=119 1 C 
654=1929 B. 353. This i ule does not apply to 
the case where the heirs of a deceased res- 
pondent were not parties in the Court from 
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„ ^ . who was a party to the suit in the Court from whose 

and°d”rect°per°oraSe^ decree the appeal is preferred, but who has not been 
mg interested to be made ^ appeal, is interested in the result 

respondents ot the appeal, the Court may adjourn the hearing to a 

future day to be fixed by the Court and direct that 
such person be made a respondent. 


Notes. 

whose decree the appeal is preferred A 
party against whom an order of abatement 
has been passed cannot get over that order 
under cover of R. 20. 193S O.W.N. 401=1935 
0. 329 \ person against whom an appeal 

has abated is not a party interested in the 
result of the appeal within the meaning of 
R. 20 and Court has no jurisdiction to add 
him as a party to the appeal. Nor can the 
Court act under 0 41, R. 33 which is very 
special power to be used m special circum- 
stances. 1935 M.W.N 398 = 41 L.W 111 
=1935 M 17S Appellant whether bound 
to implead unnecessary party— Plaintiff 
not added as party respondent— No relief 
asked against him— Pai ties not claiming 
under him— Plea of non-jomder— Sustain- 
ability. 7 R 398=1929 R. 265. Where omis- 
sion to implead proper and necessary parties 
in second appeal was not due to any natural 
mistake but was a piece of gross careless- 
ness, the discretion given by this rule cannot 
be invoked 1936 K D 450 (2) The appel- 
late Court informed the appellant that a 
wrong respondent had been impleaded and 
that he was given IS days' time to implead 
the light person who was specially made a 
party in the trial Court to the knowledge of 
the appellant The appellant failed to bring 
the right person on record within the stated 
time Held, that il was neither a case for 
the application of 0 41, R. 20, C. P. Code, 
nor was there a sufficient cause within S 5, 
Limitation Act, and the appeal was time- 
barred 164 I.C 154 (1)=1936 L. 793 
Persons who were paities to the suit but not 
to the first appeal can be made parties m 
second appeal. 59 I C. 798, 115 10 305= 
1929 S 120. But fee 1926 L. 499=97 LC 
338 , 1934 P. 589 The appellate Court can 
even add parties who were struck off m the 
suit before decree 27 I C. 423. Wherein a 
suit for profits a finding was given that first 
defendant was not liable and subsequently on 
plaintiff’s own application, name of first 
defendant was struck off from plaint, (with- 
out any permission of Court reserving plain- 
tiff's right against him) he cannot be made a 
respondent under R. 20 in the appeal by 
plaintiff 1933 N 66=143 I.C. 88 Under 
this rule an unnecessary party cannot be 
added and cross-objections raised against 
him. 11 M L T. 157=13 1 C 906 , 53 C 270= 
91 I.C. 649=1926 C 533. A foimal defen- 
dant need not be added as a party in appeal 
1925 L. 87. The plaintiffs sued for a declara- 
tion that they and defendants 2 to 7 were the 
owners of certain plots and of the cattle 
market held thereon, and that the first defen- 
dant had no right to any part of the profits 
accruing from that market. The suit was 
contested by defendant No. 1 only, and de- 


fendants 2 to 7 who were described in the 
plaint as pro forma defendants were absent 
throughout. Decree in favour of plaintiff 
against defendant 1— Appeal by latter with- 
out impleading defendants 2 to /—Court ad- 
ding them as respondents after limitation for 
appeal. Held (Per Siilaman, C 7 
Niamatullah /, Smith J contra), that m the 
special circumstances of the case, there being 
in strictness no decree in favour of defen- 
dants 2 to 7, the appellate Court had juris- 
diction to implead them as respondents, so 
that they might be bound by the final order. 
1937 A.L.J 424=1937 A. 82 (S.B). Nor 
defendants claiming paramount title in a suit 
on a mortgage ifi I C. 267=15 N L.J. 173. 
The assignee of a decree is not a necessary 
party who will .be bound by the decree in 
appeal by judgment-debtor. 38 M. 36=23 H. 
LJ. 513. 

Application of the Rule,— The discre- 
tionary power of an appellate Comt under 
Rr 20 and 33, however ample it may be. 
cannot be exercised to the detriment or pre- 
judice of any party against whom the suit 
has been dismissed by the trial Court aud 
against whom no appeal has been preferred. 
While it is, tnerefore, open to appellate Court 
to vary the decree in favoui of plaintiffs 
who have not joined in the appeal filed by a 
co-plaintiff, it is not open to that Court to 
pass or modify any decree to the detriment 
of a person who is not a patty to the appeal 
before It 152 1 C 304=11 OWN 1263= 
1934 0 496=15 P. 219. The Court can add 
the defendants whose names were omitted by 
mistake in the appeal 63 I C 352 See also 
117 1 C 796=1929 M 343=56 M.L J. 315 , 97 
I C 223=1926 L 689 (2), 104 I.C 400 (1), 
1928 L 43=106 I C 313 Under certain 
circumstances the Court may well refuse to 
add representatives of a deceased respondent, 
when the appellant has not done so in time, 
which he might have 90 1 C. 986=36 C W. 
N.4S; 24CWN. 44=30 CL.J 217 The 
power to add paities will not be exerased in 
cases of extreme negligence. 79 P R, 1914= 
25 1 C. 549. A third party cannot appeal on 
behalf of co-sharers who are interested in the 
appeal against a co-sharer If they are not 
made parties in time, appeal will be dismiss- 
ed 75 I.C. 90=1923 L 503 If plaintiff in 
second appeal failed to implead necessary 
respondent, the power to add him could not 
be exercised The case being on a joint 
footing against all lespondents the appeal 
abated in toto 57 I C 259=2 Lah L.J. 5. 
See also 9 R. 624=135 I C 645=1932 R 16, 
112 1 C 605 A respondent can make another 
a co-respondent and proceed against him by- 
way of cross-objections. 56 I C. 612=11 L. 
W 602 See also 1937 N. 105. As to limita- 
tion period for filing cross-objections by 
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21, [S jGO" V/]icre an appeal is heard and judgment is pro- 

nounced against the respondent, he may apply to the 
Re-heaiinj, on applicaUon Appellate Court to re-hear the appeal; and, if he 
of respondent against whom Court that the notice Was not duly served 

evpa7 e eeiee ma c. prevented by sufficient cause from ap> 

pearing when the appeal was called on for hearing, the Court shall re-heai the 
appeal on such terms as to costs or otherwise as il thinks fit to impose upon him. 
Loc Am. — [Nagpur.] Rule 21 — ^In R 21 of 0 41 — 

(a) Existng R 21 shall be re~mmhered as sub-rule (1), and (6) after sub-rule (1) 
so re-mmhered the following shall be mstried as sub-rule (2), namely.— 

“(2) The provisions of S S of the Indian Limitation Act, IX of 1908, shall apply 
to applications under sub-rule (1) ." 

22. [S 561.] (1) Any respondent, though he may not have appealed from 

any pait of the decree, may not only support the 
Upon hearing respondent deciee on any of the grounds decided against him in 
Rd'p«f°rred"Urale rte Court below, but take any cross-objection to the 
appeal ^ decree which he could have taken by way of appeal, 

provided he has filed such objection in the Appellate 


Notes. 

party added uuder this rule, see 1937 N. 105. 
A defendant not joined in appeal against 
other defendants is not interested in the 
result of the appeal. 1927 PrC. 252=54 M.L 
J. 88=6 R 29=55 1 A. 7 (P C ) , 58 C. 923= 
133 1 C. 177=1931 C. 738, 1932 A. 120=1931 
A.L J. 1004. In view of the above principle 
in a case where a declaration has been made 
j'omtly in favour of some persons who had 
claimed the right, title and interest in dispute 
and one of them was not impleaded m appeal 
until after the limitation for the appeal had 
expired, the appeal could not proceed against 
the other respondents inasmuch as the decla- 
ratory decree had become final in favour of 
the person omitted. 18 L. 136=1937 L. 180 
See ofjo 1937 AW.R. 27=1937A.L.J 436= 
1937 A. 243 (Joint decree for possession.) 
Where names of certain persons are not 
included in the appeal. Board of Revenue can 
direct the names of the parties omitted to be 
added and appeal reheard 18 RD 45. 

0. 41, R 21 : Scope.— Conditions neces- 
sary for rehearing 1933 L. 882. A second 
appeal by a co-respondent dismissed under 
R. 11 does not take away the jurisdiction of 
first appellate Court, when it had been 
moved by an absent respondent under this 
rule. 14 CLJ, 42=15 CWN. 798 , 43 I C. 
902=14 N.L.R. 30 What is sufficient cause 
must depend on facts of each case. 63 I.C 
737=19 A L.J. 54. If interval between date 
of service of notice and hearing of the 
appeal is only one day, it is obviously in- 
adequate and may be “sufficient cause”. 136 
I.C. 258=1932 L 248 It is open to respon- 
dent to show that he was not duly served in 
the_ sense that knowledge of the opponent's 
claim was not brought home to him, even 
though the formalities of substituted scivice 
were carried through. 61 M.L.J 813=134 1. 
C 1202=1931 M. 813. Wheie service of 
summons to father was effected on his son 
in the father's absence but the son was not 
residing with the father • Held, that the 
summons was not duly served on the father 
and that the appeal should be reheard (1932 
P, ISO and 43 C 447, Ref ) 146 1 C 474 (2)= 
34 P.L.R, 963=1933 L. 797. A principal will 


be bound by his agent's default. Agent's 
negligence is not sufficient cause. 15 A L J. 
413=39 I C 636=39 A. 3}-8 ;1 7 Pat L.T. 261 
* 1936 P. 128. Suit for contribution— Decree 
passed against several defendants— One of 
them preferring appeal— Decree modified to 
the detriment of the rest— Legality— Pro- 
priety of acting under R 21. See 23 C W N. 
221. On this rule, see also 26 Punj L.R. 314 
(withdrawal of application by guardian). 

0. 41. R. 22— R, 22 applies to appeals 
from the original side of High Court and m 
such appeals it is competent for a respondent 
to file a memo, of objections 49 M. 291=93 
I.C 293=50 M L.J 190 (F.B ). The object 
of the rule is to allow a respondent content 
with a decree in his favour an opportunity 
of contesting findings against him in case his 
opponent appeals. S P L J 328=56 I C 262; 
112 I C 689=1929 L. 161 Where a compro- 
mise IS effected between the parties to a suit 
m hich some defendants arc minors and it is 
obtained by fraud or under some other 
circumstances as to render it invalid, the 
remedy of the minors is not by filing cross- 
objections in an appeal by one of the defen- 
dants. 114 I C. 101=1929 S 32. Memo of 
obj’ections in pauper appeal— Time limit. See 
10 Pat.L.T, 387=119 I C. 900=1929 P 31 
Cross-objections regarding costs — Ad 
valorem Court-fee payable on amount claim 
ed. See 10 Pat L T. ^4. Decree passed by 
lower appellate Court— Aggrieved person not 
preferring appeal to High Court— Same 
whether can be raised by way of cross-objec- 
tions m second appeal. See 1929 O. 41=111 
I C.843 Where in the lower Court defen- 
dant filed an appeal and plaintiff filed a 
memorandum of cross-objections and lower 
Court dismissed both of them, it is not com- 
petent in the appeal filed by plaintiff against 
the dismissal of cross-objections for defen- 
dant by way of objections to attack the 
rejection by the lower Onirl of his appeal. 
The proper course for him is to file an inde- 
pendent appeal against the dismissal or le 
jection of his appeal. 130 T C 657=1931 M- 
133 But see contra 1935 A.L.J. 418=1935 A. 
404. A pro forma respondent in an appeal is 
not entitled to raise a memorandum of 
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Court within one mouth from the date of service on him or his pleader of notice 


Notes. 

cross-objections to the decree appealed 

fgainst under 0 41, R 22. 118 1.C 867=1929 
NT. 361, 107 I c. 569 As to meaning of the 
word 'respondent', see 107 I C. 569=1929 A. 


195. 

Scope —This rule does not control R 33 
62 I C. 623. A respondent is entitled to 
support a decree under the provisions of this 
rule. 41 CL. J. 31=86 I C 6. Objection not 
put as cross-objection cannot be taken if it is 
not in support of the decree 84 I C 
124=1925 C 94. See also 144 I.C 16 
=38 L W. 263=1935 M. 465; 144 1 C. 1007= 
1933 R 120 Trial Court's deciec m favour 
of the appellant should not be interfered with 
under R 33 in the absence of cross-objec- 
tions by the lespondcnt 46 1 C. 142=22 C 
W.N.S26,S7I.C 555=23 OC. 110 Where 
only one plaintiff-respondent claims a parti 
cular relief in his memo, of objection, the 
relief could be granted to ,al] the respondents 
when the basis of the claim is common to all 
of them. 15 I.C 409. The rule does not 
apply to Letters Patent Appeals, 1922 A. 55 ; 
32CL.J 48=24 CWN 1016 
Righi 10 SUPPORT Dfchee —A decree can 
be supported without filing cross-objections 
by traversing any ground which that Court 
may have found against him 41 CL.J. 31= 
86 I.C 62 . 50 CL J. 260=123 I C. 444=57 C 
289=1930 C. 165 , 4 I C. 68 ; 45 T C. 232=125 
PL R. 1918; 103 PL.K 1917=40 I C 237 ; 39 
I.C. 153=4 OL.J 101, 50 M. 866=26 l.W. 
125=53 ML.J 189, 51 1 C 981=1919 P.HC 
C. 393 ; 12 1 C 20=1 Bur L T 209 A conten- 
tion that a ground on which the lower Court 
has decided against the respondent should 
have ^en decided in his favour and therefore 
the lower Court should not have passed the 
decree under appeal is not a ground which 
supports the decree but is one which attacks 
the decree and therefore cannot be urged by 
the respondent under this order. 131 I C 
833=1931 M 513 See also 1929 L (>8^. The 
woids “support the decree" do not merely 
mean “support the decision" and it is open to 
the respondent who has not filed any cioss- 
appeal or objection against the decree of the 
lowei Court awarding coropen«ation inland 
acquisition proceedings to urge m bar of 
further enhancement a ground which has 
been decided against him m the lower Court 
and which, if accepted in entirety, would 
have resulted in the dismissal of the plaintiff’s 
suit. ]2Pat.L.T. 659. But see cotitra)46 
I.C. 152=1933 N 310 The word “decree" 
means the decision by the Court below 50 M. 
866=53 MLJ. 189=104 1 C. 472=1927 M 
801 Where a suit is dismissed on one find- 
ing it cannot be reversed in appeal without 
considering the defendant's objection to other 
findings II I.C. 41=202 P T .R 1911. Although 
no cross-objections had been filed by him 166 
I.C. 1007 (Cal.) In such a case rbe filing of 
cross-objection is superfluous 1936 0 W N. 
1069=1937 0. 159 "The same is the ca«e 
where plaintiff has obtained a decree in part. 
1936 A W.R. 1216=1936 A. 717 A decree 
cannot be supported on an entirely new 


ground, not decided against respondent, not 
in issue and not made subject of adjudica- 
tion. S Pat L J 239=55 I C 214 , 38 1 C 536 
=21 CW N 423 But see contra in 31 I.C. 
740 = 45 P.P. 1916 

Cross-objection— When can be raised.— 
Petition to support decree on other grounds 
does not amount to cross-objections 68 1 C. 
861=44 A. 577. Time expired appeal may 
be treated as memorandum of objections. 67 
I C 478=1922 L 423, 1925 L. 57=79 1 C. 132. 
A defendant who has been placed ex parte 
can impugn the decree in appeal by way of 
cross-objections oil the ground that lie was 
wrongly made ft />ar/e, pi ovided he has not 
moved the trial Court iindei 0.9, R.13. 45 
MXJ 805=1924 M 107. Cross-objections 
could be entertained only against a parly to 
the appeal 54 1 C 971. See also 39 1 C. 662= 
2PLJ 162; 53 C. 270=1926 C 533. As 
to whether an exonerated defendant can be 
made a party to the memo of objections when 
not a party to the appeal, see 31 I.C. 978 A 
memo, of objections may be filed against the 
whole or any part of a decree, even though 
that part may not be the subject-mattei of the 
appeal 35 M.L J 83=48 1 C. 1003 See contra 
39 M. 365=28 M L.J 285. An appeal was 
filed by two out of 96 defendants and the 
plaintiff filed cross-objections The Court 
refused to entertain them on the ground that 
in any case the decree would remain intact 
as against the 94 defendants who had not 
appealed Held, that the procedure was not 
warranted by law and that they should be 
considered on merits 151 1 C 530=11 0 W.N 
258 (2) =1934 0 131 (2). A defendant-res- 
pondent whose set off has not been decreed, 
or has not been referred to in the decree, 
may make this ground of cross-objections in 
appeal. The defendant-respondent under R 
22 IS entitled to take “any cross- objeaion" 


to the decree which he could have taken by 
way of appeal 150 I.C 433=1934 A. 543 
Cross-objection must relate to decree appeal- 
ed against and not any other although aris- 
ing out of the single decree of the trial 
Court. 96 1 C. 67=1926 A. 582 See also 1930 

M. W N. 1236=1931 M 133=130 T C 657 
When cannot be raised— Cross-objec- 
tion cannot be filed against a person who is 
not a party to the appeal. W I C. 226=29 

N. L.R 173=1933 N, 186 Nor where the 
decree itself is merely a decree dismissing 
plaintiff's suit. 1923 P. 690. Nor with refe- 
rence to any point in respect of which he 
could not have filed an appeal himself. 1933 
R.377. If a party fails to make a cross- 
objection in the manner and w’ithin the period 
of limitation and prefers an appeal which is 
held to be time-barred, he cannot contend 
that the appeal was in time because the ob- 
jection could be raised by way of cross-objec- 
tion 14 L.K. 927 (Rev)=ll OWN 
Resuondents in revision petition cannot file 
cross objections 14 I C. 562=160 PLR. 
1912. Respondent having appealed cannot 
file cross-objections. 1925 L. 2=79 I.C 670. 
Where the objector did present an appeal and 
raised a certain objection he is debarred 
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of the daj lf>/ hearing the appeal or within such further time as the 
Appellate Court inaj see lit to allow. ^ , 

(2) Such cross-objection shall be in the form 
Form oi obiect.Oi- and q£ ^ memorandum, and the provisions of rule 1, so far 
provisions applicable ihcre- contents of the memo- 

randum of appeal, shall apply thereto. 


Notes 

from putting other objections which he could 
have taken m appeal but which he did not. 
1936 Pesh. 214 Cioss-objections as to costs 
in the Courts below cannot be considered on 
second appeal S Lah.L J 108. Cross-objec- 
tions regarding want of juiisdiction to attach 
in executing Coutt, cannot be taken when 
appeal is against an order refusing to set 
aside a prohibitory order 75 I C. 419=1923 
L 514. Cross-objections which tends to 
obtain a distinct lelief which could have 
been granted by lower Court if asked for, or 
by appellate Court if a claim was raised in 
appeal, should not be allowed. 34 I C 916= 

24 P.R 1916 It should not be allowed 
where the question raised thereby is entirely 
distinct from and m no way related to the 
question m controversy m appeal 48 1.C 78 
=28C.LJ. 123. Cross- objections cannot be 
filed after withdrawal of appeal. Pendency 
of appeal is a condition precedent to the 
filing of cross-objections 39 1 C 947. Cross- 
objections filed before the date of receipt of 
notice would not be cioss-objections at all in 
the strict legal sense of the word. 162 IC 
336=1936 L. 362 The use of the word 
“within” would fix two limits ; an anterioi 
limit starting from the date of receipt of the 
notice and a posterior limit of one month 
after that date (Ibid ) New grounds not set 
forth in objections cannot be raised at the 
time of hearing, 19 I C 98=15 BoraLP 
130 

Cross objections against Co-respondent— 
When ALLOWED —A cross-objection can be 
entertained at the discretion of Court by one 
respondent against co respondents. 16 A L J 
587=40 A. 536 ; 12 A L J 192=36 A. 505 . 15 
CL.J. 61=16 C.W.N 612; 5 Lah.L.J 92=69 
LC. 330: 38 M. 705=27 I C. 223=27 MLJ. 
740 (F.B). Only in exceptional cases could 
cross-objections against a co-respondent be 
raised. 13 P 200=15 P L T 42=1934 P. 134; 

25 O C 280=70 1 C 79=1923 0. 108 , 37 B. 511 
=15 Bom LR 781, 31 Bom LR 1179 , 23 C 
L.T 26=20 C.W N 370=43 C. 790 Also 29 1 
C. 610=(1915) 2 □ B R 58. Cross-objection 
indicates that it should be directed against 
the appellant, but it may be also taken 
against another respondent if there is com- 
munity of interest between the appellant and 
the latter But where the cross-objections are 
directed solely against a co-respondent whose 
case has nothing m common with that of the 
appellant but proceeds on the same grounds 
as those on which the appeal does, they are 
not maintainable. A cross-objection by one 
respondent against another cannot be permit- 
ted under R 22, where the effect of the 
same, if successful, cannot be adverse to the 
-appellant to any extent. 57 A. 580=1935 A. 
L.J. 145=1935 A. 134. It is the settled 
■practice of the Calcutta High Court not to 


permit a cross objection raising a question as 
between two respondents inter sc m which 
theappellant IS not concerned or interested. 
Such a question can only be raised in a sub- 
stantive appeal by the respondent 59 C. 667 
=138 1 C. 852=36 C W N. 263=1932 C. 524 
158 1 C 708=1935 OW.N 1139 A cross- 
objection by one respondent seeking costs of 
the lower Court from another reyiondent 
docs not he under 0.41, R. 22, C. P Code 
15 P. 510=17 PatLT. 279=1936 P. 513 
Where the appeal of some of the parties 
opens out questions which cannot be disposed 
of completely without matters being allowed 
to be opened as between co-respondents, it is 
an exceptional case, which may be allowed 
under special circumstances, 56 I.C. 469=2 
Lah L.J. 747; 5 Pal.L.J. 328=50 I C 252 Suit 
against obstructors of pathway— Decree 
against all defendants except one—Cross 
appeal— Decree against remaining defendant 
also— Correctness of (28CLJ 123, Foil.) 
ISO I C 364=58 CL.J. 534=1934 C 345. It 
can be allowed when the Court cannot do 
complete justice between the pa i ties without 
opening the whole case. S3 1 C 659=6 0 L. 
J 49S Plaintiff-respondent can raise cross- 
objections against a defendant who is not an 
appellant 38LC.641 It can be raised in a 
case where the interest of the objector was 
leally adverse to that of the appellant and 
other co-respondents and though the appel- 
lanttook the same objections unnecessaiily m 
ins ground of appeal 29 C.W N 7^=88 1. 
C ^=1925 C 973. Butacioss objection 
under R. 22 is not maintainable where the 
objector-respondent has no community of 
interest with the appellant and where the 
cioss-objection IS nothing more than an old 
appeal which was dismissed as being out of 
time R. 33 does not allow an objection of 
this kind to be made, but, merely places the 
Court in a position of doing justice between 
the parties 165 I C 936=1936 P 604 

When NOT TO be ali owed— Cross-objec- 
tions by one co-respondent against another 
should not be permitted when they could be 
raised by an appeal 37B 511=lSBomL.R. 
781 See also 61 1 C 48=19 A L J 155 It 
should not be allowed when he has allowed 
the period of appealing to elapse. 66 1 C 642 
=80.L.T.3S8 Bntfef SPatLJ 328=561. 
C 253. No Court-fee is payable when the 
decree of the lower Court is supported in 
cross-objections, 68 1 C, ^1=44 A 577,39 
IC 176=15 ALT 325. As to valuation of 
cross-objections. See 25 0 C 275=70 I.C. 286 
=1923 0 44 (1) ; 52 I C 1002. 

CeOSS-OBJFCTIONS in appeal UNDER S, 12, 
OuDH Courts Act.— The words "from appel- 
late decrees” in 0 42, R. 1, refer only to 
second appeals under S 100, and do not 
cover appeals filed under S. 12 (2) of the 
Oudh Courts Act. A respondent in an appeal 
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(3) Unless the respondent files with the objection a written acknowledg- 
ment from the party who may be affected by such objection or his pleader of 
having received a copy thereof, the appellate Couit shall cause a copy to be 
served, as soon as may be after the filing of the objection, on such party or his 
pleader at the expense of the respondent. 

(4) Where, in any casein which any respondent has under this rule filed 
a memorandum of objection, the original appeal is withdrawn or is dismissed 
for default, the objection so filed may nevertheless be heard and determined 
after such notice to the other parties as the Court thinks fit. 

(Sj The provisions relating to pauper appeals shall, so far as they can be 
made applicable, apply to an objection under this rule. 


Notes. 

under S. 12 (2) is not therefore entitled as of 
right to file a memorandum of cross-objec- 
tion under R. 22, without applying for and 
ffctting the leave of the Court under S. 12 
(2) , 1935 R.D 12=16 L.R. 177 (Rev.)=I53 1. 
C 371=1935 O.W.N. 8=1935 Oudh 88 
Limit of one Month.— -The principle of 
■calculation of a month is that it shall be taken 
to extend up to and including the day, before 
the corresponding date of the next month, 
and there is no authority for any special rule 
as regards February -March. 30 I.C 832 (1) 
=29ML.J 182 Where notice of an appeal 
was affixed by affixation and it was uncertain 
when he got the notice Held, that a delay 
of 4 or S days in filing the memorandum of 
cross-objections could be condoned. 15 L R. 
69 (Rev )=1S R.D. 56. He can claim 30 
days from the date of serving of notice for 
hearing. The 30 days is not 30 days from 
the date of serving of notice of appearance. 
22 L.W. 792. A transfer by a respondent 
pending the hearing of an appeal will not 
extend the period of 30 days for.filing of 
cross-objections. 1931 A.L.J, 606 Nor 
does any subsequent devolution of interest of 
the respondent to another give the latter a 
fresh stalling point from the date of notice 
to him for being impleaded in the place of the 
former. 159 I.C. 257=1935 L 653 In such 
a case, the lespondent remains the same, 
though his desciiption is changed and the 
substitute inherits all those disabilities which 
have already been incurred by his predeces- 
sors If therefore time has run out against 
the predecessor it cannot revive m the case 
of the successor, the principle of law bemg 
well recognized that if once time begins to 
run, no subsequent disability stops it ( lh\d). 
Cross-objections, if can be received even 
after a month, even during the argument of 
the appeal. 66 I.C. 217=1922 N.213 It is 
not necessary that further time ought to have 
been granted before objections, are actually 
filed. 39 1 C. 125 Hearing of appeal ought 
■not be advanced so as to deprive respondent 
the benefit of filing objections in a month. 38 
1.0522=1917 P.H.C.C.103 
Sub-Rule (3) -Under Cl. (3) the respon- 
dent should file with cross objection a 
written acknowledgment of notice from the 
party who may be affected by such an objec- 
tion. But where, though no such acknow- 
ledgment was filed, the party against whom 
the objections had been filed appeared and 
contested, it is only an irregularity which 
1-135 


cannot stand in the way of the objections 
bemg allowed ISO I C. 364=58 C L.J 531= 
1934 C 345. 

Sub-Rule (4) .—The right to be heard pro- 
vided for by sub-rule (4) is not available 
when the appeal abates. 44 M. 828=41 M.L. 
J. 304=62 I.C. 757, 10 L. 208. 151 1 C 387= 
1934 L. 136(2) Cross-objections cannot be 
proceeded with when appeal is dismissed 
under R 10 in presence of the respondent 
without any objection on his part. 25 O.C. 
280=701.0 79. ButJee contra 50 1.0729= 
4 Pat.L J 164. Rejection of appeal as in- 
sufficiently stamped is not a dismissal for 
default, and cross-objections cannot be heard 
when appeal is rejected. 59 I.C. 795=46 P. 
WR.1921 See o/jo 10 I.C. 207=11 P.R 1912; 
56M.L.J 476: 8 R. 538=129 IC 500=1931 
R 38 , 137 1.C 156=1932 N 41 But see 1930 
M.WN. 1236=130 I.C 657=1931 M. 133 
The word "default" occur rmg in the rule 
includes any default made by appellant 
w'hich would amount to non-prosccution of 
the appeal 130 1 O 657=1931 M. 133=1930 
M.W,N. 1236 Objections can be dealt with 
even though appeal is dismissed for default. 
9IC.572=9MLT.217. 48 M. 631=48 M. 
L.J,384,25 IC 916=1 OLJ 485 Cross- 
objections may be filed even when appeal is 
unsustainable 34 A 140=13 I C 19. Cross- 
objections can be heard even when the appel- 
lant admits the appeal to be incompetent and 
is dismissed. 54 I.C. 506=10 LW. 605. 
Objections filed in an appeal which is dismis- 
sed as out of time cannot be heard. The 
right of filing objection stands or falls with 
the right of appeal 4 L. 140=5 LahL.J. 
345 , 41 M. 904=35 M.LJ 236 (F.B.) Cf. 39 
I C. 947 But see contra. 3 L W 109=32 1.C. 
579. Also 30 1 C 832=1915 M W.N. 792. If 
appeal which is withdrawn has not been 
validly filed, the memorandum of objections 
should not be heard. 55 M 975=139 1 C 457 
=1932 M. 722=63 M.I .J.845. 

Sub-Rule (5).— Pauper respondents are 
entitled to present objections without pay- 
ment of stamp duty (1 N.L R 33, Overr ) 
144 I C. 217=29 N.L.R. 225=1933 N 158. 
Leave can be granted to file a cross-objection 
in forma pauperis on grounds which are not 
entirely the same as those which it is neces- 
sary to put forward in seeking leave to 
appeal in forma pauperis which is refused 
168I.C. 407=1937 R. 81 Leave to appeal m 
forma pauperis refused— Appeal by other 
party— Leave to file cross-objection in forma 
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23 [s 562,1 Witcie ibc Court from whose decree an appeal is preferred 


Notes. 

paiipens or rlifferent grounds can be granted. 

ilbid.). 

Practice and PRochuuRE —Where a memo- 
randum of cross-objeclions is preferred out 
of time and an application is made to the 
Court to extend the time for preferring the 
cross-objection, it is not the proper procedure 
to allow the application subject to any just 
objection being taken at the time of the 
hearing. Application of this kind should be 
dealt with at the lime when they are made 
and .should not be left over foi determination 
till the hearing of the appeal. 40 C.WN. 
1237, 

0. 41, R. 23 • Scope.— The appellate Court 
has inherent powers to remand a case irres- 
pective of the provisions of this rule 1927 
M 335=52 M LJ. 90=100 1 C 13S, 37 CL 7. 
491=1923 C 606; 122 1C. 485, 119I.C. 466; 
1929 L 83 112 I C 736=10 L. 360, 73 I C. 
915=1924 L. 245 , 1922 C. 279 , 64 1 C 436 ; 44 
C 129=21 CW N 877 (F.B.) . 43 C 100 =20 
C W N 1192 ; 74 1 C 497=1924 L 36 , 76 LC 
496=5 L.L 7 384=1924 L. 362 ; 37 MXJ. 536 
=53 1 C 417 ; 32 C W N. 101 ; 9 1 C 790=9 
M LT. 373, 101 LC 281=1927 N 192. See 
contra 38 1 C. 196 ; 33 1 C 329=43 C. 148; 41 
C 108=20 1.C. 39=18 C L.T. 613 Merely be- 
cause an ordei of remand is not one under 
R 25, it does not follow that it should neces- 
sarily be one under R 23, for there may be 
remand orders passed under inherent power 
of Court and not under either of the two 
rules. 1933 P.706 Inherent power should be 
invoked only if necessary for ends of justice 
and must be exerdsed with care. 46 LC. 333 
=27 C.L 7. 596 , 44 C. 929=21 C.W N 877= 
41 LC. 598 (F.B.) , 64 LC. 599; 3 Pat.L.7. 253 
=431 C. 959; 11 L.L.T. 507, comparison of 
the provisions of the old and new Code as to 
the exercise of the Court's inheieut power 
of remand. 117 I C 280=1929 N. 63, 26 N 
L.R 44. The Court has no inherent power 
to disregard a method of procedure enjoined 
or provided by the Code and adopt a diffe- 
rent one unless it is really necessary in the 
interests of justice 156 1 C. 381=37 Bom 

L. R 203=1935 B. 216 Where an order of 
remand purporting to be made under the 
inherent powers contravenes an express pro- 
vision in 0. 41, R. 23, the High Court will 
mterfere m revision under S 115 and set it 
aside [Ihd.) The inherent power of re- 
mand cannot be invoked in a case foi which 
a specific provision is made in the Code, e g , 
Rr. 25, 27 and 28 of 0. 41. 133 1.C. 205=1931 

M. 791=60 M.L.7. 475 Where a suit is dis- 
posed of on merits by trial Court and on 
appeal lower appellate Court remands the 
case for re-tnal after amendment of plaint, 
the order of remand is one made under the 
inherent powers of the Court even though the 
appellate Court 01 ders refund of Court- fee 
paid on the memo, of appeal and the order is 
not appealable. 141 LC. 400=34 P.L.R.270 
=1933 L 135. See also 1936 P. 491 (where 
it vras disposed of both on merits and on 
prelimmary jioint.) Court of appeal when it 
remands a suit to trial Court for fresh dis- 


posal should make it quite clear whether the 
order of the remand is made under R, 23 or 
independently of that provision 119 1 C. 705 
=1929 M 205. ‘Remand’ made in an appeal 
from an Older returning a plaint for presen- 
tation to proper Courtis without jurisdiction 
as such an order is not a dec ree within S 2. 
87 1.C 172=1925 0 393. Remand means 
return for decision and not for finding. 92 
I.C) 370=1925 0. 303 Appellate Court can 
pass an order of remand by consent of parties 
in excess of its powers under the Code 22 
I C. 41=1914 M.W.N.90 High Court has 
ample power to make a remand in order that 
a point which has not been considered by the 
lower Com t may be considered by it (44 C. 
929, Ref) 1934 R. 168 Where the pioce- 
dure adopted by the lower Court in disallow- 
ing question in cross-examination was wholly 
unjustifiable regard being had to the nature 
of the issues raised in the suit, and the 
Judge’s manner of dealing the points arising 
for consideration in the case on the pleadings 
of the parties and on the issues raised for 
determination in the suit was wholly unsatis- 
factory, the High Court, on appeal remanded 
the case for retrial in accordance with law 
162 1 C 697=1936 C. 195. When an order 
of remand is made, the presumption is that 
it is made under this rule, 20 A.L.J. 321 , 44 
A. 492 As for distinction between this rule 
and R 25, see 25 0 C 189=69 I.C. 730 , 43 C 
L.7. 194=102 1 C 384=1927 C 401 The nile 
applies where the whole suit is disposed of 
on a preliminary point, 57 I.C. 830=11 L.W. 
611,0/50 26 OC. 10=73 1C 591=1923 0 
177; 101 I.C 89 (1) ; 1930 L. 639 , 123 I C. 54? 
=1930 L. 181. And not when a portion of it 
has been disposed of on a preliminary point 
136 LC 559=1932 L 219. As to meaning of 
preliminary point, see 13 L.W 54=61 I C 
829 , 99 1 C. 974, 1928 M 991=1928 M WN. 
164; 1930 N. 295 ; 1930 M. 1017=60 M L.7. 72 
decided upon the whole evidence and upon 
all the issues raised 55 I C 484=1 P L T. 
509 , 92 1 C 1045=1926 M.W N 48 ; 91 1 C. 
351=1926 L. 184, 6 P 381; 96 I C 786, 103 
I C 537=1927 L. 618 , 1927 L 42=98 1 C 906 
Where 'trial Court gives its findings on all 
issues and appellate Court remands the case, 
the remand should be taken to be under R 25 
or under S 151 and not undler R 23. 139 1. 
C 126=1932 L. 443. This rule will not apply 
where an order is not on a preliminary point 
73 1 C 915=1924 L 245 ; 101 1 C 89 (1) . 1927 
L 618=103 I C 537, 6 P 380=103 I C 722= 
1927 P.296. See also 117 1 C 280=1929 N. 
63. (Case-law reviewed) Except under 
this rule no case shall be remanded for a 
second decision which can be disposed of 
finally by the first appellate Court. 36 I.C. 
241=12 NLR 126 Suit to enforce com- 
promise— Deed of compromise not regis- 
tered and consequently inadmissible — Fresh 
suit for specific performance barred by limi- 
tation — Remand to lower Court to permit 
plaintiff to amend plaint so as to include 
prayer for specific performance— Order as to 
costs 27 A.L.J 487=116 1. C. 871. Preli- 
minary point IS not necessarily a point of law 
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has disposed of the suit upon a preliminary point and 
Remand of case by Ap- decree is reversed in appeal, the Appellate 
pellaie Court Couit may, if it thinks fit, by older remand the case. 

Notes. 

upon 'fthich the whole case is disposed of nor 
js It necessarily a point of fact on which the 
case IS disposed of It is any point the deci- 
^ion of which avoids the necessity for the 
full hearing of the suit, 1935 P. 49=154 LC 
859, 

What is Disposal on a Preliminary 
Point— A “Preliminary point” within the 
meaning of the rule is any pojnt the decision 
of which avoids the necessity for the full 
hearing of the suit (45 M 900 F B. Foil.), ISl 
IC 947=1934 P 93. The woids "prelimi- 
nary point" are not confined to such legal 
points only as will be applied as a bar m suit 
but comprehends all such points as may have 
prevented the Court from disposing of the 
case on the merits wliethei such points are 
pure questions of fact oi law. The test for 
determining whether the decision of an 
issue was on a preliminary point is to see 
whether the decision of that issue prevented 
the decision of other issues Decision as to 
question of jurisdiction held not to be on a 
preliminary point. 1933 R 413, 57 CL.J 473. 

During the pendency of a suit instituted on 
the original side of High Court (Rangoon) 
claiming damages for a conspiracy between 
the defendants to ruin the plaintiffs' credit 
and reputation and to destroy then business 
the plaintiffs were adjudged insolvents. The 
trial judge held that the cause of action 
thereupon vested in the Official Assignee and 
the latter declining to proceed with the suit 
a decree was passed dismissing the suit. On 
appeal by plamtiffs, the Appellate Bench held 
that the claim for damages did not vest in the 
Official Assignee and that the plaintiffs were 
therefore entitled to continue the suit in their 
own names. The suit was accordingly re- 
manded to the original Court for trial on the 
merits. Held, that the judgment of the 
Appellate Court was not a decree but an 
order passed under _R. 23 Held further 
that the order though it decided an import- 
ant and a vital issue in the case did not finally 
dispose of the rights of the parties ; on the 
contrary, it left the suit alive and provided 
for its trial on the merits in the ordinary 
way. It was not, therefore, a final order 
under S IW (a) and was not appealable. 

Test of finality laid down 60 1.A 76=11 R, 

58=1933 P.C. 58=64 M L J 307 (P.C) , 39 A. 

165=37 1 C, 383=15 A L J. 30, Where in a 
redemption suit, defendant pleaded that m 
foreclosure proceedings there was a sale in 
his favour, a disposal on this contention i*^ 
disposal on a preliminary point. 57 P L.R. 

1916=30 I.C 817 Where certain evidence 
was considered irrelevant by trial Court, and 
the appellate Court considered the excluded 
evidence as relevant, held the reversal was 
on a preliminary point Also as to instances 
of preliminary point, See43M.L.J. 345=45 
M. 900 (F.B.). It is competent to an appellate 
(k)urt to remand a case under R. 23, where 
the Court of first instance, having framed 


issues and recorded all the evidence has 
decided the case with reference to its findings 
on one or two issues-leaviiig the other issues 
undecided. 1933 R. 413. In such a case the 
appellant is entitled to a refund of Court-fees. 
151 1 C. 721 (2)=1934 M. 643. Where Court 
goes into evidence and records findings on all 
issues but dismisses the suit as not main- 
tainable, the disposal IS on a preliminary 
point 4 P.L J. 645=52 I.L 125 A prcli 
minary point must be decided as such and at 
the earliest stage of the suit It is not pro- 
per that a preliminary point should be deci- 
ded along with the points involved in the 
meiits of the case. 1930 A, 8M=1^ I C. ^7. 

What is not Disposal on a Preliminary 
Point.— “The decision on a preliminary 
point” means a determination not affecting 
the merits of the case A reversal of a judg- 
ment with a direction to admit evidence said 
to have been excluded is not a disposal on a 
preliminary point. 37 M.L J. 536=53 I C 417 
=10L.W. 359. Disposal on an important 
issue relative to the merits of the case is not 
a disposal on a preliminary pomt 9 M L T. 
373=9 1 C 790. It cannot be said that a Court 
has disposed of a suit on a preliminary point 
if it has disposed of It as it stands before it 
without dealing with further issues which 
might have arisen if the suit had been framed 
otherwise or if an amendment of the plea- 
dings had been allowed. 60 M L.J. 713=132 
I.C 311=1931 M 1 When appellate Court 
decides the mam point and remands for dis- 
posal of the remaining issues the decision is 
not on a preliminary point 60 1 C 609—12 
L W. 667 An oi der of remand for re-hear- 
ing after amending the plaint is not an order 
under this rule 73 I.C. 915=1924 L 245 
Dismissal for default is not a disposal on a 
prelimmary point. I4A.LJ. 347=38 A 357. 
The rule does not apply to a case where the 
plaintiff's suit has been dismissed by the 
Court proceeding under 0 17, R 3. 1935 R, 
123. Where the appellate Court decides 
some issues and leaves the others to be deter- 
mined by the trial Court, a remand order is 
not under this rule but under R- 25. 40 I.C. 
58. also 9 I.C 224=15 C.W.N 575. 
Appellate Court framing additional issue and 
remanding the case reversing the decree 
instead of calling for a finding retaining the 
case on its file Order of remand is not 
appealable either under 0. 43, R 1 (fl) or 
under S 100 as it is not a decree within 
S.2. See also 103 LC 119=1927 L. 386 , 5S 
C. 219=103 1 C. 864=1927 C 850 
Where Remand should NOT be ordered— 
Except under R. 23, no case should be re- 
manimd for second decision by the trial 
Court which can be finally disposed of by the 
first appellate Court It is only where owing 
to a failure to implead a necessary party or 
the like a trial is radically bad, so that the 
coivtction of its omissions and defects m the 
appellate Court is not reasonably piacticable 
that remand for retrial is permissible. (U 
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and may futthei dirccL issue or issues shall be tried in the case so remanded 


Notes. 

NX,R. 126, Fell.'' 31 N.L.R. (Siipp.) 72= 
160 [0202=1936 N. 8 
Sufficient Evidence on Record.— 1 he 
appellate Court should dispose of the case if 
there is sutfcient evidence and should not 
out the parties to unnecessary expense. 37 B. 
289=14 Bom L.R. 1154; 41 I.C735 It is 
unusual to remand a case after argument in 
appeal, which ought prma facie to be deci^ 
ed upon materials on record 34 M L.J. 545— 
22 OW.N. 697=45 0748=45 I.A.94(P.O). 
Remand for findings on f reshadditional issues 
cannot be made when they were covered by 
the issues determined. 43 I C 815. A case 
can be decided on the evidence on record 
after excluding irrelevant and unsatisfactory 
portions, without a remand 50 1.C. 301 An 
order of remand cannot be made under R. 23, 
where the decision of the trial Court is not 
based in auy sense on a preliminary point. 
1927 B. 111=100 1 C 578=29 Bom.L.R. 56,96 
l.C. 44. No remand can be made when 
materials on record are sufficient to decide 
the case. 180 P.L R. 1912=16 l.C 847. See 
also 45 iVf. 449=42 MX.J. 372 Nor where 
appellate Couit comes to a different conclu- 
sion on some portion. 20 A L,J. 258=66 l.C 
866=1922 A. 192. 

Complete Evidence on Record.— When 
lower Court has decided all issues it 
IS not proper to remand for trial on merits. 
351.C.239,27CW.N 1025=1924 0 148; SO 
I.C. 984 When appellate Court comes to 
a different conclusion on merits and on 
evidence on record, no remand could be 
ordered on the ground that the evidence was 
not properly directed. 70 1 C. 655=1923 M. 
113. Ordinarily if an appellate Court dis- 
agrees with the lower Court and is not 
satisfied with that Court's opinion its duty is 
to come to a proper conclusion for itself In 
such cases especially after the recent amend- 
ment of the Code it is not proper for the 
appellate Court to direct a de novo trial. 
The practice of delivering a lectuie on points 
of law to the trial Court and sending a case 
for de novo trial to that Court is especially 
bad when there is no reason to think that 
cither parly had not an opportunity of pro- 
ducing all the evidence that It had.33CW. 
N, 1211=1930 C 235. Where the Judge of 
an appellate Court allows p appeal on a 
preliminary point of law which necessitates 
the remand of the suit for further trial or 
retrial of the suit he should refrain from 
making any remarks m his judgment con- 
cerning the merits of the claim, as by so 
doing, he must necessarily prejudice the 
further trial or new trial on remand 163 I. 
C 397 (2)=1936 R 251. Because there was 
a finding on evidence recorded, but without 
at issue raised, a remand cannot be made. 
46 l.C. 659=137 P.W R. 1918. No remand in 
second appeal for rehearing upon an issue 
raised and determined by Courts below. 67 
I.C 494=1922 P 575. See also 56 C. 15=49 
CL.J 1=114 l.C. 409=1929 C 546; 119 LC. 
2,3lBomXR.208 , 26 N L.R 44; 116 LC 


586=1929 Smd 159. When full tnal has 
taken place though the case has been disposed 
of on a preliminary point a remand ought not 
to be ordered. 66 l.C. 922=1923 C. 323 ■ 29 
C.W.N. 614=52 C 783. ^ ^ 

Insufficient Evidence.— A case should 
not be remanded for fresh evidence 2 Pat. 

L. J. 61=38 l.C. 797. A case should not be 
remanded for local mvestigation, when it had 
not been asked for in the first Court 43 LC . 
815. Case should not be remanded for 
additional evidence on the ground tlmt evi- 
dence adduced by defendant was not satis- 
factory and sufficient 39 1 C. 886=25 CL 1 
473, 46 l.C 659=137 PW.R. 1918 Where 
there IS no reason to think that the parties 
did not get an opportunity of producing all 
the evidence that they desired to produce 
before the trial Court, 167 1 C. 922=1937 0. 
W.N. 377. Case cannot be remanded be- 
cause necessary evidence was not let in by 
oversight 53 1 C 562. But see also 1930 P. 
7 ; 1930 R. 188. A remand m order to enable 
plaintiff-appellant to ascertain whether or 
not a demand was madewithm three years 
of the institution of the suit which would 
save limitation, was refused. 1923 L.645. 
Remand of the case could not be ordered 
because the appellate Court considered the 
appomtment of an experienced Commissioner 
essential to value the property. 46 I C 750. 
An appeal against an ex parte order without 
seeking to set it aside should not be remand- 
ed but be decided on the merits by the appel- 
late Court. 24 P,L R. 1917=39 l.C 749. See 
contra 26 O.C 10=73 l.C. 591. Following 30 

M. 64 (F.B.) See also 56 LC. 2S5=(1919) 3 
U.BR.198; 1929 C 636=121 l.C. 409, 1930 
A. 863=128 l.C. 827. 

Case of Exclusion of Evidence.— When 
evidence which ought to have been taken was 
refused to be recorded the suit cannot be re- 
manded for tnal ab imho but additional 
evidence can be directed to be recorded. 45 
LC. 832=5 0.LJ. 139. See also 1930 A. 220. 
The case need not be remanded because the 
lower Court based its decision on inadmissi- 
ble evidence, when there is sufficient evidence 
on record to support the decision 71 l.C 
300=1924 C 370, but see 41 l.C 71. Remand 
should not be made when necessities of the 
case are specifically provided for by the 
Code. 1925 C. 274. On this point see also 
120 LC 460=1929 C. 492 

What it should be under Rule 25.- 
When all evidence was taken but certain 
issues were not decided, the proper order is 
to call for findings under R. 25 38 A 520= 
14A.L.J 754 ; 7 LahLJ. 351=1925 L. 480; 
1925 M. 171 , 100 LC. 578=1927 B. Ill , 1927 
L. 618=103 1 C 537. 'Where case has been 
decided by lower court wholly on merits and 
not on any preliminary point, the appellate 
court may remand under R. 25 and not under 
this rule. 151 1 C 490=36 P.L.R 269=1934 
L. 576; 600 733=37 CWN. 504=1933 C. 
632 In appeal from a decree an objection 
was taken by the appellants that some of the 
defendants had died during the pendency of 
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and shall send a copy of its judgment and order to the Court from whose 


Notes 

the suit in the trial Court. The factum of the 
death was not admitted and the District 
Judge set aside the judgment of the trial 
Court and passed an order under R. 23 Held 
that the District Judge should have remanded 
an issue under R 25, on the question of the 
factum of the death and should not have 
acted under R. 23 which was not applicable , 
146 I.C 517=1933 L, 224 In a suit for pos- 
session and damages where appellate Court 
differed from trial Court, the whole suit can- 
not be remanded but only so far as the issue 
on damages was concerned. 45 A 565=21 A 
L.J 538 Where lowei appellate Court rever- 
sed the decree of Court below, modified one 
of the issues, and remanded the case for a 
de novo trial on the modified issue held the 
procedure was wrong 35 C L J. 345=70 1 C. 
547. Where the appellate Court thinks that 
the investigation is wrong, and that further m 
vestigation and evidence were, necessary, such 
may be ordered retaining the appeal on file 
and remand ought not to be ordered, 24 C. 
W.N. 708=31 CL. J 300 Incase of defec- 
tive pleadings and a finding on evidence 
which was sufficient, and which the appel- 
lant had not the opportunity of meeting, the 
proper course would be to remit an issue on 
the point IS I C 3 When it comes to the 
notice of appellate Court from the evidence 
on record that the consideration for the suit 
transaction is of an illegal and immoral 
character, but no issue on that point has been 
framed by trial Court nor has defendant 
raised any objection to that effect, the appel- 
late Court should remand the case for a 
finding on that point 145 I.C. 599=1933 M 
187. When an important issue was not raised 
the case should be remanded only for a 
finding on that issue and the decree could not 
be set aside entirely and the whole case 
remanded for re-tnal 38 I C, 641 . 23 A.L J 
880=1926 A. 65 : 1925 M 169; 145 IC 299 
(1)=1933 L 659 (1) 

New Plea— No Remand— Only m excep- 
tional cases and on good cause shown should 
a case be remanded for re hearing on a new 
plea not raised in pleadings nor even suggest- 
ed 43 C 1104=43 1 A. 172=31 ML J 745 
(PC). Where a remand would involve tak- 
ing of fresh evidence on a point not raised 
before, it would not be granted. 11 1 C 84, 
2 P L.J. 8=38 I.C 509. When a claim for a 
right of way was originally based on im- 
memorial usage, he cannot obtain a remand 
for re-trial on issues of implied grant or 
easement of necessity 55 I C 435. Aye 
mand ought not to be ordered permitting 
plaintiff to supplement his case, when at the 
time he came to Court he was unequipped. 
71 1 C. 28=1914 C. 396 A party is not entitl- 
ed to remand on a new case set up in appeal 
when he failed to establish the case beset 
up on trial. 54 I C. 645. 

When Remand could be ordered —Powers 
of remand are much wider in the new Code 
than in the old Remand can be ordered 


though the case had not been disposed of on 
a preliminary point. Want of proper trial, 
and disallowance of important questions not 
giving opportunity to parties to adduce pro- 
per evidence are sufficient reasons for re 
mand 12 1 C 684=15 CL.J. 258 ; 36 M 492 
=24 M.L.J. 512. An appellate Court adding 
a new parly can remand for re-trial. 31 1 C. 
263=2 L.W. 1034 When the plaint is amend- 
ed in appeal under 0. 6, Rr 17 and 18 and a 
defendant desires to traverse the facts stated 
in the amendment, the case can be remanded. 
32 I.C 906 : 4.3 C 938=32 1 C 791=20 CW. 
N. 547 ; 1927 M 859=103 1 C f)70 , 48 M. 713 ; 
1927 L. 1%=100 I.C 49 Where inadmissible 
evidence was admitted, the case should not 
be remanded, for a fresh adjudication ex- 
cluding that evidence. 55 1 C. 922=1 P L.T. 
224 An order of remand can be made when 
the ground on which the appellate Court 
declares a document inadmissible, has arisen 
subsequent to the disposal of the suit by the 
lower Court 10 I.C 675=9 MLT 317 
Where an appeal was decided on the basis of 
an inadmissible document, the appeal can be 
remanded in second appeal 57 I.C 561=5 
P L J 410. A case could be remanded when 
decision was based on a report of a commis- 
sioner who was superseded and whose report 
therefore could not be admitted in evidence. 
39 1 C. 951. 

Criminal Cases.— There are no provisions 
in the Code of Criminal Procedure analog- 
ous to Rr. 23 and 25, of this Code , and an 
appellate Court which allows an appeal 
against an order by a magistrate under S 
476, Cr. P Code, has no power to remand 
the case 1 0 Luck 335=1935 0 59 

Fresh Evidence —Where the decision is 
on pleadings and not on evidence, there 
ought to be a remand for taking evidence. 
67 IC. 710=1923 P. 174 Case can be re- 
manded when trial Court refused to grant 
time for production of certified copies of 
material documents and decided with 
materials on record only 43 I.C, 57. Re- 
mand could be ordered where appellate 
Court IS satisfied that but for some grave 
error on the part of the pleader, necessary 
evidence could have been adduced in lower 
Court. 39 B. 352=17 Bom LR. 187 A case 
is to be remanded where tenancy rights were 
pleaded as bar to a suit for possession and 
was not adjudicated upon 42 I C 550. 
Where an important issue was not raised by 
the trial Court, the case can be remanded 
with the issue raised 51 1 C. 712=64 F.R. 
1919 , 223 PL.R 1911=12 I.C S3. When a 
case was decided on a piece of evidence not 
placed on record, it could be remanded 
for taking of such evidence. 36 M 492=24 
M.L.J. 512. Where the trial Court dismissed 
the suit on the legal issue and the appellate 
Court decides that the decision of the trial 
Court is wrong on the legal issue, it should 
remand the case for trial on the remaining 
issues and it should not decide the issues of 
fact itself when the appellant had not led 
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decree the appeal j! prcrttired, with directions to re-admit the suit under its 


Notes. 

evidence tlicteoJi. 1551,0.997—1935 R. 34, 
Whcie fiisl appellate Court decides only on 
techniral grounds, second appellate Court 
can lemand il for disposal on merits. 32 1. 
C 387=2 0 L.J. 562 Where a book was 
used by lower Court to establish certain 
facts which a party had no opportunity of 
meeting and which he desired to rebut, the 
admission of the book in appellate Court 
might involve a remand. 66 I.C 287=34 C. 
L.f 205 Appellate Court can remand for 
determination of question of title, when the 
tenant had pleaded title of a third person, in 
a lent suit 11 I.C 183=15 C L J. 0 

Error of JuDCMENT.—In an appeal from 
an order of remand, findings of fact cannot 
be examined by second appellate Court. But 
it could remand the case to lower appellate 
Court for rehearing when theie has been a 
misappreaation of the true controversy bet- 
ween the parties. 73 I.C. 7*^6=1923 L.206; 
87 1 C 950=1925 0. 692, Appellant is entitled 
to have the opinion of appellate Court on an 
issue of fact, and if such Court fails to 
determine the point. High Court will re- 
mand the case for a re-decision of the 
appeal. 55 I.C. 233. A case can be remanded 
where lower Court overlooked a provision 
of law 35 A. 5.33=35 I.C. 41=14 A.L J 734. 
Where the effect of an admission by a 
pleader was not realised, the appeal might 
be remanded to lower appellate Court for a 
fresh hearing on the footing that the admis- 
sion was in fact made. 44 1 C 18. If a case 
is decided on a wrong view of burden of 
proof, it should be remanded as a case of 
wrong disposal on a preliminary point. 57 

I. C. 525=22 Bom.LR. 771. C/.40 M. 654= 
30M,L.J 514 B\it see contra 34 A. 612=10 
A.LJ 190; 58 I.C. 982=1 L.429. 

Effect of Order —The policy of legisla- 
ture IS in favour of finality of orders of re- 
mand; A remand order made on second ap- 
peal is, unless a review of it be obtained, a 
conclusive determination of the points of 
law involved in it and cannot be questioned 
m a subsequent second appeal, 72 I.C. 588= 
19^ C, 385 4 P.L.J. 645=52 I.C. 125. 

Where High Court in second appeal differs 
from lower Court on an issue of law and 
remands the case to Court below, the order 
is binding ^ upon that Court and cannot be 
questioned in an appeal from the final decree 
after re^nd. 4 P.L.T. 35=1923 P. 226, 
Jurisdiction to try a remanded case depends 
on the order of appellate Court. 44 M.L. 

J. 238— 1923 M 3S1. A remand order to 
find whether a person has title includes 
enquiry as to whether he has lost it or is 
barred from relying upon it. 31 1 C. 987=20 
CW.N. 149. In the absence of any limitation 
put by High Court, the whole case on 
Temand is open for decision of lower appel- 
late Court and it is bound to hear the appeal 
upon the judgment of the Court of first 

instance. 32 1.C 240=20 CW.N. S84. When 

in an appeal by some defendants who did not 


join in a reference to arbitration, the case 
was remanded on the ground that the award 
did not bind them, the whole case is reopened 
evenin respect of those who did not aoDeal’ 
62 1.C 569=37 M.L.J 100. Where a 
referred to District Judge on objections 
being raised to the award of the land acqui- 
sition officer, and the case on appeal to High 
Court by some of objectors is again remand- 
ed to District Court, an objectoi who has not 
taken part in the proceedings before District 
Judge and those who have not appealed from 
order of District Judge, are not entitled to 
intervene as objectors on remand 1933 L 
648 A Court can come to a different and 
contrary conclusion after remand 56 I C 
1001 , 13 I.C. 813=14 O.C. 321. When a case 
IS remanded to the sub-Court, the sub Judge 
can form his own conclusions irrespeebve of 
any finding arrived at by his predecessor in 
respect of matters which were not touched 
by the High Court 7 Luck. 454=137 I.C. 
102=1932 0. 123. The lower appellate Court 
after remand cannot consider arguments 
abandoned or not raised in second appeal or 
come to fresh findings on points decided 
by the order of remand. 61 I.C. 575 ; 35 I.C. 
571 As to validity of proceedings taken 
under a remand order, when the remand 
order is held to be wrong, see 44 A, 
211=20 ALJ. 44. Where an order of 
remand is passed under R 23, if a party 
protests against the order of remand and 
refuses to take part m the proceeding 
subsequent to the order of lemand, he should 
not be deprived of the right to appeal from 
the order of remand within the time allowed 
by law even if the case has in the meantime 
been disposed of by the Court of firnt ins- 
tance. And if the order remand if found to 
be bad and is set aside, the decree of the 
lower Court will automatically go inasmuch 
as that Judge has derived his jurisdiction to 
hear the case from the order of remand But 
if the party not only does not object to exer- 
cise of jurisdiction by the lower Court, but 
also takes part in the proceeding hoping to 
win the case ultimately, he should not be 
allowed to repudiate the whole proceeding as 
being null and void when he loses the case 
1933 R. 413. _ Another Judge or Bench diff- 
rently, constituted may consider the propriety 
of the issues framed by its predecessor and 
remitted to the lower Court, and if of diffe- 
rent opinion may ignore the findings. 43 A. 
377=19 A.L.J. 139. 

Finality of Order. — An order of remand 
is interlocutory , it can be final if it decides 
some cardinal point in the suit But an order 
of remand which merely decides that the suit 
is mamtainable in the form in which it is 
brought is not final 60 I.C 522=2 L. 106. 
An adjudication by a remanding Judge 
would bind him and his successor at the final 
hearing, when _ it amounts to a preliminary 
decree, until it is duly set aside or amended 
32 LC 866=20 CW.N 43; 53 I.C 677=1919 
M.W,N.662; 1 P 246=65 LC 17S. See also 
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original number in the register of civil suits, and proceed to determine the suit ; 


Notes. 

1932 A.LJ. 615=138 I.C 406=1932 A. 603 
The mere fact that the appellate Judge in the 
first instance remanded the case for taking 
additional evidence will not deprive him of 
his jurisdiction to dismiss the appeal at a 
later stage if it was found to be competent 
34 CWN. 839 Issues decided by order of 
remand cannot be reopened at any subsequent 
stage of the litigation 25 0.C 245=70 IC. 

Where a Distiict Judge remands a suit 
to the trial Court and the suit is ultimately 
dismissed by the trial Judge and an 
appeal is preferred again to the successor of 
the District Judge who had remanded the 
ca«e, it IS competent foi him to go behind the 
finding of his predecessor. This, however, 
IS a matter entirely at his discretion and 
cannot be raised on second appeal. 38 P.L R. 
567=1936 L 708 

Remand to another Court.— A case can 
be remanded to another Court; only when 
the appellate Court has power to transfer a 
case from one Court to another 66 1 C. 113 
=1922 L. 239 ; 158 P W R, 1913=20 1.C 788 
A case may be remanded to another Court 
for hearing, when the appellate Court illeg- 
ally received document very late without as- 
signing any reasons 35 I.C. 698=24 C.L.J. 
457 Where the chief Court remanded a case 
to lower appellate Court for further enquiry. 
It does not mean that the lower appellate 
Court cannot direct the trial Court for recor- 
ding any additional evidence if necessaiy. 44 
I.C 907=147 P L R. 1917. See also 1935 L. 
161. 

Costs. — Respondent must be paid the costs 
of appeal when the appeal and remand were 
consequent on the appellant not setting forth 
his case properly. 18 M.L.T. 247=30 I.C. 785 

Notice.— No notice of remand isgivenin 
C. P. 1925 N. 31. 

When Appeal lies.— An appeal lies 
against an order under this rule 44 A 176 
=19 A.L.J. 971 ; 20 A L) 321=44 A. 492 ; 24 
C.W.N. 708=56 IC. 516=31 CL. J 360,42 
CL.J. 22=30 C.W.N. 41 ; 51 B. 43=100 1 C 
1004 (2)=1927 B 129=29 BomLR 97. 
Where appellate Court remands the case to 
Court of first instance giving some directions 
in Its judgment as to the way in which the 
assessment of the rent m kind should be made 
order is really a decree because it is not an or- 
der of pure remand but contained a determi- 
nation of the principle on which the assess- 
ment was to be made. 143 1 C 828=37 C.W. 
N 1084=1933 C. 416. The right of appeal is 
determined by what Court purports to 
do and not by what Court should have done 
—Where a Court purports to pass a remand 
order under R. though really the remand 
IS under S. 151, the order of remand is appeal- 
able. 107 I C. 284 (1): 38 P.LR 1154,31 
N.LR (Supp) 72=160 I.C. 202=1936 N. 8. 
But see 1933 S. 279=146 I C. 777 (FB.) 
{contra). Construction of remand order, 
<ibid), 1933 0 569 See also 1936 N.8 
(noted infra ) Order of remand by appellate 
Court without stating provision of law— The 


remand should be deemed to have been under 
R. 23 and not under S. 151, 106 J C. 442=9 
LL.J 543. But when it is perfectly clear 
that R. 23, has no application it should not be 
assumed that the Court thought it was acting 
under R 23, unless it is quite clear that it did 
in fact so act. 31 N.L.R. fSupp) 72=160 
I C. 202=1936 N. 8. An appeal can be 
filed and heard even if remand order is 
carried out by first Court IS I.C. 191=15 

0. C. 43. When a person has not been 
adversely affected by an order of remand, it 
is doubtful if he can appeal from that order 

132 I C 78=1931 0 242 An appeal lies 
against an order ordering re-trial on merits 
because it was held that the suit was not 
barred by reason of res judicata 21 L W' 
318=48 M L.J. lOO An appeal lies on all 
orders of remand even though the suit has 
not been disposed of on a preliminary point 
1922 C 279 See contra. 4 BurLJ. 159=3 
R. 490=1925 R 320. A final deasion which 
effectually disposes of the appeal before 
High Court amounts to a judgment whether 
it amounts to a decree or not If it does not 
amount to a decree, it would amount to an 
order The word "judgment" in Cl 10 
(Letters Patent, All.) should notbeieadin 
a restricted sense and an appeal lies against 
an order of remand passed by a single Judge 
under 0 41,R.23 55 A. 326=1933 A L.J. 
127=1933 A. 262 (FB). 

When no Appeal lies —When the order 
of remand is not under this rule no appeal 
lies. 1927 M 335=52 M L.J 90; 112 I C. 
710; 48 M 713=47 ML J 552, 3 PL J 253= 
43 I C 959 ; 37 M L J 536=53 I.C ^17,31 M. 
LT. 182=691 C 826,73 I.C. 915=1924 L. 
245 Cf 4 L.L J 359=3 L. 218 ; 138 1 C 62= 
1932 L 538, 1933 L 155, 97 IC 1=1926 P 
514;96IC 440 (1)=1926 P 516,31 CW.N 
878=1927 C 642=104 I.C 422 ; 1928 M W N. 
164, 26 1 C. 519=85 P W R 1915 , 60 I C 609 
=12LW 667,1S I.C 367=22 ML J 409 
But ree contra 119 I.C. 330=30 PunjLR 
645 A distinction has to be drawn between 
an order of remand under R 23, and an 
order under R 25, remitting issues for deci- 
sion An order under R 25 does not amount 
to an order remanding a case,” within the 
meaning of 0. 43, R. 1 («), and is not 
therefore appealable 1935 O.W.N 352= 
1935 0. 333. An order of an appellate 
Court setting aside an order rejecting the 
plaint is not an order under this rule and is 
not appealable. 131 I C. 750=1931 L. 497; 

133 P L R 1915=26 I.C 519 There can be 
no appeal from an order of remand wheie 
the question involved is one of custom 5 L. 
L.J. 392=73 1 C 650. No appeal lies against 
an order of remand passed by the first appel- 
late Court m a suit of a nature cognizable by 
a Court of Small Causes 36 I.C. 396. 
Under the Agra Tenancy Act an order of 
remand under this rule is not appealable. 14 

1. C 175, 35 I.C. 105. 

Revision.— An order of remand not appeal- 
able is not open to revision either. 13 LC- 
855=140 P.L R 1912 A remand order pass- 
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and the evidence { ii any) rccoided dunng the original trial shall, subject to all 
just exceptions, be evidence during the trial after remand. 

Loc Ams —[Madias ] 0 41, R. 23, Substitute the following forR 23 — 
**23. Where the Court from whose deciee an appeal is preferred has disposed of the 
suit upon a prehminaiy point and the decree is reversed in appeal, or where the appellate 
Com t in reversing or setting aside the decree under appeal considers it necessary m the in- 
terests of justice to remand the case, the appellate Court may by order remand the case, and 
may further direct what issue or issues shall be tried in the case so remanded and shall’send 
a copy of Its judgment and order to the Court from whose decree the appeal is preferred, 
with diiectioas to rc-admit the suit under its origmial number in the register of dvil suits 
and proceed to determine the suit; and the evidmee (if any) recorded during the original' 
trial shall, subj’ect to all just exceptions, be evidence during the trial after remand 

[Oudh.] For the words “^ATiere the Court from whose decree an appeal is preferied 
has disposed of the suit upon a prcliminarj point and the decree is reversed m appeal, the 
Appellate Court” substiiwic the tollowing words — 

"Where an appellate Court has leversed a dectee and all questions arising m the 
case have not been decided it.” 


24. [S. 565.] Where the evidence upon the record is sufficient to enable 

the Appellate Court to pronounce judgment, the 
Where evident on record Appellate Court may, after resettling the issues, if 
maySrmmr case finally! necessary, finally determine the suit, notwithstanding 
that the judgment of the Court from whose decree 
the appeal is preferred has proceeded wholly upon some ground other than that 
on which the Appellate Court proceeds. 

25. [S. 566.] Where the Court from whose decree the appeal is prefeired 


Notes. 

ed by an appellate Court which it was not 
competent to pass can be set aside in revi- 
sion. 1925 M 171=79 LC 157. See also 52 


M.L.J. 90, 138 LC. 62=1932 L. 538, 128 1 C. 
827=1930 A 863. Where a suit is dismissed 
by the trial Court on a plea that the matter 
was mjttdicaffl in viewof a previous deci- 
sion and on appeal the appellate Judge 
remands the case for decision on merits 
under R. 23, such order docs not decide 
case and no revision lies from the re- 
mand order, 1933 Pesh 48 Where an 
order of remand purporting to be made 
under the inherent powers, contravenes an 
express provision in R. 23, the High Court 
will interfere in revision 37BomL.R. 203 
=15610 381=1935 B 216. 

0.41, Rr. 23 and 24.— Where the trial 
Court dismissed the suit on the legal issue 
and the appellate Court decides that the 
decision of the trial Court is wrong on the 
le^l issue, it should remand the case for 
tnal on the remaining issues and it should 
not decide the issues of fact itself when the 
appellant had not let evidence thereon. 1935 
R. 34. 


O. 41, Rr 23-25.— Remand with issue 
reframed with directions to take additional 
evidence— Legality. 1935 L. 161 
0. 41, Rr. 23 and 26. — R, 23, 0. 41, con- 
templates a position m which the appellate 
Court does not retain seisin of the case. 
The remand under it is for a Metermination 
of the suit', and after remand the appellate 
Court has nothing more to do with the 
matter unless it comes back to it by way 
of a fresh appeal. But when the appellate 
Court retains seism of the case when re- 
manding for a finding on issue, R. 26 or 27 
is more nearly applicable. LL.R. 1936 N 
188=1936 N 140 


0. 41, R 24.— When it is not a question of 
“re-settling’* issues but framing new issues 
requiring additional evidence, Court should 
act under the next rule and not under the 
present one. 40 IC 411=25 CLJ. 527. 
Absence of specific issue does not debar 
decision and disposal on a point raised in 
pleadings, provided it does not prejudice the 
other side 6 Bur.L.T 134=20 LC. 674. 
When an alternative case is pleaded in 
appellate Court, it will not act under this 
rule, unless the case arises on the facts stated' 
m plaint and defendant is not taken by sur- 
prise 36 LC. 890=20 C.W.N 773. Where 
plaint was returned for presentation to pro- 
per Cburt and an appeal was filed against the 
order returning, it was held that appellate 
Court had no power to decide the case on the 
merits 102 LC 467=1927 0. 218 Appellate 
Court can on evidence on record decide any 
issue left undetermined by lower Court. 
10 LC. 225. Where trial Court records the 
whole evidence, but decides the case on facts 
without considering some evidence as being 
inadmissible, but appellate Court treats such 
evidence as admissible and, without remand- 
ing the case, affirms the decree on facts 
after considering the whole evidence under 
R 24, the procedure is quite proper. 1933 
R 35=142 IC 829 (2). High Court in 
second appeal has jurisdiction to record its 
finding on a question of fact left undeter- 
mined though It arises from admitted facts. 
36 B 183=13 Bom.LR. 1183. When judg- 
ment is reversed in second appeal on a point 
of law, High Court is competent to decide 
the case on the merits. 108 P W.R. 1914=25 
I C. 144. 

O. 41, R 25 : Scope.— Where a case has 
been decided by lower Court wholly on merits 
and not on any preliminary point, the case 
must be remanded by appellate Court under 
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has omitted to frame or try any issue, or to determine 
any question of fact, whi^ appears to the Appellate 
Court essential to the right decision of the suit upon 
the merits, the Appellate Court may, if necessary,, 
frame issues, and refer the same for trial to the Court 
from whose decree the appeal is preferred, and in 
such case shall direct such Court to take the additional evidence required : 


Where Appellate Court 
may frame issues aod refer 
them for trial to Court 
whose decree appealed 
from. 


Notes. 

R. 25 and not under R. 23. 151 I C. 490=36 
P.L.R 269=1934 L. 576. Rule does not con- 
template an order for trial of issues already 
tried and decided upon 48 I C. 959 ; 22 1.C. 
128. Unless issue is material remand should 
not be ordered 1925 0. 97. Where first 
appellate Court fails to take into considera- 
tion an important piece of evidence in decid- 
ing the case, the case should be remanded for 
fresh hearing. 146 1 C. 375=14 Pat.L.T 683= 
1933 P 472 Under 0. 41, -when Courtis of 
opinion that certain findings of fact are neces- 
sary for the proper disposal of an appeal and 
that evidence should be led on those points 
the proper procedure is under R 25 by which 
the appellate Court may frame issues and 
refer them for trial to the lower Court. Find- 
ings should then be returned to the appellate 
Court which must re-hear the appeal so far 
as IS necessary and so dispose of it It is not 
opeti to appellate Court to act under R 23 in 
such a case. 53 B 335=31 Bom L.R, 208= 
118 1 C. 790=1929 B. 175 On this Rule, see 
a/^ol4SIC 599=1933 M 187; 1935 0. 59= 
11 0.W.N. 1469 In cases in which it is pos- 
sible to deal with the matter effectively under 
this rule, the decree of lower Court should 
not be set aside and a retrial ordered. 1933 
P. 706 For construction of a remand order, 
see 1933 Oudh 560 Where an issue is sent 
down by the appellate Court, it is the duty of 
the trial Court to return a finding on it, 
whether it considers the issue material or 
not. 1936 A.M.L.J. 128 Applicabihty^Order 
of magistrate under S. 476, Cr.P Code— Ap- 
peal— Power of remand. IIO.W.N. 1469= 
1935 Oudh 59. 

Transfer Of Appeal.— A n appeal cannot 
be transferred by District Judge from his 
file to his suboidinate. after a remand order, 
but before receipt of findings. 15 I C. 862= 
10A.L.J.89. 

Effect of Order of Remand —An order 
under this rule is not a final order. Court 
before which the case ultimately comes up 
can disregard the remand order and the 
findings under it. The responsibility for the 
final (Tecree rests mainly with the Court 
which passes it. 74 J.C 1014=1923 A, 384. 
Cf. 37CLJ. 122=74 I C. 392=1923 C 521. 
3'eea/jo64M.LJ 307=1933 P.(’. 58=11 R. 
58=60 1.A 76. Appellate Court is not bound 
to reconsider any opinion definitely expressed 
before remand, neithei is it bound by the 
opinion expressed before or in remand order. 
IS I.C 39=17 C W.N. 462; 46 1 C. 922 , 25 0. 
C 41=68 1 C. 242. Though in some cases it 
IS open to the same Judge or his successor to 
rectify the mistakes made by the former 
either on review or under S. 152 of the Code, 
1-136 


where the previous District Judge had heard 
the parties at length and given well-consider- 
ed and final decisions on the points involved 
and it was in consequence thereof a remand 
was considered neressary. the findings and 
conclusions arrived at the formei occasion 
are binding on the succeeding Distnct J udge 
to whom the case was remanded by High 
Court and on High Court in second appeal. 
144 I C 973=34 P.L.R. 215=1933 L. 423 
When only one of the defendants appealed 
and appellate Court remanded the case for 
fresh disposal as regards the appellant, the 
decree against the non-appealing defendants 
is not affected. 22 P L R 1918=44 I C 135= 
4P.W.R. 1918. 

Power and Dutv of Appellate Court.— 
Even after the return of the findings, the 
entire appeal is open for consideration at the 
final hearing. 24 C-W N. 145=30 Cl. J. 428 ; 
21 I.C 760=18 C L.J 181 Findings on is- 
sues sent to trial Court, ought to be scrutim- 
zed by appellate Court, before deciding the 
appeal, even though objections have not been 
preferred on those findings by the par& 
affected. 71 1 C 444=1923 A. 417 (1) , 37 C 
LJ 122=74 I.C 392; 21 IC 79=18 C.L.J. 
354; 28 I.C 597 Appellate Court finding 
certain additional issue necessary— Proper 
course is to frame the issue and refer it for 
trial to lower Court. 95 1 C 123 (2) =1926 C. 
954 ; 44 C.L.J. 101=95 I C 203=1926 C. 976, 
95 1 C 170 (1 ) =1926 C. 912 

Power of Second Appellate Court —High 
Court in second appeal cannot interfere with 
findings of fact by lower appellate Court. 40 
IC 128 ; 85 1 C. 92 And it is immaterial 
whether the first Court takes the evidence or 
the lower appellate Court. I.L.R 1936 N 188 
=1936 N 140. Finding of lower appellate 

Court on a question of fact not put in issue 
can be contested even in second appeal. 5 
Lah.L.J. 49=85 I.C 52 High Court can 
frame necessary issues and remit them for 
trial, when lower appellate Court has failed 
to do so. 38 ML.J. 476=43 M ^67=47 I A' 
76 (P C). High Court can remand even on 
a point not taken in grounds of appeal. 5 
Lah.L J 49=85 I C 92 High Court has 
power in second appeal to fiame issues and 
refer them for trial to lAe first Court. 1934 
N. 207 (1) 

Remand —New issue when can 
by High Court 1926 B. 577=95 I C. 297 , 98 
I.C 536=1926 M.WN. 921; 51 ML.J. 641= 
1927 M. 85 . 28 Bora.L.R. 1090=1926 B. 577. 

Application of the Rule — Additional 
Evidence.— When a case is remanded it is 
discretionary with appellate Court not to 
direct lower Court to take further evidence. 
15 I.C 670. To assume that the order of 
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and such Court p.^^oeed to tiy such issues, and shall return the evidence to 
the Appellate Couti logeiber with its findings thereon and the reasons therefor. 


Findinjjs and evidence to 
be put on lecord Objec- 
tions to finding. 


26. [S. 567,] (1) Such evidence and findings 
shall form part of the record in the suit ; and either 
party may, within a time to be fixed by the Appellate 
Court, present a memoiandum of objections to any 
finding. 


(2) After the expiration of the period so fixed for presenting such 
memorandum the Appellate Court shall proceed to 
determine the appeal. 


Determination of appeal. 


Notes. 

remand does not contemplate taking addi- 
tional evidence is not wrong. When there 
are sufficient materials on record, it would be 
wrong to take more evidence. 20 I C 3S. 
Appellate Couit cannot define the particular 
kina of evidence required for the determina- 
tion of a remand issue. 22 1 C 128. Opportu- 
nity must, in a proper case, be given to both 
parties for adducing evidence on a remanded 
issue 19 AL.J 79=62 I.C 447 A second 
appeal cannot be remanded for heanng in 
order that record of right published after 
the deasion of the first Court may be taken 
into consideration. 43 1.C 750=2 P.L J 564. 
An appellate Court should not ordinarily 
frame an issue not raised in the pleadings or 
even suggested in trial Court It ought to 
be done only lu exceptional cases after good 
cause shown and on payment of costs. 66 1. 
C. 640=34 C.L.J. 319; 28 Bom.LR.1090 
Fresh opportunity cannot be given to prove 
one’s case by an order of remand. SO I.C. 
933=29 Bom.L.R 147=100 I.C 993 (2)=1927 
B, I.S5. Where a definite case was set up in 
pleadings but no issue was raised or evidence 
taken, appellate Court should frame the issue 
and decide it before disposal of appeal, when 
It is material, 49 I.C. 475. Case can be re- 
manded for findings on issues framed on 
points though not raised in the pleadings, yet 
bad governed the case from the first. 10 I.C. 
922=4 Bur. L. T. 118 New issues can be 
raised and the case remanded for trial, when 
the parties failed to grasp the essential ques- 
tions arising m the case and to adduce proper 
evidence. 66 I.C 833. Appellate Court 
cannot make a new case for a party and 
remand the suit for trial of a newly framed 
issue on such point 146 I C 981=14 LR. 
670(Rev.)=1933A. 829. 

Delegation of Power.— When certain 
issues were remanded to lower appellate 
Court for trial, they cannot be sent to trial 
Court for taking evidence. Delegatton of 
duties is wrong. 71 I.C 8%=1924 L.3S4, 
102 1 C 273 (1) : 19 I C 970=105 P.R. 1913. 
But see 32 I C 634=9 S.L.R. 148 (It may 
be sent to trial Court for recording eridence 
but the finding must be by first appellate 
Court. Where the District Judge sent the 
case with consent of parties to the trial 
Judge for record of evidence, it is not open 
to the respondent to contend that the report 
of the District Judge based on the evidence 


so recorded is invalid on the ground that the 
order of remand did not permit him to send 
the case to the trial Judge to record evid- 
ence 39P.L.R. 14 

Appeal —No appeal against an order under 
this rule. 76 1 C 816=1924 R. 131. See also 
34 C.L.J. 319; 35 C L J. 345 , 37 C.W.N. 190 
64 M L.J. 307=1933 P C. 58=60 LA. 76=li 
R 58, 4A.W.R 1120=1935 A. 140: 1451 
C 183=37 CW.N 190=1933 0 496. Order 
calling lor a finding, if appealable under 
Cl. 13 of Letters Patent. 2S L W. 95. An 
order remanding a case under R 25 to Court 
of first instance for determination of certain 
issues is not appealable. The alteration 
made by the Oudh Chief Court and High 
(jourt at Allahabad in the language of Cl 
(tt) of R._l, 0. 43, was intended to and does 
cover by its language such orders of remand 
also as are not specifically made under R. 23, 
but may fall to be made by a Court in the 
exerase of its inherent jurisdiction ei 
debito jusHhae or under the provisions of 
S. 151. The alteration in question does 
not cover a remand under R. 25. 10 0 W.N. 
664=1933 0 . 350 High Court in an inter- 
locutory judgment having set aside the con- 
clusions but not the decrees of lower Court 
sent down an issue for a finding On receipt 
of the finding it passed a decree Held, that 
the order sending down the issue for finding 
was one under R. 25, that it was not a final 
order and that an application for leave to 
appeal to the P.C against the said order 
could be noade within 90 days from the final 
decree. 17 I.C 258=35 Bora.L.R 415=1933 
B.251. 


Revision.— Powers of revision should be 
exercised only in exceptional cases on 
orders under this rule. 67 I.C 269=2 Lah. 
L.J. 662. 

O 41, R. 26.— Court can go behind find- 
ings even though no olyections are filed. 28 
I.C 597 , 40 I.C 40S. (jmission to fix a time 
for finding of objections is a mere irregu- 
larity and may be ignored if no party is 
affected. 26 1 C 736=1 O.L.J. 681. Where 
no objections to a finding are filed, Court 
may refuse to hear them at the time of 
hearing. 67 I.C 846=3 Lah.LJ. 230. A 
memorandum of objections under R 25 does 
not require any Court-fee. 105 I C. 108=9 
P.L.T. 19. See also 160 I.C 38 (1)=1936 
O.W.N 113. 



1U83 


0. 41rR*.27] The Code of Civil Peocedure (V of 19l8). 


Production of additional 
evidence m Appellate Court. 


27. [S. 568 ] (1) The parties to an appeal shall 
not be entitled to produce additional evidence, ivhether 
oral or documentary, in the Appellate Court. But if — 


Notes. 

0. 41, R. 27 : Admission of Evidence— 
X)iscKETioN4Ry.~0. 41, R. 27, is intended to 
obtain additional evidence and cannot be used 
to test the evidence of witness. 1S5 I.C Sll 
=1935 Kang 39 The provisions of S 107 as 
elucidated by R. 27 are clearly not intended 
to allow a litigant who has been unsuccessful 
in lower Court to patch up the weak parts of 
his ca'C and fill up omissions in the Court of 
appeal. Under Cl. (1) (6) of R. 27, additional 
evidence can be admitted only where the 
appellate Court requires it, t e , finds it need- 
ful, to enable the Court to pronounce judg- 
ment, or for any other substantial cause. In 
either case it must be the Court that requires 
the additional evidence The legitimate 
occasion for exercise of this discretion by 
appellate Court is uot whenever before the 
appeal is heard a party applies to adduce 
fresh evidence, but on examining the evidence 
as it stands, some inherent lacuna ot defect 
becomes apparent. The defect may be pointed 
out by a party or a party may move the Court 
to supply the defect, but the requirement 
must be the requirement of the Court upon 
its appreciation of the evidence as it stands 
58 LA, 254=10 P 654=1931 P.C 143=61 
M.L r 489 (P.C.) See also 1935 R 21 , 13 1 
C 131=9 A L J. 59 , 1930 L. 750 ; 49 I.C. 868 , 
120 I.C 746=1930 M 343; 64 M.L J 449; 42 
C 675 , 132 1 C. 259=1931 0 298 ; 89 1 C 721 , 
89 I.C. 997 , 85 1 C 385=1925 M. 181=48 ML. 
J. 32; 24 SLR 15=1930 S lOS (F.B.), 1935 
R. 21; 1933 M 407=142 1 C 646=37 L.W 471 
=64 M.L.J 449 , 38 C.W N. 763=1934 C 707, 
147 I.C 339=1934 A 175, ISO I.C. 788=1934 
P 60,61 C 412=152 I.C 130=1934 C 627. 
38P.LR 511=162 I C 152=1936 Lah 933. 
38 P.L.R. 748=165 I.C. 626=1936 Lah. 37. 
This power should be very sparingly exerci- 
sed and one requirement at least of any new 
evidence to be adduced is that it should have 
a direct and important bearing on a mam 
issue in the case. 10 P. 654=58 LA. 254=61 
M.L,J. 489 (P.C) ; 18 R.D 665 , 16 Pat.L T. 
49 See also 132 1 C 259=1931 0. 298 ; 50 C 
276=36 CL.J. 345 , 102 I.C 27; 120 I.C. 746= 

1930 M. 343 , 6 O.W,N. 1060=13 R D 834; 119 
I.C 561=1929 A. 375 , 138 1 C 513=1932 0. 
227; 1932 M. 709 . 1933 L 1024 Still more so 
in second appeal. 18 R.D 665=16 L R. 135 
(Rev ). Admission of evidence in appeal is a 
matter of discretion within certain limits 
prescribed by this rule 75 1 C. 331=26 0 C 
66; 38 I.C 669=15 A.L.J. 21; 85 I.C 459= 
1925 P. 504, 98 I.C. 129=1927 C 140 ; 138 I.C 
253 (L.). It is not a matter of right. 8 A L.J. 
175=33 A 379.1923 C.28S: 131 IC. 228= 

1931 L. 506. C) 41, R 27 should be strictly 
interpreted Where a document was not 30 
years old but purported to be a recently made 
■copy and no gi ounds for admitting second- 
ary evidence were proved. Held, that the 
document could not be admitted in evidence 
in appeal. 148 I.C. 820=1934 L 529. Court 


should not take a narrow view of the rules of 
procedure. In order to do justice between 
the parties, Court should allow additional 
evidence to be adduced in appropriate cases 
132 1 C. 363=1931 P. 181. Where the docu- 
ments sought to be adduced in evidence were 
not in the possession of the party but were in 
the possession of a Court and the party had 
to take the help of the trial Court m order to 
have those documents before the Court, but 
under such circumstances the trial Court 
refused to admit those documents Held, that 
the party wanting to produce them did not 
have a fair chance to put up his case, and so 
the appellate Court snould remand the case 
to get those documents filed. 1936 Pal. 631 
A Court of second appeal should not interfere 
with discretion exercised Jjy the lower appel- 
late Court 75 1 C. 331=26 0 C. 66 , 27 I.C. 
827 . 1923 L. 30 ; 42 M. 737=37 M L J. 125 ; 20 
L W 840=48 M.L J 32 , 49 C L.J. 478=1929 
C. 492, 131 1 C. 228=1931 L. 506 ; 32 P L R. 
813, 16PLT 702, unless it were impro- 
perly exercised 129 P.R, 1916=36 I.C 282. 
See also 30 Punj L R 693. Rule not intended 
to enable an appellate Court to re-examine 
before it, witnesses already examined and 
cross-examined in the Court of first instance 
38 A 191=14 ALT 121 Procedure prescri- 
bed in this rule must be strictly followed, 
especially that m Cl (2) regarding lecord 
of reasons 31 IC 873. It is extremely 
desirable that when the Court exercises its 
power under R, 27, it should make a direct 
reference to the rule, giving its reasons in 
such a form that there is no room for doubt 
that the Court has realised the exceptional 
nature of the powers that it is exercising 
13 IC 2W=34BomLR 372=1932 B 230 
fblMLJ 489 (PC), Foil]. The require 
ments of Rr 27 and 29 are so carefully 
framed to ensure that such exceptional pro- 
cedure shall be resorted to only in special 
circumstances and with adequate safeguards 
High Court had examined a witness at the 
hearmg of the appeal but there was no record 
of the order, if any, requiring the examina- 
tion of that witness, no record of the reason 
for the admission of this evidence, no specifi- 
cation of the points to which his evidence 
was to be confined Further the witness was 
called at the outset of the hearing m High 
Court and not after the (^ourt had satisfied 
itself on examining the evidence taken in the 
lower (ioiirt that there were matters to which 
his evidence was essential to enable them to 
do justice between the parties Held, the 
introduction of the evidence was under the 
circumstances highly irregular and it must 
be entirely discarded. 134 I.C. 669=33 Bom. 
LR. 1251=35 C.W.N. 923=1931 P.C. 175 
(P.C). Where the appellate Court summons 
additional evidence of its own motion, not 
after examining the record of the case at the 
hearing and in the presence of the pleader 
for the parties, but after reading the judg- 
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(o) the Co'jit from whose decree the appeal is preferred has refused to 
admit evidence v hich ought to have been admitted, or 

Notes. never been legally tendered in evidence, 1930 

uient of the trial Court m the privacy of its L 750_ In a case governed by the specific 
chamber, and further does not record any directions contained in Rr. 27 and 28, an order 

reasons whatsoevei for admitting frenh of remand purporting to be passed by the 
evidence as required by R. 27 (2) or fulfil the Court in the exercise of its inherent power is 
requirements of R 29, the additional evid* vitiated by material irregularity 133 1 C 
ence is admitted contrary to law and must 205=1931 M 791=60 M.L J. 47S. See also 
be discarded 38 P L.R 511=162 I.C 152= 59 B 430=37 Bom L.R. 241=1935 B. 222. 

1936 Lah. 933, The provisions of this rule _ Record of REAsoNs.—Reasons for admit- 
are mandatory 47 [ C 12=150 P W,R. 1918. ting additional evidence should be recorded 
See contra (A 1C ZiS, Apreliminaiy appli- 38 B 665=16 Bom.L R 641=68 I C 719- 19 
cation to admit fresh evidence before the I*C 572 ; 50 I.C 805,15 1 C 250=15 0 C, 253, 
appeal is heard is not warranted by this rule. 41 C.L J. 194=86 LC- 646=1925 C, 671 ; 118 
42 C 675=19 C.W N 401 ; 158 I C. 656=1935 LC 315 ; 1931 P.C. 175=35 C W.N 925 : 9 0. 
C. 641 rsi B 381 (P.C) : 58 LA. 254=61 M.L W N, 379=1932 0. 227 , 64 M L.J. 449=1933 
J. 489 (P.C), Foil] Oral evidence to'prove M. 407. Omission to record reasons renders 
documents should be allowed when the latter the order without jurisdiction and the con- 
are admitted, 20 I C. 542 Rule 27 (1) sent of the parties cannot validate such an 
(&) cannot apply tp the issue of a commis- order. 49 LC SIO. See contra 51 1 C. 50,64 
sion for local investigation by an appellate I C 38; 90 1 C. 7^ Admission without re- 
Court as it IS not the production of a docu- cording reasons is illegal 32 ICK6=3L 
ment nor is it the examination of a witness. W 163 ; 7l LC 289=1924 A 303 Reasons 
135 I.C 243=1932 A 270, The appellate for admission could be recorded in the judg- 
Court has power to issue such a commission ment. 85 I C 676 (2)=192S A. 7SZ When 
under Ss 107 and 75 and the Court is not the reasons are apparent in the judgment, 
bound to record its reasons (Ibid ) R 27 they need not be separately recorded. 22 M. 
IS intended to obtain additional evidence and LJ. 14=12 LC 673. Non-record of reasons 
cannot be used to test the evidence of vritness. is an irregularity and a fresh trial may be 
1935 R. 39. ordered in certain circumstances 1922 C 48 

PROCEDDRE —When additional evidence is =77 LC 556. But see 98 I.CT. 137=1927 C 
admitted, sufficient opportunity must be 126; 14 L.R 366 (Rev.) =17 R D. 507 No 
given to tender rebutting evidence. 36 1 C reasonsgiven— Objections not raised— Effect. 

955, 1923 C 300 ; 25 PLR 1915=28 I.C 90 1C 756=1926 C 369. The mere exami- 
14; 43 I C. 320=1917 PHCC. 269, 20 L. nation of the defendant by appellate Court 
W. 840=48 M.LJ. 32; 41 CLJ, 194=1925 on certain points which are apparently obs- 

C. 671; 98 I C 129=1927 C 140; 1935 R. cme as regards the execution of a receipt 

D. 319. But see 56 CL.J. 246 When does not amount to taking additional evidence 

appellant raises a new plea, not press- specially when the judgment of lower Court 
ed in Courts below, the other side should be is not influenced by sudi Court ; and hence 
allowed to meet it by additional evidence. 72 the finding arrived at by lower Court is not 
I C. 239=2 P 607. When documents are vitiated even though no reasons are recorded 
admitted, opportunity must he given for foi taking the additional evidence 144 1 C 
objections to its admissibility 1924 C 403. 92,(1)=34 P L R. 99=1933 L 328 Whenap- 

Where a party relies upon any documentary pellate Court issued a commission and on 
evidence or rticaj' I- am in support of a cus- the report of the commissioner gave a find- 
tom pleaded by him. for the first time in mg, without recording reasons for admitting 
appeal, then before he can he allowed to do additional evidence, the finding is not binding 
so the opposite party must be given an oppor being based on the report of the commission 
tunity of rebutting presumption raised bv it which is inadmissible without record of 
in favour of the party relying 1934 L 462. reasons 1923 A. 413 ; 1 L W. 771=28 LC. 11 , 
Additional evidence which_ impeaches the 1927 A 17S See contra 48 T.C. 137=111 P 
testimony of a witness examined in the Court W R 1918. “The peculiar circumstances of 
below, should not be allowed, at least with- the case” is no reason. 19 LC 572. 

out that witness being called and given an .Substantial Cause— What is — Addi- 
opportunity to contradict the additional evi- tional evidence may betaken on substantial 

^ ^^^26 M L J 153= causes, other than those particularly specifi- 

18 C W.N 521 (PC) The only function of cd and necessary to meet ends of justice 2 
a Court of facts is to do complete justice P 676=50 1 A. 186=45 M L.J. 578 (P.C), 
between the parties Court should not reject 1923 L. 584 ; 30 LC. 402=38 M 414 ; 22 M L 
documents as to_ the genuineness of which J 14=12 I C. 673 ; 14 LC. 140=36 M. 477 
there could possibly be no room for doubt on What is substantial cause will depend on the 
such technical grounds as that they were facts of each case 32 I C 908 Where oa 
PatLT almost every important point theie is an 
^—1929 P. 324 See also 1930 P. 105 inherent /actfwa on the record and it is not 

Courts should refrain from sending for the possible for appellate Court to come to a 

records in an informal manner for the pur- satisfactory finding on the question in issue, 
pose of looking into documents which had the only proper course is to remit the case t> 
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(6) the Appellate Couit requires any document to be produced or any 
vTitness to be examined to enable it to pronounce judgment»or for any other 

Notes., mission by appellate Court Fax less could 

trial Court for further enquity under R.27, it be held to justify appellate Court in issu- 
r P. Code. 35 P.L.R. 779=1934 L. 664 (2). ing a generi order tor the admiss.on of 
See also 14 P. 595=16 P.L.T. 613=1935 P. such additional evidence as either of the 
178. Discovery of fresh evidence and m- parties might wish to produce. 148 1.C 
ability to produce it through no fault or =15 Pat L.T. 142=1934 P 284 
negligence of the party is substantial cause Time of admission.— The legitimate occa- 
281 .C. 694=^M.L.J.334; 47 A 412=23 A. sion for admitting additional evidence is 
L.T. 193 See contra 86 1.C 505=1925 N. 284. when on examining records there is an inhe- 
Discovery of fresh evidence under such cir- rent defect. 40 C 402=17 CW.N. 615; 10 
cumtances as would warrant an application I.C. 332; 31 B. 381 (P.C.) : 66 1 C. 370; 31 M. 
for review under 0. 47, R. 1 may be brought 114; 42 C. 675=19 C W N 401 ; 4 Pat L.T. 

under “any other substantial cause." 88 I.C 418=71 I.C 881 ; 53 I.C. 567; 55 I.C. 226. See 

586=1925 A. 808. See contra 84 I.C. 74 (2) also 58 LA. 254=10 P. 654=61 ML.J. 489 
=1924 B ^7, 61 CL.J 373. Additional (P.C.) and other cases cued in the corn- 
evidence can be allowed when there has been mencement of the notes under the rule, 
a wrongful refusal to grant an adjournment Ordinarily it is not desirable to hear an 
by lower Court. 23 Bom.L.R. 769=46 B. application for further evidence until appel- 
184, Appellate Court can examine any parties late Court has heard the appeal and con- 

if for the sake of doing justice and for the sidered the evidence already on record. 120 

purpose of making sure of facts, it is const- I.C 746=1930 M. 343. See also 1931 P.C 17S= 
dered necessary. 42 A. 48=17 A.L.J. 945. 1341 C. 669(P.C.). A preliminary application 

Further evidence can be advanced in appeal to admit fresh evidence belore the appeal is 
when a party has been prevented by the heard is not warranted by this rule 42 C. 
action of trial Court fiom adducing all the 675=19 CW.N. 401 Appellate Court cannot 
evidence he could 37 M. 455=22 M.L.J. admit documents after arguments are closed 
2i7;90 IC. 630. Where as a result of a without recording reasons therefor. 63 I C. 
misapprehension of the ruling of trial Court 423=19 A L J 402 , 1924 C 403 ; 35 I C. 698= 
as to burden of proof and as to who should 24 C.L.J. 457 , or m the absence of the 
lead evidence, a party to the suit refuses or opposite party 37 P.L R. 563. 

IS not permitted to adduce evidence, it is When additional evidence could be 
necessary that appellate Court should inter- admiited— I iiusiRATiVE CASES.—Admitting 
fere with the deciee and allow the party an fresh evidence is not confined to cases where 
opportunity to adduce evidence in support of the Court suo motu desires to call for fresh 
the case, as that is necessary in the ends of evidence. 12 I.C 332=14 O.C 327 Whether 
justice. 40.L W. 848=67 M L.J. 831. Addi- additional evidence should be admitted 
tional evidence can be allowed if there has should be decided when appeal is actually 
been failure of justice by reason of absence heard 98 1 C 129=1927 C 140 Additional 
of proof on a technical aspect of the case, evidence can be admitted when paity through 
21 L.W. 210=^ LC. 576=1925 M. 444 Case no fault of his was unable to produce it at 
where sufficient cause was held to exist, the trial. 12 1 C, 332=14 0 C 327. Applicant 
1934 A. 948=4 A W.R. 127=153 I C 674. must show exeicise of due diligence and care 
Substaniul cause— What IS NOT.— That m search for documents 11 LLJ. 172= 
evidence already adduced is unsatisfactory 1930 L. 1004; 10 Rat.L T, 10=115 IC 674= 
and insufficient, is not a substantial cause 39 1929 P. 98. An appe’late Court can issue a 

I C. 886=25 C L.J. 473 See also 136 1 C. 17= commission for examining accounts and 
1932 L, 135. Where a party has had plenty remedying mistakes and omissions made by 
of opportunity to examine a person as wit- the previous Commissioner. 3 L. 382=1923 
ness but fails to do so appellate Court may L. 115 Appellate Court can refer to state- 
refuse lo permit his examination as witness ments not on record but referred to by trial 
for the first time. 12 P. 359=14 Pat L.T. Court and contained in the record of a 
(Supp.) 1=1933 P 306 Nor negligence of connected case. 32 1 C. 312=193 PX R. 1915. 
pleader in not tendering evidence at proper Where a document proving the final publi- 
time 125 LC. 33 , 33 Bom L R. 608=125 LC. cation of a record-of-nghts is admitted in 
423=1930B.272,32P.LR 813. Astonegli- evidence by appellate Court without any 
gence of guardian, see 1929 L. 21 Nor the objection, the document being simply a 
mere fact that a litigant was not aware of report nmntioned in an order-.^ieet of a 
the existence of documentary evidence at the Revenue Officer exhibited in trial Court— the 
time of trial. 68 I.C. 334. There is no suffi- repoYt not having been put m before trial 
cient cause to admit additional evidence Court— ^d appellate Court takes the report 
when z point is sufficiently covered by an as additional evidence in order to enable it to 
issue and the parties had every opportunity pronounce the judgment in the rase, the 
of producing evidence on It, 49 IC 115=5 reception of the additional evidence is not 
O.L.J. 768 , 102 LC. 27. See also 139 1 C 444 illegal or unwarranted under R. 27 40 C W. 
=1932 M. 709. The mere fact that plaintiff N 821. Admission is to be with a view to 
might have been better advised to supply for enable the Court to pass judgment m favoui 
a commission at the Inal of the suit would of _ one party, but it is to be only when the 
not by itself warrant the issuing of a com- original one is defective 57 1 C. 843 , 47 1 C 
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cause, the Appellate Court may allow such evidence or document to 
be produced, or witness to be examined. 


Notes. 

141. Fresh evidence on question of fact not 
admissible. 95 IC 300 (2)=1926 C. 941. 
An application for being adjudicated an 
insolvent was dismissed by District ludge 
on the ground that appellant had failed to 
prove that he was unable to pay- debts Jlna“ 
that the squares which were part of his assets 
were worth much more than what appel- 
lant had represented them to be and that he 
had made no attempt to sell them or to obtain 
the perthission of the Deputy Commissioner. 
He appealed to High Court and along with 
the memorandum of appeal filed a copy of a 
subsequent order of the Deputy Commission- 
er lejectmg his application fur permission to 
sell the squares for a certain price Held, 
that even if this appeal were to be dismissed 
as it was competent to the appellant to file a 
fresh application for adjudication before 
District Judge, and in the proceedings on 
that application to prove the fact that the 
Deputy Commissioner had refused to grant 
him sanction to sell the squares, this was a 
fit case in which High Court should exercise 
Its powers under R. 27 and admit the copy of 
the order of the Deputy Commissioner. 1933 

L. 823=147 1 C. 190 

When evidence could not be admitted — 
Illusihative cases.— If evidence, which 
was either in the possession of parties at the 
time of the trial or which might with proper 
diligence have been obtained, is either not 
produced or has not been procured, and the 
case is decided adversely to the party to whom 
such evidence was available, no opprtunity 
for producing or using that evidence m 
appeal ought to be given to that party. 39 C 
W N. 322. More especially in the absence of 
special circumstances explaining such non- 
production at the proper time 42 L.W. 658 
=69 M.L.J. 707. And also where he is 
unable to tell the Court what the documents 
are or what their relevancy is. 17 PatL.T. 
709=1936 P. 600 An appellate Court should 
not, in the absence of sufficient explanation, 
admit a document as a matter of course in 
appeal, when no attempt was made to produce 
it in the trial Court. 1936 OWN 722. Or 
when there is nothing to show that the trial 
Court refused to receive the same when ten- 
dered, or where there is no inherent lacuna 
or defect m the evidence as it stands 39 C. 
W.N. 668=62 CL.J 251; 43 L.W. 722=1936 

M. 385—70 M.L.J 400 Much more so when 
the party was given an opportunity in the 
original Court for producing it. 1935 R. 21. 
In file absence of any lacuna in the evidence 
as it stands on the record, the apppllate Court 
will^ be going out of its way if it summons 
additional evidence in an appeal for the sole 
purpose of comparison of handwriting and 
ygnature in documents, 156 IC 253=1935 

Discovery of evidence.— Original docu- 
ment which was supposed to be lost, of which 
secondary evidence was given, could be 


adm.tted in appeal. 32 1 C 711. When fresh 
evidence was available only long after dis- 
posal of suit, it can be admitted m anneal 7t 
l.C. 453=^7 C.LJ. 491. See com* a S3IC 
567 Discovery of fresh evidence is no 
^lotnraTor admission of it, 97 1 C. 369=1027 
L. 11 (34 LA. 115, Foil) 

Excluded evidence.— Evidence impioperly 
excluded by the trial Court, can be admitted 
m appeal. 34 C L.J 160=26 C W N 1022 , 27 
IC 516 This does not amount to taking 
additional evidence, 52 1 C 327, Additional 
evidence can be admitted when the omission 
was _ due to inadvertence or mistake 
especially when it consists of documents, the 
genuineness of which cannot be impeached 

14 PR. 1916=33 I C. 813 

Subsequent events— Where pending an 
appeal from a decree in a rent suit, a decree 

15 passed in favour of the appellant in a title 
suit, the latter should be admitted m evi- 
dence 64 I. C 721 See also 88 I C. 553= 
1925 P 612 When subsequent events make 
the relief granted inappropriate, additional 
evidence can be taken 48 1 C 137=111 P.W. 
R 1918 Public documents coming into 
existence after the filing of second appeals 
may be admitted by the High Court. 4 Pat. 
L.J 312 — 50I,C. 8S/. Rtmoj-t-ain which was 
prepared after the appeal was filed was ad 
mitted in evidence in appeal 132 1 C 6=31 
P.L.R 1012 Statements of witness in pro- 
ceedings under Lunacy Act commenced after 
dismissal of suit between same parties were 
admitted at appellate stage. 1927 P C 123= 
101 1 C 363 (2)=2u L W. 94=31 CW N. 1087 
(P C.). 

Waiver oi objection— A party cannot 
object to a portion of evidence admitted on 
appeal and at the same time rely on another 
portion 1922 N 119 Where a party fails 
to object to the reception of additional 
evidence, at the time of hearing of the appeal, 
he cannot raise the objection in second 
appeal. 159 I C 460=1936 P 57 (public 
documents) , 17 Pat.L T 709=1936 P 600 
(objection to secondary evidence on ground 
of irrelevancy and inaccuracy), 

Whai could not be admitted.— Evidence 
tendered at the time of argument in trial 
Court and rejected should not be admitted 
in appeal 4 LL.J 371 Appellate Court 
should not examine an attesting witness who 
by inadvertence had not been called in first 
Court 5 P.L.J. 263=56 I C 983 ; for an ex- 
ceptional case, see 11 A.L J 371=21 1 C, 619 
=35 A. 353. 

Negligence —A litigant is not entitled to 
indulgence of being allowed to adduce addi- 
tional evidence if he was negligent in the 
Courts below. 47 C. 662=47 1 A 11=38 M 
L J 424 (P C) : 56 I C 983=1 Pat L T 701. 
Additional evidence cannot be allowed when 
the party had delibetately declared in the 
lower Court that he had no evidence 25 1. 
C. 587=16 M.L.T. 301. 

Discovery of evidence.— Evidence could 
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(2) Wherever additional evidence is allowed to be produced by an 
Appellate Court, the Court shall record the reason for its admission. 

Loc. Am —[Allahabad ] 0. 41, R. 27 (1). 

(1) Insert the following as clause (b) : 

“lb) the evidence sought to be adduced bj- a paity to the appeal, which after exercise 
of due iligence, was not withm his knowledge or could not be produced by him at the time 
ivhen the decree or order under appeal was passed or made, or” 

(2) Convert the existing clause “(b)" into clause “(c)”. 

28. [S.569.] Wherever additional evidence is allowed to be produced, 
the Appellate Court may either take such evidence, or 
Mode of taking addition- ^jj-ect the Court from whose decree the appeal is pre- 
al evidence. ferred, or any other subordinate Court, to lake such 

evidence and to send it when taken to the Appellate Court. 


Notes. 

not be admitted in appeal on the ground that 
It was discovered after the filing of the 
appeal 9 I C 251=9 M L.T. 323 , 1926 0 74. 

PuBUC DOCUMENTS -It IS not proper to 
admit a judgment which is not iniet pailes 
nor conclusive and is simply an addition of a 
disputable point to the already existing evid- 
ence SOI.C 119=23 CWN 242 Settle 
ment papers cannot be admitted after first 
Court's decision 29 1 C 219. Documents in 
possession of a party cannot be allowed in 
evidence in second appeal 103 I C 215=1927 
L.S74. SeeaUo 39 CWN 322. 

Expert evidence.— Where in a suit on a 
promissory note appellate Court being unable 
to believe evidence on either side acted upon 
the leportof the thumb impression bureau, 
to whom It sent the document, held, that the 
procedure was unwarranted by law. 28 1. C 
321. In a suit on a handnote the defendant 
pleaded alterations in the note The suit was 
decreed. In appeal Court obtained a written 
opinion as to the date of stamp affixed and 
used It for giving judgment in favour of 
defendant Held, that the opinion not having 
been formally proved and the plainlift not 
having been given an opportunity of cross- 
examining the person giving the opinion 
thereon ought not to have been taken in evi- 
dence, and the finding of the Judge based 
upon the opinion contained in that letter must 
be discarded HP 782=1932 P 352 When 
no application was made to appellate Court 
to admit a document excluded by trial Court, 
appellate Court might refuse tocon.sider the 
document 28 1 C. 378=28MLJ 115 

Second appeal.— High Court in second 
appeal can admit fresh evidence, if necessary, 
for the disposal of the appeal. 52 1.f. 625= 
1919 M.W N 455 Evidence improperly ad- 
mitted m appeal will not be considered in 
second appeal. 40 C 402=17 C W N 615 ; 129 
P R. 1916=36 I C. 382 , 1930 1 7^0 (1921 L 
279, Foil ) . 10 Pal.L T 10=115 1 C 674=1929 
P. 98. See also 16 Pat L.T. 49 . 81 1 C 999=31 
C.L J 261=1925 C 98 Findings based on 
evidence admitted m appeal will not he inter- 
fered with in second appeal 16 Pat L T. 49= 
1935 P 105 (2) ; 40 C.W N. 821 Waiver of 
oWeetion, what amounts to 55 IC 226. 
Effect of waiver of objection to admit evi- 


dence. 36 C 833=13 CWN. 830 (P.C). 
When judgment of an appellate Couit was 
delivered in ignorance of the judgment of 
High Court delivered the prior day m a con- 
nected suit, the judgment of High Couit 
could not be admitted in second appeal, but 
the proper course would be to apply for 
review or revision. 51 1 C 652=29 C.L J. 313 
See contra 52 1 C 625=1919 M.W N 455 See 
also 49CLJ 478=1929 C 492. 

Appeal.— A n order by an appellate Court 
refusing to admit fresh evidence undei R. 27 
is not appealable 18 RD 665=16 LR 135 
(Rev) 

Revision. — The order of the Court permit- 
ting additional evidence is discretionary and 
It could not be set aside in revision. 137 1.C. 
513=33 P L R 330. Where the lower appel- 
late Court wrongly remands a case under in 
herent power Without adopting thepioceduie 
laid down in R 27, High Coui t can interfere 
in revision. 59 B. 430=37 Bom L.R, 241=1935 
B 222 

Review.— The ordinary way of bunging 
new and impoitant matter to the notice of the 
Court which was not within pai ty'.s knowledge 
at the time of decree, is by way of review. 47 
B.674=2SBon)L.R 310 See also 51 I C 
652=29 C L.J. 313 , 52 1.C. 625=1919 M W N. 
455 

0. 41, R. 27 (1) (b) (as altered by AUa- 
habad High Court).- Under the new sub- 
r. (I) (b) of R. 27 mtroduced by the Alla- 
habad High Court, the question of admission 
of new evidence does not depend on the 
requirements of the appellate Court, and a 
party has a right if he satisfies the Court 
that he exercised due diligence and the new 
evidence was not within his knowledge or 
could not be produced by him at the time 
when the decree or order under appeal was 
passed or made 159 I.C. 202=1935 A.W,R. 
1263. 

0. 41, R. 28,— Documents should be exhi- 
bited 38 B 665 _ On remand lower appellate 
Court can appoint Ciommissioner to examine 
witnesses. 1925 L 39. Lower appellate Court 
calling for revised findings on the ground of 
evidence being shut out— Trial Court’s decree 
set aside— Validity of order. 106 I C 498= 
1927 M 1065. 
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'29 [S. 570,] Where additional evidence is directed or allowed to be taken, 

the Appellate Court shall specify the points to which 
Points to be defined and the evidence is to be confined, and record on its pro- 
recorded ceedings the points so specified. 

Judgment in appeal. 

30. [S. 571.] The Appellate Court, after hearing the parties or their 
pleaders and referring to any part of the proceedings 
Judgment ^ hen and where whether on appeal or m the Court from whose decree 
pronounced. appeal is preferred to which reference may be 

considered necessary, shall pronounce judgment in open Court, either at once or 
on some future day of which notice shall be given to the parties or their pleaders. 

Contents, date and sig- 31* [S. 574.] The judgment of the Appellate 
nature of judgment. Court shall be in writing and shall state— 


Notes. tory. 9 LC. 804 , 21 A L.J. 567=1924 A 100. 

0 41, R. 30.— An appellate Court is not But 59 1 C. 673=14 SL.R. 132. Ajudg- 
entitled to dismiss an appeal for want of pro- ment which does not comply with the provi- 
secution merely because the appellant or his sions of R. 31 is no judgment m law. 144 LC. 
pleader is for any reason, unable to argue the 306 (1)=:34 P.L.R. 199=1933 L. 332 A judg- 
appeal. The Court, if it thinks fit to refuse an ment of an appellate Court which is merely 
adjournment applied for by the appellant or a judgment of approval, referring topracti- 
his pleader on the ground of inability to cally no document and to no evidence, and 
argue the case, must, after such refusal, pro- which merely says the trial Court had done 
ceed in the manner laid down by Rr 30 and very well in deciding the suit is not a proper 
31. Ills bound to decide the appeal before judgment (20BomL.R 461; 108 P.L.R 
it, to pronounce judgment in open Court con- 1916; 2 O.L.J. SO and 1928 L. 655, Rel. on ) 
taming the points for determination, its deci- 1930L 152. See also 117 1 C. 471, 112 I C. 
Sion thereon and the reasons for that deci- 845, 112 I.C. 673, 112 LC 698. Appellate 
Sion. 1937 A.L J. 174=1937 A 284. A Court Court need not examine trial Court’s nnding 
is justified in dismissing the appeal for want of fact not objected to. 23 A L.J. 653=89 1, 
of prosecution only where a party IS bound C 374=1925 A. 585 A smt contesting an 
to (To something and has failed to do it. The alienation ought not to be dismissed on the 
law gives an absolute right to the appellant ground that it referred to a small plot of 
to be heard; this right cannot be converted useless land 87 P.L.R. 1917=42 LC. 244. As 
into a duty. The appellant may or may not to the applicability of the rule to a case un- 
avail himself of this _ right, and merely derS 476, CrP Code, 143 1 C. 672=35 C 
because he does not avail himself of his right W.N 660=1931 C. 454 There is no autho- 


to argue his appeal, he cannot be said to be 
guilty yf “want of prosecution” of his appeal. 
The dismissal of the appeal m such a case for 
want of prosecution is not justified and is 
liable to be set aside (Ibid.) Judgment was 
not pronounced in open Court and a paity 
had notice of the date of its pronouncement— 
Limitation for appeal See 51 I C 219= 
27 P.R. 1919 See also 124 LC 346= 

1930 L. 152 Where an appeal is dismissed 
under R. 11 the provisions of Rr 30 and 31 
relating to judgment andR 35 relating to 
decree have no application and the Couit 
which passed the decree appealed from has 
jurisdiction to entertain an application for 
amendment of the decree 142 I C. 143=1933 
N. 117 

0. 41, R 31; Scope. — Appellate Court 
must conform strictly to the provisions of 
this rule 31 1 C 895=9 Bur L T. 59 ; 95 I 
C. 925=1927 0. 95=1 Luck. 458. Even if the 
judgment is delivered on hearing an 
appeal under 0. 41, R 11. Compliance 
with the provisions of this rule is necessary. 

1931 ALJ. 875=1931 A. 597 (FB.); 53A 
-528=132 LC 200=1931 A 589. Butrec 142 
LC 143=1933 N 117. But if there is sub 
sfantial compliance, the judgment is not 
vitiated 1931 AL J, 875=1931 A. 597 (F. 
B*). The provisions of this rule are manda- 


rity which lays down that the appellate Court 
before recording a finding of fact should 
refer to each and every document or piece 
of evidence on the record while recording its 
finding. It should be assumed that all the 
relevant evidence was brought to the notice 
of the Judge and he had it m his mind when 
he delivered his judgment. 164 I C 252= 
1936 L 543. Where, in a single judgment, a 
Judge disposes of four appeals, each of which 
raises a question quite distinct from that 
raised m the other three and the parties are 
also not the same, and the Judge has not 
given proper consideration to the points for 
decision in the appeals, in none of the four 
appeals can the so-called judgment be re 
garded as a judgment within the meaning of 
0 41, R. 31. 163 I C. 604=1936 R 262. 

Contents of Judgment —A judgment in 
appeal must set out the evidence on which it 
is based 63 I C. 436. Appealable judgments 
must contain findings on all important points. 
1925 C 316. The matters in dispute between 
the parties must be fully set forth with the 
findings in the judgment, 35 I C 237; 65 L 
C 479; 11 I C. 915=4 Bur.L.T. 201 Judg- 
ment must state reasons for decision on all 
the points for determination, and on indepen- 
dent consideration, and must show that the 
Judge did not rely eft bloc on the reasoning 



0 . 41 , R. 31] The Code of Civil Procedure (V of 1908). 1089 

(a) the points for deteimmation; 

(b) the decision theieon; 

(c) the reasons for the decision ; and 

(d) where the decree appealed from is reversed or varied, the relief to 
which the appellant is entitled , 

and shall at the time that it is pronounced be signed and dated by the Judge or 
by the Judges concurring therein. 

Loc Am. — [Madras ] Subslttute the following fdr 0. 41, R 31 — 

“31 The judgment of the Appellate Court shall be in writmg and shall state— (o) the 
points for determination, (6) the deasion thereon; (c) the leasons for the decision, (d)' 
where the decree appealed from is reversed or varied, the relief to which the appellant is 
mtitkd , and, shall bear the date on which it is pronounced and shall be signed by the Judge 
or the Judges concurring therem Proiided that where the presiding Judge is specially em- 
powered by the High Court to pronounce his judgment by dictation to a shorthand-writer 
m open Court, the transcript of the judgment so pronounced shall, after such revision as 
may be deemed necessarj', be signed by the Judge.” 


Notes. 

of the trial Court. 46 I C. 16 1=20 Bom.L R. 
461,28I.C.354. 1923 L. 658 An appellate 
judgment should contain a statement of the 
case as would show that the Court has un- 
derstood the real issues, tried them and con- 
sidered the evidence. 25 I.C 596=1 O.L.J. 
334. The judgment should be self-contained 
m every respect so as to give a clear indica- 
tion to High Court that the Judge has ap- 
plied ins mind to the facts of the case and 
has arrived at an independent decision on the 
matters m controversy This is all the more 
important as the finding of fact arrived at 
by lower appellate Comt are binding upon 
High Court in second appeal To tefer 
■merely to trial Court for the facts of the 
case IS a wholly erroneous procedure 36 P 
L.R 253=1934 L 1009 All points raised in 
first Court and not abandoned in second 
Court must be considered 26 B. 379=14 
BomLR. 418; 42 I C. 838=3 P.L J 701 
Where the appellate Court decides the 
appeal ona preliminary issue it is desirable 
that it should decide the case on the merits 
as well so as to obviate an order of remand 
if the decision should be set aside by High 
Court in appeal 34 C.W.N 836 In a suit for 
confirmation of possession and declai ation of 
title, the appellate Court’s finding merely 
that title was not proved, is a partial view 
of the case 46 I C 328 A cursory judgment, 
not showing that the evidence on record has 
been fully weighed, is liable to be set aside. 
27 I C. 561=36 P L R 1915. But see L.R. 3 
A. 454 A judgment based on an indefinite 
conclusion “there is much force in the con- 
tention” IS not in accordance with law. 54 
I.C 672=1 P L T 27. Lower appellate court's 
judgment containing no points nor decision 
thereon and no reasons— It is not a valid 
judgment 1928 M 16. 

Contents of Affirming Judgment— An 
affirming judgment must show that the mind 
of the appellate Court has been brought to 
hear sufficiently upon the aspects of the case 
reqmnng his decision 49 I.C 504=1919 P. 
H.C.C. 88 . Where the lowei Court's judg- 
ment IS well written and exhaustive, an ap- 
pellate Court may simply express concur- 
Tence but there should be enough_ to show 
that the Court of appeal has considered it 
1-137 


fully and formed its own opinion 13 
IC.194 , 97 I.C 760=1927 C. 323 Full 
reasons must be given when affirming 
lower Court’s decree. 84 I C. 946=1925 L. 
246. Where judgmeni of first Court was 
full, and appellate Couil appreciated the 
main facts but has dismissed the appeal in a 
short judgment, it IS not irregulai. 1923 C 
113; 91 IC 478=1920 C 545. A general 
statement that the records were carefully 
consideied, and no reason was found to in- 
terfere with trial Court's conclusion is not a 
judgment 46 IC 56=21 0 C. 309 , 51 1.0 
46, 38 I.C 509=2 PL J 8 , 95 IC 925 
Where the judgment stated that the findings 
of lower Court were accepted but without 
dealing with or stating certain objections 
against the findings, held, it was not a judg- 
ment. 16 1 C 354 and 382 ; 6 Bur L.J. 82 

Contents of Reversing Judgment— Law 
imposes on the Court oi appeal an imperative 
duty and obligation of giving an adequate 
and satisfacto 17 judgment when reversing a 
judgment, 43 I C. 973 Full reasons for 
revel sing a judgment should be given 56 1 
C 816, 1926 N 435 The aggrieved party 
can demand a considei ation of the points on 
which the lower Court relied wh5n a judg- 
ment is one of reversal 34 I.C 185. A levers- 
ing judgment of the appellate Court should 
discuss the matters fully, but where it fails 
to do so but has taken into account all evi- 
dence in arriving at the conclusion the second 
appellate Court will not interfere 150 I.C. 
1137=1934 M 169=66 U L.J. 342. 

Consideration of Evidence on Record — 
It is the duty of appellate Court to consider 
the evidence on record 51 I C. 751. The 
judgment must show that the evidence on 
record and the grounds of appeal have been 
considered 1 (» PLR 1916=36 I.C 6 , 38 
I C 814=1 P.L.W. 193 Failure to weigh all 
evidence before the appellate Court, vitiates 
its judgment. 51 1 C 11 , 17 I C 898=5 Bur. 
L 269 Omission to consider an important 
piece of evidence, vitiates the judgment. 49 
I C 832. Non-mention of an obviously im- 
portant document in judgment of an appel- 
late Court IS proof that it was not consider- 
ed. 22 0 C. 312=54 1 C 353 A Judge should 
not quote the judgment of another Court as 
his own, but should show his own apprecia- 
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— 32. [S. 577.] The judgment may be for confirming, varying or reversing 

the decree from which the appeal is preferred, or, It 

What judgment may parties to the appeal agree as to the form which 
the decree in appeal shall take, or as to the order to 
be made m appeal, the Appellate Court may pass a decree oi make an order 
accordingly. 

33. The Appellate Court shall have power to pass any decree and make 
any order which ought to have been passed oi made 
Power of Court of Ap- and to pass or make such further or other decree or 
order as the case may require, and this power may be 


peal. 


Notes. 

tion of the evidence on record giving 
reasons for his findings 37 1.C 435=3 O.L J 
620,49 IC733. 

0. 41, R. 33 Ob;ect of Rule— The 
object of this rule is, speaking generally, to 
enable appellate Court where its decision 
interferes with, modifies or extends the deci- 
sion of lower Court to give eftect to that 
decision by interfering, if necessary, even 
with the rights and liabilities of those who 
are not in tact yipealing from the decision of 
tnal Court 4 P, 37=1925 P 285 . 97 I C 65 , 
1928 A. 77. Power to set matters right. 91 
I C 519=1926 M. 631. See also 6 O.W.N. 
644=119 I.C 462=1930 0 13. The rule was 
intended to further the ends of justice and 
not to favour one party over another. Relief 
was refused on the ground that if granted it 
would defeat the bar of limitation which had 
accrued. 14 P.L T 113 , 1934 P. 589 ; 12 P 261 
=1933 P. 224, 18 R.D. 618=16 LR. 26 
(Rev.). 

Scope of.— 0. 6, R. 7 clearly empowers the 
Court to grant any relief that it may think 
just to the same extent as if it had been ask- 
ed for. Similarly R. 33, 0 41 confers on the 
appellate Court very wide powers to pass any 
decree and make any order which ought to 
have been passed or made and to pass or 
make such further or other decree or order 
as the case may require 158 I.C. 71=1935 
L. 378. R. 33 is no doubt expressed in wide 
terms and must be applied with cauUon, so 
as not to enable a litipnt to avoid the provi* 
sions of other statutes such as the Limita- 
tion Act or the Court-Fees Act. A testot its 
application is whether the questions which 
ansebetween the several sets of parties are 
so connected that one of them ought not to 
be allowed to re-open matters so far as he is 
concerned without opportunity allowed, in 
the interests of justice, to another to protect 
himself by urging his objections, even though 
they may be directed, not against the appel- 
lant but against a co-respondent. But there 
is nothing to restrict the applicability of the 
rule to cases where the grounds of the judg- 
ment below are left undisturbed. 13 P. 200 
=15 P.L.T 42=1934 P 134. See also 34 A. 
32; 1929 M.W.N 112; 24 1 C 208 ; 14 N.L R 
56; 50 M. 614=52 MLJ. 612=1927 M.620; 
105 I C. 600=1927 C 831 ; 1926 C. 1042=96 1. 
C. 474 ; 97 I.C. 346=1927 M. 974 , 1928 M W. 
N 74, 1928 A. 77. Construction of rule. 
See 113 IC.32. The appellate Court can 
under R. 33 record the compromise and give 
a decree in terms of it. 15 L.R. 14 (Rev.). 


ArPLiCABiLiTY.— It is applicable to all cases 
where an appeal is heard under the Act. 34 
A. 32, 40 M. 846 , 34 M.L.J. 361 Rule apphel 
to all classes of suits including a suit for 
partition 49 C. 379=69 I C 981 See also 
1930 R 190. The provision of this rule 
should be cautiously applied and only to 
cases where but for recourse to it the ends 
of justice would be defeated, 89 I (T 24* 56 
C L J. 285 See also 34 A. 32 , 51 A 63 ; 1929 
C 28 : 116 I C. 824 , 1930 R. 1 90. And where 
success of the appeal filed would render it 
just that relief should be granted against a 
parly who had not appealed: (e.g) where 
the suit was against two defendants in the 
alternative. 29 N.L R. 173=144 I C 226= 
1933 N. 186, Where in a suit for a declara- 
tion that certain proceedings taken against 
plaintiffs were ultra vires the Court passed 
an order of mandamus under S. 45, Specific 
Relief Act, the appellate Court could pass a 
decree for declaration as originally prayed 
for if it was of opinion that no order of 
mandamus could be granted 10 R. 412=139 
I C. 566=1932 R. 123 (F.B ). Court will not 
apply, without strong reasons, this rule m 
favour of party who has appealed or lodg- 
ed cross-objections and failed 1925 L.2. 
R. 33 ought not to be applied to cases where 
there has been a distinct and separate decree 
against defendants who have not chosen to 
appeal. ISO I C. 784=1934 P. 524. Where the 
decree though in form one single decree^ 
really amounts in effect to two distinct dec- 
rees against two different persons on two 
separate causes of action or transactions, the 
Court of appeal is not justified in interfering 
with the part not appealed against, although 
the questions of fact and law involved in 
both of them are to some extent the same. 16 
P. 45=17 P L. T. 780=1937 P 40. 
See also 1935 L. 889, Appeal from 
part of the decree and by some parties 
only enables the Court to exercise its 
power under this rule. 1925 P.40 Appellate 
Court can m appeal against a portion of 
decree set aside whole decree in absence of 
cross-appeal or objections by lespondents 
due to sufficient reasons. 85 I C 312=1925 
M.266; 123 I C. 381 Some defendants were 
ex parte at the trial. The suit against all the 
defendants having been based on the docu- 
ment held to be not genuine, it w'ould be illo- 
gical and unjust to hold that while the suit 
had been di'.missed against defendants 2 to 
6 the decree against defendants 1 and 7 
should be allowed to stand 145 I.C. 289= 
37 L.W. 798=1933 M. 529=65 M.L.J. IS. A. 
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jxercised by the Court notwithstanding that the appeal is as to part only of the 
decree and may be exercised in favour of all or any of the respondents or 


Notes. a party in the lower Court. 12 OXJ 571 

raortgage-debt belonging to a Mohomedan See also 8 M.L.T. 377 ; 8 1 C 377 ; 25 1.C 273 ; 
mother (A) and her minor daughter (B) was 91 1.C ^83. Appellate Court is entitled to 
assigned by A in favour of C C sued to re- grant relief to a defendant who could have 
cover the debt and obtained a decree ^pealed but has not appealed, (1927 A. 37, 
The property was purchased in execution by Poll , 34 A. 32, Dist.) 117 1 C. Ill (2)=1929 
D; B brought a suit against C and D for the A. 334 See also 131 I C 833=1931 M 513, 
recovery of her share of the mortgage- 1161 C. 824; 1929 C 315, 33 CW N. 221 49 
debt which had been assigned by A by the CL.J 83=115 I C 180=1929 C. 28 ; 51 A 63, 
sale of the hypotheca in the possession of D 1929 C 123=56 C 598 Where two appeals 
and in the alternative for payment to her of were filed against the same decree, one by the 
the amount by C and D. The suit was dis- plamtifF and the other by the second defen- 
missed in toto , on appeal it was decreed as dant and the plaintiff having died, his legal 
against D and dismissed as against C D ap- representatives came on record in his appeal 
pealed; B did not appeal or piefer cross- but were not impleaded m the second defen- 
abjections against the dismissal of the suit dant's appeal which consequently abated, it 
IS against C Subsequently B applied to the was still open to the second defendant who 
Court to add C as a co-respondent m the was a respondent in the other appeal to ask 
second appeal. Field, that the application the appellate Court to exercise its powers 
ought to be granted, the case being covered under this rule 130 1.C. 764=1931 M. 277= 
by the illustration to 0. 40, R 33. 38 LW. 60 M.LJ. 267 But see 1935 L, 889. The 
539=1933 M 806=65 M L.J. 548. The pro- word “parties” means parties to the suit m 
dsions of R. 33 are wide enough to justify which the decree under appeal was made; 
in appellate Court while dismissing a cross- they are still parties to the suit notwith- 
objectionin ordering that the entry in the standing the decree against them and 

record of rights should follow the entry in their consequent inability to appear and file 
thtkhaiakhewat. 15 LR 69 (Rev.)=18R objections in the appeal 145 I C. 289=1933 
D 56 In a suit for ejectment under S 44, M 529=65 ML.J 15 The w ord is intended 
Agra Tenancy Act, if the Board of Revenue to connote persons other than those who have 
finds in second appeal that the defendant is been arrayed as appellants or respondents in 
lot a "trespasser” liable to ejectment under the appeal A decree can, therefore, be passed 
the section, R 33, confers wide powers on m /oz/oMr but not apoiiwi a person who is no 
the Board of Revenue to pass a decree for party to the appeal (1928 A 746, Doubted) ; 
sjecting him as a non-occupancy tenant, as 51 A. 575=27 A.LJ. 344=1161 C 456=1929 
if the suit has been brought under Ss 86 and A. 243 ; 61 C. 919. But jee 1934 L.684, 
92 of the Agia Tenancy Act 18 R D. 618= where a decree was passed for an injunction 
16L,R 26 (Rev). Where in a suit by the and some of the defendants alone preferred 
tenant under S. 106, B T Act a decree is an appeal, and it was held, that the appellate 
passed and one of the co sharer landlords Court had no jurisdiction to set aside the 
prefers an appeal impleading the others as decree as against the non-appealmg defend- 
respondents and dunng the pendency of the ants The powers of the Court, however 
appeal one of the respondents and his repre- ample they may be, within the ambit of 0. 41, 
sentatives are not impleaded in time. Held, Rr. 20 and 33, cannot be used to the detri- 
that entire suit abates and that 0. 41, R 33 mentorprejudiceof the person against whom 
had no application to the facts. 146 1 C 831 no appeal had been preferred in the lower 
(2)=37 C.W.N. 756=58 CLJ. 29=1933 C. appellate Court. 58 C 923=138 I C 177= 
787. Court cannot act under this rule im- 1931 C 738. Oiurt can give decree in favour 
plead a person against whom appeal had of all plaintiffs when only one of them has 
abated. 41 L W. 111=1935 M W.N 398= Mpcaled. 34 P L.R. 1912=36 P.W.R. 1912. 
1935 M. 17s ; 13 L.L.T 22 Or against whom oee also 140 1 C. 22 (L ) Appellate Court's 
it has become barred by limitation. 159 1 C. power to pass decree in favour of those not 
186=1935 R. 364 (6 R. 29; 1931 C.728Rel. made parties to the appeal— Adjustment of 
ofl.). shares. S'eeZOCWN. 872 See also 1930 

Power of Court.— Under 0 41, R 33 the R. 190 Where certain defendants were not 
appellate Court has power to deal with a case parties to an appeal modification of the 
in such a mannei as to adjust the rights decree m their favour is not authorised by 
of all the parties concerned. 59 CLJ 318. this rule 88 1. C 803. 0.41, R 22 does not 
Power under this rule compared with enable a lespondent as a matter of right to- 
that under R 4. 160 I C 1005=1936 Pesh. 20. urge cross-objections sgamsl another res- 
The Court may make any ordei to meet ends pondent, though the very wide discretion 
of justice, 38 [ C. 721 See also 13 L L.T. 22; given by R. 33 will entitle the Court, in ex- 
18 RD 618=16 L.R 26 (Rev ); 37 P L.R 85. ceptional case where justice requires it, to 
Even in the absence of a respondent an appel- entertain objections by one respondent 
late Court has the power to vary the decree against another. Case-law discussed 13 P. 
m his favour. 101 LC. 255=1926 N 196; 200=15 Pat L T. 42=1934 P.134 Thedis- 

94 LC. 315=1926 A. 425. This rule gives the cretion allowed to the Judge by 0 7, R. 7 
Court power to pass a decree m favour of a and this rule is wide and covers the granting 
person who is not a party before it, but was 
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parties, although such respondents or paities may not have filed any appeal or 
objection: 

Notes. M 349 ; 48 A 551=24 A.L J. 586=94 LC. 347 ; 

of a declaratory deciec in a suit £01 posses- 6 R 29,27 L.W. 1=54 MLJ. 88=107 1 c! 
sion where alternative relief is claimed 85 237. Plaintiffs sued the principal and agent 

I C. 94=1923 L. 422. R. 33 gives appellate for the price of goods supplied and obtained 
Court ample power to substitute for the a decree against the pnnapal In appeal 
decree granted in favour of respondents such hied by the latter, impleading the agent also 
decree as ought to have been granted in their the appellate Court could reverse the decree 
favour. 1931 A.L.J 601=133 I C. 536. It is against him and give a decree against the 

open to an appellate Court to grant to a agent under this rule 130 I C 774=1931 L, 

party relief by way of a perpetual injunction, 370; 35 C.W.N. 1079, 132 I C. 459=1931 N. 
whidi has been refused by the trial Court 97. See the illustration to the rule Appel- 
although there is no appeal or cross-objec- late Court has power to declare not only 

tion by that party on the point. 63 C 1008= that the •appeal had abated but also that 

63 CL.J. 210=40 CW N. 916. Suit for the suit has abated (41 A 283, Dist ; 1926 
arrears of annuity charged on land — Decree L 607, Not foil ; 1928 L. 359, Expl and Not 

disallowing charge but directing recovery of foil.) 118 I C 437=1929 L 256. .)>eealso 

arrears against assets of grantor in the hands 1935 M. 175 Where a decree is confirmed 
of defendant— Appeal by defendant alone— on appeal any order to amend the decree so 
Decree exonerating defendant from personal as to make it agiee with the judgment should 
liability— Decree declaring chaige— HeW, be passed by the appellate Com t Omission 
that it was competent to the appellate Court on the pait of paity to file a memo of objec^ 
to giant a decree declaring a charge under lions praying for the amendment of the 
0. 41, R 33, C. P Code, although the plain- decree when appellate Court has cognizance 

tiff had not preferred an appeal or cross- of the case, will not have the effect ot taking 

objections against the disallowance of the away the party's inherent right to have a 
charge. 40 CWN 1397 In a suit ioren- decree in accordance with the judgment 
hancement of rent, the trial Court allowed to passed in his favour. 1925 M. 735=49 M.L 
the landlord 25 per cent, of the net profit in J 385 See also 22 L.W. 376=48 MLJ 577 
one case and SO pei cent in other cases. The Plaintiff's claim decreed in part only— Appeal 
tenants appealed, but the landlord did not by defendant only— Plaintiff's suit dismissed 
file any cross-objections challenging the m /ofo— appeal by plaintiff for whole claim 
amount of enhancement granted The lower sustainable. 4R 110=1926 R 172 See also 
appellate Court, however varied the decree 49 M. 435=94 I C 767=51 M.L.J 570 (PC) 
by allowing 60 percent, of the net piofitto As to power of appellate Court to reverse 
the landlord. Held, in second appeal that mortgage decree and pass money decree only, 
the lower appellate Court had no jurisdiction seellZl.C. 893 Power of Court tovaiy 
under R. 33, to award the further enhance- decree in pre-emption suit 27 A.L.J 589= 
raent to the landlord in the absence of any 1929 A 398 High Court can increase the 
appeal or cross-objection by him claiming rate of alimony payable to a wife even though 
such enhancement. 39 C W.N 420=1935 C she has not preferred an appeal to the Court 
458- Joint decree for possession— Appeal for that purpose. 1929 M.W.N. 831=31 L. 
therefrom-Death of one of the plaintiffs- W 97=1930 M 154; 54 M 774=133 I C 716 
Respondent’s legal repiesentatives were not =33 Bom L,R 1402=1931 P.C 234=61 ML. 
brought on record in time—Whether they J 367 (PC.) See also 32 Bom LR 436 
can be brought on record as parties 90I.C. (Execution sale) . Appellate Court can give 
9^=30 CWN 45 : 1926 L 564; 1926 C 335; relief to respondent although no cross-objec- 
1927 P C 252 (PC), A decree was passed to tions filed 49 A 224=1927 A 453=97 1 C. 
the effect that certain plots were included in 65 (34 A. 32. Foil ) See also 49 C L J 83= 
a tenure in which the plaintiffs had a four 115 1 C 180=1929 C 28,53 M 881=59 ML 
annas share and the principal defendants a J 634=1930 M 801 (F B ) , 1930 R. 237=8 R. 
twelve annas share. A second appeal was 480 This rule does not enable a cross-objec- 
preferred by those defendants and pending tion being maintained where the objector- 
that appeal, another defendant in whose respondent has no community of interest 
favour there was no decree and who had with the appellant and where the cross-objec 
also been impleaded as a respondent died, tion is nothing more than an old appeal which 
An application to bring his legal representa- was dismissed as being out of time 165 LC. 
tives on record was dismissed as out of time 936=1936 P. 604. Where a party has a right 
Held, that the appeal did not abate and that to invoke the assistance of Court either by 
appellate Court was competent to pass a filing an appeal or cross-objections and has 
decree in favour of the deceased respondent failed to avail himself of such right, Court 
also. 61 C 3U2=1S1 1 C 749 (2)=38 C.W N will very rarely and then only for very cogent 
268=1934 C 488. On reversal of decree for reasons interfere with the decree oftnal 
one relief alternative relief should be granted Court which is attacked by the opposite party 
if justice requires it 1925 L, ISS Suit by means of an appeal. (50 M 866; 51 A, 63. 
against a number of co-sharers— Decree Rel on.) 145 I C 432=34 P.L R. 844=1933 
against one only— Appeal by the defendant— L. 682. Court of appeal can vary a decree 
If decree can be passed against all. See 23 under appeal not only for error, but also on 
A.LJ. 501=47 A. S97, 52 M L.J. 135=1927 grounds which have come into existence 
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[Provided that the Appellate Court shall uot make any order under 
section 3S-A in pursuance of any objection on which the Court from whose 
decree the appeal is preferred has omitted or refused to make such order.] 1 
Illustration. 

A claims a sum of mouej^ as due to him frotu X or Y and m a suit against both 
obtains a decree agamat X. X appeals and A and Y are lespondents The Appellate Couit 
decides in favour of X. It has power to pass a decree agamst Y. 

34. [S. 576.] Where the appeal is heard by more Judges than one, anv 
assent to be recorded. dissenting from the judgment of the Court sh^ 

State in writing the decision or order which he thinks 
should be passed on the appeal, and he may state his reasons for the same. 

Decree in appeal. 

35. [S. 579.] (1) The decree of the Appellate 

Date and contents of dec- ^j^g judgment 

was pronounced. 

(2) The decree shall contain the number of the appeal, the names and 
description of the appellant and respondent, and a cleat specification of the 
relief granted or othei adjudication made. 

(3) The decree shall also state the amount of costs incurred in the ap- 
peal, and by whom, or out of what property, and in what proportions such costs 
and the costs in the suit are to be paid. 

(4) The decree shall be signed and dated by the Judge or Judges who 
It: 

Provided that where there are more Judges 
than one and there is a difference of opinion among 
them, it shall not be necessary for any Judge dissent- 
ing from the judgment of the Court to sign the decree. 
Loc Ams —[Lahore ] Add the following as a proviso to 0 41, R. 35 (4) 
“Provided also in the case of the High Couit, that in the absence of a Judge who 
passed a decree, or one or moie of the Judges who passed a decree, either the Registiar or 
the Deputy Registrar of the Court shall sign the decree on behalf of such absent Judge or 
Judges, but that neither the Registrar nor the Deputy Registrar shall sign such decree on 
behalf of a Judge who dissented from the judgment of the Court ” 

[Madras.] 0 41, R 35 (2), The decree 'shall contain the number 

of the appeal, the names and descriptions of the appellant and respondent, ilm} addresses 
fo) service and a clear specification of the relief granted on other adjudication made. 
Suistituted by B 0 C No 3299— B. I of 1^. 

36. [S. 580.] Certified copies of the judgment and 

Copies oi judgment and decree in appeal shall be furnished to the par- 

rSfes O" application to the Appellate Court and at their 

expense 

37, [S. 581 ] A copy of the judgment and of the decree, certified by the 
Appellate Court or such officer as it appoints m this 

coov 01 aecree . ^ ... j .. . 

to be sent . , 
decree appealed from 


Judge dissenting from 
judgment need not sign 
decree. 


Certified copy of decree behalf, shall be sent to the Court which passed the 
to Court whose appealed from and shall be filed with the origi- 


nal proceedings in the suit, and an entry of the judg- 
ment of the Appellate Court shall be made m the register of civil suits. 

Loc Ams, — [Allahabad.] 0. 41, R, 37. 


Leg. Ref. 

^ Proviso was inserted by Act IX of 1922 

> Notes. 

since it was passed. 133 I.C 244=33 Bom, 
LR 266=1931 B 280. See also 32 Bom.L 
R 1252; 1927 B. 128=28 Bom L.K. 627. 

Second Appeal— Even if lower appel- 
late Court does not exercise its discretion 
properly 'in utilising the rule, High Qourt 


will not interfere with its order in second 
appeal. 130 I.C 774=1931 L 370 
Second Appe-^l— Who can prefeb.— Where 
a person was a party in the first Court, but 
not in appeal, he has no right to prefer a 
second appeal. To permit such an appeal 
would really amount in effect to permitting 
an appeal against the decree of trial 
Judge 132 I.C 205=1931 A.L.J 271=1931 
A 76^ 
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Delete the words “and shall be filed with the oiiginal proceedings in the suit” in lines 
4 and 5 of the rule; and 

Add z new paragraph as follows:— 

“Where the appellate Court is the High Court, the copies aforesaid shall be filed with 
the original proceedings in the suit ” 

[Allahabad, N.-W.F P. and Oudh.] Add the following rule to, 0. 41:— 

“38. (1) An address for service filed under 0. 7, R. 19, or 0. 8* R 11, or subse- 
quently altered under 0. 7, R 24 (in Oudh read 26 for 24 and in N.-W.F P., read 22 for 
24) or 0. 8, R. 12, shall hold good during all appellate proceedings arising out of the original 
suit or petition. 

(2) Every memorandum of appeal si^ state the addresses for service given by the 
opposite parties in the Court below, and notices and processes shall issue from the appellate 
Court to such addresses. 

(3) Rr 21, 22, 23 and 24 (in N -W'.F P omit 23 and 24) of 0 7 shall apply so far 
as may be, to appellate proceedings.’* 

[Bombay and Sind ] “38 (1) An address for service filed under 0. 7, R. 19, 
or 0. 8, R. 11, subsequently altered under O 7, R. 24, or 0. 8, R. 12 shall hold good 
during all appellate proceedings arising out of the original suit or petition, subject to any 
alteration under sub-iule (3) . 

(2) Every memorandum of appeal shall state the addresses tor services given by the 
opposite parties in the Court below and notices and processes shall issue from the appellate 
Court to such addresses 

(3) Rules 22, 23 and 24 of 0 7 shall apply, so far as may be\ to appellate proceed- 

in.'ts.” 

[Lahore.] Add the foUowmg rule — 

“38 (1) An address for service filed under 0. 7, R. 19 or 0 8, R. 11, or subse- 

quently alteied under 0 7, R. 24 or 0. 8, R. 12, shall hold good during all appellate pro- 
ceedings arising out of the ongmal amt or petition. 

(2) Every memorandum of appeal shall state the address lor service given by the 

opposite parties m the Court below, and notices and processes shall issue from the appellate 
Court to such addresses. ’ 

(3) Rr 21, 22, 23, 24 and 25 of 0. 7 shall apply so lai as may be, to appellate pro- 
ceedings." 

[Madras.] Add the followmg.— 0. 41-A. 

“XLI-A. 

Appeals io the High Court from ongmal decrees of subprdwate Courts. 

1. The rules contained m () 41 shall apply to appeals m the High Court of Judica- 
ture at Madras with the modifiactions contamed m this order, 

2. (1) The memorandum of appeal shall be accompamed by the presenbed fees for 
service of notice of appeal and receipt of the accountant of the Court for the sum pres- 
enbed by the rules of Court. 

(2) Notwithstanding anything contained in R, 22 of 0. 41 the period presenbed 
for entry of appearance by the respondent and filing by him of Memorandum of cross- 
objections, if any, shall, unless otherwise ordered, bd thirty days from the service of notice 
upon him. 

3. (1) If the respondent intends to appear and defend the appeal he shall, within the 
period specified in the notice of appeal, enter an appearance by| filing in Court a memoran- 
dum of appearance. 

(2) If a respondent fails to enter an appearance within the time and in the maoiner 
proivided by the sub-rule above, he shall not be allowed to translate, or print any part of the 
record: 

Provided that a respondent may apply by petition for further tine, and the Court may 
thereupon make such order as it thuiks fit. Thef application shall be supported by evidence 
to be given on affidavit as to the reason for the apphcant’sl default, and notice thereof shall 
be given to the appellant and all parties who have entered an appearance. XJnless otherwise 
ordered the applicant shall pay the costs of all partes appearing upon the application. 

4. (1) The memorandum of appeal and memorandum of appearance s hat state an 
address for service withm the city of Madras at which servite of any notce, order or pro- 
cess may be made on the party filing such memorandum. 

(2) If a party appears in person, the address for service may be within the local limits 
of the junsdicton of the Court 'from whose decree the appeal is preferr^ : Provided that if 
such party subsequently appears by a pleader, he shall state in the Vakalat an address for 
service within the city of Madras, and shall give notice thereof to each party who has 
appeared. 

(3) If a party appears by a pleader, his address for service shall be that of his 
pleader, and all notices to the party shall be served on his pleader at address. 

5. The Qiurt direct that_ service of a notice of appeal or other notice or process 

shall be made by sending the same in a registered cover prepaid for adknowledgment and 
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addresses to the address for service of the iwurty to he served whicb has been fded by him ir 
the lower Qjurt: Provided that, after a party has given notice of an address, for service in 
accordance with R. 4, service of any notice or process shall be made at such address. 

6. All notices and process, other than a notice of appeal, shall be sufficiently served 
if left by a party or his pleader, or by a person employed by the pleader, o!r by an officer of the 
Court, between the hours of 11 A. M. and 5 f.h. at the address foir service of the party 
to be served. 

7. Notices which may be served by a party or his pleader under R. 6, or which are 
sent from the office o^f the Registrar may, unless the Court otherwise directs’ be sent by 
Titered post, and the time at which the notice so posted would be delivered m the ordinary 
course of post shall be considered as the time of service thereof and the posting thereof 
shall be a sufficient service. 

8. If there are several respondents, and all do not appear by the same pleader, they 
ciiall give notice of appearance to such of the other respondents as appear separately 

9. A list of all cases in which notice k to be issued to the respondent shall be affixed 
to the Court notice board after the case has been registered. 

10 (1) If upon a 'case being called on ror hearing by the Court, it appears that the 

record has not been translated and printed m accordance with the rules of Court, the Court 
may hear the appeal or dismiss it, or may adjourn the heaimg and ditrect tho party m default 
to pay costs, or may make such orders as it thinks fit. 

(2) If the Court proceeds to hear the appeal, it may refuse to read or refer to any 
part of the record which is not included m the printed papers 

11. When costs are awarded, unless the Court otherwise orders, the costa of a party 
appearmg upon any appheation before the Registrar or the Court shall be Rs IS and the 
costs of appearing when the appeal is in the daily cause-hst for final heanng and is adjourned 
shall be Rs. 30. At the request Of any party the Registrar shall cause the order to be 
drawn up and the said costs to be inserted therein. 

Memorandum of ObjecUotis. 

12. (1) If the acknowledgment mentoned iji R. 22 (3) of 0 41 is not filed, the 
lespondent shall together with the memorandum of objections file so many copies thereof 
as there are parties affected thereby. 

(2) The prescribed fees for service shall be presented together with the memorandum 
to the Registrar. 

13. If any party or the pleadei of any party to whom a memorandum of objections 
has been tendered has refused or neglected for three days from! the date of tender to give 
die acknowledgment mentioned m R. 22 (3) of 0. 41, the respondent may file an affidavit 
stating the facts and the Registrar may di^ense with the service of the copies mentioned 
mR. 12 (1). 

14 R, 31 of 0. 41 shall not apply to the High Court If judgment is given orally 
a shorthand note thereof shall be taken by an officer of the Court and transcript made by 
him shall be signed or imtialled by the Judge or Judges concurring therein after making 
such corrections as may be considered necessary. 

Letters Patent Appeals 

Order 41-B, 

“1 The rules of 0. 41-A shall apply, so far as may be, to aippcals to the High 
Court of Madras under clause 15 of the Letters Patent of the said Court. 

Provided that it shall not be n^essary to file copies of the judgmait and decree 
appealed from. 

2. Notice of the appeal shall be given m manner presenbed by 0. 41-A, R. 6, or if the 
party to be served has appeared in person, m manner prescribed by R. 5 of the said order.” 

[Patna ] R. 38 (1) An address for semce filed under 0 7, R. 19, or 0. 8, R. 11 

or subsequently altered under 0. 7, R 22 or, O, 7, R. 12, shall hold good for all notites of 
appeals and all appellate proceedings arising out of the ongmal suit or petition. 

(2) Every' memorandum of appeal shdl state the addresses for service given by the 
opposite parties in the Court below, and notices and processes shall issue from fhe Appellate 
Court to such addresses. 

(3) Rr. 21 and 22 of 0. 7 shall apply, so far as may be, to appellate proceedings. 

ORDER XLII. 

Appeals from Appellate Decrees. 

1. [S. 587.] The Rules of Order 4 1 shall apply, 
so far as may be, to appeals from appellate decrees. 


Procedure. 


Notes. 

0. 42, R. 1.— Where High Court in second 
appeal transposes parties from category of 
appellant to that of respondent no question 
of limitation for presenting the appeal arises. 
99 IC. 687=52 M.L.J 33=1927 M. 204 
Under this rule every second appeal must be 


accompanied by copy of decree of lower 
appellate Court. 100 I.C. 810. Failure to 
file copy of first Court judgment along with 
memorandum of second appeal is fatal. But 
delay in filing copies of trial Court judgment 
because copies were supplied only late should 
be excused under S. 5 of Limitation Act. 7 L. 
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Loc Ams —[Allahabad ] Revised R. 1 iti 0, 42:— 

“1. The lultb ot C). 41 shall apply, so far as may be, to appeals from appellate 
decrees, subject to the following provisions It should not be 
Procedure. ucccssaiy foi an appellant in a second appeal to produce a 

cop 3 of tlie judgment of the Court of first instance or any 
judgment other than the judgment on -fthidi the decree appealed against may be founded, 
and the lecord of the case shall be sent for at the expense of the appellant.” 

[Lahore.] ^dd the following as R 2 — 

“2. In addition to the copies specified m 0 41, R. 1, the memorandum of appeal 
shall be accompanied by a 'copy of the Judgment of the Court of first instance unless the 
appellate Couit dispenses therewith. 

[Madras ] Suhsiihtte the following for the existing 0, 42.— 

Appeals from Appellate Decrees. 

1. The rules of 0. 41 and 0. 41-A shall apply, so far as may be, to appeals to the 
High Court of Judicature at Madras 'trom appellate decrees with the modifications contained 
in this Older — 

'Provided that in appeals from appellate decrees the memorandum of appeal shall be 
accompanied by a copy of the decree appealed from the four pnnted copies of the Judg- 
ment on which it li founded, one of them being ai ceitified copy; and als|o four prmted 
copies of the Judgment Ot the Court of first mstance, one of them bemg a certified copy. 

2. (1) The memoaandum of appeal shall be punted or typewritten and shall be 
adcomparued by_ the following papers 

One certified copy of the decrees of Court of first instance and of the appellate Court ; 
and four printed copies of each o-f the judgments of the said Courts ; one copy of each judg- 
ment being a certified copy 

(2) If any gioiind of appeal is based upon the construction of a document, a prmted 
or typcwritteu copy of such document shall be presented with the memorandum of appeal* 
Provided that if such document is not in the English language and the appellant appears by 
a pleader, an English translation of the document certified by the pleader,! to be a correct 
translation shall be presented. 

(3) If the appellant fails to comply with this rule, the appeal may be dismissed, 

ORDER XLIII. 

Appeals from Orders. 

1. [S. 588.] An appeal shall he from the 
Appeals from Orders following ordeis under the provisions of section 104, 
namely 

(o) an order under rule 10 of Order VII returning a plaint to be 
presented to the proper Court; 


Notes. 

447*'=:1926 L. 4S8; 97 l.C. 773=1926 L 626: 
105 I.C. 689 (1). See also 161 1 C 708=1936 
Pesh. 77. Where trial Court gave a prelimi- 
nary judgment on legal issues and the final 
judgment subsequently, it is enough if the 
copy of the final judgment was filed in 
second appeal. 103 I.C 73=1927 L 640 
High Court has power in second appeals to 
frame issues and refer them for trial to the 
first Court 1934 N. 307 Order tor resti- 
tution passed under inherent powers of 
Cour^-Appealablhty. 11 PL.T. 156. As to 
whether appeals under S. 12 (2), Oudh 
Courts Act, are “appeals from appellate 
decrees" See 1935 O.W.N 8=1935 0 88 
0. 43, R 1 —Ordeis appealable under R 1 
are not decrees, though coming under S. 47 
or under the definition of ‘decree' m S. 2. 
171 C 884=8 N.L,R. 177. Apneal — Forma- 
lities of— Revenue Court 34 hC 706^ 0, 
L J 209. Decree for specific performance— 
Power of Courts to extend time— Order 
^tending time whether appealable. 6 Bur. 
L.J. 216. An order directing the drawing up 
of a final decree in a mortgage suit is not a 
decree nor appealable order within the 
meaning of 0. 43. 57 M. 437=148 I.C. 134= 
X L.W, 185=1934 M. 198=66 M.L.J. 178. 
Order on application under S 34, Trusts Act. 


if appeal lies against. 11 O.W.N. 1533=1935 
0. 72 The right of appeal is a creature of 
statute, and when no such right is expressly 
conferred by the statute, there is no right of 
appeal. The right of appeal against decrees 
and orders in rent suits foi agncultuial 
lands has been conferred by the provision of 
the Code, and S. 153 of the Bengal Tenancy 
Act restricts that right so conferred by the 
Code in certain cases 63 C L J. 277=40 C. 
W N 992=1936 C 485 
Cl. (a) —An order of appellate Conn 
returning a plaint foi want of jurisdiction in 
the Court in which the suit is brought is 
appealabe. 19A.L.J. 305=62 I C. 399; 125 
I C 581. See also 1931 AL.J. 893=1931 A. 
192. No appeal lies from an order of appel- 
late Court returning a memorandum of 
appeal to be presented to proper Court 31 
Punj L.R. 536=1930 L. 832. See also 12 A. 
L.J. 21=36 A. 58 . 52 I C 801=46 C. 738 , 16 
A L J 633=40 A. 659. But see also 56 1 C 
865=2 L L J. 366. Nor against an appellate 
order confirming the order of trial Court 
returning a plaint for presentation to proper 
Court. 46 I.C 99=16 A.LJ S35^27Boml. 
R. 635=1925 B. 431. The fact that, in the 
exercise of his jurisdiction, Judge commits 
an error does not give any right of revision 
of the order. 46 I.C 99. The word “plaint” 
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(b) an order under rule 10 of Order VIII pronouncing judgment againsi 

^(t) an order under rule 9 of Order IX 1 ejecting an application (in a 
case open to appeal) for an order to set aside the dismissal of a suit ; 

(^i) an order under rule 13 of Order IX rejecting an application (in a 
case open to appeal) for an order to set aside a decree passed ex parte ; 


Notes. 

in R 1 tfl) does not include a memo, of 
appeal 56 I.C. 865=2 L.L.J. 366 Order 
returning or rejecting application for leave 
to sue »» forma pauperts on ground of want 
of jurisdiction does not come under this 
clause and is not appealable. 42 L.W 647= 
1935 M 1043 Plaintiff does not lose his 
right to appeal against older of a Munsif 
returning the plaint, by electing to file the 
nlaint in the Court to which he is directed. 
34M.LJ 397=41 M.721; S3 I.C 1001=23 C. 
W.N. W2. An order rejecting a plaint 
under 0. 7, R. 11 is not appealable when such 
order is based on a question of valuation 
pure and simple 49 1 C 442=4 P.L J. 57. 

0 43, R. 1 (a) (All ).— Under this clause as 
amended by the Allahabad High Court only 
those orders are appealable where the entire 
case has been transferred from the appellate 
to the trial Court and not where only certain 
issues have been remitted Hence no appeal 
lies from an order by which the appellate 
(Tourt has framed certain issues and referred 
them for trial to the first Court 147 1 C. 
437=1934 A 455 R. 1 is applicable on/y *m 
tart to cases under Agra Tenancy Act 53 
A. 516=1931 A L J 854=1931 A. 533. 

Cl (bl.-Sgfi 31 P.L.R.946, 19300 366. 
R. 1 (5) merely gives a light of appeal if a 
judgment has been pronounced against a 
party Where no judgment is pronounced 
there is no right of appeal. 131 I C. 129— 
1931 L. 77. 

Cl (c) • Cases where appeal lies.— 
Appeal lies from order of dismissal of appli- 
cation under 0 9, R. 9 on ground of previous 
dismissal under 0 17, R 3. 4 P L T 46=73 
I C. 373=1923 P. 223. See also 20 C.W.N. 
1203 , 20 C W N. 594=43 C 857 An appeal 
lies against an order of dismissal of an ap- 
plication for restoration of the application 
dismissed in default 19 N L.R 119= 
75 IC. 589; 168 I C. 47=1937 O.WN. 
372. See also 1936 AL.J 305. But see 
contra 58 M. 814=1935 M. 609=69 M.L J 
99, where it was held that no appeal lay 
under 0 43, R 1 (c) and that S. 141, did not 
avail to confer a right of appeal, as^ it dealt 
only with procedure, while a right of appeal 
was substantive right, and that S. 104 con- 
ferred a right of appeal only in respect of 
orders specified in that section or in 0. 43, 
R. 1 A dismissal of suit for default is 
uudei 0 9, R 8 and the dismissal of applica- 
tion for restoration is appealable under 0. 
43, R 1 (r) . 571 C. 245 Although an order 
rejecting an application under 0. 9, R. 9, is 
open to appeal under 0 43, R. 1 (c), an 
order allowing such an application is not 
open to appeal An order of the latter 
class should be sparingly interfered with. 
152 I.C 110=11 OWN. 1373=1934 p 491. 
Where an application for restoration is 
T— 138 


returned for presentation to proper Court 
owing to want of jurisdiction the order is 
one rejecting the application and is appeal- 
able. 16 I.C. 34=10 A L.J. 41 An order 
setting aside an ex parte decree passed in a 
resumption suit, although not appealable 
under R, 1 is however appealable in view of 
the provisions of the Oudh Rent Act. 3 0. 
L.J. 229=34 I C. 702 

Cases where no APPE^L lies— Where 
Court dismissed an application for execution 
for want of prosecution and subsequently 
refused to restore the application, there is no 
appeal from the order refusing to restore 
the application 45 A. 148=21 A.L J. 135 , 
100 LC 343=45 CIJ 60; 31 C 207. An 
order of appellate Court setting aside the 
order of fii St Court dismissing the suit for 
default of appearance of parties is not ap- 
pealable 11A.LJ 615=35 A. 427. See also 
139 1 C 296=1932 N. 101 Application to set 
aside dismissal for default— No appeal lies. 
36 CL.J 184=1922 C 572; 43 1 C 54=2 P.L. 
J. 720 See also 139 I C. 296=1932 N 101. 
Nor from an order rejecting an application 
to lestoie a suit dismissed for default of 
both parties 19 1 C 97=9 N. L.R 33 See 
olJO 139 1.0 296=1932 N. 101. Nor against 
an order dismissing for default an applica- 
tion under 0. 21, R 90. 97 I.C. 704=45 C L. 
J. 557 

Cl (<J).-The words of 0.43,R 1 (d) are 
perfectly general. The words “in a case 
open to appeal" have no reference to the 
appeal against the decree actually passed. If 
there could be no appeal against a decree 
that could be passed in the suit or proceed- 
ing under any circumstances, there would be 
no appeal against an order refusing to set 
zn ex parte decree passed in such a 
suitor proceeding. A case is not open to 
appeal within the meaning of 0. 43, R 1 (d) 
when no appeal would he against a deciee 
under any circumstances 40 C W,N. 992 — o3 
CL J. 277=1936 C. 485. An appeal against 
a decree in a simple rent suit (when the pro- 
viso to S. 1S3, B. T. Act, does not come into 
play) valued at Rs. 50 or less would be in- 
competent only under one circumstance, 
namely, when the Munsif trying the suit has 
been vested with final jurisdiction, and 
would he under all other circumstances. 
(Ibid ) Order granting an apphcatiOT 
undei 0. 9, R 13 is not appealable. 52 1.C 
901=17 A L J 1052 , 14 A.L J. 332=38 A. 297. 
Nor an order purporting to be made 
under 0 9, R. 13 dismissing an applica- 
tion for restoration of an application to 
set aside an ex parte decree. 49 I C 745, 
48 A 175=1925 A 610 But see 6P 474 
=101 I C 753=1927 P 240. See also 149 
1C 777=1934 R 202, 10 P.LT 211. 
An order dismissing for default a,n applica- 
tion to set aside an et parte decree is appeal- 
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(e) an order under rule 4 of 0. X pronouncing judgment against aparty , 
(/) an order under rule 21 of Order XI; 

(^) an order under rule 10 of 0. XVI for the attachment of property; 

(h) an order under rule 20 of Order XVJ pronouncing judgment against 
a party ; 

(i) an order under rule of Order XXI on an objection to the draft of 
a document or of an endorsement; 

(j) an order under rule 72 or rule 92 of Order XXI setting aside or 
refusing to set aside a sale; 

(k) an order under rule 9 of Order XXII refusing to set aside the 

abatement or dismissal of a suit^ 


jNoiea. 

able 30IC.798 ;30I.C. 45=21 CL J 628. 
See also 56 C. 21 , 10 PatL.T. 589. The words 
"lejecting an application" signifyan imme- 
diate rejection and not a conditional or pros- 
pective rejection. 6 L W. 757=43 1 C. 1. No 
appeal lies against an order refusing to set 
aside a dismissal of a suit under 0 9, R 4. 
43 I.C. 374=27 CL.J 117 Nor against an 
order i ejecting an application under 0. 9, R 9 
for revival of an application for reversal of a 
sale, which had been dismissed for default of 
appearance of the judgment-debtor, 27 I.C. 
492=19 C.W.N. 25. Order dismissing appli- 
cation to set aside eAfporte decree because the 
conditions which were lawfully imposed on 
the defendants were not complied with — 
Appeal lies. 1927 B. 1=28 Bom.L.R. 1246=51 
B 67. Butj«28BomX.R 578=50 B. 326= 
96 I.C. 321. 

0 43, R. 1 (£).— An order refusing to 
strike out a defence is one under 0. 11, K< 21 
and that it is appealable under 0 43, R 1 
(/). 34 CW.N. 220=1930 C.426. 

Cl. (j) -Scope of cl. 0). See 11 Lah.L.J. 
546, An order confirming the sale amounts 
to a refusal to set aside the sale and hence is 
appealable. 141 I.C. 421=34 PL.R. 233=1933 
L. 210. An order refusing leave to a decree- 
holder to bid under 0 21, R. 72 is not appeal- 
able. 38 C. 717=15 C.WN. 862 (PX). An 
appeal does not lie when no objection has 
been specifically allowed or dismissed by 
executing Court. 1929 A. 671. Ifanorderis 
itself appealable, an appeal will lie from that 
part of the order which relates to costs. 44 A. 
209=20 A.L.J. 11. An appeal lies against an 
order on an application under 0 21, R. 90 to 
set aside a sale, which is dismissed for de- 
fault 38 1.C 598=25 C L J. 163 ; 104 I.C. 759 
=55 C. 616. See also 56 C. 969=33 CW.N. 
392 ; 7 R. 37=117 LC 253=1929 R. 148 But 
tto appeal lies against an older under S.90 
dismissing an application to set aside the dis- 
missal. (Ibid.) But 38 1 C. 63. An auction- 
purchaser can appeal against an order setting 
iside Resale on the ground of irregularity 
:ven if decree-holder has comproraistd his 
:laim with judgment-debtor. 13 C.L.J. 535= 
IS C W.N. 685 As to second appeal, see 3 
LLJ. 463 1929 L 778. There is no second 
appeal against an order setting aside a sale on 
the ground of fraud under 0. 21, R. 92. 168 
P.R. 1919=541 C.941. An order confirming 
the sale amounts to a refusal to set aside the 
sale and hence is appealable. 141 I.C. 421= 
1933 L. 210. An appeal lies against an or&r 


passed by an executing Court refusing to 
receive the amount of decree and costs from 
a mortgagee under 0. 21, R. 89 12 I.C. 733= 
178 P.W.R. 1911. An appeal lies from order 
in execution of_ small cause decree transfer- 
red to the original side for execution. 10 

L. W 556=53 I.C. 958. An appeal lies from 
an order refusing to set aside a sale under 
0, 21, R 89 whether the purchaser is the 
decree-holder oi stranger. 14 1 C 326=1912 

M. W.N.756. I.C 533=1933 P. 

97 Joint application by judgment- debtor 
and decree-holder purchaser for setting 
aside sale, on payment of certain 
amount on a particular date, and for 
confirmation on default— Order on applica- 
tion, if appealable. 17 Pat.L.T. 940 (S B.) 
No appeal lies from an order under 0.21, 
R. 101, Such an order may, however, be the 
subject of revision 16 R.D. 160 In an appeal 
from an order refusing to set aside sale, the 
auction-purchaser is a neces.«ary party 35 
PL.R. 658=1934 L.592 (2) Order setting 
aside sale under S. 227, Orissa Tenancy Act— 
Whether appeal lies IS P, 375. 

Cl. (k).— “Suit" does not include "appeal". 
33CWN. 881=49 C.L.J 538=1929 C. 532; 
121 I.C 564. An order declaring that the suit 
had abated because the legal representative 
of the deceased defendant had not been 
brought on the record in time is a decree and 
appealable as such though no formal decree 
dismissing the suit had been drawn up. 
10 P. 471=133 I. C. 767=1931 P. 353. 
An application to bring on the record 
the legal representatives of a deceased 
party after the expiry of the time fixed for 
this purpose must be deemed to be an appli- 
cation to set aside the abatement and an order 
refusing to set aside an abatement is appeal- 
able. 147 1 C. 699 (1)=1934 L. 315. When no 
application to bring the representatives of a 
deceased plaintiff is made within time the 
suit abates; and an application for substitu- 
tion made afterwards ought necessarily to be 
considered on an application under 0. 22, R. 9 
(2), to set aside the abatement. 74 1 C. 17= 
1924 L. 424. Appeal lies from a finding that 
a suit has abated ; but such an appeal is one 
against the decree in the suit. 26 S.L.R. 81. 
Though no appeal hts from an order 

of abatement, it may be questioned in second 
appeal if it “affects the decision of the case . 
1933 A. 294=144 LC 133=1933 A.L.J. 561. 
No appeal lies if there has been no applica- 
tion to set aside an abatement. An order of 
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(/) an order under rule 10 of Order XXII giving or refusing to give 

leave , 

(w) an order under rule 3 of Order XXIIl recording or refusing to 
record an agreement, compromise or satisfaction ; 

(») an order under rule 2 of Order XXV rejecting an application (in a 
case open to appeal) for an order to set aside the dismissal of a suit ; 

(o) an order 1 [under rule 2, rule 4 or rule 7] of Order XXXIV refusing 
to extend the time for the payment of mortgage money; 

{p) ordeisin interpleader suits under rule .3, rule 4 or rule 6 of Oidei 
XXXV, 

(g) an order under rule 2, rule 3 or rule 6 of Order XXXVIII ; 


Leg. Ref. 

^ Substituted b> Act XVI of 1930. 

Notes. 

abatement cannot be interfered with in revi- 
sion if a person fails to set it aside. 9S P.R. 
1911=13 I.C 963 No appeal lies from an 
order adding legal representative. 39 M 488 
=28 ML.J 491. An order under 0, 22, R. 3 
is not open to appeal. 73 I.C. 230=1924 0 
114; 44 I.C. 14S. Refusal to set aside abate- 
ment of appeal— Appealable. 1925 P. 162= 
85 I C. 1010. 

0. 43, R. 1 (l).~'An application by a 
mortgagee to be added as a party to 
a partition suit is an application under 
0. 22, R. 10 and an order granting 
or refusing it is appealable 134 I C. 
307=35 C.W.N. 296=1931 C. 594 (49 LA. 
220, Expl ) Court of Wards assuming super- 
intendence of plaintiffs estate during pend- 
ency of suit— Order granting leave to Deputy 
Commissioner to continue suit— Right of 
plaintiffs to appeal. 156 I.C. 990=1935 0. 
486 Insolvency of plaintiff— Receiver neg- 
lecting to continue suit— Application by 
assignee from receiver for leave to continue 
suit— Rejection— Appeal. 157 I.C 900. Whe- 
ther second appeal lies from order of appel- 
late Court under this clause. See 156 I.C. 152 
=1935 M. 423 

Cl. (m).— Order recording compromise - 
Appeal, if barred by S. % (3). 1936 S 59. 
This clause does not contain any restrictive 
words, and hence an appeal would not be 
incompetent even when there has been no 
dispute as to the factum of compromise. 43 
L.W. 386=1936 M. 347=70 M.L.J. 471. The 
remedy of a party dissatisfied with the order 
of a Court refusing to record a petition of 
compromise is to appeal from the order so 
refusing, not from the judgment given by 
(jourt on the merits. 42 I.C. 192 ; 104 I.C 561. 
Order refusing to record compromise on the 
ground of its invalidity is appealable, 103 
I C 80=19271.546 (2). Also when refused 
on ground that no compromise has been made. 
1936 A.L.J. 336=1936 A. 433, An appeal 
from an order under 0 23, R. 3 is competent 
even though before the appeal is presented a 
decree has been passed in terms of the com- 
promise. 36 C W.N. 1013 It is not necessary 
for the aggrieved party to appeal both from 
the decree and the order. 36 C.W.N. 1013 
(29 CW.N. 928, Cons.). A consent decree 
passed without order for recording a com- 
promise is liable to be set aside on appeal 


notwithstanding the bar under S 96 (3) 33 

I.C 769=43 C 85. Order holding no com- 
promise has been proved is not appealable. 
73 I.C 177=1924 L. 248 An order allowing 
the plaintiffs to withdraw their suit as against 
certain of the defendants is not appealable. 
1930 A. 863=128 1 C. 827. See also 137 1 C 
804=33 P.L.R 391. The right of appeal 
under this lule against an order recording a 
compromise under 0 23, R. 3, is not lost 
because the decree involved in the order is 
not appealed agamst It would be more 
correct to appeal against the decree, but if the 
order is set aside on appeal, the decree must 
go with it 61 C 910=59 C L J 421=1934 C 
846 ; 43 LW 722=1936 M. 385=70 ML.J. 
400. Appeal lies even though at the time when 
the compromise was recorded there was no 
contest before the Court, and though the 
order recording the compromise has ripened 
mto a decree and no appeal has been prefer- 
red against the decree itself ilM) No 
separate order recording compromise— 
Appeal from decree— Plea of no compromise 
—No finding given by appellate Court- 
Revision. 1936 L. 963. 

Right op sun.— Where a pleader enters 
into a compromise on behalf of his client 
without authority, and the client is not pre- 
sent when the compromise is drawn up and 
filed, the client cannot be regarded as a party 
to the compromise, and a decree passed on 
the basis of that compromise is wholly in- 
competent, A separate suit to set aside the 
compromise and decree will he, and R. 1 (m) 
IS no bar to the suit 150 I.C. 838=11 OW. 
N 1030=19340 417. . . , 

Cl. (o).— Where the Judge on the original 
side directed that the Registrar might be at 
liberty to sell the mortgaged properties with- 
out reserve, held, that the order was not ap- 
pealable. 60 C. 506=145 I C 318=1933 C. 534. 

Cl. (q).— When an application for attach- 
ment before judgment is dismissed by Court 
of first instance after hearing defendants,^ 
appeal lies against that order. 33 I.C. ^9= 
23 CL.J. 392 Nor against an order reject- 
ing an application for attachment under 
0. 38, R. 6, when there has been no condition- 
al order of attachment under R 5 (3) of 0. 
38. 14 P. 1=16 Pat. L T. 291=1935 P. 219. 
Where in response to a notice issued to the 
defendant under 0. 38, R. S, defendant ap- 
pears in Court, and shows cause why no order 
for furnishing security for costs should M 
passed against him and why no order should 
be passed directing the attachment of this 
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(r) an order under rule J, rule 2, rule 4 or rule 10 of Order XXXIX; 

(s) an order under rule 1 or rule 4 of Order XL ; 


Notes. 

propertji, the order of the Court accepting 
the contention of defendant is an order 
wh’ch falls under 0 38, R. 6 (2) and from 
such an ordei an appeal lies 140 LC. 95 
=1932 A.L.J. 228=1932 A, 269 Applica- 
tion for attachment before judgment— Court 
ordering application closed on respondent 
undertaking not to alienate properties— 
Order is one under 0. 38, R. 6— Appeal- 
ability from the order 1928_ M.W.N 125 
An order under R 5 of 0 38 is not appeal- 
able while an order under R. 6 is appealable 
Where the Court passed an unconditional 
order of attachment before judgment pur- 
porting to act under R 5 of 0. 38, the order 
isappelable 107 I.C 276 (L.). 

0. 43, R 1 (q) and (r) -Both in- 

junction and attachmeul arc intended 
to give prompt relief from immediate 
or impending danger of injury which 
vill be irreparable, and Court ought 
not to admit appeals from orders re- 
fusing injunction or attachment, except m 
cases of serious misdirection in law or fact, 
when special directions might be given for 
expedition Such ordei s are discretionary 
and appellate Court ought not to interfere 
with the exercise ofajudge’s discretionunless 
satisfied that it was not judicially exercised, 
i.e , that the Judge acted on wrong pnnaples. 
The mere fact that appellate Court might 
take a difterent view is not a sufficient 
ground for interference. If lower Court 
rightly appreciate the facts, and applies to 
those facts the true principles, that is a 
sound exercise of judicial discretion. 61 C 
814=38 C W.N. 771=1934 C. 694 
Cl. (r).— An appeal lies from an order 
granting as well as from an order refusing 
to grant an injunction under 0 39, R 1 
11 A.L.J 613=35 A 425. Also from an 
order refusing to discharge an injunction 
issued under 0. 39, R. 2. 1933 L 203=34 P 
L.R. 975=14 L 330 An order for the issue 
of an injunction subject to a condition is ap- 
pealable, but there 's only one appeal against 
it. 66 I C. 509=1922 A 441. An order of 
Court refusing to attach property for dis- 
obedience of an interim injunction is open to 
appeal (27 I.C. 131, F.) , 66 I C. 9=1922 L. 
34/. The appellate Court has jurisdiction to 
ass an order of imprisonment in appeal 27 
.C. 131. Disobedience of an injunction 
order is an act independent of the suit and 
calls for a separate punishment 27 1 C 131. 
Breach of undertaking not to alienate pro- 
perty pending suit— Contempt of Court- 
Order refusing to commit for such contempt 
is appealable. 33 Bom.L R. 1109=134 I.C 1165 
=1931 B 509. An appeal lies from the refusal 
of a Judge of the original side of the High 
Ourt to grant an interim injunction, but 
what the Court of appeal has to consider is 
simply whether or not the Judge who dealt 
with the matter properly exercised the dis- 
cretion which he undoubtedly possessed. 152 
I.C. 563=1934 0 713. ■ 

Cl (s) —An* 'ordei for the appointment 


of a receiver without actually appointing any 
one to that office if appealable. 18 A.L.J 
212=44 A. 227 (40 M. 18, Diss.; 13 A.L.J 
79, 13 CX.J. 157 ; 17 BomX R. 510. F.) But 
see 1932 P. 360, contra. An order merely 
declaring that a receiver should be appointed 
is appealable, though nobody is named as 
receiver 13 PatL.T. 525=1932 P. 360. 
Order appointing receiver provisionally if 
open to appeal. 27 I.C. 646=13 A L J 79. 
Appeal lies against ad interim appointment 
of receivei. 1936 L. 102. Order declaring 
that leceiver should be appointed is open to 
appeal 69 I C. 929=1 P. 625. An order 
removing a receiver is one falling under 
R. 1 (a) and is appealable. 92 LC. 940=53 
C. 319=1926 C. 593 But see 1931 A L J. 13 
=1931 A. 72=134 I C. 454, contra (1903 A. 
W N. 67. Foil. , S3 C. 319, Diss. from) An 
order refusing to appoint a receiver is an 
order under 0 40 and is appealable. 1926' 
C. 1006=95 I C. 632 An interlocutory order 
for the appointment of a recen er in the 
terms "the properly in suit will be better 
managed if a receiver is appointed” is not 
appealable. It is only the final order that is 
appealable, 9 I C. 582=13 CL. J 157. See 
cdso 148 1 C 184=1934 N 6i Order appoint- 
ing receiver subject to security being furnish- 
ed— Security not furnished -Appeal does 
not he till security is furnished and appoint- 
ment finally approved. 100 I C. 140=1927 
C 253. But see also 40 M. 18. An order 
merely directing that a proper person should 
be appointed as a receiver is not appealable. 
(9 I.C 582, F.); 29 I.C. 504=17 BomLR 
510. Nor orders of Court in passing 
receiver’s accounts 12 I.C. 780=14 C.L.J. 
445. See also 69 1 C 203=43 M L J 707. An 
order of Court directing receiver appointed 
in the suit to pay money to a person pending 
disposal of the suit is appealable. 14 1 C. 277 
=11 ML.T. 383. Receiver ordered to pay 
damages— No appeal lies from such order 
92 I.C 631=1925 R 266. Order directing 
receiver to pay into Court amount lost by 
his negligence is appealable. 62 M L J. 199= 
1931 M 760. Order granting leave to sue a 
receiver is not appealable. 22 Bom L.R 1126 
=45 B. 99 Dispossession by receiver of 
third party— Appeal lies. 16 L W. 833=69 
I C 393. Where a receiver is appointed in 
execution of a mortgage decree overruling 
the objections of a third parly, the latter has 
no right of appeal but he can prefer a revi- 
sion to High Couit. 4 P.L.W. 414=45 I C. 
177=1918 P.HCC 138. An older constru- 
ing an order of appointment does not fall 
under either R. 1 or R. 4 of 0 40 and is not 
appealable S PX J. 97=1920 P.H.C C 121. 
Order removing a receiver is appealable at 
the instance of the parties but not at the 
instance of the receiver himself. 57 C L. J 
408=36 CW N. 903=1933 C 52=60 C 162 
Letters Patent.— The Code does not 
control the provisions of the Letters Patent. 
The judgment of a single Judge of the 
High Court in an appeal under 0.43, R. 1 (j) 
is appealable under Cl. 15 of the Letters 
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(?) an order of refusal under rule 19 of Order XLI to re-admit, or 
under lule 21 of Order XLI to re-hear, an appeal; 

(m) an order under rule 23 of Order XLI remanding a case, where an 
appeal would lie from the decree of the appellate Court ; 

(v) an order made by any Court other than a High Court refusing the 
grant of a certificate under rule 6 of Order XLV; 


Notes. 

Patent. (22 M. 68 and 13 M.L.J. 497, Foil.) 
56 M. 915=145 I C. 449=1933 M. 770=65 M. 
U 222 (FB.). 

0 43, R. 1 (t).— An appeal does not 
he against order refusing to restore 
application to set aside an appellate 
decree dismissed for default But 
where there has been a serious mis- 
carriage of i ustice, revision lies. 40 I C. 
336. An appeal lies to High Court from order 
refusing to re-hear an appeal dismissed 
for default. 28 C L J. 155=45 C 638 “Suit" 
includes the appellate stage and also includes 
the execution pioceedings and an application 
to re-hear an appeal heard ex parte is an 
application in the ^uit 19 C.L J 310=19 C. 
W.N. 359 An order of lower appellate Court 
rejecting an application for review of an 
appeal dismissed for default and a memo, of 
cross-objections allowed ex parte, is not ap- 
pealable, S3 I.C. 333. An order rejecting 
an appeal for failure to furnish security for 
costs IS not appealable. 9 I.C 748=14 0 C 
40 On this sub-clause, see also 1929 P. 609 
=10PLT 589, 120 I C. 791=1930 L.112, 
1936 R. 109 

Cl. (u) General— \\hen an appeal is 
remanded without any provision of law being 
stated, the pre.sumpiion is that the order is 
made under 0. 41, k 23 20A.L.J 321=44 
A 492: 87 I.C. 575=1925 C, 1157 The 
power of remand should be exeicised with 
very great caution 3 P L J 253=43 I C 
959; 12 L.W 667=39 M.L.J 530 On this 
point, o/jo 60 M.LJ. 713. An appeal 
under R, 1 is Oiie from the ordei granting an 
application for review and not one from the 
final decree in the suit 3 LLJ 100=60 
I.C. 259. 

Cases where appeal lies - An appeal to 
the Chief Court against the order of remand 
IS competent under R. 1 («) if it involves 
point of law 8 P R. 1915=28 I C 441. See 
also 1935 P 49 An appeal lies^ from an 
order of remand in a case where if the ap- 
pellate Couit, which passed that ordei, had 
passed instead a decree reversing that of the 
lower Court, an appeal would lie from such 
decree. 23 1 C 817=85 P.R. 1914 . 3L 218= 
1922 L. 178 (F.B.) , 2 L.L J. 587 Where a 
question affecting the final result of the case 
has been decided against a party and the suit 
IS remanded, the order of remand is appeal- 
able 20 1 C. 788=279 P.L R. 1913 See also 
1930 N. 295, 1930 M W.N 1021, 1934 L 907; 
38 r W N 1202 , 4 A.W R. 1120 , 145 I C 183 
=37 C.WN. 190=1933 C. 496, 10O.W.N. 
664=1933 0. 350 ; 14 L.R. 501 (Rev )=17 R 
D 60S, An order of remand passed initially 
under 0. 41, R. 23 but by a clerical mistake 
purporting to be under 0 41, R. 25 is ap- 


pealable. 9 1 C- 431. An order of an appei 
late Ourt setting aside an ordei rejecting a 
plaint is not appealable. 131 1 C. 750=1931 
L 497. See also 152 I C 241=1931 Pesh. 88. 
When an order dismissing an application to 
set aside an ex patle decree is set aside and 
Court of first instance is directed to proceed 
with the suit, the order is not an order of 
‘remand’ within the meaning of R 1 (») and 
the order of the appellate Court is not ap- 
pealable. S3 A 519 

Cases where no appeal lies —No appeal 
lies against an order passed by an appellate 
Court remanding a case otherwise than under 
0 41, R.23. 31 C L.J. 357=23 C.W N. 1049 
jrcea/wS9i.C 909, 6 P. 381; 31 CWN. 
878 , 1925 R. 320 , lOO I.C. 135=1927 M 335= 
52 M.L.J. 90, 103 I.C 670 , 6 P. 160 See also 
37C.W.N 190; 132 I C. 311=1931 M 1=60 
M.L.J. 713 Remand— Suit as originally fram- 
ed entirely disposed of-Amendment of plainl 
not allowed— Suit cannot be said to be dis- 
posed of on a preliminarj point {Ihid ) (45 
M. 900, Dist.) There is no appeal against an 
order of remand passed by a special Judge 
under the provisions of the Bengal Tenancy 
Act 72 1 C 1013=37 CL J 314 There is 
no appeal for an ordei of remand under the 
inherent powers of an appellate Couit, and 
not falling under 0. 41, R. 23 and undei 
0 43, R 1 (o). 69 I.C 826=16 L \V 515, 97 
I C. 105=1926 P. 457 .S'ef also 1935 P 49 
No appeal lies wheie the order of remand is 
made under 0 41, R 25 37 C.WN. 190, 
1935 OWN 352=154 I C. 676=1935 0 
333. Where a party has himself asked for a 
remand and obtained an older of remand, he 
cannot appeal merely because the ground 
covered by the order of remand is not so 
wide as that which he himself desired. 116 
I C 55=1929 0 398 Remand for fresh 
trial with the addition of a necessary 
party— No appeal lies against the order. 
3 R. 490 0 41, R, 23, does not contem- 
plate a case decided upon the whole evid- 
ence and upon all the issues which were 
raised. 55 1 C 484=1 PatLT 500 Where 
the appellate Court decides the mam point 
in a case and remands the case for 
disposal of remaining issues, the older is not 
appealable 60 1 C. 609 A general order of 
remand by the lower appellate Court on the 
ground of mishandling of the trial in the 
Fiist Cburt is not appealable. 63 I.C. 858, 
1927 M. 385 An appellate Court has inherent 
power under S. 151 to remand a case for re- 
trial. No appeal lies against such an order. 
3 P L J. 253=43 I.C. 959 , 39 M L J. 536=12 
L.W. 667 See also 44 A. 176=19 A.L J. 971 , 
25 L W. 198=52 M L.J. 90 ^ An order of 
remand made on an appeal from an ordei 
setting aside or refusing to set aside an 
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(w) an order tinder rule 4 of Order XLVII granting an application for 
review, 

Loc. Ams .—[Allahabad, Oudh and Sind.] In R. 1 («) for the words “an order 
under R. 23 of 0 41” read “any order”. 


Notes.. 

execution sale is final under S. 104 and no 
appeal lies therefrom 50 1 C 610=29 P.L 
R 1919, Findings of fact cannot be dis- 
turbed in an appeal against an order lemand- 
ing a case under 0. 41, R 23. 48 I C. 379= 
109P.R. 1918. 

Partial AND total remand— No distinc- 
tion between —No distinction seems to be 
recognized in R 1 (u), between a partial and 
a total remand of the case. Hence an appeal 
is competent from an order remanding a 
case even though the whole of the remand 
order is not challenged but only certain 
findmgs which have gone against the appel- 
lant. 146 1.C. 939=1933 L. 615. 

Second api’eal.— Where there is no second 
appeal from the decree of the appellate 
Oiurt, there is also no second appeal from 
the order of remand. 19 A.L.J. 72=43 A 
403. There is no second appeal in a suit of 
a small cause nature of the value below 
Rs 500 and an order of remand in such a 
suit Js not open to appeal. 18 A L.J. 167=42 
A. 200 , 21 1 C 638=11 A L,J 599 

REViEW.-5'ec 1935 C. 153. 

Practice and procedure.— On an appeal 
from an order of remand, High Courtis 
bound by the finding of fact of the lower 
appellate Court. 65 I.C 376=8 OL.T 624, 
2L. 25=59 1 C 715=31 P.W.R 1921. 

Court-fee.— Where an appeal is directed 
against the order of remand it should be 
filed as a miscellaneous appeal under R 1 
(tt), and a Court-fee of Rs 2 is payable as 
on a Gvil Miscellaneous Appeal. 144 I C 
967=10 O.W.N. 143=1933 0. 191. An appeal 
against the order of remand by the lower 
appellate Court not made under 0. 41, R. 23 
is a second appeal and ad valorem Court-fee 
should be paid thereon. SO I C. 367. 

0.43, R 1 (w).— Cl (w) has to be read 
along with 0. 47, R 7. 8 L. 617=1927 L. 435 
(2) ;146 I C. 530=37 GW N. 705=1933 C.727, 
131 1 C. 518=1931 A 329 ; 8 OW.N 1267; 
140 I C 409=1932 N. 177 (see also Notes 
under 0 47, R 7, infra) , 35 Bom.L R. 280= 
1933 B. 183. Appeal lies from order granting 
review. 41 I.C. 886=15 A.L1. 505,66 I.C. 
909=25 C.W.N. 884 ; 52 1 C. 29=30 CLJ 
250; 47 IC 850. 112 1 C. 518; 117 1 C 849; 
116 1 C. 221=1929 L. 26 5« also 9 I.C 238 
=250 P.W.R. 1911 ; 94 1 C. 591=1926 B. 121. 
[N.J3.— As to law in Bombay, 31 BomL. 
R. 137 ] A right of appeal arainst an order 
granting a review is restiicted m its scope by 
0. 47, K. 7. 45 C. 60=21 C.W N 1076 , 25 1. 
C. 903=41 C. 746, 22 I C. 773 , 49 I C 57; 31 
M.L.J 827=381 C 373, 371 C. 229=21 MX. 
T. 297; 24 M.L J. 93=18 1 C 549 ; 42 A. 626 
=18 A L J. 838 , 47 A. 881 See also 148 1 C. 
1126=1934 L. 617. Although an appeal lies 
against an ordergrauting a review application 
that appeal can only be entertained on one of 
the grounds set forth in R. 7, 0. 47. 7 R. 


187=118 1 C. 120=1929 R. lOS See also 25 
NL.R 104=116 1 C. 645=1929 N. 73, 122 1. 
C. 184=1930 A. 126. An appeal against 
an order granting review lies only m 
the cases mentioned in 0. 47, R. 7. 0,47 
contains rules specifically framed to 
govern procedure in regard to applica- 
tions for review, and it modifies the provi- 
sions of 0. 43. (1926 B 121, Ref., 1926 A. 
492 and 1920 A. 112, Rel on ) 146 I C 231= 
1933 A. 778. An appeal against a decree 
passed on an application for review of judg- 
ment IS appealable on the ground that the 
Court which admitted the application 
review had no jurisdiction to do so 111 C 
343=14 0 C 108 See also 11 O.W.N 1287 
=1934 0. 445 There can be no appeal against 
an order granting a review merely for 
sufficient grounds. 35 I.C. 15=1 PLJ 193 
Where trial Court granted review and 
decreed party’s claim and appellate Court, 
finding that there was not “other sufficient 
reason" (0 47, R. 1), for admitting the 
application for review, dismissed the plain- 
tiff’s suit. Held, that the order was clearly 
wrong for the "other sufficient reason" 
could not be questioned in appeal under 
0 47, Rr. 4 and 7. (1929 R. 105 and 27 
A 695); 1935 R. SOI. There is no 
second appeal against an order granting a 
review. 64 1 C. 568=1922 B. 292. Applica- 
tion for final decree in mortgage suit— Dis- 
missal for default— Subsequent application 
after limitation— Order reviving prior appli- 
cation— Appealability. 18 N, L. J. 72. No 
appeal lies to the District Court against the 
order of a Revenue Court granting a review 
in a summary suit. 26 I C 831=2 L.W 62. 
Wheie an order of the Assistant Collector 
reviewing an order passed b> him under 
S. Ill (1) (c) of the U P. Land Revenue 
Act IS appealed against, the appeal must fail 
if it is not based on any of the grounds 
mentioned in 0. 47, R. 7 (1), C P. Code. 
1936 O.W.N. 836=1936 0. 409 Effect of 
deletion of clause in Bombay High Court 
Rules. 29Bom.L.R 1355, 31 Bom L.R. 131. 

Court-fee.— Where once a Judge has 
granted the application for review, on what- 
ever grounds he has granted it, the appeal 
against it can only be made under the con- 
ditions laid down in 0. 47, R.7 and as the 
question of the application for review being 
insufficiently stamped is not one of the 
grounds mentioned in 0 47, R. 7 as being a 
proper ground for an objection, the appellate 
Court cannot go into the question of whether 
the Court- fee paid was sufficient or not. 35 
Bom.L R. 280=1933 B. 183=148 1 C. 728. 

Miscellaneous.— An order dismissing an 
application under S 34, Trusts Act, Is not 
appealable. There is no provision in the 
Trust Act for an appeal Nor is the order 
a “decree" under S. 2 (2), or an order 
appealable under O. 43, R. 1 11 O.W.N. 
1533. 
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[Bombay.] Rule 1 (w) of 0. 43 shall be deleted. 

[Calcutta ] Insert the following after clause (t), R. 1, 0. 43 — 

(n) “an order under R. 57 of 0, 21, directing that an attachment shall oease or 
dir ect in g or omitting to direct that an attachment diall continue ” 

[Madras.] Substitute the following for R 1 (d) of 0. 43 of the Code of Gvii 

Procedure — 

(d) an order under R. 13 or R. 15 of 0. 9 lejecting an application (la a case open 
to appeal) lor an order to set aside a decree or order passed ex ^arte." 

{Fort St. George Gazette, Part II, p. 313, dated Wth March, 1933.) 

Substitute the following fair sub-rule (j) of R 1, 0 43. 

(j) An order under R. 1, of O 40, except an order under the premso to sub-rule 
^2) of R. 4 


[Rangoon ] Add the following clause dfter clause (i), R 1 — 

(») “a garnishee order under R. 63-C, or R. 63-E, and an order as to costs in 
garnishee proceedings under R. 63-G of 0. 21 ” 

2. [S. 590 ] The rules of Order XLl shall 
Procedure. apply, so far as may be, to appeals from orders. 

Lcte Ama. — [Allahabad and Oudh.] Add the following as R. 3 of 0. 43 — 

“3 In every appeal under R, 1, in every miscellaneous case, and m every suit 
disnussed for default, a formal order shall be drawn up stating clearly the determination 
of the appeal or case, the costs incurred, and the parties, if any , by whom such costs are to 
be paid.” [See 119 I.C. 4=1929 All 858 ] 

[Maias.] (1) In 0. 43, subsUtute the followmg for R 2:— 

“2. The Rules of 0. 41 and of 0. 41-A shall apply, so far as may be, to appeals 
trom the orders specified in R. 1 and other orders of any Civil Court fiom which an appeal 
to the High Court is allowed under any provision of law 

Provided that in the case of appeals agamst mlerlocutory orders made prior to decree, 
the Couit which passed the order appealed from shall not send the records of the case 
unless an order has been made for stay of further proceedings in that Court ” 

Add the following as R. 3 of 0. 43 — 

“3. (1) The provisions of 0. 42 shall apply, so far as may be, to appeals from 
appellate orders. 

(2) A memorandum of appeal from an appellate Court order shall be accompanied 
by a certified copy of the judgment and of the order of the Court of first instance, and by a 
certified copy of the judgment and of the order of the appellate Court. 

(3) If any ground of appeal is based upon the construction of a document, a printed 
or type-wntten copy of such document shall be presented with the memorandum of appeal: 

Provided that, if such document is not m the English language and the appellant 
appears 'by a pleader, an English translation of the document ceitified by the pleader to be 
a correct translation shall be presented.” 


ORDER XLIV. 


Pauper Appeals. 

1. [S. 592.] Any person entitled to prefer an appeal, who is unable to pay 
the fee required for the memorandum of appeal, may 
iwer appeal as ^n application accompanied by a memorandum 

^ ■ ot appeal, and may be allowed to appeal as a pauper. 


Notes. 

0 43, R 2.— Second appeal— Order on 
preliminary issues not filed along with mam 
judgment— No valid presentation 105 I C. 
S93 (1)=28 Punj L.R. 537. On this rule, see 
aUo 1930 S 2S2;41LW. 192 
0. 44, R. 1.— As to whether application 
under this rule is governed by 0. 44, R. 1, 
C P. Code, see 1936 M. 600. A person can 
file a petition to appeal m forma pauperis 
only against a decree as a whole, and not 
against any order which is not a decree and 
which does not dispose of a case finally. 163 
I C. 366=38 P.L.R 1119=1936 L. 406. Under 
R. 1 it is unnecessary for appellate Court to 


arrive at a definite and final conclusion that 
the decree complained against is contrary to 
law or is otherwise erroneous or unjust, 
before granting leave to appeal in forma 
pauperis, it is enough if Court finds that the 
appeal raises a substantial question of law 
and that the appellant has a prima facie 
good case. S3 M. 245=31 L.W. 76=122 1 C. 
337 (1)=S8 M.LJ. 195 But see 56 M 323 
contra ciiei infra The order is mandatory 
and only contemplates a perusal of the appli- 
cation, the judgment and the decree and 
nothing else ; and unless m the opinion of 
Court the decree is contrary to law or 
otherwise erroneous or unjust, Court is 
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subject, in all matters, including the presentation of such application, to the 


Notes. 

hound to dismiss the application. Rule 1 
does not say that if the appeal raises a sub- 
stantial question of law or ihe appellant has 
trvHa facie a good case the application 
should be allowed 56 M. 323=64 M.L.J. 
433=1933 M 519. (53 II. 245, Diss. from.) 
There is a difference between an application 
for leave to sue as a pauper and an applica- 
tion for leave to appeal as a pauper. In the 
former case, apart from the question of 
pauperism, the only test applied is whether 
there is a cause of action shown ; but when 
the appellate stage is reached, a more severe 
test has to be applied 56 M. 323=64 M 

L.J 433. When leave to appeal in forma 
fauperis is granted, the reasons of the Court 
for granting such leave should be briefly 
stated, llbtd ) Ordinarily where an appellant 
has been allowed to appeal as a pauper there 
should be leasons other than poverty justi- 
fving an ordei being made upon him to fur- 
nish security and the fact that leave has 
been granted to him to appeal m forma 
pauperis should of itself be sufficient to 
show that the judgment appealed against 
upon a peiusal of it appears lobe contrary 
to law or otherw ise erroneous or unjust On 
the question of secuntj where leave to ap- 
peal has been granted, it is permissible for 
Court to peruse the judgment appealed 
against and to see whether there are circum- 
stances which would justify an order for 
security for costs. And the chance of the 
appellant's success is such a circumstance. 56 
M 323=64 ML J. 433 Upon hearing of the 
rule under R. 1 after notice to the opposite 
party and the Government pleader, the ques- 
tion of whether the judgment IS contrarj to 
law or not can be considered by Court Not- 
withstanding the fact that Court while deal- 
ing with the application ex parte did not 
think that any one of the grounds mentioned 
in the rule existed for rejecting the applica- 
tion, that does not debar Court from re- 
opening the question when the other side 
appears after notice, and the opposite party 
IS entitled to show that the judgment and 
decree appealed from are not contrary to law 
or to some usage having the force of law^ 
The enquiry by Court is not confined to 
paupeiism of the applicant. 10 P 606=132 
I C 361=1931 P 183 See also 54 A 394, 140 
I.C 439=1932 L 654; 1933 L 256=141 IC 
fi49=34 P L.R 516 , 133 1 C. 125. \\ hen once 
notice has been issued Court may enquire 
into the question of pauperism of applicant 
but it cannot fall back on the proviso to R. 1 
which relates only to summary rejection 
upon a perusal of the judgment and decree 
appealed from, 54 A 394. It is open to an 
appellate Court even after an application foi 
leave to appeal in forma panperts has been 
admitted and it has ordered notice to be 
served on the other party to consider whether 
ihe decree is contrary to law or some usage 
having the force of law or is otherwise 
erroneous or unjust 140 1 C. 439=1932 L. 
"654 When notice has been ordered to the 


respondent and the Government on au apph- 
cation under R 1, the respondent is expected 
to appear and show cause against whole appli- 
cation. It IS open to Court to consider the 
question whether the decree appealed from 
is contrary to law or to some usage having 
the force of law or is otherwise erroneous or 
unjust, and Court is not precluded fiom 
determining such question merely because 
notices to the respondent and the Govern- 
ment Advocate have been issued previouslv 
4 A.W R 749=1934 A L J. 961=1934 A. A 
(FB) See also 98 1,0 b2^. Court need not 
iisue notice to the respondent before grant- 
ing leave. The practice of the Madras High 
Court has been not to issue such notice 55 

M. 982=139 1 C 652=1932 M. 523=63 M L.J 
28. There is no reason why every ground 
should be discussed in an order rejecting an 
application to file appeal in forma panpens 
1935 Pesh 22. Persons who do not pay the 
costs of their appeal are entitled to be heard 
only if the Judge after reading the judgment 
and decree is of opinion that on the face of 
It the judgment is wrong Where Judge 
after reading the judgment rcfusco the 
application to file an appeal *k forma baupens 
the mere fact that his order was brief does 
not constitute any material irregularity 
1932 A.L.J 860=1932 A. 712 Couit must 
reject au application for leave to appeal ui 
forma pauperis where the appellant has 
entered into any agreement with reference 
to the subject-matter of the appeal 
under which any other person has obtained 
an interest in such subject-matter, even 
though such agreement was entered into 
after the commencement of the suit 122 1 C. 
831 Order refusing leave to appeal »« forma 

can be revised. 120 I.C 413=1920 

N. 53 (1924 N 44, Rel on). But High Conn 
has no power to interfere on the merits of 
the order refusing leave to appeal in forma 
pauperis 120 I C 413=1930 N S3 Ordei 
44, R 1 does not require reasons for rejecting 
leave to appeal m forma pouperis to be stated 
and the the absence of them does not vitiate 
the trial, 120 I.C 413=1930 N 53. Held. 
that having regard to the fact that the appel- 
lant was a pordofnajAtn lady and was living 
with her parents in a different province there 
was sufficient cause for not filing her appeal 
by presenting it in person within the period 
allowed by law and that the representation of 
the papeis by the appellant in person after 
the expiry of the period was suflicient 11 
LLJ. 2^ “Authorised agent'’, meaning 
of— Pardanashm lady— Husband presenting 
appeal on behalf of— Validity. 10 Pat L T. 
46=114 1 C. 210=1929 P 27 Under R l,a 
respondent is not precluded from attacking 
an ex parte order granting leave to appeal m 
forma pauperis and showing that the case 
does not fulfil the requirements of the law as 
enacted by the rule. It is competent for the 
Court to consider the question whether the 
condition laid down by R.l has been satisfied. 
114 1 C 325=1929 L 514. Leave to appeal 
i« forma pauperis— Reiand of— Applicant if 
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provisions relating to suits by paupers, in so far as those provisions are 

applicable : 


Notes. 

entitled to prosecute appeal for payment of 
Court-fee. 40 A. 381=16 A.L.J. 309 Appeal 
in forma pauperis— Liraitztion Act, Art. 170. 
See 29 1 C 1003=13 A L J 635. High Court 
cannot grant leave to prosecute an appeal to 
Privy Council tn forma pauperis. The peti- 
tioner must apply in England. 18 1 C. 129= 
17 C L J 381 , 42 M. 32=35 M.L.J. 258 See 
aUo 44 I.C 731=3 Pat L.J. 179, Foil.; 161 1 C 
192=1936 Pesh. 36. When the subject-mat- 
ter IS of the value of Rs. 10,000 or upwards, 
it is advisable to apply for leave to appeal as 
a pauper to Bench of two Judges under S. 8 
(f) of the Oudh Courts Act 38 I.C. 541. 
Leave to appeal vi forma pauperis—DismksaX 
•of application does not involve dismissal of 
appeal 3 L 35=65 I.C. 741. But where ap- 
plication for leave and memorandum of 
appeal are not accompanied by copies of 
■decree and judgment, the rejection of the ap- 
plication puts an end to the whole proceeding. 
157 1 C. 347=1935 A.L.J. 681=1935 A.WR. 
743=1935 A. 620 (2) (F.B ) Appeal filed along 
with application for leave to appeal as pauper 
—Rejection of application — Subsequent 
payment of Court-fee— Appeal whether pre- 
sented in time-CP Code. S. 149 US I C 678. 
Appeal when to be continued tit forma pau- 
peris. 38 M.L J 146=541 C 761. Dismissal of 
application for leave to appeal as pauper— 
Effect on memo of appeal. 31 M L.J. 269= 
■40 M. 687, 1926 0 13 An applicant applying 
for permission to appeal as a pauper is not 
entitled as of right to be heard either in per- 
son 01 by pleader before Court exercises its 
power to allow or reject the application. 28 
I.C. 957. Application for leave to appeal in 
forma pauperis— Notet ordered— Effect. 
1924 P. 791=8 Pat.L T. 119 


Proviso.— The proviso to R. 1 is manda- 
tory and appellate Court has no option 
except to reject the application, unlc'ss it is 
satisfied that the decree sought to be appeal- 
ed agamt is contrary to law or otherwise 
erroneous or unjust 114 I.C 80=1929 L. 539. 
There must be some material, either upon the 
application or upon the judgment and decree 
from which Court could reasonably form the 
opinion that the case falls within the proviso. 
9 R 92=132 I.C 707=1931 R. 131. Any order 
which has been passed behind the back of the 
party should not operate to the prejudice of 
that party. Where therefore the order issu- 
ing notices IS passed in the absence of the 
respondents they cannot be precluded, as a 
result of the order, from arguing before 
‘Court that the decree sought to be appealed 
against was not contrary to law or to some 
usage having the force of law nor was other- 
wise erroneous or urn ust 15 L 132=152 1 C. 
171=1934 L, 72; 1937 N 150; 1937 O.WN. 
14=1937 0 222 (F B.). Application for leave 
to appeal in forma pauperts~hsw of notice 
“-Effect— Presumption as to conditions of 
notice being satisfied 10 Pat.L.T 46=114 
I.C, 21(1=1929 P. 27. Even after issue of 


1-139 


notice it IS still open to the Couit under the 
poviso to that rule to reject the application 
unless, upon a perusal thereof, and of the 
judgment and decree appealed from, it sees 
reason to think that the decree is contrary to 
law or to some usage having the force of law, 
or is otherwise erroneous or unjust. 1937 0 
222 (F.B ) noted supra. (165 I.C. 276=1936 0. 
W.N 875, Overr. ; 1933 A. 11 ; 6 P 687 and 7 
P 825 Not Foil.) Memorandum of cross-ob- 
jections filed in pauper appeals— Notice or- 
dered— Presumption as to conditions being 
satisfied. lOPatL.T 387=1191 C 900=1929 
P 31 See also on this rule, 4 P. 67 ; 7 L L.J. 
214=1925 L. 391. Admission of an applica- 
tion for permission to file an appeal tn forma 
pauperis is not a final disposal of the applica- 
tion and such admission does not preclude 
the opposite party from contesting the ap- 
plication. [7 P 825, held overruled by 10 P. 
606 (F B ).] 141 1 C 649=1933 L. 256. 

Assets— Subject-matter of appeal to be 
EXCLUDED.— A decree for partition and sepa- 
rate possession obtained by a pauper plain- 
tiff, subject to his liability for debts, against 
which he seeks to appeal as a pauper, con- 
testing his liability for the debts, should 
be excluded in considering his application 
for leave to appeal as pauper. In consider- 
ing whether a person is “pauper" the sub- 
ject-matter of the suit should be excluded. 
152 rC 135 (1)=40 L.W 783=1934 M. 653 
(1)=67 M.L. I. S81 

Notice TO (joveenment Pleader— Duty of 
Court.— On receipt of an application to ap- 
peal as a pauper, Court has first to consider 
whether prima facie there is any ground for 
Its rejection. It it is rejected, the matter 
ends. But if it is not rejected, a notice 
though not compulsory should be issued to 
the (government Pleader and the respondent 
and on hearing them, Court has^ to decide 
whether the applicant is in a position to pay 
Ciourt-fees and further whether the decree 
is one which is contrary to law or is other- 
wise erroneous or unjust. Refusal to hear 
Government Pleader is revisable. 148 I C. 
624=1934 A L J 827=1934 A 421. See also 
1934 A L.J. 961=1934 A. KHH (F B.) 

Appeal prom decree of Court in Agency 
TRACTS— R. 1 applies to appeals sought to be 
preferred tn forma pauperis from decrees of 
Court in the Agency tracts, although there 
is no corresponding provision in the Agency 
Rules Though many of the provisions of 0. 
33 and 0. 44, are not reproduced in the 
Agency Rules, it does not follow that an 
appeal must be admitted as a matter of 
course without leave of the Court 58 M. 298 
=153 I C. 476 (2)=40 L.W. 862=1935 M 51 
=68 M.LJ 51. 

Court-fee.— An application for leave to 
appeal in forma pauperis accompanied with 
a memorandum of appeal was filed on 4th 
April The application was rejected on 11th 
Apnl. On 20th July the Court-fee stamp 
■was paid. Between the two dates, the scale 
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Provided that the Court shall reject the applicatioa unless, upon a perusal 
„ , , thereof and of the judgment and decree appealed 

•» thedeK 

contrary to law or to some usage having the force of 
law, or IS otherwise erroneous or unjust. 


Notes., 

o£ Court-fees had been increased. Held, 
that the Coart-fee payable was only accord- 
ing to the scale m force when the memo- 
randum of appeal was filed, ms., 4tli Apnl. 
140 I C, 190=1932 0. 343. See also 1933 
A. 308=1933 A.L.J. 585=144 I.C. 79. Appli- 
cation under this rule— Court ordering 
Court-fees to be paid by certain date and 
rejecting appeal on default— If ultra vires 
1936Pesh.69. On rejecting an application 
to appeal in forma pauperis the Court is not 
bound to give time for the payment of 
Court-fee on the appeal. 154 I C. 943=1935 
Pesh. 22 , 13 R. 50=159 LC 468=1935 R. 336. 
(1922 L. 225 ; 40 I C. 011=32 M.L.J 434 
Diss.) The High Court can, after rejecting 
a petition for revision against an order of 
the District Judge rejecting an application to 
appeal as a pauper, extend the time fixed by 
the District Judge for paying the requisite 
Court-fees, even though such time had 
already expired and the appeal had been dis- 
missed 38PJLR 374=19361.909. 

Phactice akd Procedure.— Admission of 
an application for permission to file an 
appeal t» forma pauperis is not a final dis- 
posal of the application and such admission 
docs not preclude the opposite party from 
contesting the application. [7 P. 825, held 
overruled by 10 P. 606 (F.B ) .] 141 1 C. 649 
=34 P.L.R. 516=1933 L. 256. Where the 
appellate Court issues notice to parties after 
a perusal of the application and the judg- 
ment and decree appealed from, it becomes 
functus officio as regards a summary dis- 
missal of the application. The Court is 
bound to hear the parties before it does any 
thing further (54 A. 394, Ref.) . 1933 A1..J. 
1467=1933 A. 925, On an applicafton for 
leave to appeal as a pauper notice should not 
go as a mattei of routine to the respondent. 
The practice of the Madras High Cburt is ♦ 
that when such an application is presented, 
as a condition precedent to the issue of 
notice, the Court has to have reason to think 
that the decree is contrary to law, etc. If 
the Court, after a perusal of the judgment, 
has not got reason to think so, then the 
Courtis bound to reject the application , and 
It is only when that condition is satisfied 
that any notice goes at all to the respondent, 
and that is the notice on the question of 
pauperism and upon nothing else. Unless 
the order directing notice to go is qualified 
by some observations showing that the res- 
pondent IS to be heard on the question of 
law, the ordinary rule is that the issue of 
notice means nothing more than that the 

S sstion of pauperism is to be gone into, the 
art being satisfied that on the face of the 
record it does satisfy the requirements of the 
proviso to 0. 44, R. 1. 163 I.C. 755=1936 M, 
.661. When a Judge without considering this 


question issues notice to the respondent to. 
show cause why the appellant should not be 
allowed to appeal in forma pauperis, he is 
entitled to correct the error and rescind his 
previous order issuing the notice and then 
consider whether there is any substance in 
the appeal. 44 L W. 425=1936 M. 842=71 
M.L.J 497 Application under— If to be 
verified as a plaint. 1937 N. 108 There is 
no reason why every ground should be dis- 
cussed in an order rejecting an application 
to file appeal forma pauperis, 154 1.Q 943 , 
=1935 Pesh. 22 An appellate Court cannot 
be said to act illegally if it disposes of an 
application for leave to appeal in forma 
pauperis in chambers in a summary manner 
without hearing the applicant and without 
giving time for payment of the deficient 
Court-fee. Though the procedure is con- 
trary to the prevailing practice, it is not 
illegal, tor the usual practice is not sufficient 
to make it law. 159 I.C. 718=42 L W. 831= 
69M.L.J.781. The respondent has no right 
to be heard on application for leave to 
appeal m forma pauperis under R. 1 , But the 
Court is always justified m hearing the res- 
pondent or his pleader and there is nothing 
wrong in the Court hearing the respondent. 
44 L W. 425=1936 M 842=71 M LJ. 497. 
Court will not be justified in issuing notice 
m order to make up its mind whether so to 
reject the application. Where a Judge deal- 
ing with the application directs the issue of 
notice he may be taken to have decided not 
to reject the application. It is not open to 
his successor to reconsider the matter and 


come to a contrary conclusion, he should 
take up the application at the stage where it 
had beeu dropped by his predecessor and con- 
tinue the proceeding 145 I.C 831=1933 M. 
658=65 M.I..J. 362 

Limitation. — An application for leave to 
appeal. f« forma pauperis was rejected as 
not being presented within the time pre- 
scribed by Art. 170, Limitation Act. 
The ^plicant put m an application under 
S..5, Limitation Act. Held, that the older 
rejecting the application was an order reject- 
ing amotion to present an application passed 
at. a preliminary stage and not an order 
rejecting the application itself after judi- 
cially considering it under R. 1, that with the 
rejection of the application there was no 
appeal pending before the Conrt and as such 
application under S. 5, Limitation Act, was 
not maintainable. Held, further, that the 
order of rejection had no effect whatever on 
the question of whether appeal can be 
successfully presented or not and that an 
appeal may be presented with the proper 
Court-fee paid accompanied by an appli- 
cation under S. 5, Limitation Act 144 I.C 79 
=1933 AL.J. 58.5=1933 A. 308. A single 
Judge of the High Court has no jurisdiction 
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Loc. Am.— [Allahabad.] 0. 44, R. 1. 

To rule 1 add another proviso as follows: 

"Provided further that no applicatiou under this rule shall be allowed unless a notice 
of the application has been given to the proposed respondents.” 

2. fS. 593.] The inquiry into the pauperism of the applicant may be 

T * cithcr by the Appellate Court or under the 

Inquiry p p Orders of the Appellate Court by the Court from 

whose decision the appeal is preferred: 

Provided that, if the applicant was allowed to sue or appeal as a pauper 
in the Court from whose decree the appeal is perf erred, no further inquiry m 
respect of his pauperism shall be necessary, unless the Appellate Court sees 
cause to direct such inquiry. 

ORDER XLV. 

Appeals lo the King in Council. 

1 [S. 594.] In this Order, unless there is something repugnant in the 

subject or context, the expression “decree” shall 
“Decree” defined. include a final order. 

AppltaLon to Court 2. [S. 598.] Whoever desires to appeal to His 
■whose decree complained Majesty in Council shall apply by petition to the 
of. Court whose decree is complained of. 

3. [S.600.] (1) Every petition shall state the grounds of appeal and 

pray for a certificate either that, as regards amount 
Certificate as to value or nature, the case fulfils the requirements 

of section 110, or that it is otherwise a fit one for 
appeal to His Majesty in Council. 

(2) Upon receipt of such petition, the Court shall direct notice to be 
served on the opposite party to show cause why the said certificate should not 
be granted. 

Loc Ams —[Bombay ] In stfb-rule (2) of R. 3 of 0. 4S, after the words “to 
show cause why the said certificate should not be granted" the following words shall he 
iwerted, namely -—“unless it thinks fit to refuse the certificate”. 


Notes. 

to dismiss an application for leave to appeal 
m forma pauperts on the ground that it is 
barred by limitation, if the valuation of the 
appeal is such that it is beyond his pecuniary 
jurisdiction 1W5 A L.j 681=1935 A. 

A0(\ 

Appeal —5ee 8 Luck 477=1^4 I.C. 978= 
1933 0 207. ^ * 

Revision —Unless a lower appellate Court 
acts with illegality or irregularity its order 
rejecting an application for leave to appeal 
as a pauper cannot be revised by the High 
Court 30 I C 86 In appropn^e cases 
revision would be allowed 9 R 92—132 I.C. 
707=1931 R. 131 (32 A 623, Diss ) ^ ^ 

0. 44, R 2 —The appeal is said to be filed 
on the day on which application for leave to 
appeal as pauper is made though (Tourt-fee 
is paid before ihe end of inquiry [2 A 241 
(P.C), Foil.] 32 I C 630=9 Bur L T 69 
0. 45, R l.-High Court has no power 
under O 45 to add parties pending 
to the Privy Council. 3 R. 474 ; 92 I.C. 122 
=1926 R. 9. Application for leave to appeal 
to Pnvy Council— Review petition suc- 
cessful— Reversal in appeal— Fffect on ori- 
ginal application 4 I. 445=77 I.C. 869. 
“Final order"— Meaning of— Order of re- 
mand in appeal directing admission of docu- 


ment excluded by lower Court from evidence 
— Appeal to Privy Council. 154 I.C. 942. 

0.45, R. 3.— A ceitificate issued under 
0. 45 must clearly show whether it fulfils 
the conditions of S. 110 or is other-wise a 
case fit for appeal to Privy Council under 
S 1C9 44 M 293=48 I A. 31=40 M.L.J. 
229 (PC). Where many important and 
wide reaching questions of law are mvolved 
in a decision sought to be appealed against> 
the case is "otherwise a fit one for appeal 
to His Majesty in Courcil” within R. 3, 7Z I.C. 
390; 1914 M W. N 162 See also 6 0. W. N. 
211=1929 0 243. Where the applicant for 
leave to appeal to Privy Council, knowing 
full -well that the requirements of S. 110, art 
not fulfilled, omits to say and is unwilling to 
say explintly how his case is a fit one for 
appeal, the petition deserves to be summari- 
ly dismissed on that sole ground 1936 R.D. 
120 ' 

0, 45, Rr. 3 and 4.— There is no provision 
of law authorising one application for lea^ 
to appeal in two separate suits and appeals. 
Where one such application is filed it is not 
open to the party to file another application 
out of time It is however open to him tt> 
amend the application by confining the prayer 
for certificate to one of the cases. 140 I.C. 
70=1932 L. 441. 
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[Nagpur.] F*>/' '■iil-iLiic (Z) ol R. 3 of 0. 45, the following sub-rules shall be 
substthtied, namt-ly — 

“(2j Ujwn receipt of such petition, the Court, after sending for the record, and 
ad'tci ftxuiK a day for hcarmg the applicant or his pleader and hearing him accordingly if 
lu appe.ais on that dai. iiia> disnns- the petition. 

(3) Unless the Court clistms&es the petition under sub-rule (2), it shall direct notice 
to be ser\td on the opposite party to show cause why the said certificate should not be 
granted.'' 

4. For the purposes of pecuniary valuation, suits involving substantially 

the same questions for determination and decided by 
Consolidation of suits. game judgment may be consolidated : but suits 

decided by separate judgments shall not be consolidated, notwithstanding that 
they involve substantially the same questions for determination. 

5. In the event of any dispute arising between the parties as to the amount 

or value of the subject-matter of the suit in the Court 
Remission of dispute to of first instance, or as to the amount or value of the 
Court of first instance. subject-matter in dispute on appeal to His Majesty in 
Council,theCourtto which a petition for a certificate is made under rule 2 
may, if' it thinks fit, lefer such dispute for report to the Co irt of first instance, 
which last-mentioned Court shall proceed to deleimine such amount or value 
and shall return its report together with the evidence to the Court by which the 
reference was made. 

Effect of refusal of certi- 6- [S. 601. j Where such certificate is refused, 
ficate. the petition shall be dismissed. 

7. [S. 602.] (1) Where the certificate is granted, the applicant shall, 


Notes., 

0.45, R. 4.— Under R. 4 consolidation for 
purposes of valuation for leave to appeal to 
the Privy Council is admissible only when the 
suits in question involve substantially the 
same questions for determinaton and have 
been decided by the same judgment. 44 M.L,J. 
424=1923 M. 602. R, 4 allows consolidation but 
only to make good a defect of pecuniary valu- 
ation and not a defect of any other kind. 69 1. 
C. 525=1923 N. 198 . 70 1.C. 782, 6 P.L J. 97= 
2 P.L T. 157 ; 3 P L J 446=45 I.C. 551 , 50 B. 
753, The word “judgment" refers to the 
judgment appealed against (»,« , the judgment 
of High Court) and not the judgment of the 
Court below. Even where the judgments 
delivered were separate, if one is merely a 
copy of the other except for a few altera- 
tions, the two should be regarded as the same 
judgment 34L.W. 817=61 M.L.J.692 (50 
B. 753, Foil.) 

0, 45,R. 5.— A defendant who had con- 
sistently acquiesced in a finding as to valuation 
and Court-fee cannot re-open it to enable him 
to prefer an appeal to Privy Counal. 42 B. 
609=20 BomL.R, 418; 30 I C. 204=2 O L.J 
208. When a reference is made under this 
order to a Court of first instance, the Court 
must carry it out itself ; it should not remit 
the investigation to some other officer. 34 
I C 203=43 C 225. Where an application for 
leave to appeal to Privy Council against an 
order of High Court diitntssing on appeal 
hts peUtion for adjudication of the respond- 
ent states that he has no information as to 
the assets and liabilities of the respondent, 
High Court will decline to refer the question 
of the value of the subject-matter of the 
appeal to the Court of first instance under 
R.5. 12 R. 355=1934 R. 292. 


O. 45, R 7 : Time for furnishing secc- 
BiTY— P ower OF Court to extend time- 
— Conflict of rulings. — Per King, J. 
(Obiter) —In order to avoid a conflict be- 
tween R. 7 and S. 148, it mus t be held that R 7 
must prevail, both on the principle “generalia 
specialibus non derogant” and on the principle 
that the general discretion given by S. 148 is 
a judicial discretion which can only be exer- 
cised according to law and not in contraven- 
tion of law. 1933 A L.J 207=1933 A. 241= 
55 A. 432=143 I.C. 559 (F.B.). 

Per Mukerji, Ag. C. J and King, J. (Nia- 
maiullah, J., dissenting)|— Court has no dis- 
cretion to extend the lime beyond 150 days 
from the date of decree or order appealed 
against as the language of Privy Council 
Rules, R. 9, even though very wide, cannot 
override 0. 45, R. 7. R. 9 was never 
intended to sanction the allowance of any 
further period , and 0. 45, R 7 and the Privy 
Council Rule should be taken as parts of the 
same legislative scheme and should be con- 
strued so as to avoid any inconsistency. 1933 
A.LJ. 207=1933 A. 241=55 A. 432=143 I.C 
559 (FB). (55 M. 835. Foil , 51 B 430, 
Diss.) 39 C.W.N «1 ; 159 I.C 232=1935 L 
733. ^ There is no inconsistency between the 
provisions of 0. 45, R. 7 and R. 9 of the Privy 
Council Rules. The latter does not refer to 
orders which may be passed by the Court 
previous to the cancellation of the certificate 
but is intended to cover merely inadental 
orders necessitated by the cancellation of the 
certificate. 159 I.C. 232=1935 L. 733 Time 
for furnishing security and deposit cannot be 
extended by more than six weeks. 44 A. 216 
=20ALJ 13.44A.242=20 ALJ 51, 4R. 
216=1927 R. 20 Period of six weeks from 
date of certificate cannot be extended. lOS 
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within 1 [ninety days or such further period not 
sixty days, as the Court may upon cause 
shown allow] liom the date of the decree complain- 
ed of, 01 within six weeks from the date of the 
grant of the certificate, whichever is the later date,— 

(fl) furnish security 2[in cash or in Government securities] for the costs 
of the respondent, and 

(i?) deposit the amnunt required to defray the expense of translating, 
transcribing, indexing, and transmitting to His Majesty in Council a correct 
copy of the whole record of the suit, except— 


Leg. Ref. 

1 Substituted for words 'six months* by 
Act XXVI of 1920. 

® Inserted by ibid- 


Notes. 

I C 585=1927 P 330, 1929 P.431. Decree 
amended on review— Leave to appeal to 
Privy Council— Limitation 4 L 185=75 
I.C. 520. The High Court has no power to 
extend time or excuse delay m the matter of 
furnishing security for the costs ut the res- 
pondents in an appeal to His Majesty in 
Council beyond the period given by S 1 of 
Act XXVI of 1920 18 L.W 29=74 I C 703 
{1)=1924 M 44; 70 I.C. 937=25 OC 254. 
See aUo 55 M. 835=138 I.C 663=1932 M. 484 
=62M.L.J.66S [ISL.W. 29. Foil.; 51B 430 
(F B ) . Diss ] ; 7 Luck. 528=136 1 C 336 , 132 
I.C. 438=33 Bom,L.R. 487=1931 B. 278. Both 
under this rule and under R. 9 of the Privy 
Council Rules, the Court has the power not 
only to extend the time for making the depo- 
sit and for furnishing the security, but also 
to change the form of the security. [51 B. 
430 (F B ), Rel. on ] 132 I C 438=33 Boni.L. 
E 487=1931 B 278. The mere inability of a 
party to raise the requisite funds is not a 
sufficient ground to justify an extension of 
time for furnishing security. 55 M. 835=1932 
M 484=62 M L.J 665. But see next case 
conira. The High Court can extend time for 
furnishing, security hut it should not do so 
without cogent reasons. 6 OLJ. 149=50 
I.C 907 ; 65 I C. 450; 49 I.C 892; 10 C 
67; 1926 R. 44=94 I.C. 590; 103 I.C 
213 (1)=1927 P.332: 51 B 430=1927 B 217 
(PC). See a/so 1929 P.431. In a case to 
which 0 45, R. 4, does not in terms apply as 
when the appeals arise out of one and the 
same suit and not out of two separate suits, 
the High Court has no inherent power for 
consolidating appeals to the Privy Council 
for the purpose of security for costs. 1936 
A.L.J. 1025=1936 A. 832 When two appeals 
are consolidated for valuation, and a joint 
certificate is granted, both the appeals will be 
stayed if security for costs is not deposited 
in any of them. Security has to be furnished 
in respect of each appeal though consolidated. 
4P.LJ 198=1919 PH.C.C. 139 Security 
must be in cash or Government security. 66 
I.C. 548. Application to furnish security m 
form other than cash or Government securi- 
ty must be made at the time of granting the 
certificate. 1929 P. 431. A deposit of Gov- 
ernment Promissory Notes by way of secu- 


rity within the time allowed by the Court fs 
valid even though the endorsement in favour 
of ihe Registrar was made beyond the time 
prescribed for furnishing security The 
Allahabad High Court Rules do not say that 
the notes should be endorsed, though no doubt 
the endorsement is the proper form of fur- 
nishing secunty. 1933 A L.J. 276=145 I C 
582=1933 A. 410. Where the applicant was 
asked to furnish security for costs of the 
respondent and also to deposit the translation 
and printing charges, the deposit of the costs 
only and not the translation and printing 
charges is not valid 1933 A L T. 207=1933 
A. 241=55 A 432=143 1 C 559 (F.B ). 

O. 45, R 7 (1) (b) —Where judgment- 
debtor appealed to the Privy Council and 
deposited necessary sum and decree-holder 
made an application to attach so much of the 
deposit as would eventually be found not to 
he required for the purpose for which it was 
entrusted to Court hut did not put any figu- 
res to suggest that there was any likelihood 
of there being any surplus, the application 
has absolutely no substance and even if the 
application contains such figures it would be 
wholly premature. 119 I C 5=1929 A. 794. 
Security for costs furnished by insolvent— 
Attachment subject to appeal- Permissibility, 
See 9 Pat L T. 969. Judgment-debtor appeal- 
ed to the Privy Council and deposited a sura 
for the costs of the Privy Council and for 
printing charges. Decree-holder applied to 
attach the amount in execution of the decree 
which he had obtained from High Court. 
The idea underlying the application was that 
the decree-holder would attach and obtain 
the amount deposited and would then claim 
to he in a position to contend that the judg- 
ment-debtor had not m deposit the money he 
was required to deposit and to ask that the 
appeal should be therefore dismissed. Held, 
that the manoeuvre was grossly improper 
and an offence to the Court and the nature of 
the application was such as to make it desi- 
rable to consider whether the Court has 
inherent power in suitable case to make 
counsel pay the costs of litigation, 119 I.C. 5 
=19^ A. 794. An application that immoim- 
ble property may he accepted as security 
should he made at or before the making of 
an order granting the certificate. 48 M. 559 
=48 MJy J. 134. Proprietary interest of 
surety is not extinguished Per Stdama», 
Saner} f and Sen, //.—When either immova- 
ble or movable property is offered as secu- 
rity the proprietary interest of the surety is 
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(1) formal documents directed to be excluded by any order of His 
Majesty m Council in force for the time being ; 

(li) papers which the parties agree to exclude; 

(lii) accounts, or portions of accounts, which the officer empowered by 
the Court for that purpose considers unnecessary, and which the parties have 
not specifically asked to be included; and 

(iv) such other documents as the High Court may direct to be excluded: 
i[Provided that the Court at the time of granting the certificate may, 
after hearing any opposite party who appears, order on the ground of special 
hardship that some other form of security may be furnished: 

Provided further, that no adjournm ent shall be granted to an opposite 
party to contest the nature of such security.]^ 

(2) Where the aonlirant nrefers to nrint in India +Vip nf iUa 

Page 1110. 

. 1 n TT.V r 7 Ee-mnubcr the present sub- 

required from the Secretary o defence of the suit, from any 

m ^atei 3rd Morch 1936 

^ page 295,) 


ma P iULftmutB WL 

to be done by him m his official capacity." 

8. [S. 603.] Where such security has been 
Admission of appeal and furnished and deposit made to the satisfaction of the 
rrocedwe ttc«on. Court, the Court shall- 

(o) declare the appeal admitted, 

{b) give notice thereof to the respondent, 

(c) transmit to His Majesty m Council under the seal of the Court a 
correct copy of the said record, except as aforesaid, and 

(d) give to either party one or more authenticated copies of any of the 
papers in the suit on his applying therefor and paying the reasonable expenses 
incurred in preparing them. 

9. [S. 604.] Atany time before the admission of the appeal the Court 
Revocation of acceptance may, upon cause shown, revoke the acceptance of any 
of seennty. sudi security, and make further directions thereon. 


Leg. Ref. 

1 Inserted by Act XXVI of 1920. 

Notes. 

not automatically extinguished and merely a 
first charge is created on the security which 
will have to be available in the first in'itance 
forthepurpose for which it has been offered. 
Although the depositor cannot defeat that 
purpose, his power of disposal of his security 
subject to that charge will subsist, and his 
interest in the surplus which may remain 
over is both transferable and attachable. It 
is not only permissible to a decree- holder to 
atti^ the secunty but he has a right to do so 
subject always of course to the first charge 
created and the Court has no discretion to 
refuse his prayer. The only condition which 
the Court issuing an order for attachment 
•must impose is that the previous charge 
created in the properly is no way to be affect- 


ed 0. 21, R. 52, is specially applicable 
to attachment of property in the custody of 
any Court or public officer. 1930 A.L.J. 402 
=1930 A. 225 (F.B ). See also 148 1.C 864= 
n O.W.N. 37e»=1934 0. 139=9 Luck. 534. 

0. 45, R 8,— A deposit made out of time 
is not one made to the satisfaction of Court 
within R 8. The periods both for security 
and deposit are identical. 1923 A. 572=84 1. 
C 535. Omission to give notice to the 
respondents of the admission of an appeal to 
Privy Council is no suffiaent ground for re- 
hearing provided the respondents in fact 
knew of tiie admission 22 Bom.L.R. 550=59 


IV-./ [^r . 

0,45, Rr 9 and 10,— An application for 
the enhancement of the amount of security 
for costs furnished by an appellant to the 
Privy Council can, after the admission of the 
appeal, be made under R. 10 only and not 
under R. 9. 491.C.893. 


0. 45, R. 13] The Code of Civil Pboceduee (V of 1908). lUJ 


i[9-A. Nothing in these rules requiring any notice to be served on or 
. . given to an opposite party or respondent shall be 
power ^ deemed to require any notice to be seived on or given 

tothelegalrVesentativeofan^ deceased op^site 
party or deceased respondent in a case, where such 
opposite party^ or respondent did not appear either at the hearing in the Court 
whose decree is complained of or at any proceedings subsequent to the decree 
of that Court: 

Provided that notices under sub-rule (2) of rule 3 and under rule 8 shall 
be given by affixing the same in some conspicuous place in the Court-house of 
the Judge of the District in which the suit was originally brought, and by publi- 
ationin such newspapers as the Court may direct.] 

Loc. Am —[Rangoon.] Substitute the following far R. 9-A, — 

“9-A. Nothing in these rules requiring any notice to be served on or given to opposite 
party or respondent shall be deemed to require any notice to be served on or given to an 
•opposite party or respondent who did not appear ather at the hearing in the Court whose 
■decree is complained of or at any proreodings subsequent to the decree of that Court, or on 
or to the legal representative of any ‘‘uch opposite party or respondent if deceased : 

Provided that notices under sub-rule (2) of R. 3 and under R 8 shall be given by 
afi5xing the same in some conspicuous place m the Court-house of the Judge of the District 
in which the suit was originally brought, and by publication in such newspapers as tiie 
Court may direct ’’ 

10. [S. 505.] Where at any time after the admission of an appeal but 
, . . before the transmission of the copy of the record. 

Power to order further except as aforesaid, to His Majesty in Council, 
serant, or payment such security appears inadequate, 

or further payment is required forthe purpose of translating, transcribing, 
-printing, indexing or transmitting the copy of the record, except as aforesaid, 
the Court may order the appellant to furnish, within a time to be fixed by 
the Court, other and sufficient security, or to make, within like time the required 
payment. 


Effect of failure to com. 11. [S. 606.] Where the appellant fails to com- 
ply with order. ply with such order, the proceedings shall be stayed, 

and the appeal shall not proceed without an order in this behalf of His 
Majesty in Council, 

and in the meantime execution of the decree appealed from shall not be 
stayed. 

12. [S. 607.] When the copy of the record, except as aforesaid, has been 
transmitted to His Majesty in Council, the appellant 
Refund of balance dc- obtain a refund of the balance (if any) of the 
‘ amount which he has deposited under rule 7 . 

13. [S. 608.] (1) Notwithstanding the grant of 
Powers of Court pending a certificate for the admission of any appeal, the 
appeal. decree appealed from shall be unconditionally execut- 

ed, unless the Court otherwise directs. 


ijeg. Aci. 

^ Rule 9 A was inserted by Act XXVI of 
1920. 

Notes. 

0, 45, R. 13.— High Court has power to 
stay execution of a decree notwithstanding 
•that _ an appeal from such decree has been 
admitted by special leave of His Majesty in 
Council. 38 C. 335=13 CL J 529=38 1.A. 74 
<P.C.) ; 57 1.C. 382=24 C.W.N. 265. High 
Court has inherent power to stay execution 


in view of an intended appeal to Privy Coun- 
cil. 40 C 955=16 CL.J. 508. See also 150 
I.C 446=1934 A.L.J. 1191=1934 A. 585. 
Apart from R. 13, under which High Court 
has powers to stay further proceedings in 
the suit, as distinguished from proceedings 
in execution, it is well settled that High Court 
has abundant inherent power to stay such 
proceedings in a suitable case, pending appeal 
to Privy Council. 59 CL.J. 440=38 C W N. 
795=1934 C. 823. St^ of execution— 
Grounds for. IS I.C. 187=234 P.L.R. 1912. 
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(2) The Court may, If it thinks fit, on special cause shown by any party 
interested in the suit, or otherwise appearing to the Court,— 

(a) impound any moveable property in dispute or any part thereof, or 

(5) allow the decree appealed from to be executed, taking such security 
from the respondent as the Couit thinks fit for the due performance of any 
order which His Majesty in Council may make on the appeal, or 

(c) stay the execution of the decree appealed from, taking such security 
from the appellant as the Court thinks fit for the due performance of the decree 
appealed from, or of any order which His Majesty in Council may make on the 
appeal, or 

(d) place any party seeking the assistance of the Couit under such con- 
ditions pr give such other direction respecting the subject-matter ot the appeal, 
as it thinks fit, by the appointment of a receiver or otherwise. 

14. [S. 609.] (i) Where at any time during the pendency of the appeal 

the security furnished by either party appears in- 
adequate, the Court may, on the application of the 
other party, require further security. 

(2) In default of such further security being furnished as required by 
the Court,— 

(a) if the original security was furnished by the appellant, the Court 
may, on the application of the respondent, execute the decree appealed from as 
if the appellant had furnished no such security; 

(b) if the original security was furnished by the respondent, the Court 
shall, so far as may be practicable, stay the further execution of the decree, and 
restore the parties to the position in which they respectively were, when the 
security which appears inadequate was furnished, or give such direction respect- 
ing the subject-matter of the appeal as it thinks fit. 

15. [S.610] (1) Whoever desires to obtain execution of any order of 


Notes. 

A subordinate Judge has no jurisdiction to 
stay execution of a decree of the High Court 
The only Court which can stay execution is 
the High Court. 3 P.L.J 40=42 IC 83S. 
Decree of High Court executed— Appeal 
thereafter to Privy Council— High Court has 
power to demand security from the re'spon- 
dent. 96 TC 245 (2) =50 B 453=1925 B. 
425. The word "Court” in the first para, of 
R. 13 means a High Court, (Ibta) An 
application for stay of execution under R. 13 
cannot be entertained by the Court till the 
certificate for appeal to the Privy Council is 
Sranted The presentation of a petition 
under 0, 45, Rr. 2 and 3 is not an appeal. 16 
LC. 845; 18A.L.J 142=54 I C. 561=42 A. 
170. O. 45, R. 13 _ has no application 
where the pai ty applied for the stay of pro- 
ceedings in the Court below as distinct 
from the stay of execution of a decree. 150 
I.C 446=1934, ALJ 1191=1934 A. 585. 
Appeal to Privy Council from mortgage 
decree— Stay of execution on security and 
appointment of receiver— Dismissal of appeal 
—Liability of sureties-Extent of. ISO LC. 
177=1934 P 176 

0. 45, R. 13 (2) (d)-It is com- 

petent to the High Court to appoint a 
receiver to an estate which is the subject- 
matter of an appeal for which special leave 
has been granted by the Privy Council. (38 
C MS, Foil ; 10 C.L.J. 326 and 27 C. 1, Ref.) 
MLC-jW? — 4 P.L.J, 482. See also 150 LC. 
177— 1934 P. 176. Suit for enhancement of 


maintenance— Trial Court holding suit to b® 
maintainable— Appellate Court refusing to 
entertain appeal- Appeal to Privy (jouncil— 
Stay of suit refused. 30 Bom.L,R 126. 
Where a mortgage suit was directed to be 
re heard by the High Court and during the 
pendency of an appeal to the Privy Council 
against that order one of the parties applied 
for stay, held, that High Court had power 
under R. 13 to stay the proceeding pending 
disposal of the appeal 34 C W N, 631=1931 
C. 79. 

0 45, R. 15.— The provisions of R. IS are 
mandatory. Where a decree for pre-emption 
passed by the Chief Court on appeal was 
reversed by the Privy Council, and the trial 
Court passed, at the request of the pre-emp- 
tor, an order by way of restitution directing 
payment to his creditors out of the pre- 
emption money deposited by him, before the 
order of His Majesty in Council had been 
transmitted to it from the Chief Comt under 
R 15, the order of the trial Court made in 
violation of its provisions is quite irregular 
if not altogether without jurisdiction. 160 1. 
C 814=1936 OWN. 262=1936 0. 185. 
“Execution", meaning of. 37 A, 567=13 A. 
L.J. 769 ; 64 LC. iSl Right of person not a 
party to Privy Council appeal to apply for 
restitution. 32 M.L.T. 249 (H-C ) ; 75 I C 
219=1924 M. 95. R 15 should not be con- 
strued as restricting the only possible* 
evidence of an order in Council to the 
certified copy. It is intended to ensure that 
proper information on the subject of am 
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, ^ , -His Majesty in Council shall apply by petition, accom- 

«d.To£”King°mSSci' ? “Rifled copy of the d«ree passed or 

order made in appeal and sought to be executed, to 
the Court from which the appeal to His Majesty was preferred. 

(2) Such Court shall transmit the order of His Majesty in Council to the 
Court which passed the first decree appealed from, or to such other Court as 
His Majesty in Council by such order may direct, and shall (upon the applica- 
tion of either party) give such directions as may be required for the execution 
of the same; and the Court to which the said order is so transmitted shall 
execute it accordingly, in the manner and according to the provisions applicable 
to the execution of its original decrees. 

(4) When any monies expressed to be payable in British currency are 
payable in India under such order, the amount so payable shall be estimated 
according to the rate of exchange for the time being fixed at the date of the 
making of the ordei [* * *]i for the adjustment of financial tiansactions bet- 
ween the Imperial and the Indian Governments. 

[(4) Unless His Majesty in Council is pleased otherwise to direct, no 
ordei of His Majesty in Council shall be inoperative on the ground that nO' 
notice has been served on or given to the legal representative of any deceased, 
opposite party or deceased respondent in a case, where such opposite party or 
respondent did not appear either at the hearing in the Court whose decree was 
complained of or at any proceedings subsequent to the decree of that Court, but 
such order shall have the same force and effect as it it had been made before 
the death took place.] 2 

Loc. Am. — [Allahabad.] Rule 15 (1). Subatituic the following rule.— 

(1) Whoever desires to obtain:— 


Leg. Ref. 

The words 'by the Secretary of State for 
India in Council with the concurrence of the 
Lords Commissioners of His Majesty's 
Treasury have been omitted by the Govern- 
ment of India (Adaptation of Indian Laws) 
Orders, 1937. 

* Sub-rule (4) inserted by Act XXVI of 
1920. 

Notes. 

order in Council should be supplied to the 
Courts in India. 33 M L J. 300=41 I C 629 
High Court when it acts under R. 15 cannot 
consider or discuss the effect of the order in 
Council. 31 P.L.R. 182=123 1.C 277. Order 
of His Majesty in Council— Transmission of 
—Power to impose conditions. 66 1.C. 982= 
1922 0. 34. Where the order of the Privy 
Council has been transmitted to the lower 
Court at the instance of one of the successful 
parties it is not necessary that any person 
interested in the execution of the decree 
should obtain a separate transmission order. 
55 M. 856=137 1.C. 645=1932 M. 440=62 M. 
LJ. 698, Under 0.21,R.1S some of the 
decree-holders who have obtained permission 
under _ 0. 45, R. IS can execute the Privy 
Council decree on behalf of all the decree- 
holders though some were dead at the time 
of the Privy Council decree. 58 1 C. 212=1 
PX.T, 426. Where the appellants had 
obtained leave to appeal to the Privy Council 
but before the transcript record had been 
sent to England the parties settled their dis- 
putes by a compromise and applied to the 
High Court for amendment of the decree in 
accordance with the terms of the compromise, 
1-140 


held, that the decree could be so amended 
and that 0. 45, R 13 was not bar to the same 
116 IC 459 (!) =1929 L. 427 The High 
Court at Patna has no jurisdiction to execute 
an order in Council passed in an appeal from 
the Calcutta High Court on appeal from a 
Subordinate Court m Behar. An application 
for the execution of such an order should be 
to the High Court at Calcutta. 2 P.L J 684 
=43 I C 457, Where party with order in 
Council is delaying or refusing to lodge the 
order, opponent can move High Court with 
certified copy 5 P. 461=94 1.C 813=51 M. 
LJ. 586=1926 P.C 31 (PC) Applicability 
of rule to proceedings under S. 144, C. P. 
Code. See 6 P. 252 

0 45, R 15, sub-R. (2).— The mandamus 
of R. 15, sub-R. (2) is clear and obligatory on' 
a Sub-Court The Court is bound to execute 
the decree of the Privy Council and neither 
the Sub-Court nor even the High Court has 
the jpower to stay execution or adjourn an 
application for execution on the ground that 
an application for revision of the Privy 
Council decree sought to be executed was 
pending before the Privy Council 12PatX. 
T. 145=132 IC 359=1931 P. 203. Where 
Privy Council directs that the costs, incurred’ 
^ the successful appellant in the Judicial 
Commissioner's Court, should be paid by the 
respondent, such costs include the printing 
charges and other expenses incurred by the 
appellant in the Judicial Commissioner's 
Coun for presentation of the appeal to the 
Privy Council, and the appellant is also enti- 
tled to the costs of the execution. 167 I.C. 
879=1937 Pesh. 3. 
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(a) execution rd aii” Older of His Majesty in Counal or, 

(b) \vhcie an appeal has been dismissed by His Majesty in Council for want of 
prosecution, an order oE the Court from which the appeal to His Majesty was preferred 
terminatinj; proceedings and determining the costs, ^all apply to the said Court by a 
■petition, aLCompaiucd by a certified eppy of decree passed or order made by His Majesty m 
'Council of which execution is desired or to which effect ig to be given and a memorandum 
of all costs incurred in India that are claimed in pursuance thereof. 

16, [S. 611.] The order made by the Court which executes the order of 
His Majesty in Council, relating to such execution, 
Apeal from order relat- ghjii jjg appealable in the same manner and subject to 
mg 0 execu ion. orders of such Court relating 

to the execution of its own decrees. 


117. — (New.) Where a certificate has been given under section 205 (1) of 
,1 Government of India Act, 1935, the provisions of 

Appeal, to Fedtul Courts appeals to the 

Federal Court as they apply in relation to appeals to His Majesty in Council 
and references in this Order to His Majesty in Council and to any Order of 
His Majesty in Council shall be construed as references to the Federal Court 
and the rules of the Federal Court:— 


Provided that 


(a) rule 3 of this Order shall have effect as if at the end of sub-rule (1) 
thereof there were inserted the words “apart from any question of law as to the 
interpretation of the Government of India Act, 1935, or any Order in Council 
made theieunder,” 


(b) where the only ground of appeal slated in the petition is that any 
question of law as to the interpretation of the Government of India Act, 1935, 
or any Order in Council made thereunder has been wrongly decided, the petition 
need not pray for such a certificate as is mentioned in rule 3, and the like pro- 
ceedings shall be had thereon as if such a certificate had been given except that 
iio security shall be required for the costs of the respondent. 


ORDER XLVI. 

Reference. 

1. [S. 617.] Where, before or on the hearing of a suit or on appeal in 
which the decree is not subject to appeal, or wheie, in 
iScourt the execution of any such decree, any question of law 

® ■ or usage having the force of law arises, on which the 


Leg. Ref. 

^ This rule has been newly inserted by the 
‘Government of India (Adaptation of Indian 
Laws) Order, 1937. 

Notes. 

0. 46, R. 1.— No reference lies to the High 
'CJourt of the N. W. Provinces where the ques- 
tion involved is one of fact and not of law. 
II I.C. 671. Under R. 1, a reference to the 
High Court on a question of law is only per- 
missible when the Court trying the suit or 
appeal or executing the decree entertains a 
reasonable doubt ; but where the Court had 
no doubt about the matter but was faced with 
•the problem 6f having to decide between law 
and equity, it is for the Court to decide the 
question for itself and a reference is incom- 
petent. 34 P L.R, 544=141 1.C. S72=1933L. 
402. A reference is incompetent where the 
order or decree is appealable 10 P. 471=133 
I.C 766=1931 P. 253. Tt is not the object of 
R. 1 that subordinate CJourts should be enab- 
led to relieve themselves of the necessity of 
•deciding difficult questions arising before 


them and to make a reference to High Court 
calling upon it to do what could have been 
done by the subordinate Courts. SS A. 648= 
1933 A L. 1.1468=1933 A. 597. Reference- 
Distinction between right of reference and 
right of appeal— Reference to be limited to 
cases of reasonable doubts as to question of 
law. SO A. 839=115 1 C. 630. An error of 
law is included in the second category of R. 
1 but the error must be apparent on the face 
of the record. There cannot be such an error 
where the question is highly difficult and con- 
troversial and the Court has arrived at a 
decision after consideration of all the points. 
Where, however, the judgment was delivered 
without notice to the parlies and by reason of 
the fact that the Judge ceased to hold office 
subsequently, the aggneved person lost a 
right to apply for leave to appeal under cl. 
(13) of the Letters Patent, held, that there 
was an error of procedure apparent on the 
face of the record and that it was a fit case 
for reversing the entire judgment on that 

ground. 6 R. 794=114 I.C 687=1929 R. 70. 
Section 113 read with R. 1 permits reference 
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Court trying the suit or appeal, or executing the decree, entertains reasonable 
doubt, the Court may, either of its own motion or on the application of any of 
the parties, draw up a statement of the facts of the case and the point on which 
doubt is entertained, and refer such statement with its own opinion on the point 
for the decision of the High Court. 

2. [S. 618.] The Court may either stay the pro- 
Court may pass_ decree ceedings or proceed in the case notwithstanding such 
reference, and may pass a decree or make an order 
■ contingent upon the decision of the High Court on the 

point referred ; 

but no decree or order shall be executed m any case in which such refer- 
ence is made until the receipt of a copy of the judgment of the High Court 
upon the reference. 

3. [S. 619.] The High Court, after heaiing the parties if they appear and 
desire to be heard, shall decide the point so referred, 
Judgment of High Court transmit a copy of its judgment, under the 

Ss^oXT'aKord^ ““ signature of the Registrar to the Court by which the 
reterence was made; and such Court shall, on the 
receipt thereof, proceed to dispose of the case in conformity with the decision 
of the High Court. 

^ ^ , 4. [S. 620.] The costs (if any) consequent on 

cCosts of reference to High ^ reference for the decision of the High Court shall 
be costs in the case. 

5. [S. 621.] Where a case is referred to the High Court under rule 1, the 

^ , , , High Court may return the case for amendment, and 

JSrVm£m‘fe«nT may alter, cancel or set aside any decree or order 
which the Court making the reference has passed or 
made in the case out of which the reference arose, and make such order as it 
thinks fit 

6. [S 646-A.] (1 ) Where at any time before judgment a Court m which 

a suit has been instituted doubts whether the suit is 
, Power to refer to High cognizable by a Court of Small Causes or is not so 

with a statement of its reasons for the doubt as to the 

nature of the suit. 

(2) On receiving the record and statement, the High Court may order 


Notes., 

to High Court of only such cases as do not 
admit of further appeal. 130 P R. 1916=37 
l.C. 227. Subordinate Courts mthe Punjab 
are bound to follow the decisions of Chief 
Court and cannot make a reference on a ques- 
ton of law, already decided by Chief Court, 
unless such decision is questioned by a judg- 
ment of the Privy Council. 20 IC. 194=5 
P.R. 1914. Where no appeal lies to an appel- 
late Court, Court has no jurisdiction to make 
a reference to High Court under R. 1. 18 I C. 
314=61 P.R. 1913. No reference can under 
R. 1, be made in suits or appeals in which the 
decrees are subject to an appeal 54M.LJ. 
■66. Where the referring Court has no rea- 
sonable doubt on the question of law referred, 
no reference can be made. (Ibid.) The word 
“Court" means Court of Civil Judicature. 54 
l.C. 564=22 0 C. 319. The functions of a 
Collector in execution of a decree do not 
make him such a Court as to empower him to 
make a reference. (Ibid.) Reference cannot 
be made to High Couit on the mere ground 
that there are conflicting rulings on any parti- 
'cular matter of law. 18 l.C 977=15 O.C. 


380 Where a Court entertains a reasonable 
doubt regarding a question of law a referen^ 
to High Court can be made. 48 A. 188=93 
l.C. 24=1926 A.204; SO A. 839=115 l.C 630. 
A reference can only be made m a suit or an 
appeal and not in proceedings under S. 93 of 
the Bengal Tenancy Act which are in the 
nature of an application. 151 I C 721 (1) = 
38 CW.N. 499=1934 C 566. 

0.46, R. 5— Rule 5 is wide enough to 
enable High Court to quash the order of ref- 
erence m^e by a Subordinate Judge under 
R. 1 30 Bom L.R. 1627; 118 l.C. 692, 1929 
B. 30. When High Court hears a reference. 
It acts like a Court of Appeal quite as mu(^ 
as It undoubtedly does when it hears an appli- 
cation for revision. 25 C.W.N . 81=32 Ci J. 
43^ But a power of reference is not a modi- 
fied form of appellate jurisdiction A Court 
to which a reference can be made is not neces- 
sarily authorised to hear appeals fiom the 
Court making a reference. 4? A. 513=23 A.L. 
J, 385=1925 A. 380 (F.B.) , 

0. 46, Rr. 6 and y.-S-ffg F21 CWN. 784= 
27 CL. J. 96. 
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the Court either to proceed with the suit or to return the plaint for presentation 
to such other Court as it may in its ojrder declare to be competent to take cogni- 
zance of the suit. 

7. [S. 646-B.] (1) Where it appears to a District Court that a Court sub- 
ordinate thereto has, by reason of erroneously holding 
Powei to district Court a suit to be cognizable by a Court of Small Causes or 
to submit for revision pro- jjg go cognizable, failed to exercise a jurisdiction. 

S rS, vested m it by law, or exercsed a jnrisd.ction not so. 

causes. vested the District Court may, and if required by a 

party shall, submit the record to the High Court with 
a statement of its reasons for considering the opinion of the subordinate Court 
with respect to the nature of the suit to be erroneous. 

(2) On receiving the record and statement the High Court may make 
such order in the case as it thinks fit. 

(3) With lespect to any proceedings subsequent to decree in any case 
submitted to the High Court under this rule, the High Court may make such, 
order as in the circumstances appears to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply with any requi- 
sition which the District Court may make for any record or information for the 
purposes of this rule. 

Loc Ams — [Allahabad, Bombay, Otidh and Sind ] Add after R. 7 to 0 46.— 
8. R 38 of 0 41, shall apply, so far as may be, to proceedings under this Order. 

ORDER XLVII. 

Review. 

Application for review of 1. [S. 623.] (1) Any person considering himself 
judgment. aggrieved — 

Notes. of review which is otherwise vested in the 

0, 46, R. 7.— Under R. 7, District Judge is Judge especially when by S 141, the provi- 
bound, if required by a party to submit the sions of that Code are to be followed in alli 
record to High Cdurt with a statement of his proceedings in any Court of civil jurisdiction, 
reasons. For that purpose, it is immaterial 1937 L. 82. The provisions of 0. 47 would 
whethertheorder forming the subject matter apply to review applications in appeals pre- 
is that of a Small Cause Court or a Sub- ferred under Letters Patent 29 BomL.R. 
Judge. 28 NL.R. 54=137 IC. 88=1932 N 371=101 1.C. 766=1927 B 232 In order to 
70. When tvro Courts, namely, a Sub-Court set aside a consent decree on the ground of 
and a Court of Small Causes, make contradic- fraud, a separate suit should be instituted, 
tory orders as to jurisdiction to receive a The decree cannot be set aside undei 0.47. 
plaint, it is the duty of the appellate Court to 144 I.C. 82 Tune for review application. US' 
make a reference to High Court whether the I.C. 314=1929 5. 38. Order disallowing 
party asks for it or not. 17 N.L.J 169=1934 review application is revisable. 115 1 C. 314= 
N. 257. A plaint was filed in Court of the 1929 S. 38. The discretionary powers of 
Second Class Subordinate Judge. That revision vested in High Court by S. 11 5_ are 
Court considered that the case was cogniza- not m any way controlled by the provisions 
ble by the Court of Small Causes and return of 0. 47 ; such powers are intended to apply 
ed the plaint for presentation to appropriate even to orders disallowing a review applica- 
Court. The latter Court however held that tion. (26 A. 572, Diss. from ; 29 A. 468 and 31 
the suit was not triable W it and returned the A. 610, Rel on.) IIS I.C. 314=1929 S. 38. An 
plamt to the applicant. The applicant applied application for review of an order under R. 
-in revision asking High Court to determine 1, if found to be barred by limitation, may 
which Cburt had jurisdiction to entertain the under appropriate circumstances be treated 
suit. HeW, that the correct procedure would as an application under S 151 if the Court is 
have been to make an application to the Dist- satisfied that there has been a flagrant abuse 
rict Judge under the provisions of R. 7. (1932 of its own process and it is also open to the 
-N. 70, Ref.) 145 I C 261=1933 N- 221 appellate (Jourt under similar circumstances 

0.47: Appucabiuty.— R ecourse to inhe- to tieat a barred application for review, 
rent powers of Court is not permissible to made to the first Court, as one made under S. 
justify the Court in granting a review which 151 in order to remove an apparent injustice 
■IS specifically provided for by R. 1. 141 I.C done to the applicant and to prevent an abuse 
188 — 1933 L 169, The provisions of 0.47 of the process of the Court. 116 I.C 427= 
are applicable to an insolvency Court. 1527 M 1929 N. 185. Execution case dismissed for 
175=94 1 C. 351=51 M.L.J. 60. As to whether default — Review or application to restore 
R. 1 controls S. 8 (1) of the Presidency under S. 151— Pemedy. 1935 R.D. 318. Non- 
Towns Insolvency Act, see 7 R. 201 Obiter. — service of notice of proceedings — ^Aggrieved' 
The Company law does not affect the power .party— Remedy^ if by review ^or appeal. 1936> 
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(a) by a decree or order from which an appeal is allowed, but Iroin 
-ffhicli no appeal has been preferred, 


Notes. which fall exclusively under R. 1. That the 

R.D. 449 Judgment of Small Cause Court— order was made without jurisdiction is suffi- 
Revision dismissed — Subsequent application cient reason for reviewing the order. 139 I. 
for review ts maintainable. 1935 A L.J. 436= C. 587=34 Bom L.R. 1175=1932 B. S69, 27 
1935 A. 435 As to application for refund of CW.N. 916=1924 C. 83. Misapprehension by 
•Court-fee, in view of appellate decree, see both parties and the Judge as to the nature 
1935 A.W R. 368=1935 A. 455. of the jurisdiction exercised by Court is a 

0. 47, R. 1 : GRoui^Ds for Review.— The sufl&cient ground for review. (46 M 955, 
grounds on which a review is competent are Ref.) 14 L. 453=142 I C. 640=34 P,L R 400 
.different from those on which an appeal =1933 L. 476. Where the decision is based 
under Cl. 10 of the Letters Patent (Lahore) on an obvious misapprehension of the nature 
will lie. Consequently, when a petition for of attachment it is sufficient reason for 

leave to appeal under Cl 10 is refused, it review. 163 1 C 374=1936 L. 486 Fraud 

•cannot be_ treated as an application for practised upon a party m connection with a 
review of judgment. 16 L. 602=1935 L. 330 petition of compromise upon which a decree 
(1). Under R 1 a party has a right to apply was made, is a good ground for review. A 

for a review of judgment to the Court that remedy by suit is an alternative and a more 

has decided the case before an appeal has appropriate remedy, 64 I.C. 259. Power of 
been preferred The grounds on which such making interlocutory orders is not a suitable 
an application may be made are specifically subject for review. 55 LA. 131=54 M.L.J. 
set forth m R. 1, 2 P 676=50 LA. 183=45 423=1928 P. C 49 (P.C). Interlocutory 

M.L.f 578 (PC). In a review application, orders made m chambers— Inherent jurisdic- 
Court should confine only to the matter for tion to review. 32 Bom L R 665. Recourse 
which It has been filed , and where Court to the inherent powers of (Tourt is not per- 
does so decide about other matters, there is missible to justify Court m granting a review 
an illegality or matenal irregularity in the which is specifically provided for by R. 1. 
proceedings. 145 IC 158=1933 R. 151. 141 I.C 188=34 P.L.R. 88=1933 L. 169. See 

S 114 has to be read with R. 1 which pre- also 1936 P 506. If the party to the appeal 
scribes the grounds upon which an apphea- presents Ins case to the Court of Appeal by 
tion for review may be made , and unless the way of cross-objections or otherwise, it is 
case can be shown to be within the terms of manifest that an application for review by 
■this rule, a review ought not to be granted, him is incompetent. 35IC. S29 An appli- 

R 1 must be read as m itself definitive of cant in a review application must confine 

•the limits within which review is permitted himself to the grounds on which the a^hca- 

and the words "any other sufficient reason” tion is admitted. 73 P.R 1911=11 Ilf. 427. 
may be taken as meaning a reason sufficient The ground for review must be something 
on grounds at least analogous to those sped- which existed at the date of the decree. 43 
fied immediately previously. (49I.A. 144, ML.J. 33=70 I 741=1922 M. 227, See 
Foil.) 151 I.C 41=1934 P C. 213=67 M.L J. also 73 1 C. 4=1923 N 70 , 1926 N. 10 (1). 
6(8 (P.C). Accordingly no review lies Point not raised at trial cannot be raised in 

against an order dismissing a suit for review. 47 A. 881 Where lower Court had 

default. 1935 0. W N. 446=1935 0. decided a case following the decision of High 
405. So also m the case of appeal dismissed Court in a connected case which was subse- 
for default 21 A L J. 416=74 I C. 528 , 101 quently reversed on appeal by Privy Council 
I C. 766=1927 B. 232=29 Bom L.R. 371. No the reversal of High Court’s judgment is not 
application for review lies against a decision a ground for review of lower Court's judg- 
in appeal under the Letters Patent. 134 I.C. meat. 43 M L.J. 33=70 I.C 741=192 M. 
•630=12 Pat L.T. 652. a931 A.L J. 187 and 227. See also 11 O.W.N 1287=1934 0. 445 ; 
40 M 651, Foil ) A Commissioner in order 73 I.C. 4=1923 N. 70=161 I C. 324=1936 S. 
■to take accounts may in his discretion and on 34. It is not competent under 0. 47 to obtain 
proper grounds re-open the enquiry into any a review of a consent decree on the ground 
one or more of the items before his report is that the consent decree was obtained by 
made. Until then he decides nothing that is fraud (4 P LJ 205, Foil) 33C.WN. 833 
final and conclusive. 47 B. 593=25 Bora,L. =1929 C. 470=^7 C. 154. .^/jo26S.LR 395. 
R. 280 Revenue (jourt has no power to Consent decree can be set aside only by 
•review a J udgment 138 1 C 465=1932 A.L means of a separate suit. (1922 P.C 11^ 
J 437. Review under Agra Tenancy Act— Foil 1929 C. 470, Rel. on.) 164 I.C 785 (2) 
Change of law subsequent to decision, if =1936 R. 389. Decree on the basis of agree- 
sufficient reason. 18 RD. 658 Whereat! ment between parties as to abiding by deci- 
order under S 44, Presidency Towns Insol- sion in another suit. Decision in another suit 
vency Act, was made by Registrar in Insol- subsequently set aside— Original decree can 
vency, an application for review of his order be reviewed. 5 R. 261=103 I C. 258=1927 R. 
must be made to the Registrar and not to the 189; 138 1 C. 121=1932 M. 223. But see 104 
■Court. Larger powers are conferred on the I.C. 136=31 C W N. 822. Plaintiff can apply 
insolvency Court under S. (1) of Presidency for review when his suit has been dismissed 
Tovvns Insolvency Act in reviewing, rescind- for default under 0 9, R. 8 and he has not 
ang or varying its orders than in proceedings applied under 0. 9. R. 9 to set the order 
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(6) by a decree or order from which no appeal is allowed, or 


Notes., 

aside. Where a plaml is rejected fornon- 
comphance with the order for payment of 
Court-fee a review of that order is permissi- 
ble and the Couit has discretion to restore 
the suit. l7Pat.L.T 766=1936 P. 310. See 
o/jo62C61; but not where plaintiff was 
granted time therefor again and again, and 
he failed to pay in spite of that. 59 M. 975= 
1936 M. 503=70 M.L J. 491. If at all review 
is granted in such a case it is necessary to 
give the defendant notice and an opportunity 
at the earlist possible moment of contesting 
the propriety of the review. {Ibid) 50 1 C. 
327=37 MX J. 59 : 56 C 21 Where the order 
is an ex parte order issued without hearing 
the opposite party, it cannot operate asfM 
judicata and can be reviewed by the succes- 
sor of the Judge who made such ex parte 
Order. 1161 C 101=1929 5. 110. An inferior 
Court has no power of review unless such 
power IS granted by statute. 34 1.C 503 It 
IS not a sufficient reason for granting a re- 
view that if another opportunity is given to 
the applicant he would satisfy the Court that 
its previous order was wrong. 57 I C. 145. 
Where the question decided is one of right 
between the parties and when the matter is 
one of geneial importance review is justified, 
1926 M. 764=50 M.LJ 493. A wrong dcci- 
tion on a question of law, is not a sufficient 
ground for review 24 O.C. 154=63 1 C 344. 
See also 141 1 C. 188=34 P L R. 88=1933 L. 
169; 145 1. C 993=38 L.W. 604=1933 M 662 
=65ML.J.387, 113 IC. 896; 112 I.C 277: 
112 IC. 653=1929 N, 58 It is not a suffiaent 
ground to order a review that the decision 
of the Court was based on a view of the law 
which had been overruled by a Full Bench 
decision 3 P. 134=5 PatL.T. 52. Exposi- 
tion of law by a superior Court contrary to 
that applied after the judgment is no ground 
for review 19 S. L. R. 30=1927 S. 53. 
Because there is a subsequent decision of 
suuerior Court of binding authority on a 
question of law, the prior judgment passed 
on a difierent view of law is not liable as a 
matter of course to be reviewed. 1930 M. 
579. also 18 R D 658 High Court in 
dismissing an appeal on the ground of 
limitation, remarked that in case the view of 
law taken by the High Court were overruled 
by the Privy Council^ in an appeal then 
pending before that tribunal, the appellant 
might apply for a review of judg- 
ment. _ Subsemiently Privy Council reversed 
the view of High Court in that appeal and 
thereupon they applied for a review Held, 
that the application should be granted, 
because the decision of the Pnvy Council 
subsequent to the dismissal of the appeal 
should, in the special circumstances of the 
case, be treated as a sufficient reason ejitsdem 
generis with the discovery of new and im- 
portant matter, which should be deemed to 
be a ground which was in contemplation at 
the date of the decree. 11 O.W.N. 1287= 
1934 0. 445. A mistake or error is hardly 
apparent if, in order to discover it, it is 


necessary to have recourse to the pleadings 
and the evidence. Reliance on a wrong 
authority that had been overruled is no 
ground for review. 141 I.C 427=34 p L K 
254=1933 L. 223 See also 145 I.C. 810=19^ 
P.433; 1929 N. 251 (FB); 1922 PC 12- 
1925 N.2C6 Where a Court by taking to^ 
stringent a view of the title of the suit and 
Its prayer overlooks the substantial rights of 
the party in its judgment which were suffi- 
ciently made clear in the pleadings and 
evidence, there is a good ground for review. 
1930 R. 162. An enoneous view of evidence 
or of law is no ground for review. Also 
grounds, which might be good grounds for 
appeal, would not support an application lor 
review. 34 CW N 696 The mere omission, 
to raise a point of law, which had it been 
raised might and probably would have 
brought about a different result, is not neces- 
sarily a ''mistake or error apparent on the 
face of the record" for which a review can 
be claimed. 13 C. 62 , 20 C.W.N. 1099, 1 P.L. 
J. 625=57 I.C 11 Wrongly applying law is 
no ground for review. 102 1 C 6=1927 N. 
252 Judge failing to consider a decision— 
Noieviewis permissible. 1927 M. 99^106 
I C. 514. A Court can review an order as tO' 
costs if the order is not a proper one. 6 Pat. 
L J. 284=3 P L.T. 67 The production of an 
authority which was not brought to the notice 
of the judge at the first hearing and which 
lavs down a view of the law contrary to that 
taken by the Judge is not a sufficient ground 
for granting a review 57 1 C. 147=1 PX.T. 
561=1921 Pat H C C 152. The Court has no 
jurisdiction to grant a review on a recon- 
sideration of the case on exactly the same 
materials. 37 PLR. 387 A Court has 
jurisdiction to review its own order errone- 
ously made directing delivery of possession 
and the High Court has no power to inter- 
fere in revision. 3 P L J. 5^=48 I C 129. 
New case not to be set up on review. 38 1 C. 
196 Point not raised at the hearing, cannot 
be raised, subsequently in an application for 
review. 100 1 C. 429=13 OLJ 507. The 
mere fact that another Judge is inclined to. 
take a different view of the case is no ground 
for review 4 U.B.R. (1921) 27=64 1 C 895. 

A Court hearing an application for review of 
decree on appeal has no jurisdiction to order 
a review because it is of opinion that a diffe- 
rent conclusion of law should have been 
arrived at. 7 0 W N. 741=126 I.C 677=1930' 
0.392, 32 Bom L.R 610=1930 B 317. 

Mistake or Error.— A decree can be re- 
viewed on such grounds only as if tenable, 
would justfy an alteration or cancellation of 
the decree. 36 A. 277=12 A.L J. 382. See 
also 10 L. 184=112 I.C. 540. As to “error 
apparent on the face of the record”. See 30 
Punj L R. 593=118 1 C 396=1929 L. 424; 117 
IC.h2=1929 M,209; 4 Luck. 76; 113 LC 
483; 116 I.C. 427=1929 N. 185. Error of 
fact apparent on face of the record. 36 C 
WN. 40=1932 C 171. Where High Court 
gave two inconsistent judgments in the same 
case one before and another after remand, 
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(r) by a decision on a reference from a Court of Small Causes, 


Notes., 

and the error was apparent on the face of it 
a review lies 13 IC 646. An application 
for review of a decree based on an award, on 
the ground of an evident mistake in the 
award, is maintainable. 52 1.C. 696, A mere 
mistake of law is not, m itself a sufficient 
mistake or error apparent on the face of the 
record so as to form a ground for review of 
iud^ment. 44 1.C. 161. See also 1932 M.W. 
N 1S3(F.B.); 141 1 C. 188=34 P.L.R. 88= 
1933 L. 169. 133 I.C. 206=1931 M. 608. 
t^ere the mistake arises from the negligent 
conduct of the applicant for review the 
mistake cannot even be pleaded 44 I C 161. 
It IS doubtful whether an erroneons admis- 
sion of fact made by Counsel can be con- 
sidered to be a good ground for review 161 
I.C. 444=1936 L. 48 It is wrong procedure 
for a lower Court to review its former order 
merely on the ground that a ruling of the 
High Court had not been brought to its 
notice on the previous occasion, 132 I.C 8lS 
==1931 A L J 889 As to want of jurisdiction 
see 21 C.W.N. 1109=27 CL J. 594 , 14 L. 4S3 
=142 LC 640=34 PL.R. 400=1933 L. 476. 
An order under 0 45 rejecting an application 
to grant leave to appeal may be reviewed by 
the Court which made the order. 39 C. 1037 
=16 C W.N. 1089. Erroneous view as to 
cognizability of a suit by a Court is a suffi- 
cient cause foi review. 11 I C 15=195 P.L, 
R, 1911. Where a Court passes a personal 
decree where it ought not to have done so, 
and the same is found out by the party 
aggrieved only when it is sought to be exe- 
cuted, his remedy is not by wav of amendment 
but by way of review 18 L.W. 876=76 I.C. 
786=1924 M. 225 See also 1 1 P. 519=132 1. 
C 533=1932 P. 275. The mere fact that an 
application to set aside the decree is headed 
as made under S. 151 (which is cleaily in- 
applicable to the case) does not preclude the 
Court from dealing with the application as 
one for review 43 M L J 290=70 J C. 425= 
1922 M. 446 The Court has juiisdiction to 
review its judgment on the ground that the 
previous finding was wrong, 9 I.C 273=9 
M.L T. 361 = 36 1 C 83=3 0 L. J. 267 ; IP L. 
T. 561=57 I.C, 147. Where there is no 
mistake in computing the period of notice 
but only an error in law, there is no sufficient 
ground for review. 1922 P 308 Error of 
law apparent on the face of judgment— 
Review lies. 105 I.C 710=5 R 610, See also 
1935 R. 32; 930 A. 621 ; 28 N L R. 295. 

0. 1 "Error apparent on face of record” 
—Meaning —The meaning of "an error ap- 
parent on the face of the record” is an error 
which can be seen by a mere perusal of the 
record without reference to any other matter. 
A failure to consider a precedent bearing 
upon the case and binding upon Court is not 
a mistake or an error apparent on face of the 
record, but is really discovery of a new and 
important matter by the party who ought to 
have brought this precedent to tlie notice of 
Court, and therefore he cannot apply for 
review of judgment and decree on this 


ground unless he can show that his failure to 
bring it to notice was excusable. 13 R. 220= 
154 Ic 590=1935 R 32. See also 1934 N. 
111=148 I.C. 718; 1937 O.W.N. 342. The 
error has got to be patent, and an oi dinary 
error of law, a mere failure to interpret the 
law correctly when the point of law is com- 
plicated, is not necessarily an error of law 
apparent on the face of the judgment. 167 1, 
C. 449=1937 R, 56. That the meaning of 
proviso to 0. 44, P. 1 is not as understood by 
the Court is no ground for review of an 
order rejecting the application to appeal »'« 
forma paupens. 1935 Pesh. 22 An ex pat te 
order ofejectm nt was passed against the 
applicant, but finally the Board of Revenue 
restored him to possession in revision by au 
order dated 9-6-32, which had the effect of 
cancelling the order of ejectment. Mean- 
while the landholder sued applicant and 
obtained and ex parte decree for ejectment 
on 3—2— 1932. Held, ths.t the Board's order 
of9— 6— 1932 gave the applicant suffiaent 
cause for filing an application for review of 
the ex parte decree for ejectment, because 
the latter might nullify the Board's order. 18 
R D. 5K=16 L.R 9 (Rev ). An error of law 
which could be established only after argu- 
ment and reference to authorities is not one 
“apparent on the face of ihe record” so as to. 
justify an application for review. [3 L. 127 
(P.C). Foil] 1933 A.LJ. 75=55 A. 196= 
146 1 C 75^1933 A. 274. A clerical eiror 
not afiecting the decision of the case is not 
an error apparent on the face of the record 
which will justify a review; nor can there be 
an error apparent on the face of the record 
when considerable research would be neces- 
sary to establish them if at all 19 N L J. 
276. See also 31N.LR 372=1935 N. 245. 
The going into evidence in a second appeal is 
not an error apparent on the face of the re- 
cord within tlie meaning of R 1. 145 1 C. 
810 (2)=14 Pal.L T. 234=1933 P. 433. See 
also 141 IC. 427=1933 L 223. Thetnal 
Court found that it had no jurisdiction to try 
the suit as against defendant 2 The suit 
was accordingly dismissed as against defen- 
dant 2. On appeal by defendant 1 the ques- 
tion of jurisdiction did not arise in the ap- 
pellate (Tourt and was not discussed but the 
Court passed a decree against defendant 2. 
Held, that no decree could he passed against 
defendant 2 and as this was a defect apparent 
on the face of the record review should be 
allowed. 1935 C 153 (1) Where two judg- 
ments constitute the “judgment" of one 
single Court, if one is vitiated by mistake or 
error apparent on the face of the record, that 
one cannot be a valid matenal on which a 
decree can he founded The necessary con- 
sequence of the situation is that the other 
judgment, though not vitiated by such mis- 
take or error, cannot by itself constitute the 
proper basis of the decree of the Court, for 
either one conjoint judgment or two concurr- 
ing judgments are needed as the basis of the 
decree of the Court and hence application. 
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and who, from the discovery of new and important matter or evidence which, 


JNOrCB. 

for review slould be granted, 107 1.C. 449— 
1937 k. SO 

New Rvitence.— T he discovery of a 
reasonable ground for adjournment by 
Court at a later stage is a good giound for 
granting review. 140 I,C, 226=1932 M. 
W. N, 1262 High Court cannot, in a 
second appeal, entertain review, based on 
the ground that since the disposal of the 
appeal, new documentary evidence has been 
discovered. 45 A 458=21 A L J. 377. 
The consideration that, if due diligence had 
been exercised, the evidence subsequently 
discovered, or not then within knowledge of 
the party, would have been found, is not the 
test for judging if the case falls under R 1 
^ch case must be judged on the peculiar 
circumstances of that case 1930 P, 63. See 
.also 146 J.C 830=10 O.WN. 454=1933 0. 
328; 31 BomLR. 436 Newly discovered 
evidence must be conclusive. 119 I C 99= 
1929 A 545; 156 IC 733=1935 R. 184. 
Application for review will next he on the 
ground of the discovery of a new and effec- 
tive argument arising from a document 
which was before the Court and the terms of 
which were put in issue and were perfectly 
well known to the parties. 141 l.C 881= 
1933 M. 290, Fresh documentary evidence 
■cannot be admitted in leview, unless and 
until It is shown that the evidence in question 
■could not be produced at the trial for the 
reasons given in R 1 146 1 C 830=10 0 
W.N 454=1933 0. 328 The applicant pray 
ing for review of judgment on the ground 
<of discovery of new evidence must prove his 
inability to produce it during trial in spile of 
due diligence. 38 A 280=14 A L.J. 204; 19 
NLJ.^6 Review on the sole allegation 
that new evidence had been discovered 
which was not within the applicant's know- 
ledge cannot be granted without strict proof 
of such allegation. 9 l.C. 26. High Court 
will not accept a review of a judgment in a 
second appeal dismi>sed under 0 41, R 11 
on the ground that new evidence to prove a 
fact has been discovered. _ 36 C L.J 76=27 
CWN 918. The new important matter 
alleged to have been discovered must have 
existed at the date of the decree. (24 M 1 ; 
50 1 C 119. Foil , 51 l.C 625, Dist.) 64 1 C. 
324 , 144 1 C. 103=1933 M. 485 The greatest 
care ought to be exercised in granting a 
Teview when it is asked for on the ground of 
discovery of fresh evidence after judgment. 
45 C 60=21 C W.N 1076=42 1 C- 484 , 64 1. 
'C.324 ;47C 568=31 CLJ 134; SOTC 119 
=23 CW N 242 , 26 1 C. 281=41 C 809. The 
application should be rejected when the 
applicant has not filed an affidavit or men- 
tioned any relevant dates to support his 
theory that the new piece of evidence only 
■ came to his notice after the decision sought 
to be reviewed, especially when he is not 
■even ready with any proof. 1936 R.D 486 
(1). The_ new evidence must be such as 
would entitle the Court to modify or cancel 
ithe decree. 38 LC. 142. An application to 


receive fresh evidence discovered out of 
Court by the parties to an appeal comes 
under 0 4/, R. 1, and not under 
0 41, R 27. 19 CW.N. 401=42 0 
675. Discovery of document after judg- 
ment containing an admission of liability by 
defendant is a good ground for review. 11 
IC 15=195 P.LR. 1911; 135 P.L.R. 1916= 
35 LC. 342. .Discovei y of new and import- 
ant matter— Plaintiff failing to produce 
papers called for by defendant on false pre- 
text— Subsequent tracing of papers by 
defendant alter decree— Right to apply for 
review, after disposal of suit by High Court 
m Second Appeal. 15 P. 295=17 P.L.T 575 
=1936 P 595 Where a suit for restitution 
of conjugal rights was decreed and, subse- 
quently, the wife filed a petition to the 
Ecclesiastical Court for a decree for nullity 
and the Ecclesiastical Court found out the 
relation between the parties to be that of 
cousins and upon this finding gave a decree 
for nullity Held, that the matter which 
came to light by reason of investigation of 
the Ecclesiastical Court was a matter of evi- 
dence which after the exercise of due dili- 
gence was not within the wife’s knowledge 
and, therefore, a valid ground for reviewing 
the decree for restitution of conjugal rights. 
120 LC 465. Fraud practised upon the 
Court or upon the party may be discovered 
after the order complained of is made and 
maybe new and important matter which 
could not be within the knowledge of the 
applicant at the time when the decree was 
passed or the order made and an application 
for review on the giound of such fraud 
must be considered on merits. A decree 
vitiated by fraud may be set aside by (t) suit, 
and (n) by review of judgment, the latter 
being the moie regular procedure 33 C.W. 
N. 572; 19 I C 371=1929 C 513. Though the 
case of a purdanashtn lady is neglected by 
her agents, she cannot apply for re hearing 
of the case in review. 42 1 C 970 , 40 l.C 79. 
Review- Duty whether confined to theevi 
dence on the basis of which review was 
granted 53 C 856=31 C.W.N. 1035=1927 
C. 21=97 I C 731. 

Burden of Proof— I n an application for 
review on the ground that evidence was over- 
looked by excusable misfortune, the burden 
lies heavily upon the applicant to prove that 
this misfortune is excusable, and that the 
evidence which he now seeks to adduce could 
not be produced at the proper time after the 
exercise of due diligence as laid down by the 
provisions of R 1. 143 1.(3, 720=1933 S 110 
When a tenant who is served with a notice 
under S 81 of the Agra Tenancy Act does 
not pay up the arrears or contest the claim 
for ejectment within the period alloived by 
law, and allows an order of ejectment to be 
passed against h’m, it is for him to explain, 
if he seeks a review of that order, why he 
did not exercise the options given to him by 
the law within the period allowed by the 
law; 1936 RD 466. 

Other Sufficient Reason,— Rule Imust 
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after tlie exercise of due diligence, was not within his knowledge or could not 


Notes. 

be read as defining the limits within which 
review is under the new Code, permitted, 
and reference to practice under former and 
different statutes is misleading 43 M.LJ 
332=3 L. 127=49 I A. 144=1922 P C 112 
(P.C.) ; 13 L 546=138 1 C 379=1932 L 596 
So construing, the words, "any other suffi- 
cient reason", are to be interpreted as mean- 
ing a reason sufficient on grounds at least 
analogous to those specified immediately 
oreviously. 49 B. 839 ; 4R.266= 

1927 R 20, 96 I.C. 832=1926 L. 665 , 92 1 C 
1013: 5 R. 675; 146 I.C. 231=1933 A. 778; 100 
I C. 30, 104 I.C. 136=31 CW.N 822 ; 11 L, 
158=123 I.C. 845=1930 L. 37 ; 113 I.C. 887 ; 
33 C W N. 883=1929 C 470 , 11 P. 519=139 
I.C 533. The negligence on the part of a 
party or his agent is not any sufficient reason 
analogous to those mentioned in R. 1(1). 
Where therefore through negligence, the 
agent or pleader of a party has certified full 
satisfaction of decree, the executing Court 
has no power to review the order striking 
off the execution as fully satisfied. 150 I C. 
44=1934 N 143 The "discovery of new 
and important evidence” in R. 1 would refer 
only to a discovery made .since the order 
sought to be reviewed was passed. 66 1 C 
558=1922 A 366 Review is not to be grant- 
ed on the ground that if the Court allowed 
the applicants another opportunity of pro- 
ducbg evidence they might persuade the 
Judge that the view taken by him on the 
previous occasion was erroneous. 37 A. 440 
=13A.LJ.673,57 IC 145, 14LC.837 The 
mere fact that the party seeking a review 
desires to have a fresh sifting of the evid 
ence is clearly not a sufficient reason for 
review. 19 N.L J 276 Where a judgment 
IS based on the decision of the Revenue 
Court, the reversing of the Revenue Court's 
decision in appeal is a good ground for 
granting a review of the judgment 33 A. 
566=8 ALJ 584, 19 I C. 689 That the 
meaning of proviso to 0 44, R. 1 is not as 
understood by the Court is no ground for 
review of an order rejecting the application 
to appeal tn forma pauperis, 154 I.C 943= 
1935 Pesh. 22. The omission of the Court 
and the pleaders to notice certain provisions 
of the Code which apply to a case is a suffi- 
cient reason within 0. 47, R. 1, for granting 
a review 52 I.C 29=30 CLJ 200. The 
expression "where the ground of such 
appeal is common to the applicant and the 
appellant” refers to a case where the grounds 
of appeal and review are the same and does 
not refer to a comparison between the actual 
appeal by a party and a possible appeal by 
the applicant for review. 24 C L.J 517=21 C 
W N. 430 An application for restoration of 
an appeal rejected under 0. 41, R 10 (2) 
may be treated as an application for review 
of the order rejecting appeal. 32 I.C 86 
The discovery of the ruling of the High 
Court contrary to another ruling of equal 
authority of the same High Court on which 
the Court has passed an order is not a suffi- 
1-141 


cientcau.se for review. 18 I.C 275=17 CL. 
J 416; 1927 M. 998, 1926 M. 764=50 Mi.J. 
493. An application for review of judgment 
can be granted in part. 11 1,C 102=15 Ci.J. 
339 also 28 N.L.R 245=140 I.C. 21, A 
Court can review its order, which was passed 
on the alleged consent of both parties on an 
application by one of the parties that he 
never consented to it. 15 C.L.J. 408=l7 
CWN. 631. A review of the decree, 
which was right when it was made on the 
ground of the happening of some subse- 
quent event is not justified. 48 I.C. 157 
=111 P.W.R. 1918; 104 IC. 136=31 C. 


W.N. 822. A review cannot be granted 
on ground other than those enumerated in 
0. 47. 22 I.C. 785=197 P.LR. 1914 A 
Court can entertain review of an order of 
dismissal for default even in cases where 
no application for restoration of the suit 
is made within time. 109 P R 1913=191. 


C. 481 ; 4 P. 704 (dismissal for non-pay- 
ment of printing fees). See also 37 CW.N. 
1045 ; 1933 P. 557. Default of appearance 
is not a reason contemplated by R. 1, nor is 
it analogous to any such reason. 52 MJL.T 
123=1927 M. 355=99 I.C. 954 , 37 CWN. 
1045 Where Court refused to grant ad- 
jouinment because appellant’s counsel was 
unpiepared to argue, and did not permit the 
appellant to file a wi it ten argument, and 
further its judgment did not state that it 
considered certain aspects of the question of 
limitation a review was not granted 115 I. 
(3. 173=1929 N 89 No application for 
review will lie on the ground of the discovery 
of a new and effective argument arising f lom 
a document which was before the Court and 
the terms of which were put in issue and 
were perfectly well known to the parties [13 
L 127 (P C), Appl ] 141 I.C. 381=1933 M 
290 A party can only ask for a review on 
the ground of other ‘sufficient cause’ if he 
can show the judgment to be incorrect 13 I. 
C 318=131 P.W R. 1912; 17 L.W. 254=1923 
M 392 The words '‘fi.r any other suffiaent 
reason” in R. 1 mean a reason sufficient on 
grounds at least analogous to those specified 
immediately previous to discovery of new and 
important matter or mistake or error appar- 
ent on the face of the record A deliberate 
order passed by a Bench of the High Court 
with a view to obtain a just decision of the 
ispute between the parties does not con- 
stitute a reason for review analogous to dis- 
covery of fresh evidence or a manifest 
mistake on the record A review cannot 
therefore be granted against an order 
deliberately passed by a bench for the 
benefit of the parties in order to meet 
the circumstances of a particular case 
7 O.W.N 741=126 I C. 677=1930 0. 392. 
See also 1934 R. 233. The general body 
of creditors should not be allowed to suffer 
by the bona fide mistake of the Official 
Receiver m allowing an order of discharge 
to be passed ex parte. That is a sufficient 
cause for the Court to review or set aside 
the order. 61 M L.J 719. A misconception 
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be produced by biw at ihe lime when the decree was passed or order made, or 


Notes. 

on the iiartoi the pleader m consequence of 
which the evidence on a certain point had 
been shut out and the issue found against 
the party is a matter of considerable import- 
ance and would come under the words “for 
any sufficient reason” 1931 S 3. Where 
a decision is erroneous owing to the fact that 
a decision of High Court binding upon the 
Court was not referred to it, the Court can 
grant a review. 26 I.C. 366=1915 Af.W N 
22. But see 1926 M 764=50 M.L J. 493 . 1927 
M. 998=106 IC. 514. Where a Judge who 
heard the case issues notice on an application 
for review, his successor it. not prohibited 
from disposing of it. (Ibid ) Review- 
Notice to the opposite side See 92 I.C. 800— 
1926 Id. 133 (2). The phrase *‘oijorany 
other sufficient reason^’ means that the reason 
must be one sufficient to satisfy the Court. 
62 1 C 253=4 N L J. 16, 11 L. 158=123 I C. 
845=1930 L 37 The mere fact of failing 
to produce evidence on account of wrong 
advice of counsel is no ground for re-heai- 
ing the case. 48 1 C. 9l8=4 0-L.J 695. For 
review there should be more than simple 
non-reference by the Judge to evidence m 
favour of either party 2 P. 765 A point 
of law which could have been raised but was 
not raised does not justify grant of review. 

S P.L.J. 344=57 1 C 11 An order rejecting 
a memoranduin of appeal, as being insuffici- 
ently stamped is open to review. SS I.C. 502. 
Where appeal was summarily rejected 
as out of time, when it was within tune in 
accordance with the practice prevailing re- 
garding the supply of copy stamps, and this 
was overlooked in rejecting the appeal, 
review would lie 1936 L. 650 Wrong 
information given by the copying department 
in copy of judgment regarding dates, may be 
‘suffiaent cause' to review an order sum- 
marily rejecting on appeal as having been 
filed out of time. 155 I.C 88=1935 N. 109. 
'The fact that the judgment as it stood was 
Opel to misconstruction and that the points 
raised involved questions of importance and 
of frequent occurrence and that it was desn- 
able to have the views of the appellate 
Court declared are good grounds for review. 
19 I.C 363=6 S.L.R. 127. See on this point 
139I.C. 788=1932 R. 129. Where the mistake 
though apparent is only of a clerical nature 
and does not affect the actual decision of the 
case it is no ground for review 148 I C 
718=1934 N 111. Where the recital ma 
document was found to be false and collu- 
sive and the Court gave Its judgment based 
on this finding, held that even) if the 
document was genuine the judgment could 
not be reviewed on that ground. 161 I C. 
501=1936 5.7. 

Notice,— A Judge is not justified in pass- 
ing an order reviewing his prior order with- 
out giving notice to the person affected by 
the order. 116 I C. 714. See also 146 LC 
458=1933 P 643 Under 0.47 the Court 
should re-faear the case on the ments after 
the review is granted. But where the review 


lelates to the correction of an error apparent 
on the face of the decree all that the Court 
has to do IS to decide after notice to the party 
whether or not to make correction 1^0 M 
W.N. 166 

Miscellaneous, Appeal and eeview.— 

Effect of filing appeal— Review— Duty and 

power of appellate Court, 2 P 676=45 
AIL.J. 578=50 I A 183 (P.C). Rules of 
procedui e are not made for the purpose of 
hindering jui,tice. (Ihd ) R. 1 of 0. 47 
IS intended to provide against action in two 
Courts simultaneously. Where a person 
prefers an appeal and then applies to the 
lower Court for review the order of the 
lower Court on the review application is 
invalid and its illegality is not affected by the 
subsequent withdrawal of the appeal 33 
Bom.L.R. 378, 14 R.D. 294 (1). The fact 
that the party could have appealed from an 
order which on the face of it is erroneous is 
no bar to an application for review 14 L, 
55=143 I.C. 768=34 P L.R. 273=1933 L. 226. 
R. 1 does not apply where after filing an 
application for review the opposite party 
prefeis an appeal 63 I.C 841, When an 
appeal is withdrawn, it must be treated as if 
it had never been “presented" within the 
meaning of 0. 47, R 1 43 A. 288=19 A.L J. 
24. A Court can entertain an application for 
review and dispose of it on the merits even 
though subsequently an appeal is filed against 
the decree originally passed, 18 A L.J. 135 
=42 A. 317; 17 A L.J. 1021=42 A 79. See 
also 148 I.C 496=1934 A. 250 The applica- 
tion for review is not maintainable after pre- 
ferring an appeal against the same decree 
35 I.C 867; 1927 B. 232=29 Bom.LR.371= 
101 LC. 766, 30 C W.N. 968 On the with- 
drawal of the appeal the original Court has 
jurisdiction to entertain an application for 
review of its judgment. 14 1. C 327. Where 
an appeal against judgment by the High 
Court IS dismissed under 0. 41, R 11, the 
District Court cannot deal with an applica- 
tion for review of the same judgment. 23. 
BomLR. 597=46 B 1. If an applicaton 
for review is made and also an appeal is 
preferred, the Court to which the review 
application i.s made, can still entertain the 
application for review 38 B. 416=23 1 C S13 
=16BomL.R. 189; 41 IC 497=440 1011. 
Where a surety against whom execution has 
been ordered applied for review of the ordei 
on the ground that the Court had no juris- 
diction to do so without calling upon him to 
show cause why execution could not be 
ordered, held, as the surety had a right of 
appeal, it was not open to him to invoke the 
remedies by way of review or revision. 1931 
M.W.N. 963. An appeal may be preferred 
even after an application for review , the 
Court in such a case can proceed with ap- 
plication for review , but the hearing of the 
appeal must be stayed. 57 1 C 785 ; 65 I.C. 
125. A lower Court cannot review its order 
after it has been confirmed on appeal. 40 P. 
R. 1918=45 I C 84. It is illegal for an in- 
ferior Court to review the judgment of a 
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on account of some mistake or enor apparent on the face of the record, or for 
any other sufficient reason, desires to obtain a review of the decree passed or 
order made againt him, may apply tor a review of judgment to the Court which' 
passed the decree or made the ordei. 

(2) A party who is not appealing from a decree or order may apply for 
a review of judgment notwithstanding the pendency of an appeal by some other 


Notes, 

superior Court SO I.C. 910. An application 
for review ran be continued after the filing 
of appeal fiom the decree If the review 
succeeds then the appeal becomes incom- 
oetent and cannot be heard 50 I.C 329=15 
&I..R. 65 , 31 BornX R 137=110 I.C. 227= 
1929 B. 183, But He 11 I.C 343=14 0 C. 
108; 24 0 C. 280=66 I.C. 205 Everj, order 
in which in granting a leview a Court fails 
to observe the terms of 0 47 should not be 
interfered with m revision. 104 I C. 746 
Appeal against original decree- Superses- 
sion of the decree on review appeal cannot 
be heard. 30 C.W.N 738=961.0 384=1926 
C 943 Appeal— Right of— No appeal lies 
from an order rejecting an application for 
review Where the appellate Court enter- 
tains the appeal, its order is liable to be set 
aside by a superior tribunal. 14 R.D 294 (2). 
But an appeal lies from an order granting 
the review. 138 1 C. 713=36 C W.N. 212= 
1932 C. 552 While there is a right of appeal, 
if the provisions of R. 4 of 0. 47 are contra- 
vened, there is none if R 1 of 0. 47 is con- 
travened 116 I.C. 221=1929 L. 26. In appeal- 
able cases the review application should be 
filed before the appeal is lodged 36 CW N. 
4^1932 C. 171. When the lower appellate 
Court has postponed the consideration of 
an application for review, there is no appeal 
as the order cannot be construed as a final 
order. Again such an order is not included 
in the list of appealable orders in 0 47, R 1. 
Hence the only remedy is revision under S. 
115. 119 1 C 561=1929 A. 375. There is 
nothing m R. 1 or in other provisions of the 
Code which would justify Courts in refusing 
to entertain an application for review merely 
on the ground that, subsequent to the 
making of the application, an appeal has 
been filed The policy of the Code appears 
to be that a person cannot, after filing a 
second appeal, be allowed to obtain a review 
of judgment m lower Court which should 
have the effect of altenng the judgment and 
decree from which he has appealed, 119 LC. 
561=1929 A 375 CoMfH^c^Review apph- 
cation relating only to a portion of reliefs in 
plaint— Court-fee 57 C 679 

Obder accepting review— Revision.— 
Where tiial Court had jurisdiction to decide 
whether any irregularities were committed, 
and if so, whether those irregularities 
amounted to an error apparent on the face 
of the record within the purview of R 1, 
even if that point had been wrongly decided, 
it could not be said that it had assumed juris- 
diction which it did not possess or that it bad 
lost it on account of an erroneous decision 
on a question of law and therefore such a 
decision is not open to revision. 152 I.C. 620 


=35 P.L.R. 670=1934 L. 825. See also 141 
LC. 188=34 P.L R 88=1933 L. 169 ; 1934 A 

Practice and Procedure.— If a judge 
wants to review his own order, he should 
follow the provisions of R 1. He should 
direct thi pleader of the paity who wants 
such review to advise his clients to file an 
application for review on which notice 
should be issued to the opposite pariy and 
the judge should then in their presence deter- 
mine whether a review ought to be granted 
and the case reopened or not But he can- 
not without notice to opposite party cancel 
his previous order and re*open the case. 146 
I.C 458=1933 P 643 (2j The Court which 
can leview its judgment is the Court which 
has pronounced it and not the appellate 
Court before which the appeal is pending. 
The only remedy open to a party who 
has discovered new and important 
matter, which could not with due dili- 
gence have been found before, is to move 
the Court fora review of the judgment. 
147 I.C. 339=3 A W.R 198=1934 A. 17S. An 
application under 0. 47, R. 1 designed merely 
to escape the consequences of the law of 
limitation, maintainable. 1933 P. 557=147 
I.C. 179 If an application for review of 
judgment is presented on the original side of 
the High Court before an appeal is preferred, 
the Court is not deprived of its jurisdiction 
to entertain the application for rev]ew,on the 
ground that, when the application comes on 
to be dealt with, an appeal is pending under 
Kr 2, 3 and 34 of the Rules and Oidersof 
the High Court, Original Side Chapter 32, the 
application for review must be held to be 
presented when the memorandum of review 
IS filed and not when it is urged in Court. 
The person who files a memorandum of 
review takes a step which intiates proceed- 
ings for review, and by so doing applies for 
review of judgment within the meaning of 
0 47, R 1. 41 C.W.N. 129. 

0 47. E. 1 (2).— The word ‘'party" m this 
sub-rule is properly used in its context. 
It pre-supposes that the person to 
whom it refers is a party to the decree. 
159 LC. 186=1935 R. 364 Persons who 
have never been parties to a suit or to 
an appeal at all, need neither file a suit to set 
aside the original decree or the a^ipellate 
decree, nor need they file an application for 
review. 159 I.C. 186=1935 _ R. 364. Father 
and son were defendants in mortgage suit 
and a mortgage decree was passed against 
both. In an appeal filed by the father alone, 
the son was not imp leaded but the Court 
substituted decree ordering the son to pay 
the whole amount out of his pocket and the 
decree was sought to he executed by arresting 
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party except where the ground of such appeal is common to the applicant and 
the appellant, or when, being respondent, he can present to the Appellate Court 
the case on which he applies for the review. 

2. [Ss. 624, 626, cl. (c).] An application for review of a decree or order 
.p , ... , of a Court, not being a High Court, upon someeround 

reviwm”SS°°' “ Other than the discovery of such new and important 
matter or evidence as is referred to in rule 1 or the 
existence of a clerical or arithmetical mistake or error apparent on the face of 
the decree, shall be made only to the Judge who passed the decree or made the 
order sought to be reviewed; but any such application may, if the Judge who 
passed the decree or made the order has ordered notice to issue under rule 4, 
sub-rule (2), proviso (a), be disposed of by his successor. 

3. [S. 625.] The provisions as to the form of 
preferring appeals shall apply, mutatis mutandis, to 
applications for review. 

4. [S. 624.] (1) Where it appeas to the Court 
that there is not sufficient ground for a review, it 
shall reject the application. 


Form of applications for 
review. 


Application where reject- 
ed. 


Notes. 

him. HeW, that the appellate Court had no 
power to do so nor was the son bound to 
apply for review of the appellate decree as 
he was no parly to the appeal, {Ibid ) irres- 
pective of the time when a person aggrieved 
by a decree discovers material evidence, vvs., 
whether before or after an appeal is filed, he 
has no right to apply for a review if he has 
already preferred an appeal. He being incom- 
petent to apply for a review, his application 
IS invalid and the Court will have no junsdi- 
cation to inquire into the application. The 
subsequent withdrawal of the appeal cannot 
validate the application for a review which 
was initially void so as to confer on the 
Court a j'urisdiction which it had none when 
the application was filed. 1S7 1.C. 366«31 N. 
L.R. 418=1935 N. 174. Application for 
review— Subsequent presentation of appeal— 
Competency— Grant of reivew— Effect. 43 L. 
W.542. 

O. 47, R. 2.— Review cannot be granted 
where applicant has mismanaged his case 
and wishes to secure a re-heanng thereof, 
23 I.C 394, R. 2 would prevent an application 
for review being filed against the order of a 
deceased Judge, if the Judge were a Judge of 
a Court not being a High Court, upon a 
ground other than the discovery of new and 
important matter of evidence or the exis- 
tence of a clerical or arithmetical mistake 
or error on the face of the decree. 6 O.W N. 
707=13 R.D. 624. On this section, see also 
18CW.N. 22:17C\V.N 403, SC 86 It 
would be a contravention of R. 4 to grant an 
application for review on the discovery of 
new matter alleged not to have been within 
the applicant's knowledge without strict 
proof of such allegation. “Strict proof” 
means formal proof . Where the applicant 
for review supports his application with an 
affidavit, the requirement as to “strict proof" 
is satisfied and review should be granted 
1933 M 217=145 I C. 766 ; 11 0 W.N. 249=18 
k.D. 150 Review by Judge who signed decree 
but not passed it— If competent. See 32 1 C. 


101=20 C.W.N 391 As to effect of transfer 
of Judge, see 47 A. 751=1925 A. 804. A 
review petition on the ground of an acciden- 
tal slip in the decree is entertainable before 
the successor of tfie Judge who disposed ot 
the case. 24 L.W. 447=97 I.C 545=1936 M. 
1083. See also 100 I.C. 425=1927 0, 131. A 
member of the Board of Revenue to whom 
an application for review on the ground of 
new evidence being discovered was made left 
a note that the application might be admitted 
if certam enquiries resulted in a particular 
manner. The succeeding member admitted 
the application in pursuance of the note. 
Held, the admission was valid 12 L.R ^ 
(Rev.)=lS R.D, 204. An application for 
review based on an error apparent on the 
face of the deciee can be presented to the 
successor of the Judge who passed 
the decree, but one based on an error 
apparent on the face of the record but 
not on the face of the decree, can only be 
made to the Judge who passed the decree. 
1937 O.W.N 80=1937 0. 267. An error on 
the part of the Judge m allowing interest on 
a certain sum without its being claimed by 
the party, is not an error apparent on the 
face of the decree, and an application for 
review presented to the successor of the 
Judge who passed the decree is, therefore, 
incompetent. (Ibtd.) This rule applies to 
Revenue Courts 1936 R D 320 
0. 47, R. 3.— As to whether copy of judg- 
ment IS to be filed along with review applica- 
tion. see 16 Pat.L.T. 595=1935 P 486 
O. 47, R 4.— The right of appeal under 

0. 43, R. 1 (ze/) is subject to conditions laid 
down by 0 47, R. 7, and therefore an appeal, 
not coming under this rule, cannot be main- 
tained. 42 A. 626=18 A L J 838 ; 18 CW.N. 
22=19 C L J. 225 . 20 1 C 647 : 64 I.C 219, See 
also _8 O.W N 1267 Review— Stages of pro- 
ceedings. 20 I.C 647. When once an appli- 
cation for review is granted an order dismis- 
sing the application for review is wrong. 74 

1. C 214=26 O.C24. See also 1923 L. 303. 
An order granting a review on the ground 
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. , .. (2) Where the Court is of opinion that the 

Application w ere gran application for review should be granted, it shall 
® * grant the same. 

Provided that — 

(fl) no such application shall be granted without previous notice to the 
opposite party, to enable him to appear and be heard in support of the decree 
or order, a review of which is applied for; and 

(b) no such application shall be granted on the ground of discovery of 
new matter or evidence which the applicant alleges was not within his know- 
ledge, or could not be adduced by him when the decree or order was passed or 
made, without strict proof of such allegation. 

5. [S. 627.] Where the Judge or Judges, or any one of the Judges, who 
passed the decree or made the order, a review of 
Application for review in ^hich is applied for, continues or continue attached 
^°re application for a 

® ■ review is presented, and is not or are not precluded 


Notes. 

that the view of the law taken was contrary 
to a Full Bench decision which had not been 
taken to its notice, is appealable. 3 P 134= 
75 1 C. 177=5 Pat L T. 52. The discreton of 
Court in saying what constitutes good and 
sufificient reason is ‘inlimited. 9 1.C. 532 The 
absence of a pleader is not a ground for re- 
view. 50 M. 67=1926 M.W.N. 890=97 I C. 
1008=1926 M. 980= 51 M.LJ 219. If Court 
thinks that an application for review should 
be granted, the rule does not stand in its way. 
38 1.C. 769=115 PR. 1916. An application 
for review, of an order summarily dismissing 
an appeal can be granted without the issue of 
notice to respondent. (42 C 433, Ref.) 43 
C 178=19 CW.N 1077. The expression 
"opposite party" means the party interested 
to support the order sought to be vacated 43 
C. 178=19 C W N 1077. See also 63 I C 99 
=6 P.L. J 625 Grounds which satisfied a 
Court that its own judgment may be reconsi- 
dered should not be criticised by Court of 
appeal 31 M L j. 509=36 I C 437. Before 
granting an application for review notice to 
opposite party is necessary or else the grant- 
ing is a nullity. 30 1 C 165=42 C 433 , 19 1 C 
864=237 PL.R. 1913. Notice to opposite 
party is impeiative SO M. 67=51 M.L J 219. 
When a party seeks a review of judgment 
saying that a document not produced at the 
tnal was subsequently discovered, he must 
stnctly show that the document was not 
available at the time of the trial, or that no 
diligence on his part was wanting to produce 
the document. 37 IC. 399 "Stiict proof'* 
refers to the formal correctness of the evid- 
ence offered and not to its sufficiency, effect or 
result 20 Bom.L.R. 434=42 B 295 ; 42 C.830 
= 19 CW.N. 804 . 35 1.C 651=27 C.L.J. 540 
See also 145 1 C 766=1933 M 217 Applica- 
tion for review on the ground of discovery of 
new evidence must be strictly proved (31 B. 
381, Foil.) 9 1.C. 320 See also 42 C 830=19 
C W N. 804 ; 38 1.C. 403 ; 45 C 60=21 C.W,N. 
1076 Court must consider reasons for failure 
to produce the new evidence before order is 
, passed. 104 I.C 746. Court not considering 
whether new matters are important— Petilion 


ordered to be re-heard 1927 M. 826 (1)=104 
IC.290 (2) 

0 47, R. 4 (2) —It IS a wrong procedure 
for a lower Court to review its former order 
merely on the ground that a ruling of High 
Court had not been brought to its notice on 
the previous occasion. 15 RD. 16=1931 A. 
91. See also US I.C 766=1933 M. 217; 11 
O.W.N. 249 

Appeal.— An ordei under 0 47, R. 4, grant- 
ing an application for review can be appealed 
against, but only on the grounds mentioned in 
0 47, R. 7(1). 35 P.LR 467=1934 L.575. 
See also 141 1 C 188=34 P L R 88=1933 L 
169: 146 1.C. 231=1933 A 778, 144 I.C 728= 
35 BomLR 280=1933 B. 183; 14 LR 80 
(Rev.)=l7 R D. 131 ; 146 I.C 530=37 C W.N 
705=1933 C. 727. The right of appeal against 
an order granting an application for review 
given by 0. 43, R. 1 (w), is qualified and con- 
trolled by 0. 47, R. 7 and an appeal against 
such an order can lie only on one or other of 
the three grounds specified therein. 148 1 C 
1126=1934 L 617. 

Rehsioit — A revision against an order re- 
fusing a review is not incompetent. 1934 A J-.. 
J 937=1934 A 971. 

0. 47, R, 5 — R. S would apply only to the 
case of a Court consisting of more tian one 
Judge. According to S 18 of the Punjab 
Courts Act, where the Court of the Addition- 
al Judge IS distinct from that of the District 
Judge, an order passed by the Additional 
Judge can be reviewed by the District Judge, 
though the former is still attached to the 
Court. 141 1 C. 392 (1)=34 P L.R 229=1933 
L. 130 What R. 5 provides is that if on 
account of the absence of the Judge fora 
period of six months after the filing of the 
application, the application cannot be heard 
by the Judge, then it can be heard by another 
Judge of the Court 145 I C. 810 (2)— 14 
Pat.L.T. 234=1933 P. 433. Successor of 
Judge deciding case — When can grant review. 
26 1 C 366=1915 M W.N 22. Appeal heard 
-by two Judges— One of whom has since left— 
Continuing Judge can grant review 9 I.C. 
552. See also 22 CW.N 550 , 22 C.L J . 95 , 2^ 
Bom L R. 371=1927 B 232=101 I.C. 766 
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by absence or other cause for a period of six months next after the application 
from considering the decree or order to which the application refers, such 
Judge or Judges or any of them shall hear the application, and no other Judge 
or Judges of the Court shall hear the same. 

Loc. Am —[Bombay.] R. S. For the word "six" the word “two” shall be 
sitbsittvted. 


6. [S. 628.] (1) Where the application for a 
Application where reject- review is heard by more than one Judge and the Court 
is equally divided, the application shall be rejected. 
(2) Where there is a majority, the decision shall be according to the 
opinion of the majority. 


Order of rejection not 
appealable Objections to 
order granting application. 


7. [S. 629.] (1) An order of the Court reject- 
ing the application shall not be appealable ; but an 
order gi anting an application may be objected to on 
the ground that the application was— 


Notes. 

0 47, R 7.— The change in the language of 
R. 7 (1) IS due to a mistake on the part of the 
Legislature and there is no deliberate depar- 
ture from S. 629 of the C P- Code, 1882. 31 
M L.J. 509=36 1.C. 437. See also 10 1 C 725 ; 
12 1.C. 624=10 P.L R. 1912. Execution appli- 
cabon—Dismissal for default— Order grant- 
ing review— Notice is not necessary 69 I.C 
506. Omission to consider important facts 
which are on the record is a satisfactory 
ground for entertaining an application for 
review. 140 I.C. 409=1932 N. 177, As to 
whether this rule controls S 247, Agra Ten- 
ancy Act, regarding appeal from orders on 
review by Assistant Collector, see 1936 R. 
D.257 No appeal can be entertained from 
the order refusing review even in proceed- 
ings in insolvency. 1935 P. 177 

Appeal.— Rule is permissive. If party 
chooses to appeal he must restrict to grounds 
specified therein. 8 L. 517=1927 L 435 (2). 
1930 C. 424=34 C.W,N. 265 ; 162 1 C- 992= 
17 Pat.L.T. 766=1936 P. 310. There is no 
appeal under the law when an applicant has 
applied wtthin 90 days of the order sought to 
be reviewed, except on the grounds meution- 
cd in (a) and (b) of R, 7 (1) ; but an appeal 
is allowed in the case of an application filed 
beyond 90 days, if at the same time, there is 
no sufficient cause The words “and for 
sufficient cause”, in Cl. (r) of R 7 (1) must 
be taken to refer to sufficient cause for 


review and not for admission of the applica- 
tion beyond time, ie, they have the same 
meaning and the words "sufficient reason” in 
O 47, R.l 18 RD, 586=16 L.R. 9 (Rev.). 
Allowing appeal on any other ground is acting 
without jurisdiction and is liable to be set 
aside in revision. 7 R. 187=118 I.C. 120= 
1929 R. 105. The general right of appeal 
given by 0. 43, R 1 (w) must be held subject 
to the specific provisions of 0. 47, R. 7 as 
regards the grounds on which an appeal can 
lie. 8 O.W N 1267; 131 LC. 518=1931 A. 329; 
140 I.C. 409=1932 N. 177 ; 16 R.D. 424=13 L. 
R. 281 (Rev.) No appeal lies from an order 
granting a review except on grounds men- 
9 7- 14 I.C 39; 32 LC 860; 

281 €.707=2 L.W.366 ; 31 M.L.J. 827=38 
I.C* 373; 20 AX, J. 517=44 A. 605. See also 


1927 B 599=29 Bom L R. 1355 , 3 Lah L.T 
341=66 I.C. 992 ; 15 A L.J. 899=43 I.C. 490= 
40 A. 68, 18CW.N 22=19 CL.J. 225, 31 

M. LJ. 509 , 1929 M. 261. R. 7 does not apply 
to a case where the only grounds alleged for 
review were that the Judge disposed of the 
case in chambers without giving the applicant 
a hearing and that the Court had ignored a 
binding decision of a superior (3ourt. 8 O.W. 

N. 1267=1932 0. 63 The insufficiency of 
reason for which an application for revision 
is admitted is not a good ground for an 
appeal against the order granting the applica- 
tion. 16 RD. 424=13 L.R 281 (Rev.). 
Where once a Judge has granted the applica- 
tion for review, on whatever grounds he has 
granted it the appeal against it can only he 
made under the conditions laid down in R. 7 
and as the question of the application for 
review being insufficiently stamped is not one 
of the grounds mentioned in R 7 as being a 
proper ground for an objection, the appellate 
Court cannot go into the question of whether 
the Court-fee paid was sufficient or not 35 
Bom.L R 28()=1933 B. 183 In Bombay cl. (a;) 
of R. 1 of 0 43 is deleted by a rule made by 
the High Court and an order granting a re- 
view is appealable only under R 7 of 0. 47. 
Where the review was granted on the ground 
of an error on the face of the record, held, 
that the same was not appealable 31 Bom.L. 
R. 1.37=116 IC 227=1929 B 183. Error in 
thinking that there was a mistake apparent 
on face of record— No appeal lies 1926 A. 
49^94 I.C. 78 (1). Under R. 7(1), an 
objecton that the lower Court granted a 
review can be taken in appeal from the final 
decree only upon one of the three grounds 
specifiedfm sub-rule (1). 19 LC. 481=109 
P.R.1913;38 I C. 769=115 P.R. 1918; 49 
P.W.R. 1913=18 1 C. 309; 11 P.R 1913; 10 P. 
L R 1912=12 I.C. 624 . 10 LC. 725=35 P W. 
R 1911; 38 M.L.; 224=55 I.C 144. 0.43, 
R 1 (w) should be read with 0. 47, R. 7 14 
LC 39. Under R. 7 the sufficiency or other- 
wise of the reason for grantmg a review is 
not a ground for appeal. 63 I.C. 171. No 
appeal is allowed from an order granting an 
application for review of an order dismissing 
a suit for default 17 I.C 661=10 A.L.J* 
.396. An order refusing to re-admit applica- 
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(o) in contravention of the provisions of rule 2,— 

(&) in contravention of the provisions of rule 4, or 
(c) after the expiration of the pel iod qf limitation prescribed therefor 
and without sufficient cause. 

Such objection may be taken at once by an appeal from the order 
granting the application or m any appeal from the final decree or order passed 
or made in the suit. 

(2) Where the application has been rejected in consequence of the 
failure of the applicant to appear, he may apply for an order to have the 
rejected application restored to the file, and, where it is proved to the satisfaction 
of the Court that he was prevented by any sufficient cause from appearing when 
such application was called on for hearing, the Court shall order it to be 
restored to the file upon such terms as to costs or otherwise as it thinks fit, and 
shall appoint a day for hearing the same. 

(3) No order shall be made under sub-rule (2) unless notice of the 
application has been served on the opposite party. 

Loc Am.— -[Madras ] R. 7 (1). The word “order” \^as snbshiuted for the 
TV’ord “application” after the words “on tlie ground that the”. 


Registry of application 
granted, and order for re- 
hearing 


Bar of certain appli- 
cations 


8. [S. 630.] When an application for review is 
granted, a note thereof shall be made in the register, 
and the Court may at once rehear the case or make 
such order in regard to the re-hearing as it thinks fit. 

9. [S. 629, last para.] No application to reivew 
an order made on an application for a review or a 
decree or order passed or made on a review shall be 
entertained. 


Notes. 

tion for review of judgment is not appeala- 
ble but is open to revision. S R 121=102 1. 
C 706=1927 R. 204. Where a decree is 
modified on review, the original decree is 
superseded and so no appeal lies from that 
decree, the remedy being to appeal from the 
decree passed on icview. 9 A L.J 183=34 A. 
282 , 36 CL J 484=1923 C 113. The objec- 
tion that the Court admitted, in review, in- 
admissible evidence may be taken on appeal 
from the final decree, t e., original decree 
amended on review. 50 1. C 119=23 C.W.N. 
242 Against an order granting an applica- 
tion for review of judgment and restoring 
the appeal to the file, an appeal lies 21 1 C. 
943 

Power op Appellate Courts —Order 
granting review of judgment confined to 
arrears of revenue only— Power of appellate 
Courts to reopen other questions 1926 C 
243. Review by successor on the ground of 
acadental slip in the decree— Appellate 
Court cannot interfere 24 L.W 44/=97I. 
€.545=1926 M. 1083 The fact that the 
appellate Court cannot interfere with the 
order granting review does not prevent that 
Court from considering the appeal from the 
ultimate decree passed after review on the 
merits 1927 M.W N. 411, Where an order 
was passed granting a review and setting 
aside the previous order, an appeal did not 
he in so far as the order granting the review 
was concerned but that the order of the 
lower Court setting aside the previous 
order must be set aside in appeal, 105 1. 


Appeal.— An appeal does not he from an 
order granting an application for review 
except on the grounds specified in R. 7. 141 1 
C. 188=1933 L. 169. 

Revision.— No revision lies when there is 
a right of appeal from the final decree 32 
I.C 860=48 PWR 1916, 1927 B 599=29 
Bom L.R 1355 But see also 12 1 C 246=49 
PW.R 1911; 31 M.L.J. 509=36 I.C 437,34 
CWN.265 

0, 47, R. 8 —Provisions of the rule are 
mandatory. 1930 A L.J 1057 A review may 
be granted either as to the Whole 6r part, 
and according to R. 8 on admitting of a re- 
view the whole case is not re-opened. 20 C. 
WN. 1165=27 CLJ 326. It is open to 
Court to determine whether the whole case 
is to be re-heard or in part or in its entirety. 
In the absence of any special direction the 
whole case is re-opened. 53 C 856=31 CW. 
N. 1035=1927 C 21. A Court can under R 8 
grant a review and at once proceed to re-hear 
the case. 26 I.C. 366=1915 M.WN 22. It 
is open to Court to make a simple order for 
re-hearmg without making an order that no 
evidence should be produced except that 
which has been discovered subsequent to the 
sun 157 I.C 1084=1935 A L.J 436=1935 
A 435 

0. 47, E. 9.— Where a plea of res judicata 
has been wrongly accepted between the par- 
ties by a single Judge of the Chief Court, the 
question cannot be re-opened afterwards by 
a Division Bench. 10 I C 679=25 P.W.R. 
1911 As to scope and effect of 0. 47, R. 9, 
see 8L. 54=1927 L. 200=102 I.C 523 (2). A 
second review of an order is barred by R. 9 
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Loc. Ams —[Allfiiabad, Bombay, Oudh and Sind.] Add the followina rule af 
the end of 0, 47: — 

*'10 R. 38 of 0. 41 shall apply, so far as may be, to proceedings under this order "■ 
[Calcatta.] 0. 47, R. 1 (2). 

Cancel clause (2), R. 1, 0. 48 and substitute therefor the following:— 

“(2; The Court-fee chargeable for such service shall be paid when the processea 
arc applied for. or within such time, if any, as the Court may, when ordering its issue S 
for the purpose.” ’ 


ORDER XLVIll. 

Miscellaneous. 

1. [S. 93.] (1) Every process issued under this 
Process to be served at Code shall be served at the expense of the party on 
expense of party issuing. whose behalf it is issued unless the Court otherwise 
directs. 


(2) The court-fee chargeable for such service 
Costs of service. shall be paid within a time to be fixed before the 

process is issued. 

hoc. Ams — [Allahabad and Oudh.] Add the words “except as provided in 0. 4 
R. 1 (2)” at the beginning of clause (1) of R. 1. ‘ ’ 

[Nagpur ] To sub-rule (2) of R. 1 of 0 48 prefix the words “Except as provided 
in 0. 4, R. 1 (2)" and substitute the word “the” for “The”. 

[Calcutta.] for sub-rule (2) 

“(2) The Court-fee chargeable for such service shall be paid when the process is 
applied for, or within such time, if any, as the Court may, when ordering its issue fix foi 
the purpose." 

2. [S. 94,] All orders, notices and other docu- 
Orders and notices how required by this Code to be given to or served 

served. on any person shall be served in the manner provided 

for the service of summons. 


3. [S. 644.] The forms given in the appendices, with such variation as the 
Use of forms m appen- circumstances of each case may require, shall be used 
dices. for the purposes therein mentioned. 

Loc Ams.— [Oudh.] The following is added as R. 4 to 0. 48 — 

“!^cept as otherwise provided, m every interlocutoiy prdceeding and in eivery pro- 
ceedmg after decree m the trial Court, the Court may, either on the application of any 
party, or of its own motion, dispense with service upon any defendant who has not appeared 
or upon any defendant who has not filed a written statement.” 

[Rangoon. ] The words “or such forms as may be prescribed by the High Court of 
Judicature at Rangoon” shall be inserted after the word “Appendices”, 

ORDER XLIX. 

Chartered High Courts. 


1. [S, 636.] Notice to produce documents, summonses to witnesses, and 

Winn man, judicifll pfocess, issucd in the exercise of 

of High Court. original civil jurisdiction of the High Court, and 

of its matrimonial, testamentary and intestate juris- 
dictions, except summonses to defendants, writs of execution and notice to 
respondents, may be served by the attorneys in the suits or by persons employed 
by them, or by such other persons as the High Court, by any rule or order, 
directs. 

2. Nothing in this schedule shall be deemed to limit or otherwise affect any 


Notes. 

as it IS practically for the review of the 
order passed on review. 10 1, C 679=25 P. 
W.R 1911,20 C.WN. 1165=27 CL J 326 
See o/ro 8 L. 54=1927 L.200. 

0. 48, R. 1 -See 3 C W.N 82 ; 11 W R. 
290 ; 9 WR. 127. The provisions of R 1 
operate as between party' and party and not 
between the Government and the party, 8 
Pat.LT, 756=102 I C. 791=1927 P. 318. 

0. 48, R. 2 — See 5 B. 249. The words of 
S. 80 as to how notice has to be served are 
mandatory and are not controlled by the pro- 
vision contained in R. 2 which should be read 


as subject lo the special procedure as to 
service contained in S 83 35 C W N 161=58 
C 850=132 I.C. 634=1931 C. 503 Duty of 
Couit to fix time for payment of process fee 
-Non-compliance— Effect See 158 1 C. 2S0. 
O 48, R. 3 -Sfig 24 0.766 (772). 

0 49, R. 1.— Mode of effecting of sum- 
mons. 96 I.C. 375=1926 C 977 
0. 49, R. 2.-See 9 A. 93. 0. 41, R. 31 and 
0 20 and the rules thereunder do not appb 
to the Chartered High Courts as the rules 
relating to judgments were in force when the 
C. P, Code was enacted. 27 A L.J. 713=161 
I.C. 23=1929 A. 403 
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rules in force at the commencement of this Code for 
rSl taking of evidence or the recording of judgments 

tercd High Courts ^ aartered High Court. 


3. [S. 638. 1 The following rules shall not apply to any Chartered High 

A 1 - Court in the exercise of its ordinary or extraordinary 

ApphcahOD of rules. .i 

(1) rules 10 and 11, clauses (fe) and (c) of Order VII; 

(2) rule 3 of Order X , 

(3) rule 2 of Order XVI ; 

(4) rules 5, 6, 8, 9, 10, 11, 13, 14, 15 and 16 (so far as relates to the 
manner of taking evidence) of Order XVIII; 

(5) rules 1 to 8 of Order XX; and 

(6) rule 7 of Order XXXIII (so far as relates to the making of a 
memorandum) , 

and rule 35 of Order XLI shall not apply to any such High Court in the 
exercise of its appellate jurisdiction. 

Loc Am. — [Bombay.] In R. 3, the word “and’' immediately preceding para- 
graph (6) shall be omiHed and the following paragraph shall be inserted between para- 
araphs (5) and (6), namely,— 

“(5-a) R 72-A of 0. 21; and” 

For the words and figures “R 35” occurring m item (6) of R. 3, the words and 
figuies “Rr 31 and 35” shall be subistituted. 

The following clause shall be mserted as clause (1), namely— 

“(1) R. 21-A of 0. S;” 

For the existing clause (1) the followmg shall be substituted namely — 

“(i-a)Rr, 10 and 11, clauses (5) and (r), and Rr 19 to 26 of 0. 7;” 

“(1-b) Rr 11 and 12 of 0 8;” 

Below clause (6), the followitig shall be inserted, namely.— 

“(7) R. 38 of 0. 41," and 

The followmg shall be added as R. 4.— 

“4. Under S. 128, paragraph 2, clause (1) of the Civil Procedure Code of 1908, the 
followmg power is delegated to the Registrar of the High Court, Appellate Side, Bombay. 

“mere on a memorandum of appeal presented withm the tune prescribed for the 
same the whole or any part of the fee prescnbed by the law for the tune being m force 
relating to Court-fees has not been paid, the Registrar may m his discretion allow the 
appellant to pay the whole or part as the case may be of such Court-fees and may admit the 
appeal to the register even though the subsequent payment of Court-fee may have been made 
after the time prescribed for presentation of the appeal." 

ORDER L. 


Provincial Small Cause Courts 

1. The provisions hereinafter specified shall not extend to Courts constitu- 
ted under the Provincial Small Causes Courts Act, 
Provincial Small Cause 2 gg 7 ^ ^Qurts exercising the jurisdiction of a 

^ ® Court of Small Causes under that Act, that is to say, — 

(o) so much of this schedule as relates to — 

(t) suits expected from the cognizance of a Court of Small Causes or 
the execution of decrees in such suits, 

(«) the execution of decrees against immoveable property or the 
interest of a partner in partnership property ; 

(m) the settlement of issues ; and 


Notes. 

O. 50, R 1 (a) (in). -Though a Small 
Cause Court is not required to frame issues 
yet where a case involves many questions, 
the Court should indicate what the points 
are to give the parties an opportunity to pro 
duce their evidence thereon. 59 1.C. 703, 
Appendix A.— The forms m Appendix A 
must be used with caution. They seem to 
have been drafted by some one with an 
imperfect knowledge of pleading and some- 
1-142 


times are in direct conflict with the Code, 
For example, where they provide that on- 
ginal documents which are part of the 
evidence should be annexed to the plaint, 
they are to be taker, as the standard of the 
requisite brevity and also no doubt as speci- 
mens of the character of pleadings required. 
But they are not to be adhered to slavishly, 
they are in fact not perfect by any means. ^ 
C. 418=134 1.C. 538=1931 C. 458 
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(&) the fuDo’viag rales and orders, — 

Order ]I, rule 1 (frame of suit) ; 

Ordei X, rule 3 (record of examination of parties) ; 

Order XV, except so much of rule 4 as provides for the pronouncement 
at once of judgment : 

Older XVHI, rules 5 to 12 (evidence) ; 

Oiders XLl loXLV (appeals) ; 

Order XLVII. rules 2, 3, 5, 6, 7 (review) ; 

Order LI. 

ORDER LI. 


Presidency Small Cause Court. 

1. Save as provided in rules 22 and 23 of Order V, rules 4 and 7 of Order 
rule ^ of Order XXVI, and by the Presi- 
Courts. ^ dency Small Cause Courts, 1882, this schedule 

shall not extend to any suit or proceeding in any 
Couitof Small Causes established in the towns of Calcutta, Madras and 
Bombay. 


ORDER LII. 

Loc Ams — [Allahabad, Bombay, Oudh and Sind.] R 38 of 0 41 shall 
applj', so far as may be, to prolceedings under S. 115 of the Code. 

[Rangoon.] “0, 52 —Rules of procedure to be followed in the Appellate Side of 
the High Court of Rangoon. {Omvttei.) 

Order S3 —Rules for the conduct of suits m the Small Cause Court at Rangoon 
I Omitted.) 

Order 54 —Rules for the classification and arrangement o)f Ci\il Records. (Omitted.) 

APPENDIX A. 

PlE.M)INGS. 

(1) Titles of Suits. 

In the Coubt of 

A, B. (add description and residence) . ... Plainti^ 

against 

C. D, (add description and residjence) . . . . Defendant. 

(2) Description of Parties in Particular Cases. 

1 [The Secretary of State or the Federation of India or the Province of 

as the case may be. ] 


The Ad\ocate-General of 


The Collector of 


The State of 


The A. B. Company, Limited, having its registered office at 
A. B., a public officer of the C. D. Company 


A B (add description and residence), on behalf of himself and all other creditors of 
C. D., late of (add description and residence ) . 


A.B (add description and residence), on behalf of himself and all other holders of 
debentures issued by the Company, Limited 

The Offiaal Receiver. 

A B., a minor (add description and residence), by C D. [or by the Court of Wards], 
his next friend. 

, _ A. B. (add description ctnd resideiice), a person of unsound mind [or of weak mind], 
by C. D., his next fnend. 


1 nr j tation of Indian Laws) Order, 1937, for the 

Words withm brackets have been substi- former words, me., “The Secretary of State 
tuted by the Government of India (Adap- for India in ^uncil." 
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A.B., a firm carrj-ing on business in partnership at 

A. B. (.add description and residence), by his constituted attorney, 
and residence) . 


C. D. (add descnp- 


A. B. (add descnptio^i and residence), shebait o^ Thakur. 

A. B (add description and residence), executor of C. D., deceased, 
A B. (add discnptwn and residence), heir of C D , deceased. 

(3) Plaints. 


No 1 

Money Lent 
(Title.) 

A B., the abo\e-nained plaintiff, states as follows — 

1. On the day of 19 , he lent the defendant lupee 

je-pa>able on the day of 

2, The defendant has not paid the same, except rupees paid on the 

day of 19 , . 

[// the plcknti^ claiins exemption from any law of limitation, rfljy.— ] 

3 The plaintiff was a minor [or msane] from the day of till 

the day of 

4. [Facts shomng when the cause of action arose and that the Court has jmtdic- 

^5. The value of the subject-matter of the sml for the purpose of jurisdiction is 
rupees and for the purpose of Court-fees is rupees. 

6. The plaintiff claims rupees, with interest at per 

cent, iiom the day of 19 . 


No. 2. 

Money Overpaid. 

(Title.) 

A S , the above-named plaintiff, states as follows — 

1 On the day of 19 , the plaintiff agreed to buy and the 

defend^t agreed to sell bars of silver at annaa per tola of fine sil\cr. 

2. The plaintiff piocured the said bars to be assayed by B P., who was paid b> me 
defendant for such assay, and E F., declared each of the bars to contain 1,500 tolas of fine 
Sliver, and the plaintiff accordmgly paid the defe^ant lupees 

3 Each of the said bais contained only 1,200 tolas of fine silver, of which fact the 
plaintiff was ignorant when he made the payment 

4 The defendant has not repaid the sum so overpaid 

[As in' paras. A emd 5 of Form No. 1, and Rekdf claimed.] 


No. 3 

Goods sold at a fixed price and delivered. 

(Title.) 

A B., the above-named plaintiff, states as follows — j j i . j 

1 On the day of 19 , E.F. sold and delivered to 

the defendant [one hmidred barrels of flour, or the goods mentioned m ffie schedule heieto 
annexed, or sundry goods]. ^ -j j j i = 

2 The defendant promised to pay rupees for the said goods on delivery 

[o<> on the day of , some day before the plaint was filed.] 

3 He has not paid the same. ,, , , . 

4. B.F., died on the day of 19 . By his last will he appointed 

Ills brother, the plaintiff, his executor. , „ , „ ,, , , 

in paras. 4 and 5 of Form No. 1.] 

7 The plaintiff as executor of E F. claims [Relief claimed] . 


Goods sold at a reasonable price and delivered, 

(Tide.) 

the above-named plaintiff, states as follows .- 
1. On the day of 


19 , plaintiff sold and delivered 
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to the defendant [suidry a>ticUs of Imise furmture], but no' express agreement was made 
as to the price. 

2. The goods were reasonably worth rupees. 

3, The detendant has not paid the money. 

[As tn parat. 4 anS 5 of Form No. 1, and Relief clamed.] 

No. 5. 

Goods made at DEFENDAmfs Request, and noi accepted. 

(Title.) 

A.B., the above-named plaintiff, states as follows — 

1. On the day of ,E F , agreed with the plaintiff that the 

plaintiff should make for him [jw' tables and fifty clmrs] and that E. F , should pay for the 
goods on dehvery rupees. 

2. The plamtiff made the goods, and on the day of 19 

offered to deliver them to E F , and has ever since been ready and willing so to do 

3. E.F. has not accepted the goods or paid for them. 

[As m paras 4 ard S of Form No. 1, and Rehef ckurned.] 

No. 6. 

Deficiency upon a Re-sale [Goods solo at Auction] . 

(Title ) 

A B., the above-named plaintiff, states as follows — 

1 On the day of 19 , the plaintiff put up at auction sundry 

[poodj], subject to the ccmdition that all goods not paid foi and removed by the purchaser 
writhin [ten after the sale should be le-sold by auction on his account, of which condi- 
tion the defendant had notice. 

2 The defendant purchased [one crate otf crockery] at the auction at the price of 
rupees. 

3. The plaintiff was ready and willing to dehvei the goods to the defendant on the 
date of the sale and for [ten dayj'] after. 

4 The defendant did no|t take away the goods purchased by him, nor pay for them 
within [ten days] after the sale, nor afterwards. 

5 On the day of 19 , the plaintiff re-sold the [crate of 

crockery] on account of the defendant, by public auction, for rupees. 

6 The expenses attendant upon such rc-sale amount tq rupees. 

7. The defendant has not paid the deficiency thus, aiismg, amounting to 

rupees. 

[As in paras. 4 and 5 of Form No 1, and Relief claimed ] 

No 7. 

Services at a seasonable sate. 

(Title.) 

A B , the abme-named plaintiff, states as follows — 

1 Between the daj of _ 19 , and the day of 

19 , at , plaintiff [ereiutad sundry draudyngs, designs and diagrams] 

for the defendant, at his request ; but no express agreement was made as to the sum to be 
paid for such services 

2. The services were reasonably worth rupees 

3 The defendant has not paid the money 

[.i4j w paras ^ and S of Form No. 1, and Relief claimed ] 

No 8. 

Services and Materials at a reasonable Cost. 

(Title ) 

A.B., the above-named plaintiff, states as follows.— 

1. On the day of ' 19 , at the plaintff built a house 

[known as No , m ], and furnished the materials therefor, for the defendant, at 
his request, but no express agreement was made as to the amount to be paid for such work 
and matenals. 

2 The work done and materials supphed were reasonably worth rupees, 

3. The defendant has not paid the money. 

[jdj t« paras. 4 cnid 5 of Form No. 1, and Relief claimed.] 
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No. 9. 

Use and Occupation. 

(me.) 

A.B , the above-named plaintiff, executor of the ivill of X.Y., deceased, states as 

That the drfendant occupied the [house No , Street], bj 

permission of the said X.Y., from the -day of 19 , until the day of 

19 , and no agreement was made as to payment foi the use of the said 


premises. 


6 . 


That the use of the said premises foi thd said period was leasotiably worth 
rupees. 

The defendant has not paid the money. 

[An paras. 4 and 5 of Form No. 1.] 

The plaintiff as executor of X.Y. claims [Relief clamed]. 


No 10. 

On an AWAJID. 

(Title.) 

A B., the above-named plaintiff, states as follows-^ 

1. On the day of 19 , the plaintiff and defendant, having 

a difference between them concerning [a demand of the plaintiff for the price of ten 
barrels of oil which the defendant refused to pay], agreed in writing to submit tiie difference 
to die arbitration of £.F. and G.H., and the original document is annexed hereto!. 

2 On the day of 19 , the arbitrators awarded that 

the defendant should [pay the plaintiff rupees] . 

3. The defendant has not paid the money. 

[As m paras. 4 atid S of Form No. 1, and Rekdf claimed.] 

No. 11. 

On a Foreign Judgment, 

(me.) 

A.B , the above-named plaintiff, states as follows:-— 

1 On the day of 19 , at , in the State [or King- 
dom] of , the Court of that State 

[or Kingdom], in a suit therein pending between the plaintiff and the defendant, duly 
adjudged that the defendant should pay to the plaintiff rupees, with interest from 

the said date. 

2 The defendant has not paid the money. 

[/4j i» paras 4 and 5 of Form No. 1, and Rlehif claimed.] 

No 12. 

Against Surety for Payment of Rent. 

(Title ) 

A.B , the above-named plaintiff, states as follows — 

1. On the day of 19 , E.F. hired from the plamtifif for the terra 

of ycarei, the [house No. , Street], at the annual rent of 

lupees, payable [monthly] 

2 The defendant agreed, in consideration of the letting of the premises to E.F., to 
guarantee the punctual payment of rent 

3 The rent for the month of 19 , amounting to rupees, has not 

been paid. 

Ufi by the terms of tJie agreement, notice is required to be given to the surety, add — ] 

4. On toe day of 19 , the plaintiff gave notice to toe defendant of 

the non-payment of the rent, and demanded payment thereof. 

5. The defendant has not paid toe same. 

[As in paras. 4 and 5 of Form No. 1, and Rtehrf clamed.] 

No 13. 

Breach of Agreement to purchase land. 

(Title.) 

B , the above-named plamtifif, states ag follows-— 

1 On the day of 19 _ , the plaintiff and the defendant entered 

into an agreement, and the original document is hereto annexed. 
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[Or on the Jay of . ' . 19 , the plaintiff and defendant mutually 

agreed that the pbinl’il should sell to the defendant and that defendant should pui chase 
from the plamUli lortj highasi of land in the village of for 

ijpccs ] 

2 On the day of 19 , the plamtiff, being then the 

absolute oiaiei of the property [and the same being free from all incumbrances as was made 
to appear to the defendant], tendered to the defendant a sufficient instrument of tiansfer of 
the same |f»r, was leady and willmg, and is still ready and willing, and offered, to transfer 
the some to the defendant by a sufficient instxument] on thel payment by the defendant of the 
sum agreed upon. 

2 The defendant has not paid the money. 

[As’ tn para^ 4 cmd 5 o|f Form No. 1, and Relief clmined ] 

No. 14. 

Not delivering Goods sold 
(TtUe ) 

A.B , the aboie-named plaintiff, states as follows — 

1. On the day of 19 , the plaintiff and defendant 

mutually agreed that the defendant should deliver [one hundred bairels exf flour] to the 
plaintiff' on the daj of 19 , and that the plaintiff should pay 

therefor lupees Oii delivery. 

2. On the [said] day the plaintiff was ready and willing, and offered to pay the 
defendani the said sum upon delivery of Uie goods. 

2. The defendant has not delivered the goods, and the plaintiff has been deprived of 
the piofils which would have accrued to. him from such delivery 

[Ais w paras. 4 and S of\ Form No. 1 and Relief ] 


No. IS. 

WEONGtroL DISMISS.VI.. 

(me.) 

<4 5 , the above-named plaintff, states as follows 

1 On the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should serve the defendant as [an accountant; or in the capacity of 
foreman, or as the case may be,] and that the defendant should employ the plaintiff as such 
for the term of [one year] and pay him for his services [rupees monthly] . 

. 2 On Ae day of 19 , the plaintiff entered upon the 

service of the defendant and has ever since been, and still is, leady and willing to continue 
in such service during the remainder of the said year whereof the defendant always has had 
notice. 

j defendant wrongfully 

discharged the plamtiff, and refused to permit him to serve as aforesaid, or to pay him for 
his semces 

[As in paras, 4 and S of Form No 1 and Relief dainved ] 

No. 16. 

Bre'^ch of Contract to serve 
{Title.) 

A B . tilt above-named plaintiff, states as follows — 

j 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should employ the defendant at an [annual] salary of 

rupees, and that the defendant should serve the plaintiff [as an artist] for the 
term of [one year]._ ■' 

2. The plaintiff has always been ready and willing to perform his part of the aeree- 

mentrand onfe day of 19 , offered so to do]. 

3. The defmdant [entered upon] the service of the plaintiff on the above-mentioned 

day, but afterwards on the day of 19 , he refused to 

serve the plaintiff as aforesaid 

[.i^j iw paras, 4 and 5 of Form No 1 and Relief claimed. ^ 

N^ 17 

Against a BuEinat for Defective Workmanship 
(Title ) 

A B., the above-named plamtiff, states as follows — 

^ j j plaintiff and defendant 

a^e^ent, and the original document is hereto annexed. [Or state the 
t enor of the conti^act.] 

1 For the word “Bighas” the Calcutta High Court has substtuted- 


“bighas” 
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[2 The plaintift duly performed all the conditions of the agreement on his pan.] 

3. The defendant [built the house referred to in the agreement in a bad and unwoik- 
manlihe manner.] 

[/dj in paras. 4 and 5 of Form No. 1 and Relief claimed. \] 

No. 18. 

On A Bond for the FioFim of Clerk. 

(Jiile ) 

A B.. the above-named plaintift, states as follows — 

1 . On the day of 19 , the plamtifl took E F into his employment 

as a clerk 

2 Tn consideration thereof, on the daj of 19 , the defendant 

agreed with the plaintiff that if E F. should not faithfully perfoim his dtuties as a cleik to 
the plamtiff, or should fail to account to the plaintiff for all moneys, evidences of debt or 
other propeity received by him for the use of the plaintiff, the defendant would pay to the 
plaintiff whatever loss he might sustain by reason thereof, not exceeding rupees 

\0r, 2 In consideration thereof, the defendant by hiis bond O'! the same date bound 
himself to pay the plaintiff the penal sum of rupees, subject to the condition that 

if E.F. should faithiully peiform his duties as clerk and cashier td the plaintiff and should 
justly account to the plaintiff for all moneys, evidences of debt ofr other property’ which 
should he at any time held by him in tiust fdr the plamtiff, the bond should be void ] 

[Or, 2 In consideration iheieof, on the same date, the defendant executed a bond in 
favour of the plaintiff, and the original document is hereto annexed.) 

3 Between the ^ day Oi£ 19 , and the day of 

19 E F. received money and other property, amounting to the value of 

lupees for the use of the plamtiff, for which sum he has not accounted to him, and the same 
sbll remains due and unpaid 

[As tn paras 4 and 5 of Form No 1 and Relief clatmd.] 

No 19 

By Tenant against Landlord, with Special Damage 

(Title.) 

A B , ihe above-named plaintiff, states as follows — 

1 On the day of 19 , the defendant, by a registered instiu- 

ment, let to the plaintiff [the house No. , Street] for the term of 

years, contracting with the plaintiff, that he, the plaintiff, and his legal representatives 
should quietly enjoy possession thereof for the said term 

2 All conditions were fulfilled and all things happened necessary to entitle the plain- 
tiff to maintain this suit 

3. On the day of 19 , during the said term. E F. 

who was the lawful owner of the said ho, use, lawfully' evicted the plaintiff therefrom, and, 
still withholds the possession thereof from him 

4 The plamtiff was thereby [prevented from continuing the business of a tailor at 

the said place, was compelled to expend rupees m moving, and lost 

the custom of G.H. and 7 /. by such removal.] 

[/dj m paras 4 and 5 of Form No. 1 and Relief damned.] 


No. 20 

On an Agreement of iNiffiMNiTY. 

(Title ) 

A B , the abowe-named plamtiff, states as follows* — 

1 On the day of 19 , the plaintiff and defendant, being partners 

in trade under the style of A.B and C.D., dissolved the partnership, and mutually agreed 
that the defendant should take and keep all the partnership property, pay all debts of the 
firm and mdemnify the plaintiff against all claims that might be made upon him on account of 
any indebtedness of the firm 

2 The plamtiff duly performed 4ll the conditions of the agreement on his part 

3 On the day of 19 , [a judgment was recovered against 

the plaintiff and defendant by £ F., in the High Court of Judicature at , upon 

a debt due from the firm to £ F , and on the day of 19 ,] the 

plamtiff paid rupees [m satisfaction of the sale] . 

4 The defendant has not paid the same to the plaintiff 

[/dj in paras. 4 and S <of Form No. 1 and Relief claimed.] 
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No. 21. 

Pbocusing PEOPsarY by Fraud. 

(Title.) 

A.B., the abovc-oamed plahiliff, states as follows — 

1. On the day of 19 , the defendant, for the purpose of 

inducing the plaintiff to sell him ceitain goods, represented to the plaintiff that [he, the 
defendant, was solvent, and worth rupees over all his liabilities] 

2. The plaintiff was thereby induced to sell [and deliver] to the defendant [dry 

goods] of the value of rupees. 

3 The said representations were false [or state the particular falsehoods] and were 
then known by the defendant to be so. 

4. The defendant has not paid for the goods [Or, tf the goods were not delivered.] 
The plaintiff, m preparing and shipping the goods and procuring their restoration, expended 
rupees. 

[.4j t» paras, 4 and 5 of Form No. 1 and Relief claimed ] 

No. 22. 

FkAUDULENTLY PROCURING CREDIT TO BE GIVEN TO ANOTHER PeBSON, 

(Title.) 

A B , ihe above-named plaintiff, states as follows: — 

1 On the day of 19 , the defendant represented to the 

plaintiff that E F. was solvent and in good credit, and worth rupees over all his 

liabilities [or that E F , then held a responsible situation and was m good circumstances, 
and might safely be trusted with goods on credit]. 

2. The plaintiff was thereby mduced to sell to E F. [nee] of the value of 

rupees [on months credit], 

3 The said representations were false and were then known by the defendant to be 
so, and were made by him with intent to deceive and defraud the plaintiff [or to deceive and 
injure the plainbff,] 

4. E.F. [did not pay for the said goods at the expiration of the credit aforesaid, ot] 
has not paid for the said nee, and the plaintiff has wholly lost the same 

[As in paras 4 and 5 of Form No. 1 and Relief clamed ] 

No. 23 

Polluting tee Water under the Plainhef's Land 
(Title.) 

A.B., the above-named plaintiff, states as follows:— 

1. The plaintiff is, and at all the times hereinafter mentioned wjas possessed of 
certain land called and situate in and of a well therein, and of watei 

in the well, and was entitled to the use and benefit of the well and of the water therein, and 
to have certam springs and streams of water which flowed and ran into ^e well to supply 
the same to flow or run without being fouled or polluted. 

2 On the day of 19 , the defendant wrongfully fouled 

and polluted the well and the water therein and the sprmgs and streams of water whid 
flowed into the well 

3. In consequence the water m the well became impure and unfit for domestic and 
other necessary purposes, and the plaintiff and his family are deprived of the use and benefit 
of the well and water 

[^j tn paras. 4 and 5 of Form No, 1 and Relief clamed ] 

No 24 

Carrying on a Noxious Manufacture 
(Title ) 

A B., the above-named plaintiff, states as follows.— 

1. The plaintiff is, and at all the times hereinafter mentioned was, possessed of 
certain lands called situate m 

2 Ever since the day of 19 , the defendant has wrong- 

fully caused to issue from certain smelling works carried on by the defendant large quanti- 
ties of offensive and unwholesome smoke and other vapours and noxious matter, which 
spread themselves over and upon the said lands and corrupted the aif, and settled on the 
surface of the lands. 

3. Thereby the trees, hedges, herbage and crops of the plamtiff growing on the lands 
were damaged and deteriorated in value, and the cattle and livestock of the plaintiff on the 
lands became unhralthy, and many of them were poisoned and died 
. 4. The plaintiff was unable to graze the lan^ with cattle and sheep as he otherwise 

might have done, and was obliged to remove his cattle, sheep and farming-stock therefrom, 
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and has been prevented from having so beneficial and healthy a use and occupation ai the 
lands as he othervuse wouM have had. 

[As in paras. 4 and 5 of Fonn No. 1 and Relief claimed.] 

No 25. 

Obstructing a Right of Way. 

(Title.) 

A B , the above-named plaintiff, states as follows — 

1 The plaintiff is, and at the time hereinafter mentioned was, possessed of [a house in 

the village of ] . 

2 He was enttled to a right of way from the [house] over a certain field to a public 
bghway and back and again from the highway over the field to the house, for himself and 
ins servants [with vehicles, or on foot] at all times of the year 

3 On the day of 19 , defendant wrongfully obstructed the 

said way, so that the plaintiff could not pass [with vehicles, or foot, or in any manner] along 
the way [and has ever since wrongfully obstructed the same] . 

4, (State special damage, if any ) 

[As m paras. 4 and 5 of Form No. 1 and Relief claimed ] 


No. 26. 

Obstructing a Highway. 

(Title ) 

1. The defendant wrongfully dug a trench and heaped up earth and stones m the 
public highway leading from to so as to obstruct it. 

2 Thereby the plaintiff, while lawfully passing along the said highway, fell over the 
said earth and stones [or into the said trench] and 'broke his arm, and suffered great pain, 
and was prevented from attending to his business foi a long time, and incurred expense for 
medical attendance. 

[/dj in paras. 4 and .'5 af Form No. 1 and Relief claimed.] 


No. 27. 

Diverting a Watercourse. 

(Title ) 

.4 B., the above-named plaintiff, states as follows — 

1 The plaintiff is, and at the time hereinafter mentioned was, possessed of a mill 

situated on a [stream] known as the , in the village of , district of 

2 By reason of such possession the plaintiff was entitled to the flow olf the stream 
for working the mill. 

3 On the day of 19 , the defendant by cutting the bank of the 

stream, wrongfully diverted the water thereof, so that less water lan into the plaintiff’s mill. 

4. By reason thereof the plaintiff has been unable to giind more than sacks 

per day, whereas before the said divcision of water, he was able to giind sacks per 

-day 

[As in paras 4 and 5 of Form No. 1 and Relief claimed ] 


No. 28 

Obstructing a Right to use Water for Irrig.mton. 

(Title.) 

A B , the above-named plaintiff, states as follows — 

1 Plaintiff is, and was at the time hereinafter mentioned, possessed of certain lands 

situate, etc., and entitled to take and use a portion of the water of a certain stream for 
iingaUng the said lands. . 

2 On the day of 19 , the defendant prevented the plaintiff 

from taking and using the said portion of the said water as aforesaid, by wrongfully obstruc- 
ting and diverting the said stream 

[As m paras 4 and 5 of Form No. 1 and Relief claimed.] 


No. 29. 

Injuries caused by Negligence on a Rahroad. 

(.Title.) 

A B , the above-named plaintiff, states as follows. — 

1, On the day of 19 , the defendants were common carriers 

of passengers by railway between and 

1-143 
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2. On liat day the plaintiff was passenger in one of the carnages of the defendants 

on the said railway. ^ 

3, While he was such passenger, at [or near the station of or 

between tlic stations of and ], a collision occurred on the said 

railway caused by the negligence and unskilfulness of the defendants’ servants, whereby the 
plaintiff was much injur^ [having his leg broken, his head, cut, etc., and state the special 
damage, if\ a»y flwl, and incurred expense for medical attendance, and is permanently 
disabled from cairying on his former business as [a salesman]. 

i» paras. 4 and 5 of Form No. 1 and Relief clamed ] 

[Or tkis —2 On that day the defendants by their servants so negligently and un- 
skilfully drove and damaged an engine and a train of carnages attached thereto upon and 
along the defendant’s railway which the plaintiff was then lawfully crossing, that the said 
engine and train were driven and struck against the plaintiff, whereby, etc , as tn para 3 ] 

No.’. 30. 

Injuries cvusld by Negugent Driving. 

(Title.) 

A.B., the above-named plaintiff, states as follows* — 

1, The plaintiff is a shoemaker, cairymg on business at . The defendant 

is a merchant of 

2. On the day of 19 , the plaintiff was walkmg southward 

along ChowTinghee, in the City of Calcutta, at about 3 c/clock in the afternoon He was 
obliged to cross Middleton Street, which is a street running into Chowringhee at right 
angles. While he was crossing this street, and just before he could reach the foot pavement 
on the further side thereof, a carnage of the defendant’s drawn by two horses under the 
charge and control of the defendant’s servants, w'as neghgently, suddenly and without any 
warning turned at a rapid and dangerous pace out of Middleton Street into Chowringhee, 
The pole of the carnage struck the plaintiff and knocked him down, and he was much 
trampled by the horses. 

3 By the blow and fall and trampling the plaintiff’s left arm was bronken, and he 
was bruised and injured on the side and badk, as well as internally, and m consequence 
thereof the plaintiff was foi four months ill and in suffermg, and unable to attend to bs 
business, and meurred heavy' medical and other expenses, and sustained great loss of 
business and profits. 

[.dj in paras 4 and S of Form No 1, and Relief clmmed ] 


No. 31. 

For MALiaous Prosecution. 

(Title.) 

A.B , the above-named plamtff, states as follows — 

1 On the day of 19 , the defendant obtained a warrant of arrest 

from [a Magistrate of the said city, or as the case may be] on a 

charge of and the plaintiff was arrested thereon, and imprisoned for 

[days, or hours, and gave bail in the sum of rupees to 

obtam his release]. 

2, In so doing the defendant acted majiaously and wdtliout reasonable or probable 

cause. 

3 On the day of 19 , the Magistrate dismissed the com- 

plaint of the defendant and acquitted the plaintifl. 

4. Many persons, whose names are unknolwn to the plaintiff, hearing of the arrest, and 
supposing the plaintifl to 'be a criminal, have ceased to do business with him; or m con- 
sequence of the said arrest, the plaintiff lost his situation as. clerk to one E.F.; or in con- 
s^uence the plaintiff suffered pam of body and mind, and was prevented from transacting 
his busmess, and was injured m his credit, and incurred expense in obtaining hia release 
from the said impnsonment and m defennding himself against the said complaint 
[^4 j ill paras 4 and 5 of Fotm No. 1, and Relief clakned.] 

No 32. 

Moveables wrongfully detained. 

(Title.) 

A B., the above-named plaintiff, states as follows* — 

1 On the day of _ 19 , plaintiff owned [ot state facts showing a right lo 

the ^OjTe.r.rmn] the goods mentioned in the schedule hereto annexed [or describe the ooodf] 
the estimated value of which is rupees. 

2. From that day until the commencement of this suit the defendant has detained the 
same from the plaintiff. 
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3. Before the commencement of the smt, to wit, on the day of 19 , the 
plaintiff demanded the same from the defendant but he refused to deliver them, 

^ [As in paras. 4 and 5 of Form No. 1,] 

6. The plaintiff claims— 

(1) delivery of the said goods, or rupees, in case dehvery cannot be had; 

(2) rupees compensation for the detention thereof. 

The Scheduli. 

No. 33. 

Against a btiaudulent Purchaser and his Transferee with Notice. 

(Title.) 

A B , ikt above-named plaintiff, states asi follows-— 

1. On the day of 19 , the defendant C D , for the purpose of 

induang the plaintiff to sell him certain goods, represented to the plaintiff that [he was 
solvent, and worth rupees over all his liabilities] . 

2. The plaintiff was thereby induced to sell and deliver to C.D. [one bundled boxes 

of tea], the estimated value of which is rupees 

3 The said representations were false, and were then known by C.D. to be so [or at 
the time of makmg the said representations, C D. was insolvent, and knew himself to be so] . 

C D afterwards transferred the said goods to the defendant E F. without con- 
sideration [or who had notice of the falsity of the representation] . 

[As in paras. 4 and 5 of Fortn No. 1.] 

7. The plaintiff claims^ 

(1) delivery of the said goods, or ^ rupees, in case dehvery cannot be had; 

(2) rupees oompensation for the detention thereof. 

No. 34. 

Rescission of a Contract on tee Ground of Mistake. 

(Title.) 

A B., the above-named plaintiff, states aa follows — 

1 On the day of 19 , the defendant represented to the plaintiff that a 

certam piece of ground belonging to the defendant, situated at , contamed [ten bighas] . 

2 The plaintiff was thereby mduced to pui chase the same at the price of 

rupees in the belief that the said representation was true, and signed an agreement, of which 
the original is hcieto annexed But the land has ndt been transferred to him. 

3 On the day of 19 , the plaintiff paid the defendant rupees 

as part of the purchase money 

4. That the said piece of ground contained m fact only [fi\e bighas]. 

[/1j ih paras. 4 and S of Form iVo. 1 ] 

7. The plaintiff claims— 

(1) rupees, with interest from the day of 19 ; 

(2) that the said agreement be delivered up and cancelled 


An Injunction Restraining Waste. 

(Title.) 

A.B., the above-named plaintiff, states as follows — 

1. The plaintiff is the absolute owner of [describe the property]. 

2. The defendant is in possession of the same under a lease from the plaintiff 

3. The defendant has [cut down a number of valuable trees, and threatens to cut 
down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras 4 and 5 of Form No. 1 ] 

6 The plaintiff chums that the defendant be restrained by injunction from com- 
mitting or permitting any further waste on the said premises. 

[Pecuniary compensation my also be daimed.] 


Injunction Restraining Nuisance. 

(Title ) 

A.B , the above-named plaintiff, states as follows:— 

1. Plaintiff iSi, and at all times hereinafter mentioned was, the absolute owner of 

[the house No. Street, Calcutta] 

2. The defendant is, and at all the said times was, the absolute owner of [a plot o£^ 

ground in the same street ]. 
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3. Oe the daj of 19 , the defendant erected upon his said plot a 

slaughter-house, aad still maintains the same; and from that day until the present fame has 
contmually caused cattle to he brought and killed there [and hasi caused the blood and offal 
to be thrown into the street opposite the said house of the plaintiff]. 

[4. In consequence the plaintiff has been compelled to abandon the said house, and 
has been unable to leiit the same.] ’ 

in paras. 4 and 5 of Form No. 1.] 

7. The plaintiff claims that the defendant be restrained by injunction from commit- 
ting or permissmg any further nuisance. 


No. 37. 

PoBuc Nuisance. 

(Title.) 

A.B., the above-named plaintiff, states as follows — 

1. The defendant has wiongly heaped up eaith and stones cm a public road known as 

Street at so as to obstruct the passage 

of the public along the same and threatens and intends, unless restrained from so doinc- to 
continue and repeat the said wrongful act ’ ^ 

2. The plaintiff has obtained the consent in writing of the Advocate-General [or of 
the Collector or other officer appointed m this behalf] for the institution of this suit. 

[As m paras 4 and 5 of Form No. 1. ] 

S. The plaintiff claims— 

(1) a declaration that the defendant is not entitled to obstruct the passage of the 
public along the said public road; 

(2) an injunction restraining the defendant from obstructing the passage of the 
public along the smd public road and directing the defendant to remove the earth and stones 
wrongfully heaped up as aforesaid. 


No. 38. 

Injunction against the Diversion op a Water-Course. 

(Title.) 

A.B., the above-named plamtift states as follows — 

[As iti Form No. 27.] 

ihe plaintiff claims that the defendant be restrained' by injunction from diverting the 


No. 39. 

Restorahon or Moveable Propebxy threatened with destruction, and for an 
Injunction. 

(Title.) 

A.B^ the above-named plaintiff, states as follows-— 

« of • kmd that re/tellj 

keeping with £' defendant. *“ne for safe- 

the Md oSered to ply reasonable ohargef 

for 

8. Tbe plaintiff 

cnnceaImL”a?^‘a.?lpMS^‘ "f. i-J^rinj ni 

(2) that he be compelled to dehver the same to the plaintiff. 

No. 40. 

Intereleaher. 

(Title.) 

A.B the above-named plaintiff, states as follows ■- 
I ^’-^ntiff [describe Ve #rofertyl^Lr^[‘SVfep?n^]!’^ mentioned G.H. deposited with the 
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2, The defendant C.D. claims the same under an [alleged assignment thereof to him 
frwn G.H.] 

3 The_ defendant E F. also claims the same [under an order of G.H. transferring 
the same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

5 He has no claim upon the said property other than for charges and costs, and is 
rtady and willing to deliver it to such persons as the Court shall direct. 

6. The suit IS not 'brought by collusion with either of the defendants. 

[/1j ill paras 4 aud 5 of Form No. 1.] 

9. The plaintiff claims— 

(1) that the defendants be restrained, tqr injunction, from taking any proceedings 
against the plamtiff m relation thereto ; 

(2) that they be required to interplead together concerning their claims to the said 
property; 

[(3) that some person be authoiized to receive the said property pendmg such 
litigation] ; 

(4) that upon delivering the same to such [person] the plaintiff be discharged from 
all liabihty to either o'f the defendants in relation thereto. 


No. 41. 

Administeation b\ Creditor on behalf of himself and all other Ceeditcss. 

{Title.) 

A.B , the above-named plaintiff, states as follows:— 

1. E.P., late of , was at the tune of his death, and his estate still is, indebted 
to the plaintiff m the sum of 

[Here mteri naittre of debt and security, if any,] 

2 E F died on or about the day of . By his 

last will, dated the day of , he appointed C.D. his executor 

{or devised his estate m liust, etc . or died intestate, as th^ ca^e may be] 

3. The will was proved by C D [or letters of administration were granted, etc.]. 

4. The defendant has possessed himself of the moveable [and immoveable, or the 
proceeds of the immoveable] property of E.F , and has not paid the plamtiff his debt. 

[/4^ i;i paras. 4 and 5 of Form No. l.J 

7. The plaintiff: claims that an account may be taken of the moveable [and immove- 
able] property oi E F , deceased and that the same may be administered under the decree 
of the Court. 


No. 42. 

Administration by Seeofic Legatee. 

{Title.) 

[Alter Form No. 41 thus.] 

[Omit paragraph 1 and commence paragraph 2] E.F., late of , died on or 

about the daj of . By his last will, dated the 

day of he appointed C D. his executor, and bequeathed to the plain- 

tiff, [here state the specific legacy] 

For paragraph 4 substitute— 

The defendant is in possession of the moveable property oi E.F. , and, amongst other 
things, of the said [here name the subject of the specific bequest]. 

For the cominenceirient of paragraph 7 substitute — 

The plaintiff claims that the defendant may be ordered to dehver to him the said, 
[here name the subject of the specific bequest], or that, etc. 


No. 43. 

Adminisiration by Pecuniary Legatee, 
{Title.) 

[Alter Form No. 41 tlvus ] 

[Omit paragraph 1 and substitute for paragraph 2] E.F., late of 
, died on or about the day of 

last will, dated the day of 

C.D. his executor, and bequeathed to the plaintiff^ a legacy of 
In paragraph 4 substitute "legacy” for "debt”. 

Another form. 

{Title.) 

E.F , the above-named plaintiff, states as follows:— 

1. A.B. of K. m the di^on the day of 


his last wiU, dated the 


day of 


. By his 
he appointed 
rupees. 


By 


, he appointed the defendant 
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and M.N. [who died in ilie tcstatoi ’3 lifetime] his executors, and bequeathed his property, 
whether moveable or immoveable, to his executors m trust, to pay the rents and mcome 
thereof to the plaintiff foi his life,^ and after his decease, and in default of his having a son 
who should attam twenty-one, or a daughter who should attain that age or marry, upon trust 
as to his immoveable propeity for the peison who would be the testator's heir-al-law, and as 
to his moveable property for the persons who would be the testator's next-of-kin if he had 
died intestate at that lime oi the death of the plaintiff, and such failure of bs issue as afore- 
said. 

2. The will was proved by the defendant on the day of . The plaintiff 
has not been married. 

3. The testator was at his death entitled to moveable and immoveable property; the 
defendant entered into the receipt of the rents of the immoveable property and got in the 
moveable property; he has sold some part of the immoveable property. 

[As in paras. 4 astd 5 of Form Nc^ 1 . ] 

6. The plaintiff flaiiws — 

(1) to have the moveable and immoveable property of A.B. administered m tbs 
Court, and for that purpose to have all proper directions given and accounts t^en , 

(2) such further or other relief as the nature of the case may require. 

No. 44. 

Execution of Trusts. 

(Title.) 

A.B., tha above-named plaintiff, states as fdllows-— 

1 He IS one of the trustees under an instrument of settlement bearmg date on or 
about the day of made upon the marnage of £.F. and G.H. 

the father and mother of the defendant, [or an instrument of transfer of the estate and 
effects of E.F. for the benefit of C.D., the defendant, and the other creditors of E.F.]. 

2. A B has taken upon himself the burden of the said trust, and is in possession of 
[or o'f the proceeds of] the moveable and immoveable property transferred by the said mstru- 
ment. 

3. C.D. claims to be entitled to a beneficial interest under the instrument, 

[As in paras. 4 and S of Form No. 1.] 

6. The plaintiff is desiroiis to account for all the rents and profits of the said immove- 
able property [and proceeds of, 'the sale of the said, or of part of the said, immoveable pro- 
perty, or moveable, or the proceeds oif the sale of, or of part of, the said morveable property 
or the profits accruing to the plaintiff as such trustee in the execution of the said 
t^t] ; and he prays that .the Court will take the accounts of the said trust, and also 
tot the whole of the said trust estate may! be administered in the Court for the benefit of 
C.D., the defendant, and all other persons who may be mterested in such administration 
in the presence of C.D., and such other persons so mterested as the Court may direct, (x 
that C.D, may show good cause to the contrary. 

[N.B —Where the suit is by a beneficiary, the plaint may be modelled, mutatis mutan- 
dis, OM the plamt by a legatee.] 


No. 45. 

FoREaosuRE OR Sale. 

(Title.) 

A.B., the above-named plamtiff, states as follows — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The followmg are the particulars of the mortgage 
( 0 ) (date); 

(6) (names of mortgagor and mortgagee) , 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(f) (amount now due) ; 

, (ff), ( 1 / the plaiivti^s title ts derwaime, state shortly the iraeisfars dr devolur 
itiOfi Wider which he clams ) 

(If the plawtiff ts mortgagee in p)assesswn, add.) 

3. The plaintiff took possession of the mortgaged property op the day of and 

IS ready to account as mortgagee in possession from tot time 

[As in paras. 4 and S of Form No. 1 . ] 

. 6. The plaintiff claims — 

, . -CO payment, or 'in default [sale or] foreclosure [and possession] ; 



1143 


App, A] Tbe Code of Civil Piocedufe (V of 1908), 

[IVherie Order 34, Rule 6 oppbes.] 

(2) 111 case the proceeds o£ the sale arc foand to be insufficient to pay the amount 
due to the plaintiff, then that Ifberty be reseived to the plaintiff to apply for a decree for 
the yance. 


No. 46. 

Redemption. 

(Title.) 

A.B, the above-named plaintiff, states as follows:— 

1 The plaintiff is mortgagor of lands of which the defendant is mortgagee 

2. The following are the particular of the mortgage — 

(a) (date); 

(b) (names of mortgagor and mortgagee); 

(c) (sum secured), 

(d) (rate of mterest) ; 

(e) (property subject to mortgage); 

(f) (tf the plaitttiQ’s title is derivatk>e, state shortly the tranters or devolution 
under which he claims . ) 

(If the defendant is mortgagee in possession, aid.) 

3, The defendant has taken possession [or has received the rents] of the mortgaged 
propertj 

[/4j iu paras 4 and 5 of Form Nla. 1.] 

6 The plaintiff claims to redeem the said propeity and to have the same tcconveyed 
to him [and to have possession thereof] 

[Rangoon ] Appendix A, Forms Nos. 45 and 46 

In Forms Nos. 4S and 46 of Appendix; A, retaumber clause 6 as clause 7 and insert 
the following as clause 6 — 

“6 The persons, who, to the knowledge of the plaintiff, are interested in the mort- 
gage security or in the right of redemptioh are as follows, namely:—” 

No. 47. 

Specific Peeformanci (No. 1) . 

(Title.) 

A.B., the above-named plaintiff, states as follows.— 

1. By an agreement dated the day of and signed 

by the defendant, he contracted to buy of \or sell to] the plaintiff certain immoveabla pro- 
perty therein described and referred to, for the sum of rupees 

2. The plmntiff has applied to the defendant specifically to perferm the agreement on 
his pait but the defendant has not done so. 

3. The plaintiff has been and still is ready and willing specifically to perform the 
agreement on bis part of which the defendant has had notice. 

[.4j in paras. 4 and S 'of Form N\o. 1.] 

6, The plamtiff claims that the Court will order the defendant specifically to perform 
the agreement and to do all acts necessary to put the plaintiff in full possession of the 
said property [or to accept a transfer and possession of thei said propeirty] and to pay the 
costs of the suit. 


No. 48. 

Sracme Performance (No. 2.) 

(Title ) 

A.B , the above-named plamtiff, states as follows — 

1. On the day of 19 , the plaintiff and defendant 

entered into an agreement, in wnting, and the onginal document is hereto aimexed. 

The defendant was absolutely entitled to the immov'cable property described in the 
agreement 

2. On the day of 19 , the plaintiff tendered 

rupees to the defendant, and demanded a transfer of the said property by a 
suffiaent instrument. 

3. On the day of 19 , the plaintiff agmn demanded such 

transfer. [Or the defendant', refused to transfer the same to the plmntiff.] 

4. The defendant has not executed any instrumept of transfer 

5. "The plaintiff is still^ ready and willing to pay the purchase-money of the said 
property to the defendant.' 
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[/ij ill pat as 4 atid 5 of Form No. 1.] 

8. The plaintiff claims— , . « , 

(I) that the defendant transEcrs the said piopcrty to the plaitiUft bj a suffiaent 
inshument [Jollowiitg Ihe lems of the agreement]; 

(2) rupees compensation for withholding the same. 

No 49. 

'Partnership. 

(Title.) 

A.B,. the above-named plaintiff, states as follows:— 

1 He and C.D., the defendant, have been for jears [or months] past 

carrying on business together under articles of partnership in writing [or under a deed, 
or under a verbal agreement] . 

2. Several disputes and differences have arisen between the plamtiff Md defendant 
as such partners whereby it has become impossible to carry on the business in partnership 
with advantage to the partners [Or the defendant has committed the fallowing breaches 
of the partnership articles — 

(1) 

S I 

[A<; in paias 4 and 5 of Form No 1.] 

S. The plaintiff claims— 

(1) dissolution of the partneiship, 

(2) the accounts be taken, 

(3) that a receivci be appomted. 

fN.E —In ants for the winding up of any pariiterskp onitt the claim for dissolution; 
arid instead insert a paragiaph staling the facts of the partnership having heeii dissolved.] 

(4) Written Staiements. 

General Defences. 

Denial .. The defendant demes &at (set out facts) 

The defendant does not admit that (set out facts) . 

The defendant admits that but says that 

Protest .. The defendant denies that he is a partner in the defendant firm of 

The defendant denies that he made the contract alleged or anj 
contract with the plaintiff. 

The defendant denies that he contracted with the plaintiff as alleged' 
or at all 

The defendant admits assets but not the plaintiff’s claim. 

The defendant denies that the plaintiff sold to him the goods 
mentioned in the plaint or any of them. 

Limitation .. The suit is barred by article or article of the 

second schedule to the ^Indian Limitation Act, 1877. 
Jurisdiction .. The Court has no jurisdiction to hear the smt on the ground that 

(set forth the grounds) . 

On the day of a diamond nng was delivered 

b} the defendant to and accepted by the plaintiff in discharge 
of the alleged cause of action. 

Insolvency .. The defendant has been adjudged an insolvent 

The plamtiff before the institution of the suit was adjudged an 
insolvent and the right to sue vested in the receiver. 

Minority .. The defendant was a minor at the time of making the alleged' 

contract 

Payment into Court . The defendant as to the whole claim (or as to Rs. part 

of the money claimed, or as the case may be) has paid into 
Court Rs and says that this sum is enough to 

satisfy the plaintiff’s claim (or the part aforesaid). 
Performance remitted. The performance of the promise alleged was remitted on the 
(date) . 

Resassion .. The contract was rescinded by agreement between the plaintiff 

and defendant 

Res fudicata .. The plaintiff’s claim is barred by the decree in suit (give the 

reference ) . 

Estoppel .. The plaintiff is estopped from denying the truth of (insert state- 

ment as to which estoppel is claimed) because (here state 
the facts relied on as creating the estoppel) . 

Ground of defence Since the institution of the suit, that is to say, on the day of 
subsequen to institution (set out facts ) . 

o£ suit r 

1 See now the Indian Limitation Act, 1908 (IX of 1908), infra. 
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No. 1. 

Defence in suits for goods sold and delivesed. 

1. The defendant did not order the goods. 

2. The goods were not delivered to liic defendant. 

3. The price was not Rs. 

[or] 

4. ) [ 1* 

5. > Except as to Rs , same as 2. 

6. / i. 3* 

7. The defendant [or A B., the defendant’s agent] satisfied the claim by payment 

before suit to the plaintiff [of to C D., the plaintiff's agent] on the day of 

19 . 

8 The defendant satisfied the claim by payment after suit to the plaintiff on the 
day of 19 . 


No. 2. 

Defence in suits on Bonds 

1. The bond is not the defendant's bond. 

2. The defendant made payment to the plaintiff on the day according to the condi- 
tion of the bond. 

3. The defendant made payment to the plaintiff after the da> named and before suit 
of the piincipal and interest mentioned in the bond. 


No. 3. 

Defence in suns on Guarantees 
1 The prinapal satisfied the claim by payment before suit 
2. The defendant was released by the plaintiff giving time to the pnnapal debtor in 
pursuance of a bindmg agreement. 


Noi. 4. 

Defence in any suit for debt, 

1. As to Rs. 200 of the money clauned, the defendant is entitled to set off for goods 
sold and delivered by the defendant to the plaintiff. 

Particulars are as follows ■ 

Rs. 

1907, January 25th . .. ..150 

„ February 1st .. . ..50 

Total . 200 

2, As to the whole [or as to Rs , part of the money clauned] the 

defendant made tender before suit of Rs and hasi paid the same into Court. 


No. 5. 

Defence in suns for injuries caused by negligent driving. 

1 The defendant denies that the carnage raenUoned in the plaint was the defendant's 

carnage, and that it was under the charge or control of the defendant’s servants. The car- 
nage belonged to , of Street, Calcutta, liveri' stable-keepers 

employed by the defendant to supply him with carnages and horses , and the person under 
whose charge and control the said carnage was, was the servant of the said 

2 The defendant does not admit that the said carnage was turned out of Middleton 
Street either negligently, suddenly or without warning, or at a lapid or dangerous place 

3 The defendant says the plaintiff might and could, by the exercise of reasonable 
care and diligence, have seen the said carriage approaching him, and avoided any collision 
with it. 

4. The defendant does not admit the statements contained in the third paragraph of 
the plaint. 


No. 6. 

Defence in all suits for wrongs. 

1. Denial of the several acts [or matters] complained of. 


1—144 
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Offence in t.uns for detention of goods. 

1 The rteie not the propertj* of the plaintiff. 

2. The ffuods were detained for a hen to which the defendant was entitled. 
Particulars arc as follows.— 

1907, May 3rd. To carriage of the goods claimed from Delhi to Calcutta — 

45 maunds at Rs 2 per maund . . , . . . . . Rs. 90 


Defence in suits for infringement of copyright. 

1. The plaintiff is not the authoi [as^stguiee, etc.]. 

2. The book was not registered. 

3 The defendant did not infringe. 


No. 9. 

Defence in suits for infringement of trade mark. 
1 The trade mark is not the plaintiff’s. 

2. The alleged trade mark is not trade mark, 

3. The defendant did not infnnge. 


No. 10. 

Defences in suits relating to nuisances. 

1 The plaintiff’s lights are not anaent [or deny his other alleged prescriptive rights] . 

2 The plaintiff’s lights will not be materially interfered with by the defendant’s 
buildings. 

3. The defendant denies that he or his servants pollute the wateir [or do what is 
complained of]. 

[// the defendemt claim the nght by prescription or otherwise to do what is com- 
plained <of, he must say sOj and mttst state the gra^dt of the claim, i.e., whether by pre- 
scription, grant or what. ] 

4 The plamtiff has been guilty of ladies of which the following are particulars:— 

1870. Plaintiff’s mill began to work. 

1871. Plaintiff came into possession. 

1883. First complaint. 

S. As to the plaintiff’s daim for damages the defendant will rdy on the above grounds 
of defence, and says that the acts complained of have not produced any damage to the 
plamtiff. [// other grounds are relied on>, they must be stated, e.g., limitation as to past 
damage ] 


No. 11. 

Defence to suit f(» foeeclosuee, 

1 The defendant did not execute the mortgage. 

2. The mortgage not transferred to the plamtiff {if more than one transfer is 
alleged, say which is denied) . 

IT j ^'t artide of the second schedule to the 

^Indian Limitation Act, 1877. 

4. The following payments have been made, vis — 


(Insert date). ^ 

(Insert date) , 

5. The plaintiff took possession on the of 

rents ever since. 

6. That plaintiff released the debt on the 

7. The defendant transferred all his interest to ^.B. by 


Rs. 

.. 1,000 
.., soo 

, and has received the 


of 

a document dated 


No. 12. 

Defence to suit foe eedemption. 

r-,. }‘ redeem is haired by artide of the 

second schedule to the i Indian Limitation Act, 1877 

2. The Pl^ntiff transferred all interest in the property to A.B. 

,11 1 , defendant, by a document dated the day of transferred 

a 1 his interest in th e mortgage-debt and property comprised in the mortgage to A. B. 

1 See now the Indian Limitation Acl^ 1908 (IX of 1908), General Acts, Vol. VI. 
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4. The defendant never took possession of the mortgaged property, or received the 
3 its thereof. 

(// the de^endmt admits possession far a time onl^, he should state the tme, mid 
gny possesswH beyond what he admits.) 

No. 13. 

Defence to suit for speofic performamce. 

1. The defendant did not enter into the agreement. 

2. A B. was not the agent of the defendant (i/ alleged by plaintiff). 

3. The plaintiff has not performed the following conditions— (coH'ditiowj) . 

4. The defendant did not — {alleged acts of pmt performance) . 

i. The plaintiff’s title to the property agreed to be sold is not such as the defendant 
s bound to accept by reason of the following matter— (jtatF why) . 

6. The agreement is uncertain m the foUowmg respects— them). 

7. {or) The plaintiff has been guilty of delay. 

8. (oir) The plaintiff has been gmlty of fraud (or misrepresentation). 

9. (or) The agreement is unfair, 

10. {or) The agreement was entered mto by mistake, 

11. The following are particulars of (7), (8), (9), (10) (or as the castA may, be). 

12. The agreement was resanded under conditions of Sale No. 11 (ojr by muti^ 
agreement) . 

{In cases where damages are claimed mi the defendOfit disputed his liability to 
iamagest he mast deny the Agreement or the alleged breaches, or show whatever other 
ground of defence he intends to rely ort, e.g , the Indian Limitation Act, dopofd mi satie- 
faction, release, fraud, etc.) 


No. 14. 

Defence in Administration Suit by Pecuniary Legatee. 

1. A.B.’s will contained a charge of debts, he died msolvent, he was entitled at his 

death to some immoveable property which the defendant sold and which produced the net 
sum of Rs. and the testator had some movealble property which the defendant 

got in, and which produced the net sum of Rs. 

2. The defendant applied the whole of the said sums and the sum of Rs. wbch 
the defendant leceived from rents of the immoveable property in the payment of the funeral 
and testamentaiy expenses and some of the debts of tiie testator. 

3. The defendant made up his accounts and sent a copy thereof to the plainliff cn 

the day of 19 , and offered the plaintiff free access to the vouchers to 

verify such accounts, but he declined to avail himself of the defendant’s offer. 

4’. The defendant submits that the plamtiff ought to pay the costs of this suit. 


No. 15 

Probate of Will in Solemn Form. 

1 . The said will and codial of the deceased were not duly executed according to the 
provisions of the ^Indian Suaession Act, 1865 [or the '^Hradu Wills Act, 1870] . 

2. The deceased at the time of the said will and codial respectively purport to have 
been executed, was not of sound mmd, memory and understanding. 

. 3 The execution of the said will and codicil ■was obtained by the undue mfluence of 

the plaintft [and others acting with him whose names are at present unknown to the defen- 
dant], 

4. The execution of the said will and codicil was obtained by the fraud of the plaintiff, 
such fraud, so far as is withm the defendaint’s present knowledge, being [state the nature 
of the /rflttd] . 

5. The deceased at the time of the execution of the said wiU and codicil did not know 
and approve of the contents thereof [or of the contemts of the residuary clause m the said 
will, as the case may be] . 

6. The deceased made his true last will, dated the 1st January, 1873, and thereby 
jappointed the defendant sole executor thereof. 

The defendant claims— 

(1) that the Court will pronounce against the said will and codicil propounded by 
tlie plamtiff, 

(2) that the Court will decree probate of the will of the deceased, dated the 1st 
January, 1873, m solemn form of law. 


1 Now Act XXXIX of 1925. 
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No. 16. 

Particulars. (0. 6, R. 5.) 

{T%tle of smt.yi 

The following are the particulars of (here state the matters i» respect of 
PaiticulaiS. which pattKulars hme heeti ordered) delivered pursuant to the order of the 
of {Here set out the particulars ordered «i| paragraphs tf necessary ), 


To 


APPENDIX B. 

Process. 

No. 1. 

Summons for disposal of suit (0. S, Rr. 1, 5.) 
(Tttle.) 


[NamCj dcicriptmi and place of residence. \ 

Whereas has instituted! 

a suit against you for you are hereby 

summoned to appear in this Court m person or by a pleader duly instructed, and able to. 
answer all malenal questions relating to the suit, or who shall be accompanied by some 
person able to answer all such questions, on the day of 19 , at o'clock 

in the noon, to answer the claim ; and as the day fixed foi your appearance is appointed 
for the final disposal of the suit, you must be prepared to produce on that day all the wit- 
nesses upon whose evidence and all the documents upon which you intend to rely in support 
of 3 'our defence. 

T^e notice that, in default of your appearance on the day before-mentioned, the suit 
will be heard and determined in your absence. 

Notice.— 1 . Should you appiehend your witnesses will nolt attend of their own 
accord, you can have a summons from this Court to compel the attendance of any witness, 
and the production of any document that you have a right to call upow the witness to pro- 
duce, on applying to the Court and on depositing the necessary expemses. 

2 If you admit the claim, you should pay the money into Court together with the 
costs of the suit, to avoid execution of the decree, which may be against your person or 
property, or both. 

XT f'OC. Ams.-— [Bombay.] The following note shall be inserted m red ink m Form 
Nos. 1, 2, 3, 5 and 6:— • 

Note. ^Also take notice that in default of your filing an address for service on or 
before the date mentioned you are liable to have your defence strude out." 

[Calcutta.] FormNo. 1-A. Insert the following Form 
No. 1-A. 

Summons to Defendant for ascertainment whether the Suit will be contested 
(0. 5, Rr. 1, 5.) 

{Title.) 

To 


[Nani^, desenpUon and place of residence.] 

Wherms has instituted 

a suit against you for 

summoned to appear in this Court in person or by a pleader duly instructed, and able to 
answ er all material questions relating to the smt on the day of 19 

„ noon in order that am that day you may mfonn 
T^dl not contest the (claim either in whole or in] part and m 
order that m the event of your deciding to contest the claim either m whole or in part, direc- 
tions my he given to you as to the date upon which your written statement is to be filed and 
I!, hp evidence you intend to rely m support of your defence 

are to be produced amd also die document or documents upon which you intend to rely, 
will hP appearance on the day before-mentioned, the suit 

X that in the event of 

ricSsCh " ■” *■“ I®** 

“y hand and the seal of the Court, tbs day of 19 

into you admit the claim m whole or in part you should come prepaSo pay 

Lvoid ^°8ether with the costs of tbs suit to 

avoid ^cuuon of any decree wbch may be passed gainst your peison or property, or both. 

LMadras.] /jwm the following "Note” in Form No. 1.- 

the dav before that m default of your filing an address for service before 

me day hetore-mentidned you are liable to have your defence struck out.” 
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Given uudcr my hand and the seal of the Couit, this 


day of 


19 . 

Judge. 

In Appendix B fter Form No. 1 insert the following as Form No. 1-A:— 

No. 1-A. 

Summons for AscEETAiNiNr. whether a suit is contested or not, and if not contested 
FOR ns IMMEDIATE DISPOSAL. (0. 5, Rr, 1, S.) 

(Title ) 

To 

[Nam, dcscripHon and place of reside}^e.] 

Whereas has instituted 

a suit against you for you are hereby 

summoned to appear in this Court m person or by a pleader duly instructed, and able to 
answer all material questions relating to the suit (or who shall be accompanied' by some 
person able to answer all such questions) on the day of 19 , at o’clock 

m noon and to state whether you contest or do not contest the claim and, 

if you contest, to receive directions of Court as to the date oh which you have to file the 
written statement, the date of trial and other matters 

Take notice that in the event of the claim not being tontested the suit shall be decided 
at once. 

Take further notice that in default of your appearance on the day and hour before- 
mentioned, the suit will be heard and determined in your absence 

Given under my hand and the seal of the Court, this day of 19 . 

Judge 

Notice —If you admit the claim, you should pay the money into Court together with 
the costs of the suit, to avoid execution of the decree, which may be againstyour person or 
property, or both. 

[Sind.] Insert the following in red ink in Forms 1, 2, 3 and 6 

Also take notice that in default of your filing an address for service on or before the 
date mentioned you are liable to have your defence struck out. 

No. 2. 

Summons for Settlement of Issues. (0. 5, Rr. 1, 5.) 

(Title.) 

To 

[Name, description and place of residence.] 

Whereas has instituted 

a suit against you for , , j j , • . ^ hereby 

summoned to appear in this Court in person, or by a pleader duly instructed, and able to 
answer all material questions relating to the suit, or who shall be accompanied by some per- 
son able to answer all such questions on the day of 19 , at o’clock in 

the noon, to answer the claim ; and you are directed to produce on that day all 

the documents upon which you intend to rely in support of your defence. 

Take notice that, m default of your appearance on the day before-mentioned, the suit 
will be heard and determined in your absence. , r 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 

Notice— 1. Should you apprehend your witnesses will not attend of their own 
accord, you can have a summons from this Court to compel the attendance of any witness, 
and the production of any document that you have a light to call upon the witness to pro- 

•duce, on applying to the Court and on depositing the necessary expe^es. 

2. If you admit the claim, you should pay the money into Court together with the 
■costs of the suit, to avoid execution of the decree, which may be against your person or 
property, or both . ^ l h^o 

Loc. Am— [Bombay.] See note under Form 1, Bombay, page 1148. 

No. 3. 

Summons to appear in person. (0. 5, R. 3.) 

(Title.) 


[Name, description and place of residence.] 

Whereas 

a suit against you for _ 

summoned to appear in this Court in person on tire 

of 19 ,at o'clock in the • , . 

the claim; and you are directed to produce on that day all the documents upon which you 

intend to rely in support of your defence * 1 ,.. cmU 

Take notice that, tn iefau't of your appearance on the day before-mentioned, the suit 
will be heard and determined in your absence. 


has instituted 
you are hereby 
day 

noon, to answer 
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Given undei hand and the seal of the Court, this day of 

Loc. Am.— f Bombay.] See note under Form 1, Bombay, page 1148. 


[App. B 


19 . 
Judge. 


No. 4. 


To 


Summons in Summaey Suit on Negotuble Insirument. (0. 27, R. 2 ) 
(Title.) 


[Name, descnption and place of residence.] 

Vl^HEREAS has inslitutprf 

a suit against you under 0. XXXVII of the Code of Civil Procedure, 1908, for Rs. 
balance of the principal and interest due to him as the of a 

of which a copy is hereto annexed, you are hereby summoned to obtain leave from the 
Court within ten days from the service hereof to appear and defend the suit, and within 
such time to cause an appearance to be entered for you In default whereof, the plaintiff 
will be entitled at any time after the expiration of such ten days to obtain a decree for any 
sum not exceeding the sum of Rs. and the sum of Rs. for costs 

[together with such interest, if any, from the date of the institution of the suit as the Court 
may order]. ^ 

Leave to appear may be obtained on an application to the Court supported by affidavit 
or declaration showing that there is a defence to the suit on the merits, or that it is reason- 
able that you should be allowed to appear m the suit 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


To 


No. 5. 

Notice to Person who, the Court considers, should be added as Co-k aintifp 
(0. 1, R. 10.) 

(Title.) 


[Name, description and place of residence,] 

, has instituted 

the above suit against for and whereas 

it appears necessary that you should be added as a plaintiff in the said suit m order to enable 
the Court effectually and completely to adjudicate upon and settle all the questions involved ‘ 
Take notice that you should on or before the day of 19 sienifv to 

this Court whether you consent to be so added. ’ ^ 

Given under my hand and the seal of the Court, this day of 19 

Loc. Am.— [Bombay ] See note under Form I, Bombay, page 1148. 


To 


No. 6. 

Summons to Legal Representative of a Deceased Defendant. (0.22 R 4) 
(Title.) 


Whereas the plaintiff , , , . instituted a suit in this Court on the 

day of 19 , against the defendant who has since 

deceased, and whereas the said plaintiff has made an application to this Court alleeine that 
you are the legsl representative of the said , deceased and desiring that you 

be made the defendant in his stead : ® ^ 

You are hereby summoned to attend in this Court on the day of 19 

at A M. to defpd the said suit and, in default of your appearance on the 

day specified, the said suit will be heard and determined in your absence 

Given under my hand and the seal of the Court, this day of 19 

Loo Am.— [Bombay.] See note under Form I, Bombay, page 1148. 


m 


Order for Transmission o 


Whereas it is stated that 


No. 7. 

Summons for Service in the Jurisdiction of Another 
Court (O S, R 21.) ^ 

(Title.) 


defendan t 

witness 


in the above suit is at present residing 
; It is ordered 


^ Inserted by Act XXX of 1926. 

® .(4/l<iAoJ<ii;-Tbis form has been cancelled by the Rules of the Allahabad High Ckmrt. 
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^ta suEMions returnable on the day of 

19 , be forwarded to the Court of 

for service on the said with a duplicate oj 

witness 

this proceeding 

The Court-fee of chargeable in respect to the summons has been realized in 

this Court in stamps. 

Dated 19 . 

Judge. 

No. 8, 

Order ior Transmission of Summons to be served on a Prisoner. 

(O.S.R.24) 

(Title.) 

To 

To Supenntendeut of the Jail at 

Under the provisions of Order 5, Rule 24 of the Code of Civil Procedure, 1908, a sum- 
mons in duplicate is herewith forwarded for service on the defendant 

who is a prisoner in Jail You are requested to cause a copy of the 

said summons to be served upon the said defendant and to return the original to this Court 
signed by the said defendant, with a statement of service endorsed thereon by you. 

Judge. 


No. 9. 

Order for Transmission of Summons to be served on a Public Servant or Soldier. 

(O.S,Rr.27.28.) 

(Title.) 

To 

Under the provisions of Order 5, Rule 27 (or 28, as the case may be) of the Code of 
Civil Proceduie, 1908, a summons in duplicate is herewith forwarded for service on the 
defendant who is stated to be serving under you. You are requested 

to cause a copy of the said summons to be served upon the said defendant and to return, 
the original to this Court signed by the said defendant, with a statement of service endorsed 
thereon by you. 

Judge. 


No. 10. 

To accompany Return of Summons of another Courts 
(0.5,R.23.) 

(Title.) 

Read proceeding from the forwarding 

for service on 

in suit No. of 19 of that Court. 

Read Serving Officer's endorsement stating that the and 

proof of the above having been duly taken by me 'on the oath of 

and It is ordered that the be returned 

to the with a copy of 

this proceeding. , , 

Judge. 

Note.— T his form will be applicable to process other than summons, the service of 
which may have to be effected in the same manner. 

Loc. Am.— [Bombay.] Form No. 10. Amend the Form as follows : — 


No. 10. 

To accompany Return of Summons of another Court. 

(0.5, R. 23.) 

(Title.) 

Read proceeding from the forwarding for service on 

in Suit No. of 19 of that Court. 

Read Serving Officer’s endorsement stating that the _ ana proof of 

the above having been duly taken by me on the oath of and it is ordered that 

the be returned to the with this proceeding. 

I hereby declare that the said summons on 

has been duly served. / uage. 


* Allahabad .—This form has been caiicell- Court, 
ed by the Rules of the Allahabad High 



1152 


The Civil Court Manual (Imperul Acts). [App.B 

Note.— This foroa will be applicable to process other than summons the service of 
■which may ha^e to be effected in the same manner. * 

[Calcutta I Foim No. 10. Itisert the words “(or proof of the above having been 
duly made by the declaration of )” after the words “proof of the abovp 

having been duly taken by me on the oath of 

No. 11. 

Affidavit of Process-Sebver to accompany Return of a Summons or 
Notice. (0. 5, R. 18.) 

( Title .) 

The affidavit of son of 

I 


make oath 
affirm 


19 


day of 


and say as follows 

(1) I am a process-server of this Court 

(2) On the day of 

issued by the Court of 

notice 

in Suit No. 

of 19 , in the said Court, dated the 

19 , for service on 

(3) The said 

time personally known to me, and I served the said bim ^^ 

notice her 

day of 19 , at about o’clock in the noon at 

by tendering a copy thereof and reauirms JH! 

her ^ ^ her 

, , • - eiitnfyi/\ne 

signature to the original 


I received a 


was at the 




notice. 


(a) Here state whether the person served signed or refused to sign the process, and 
an whose presence * fiuv-cbb,ouu 

(5) Signature of process-server, 

or, 

, notbeing personally known to me accom- 
panied me to 

and pointed out to me a person whom 

, and I served the said on JiS 

, , notice her 

, , , . , day of 

0 clock m noon at by tendering 

thereof to ^ and requiring ^signature to the original 


(3) The said 

he stated to be the said 

on the 
19 , at about 

a copy 
summon s, 
notice. 

(a) 

(ft). 


(a) Here state whether the person served signed or refused to sign the process and 
in whose presence. - oiiu 

(o) Signature of process-server, 

or, 

known * 1 , ordinarily resides being personally 

known to me, I went to the said house, in and there on the 


day of 


(a) 

(b) 


19 , at about 

noon, I did not find the said 


refereni‘’to Orft'r Js 

(6) Signature of process-server. 

or, 

(3) One accompanied me to 

j , which hesaid was the house in which 
resides. I did not find the said there. 

(fl) 

(b) 

rekrcncilo o'rler s! Rulet 15 anW*" 


and there pointed 


pointed 

•dinarily 



The Code of Civil Pboceduee (V op 1908). 


1133 


(b) Signature of process-server. 

li subsMuted service has been ordered, state fully and exactly the manner in which 
the summons was served with special reference to the terms of the order for substituted 
service. 

Swon^by the said before me this 

Affirmed 

° ' Empowered under section 139 of the 

Code of Civil Procedure, 1908, to 
administer the oath to deponents. 
Loc. Ams.— [Calcutta] Form No. 11.— the following for the existing 

Form — 

No. 11. 

Declaration of Process-Server to Accompany return of a Summons or 
Notice (0.5, R. 18.) 

(Title.) 

I a process-server, of this Court declare:— 

, summons , . 

(1) On the day of 19 I received a issued by 

the Court of in Suit No. of 19 in the said Court, dated day 

of 19 for service on , , r j -j 

(2) The said was at the time personally known to me, and I served the said 

-on the day of 19 , at about o'clock m the 

him , . hi, 

noon at by tendering a copy thereof to b ~ and requiring j^^signature to the 

summons 
■original noticr' 

( 0 ) 

(a) Here state whether the person served, signed or refused to sign the process and 
m whose presence. 

in wnos gjgjjature of process-server. 

Tho 5 aid not being personally known to me 

person whom h. « b, the ,a.d andl 

,et,ed.hesa.d2i”-ponJ;^„„.he day of .9 atata^ 


o'clock in the noon at 


, , , nil 

by tendering a copy thereof to 


, I summons 

aad requiring^" signatote to the origmai ■ ' - 


(a) Hce state whether the person served, signed or refused to sign the process and in 
whose presence. 

(h) Signature of process-server. 

(2) The said and the house in which he ordinarily resides being personally 

Wggp^ntto.hesa.hon.^^ ^^d there on tho^^^ ^J-f 

(o) 

(a) Enter fully and exactly the manner in which the process was served, with special 
reference to 0 5, Rr 15 and 17. 

(t>) Signature of process-server. 

(2) One at potnled ontw me which he^^d was the house m 

Which ordinarily resides. 1 did not find the said there. 

(a) 

S Enter fully and exactly the manner m which the process was served, with speaal 
reference to 0. 5, Rr. IS and 17. 

(fe) Signature of process-server. 

(3) If substituted service has of S service, 

the sumons was served with special reference to the terms oj u.c 

l-\iA 
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[Lahore.] Substitute the following Form for existing Form No. 11 


[App.B, 


No. 11. 

Affidaut of Process-server to accompany return of a Summons or Notice. 

(0. 5. R. 18.) 

(Title.) 

The affidavit of . son of > 1 

make follows 

affirm 

(1) I am a process-server of this Court. 

(2) On the day of 19 . 1 received a issued by the 

Court of in Suit No. of 19 , in the said Court, dated the 

day of 19 . for service on , - 

(3) The said was at the time personally known to me, and I served 

thesaid^B2B°5L® on^onthe day of 19 , at about o’clock 


luc &cuu 7: T7-. 

notice her 
on the noon at 

signature to the original— 


by tendering a copy thereof to^^ and requiring 


(fl) Here state whether the person served, signed or refused to sign, the process, and 
in whose presence. 

(6) Signature of process-server. 

(3) The said not being personally known to me accompanied to 

and pointed out to me a person whom he stated to be the said , and I served the said 

summon s quIuH on the day of 19 , at about o’clock in the noon at 

notice her 

1 -itendering a copy thereof to.g and requinng^signature to the origmali^^?® 


( 0 ) Here state whether the person served, signed or refused to sign, the process, and 
in whose presence. 

( h ) Signature of process-server. 

or, 

... personally known 

(3) The said and his house m which he ordinarily resides being out to me 


I went to the said house in 


and there on the 


( (fi) ) 

I was told that had gone to and would not be back till 

Signature of process server. 
or, 

(3) If substituted service has been ordered, state fully and exactly the manner m 
which the summons was served, with special reference to the terms of the order for substi- 
tute service. 

^^^^by the said before me this day of 19 . 

Empowered under Section 139 of the Code of 
Civil Procedure to administer the oath to deponents. 
[M.-W. F.P.] Substitute the following for the third and fourth parts of (3) in Form 
No, 11:- 

being p erson ally 

“(3) The said and his house in which he ordinarily resides 3ut ^ 

known to the said house in and there on the day of 19 , at- 

to' tat 

o’clock in the-^^j noon, I did not find the said I enquired from 
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I told that 


had gone to 


To 


^ , neighbours, 

and would not be cade till. 

T,, SxgMtme oj process server^ 

JNOf Ifi* 

K OTICE TO DEPENBAisrT. (0. 9, E. 6.) 

(Title.) 

[Name, description and place of residence.] 

Whereas this day was fixed for the hearing of the above suit and a summons was 
wsued toyou and the ol^intifli has appeared in this Court and you did not so appear, but 
from the return of the Nazir It has been proved to the satisfaction of the Court that the 
said summons was served on you but not in sufficient time to enable you to appear and ans- 
wer on the day fixed in the said summons ; 

Notice is hereby given to you that the hearing of the suit is adjourned this day and 
, day of 19 is now fixed foi the hearing of the same ; 

in default of your appearance on the day last mentioned the suit will he heard and deter- 
mmed in your absence. 

Given under my hand and the seal of the Court, this day of 19 

fudge. 

hoc Am.— [Madras ] After Form No 12, insert the following as Form No. 12-A: — 

No. 12-A. 

Notice to ihe rroposed guardian of a minor defendant resfondent. 
(0.32.Rr.3and4.) 

^ (Title.) 

To 

(Name, description and place of residence of proposed guardian.) 

Take notice that in has presented a petition to the Court 

praying that you be appointed guardian ad litem to the *winor^^“^^^) , and 

that the same will be heard on the day of 19 . 

(2) The affida\ it of X has been filed m support of this application 

(3) If you aie willing to act as guardian for the saidj^^^^^^^you are required 
to sign (or affix your mark to) the declaration on the back of this notice. 

(4) In the event of your failure to signify your express consent in manner indicated 
above, take further notice that the Court may proceed under 0. XXXII, R. 4, Code of Civil 
Procedure, to appoint some other suitable person or one of its officers as guardian ad litem 
I iL • defe nd ant (s) 

of tie ^^aforestud. 

Dated the day of 19 . 

(Signed.) 

(To be printed on the reverse ) 

I hereby acknowledge receipt of a duplicate of this notice and consent to act as guar- 

lian of the minor fespSSt^' mentioned. 

(Signed) VZ. 

Witnesses . 

1 . 

2 . 


No. 13. 

Summons to Witness. (0. 16, Rr. 1, S.) 

(Title) 

To 

Whereas your attendance is required to on behalf of the 

in the above suit, you are hereby required [per- 
sonally] to appear before this Court on the ... . , 

19 , at o’clock in the forenoon, and to bring with you [or to send 

to this Court] , . . , 

A sum of Rs. » .being your travelling and other expenses 

and subsistence allowance for one day, is herewith sent. If you fail to comply with this 
order without lawful excuse, you will be subject to the consequences of non-attendance laid 
down in rule 12 of 0. XVI of the Code of Civil Procedure, 1908. 

Given uhder my hand and the seal of the Court, this day of * 
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■NTotice — aj It vou are summoned only to produce a document and not to give evid- 
ence you shall be aeemed to have complied with the summons if you cause such document 
to be produced m this Court on the day and hour aforesaid. 

(2) If you are detained beyond the day aforesaid, a sum of Rs will be 

tendered to you for each day’s attendance beyond the day specified. 

Loc. Am —[Madras.] Insert the following as Form No. 13-A after Form No. 13 in 
Appendix B of Schedule I .— 

No 13-A 

Certificate of attendance to an officer of Government summoned as a 
WITNESS IN A SUIT TO WHICH THE GOVERNMENT IS A PARTY. 

(0 16. R 4-A.) 

(Cause title.) x r 

This IS to certify that (name) ^ (designation) being a Govern- 
ment servant from the province of (name) was summoned to give evid- 
ence in h.s official capacity on behalf of the^^^-m the above^^and was in at- 
tendance in this Court from the day of to the day of iamtiff^'° 

elusive) and that a sum of Rupees has been paid into Court by theiL__^to- 

wards his travelling and subsistence allowance for day according to the scale prescribed 
by the Government of the province of (name) and that the said amount 

to bi^cridnedm^Go^^^^ head "XVl-A Miscellaneous F^s and Fines”. 

D^tedthe day of Priding Judge or 

Chief Mtnistef lal Officer. 


Proclamation requiring Attendance of Witness. (0. 16, R. 10.) 

(Title.) 


To 


Whereas it appears from the examination on oath of the serving officer that the summons 
could not be served upon the witness m the manner prescribed by law, and whereas it 
aooears that the evidence of the witness is material, and he absconds and keeps out of the 
wav for the purpose of evading the service o£ the summons This proclamation is there- 
fore under rule 10 of Order XVI of the Code of Civil Procedure, 1908, issued requiring the 

attendance of the witness in this Court on the i * ^ j f ^ j £ 

o’clock m the forenoon and from day to day until he shall have leave to depart , and if 
the witness fails to attend on the day and hour aforesaid he will be dealt with according to 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No 15. 

Proclam - vTioN requiring Attendance of Witness. (0. 16, R. 10 ) 
(Title.) 


Whereas it appears from the examination on oath of the serving officer that the 
summons has been duly served upon the witness, and whereas it appears that the evidence of 
the witness is material and he h failed to attend in compliance with such summons • This 
proclamation is therefore, under Rule 10 of Ordei XVI of the Code of Civil Procedure, 
1908 issued requamg the attendance of the witness in this Court on the day of 

’ 19 at o’clock in the forenoon, and from day to day until he 

shall have leave to depart; and if the witness fails to attend on the day and hour aforesaid 
he will be dealt with according to law. 

Given under my hand and seal of the Court, this day of 19 . 

Judge. 


No. 16. 

Warrant of Attachment op Property of Witness. (0. 16, R. 10.) 

(TrtU) 

The Bailiff of the Court. 

Whereas the witness 

cited by has note afte 

the expiration of the period limited in the proclamation issued for his attendance, apperred 
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in Court, You are hereby directed to hold under attachment property belonging 

to the said witness to the value of and to submit a return, accompanied with 

an inventoiy thereof, within days. 

Given under my hand and the seal of the Court, this day of 19 , 

fudge. 

No. 17. 

Wareant of Abeest of Witness. (0. 16, R. 10.) 

{Title.) 

The Bailiff of the Court. 

Whereas has been duly served with a summons but has failed to 

attend [absconds and keeps out of the way for the purpose of avoiding service of a 
summons] , you are hereby ordered to arrest and bring the said before the Court 

You aie further ordered to return this warrant on or before the day of 

19 with an endorsement certifying the day on and the manner in 

nhich it has been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court this day of 


To 


No. 18. 

Vk^ARBANT OF COMMITTAL. (0. 16, R. 16.) 
{Title.) 


Judge. 


The Officcr-in-Charge of the Jail at , . 

Whereas the plaintiff (or defendant m the above-named suit) has made application to 
this Court that security be taken for the appearance of to give 

evidence {or to produce a document) on the day of . 19 , Md 

whereas the Court has called upon the said . .to furnish such security, 


itito your 
on the said 

day of 19 . 
Judge. 


which he has failed to do : This* is to require you to receive the said 
custody in the civil prison and to produce him before this Court at 
day and on such other day or days as may be hereafter ordered. 

Given under my hand and the seal of the Court this 

No. 19. 

Warrant of Committal. (0. 16, R. 18.) 

(Title.) 

To 

The Officer-in-Charge of the Jail at . . jt. e 

Whereas whose attendance is required before this 

Court in the above-named case to give evidence (or to produce a document) has been arrest- 
ed and brought before the Court in custody ; and whereas owing to the absence of the plain- 
tiff (or defendant) the said cannot give such evidence or produce such 

document, and whereas the Court has called upon the said to give 

security for his appearance on the . day of ) at 

which he has failed to do This is to require you to receive the said 
into your custody in the civil prison and to produce hitn before this 
Court at on the day of 

19 

Given under my hand and the seal of the Court, this day of * 

Loc Ain,-[Allahabad 1 Form No. 20. Add the following Form 

Application for issue of summons to a Party or witnesses. 

No. of suit. 

Name of parties. 

In the Court of the 

Date fixed for hearing 


[Form 

No. 4.] 

1 

2 

3 j 

1 

! 4 

1 

5 

6 

Number of 
witnesses to 
be summon- 
ed. 

Name and j 
full address 
of each per- 
son to be 
summoned. 

Rank or ! 
occupation. 

^ Distance of | 
, residence 
from Court. 

Cash paid for 

Name and ad- 
dress of person 
to whom unex- 
pended tavel- 

Img expenses 

and diet money 
should be re- 
turned. 

Rail. 

Road iTravel- 
[Img ex- 
penses. 

Diet 

expen 

ses. 
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APPENDIX C. 

Discovery, Inspection and Admission. 

No 1. 

Oruee foe Delivery op Intekrogatosies. (0. 11, R. 1.) 

In the Court of 

Gvil Suit No. of 19 . 

AB .. .. .. .. Plaintig 

against 

CJD., and G.H. .. ,. .. .. Defendants. 

Upon hearing and upon reading the affidavit of filed the 

day of 19 . It is ordered that the 

be at liberty to deliver to the interrogatories ui writing, and that 

the said do answer the interrogatories as prescribed by Order XT, Rule 8 

and that the costs of this application be ’ 

No. 2 

Interrogatories. (0. 11, R, 4.) 

(Title as in No. 1, supra ) 

Interrogatories on behalf of the above-named [Plaintiff or defendant C.D,] for the 
examination of the above-named [defendants E.F. and GH or plamUff.] 

1 Did not, etc. 

2. Has not, etc. 

etc. etc. etc. 

yriie defendant E.F. is required to answer the interrogatories numbered ] , 

[The defendant G.H . is required to answer the interrogatories numbered ] . 

No. 3. 

Answer to Inteerogai dries. (0. 11, R. 9.) 

(Title as in No. 1, supra.) 

The answer of the above-named defendant E. F. to the interrogatories for hi s exami- 
nation by the above-named plaintiff 

In answer to the said interrogatories, I, the above-named E F., make oath and say as 
follows:— 

2 * I Enter answers to interrogatories in paragraphs numbered consecutively. 

3. I object to answer the interrogatories numbered on the ground that [jfate 
grounds of objection]. 

No. 4. 

Order for Affidavit as to Documennts. (0. 11, R 12.) 

(Title as in No. 1, surpra.) 

Upon hearing 

It IS ordered that the do within days from the date of this order, 

answer on affidavit stating which documents are or have been in his possession or power re- 
lating to the matter in question in this suit, and that the costs of this application be 

, No. S 

Affidavit as to Documents (0. 11, R. 13.) 

(Title as in No. 1. supra ) 

I the above-named defendant C.D., make oath and say as follows — 

. , . ^ have in my possession or power the documents relating to the matters in question 

in this suit set forth m the first and second parts of the first schedule hereto, 

2. I object to produce the said documents set forth in the second part of the first 
schedule hereto [state grounds of objection ] 

3. I have had, but have not now, in my possession or power the documents relating to 
the matters in question in this suit set forth in second schedule hereto. 

4. The last-mentioned documeilts were last in my possession or power on [state when 
and what has become of them, and in whose possession they now are.] 

5. AcMrding to the best of my knowledge, information and belief I have not now, 
and never had, in my possession, custody or power, or in the’possession, custody, or power 

^ agent, or m the possession, custody or power of any other person on my 

behalf, any account, book of account, voucher, receipt, letter, memorandum, paper or wriung, 
o*" Mtractfrom any such doeument, or any other document whatsoever, relat- 
itg to the matters m question in this suit or any of them, or wherein any entiy has been made 
relative to such matters or any of them, othei than and except the documents set forth in 
the said first and second schedules hereto. 
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No. 6. 

Order to produce Documents eor Inspection (0. 11, R. 14.) 

(Titles as in No. I, supra.) 

Upon hearing and upon reading the affidavit o£ filed the 

day of 19 ; It is ordered that the do, at all 

reasonable times, on reasonable notice, produce at situate at , the 

following documents, namely, , and that the be at liberty to inspect 

and peruse the documents so produced, and to make notes of their contents. In the mean- 
time il is ordered that all further proceedings be stayed and that the costs of this application 
be. 


Notice to produce Documents. (0. 11, R. 16) 

( T tile as in No. 1, supra.) 

Take notice that the [plaintiff or defendant] requires you to pioducefor his inspection 
the following documents referred to in your [plaint or written statement, or affidavit dated 
the day of 19 ] 

[Describe documents required ] 

X. Y., Pleader for the 

To Z., Pleadei for the 


No. 8 

Notice to inspect Documents. (0. 11, R. 17.) 

(Title as in No. 1, supra.) 

Take notice that you can inspect the documents mentioned in your notice of the 
day of 19 [except the defendant numbered m that notice] 

at [iiwer# place of inspection] on Thursday, next, the instant, between the hours of 12 
and 4 o'clock. 

Or, that the [plaintiff or defendant] objects to giving you inspection of documents 
mentioned m your notice of the day of 19 on the ground that stale the 
ground *— 


No. 9. 

Notice to admit Documents (0. 12, R. 3 ) 

(Title as »n No. 1, supra.) . . 

Take notice that the plaintiff [or defendant] in this suit proposes to adduce in evi- 
dence the several documents hereunder specified, and that the same may be inspected by the 
defendwt [or plaintiff], his pleader or agent, at on between the hours of 

and the defendant [or plaintiff] is hereby required, within forty-eight 
hours from the last mentioned hour, to admit that such of the said documents as are speci- 
fied to be originals were respectively written, signed or executed, as they purport respectively 
to have been , that such as are specified as copies are true copies ; and such documents as 
are stated to have been served, sent or delivered were so served, sent or delivered, respec- 
tively, saving all just exceptions to the admissibility of all such documents as evidence in 

G.H., pleader [or agent] for plaintiff [or defendant] 
To E R, pleader, [or agent] for defendant [or plaintiff] . 

[Here describe the documents and specially as to each document whethei it is original 
or a copy.] 


No. 10. 

Notice to admit Facts. (0. 12, R. S.) > . 

(Title as in No. 1, supra.) , . , , , . r 

Take notice that the plaintiff [or defendant] m this suit requires the defendant lor 
plaintiff] to admit, for the purposes of this suit only, the several facts respectively hereunder 
specified ; and the defendant [or plaintiff] is hereby required, withm six days from the se^ice 
■of this notice, to admit the said several imets, saving all just exceptions to the admissibility 
of such facts as evidence in this suit. , . , ^ r ..Jwi 

G.H., [os agent] for plamtif [os defendant]. 

To E.F., pleader [or agent] for defendant [or plaintiff]. 

The facts, the admission of which is required, are— 

1. That M. died on the 1st January, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That 0, died on the 1st April, 1896 

5. That 0. was never married 

No. 11. 

Admission of Facts Pursuant to Notice. (0. 12, R. 5.) 

(Title as in No. 1, supra.) . , i, v,, 

The defendant [or plaintiff] m this suit, for the purposes of this suit only, hereby 
admits the several facts respectively hereunder spedfied, subject to the qualmcations or 
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limitatiotis, if any, hereunder specified, saving all just exception to the admissibility of any 
such facts or any of them, as evidence in the suit: 

Provided thal this admission is made for the purposes of this suit only, and is not an 
admission to be used aijainst the defendant [or plaintiff] on any other occasion or by any one 
other than ihe plaintifi [or defendant, or party requiring the admissionl. 

E.'F. pleader [or agent] for defendant [or plaintiff]. 

To G H , pleader [or agent] for plaintiQ [or defendant]. 


Facts admitted. 

Qualifications or limitations, if any, subject 
^ to which they are admitted. 

1. That M, died on the 1st January, 1890 . ^ 

1. 

2. That he died intestate 

2 

3. That N. was his lawful son 

3. But not that he was his only lawful son. 

4. That 0. died 

4 But not that he died on the 1st April, 1896. 

S. That 0. was never married 

5. 


No. 12. 

NoiiCE TO Produce (General Form). (0. 12, R. 8), 

{Title as Ml No. 1, supra.) 

Take notice that you are hereby required to produce and show to the Court at the 
first hearing of this suit all books, papers, letters, copies of letters and other writings and 
documents in your custody, possession or power, containing any entry, memorandum or 
minute relatmg to the matters in question in this suit, and particularly. 

pleader [oT agent] forplainiii [ot defendant]. 

ToE.F., pleader [or agent] for defendant [or plaintif]. 

APPENDIX D. 

Decrees. 


No. 1. 

Decree in Original Suit, (0 20, Rr. 6, 7.) 

[Title.) 

Claim for 

This suit coming on this day for final disposal before 
in the presence of for the plaintiff and of 

for the defendant, it is ordered and decreed that 
sum of Rs. be paid by the to the 

on account of the costs of this suit, with interest thereon at the rate of 
per annum from that date to date of realization. 

Given under my hand and the seal of the Court, this day of 

Costs of Suit. 


and that the 

per cent. 

19 . 
Judge. 


Plaintiff. 


Defendant. 


1. Stamp for plaint 

2. Do. for power 

3. Do. for exhibits 

4 Pleader's fee on Rs. .. 

5. Subsistence for wit- 
nesses. 

6. Commissioner's fee .. 

7. Service of process 

Total .. 


Stamp for power 
Do. for petition 
Pleader's fee 
Subsistence for witnesses 
Service of process 

Commissioner's fee 


Rs. A. V , 


Total 
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Loc Am — iCalcutta ] Form No. 1. Cancel the table under the head “costs o£ suit" 
in the Form and substitute therefor the following 


Plaintifi. 


1. Stamp for plaint ■ • | 

2. Do for power .. j 

3. Stamp for petitions and 

affic^vits ■■ 1 

I 

4 Cost of exh'bits including j 
copies made undei the I 
Bankers’ Books Evidence I 
Act, 1891 ^ •• I 

5, Pleaders’ fee on Rs. • • 


6. Subsistence and travelling 

allowances of witnesses 
(including those of party, 
if allowed by Judge) • . 

7. Process fees 

8. Commissioner's fees 

9. Demi-paper 

10. Cost of transmission of 

records 

11. Other costs allowed un- 

der the Code and Gene- 
ral Rules and Orders.. 

12. Adjournment costs not 

paid in cash (to be add- 
ed or deducted as the 
case may be) 

Total 


Defendant. 


I Rs. A. P. 


1. Stamp for power , 

2. Do. for petitions and 

affidavits •• 

3. Costs of exhibits including ^ 

copies made under the 
Bankers’ Books Evidence 
Act, 1891 

4. Pleaders’ fees 


Subsistence and travelling 
allowances of witnesses 
(including those of party 
if allowed by Judge) 


Rs. A. F. 


6 Process fees 


7. Commissioner's fees 

8. Demi-paper , . 

9. Cost of transmission ot 

records , , ,• 

10. Other costs allowed under 

the Code and General 
Rules and Orders 


Adjournment costs not] 
paid in cash (to be 
deducted or added as 
the case may be) 


Total . 


FomNo.1. S«b.m«.e.he follow...g for schedule of “costs 
of suits” in the form of decree . 

Costs of Swt. 


Plaintiff 

Defendant 

1, Stamp for plaint 

2. Do. for power 

3. Do for petition or 

affidavit 

4, Costs for exhibits 

i Pleader's fee on Rs* 

6. Subsistence— 

(o) for plaintiff or his 
agent. 

(6) vintnesses 

7. Commissioner’s fee 

Rs. A. P 

Stamp for power *• 

Do. for petition or affidavit 

Costs for exhibits 

Pleader’s fee 

^taHS“Sf.ndant or hr. 
agent. 

(6) for witnesses 

Commissioner’s fee 

Service of process • 

Copying or typing ch^^^ . 

Rs. A. P. 

8. Service of process • • 



9. Clbpying or typing charge 




1-146 
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No 2. 

Simple Money Decree. (S. 34.) 

Title. 

Claim lor 

This suit coming on this da^ for final disposal before in 

the presence of for the plaintiff 

and of for the defendant, it is ordered that the do 

pay to the the sum of Rs. with interest thereon at the 

rate of _ per cent, per annum from to the date of realization 

of the said sum and do also pay Rs. , the costs of this suit, with interest thereon at the 
rate of per cent, per annum from this date to the date of realization. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

Costs of Smt 


1. Stamp for plaint 

2. Do. for power 

3. Do. for exhibits 

4. Pleader’s fee on Rs 

5. Subsistence for witnesses. 

6. Commissioner's fee 

7. Service of process 


Stamp for power 
Do. for petition 
Pleader's fee 
Subsistence for witnesses 
Service of process 
Commissioner's fee 


Loc. Am. [Calcutta.] Form No. 2. Cancel the table under the head “cost of suit" and 
substitute therefor the following .— 

Costs of suit. 


I Rs A. p 

1. Stamp for plaint .. | 

2. Do. for power 

3. Do. for petition and 

affidavits. . . , 


4. Costs of exhibits including 

copies made under the 
Bankers' Books Evidence 
Act. 1891 

5. Pleaders’ fee on Rs. 


6. Subsistence and travelling 

allowance of witnesses 
(including those of party, 
i£ allowed by Judge) . . 

7. Process fees 

8. Commissioner's fees 

9. Demi-paper 

10. Cost of transmission of 
records 

11 Other costs allowed under 
the Code and (jteneral 
Rules and Orders 

12. Adjournment costs not 
paid m cash (to be added 
or deducted as the case 
maybe) , ■ 

LTotal . . 


Rs. A p- 

1. Stamp for power 

2. Do. for petition and affi- 
davits 

3. Costs of exhibits including 

copies made under the 
Bankers' Books Evidence 
Act, 1891 
4 Pleaders' fee 


5. Subsistence and travelling 

allowance of witnesses 
(including those of party 
if allowed by Judge) 

6. Process fees 


7. Ciommissioner’s fees 

8. Demi-paper 

9. Cost of transmission of 

records 

10 Other costs allowed under 
the Ode and General 
Rules and Orders 

11. Adjournment costs not 
paid in cash (to be added 
or deducted as the case 
may be) 


Total .. 
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No. 3. 

Preliminary decree for foreclosure. 

(Order XXXIV, rule 2.“Where accounts are directed to be taken ) 

{Title.) 

This suit coming on his day, etc. ; it is hereby ordered and decreed that it be 

referred to as the Commissioner to take the accounts following 

(i) an account of what is due on this date to the plaintiff for principal and interest 
on his mortgage mentioned in the plaint (such interest to be computed at the rate payable on 
the principal or where no such rate is fixed, at six per cent, per annum or at such rate as the 
Court deems reasonable) ; 

(«) an account of the income of the mortgaged property received up to this date by 
the plaintiff or by any other person by the order or for the use of the plaintiff or which 
without the wilful default of the plaintiff or such person might have been so received , 

(tu) an account of all sums of money properly incurred by the plaintiff up to this 
date for costs, charges and expenses (other than the costs of the suit) in respect of the 
mortgage-security, together with interest thereon (such interest to be computed at the rate 
agreed between the parties, or, failing such rate, at the same rate as is payable on the 
principal, or, failing both such rates, at nine per cent, per annum) ; 

(iti) an account of any loss or damage caused to the mortgaged property before this 
date by any act or omission of the plaintiff which is destructive of, or permanently injurious 
to, the properly or by his failure to perform any of the duties imposed upon him by any law 
for time being in force or by the terms of the mortgage-deed 

2 And It IS hereby further ordered and decreed that any amount received under 
clause («) or adjudged due under clause (w) above, together with interest thereon, shall 
first be adjusted against any sums paid by the plaintiff under clause (tu) together with in- 
terest thereon, and the balance, if any, shall be added to the mortgage-money or, as the case 
may be, be debited in reduction of the amount due to the plaintiff on account of interest on 
the principal sum adjudged due and thereafter in reduction or discharge of the prmcipal, 

3. And it is hereby further ordered that the said Commissioner shall present the 
account to this (^urt with all convenient despatch after making all just allowances on or 
before the day of , and that upon such report of the Commissioner being 


Note —These new forms 3 to 11 have been 
substituted for old forms 3 to 11 by the 
Transfer of Property (Amendment) Supple- 
mentary Act (XXI of 1929), The necessity 
for the substitution of these new forms has 
been explained as follows m the Statements 
of Objects and Reasons — 

"We propose to substitute new Forms for 
Forms 3 to 11 for decrees in mortgage suits 
appearing in Appendix D to the Code of 
Civil Procedure, 19()8. Under Order XLVIII, 
rule 1, of the Civil Procedure Code, 1908, the 
Court_ has to follow the Forms with such 
variations as the cirrumstances of the case 
require. The piesent Form No. 3 m Appen- 
dix D does not correspond to rule 2 of Older 
XXXIV under which it purports to have 
been made. It does not provide for direc- 
tions for taking accounts but merely refers to 
the declaration- of the amount due by the 
Court Separate Forms Nos. 3 and 3- A are, 
therefore, framed for preliminary decrees 
for foreclosure in which accounts are direc- 
ted to be taken and in which the amount due 
is declared by the Court. The Forms follow 
the amendments made in rules 2 and 3 So 
also Form No 4 for a final decree for fore- 
closure IS substituted for Form No 10 It 
has been framed to conform to Forms Nos 
3and3-A.‘ Similarly. Forms Nos. 5, 5-A, 7 
to 7-C are framed for preliminaiy decrees 
for sale and redemption They follow the 
amended rules 4 to 7. 

Forms Nos. 7-D to 7-F have been added to 
provide for a final decree in a suit for fore- 
closure, sale or redemption, when the mort- 
^lagor pays the amount of the decree. 


Form No 8 is for a final decree under 
rules 6 and 8-A, and is substituted for the 
original Form No. 11. It is amended in 
accordance with the amendments made m 
rules 6 and 8-A 

Form No, 9 takes the place of the present 
Form No. 6 It provides for a case where, 
in a suit for foreclosure or sale, besides the 
mortgagor a subsequent mortgagee is joined 
as a defendant The form sets out in detail 
the respective and relative lights of all parties 
as required in rules 2 (3) and 4(3). The 
practice of allowing successive periods of re- 
demption when there are several mortgages 
IS falling into disuse even in England, and the 
usual course now is to give only one period 
of redemption, more prficularly when the 
mortgaged property is likely to deteriorate 
(Ghose on mortgage, Vol. I, p. 639, 5th Edn.) 
The present Form No 6 allows six months 
for redemption to a subsequent mortgagee 
and then three months further to the mort- 
gagor, There is no reason why a period 
longer than the ordinary period of six 
months should be allowed for redemption 
and the mortgagee be made to wait for his 
money merely because the mortgagor has 
chosen to create further incumbrances. In 
Form No. 9 only one period of redemption is 
allowed to all defendants. 

Forms Nos. 10 and 11 take the place of the 
existing Forms Nos. 7 and 8 and have been 
framed in accordance with the amendments 
in rules 3 to 8. In Form No II the principle 
of one period of redemption is strictly adhe- 
red to.* 



1164 


The Civil Court Mahual (Imperial Acts). [App. D 

received, it shall be coiifirmcd and countersigned, subject to such modification as may be 
necessary after consideration of such objections as the parties to the suit may make. 

4 And 1 1 lb hc'-eby further ordered and decreed— 

(t) that the defendant do pay into Court on or before the day of 

or any latei date up to which time for payment may be extended by the Court, such sum as 
the Court shall find due, and the sum of Rs. for the costs of the suit awarded to 

the plaintiff; 

(«i) that, on such payment and on payment thereafter before such date as the Court 
may fix of such amount as the Court may adjudge due in respect of such costs of the suit 
and such costs, charges and expenses as may be payable under rule 10, together with such 
subsequent interest as may be payable under rule 11, of Order XXXI Vof the First Sche- 
dule, to the Code of Civil Procedure, 1908, the plaintiff shall bring into Court all documents 
in his possession or power relating to the mortgaged property in the plaint mentioned, and 
all such documents shall be delivered over to the defendant, or to such person as he appoints, 
and the plaintiff shall, if so required, reconvey or re-transfer the said property free from 
the said mortgage and clear of and from all incumbrances created by the plaintiff or any 
person claiming under him or any person under whom he claims and free from all liability 
whatsoever arising from the mortgage or this suit and shall, if so required, deliver up to the 
defendant quiet and peaceable possession of the said property. 

5. And it IS hereby further ordered and decreed that, m default of payment as afore- 
said, the plaintiff shall be at liberty to apply to the Court for a final decree that the defen- 
dant shall thenceforth stand absolutely debarred and foreclosed of and from all right to 
redeem the mortgaged property described m the Schedule annexed hereto and shall, if so 
required, delivei up to the plaintiff quiet and peaceable possession of the said property , and 
that the parties shall be at the liberty to apply to the Court from time to time as they may 
have occasion, and on such application or otherwise the Court may give such directions as it 
thinks fit. 

SCHEDULE. 

Description of the mortgaged propetty. 

Loc Am — [Rangoon ] Substitute the following — 

No. 3.' 

PRELIMINm’ DECREE EOS FOREaOSURE 

(Title.) 

This suit coming on this day of , It is hereby ordered and 

declared that the sum of Rs. being costs df this suit shall be paid by the defend- 
ant No to the a, and it is declared that the amount due by the 

defendant No, to the plaintiff is the sum of Rs being the balance of 

account as shown in the schedule hereto; and it is further declared that the plaintiff shall 
be entitled to apply for and obtain a final decree for foreclosure of the mortgage in suit 
provided that the defendant, orb may apply for and dbtain a deciee for 

redemption of the mortgage on payment mto Court of the amount so declared to be due on 
or before the day of and on compliance with all further orders of 

the Court and on pajunent of such further sums as the Court may determine to be payable 
on finally adjusting thej account up to the date of payment. 

SCHEDXWE. 

1 Due to the plaintiff for redemption Rs 

2 Due to the plaintiff for costs of suit Rs. 

3. Due to the plaintiff for costs, etc, in respect of the mortgage Rs 

4. Less costs, etc, in respect of the mortgage due to the defendant 

No. Rs 

Less costs of suit due to the defendant No. Rs 

Due to the plaintiff r^^ 


No 3-A. 


Preliminary decree tor foreclosure. 

(Order XXXIV, rule 2. — Where the Court declares the amount due.) 

(Title). 

♦ 1 . 1 on this day, etc. , it is hereby declared that the amount due to 

the plainti^ff on his mortgage mentione dm the plaint calculated up to this day of 

f Tj’ principal, the sum of Rs. for interest on the said 

S 1 ,, • 1 charges and expenses (other than the costs of the 

5 t) properly incurred by the plaintiff in respect of the mortgage security, together with 


(^) Or as otherwise apportioned. 

(&) Any other party to the suit who h^ a right to redeem the plaintiff’s mortgage. 
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interest thereon, and the sum of Rs. for the costs of this suit awarded to the plamlitf, 
making in all the sum of Rs. 

2. And It is hereby ordered and decreed as follows : 

(i) that the defendant do pay into Court on or before the day of or 
any later date up to which time for payment may be extended by the Court of the said sum 
of Rs. , 

(it) that, on such payment and on payment thereafter before such dale as the Court 
may fix of such amount as the Court may adjudge due in respect of such costs of the suit and 
such costs, charges and expenses as may he payable under rule 10, together with such subse- 

S uent interest as may be payable under rule 11, of Order XXIV of the First Schedule to 
le Code of Civil Procedure, 1908, the plaintiff shall bring into (iourt all documents m his 
possession or power relating to the mortgaged property in the plaint mentioned, and all such 
documents shall be delivered over to the defendant, or to such rerson as he appoints, and the 
plaintiff shall, if so required, reconvey or re-transfer the said property free from the said 
mortgage and clear of and from all incumbrances created by the plaintiff or any person claim- 
ing under him or any person under whom he claims and free from all liability whatsoever 
arising from the mortgage or this suit, and shall, if so required, deliver up to the defendant 
quiet and peaceable possession of the said property. 

3. And it is hereby further ordered and decreed that, in default of payment as afore- 
said, the plaintiff may apply to the Court for a final decree that the defendant shall thence- 
fortib stand absolutely debarred and foreclosed of and from all right to redeem the mortgaged 
property described in the Schedule annexed hereto and shall, if so required, deliver up to the 
plaintiff quiet and peaceable possession of the said property ; and that the parties shall be at 
liberty to apply to the Court from time to time as they may have occasion, and on such 
application or otherwise the Court may give such directions as it thinks fit. 

SCHEDULE^ 

Description of the mortgaged propertyt 
No. 4. 

Final decree for fobeclolure. 

(Order XXXIV, rule 3.) 

{Title.) 

Upon reading the preliminary decree passed in this suit on the day of 

and further orders (if any) dated the day of 

and the application of the plaintiff dated the _ day of for a 

£nal decree and after hearing the parties and it appearing that the payment directed by the 
said decree and orders has not been made by the defendant or any person on his behalf or 
any other person entitled to redeem the said mortgage. 

It IS hereby ordered and decreed that the defendant and all persons claiming through 
or under him be and they are hereby absolutely debarred and foreclosed of and from all 
right of redemption of and in the property in the aforesaid preliminary decree mentioned ; 
^[and {if the defendant be m possession of the said mortgaged property) that the defendant 
shall deliver to the plaintiff quiet and peaceable possession of the said mortgeged property.] 

2 And It is hereby further declared that the whole of the liability whatsoever of the 
defendant up to this day arising from the said mortgage mentioned m the plaint or from 
■this suit is hereby discharged and extinguished. 

Loc. Am — [Rangoon ] 

No. 4. 

Final decree fob foreclosure 

{Title.). 

Upon reading the preliminary decree passed m this suit on the day of 

and further orders, dated the and the application of the plamtiff, dated the 

day of for a final decree, and after heanng the parties, 

and on it appearing that payment of the sum found due by the pieliminary decree and 
comphance with the further orders of the Court haa not been! made, within tbe time speci- 
fied, by any party entitling him to- apply for a decree for redemption , 

It is hereby oidered and decreed that the defendants Nos and 

all persons claiming through or under them or any of them are heieby absolutely de- 
barred from all right of redemption of the property described m the Schedule hereto', and 
that the defendants Nos. axe freed from all liabilities m respect of the 

mortgage mentiouod I'n the schedule hereto and on account of this suit, 

And It IS ordered that the defendant No shall deliver to the plamtiff posses- 

sion of the said property. 

Schedule. 

The mortgaged propertyf 
The mortgage, 

^ Words not required to be deleted. 
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No. 5. 

PreuminAry decree for sale. 

(Order XXXIV, rule 4.— Where accounts are directed to be taken.) 

(Title.) 

Tins suit coming on this day, etc , it is hereby orderd and decreed that it be 

referred to as the Commissioner to lake the accounts following;— 

(i) an account of what is due on this date to the plaintiff for principal and interest on 
his mortgage mentioned in the plaint (such mtciest to be computed at the rate payable on 
the principal or where no such rate is fixed, at six per cent, per annum or at such rate as the 
(fourt deems reasonable) . 

(h) an account of the income of the mortgaged property received up to this date by 
the plaintiff or by any other person ^ the order or for the use'of the plaintiff or which with- 
out the wilful default of the plaintiff or such person might have been so received ; 

(m) an account of all sums of money properly incuired by the plaintiff up to this date 
for costs, charges and expenses (other than the costs of the suit) in respect of the mortgage 
security, together with interest thereon (such interest to be computed at the rate agreed 
between the parties, or, failing such rate, at the same rate as is payable on the principal, or, 
failing both such rates, at nine per cent per annum) , 

(tv) an account of any loss or damage caused to the mortgaged property before this 
date by any act or omission of the plaintiff which is destructive of, or permanently injurious 
to, the property or by his failure to perform any of the duties imposed upon him by any law 
for the time being in force or by the terms of the mortgage deed. 

2 And It is hereby further ordered and decreed that any amount received under clause 
(ii) or adjudged due under clause (tv) above, together with interest thereon, shall first be 
adjusted against any sums paid by the plaintiff under clause (m), together with interest 
thereon, and the balance, if any, shall be added to the mortgage-money or, as the case may 
be, be debited in reduction of the amount due to the plaintiff on account of interest on the 
pnnapal sum adjudged due and thereafter in reduction or discharge of the principal 

3. And It IS hereby further ordered that the said Commissioner shall present the 

account to this (I)ourt with all convenient despatch after making all just allowances on or 
before the day of , and that upon such report of the Commissioner 

being received, it shall be confirmed and countersigned, subject to such modification as may 
be necessary after consideration of such objections as the parties to the suit may make. 

4, And it is hereby further ordered and decreed— 

(i) that the defendant do pay into Court on or before the day of 

or any later date up to which time for payment may be extended by the Court, such 
sum as the Court shall find due and the sum of Rs. for the costs of the suit 

awarded to the plaintiff , 

(ti) that, on such payment and on payment thereafter before such date as the Court 
may fix of such amount as the Court may adjudge due in respect of such costs of the suit 
and such costs, charges and expenses as may be payable under rule 10, together with such 
subsequent interest as may be payable under rule 11, of Order XXXIV of the First Sche- 
dule to the Code of Civil Procedure, 1908, the plaintiff shall bring into Court all documents 
in his possession or power relating to the mortgaged property in the plaint mentioned, and 
all such documents shall be delivered over to the defendant, or to such person as he appoints 
and the plaintiff shall, if so required, reconvey or re-transfer the said pi operly free from 
the mortgage and clear of and from all incumbrances created by the plaintiff or any person 
claiming undei him or any person undei whom he claims and shall, if so required, deliver 
up to the defendant quiet and peaceable possession of the said property. 

S And it IS hereby further ordered and decreed that, in default of payment as 
aforesaid, the plaintiff may apply' to the Court for a final decree for the sale of the mortgag- 
ed property, and on such application being made the mortgaged property or a sufficient pait 
thereof shall be directed to be sold, and for thepuiposes of such sale the plauitiff shall 
produce before the Court, or such officer as it appoints, all documents in his possession 
or power relating to the mortgaged property 

6. And it is hereby further ordered and decreed that the money realised by such sale 
shall be paid into Court and shall be duly applied (after deduction therefrom of the ex 
penses of the sale) in payment of the amount payable to the plaintiff under this decree and 
under any further orders that may be passed in this suit and in payment of any amound 
which the Court may adjudge due to the plaintiff in respect of such costs of the suit, and 
such costs, charges and expenses as may be payable under rule 10, together with such sub- 
sequent interest as may be payable under rule II, of Order XXXIV of the First Schedule to 
the Code of Civil Procedure, 1908, and that the balance, if any, shall be paid to the defen- 
dant or other persons entitled to receive the same. 

7. And It IS hereby further ordered and decreed that, if the money realised by such 
sale shall not be sufficient for payment in full of the amount payable to the plaintiff as 
aforesaid, the plaintiff shall be at liberty (where such remedy is open to him under the 
terms of his mortgage and is not barred by any law for the time being in force) to apply 
for a personal decree against the defendant for the amount of the balance ; and that the par- 
ties are at liberty to apply to the Court from time to time as they may have occasion, and on- 
such application or otherwise the Court may give such directions as it thinks fit. 
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SCHEDULE. 

Description of the mortgaged property, 

Loc. Am,— [Rangoon ] 

No. 5. 

Pbeliminasy decree for sale. 

{Title.) 

This suit coming on this day of ; It is herebj ordered and decreed 

that the sum of Rs. being costs of this suit shall be paid by the defendant 

No. to the and it is declared! that the amount due to the plaintilf by 

the'defendant No. Ss the sum of Rs. bemg the 

balance of account as sho^vii in the Schedule A hereto; and it is fiirther declared that the 
plaintiff shall be entitled to apply for and obtain a final decree for sale oif the prOpeity 
in suit^ 

Provided that any of the defendants Nos. may apply for and obtain a 

decree for redemption of the mortgage on payment into Court of the amount so declared 
to be due on or before the day of and on compliance with all 

fuither orders of the Court and on payment of such further sums as the Couit maj detei- 
mine to be payable on finally adjusting the account up to the date of payment. 

And it IS further declared that the amount due to the parties to the suit whose 
claims have been proved, and the prionlies of such parties to payment out of the sale 
nroceeds. are as shown in Schedule B hereto 
^ SCHEDULE A. 

1. Due to the plaintiff for prinicipal and inteiest on the mortgage. Rs, 

2. Due to the plaintiff for costs of suit Rs. 

3. Due to the plaintiff for costs, etc , in respect of the mortgage. Rs, 

Less costs, etc., due to the defendant No _Rs 

4. Less costs of suit due to the defendant No. Rs_ 


Due to the plaintiff from defendant No. Rs. 

SCHEDULE B. 

Order of Priority. Party Amount due. 

1 . 

2 . 


^ No.S-A. 

Preliminary decree for sale. 

(Order XXXIV, rule 4.— When the Court declares the amount due.) 

(Title.) 

This suit coming on this day, etc , it is hereby declared that the amount due 

to the plaintiff on the mortgagee mentioned m the plaint calculated up to this , day 

of IS the sum of Rs forpnncipal, the sumof Rs. for interest 

on the said principal, the sum of Rs. for costs, charges and expenses (other than 

the costs of the suit) properly incurred by the plaintiff in respect of the mortgage-security, 
together with interest thereon, and the sum of Rs 

for the costs of the suit awarded to the plaintiff, making in all the sum of Rs. 

2. And it is hereby ordered and decreed as follows . 

(0 that the defendant do pay into Court on or before the day of or 

any later date up to which time for payment may be extended by the Court, the said sum 


(n) that, on such payment and on payment thereafter before such^te as the Couit 
may fix of such amount as the Court may adjudge due m respect of such costs of the suit 
and such costs, charges and expenses as may be under ri^e 10, topther with such 

subsequent interest as may be payaWe under rule 11, of Order XXXIV of the Firet Schedule 
to the Code of Civil Procedure, 1908, the plaintiff shall bnngmto Court all documents in his 
possession or power relating to the mortgaged property in the plaint mentioned, and all such 
documents shall be delivered over to the defendant, or to such person as he appmts, pd the 
plaintiff shall, if so required, reconvey or re-transfer the said property fr^ from the said 
mortgage and clear of and from all incumbrances created by the plaintiff or any person 
claiming under him or any person under whom he claims and shall, if so requiied, deliver up 
to the defendant quiet and peaceable possession of the said properly. 

3 And It IS hereby further ordered and decreed that, in defplt of payment as afore 
said, the plaintiff may apply to the Court for final decree for the sale of the morga^ed pro- 
perty ; and on such application being made, the mortgaged the^olamfiff shall 

thereof shall be directed to be sold, and for the purposes of such sale the plamtitt snail 
produce before the Court or such officer as it appoints all documents m his possession or 

power rtlaung to the decreed that the money realised by such sale 

shall be paid mto Court^Ld shall be duly applied (after f ®dpgion 

of the sale) m payment of the amount payable to t^c plaintiff under this 

any further orders that may be passed in this suit and in paymen y 


1 Or as otherwise apportioned. 


2 Or a specified part thereof. 
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Court may adjudge due to me plaintift in respect of such costs of the suit, and such costs 
charges and expenses as may be payable under rule 10, together with such subsequent interest 
as may be payaDle under rule 11, of Order XXXIV of the First Schedule to the Code of 
Civil Procedure. 1908, and that the balance, if any, shall be paid to the defendant or other 
persons entitled to receive the same. 

5, And it IS hereby fuither ordered and decreed that, if the money realised by such 
sale shall not be sufficient for payment m full of the amount payable to the plaintiff as 
aforesaid, that plaintiff shall be at liberty (where such remedy is open to him under the terms 
of his mortgage and is not barred by any law for the tune being in force) to apply for a 
personal decree against the defendant for the amount of the balance ; and the parties are 
at liberty to apply to the Court from time to time as they may have occasion, and on such 
application or otherwise the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 

No. 6. 

Final deckee for sale (0. XXXIV, rule 3.) 

{Title) 

Upon reading the preliminary decree passed in this suit on the day of 

and further oiders (if any) dated the day of and the application 

of the plaintiff dated the day of for a final decree and after hearing 

the parties and it appearing that the payment directed by the said decree and orders has not 
been made by the defendant or any person on his behalf or any other person entitled to 
redeem the mortgage • 

It is hereby ordered and decreed that the mortgaged property m the aforesaid preli- 
minary decree mentioned or a sufficient part thereof be sold, and that for the purposes of 
such sale the plaintiff shall produce before the Court or such officer as it appoints all docu- 
ments in his possession or power relating to the mortgaged property. 

2. And It is hereby further ordered and decreed that the money realised by such sale 
shall be paid into the Gaurt and shall be duly applied (after deduction therefrom of the 
•expenses of the sale) in payment of the amount payable to the plaintiff under the aforesaid 
preliminary decree and under any further orders Uiat may have been passed in this suit and 
an payment of any amount which the Court may have adjudged due to the plaintiff for such 
costs of the suit including the costs of this application and such costs, charges and expenses 
as may be payable under rule 10, together with such subsequent interest as may be payable 
under rule 11, of Order XXXIV of the First Schedule to the Code of Civil Procedure, 1908, 
and that the balance, if any, shall be paid to the defendant or other persons entitled to re- 
ceive the same. 

Loc. Am — [Rangoon.] 

No 6. 

Final decree for s.ale. 

{Title ) 

Upon reading the pieliminary decicc passed in this suit on the day of 

and further orders dated the and the application 

of the plaintiff, dated the day of for a final decree, and after 

hearing the parties, and on it appearing that payment of the sum found due by the prelimi- 
nary decree and complianfce with the further orders of the Court has not been made within 
the tune specified, 'by any parly entitling him to apply for a decree for redemption 

It is hereby ordered and decreed that the mortgaged property mentioned iil the 
Schedule A hereto^ be sold, and that for the pm poses of such sale the parties shajl produce 
before the Court or such officer as it appoints all do'cuments of title in theiir possession or 
power relatmg to the said property, 

And it is further ordered and decreed that the, proceeds of the sale (after deduction 
theiefrom of the expenses of the sale) shall, subject to any orders as to setting ofl the 
amount due against the purchase money, be paid into Court and applied in payment of the 
amounts found due to the parties under the preliminary decree and fuither orders of the 
Court in the order of priority as shoyvn in the Schedule B hereto 

It is further declared that the moitgages in respect of which the amounts are shown 
as due in Schedule B, and the right to' redeem the same, shall be extinguished', except as to 
the right of any party entitled thereto to obtain a peisonal decree against the moitgagor 
for any balance unpaid. 

SCHEDULE A 

The Property. 

SCHEDULE B. 

■Order of Priority. Party. Amount due. 

1. 

3. 


1 Or a specified part. 
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No. 7, 

PrELIAIINASY decree for EEDEUFriON WHERE OK DEFAULT OF PAYMENT BY MORTGAGOR 
A DECREE FOR FORECLOSURE IS PASSED. 

(Order XXXIV, rule 7 —Where accounts are directed to be taken.) 

(Title.) 

This suit coming on this day. etc , it is hereby ordered and decreed 

that it be referred to as the Commissioner to take the accounts following — 

(0 an account of what is due on this date to the defendant for principal and interest 
on the mortgage mentioned m the plaint (such interest to be computed at the rate payable 
on the principal or where no such rate is fixed, at six per cent, per annum or at such rate as 
the Court deems reasonable) , 

(tf) an account of the income of the mortgaged property received up to this date by 
the defendant or by any other person by order or for the use of the defendant or which with- 
out the wilful default of the defendant oi such person might have been so received , 

(tti) an account of all sums of money properly incurred by the defendant up to this 
date for costs, charges and expenses (other than the costs of the suit) in respect of the 
mortgage-security, together with interest thereon (such interest to be computed at the rate 
agreed between the parties, or, failing such rate, at the same rate as is payable on the prin- 
cipal, or, failing both such rates, at nine per cent, per annum) ; 

(iv) an account of any loss or damage caused to the mortgaged property before 
ttijs date by any act or omission of the defendant which is destructive of, or permanently 
injurious to, the property or by his failure to perform any of the duties imposed upon him 
by any law for the time being in force or by the terms of the mortgage-deed. 

2 It is hereby further ordered and decreed that any amount received under clause 
(«) or adjudged due under clause (w) above, together with interest thereon, shall be adjust- 
ed against any sums paid by the defendant under clause (lii) together with interest thereon, 
and the balance, if any, shall be added to the mortgage money, or as the case may be, be 
debited in reduction of the amount due to the defendant on account of interest on the prm- 
cipal sum adjudged due and thereafter m reduction or discharge of the principal. 

3. And It IS hereby further ordered that the said Commissioner shall present the 

account to this Court with all convenient despatch after making all just allowances on or 
before the day of , and that upon such report of the Commissioner 

being received, it shall be confirmed and countersigned, subject to such modification as may 
be necessary after consideration of such objection as the parties to the suit may m^e. 

4. And it is hereby further ordered and decreed— 

(0 that the plaintiff do pay into Court on or before the day of , 

or any later date up to which time for payment may be extended by the Court such sum as 
the Court shall find due and the sum of Rs. for the cost of the suit awarded to 

the defendant; 

(»i) that, on such payment, and on payment thereafter before such date as the Court 
may fix of such amount as tiie Court may adjudge due in respect of such costs of the suit 
and such cosJs, charges and expenses as may be payable under rule 10, together with such 
subsequent interest as may be payable undei rale 11 of Order XXXIV of the first Schedule 
to the Code of Civil Procedure, 1908, the defendant shall bring into Com i all documents in 
ms possession or power relating to the mortgaged property in the plaint mentioned, and all 
such documents shall be delivered over to the plaintiff, or to such person as he appoints, and 
the defendants shall, if so required, reconvey or re-transfer the said property free from the 
said mortgage and clear of and from all incumbrances created by the defendant or any 
person claiming under him or any person under whom he claims and free from all liability 
whatsoever arising from the mortgage or this suit and shall, if so required, deliver up to the 
plaintiff quite and peaceable possession of the said property. 

5. And It is hereby further ordered and decreed that, in default of payment as afore 
said, the detendant shall be at liberty to apply to the Court for a final decree, that the plain- 
tiff shall thenceforth stand absolutely debarred and foreclosed of and from all right to 
redeem the mortgaged property described m the Schedule annexed hereto and shall, if so 
required, deliver up to the defendant quiet and peaceable possession of the said property, 
and that the parties shall be at liberty to apply to the Court from time to time as they may 
have occasion, and on such application or otherwise the Court may give such directions as 
It thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 

Loc Am —[Rangoon. ]:— 

No. 7. 

Decree against mortgagor personally for b-alance after the saie of the mortgaged 

PROPERTY. 

(Title.) 

Upon reading the application of the 
passed in the smt on the day of 
1-147 


and readmg the final decree 
, and the Court being satisfied 
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that the net pio'ccccls ni the sale held uiwler the aforesaid decree amounted to Rs. 
and have been paid to the parties, leaving balance (s) due as shown m the Schedule hereto, 
and that the telancc due to and are legally recoverable from the i 

personally; 

It is hereby oidercd and decreed that the ^ do pay to ^ the gum of 
Rs with further interest at the i ale of six per cent, pei annum from the 

day of ® up to the date of realization of the said sum. and the costs of 
this application. 

SCHEDULE 

Party. Amount due Balance unpaid 

1 . 

2 

3. 


N0.7-A 

Preliminaev decree foe bedemption where on default of PA'IMENT 
ny MORTGAGOR A DECREE FOR SALE IS PASSED. 

(Order XXXIV, rule 7 —Where accounts are directed to be taken.) 

{Ttile.) 

This suit coming on this day, etc , it is hereby ordered and decreed that it 

be referred to as the Commissioner to take the accounts following — 

(t) an account of what is due on this date to the defendant for principal and inteiest 
on the mortgage mentioned in the plaint (such interest to be computed at the rate payable on 
the pnnapal or where no such rate is fixed, at six per cent, per annum or at such rate as 
the Court deems reasonable) ; 

(it) an account of the income of the mortgaged property leceived up to this rate by 
the defendant or by any other person by the order or for the use of the defendant or which 
without the wilful default of the defendant or such person might have been so received; 

(»m) an account of all sums of money properly incurred by the defendant up to this 
date for costs, charges and expenses (other than the costs of the suit) in respect of the 
mortgage security together with interest thereon (such interest to be computed at the rate 
agreed between the parties, or, failing such rate, at the same rate, as is payable on the prin- 
cipal, or, failing both such rates, at nine per cent per annum) ; 

(<») an account of any loss or damage caused to the mortgaged property before this 
date by any act or omission of the defendant which is destructive of, or permanently injun- 
ous to. the property or by his failure to perform any of the duties imposed upon him by any 
law for the time being in force or by the terms of the mortgage-deed. 

2. And it IS hereby further ordered and decreed that any amount received under 
clause (w) or adjudged due under clause (iv) above, together with interest thereon, shall 
first be adjusted against any sums paid by the defendant under clause (m) together with 
interest thereon, and the balance, if any, shall be added to the mortgage money, or as the 
case may be, be debited m reduction of the amount due to the defendant on account of 
intereston the principal sum adjudged due and thereafter in reduction or discharge of the 
principal. 

3. And it is hereby further ordered that the said Commissioner shall present the 

accounttothisCourt with all convenient despatch after making all just allowances on or 
before the day of , and that, upon such report of the Commissioner being 

received, it shall be confii med and countersigned, subject to such modification as may be 
necessary after consideration of such objections as the parties to the suit may make. 

4. And it is hereby further ordered and decreed— 

(0 that the plaintiff do pay into Court on or before the day of or any 

later date up to which time for payment may be extended by the Court, such sum as the 
Court shall find due and the sum of Rs. for the costs of the suit awarded to the 

defendant , 

(»i) that, on such payment and on payment thereafter before such date as the Court 
may fix of such amount as the Court may adjudge due in respect of such costs of the suit 
and such costs, charges and expenses as may be payable under rule 10, together with sneh 
subsequent interest as may be payable under rule 11 of Order XXXIV of the First Schedule 
to the Code of Dvil Procedure, 1908, the defendant shall bring into Court all documents in 
his possession or power relating to the mortgaged property in the plaint mentioned, and all 
such documents shall be delivered over to the plaintiff, or to such person as he appoints, and 
the defendant shall, if so required, re-convey or re-tiansfer the said property free from the 
said mortgage and clear of and from all incumbrances created by the defendant or any per- 
son claiming under him or any person under whom he claims and shall, if so required, 
deliver up to the plaintiff quiet and peaceable possession of the said property 

5. And it is hereby further ordered and decreed that, in default of payment as afore- 
said, the defendant may apply to the Court for a final decree for the sale of the mortgaged 
property , and on such application being made, the mortgaged property or a sufficient part 

Mortgagor. « Being the date of payment of proceeds of 

; *, Mortgagee. sale as afforesaid. 
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thereof shall be directed to be sold ; and for the purposes of such sale the defendant shall 
oroduce before the Court or such officer as it appomts, all documents in his possession or 
Sower relating to the mortgaged property. 

^ 6 And It IS hereby further ordered and decreed that the money realised by such sale 

shall be paid into Court and shall be duly applied (after deduction therefrom of the expenses 
of the sale) in payment of the amount payable to the defendant under this decree and under 
any further orders that may be passed in this suit and in payment of any amount which the 
(^urtmay adjudge due to the defendant in respect of such costs of the suit and such costs, 
charges and expenses as may be payable under rule 10, together with such subsequent in- 
terest as may be payable under lule 11, of Order XXXIV of the First Schedule to the Code 
of Civil Procedure, 1908, and that the balance, if any, shall be paid to the plaintiflf or other 
persons entitled to receive the same 

7. And It is hereby further ordered and decreed that, if the mone> realised by such 
sale shall not be sufficient for payment in full of the amount pajable to the defendant as 
aforesaid, the defendant shall be at liberty (where such remedy is open to him under the 
terms of his mortgage and is not barred by any law for the time being in force) to apply for 
a personal decree against the plaintiff for the amount of the balance, and that the parties are 
at liberty to apply to the Court from time to time as they may have occasion, and on such 
application or otherwise the CxDurt may give such directions as it thinks fit. 

SCHEDULE 

Descripttoti of the mortgaged property 


No. 7-B. 

PSEUMUJARY pynnar SOR REDEMPHON WHERE ON MFATJLT 07 PAYMENT BY MORTGAGiOR A 
HECREE PCS EOREaOStrRE IS PASSED. 

(Order XXXIV, rule 7— Where the Court declares the amount due.) 

(Title) 

This suit coming on this day, etc . ; it is hereby declared that the amount due 

to the defendant on the mortgage mentioned in the plaint calculated up to this day 

of IS the sum of Rs. for principal, the sum of Rs. for 

interest on the said principal, the sum of Rs. for costs, charges and expenses 

(other than the costs of the suit) properly incurred by the defendant m respect of the mort- 
gage-security together with interest thereon, and the sum of Rs. for the costs of the 

suit awarded to the defendant, making m all the sum of Rs, 

2 And it is hereby ordered and decreed as follows 


(i) that the plaintiff do pay into 0>art on or before the 
iT later date up to which time for payment may be extended 


or any later date up 
of Rs. 


day of 

by the Court the said sum 


(«) that, on such payment and on payment thereafter before such date as the Court 
may fix of such amount as the Cburt may adjudge due m respect of such costs of the suit 
and such costs, charges and expenses as may be payable under rule 10 togethw^^ 
subsequent interest as may be payable under rule 11, of of the First Schedule 

to the Code of Civil Procedure, 1908, the defendant shall bung into Court all documents in 
his possession or power relating to the mortgaged propeity in the plaint mentioned, and all 
such documents shall be delivered over to the plaintiff, or to such person as he appoints, and 
the defendant shall, if so required, reconvey or re-transfer the saui property free from the 
said mortgage and clear of and from all incumbrances created by the defentont or My 
* person claiming under him or any person under whom he claims, and free from all liability 
whatsoever arising from the mortgage or this suit, and shall, if so required, deliver up to the 

gaged property described in the Schedule annexed hereto “4 

uo to the defendant auiet and peaceable possession of the said property , Md that the parties 
on such application or otherwise the directions as it thinks fit. 

Description of the mortgaged properly. 

No. 7-C. 

PeeHMINARY DECREE FOR REDEMPTION WHFRE ON DEFAUIT OF PAYMENT BY MORTGAGOR A 
DECREE FOR SALE IS PASSED. . . \ 

(Order XXXIV, rule 7.— Where the Court declares the amount due ) 

-TIL- .. • ' dav etc. it is hereby declared that the amount 

=.e.tio.ed i. .be 

day of IS the sum of Rs . . , t 3 = for costs 

t'"^.“r.lTS2?'arldTtt.t'tadan., making » all te of Ra 
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2. And it is hereby ordeied and decreed a s follow s 

f») that the pJaintift do pay into Court on oi before the day of 

or any later date up to which time for payracut may be extended b> the Court the said sum 

that, on such payment and on payment Iheteafler before such date as the Court 
may fix of such amount as the Court may adjudge due in respect of such costs of the suit 

and such costs, charges and expenses as may be payahk under rule 10 together with such 

subsequent interest as, may be payable under rule 11, of Order XvAlV ot the First Schedule 
to the Code of Civil Procedure, 1908, the defendant shall bring into Court all documents m 
his possession or powei relating to the mortgaged piopeity in the plaint mentioned, and all 
such documents shall be delivered ovei to the plaintitt, or such person as he appoints, and 
the defendant shall, if so required, re-convey or re-tiansfer the -said propeity to the plaintiff 
free from the said mortgage and clear of and flora all incumbi ances created by the defend- 
ant or any person claiming under him or any person under whom he claims and shall, if so 

required, deliverup to the plaintiff quiet and peaceable pd^sessinu of the said property. 

3 And It is hereby further oidcicd and deciced that, in default of payment 
as aforesaid, the defendant may apply to the tiourt for a final {leciee foi the sale of the 
moitgaged property; and on such application being made, the mortgaged property orasuffi- 
edent part thereof shall be directed to be sold; anil for the put poses of such sale the defen- 
dant shall produce before the Court or such officer as it appoints all dociiracnls in his pos- 
session or power relating to the mortgaged propeity. 

4. And it is hereby further ordered and decreed that the money icaliscd by such sale 
shall be paid into Court and shall be duly applied (after dediuM ion thciefrom of the expenses 
of the sale) in payment of the amount payable to the defendant under this docioc and under 
any further orders that may be passed m this suit and in payment of any amount which the 
Court may adjudge due to the aefendant m respect of such costs of the suit and such costs, 
charges and expenses as may be payable under i ulc 10, togclhei with sik h subsequent inter- 
est as may be payable under rule 11 of Order XKXIV of the b'lrst Schedule to the Code of 
Civil Procedure, 1908, and that the balance, if any, shall be paid to the plaintiff or other 
persons entitled to the same 

5. And it is hereby further ordered and decreed that, if the mimey realised by such 
sale shall not be sufficient for the payment m full of tin* amount payable to the defendant as 
aforesaid, the defendant shall be at liberty (whetc such remedy m open to him under th« 
terms of the moitgage and is not barred by any law for the timi' being in force) to apply foi 
a personal decree against the plaintiff for the amount of the balance, and that the partie' 
are at libeity to apply to the Court from time to time ai they maj have occasion, and oi 
such application or otherwise the Couit may give such dlrcctums .u it thinks fit, 


Descriplion of the mortfjacfed 


No. 7-11. 

Final decree tor foreclosukk in a Rf-uEnuTioM sui r on in i ai i i of i*a\ mi nt by 

MOUTCACOR 

(Order XXXIV, rule «.) 

(7’t//c.) 

Upon reading the preliminary decree ra this suit on the day of 

and further orders (if any) dated the day of , and tl 

application of the defendant dated the day of , for a fin 

dcCTM and after hearing the parties, and it appearing that the payment as directed by tl 
said decree and orders has not been made by the plaintiff or any person on Ins behalf or ai 
other person entitled to redeem the mortgage : 

It is hereby ordered and decreed that the plaintiff and all persons claiming through ' 
underhjm be and they are hereby absolutely debarred and foreclosed of and from all rig 
/ preliminary decree mentioned 

w the piamnjj be m possession of the said moetgafjed property) that the plaiutiflsbi 
deliver to the defendant quiet and peaceable possession of the said mortgaged property]- 
And it is hereby further declared that the whole of the liability whatsoever of t 
plaintiff up to mis day arising from the said mortgage mentioned m the plaint or from tl 
suit IS hereby discharged and extinguished. 


^ Words not required to be deleted . 
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N0.7-E. 

Final decree for sale in a redemption suit on default of payment by mortcacoe. 
(Order XXXIV, rule 8) 
me.) 

Upon reading the preliminary decree passed m this suit on the day of 

and further orders (if any) dated the day of and the 

application of the defendant dated the ^ day of , for a final 

decree and aftei hearing the parties and it appearing that the payment directed by the said 
decree and orders has not been made by the plaintiff or any person on his behalf or any 
other person entitled to redeem the mortgage : 

It is hereby ordered and decreed that the mortgaged property in the aforesaid preli- 
minary decree mentioned or a sufficient part thereof be sold and that for the purposes of 
such sale the defendant shall produce before the Court, or surh officer as it appoints, all 
documents in his possession or power relating to the mortgaged property. 

2. And it is hereby further ordered and decreed that the money realised by such sale 
shall be paid into Court and shall be duly applied (after deduction therefrom of the expen- 
ses of the sale) in payment of the amount payable to the defendant under the aforesaid 
preliminary decree and under any further orders that may have been passed m 
this suit and in payment of any amount which the Court may We adjudged due to the 
defendant for such costs of this suit including the costs of this application and such costs, 
charges and expenses as may be payable under rule 10, together with the subsequent interest 
w may be payable under rule 11 of Order XXXIV of the First ScheWe to the Code of Civil 
Proascedure, 1^, and that the balance, if any, shall be paid to the plaintiff or other 
persons entitled to receive the same 


No. 7-F. 

Final decree in a suit for FOBEaosuRE, sale or redemfiion where the 
mortoagor pays the amount of the decree 
(Order XXXIV, rules 3, 5 and 8 ) 

(Title) 

The suit coming on this day for further consideration and it appearing that on 

the day of the mortgagor or , the same being a person 

entitled to redeem, has paid into Court allfamounts due to the mortgagee under the preli- 
minary decree dated the day of ; it is Weby ordered and decreed that— 

(t) the mortgagee do execute a deed of re-conveyance of the property m the afore- 
saidprehrainaiy decree mentioned m favour of the mortgagor^ or, as the case maybe, 
who has redeemed the property or an acknowledgment of the payment of the 
amount due m his favour, 

(ii) the mortgagee do bring into Court all documents m his possession and power re- 
lating to the mortgaged property in the suit 

And It IS hereby furthei ordered and decreed that, upon the mortgagee executing the 
deed of re-conveyance or acknowledgment in the manner aforesaid,— 

(0 the said sum of Rs. be paid out of Court to the mortgagee , 

(it) the said deeds and documents brought into the Court be delivered out of (^urt to 
the mortgagor ^ [or the person making the payment] and the mortgagee do, when so 
requited, concur in registering, at the cost of the mortgagor ^[or other person making the 
payment], the said deed of re-conveyance or the acknowledgment in the office of the Suh- 
Registrai of , and 

(lit) i[if the mortgagee, plaintiff or defendant, as the case may be, is in possession 
of the mortgaged property] that the mortgagee do forthwith deliver possession of the 
mortgaged property in the aforesaid preliminary decree mentioned to the mortgagor ^[oi 
such person as aforesaid who has made the payment]. 


No. 8. 


Decree against mortgagor personally for balance afierthe sale of the 
mortgaged eroperty. 


Words not required to be deleted. 
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(Order XXXIV, rules 6 and 8-A.) 
iTtile) 

L'pon readitii tne application of the mortgagee (the plaintiff or defendant, as the case 
may be), and reading the final decree passed in the suit on the day of and 

the Court being satisfied that the net proceeds of the sale held under the aforesaid final 
decree amounted to Rs and have been paid to the applicant out of the Court 

on the day of and that the balance now due to him under the 

aforesaid decree is Rs , 

And whereas it appears to the Court that the said sum is legally recoverable from the 
mortgagor (plaintiff or defendant, as the case may be) personally , 

It IS hereby ordered and decreed as follows i— 

That the mortgagor (plaintiff or defendant, as the case maybe) do pay to the mort- 
gagee (defendant or plaintiff, as the case may be) the said sum of Rs -with 

further interest at the rate of six per cent, per annum from the day of 

(the date of payment out of Court referred to above) up to the date of realization of 
the said sum, and the costs of this application 


Loc. Am. — [Rangoon ]: — 

No 8. 

PbEUMINASY SECSEE EEDEMPTIOIf. 

iTitle.) 

This suit coming on this day of ; it is hereby ordered and decreed 

that the sum of Rs. being costs of this suit shall be paid by the 

defendant No to the i, and it is hereby declared that the 

amount due to the^ defendant No. by the plaintiff is the sum o’f 

Rs. being the balance of accounts as shown in toe Schedule hereto; and it is 

further declared that, on payment into Court of the said amount on or before the 
day of and on compliance with all further orders of the Court and on payment of 

such further sums as the Court may determine to be payable on finally adjusting the 
account up to the date of payment, the plaintiff shall be entitled to apply for and obtam 
a &al decree for redemption ; and that if the plaintiff fails to make full payment as afore- 
said, the defendant No. shall be entitlw to apply for and obtam a decree.® 

SCHEDULE 

1. Due to the defendant No. on the mortgage 

2. Due to the defendant No, fox costs of suit 

3. Due to toe defendant No. for costs, etc., in respect of t^ 

mortgage 

Less costa etc., in respect of the mortgage due to the plaintiff 
Less costs, of suit due to the plaintiff 


Due to the defendant No. 


[Plaintiff 


fortgagec.] 


No. 9. 

Preliminary decree for foreclosure or sale. 

. . 1st Mortgagee 

Defendant No. 1 .. Mor+ — 

Defendant No. 2 2nd li 

(Order XXXIV, rules 2 and 4.) 

(me.) 

day, etc. ; it is hereby declared that the amount 
aue to toe plaintiff on the mortgage mentioned in the plaint calculated up to this 

principal, the sum of Rs. for 

mterest on the said prinapal, the sum of Rs. for costs, charges and 

ex^s (other than the rosts of the suit) incurred by the plaintiff in respect of the mort- 
gage-secunty with interest toereon and the sum of Rs. for the costs of this suit 

awarded to the plaintiff, making in all the sum of Rs. 


^ Or as otherwise apportioned. 


- For sale or foreclosure. 
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(Similar declarations to be introduced with regard to the amomt due to defeudaiii 
Ho 2 in respect of fits mortgage if the mortgage-money due thereunder ^s become payuhle 
at the date of the suit ) 

2. It IS further declared that the plaintiff is entitled to payment of the amount due to 
himmpnorily to defendant No 2 f [or (if there are several subsequent mortgagees) that the 
several parties hereto are entitled in the following order to the payment of the sums due to 
them respectively] — 

3. And It IS hereby ordered and decreed as follows 

(0 (a) that defendants or one of them do pay into Court on or before the 
day of or any later date up to which time for payment has been extended by the 

Court the said sum of Rs. due to the plaintiff; and 

(b) that defendant No. 1 do pay into Court on or before the 
day of _ or any later date up to which tune foi payment has been extended 

by the Court the said sum of Rs, due to defendant No 2 ; and 

(«) that,_ on payment of the sum declared to be due to the plaintiff by defendants or 
either of them in the manner prescribed in clause (i) (o) and on payment thereafter before 
such date as tlie Court may fix of such amount is the Court may adjudge due in lespect of 
such costs of the suit and such costs, chaiges and expenses as may be payable under rule 10, 
together with such subsequent interest as may be payable under rule 11 of Order XXXIV of 
the First Schedule to the Code of Civil Procedure, 1908, the plaintiff shall bring into Court, 
all documents in his possession or power relating to the mortgaged property m the plaint 
mentioned, and all such documents shall be delivered over to the defenaant No. (who 

has made the payment), or to such person as he appoints, and the plaintiff shall, if so requir- 
ed, re-convey or re-transfer the said property free from the said mortgage and clear of and 
from all incumbrances created by the plaintiff or any person claiming under him or any 
person under whom he claims, and ^so free from all liability whatsoever arising from the 
mortgage or this suit and shall, if so required, deliver np to the defendant No. 

(who has made the payrnent) quiet and peaceable possession of the said property. 

(Similar declarations to be introduced, if defendant No. 1 pays the amount found or 
declared to be due to defendant No, 2 with such variations as may be necessary having regard 
to the nature of his mortgage ) 

4| And It IS hereby further ordered and decreed that, in default of payment as afore- 
said of the amount due to the plaintiff, the plaintiff shall be at liberty to apply to the Court 
foi a final decree— 

(0 * [in the case of a mortgage by conditional sale or an anomalous mortgage where 
the only remedy provided for in the mortgage-deed is foreclosure and not sale] that the 
defendants jointly and severally shall thenceforth stand absolutely debarred and foreclosed 
of and from all right to redeem the mortgaged property described in the Schedule annexed 
hereto and shall, if so required, deliver up to the plaintiff quiet and peaceable possession of 
the saidjproperty , or 

(tt) the case of any other mortgage] that the mortgaged property or a sufficient 
rart thereof shall be sold ; and that for the purposes of such sale the plaintiff shall produce 
before the Court or such officer as it appoints, all documents in his possession or power 
relating to the mortgaged property ; and 

(»«) ^[in the case where a sale is ordered under clause 4 (») above] that the money 
realised by such sale shall be paid into Court and be duly applied (after deduction therefrom 
of the expenses of the sale) in payment of the amount payable to the plaintiff under this 
decree and under any further orders that may have been passed in this suit and in payment 
of the amount which the Court may adjudge due to the plaintiff m respect of such costs of 
this suit and such costs, charges and expenses as may be payable under rule 10, together with 
such subsequent interest as may be payable under rule 11 of Order XXXIV of the First 
Schedule to the Code of Civil Procedure, 1908, and that the balance, if any, shall be applied 
m payment of the amount due to defendant No. 2 , and that if any balance be left, it shall be 
paid to the defendant No. 1 or other persons entitled to receive the same , and 

(»’») that, if the money realised by such sale shall not be sufficient for paym^t in 
full of the amounts due to the plaintiff and defendant No. 2, the plaintiff or defendant No. 2 
or both of them, as the case may be, shall be at liberty (when such remedy is open under the 
terms of their respective mortgages and is not barred by any law for the time being m force) 
to apply for a personal decree against defendant No. 1 for the amounts remaining due to 
them respectively. 

5. And it is hereby further ordered and decreed— 

(a) that if defendant No. 2 pays into Court to the credit of this suit the amount 
5idjudged due to the plaintiff, but defendant No 1 makes default in the payment of the said 
amount, defendant No. 2 shall be at liberty to apply to the CTourt to keep the plaintiff’s mort- 
gage alive for his benefit and to apply for a final decree (»« the same manner as the plaxntig 
might have done under clause 4 above)— . , , , , , 

^[(i) that the defendant No. 1 shall thenceforth stand absolutely debarred and fore- 
closed of and from all right to redeem the mortgaged property described m the schedule 
■annexed hereto and shall, if so required, deliver up to defendant No 2 quiet and peaceable 
possession of the said property,] or 


Words not reqmred to be deleted. 
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[%. 


KM that the mortgaged property oi a sufficient part thereof be sold and that f 
the purposes of such sale defendant No 2 shall produce before the Court or such officer 
it appoints, all documents in his possession ot power relating to the mortgaged property •] 
and (&) (if on the application of defendant hi o. 2 such a final decree for foreclosure 
passed), that the whole of the liability of defendant No. 1 arising from the plaintiff's moi 
gage or from the mortgage of defendant No. 2 or from this suit shall be deemed to ha 
been discharged and extinguished. , j ,r- w 

6. And It is hereby further ordered and decieed [i;i the case 'ojhere a sale is order 

under clause 5 above]— , , , „ , j 

(i) that the money realised by such sale shall be paid into Court and be duly apph, 
(after deduction therefrom of the expenses of the sale) first in payment of the amount pa 
by defendant No. 2 in respect of the plaintiffs mortgage and the costs of the suit in conne 
tion therewith and in payment of the amount which the Couit may adjudge due in respect i 
subsequent interest on the said amount, and that the balance, if any, shall then be apphed 
payment of the amount adjudged due to defendant No, 2 in respect of his ownmortga 
under this decree and any further ordets that may be passed and in payment of the atnou 
which the Court may adjudge due in respect of such costs of this suit and such costs, charg 
and expenses as maybe payable to defendant No. 2 under rule 10, together with such subs 
quent interest as may be payable under rule 11 of Order XXXH' of the Schedule tot 
Code of Civil Procedure, 1908, and that the balance, if any, shall be paid to defendant No. 
or other persons entitled to receive the same ; and 

(«) that, if the money realised by such sale shall not be •^ulficicnt foi payment in fi 
of the amount due in respect of the plaintiffs moitgage or defendant No, 2'smortgaj 
defendant No- 2 shall be at liberty (where such remedy is open to him under the terms of h 
mortgage and is not barred by any law for the time being m force) to apply for a person 
decree against defendant No. 1 for the amount of the balaiirc 

7. And It IS hereby further ordered and decreed that the pai ties are at liberty 
apply to the Court from time to time as they may have occasion, and on such application i 
otherwise the Court may give such directions as it thinks fit. 

SCHEDULE 

Description oj the mortqaijcd ptopcfly. 


No. 9. 

Final obcrke for rfdemitjdn 

(Title ) 

Upon leading the preliminary decree passed in' this suit cm the day of 

and furfiier orders, dated the 19 , and die decice unci afU'i hearing the partii 

and on it appearing that payment of the sum found due by the prelinunaiy decree at 
subsequent orders has been made and all further oiders of the Comt have liecn romplu 
with by the plamtiff 

It is hereby ordered and decreed that the defendant No shall deliver to tj 

plamtiff or to such pcison as the plamtifl appoints in this behalf the mortgaged properl 
specified ra the Schedule hereto and all documents in the possession oi power of tb 
defendant No, relating to the said jiiopcrly, and shall c.vecute and have regi 

tcred (as required by the plaintiff and at the cost oE the plauitill) either (i) an acknov 
ledgmenl in wntmg that all rights created by the mortgage in suit have 'been extmguishe 
(>10 a retransfer to the plaintiff or to such third person as lu" may clnect of the sa 
property freed from the moitgage and fiom all encuinbiauces riealed by the defendant ( 
by any person deriving title from him, or («i) .i lian^fci of llie nmrtgage to such thii 
person as the plaintiff may direct. 

SCHEDULE 
The property 

Note — This foim is applicable, with substitution of the piopi'i paity for tl 
plamtiff’, where the decree is in favour of a party olhci than the ‘plainlitl’ 

Loc. Am. — [Rangoton.] Rc-numbiT Forms Nos. 12 to 23 as 10 to 21 lespectlvel 


Preliminary decree 
[Plaintiff 

V 

Defendant No 1 
Defendant No 2 


No. 10. 

FOR REUEMFTION OF TKiOR WOKTIIAM'. AM> FoRI'CI.OSURI. OK SALE 
ON SUBSEgUFNT MORTGAOl' 

.. 2nd Mortgagee 


(Order XXXIV, tales 2, 4 and 7.) 
(Title.) 


Mortgage)!. 

1st Mortgagee.] 


j . coming on this day, etc. ; it is hereby declared that the amount due t 

detendant No, 2 on the mortgage mentioned in the plaint calculated up to this 


Words not lequired to be deleted. 
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day of w the siim of Rs. for principal, the sum of Rs. for interest 

on the said prmcipal, the sum of Rs. for costs, charges and expenses (other than 

the costs of the suit) properly incurred by defendant No. 2 in respect of the mortgage 
security with interest thereon and the sum of Rs. for the costs of this suit awarded 

to defendant No. 2, making in all the sum of Rs. 

(Similar declarations to be introduced mth regard to the amomt due from defendant 
No. 1 to the plaintiff in respect of his mortgage if the mortgage money due thereunder har 
become payable at the date of the suit.) 

2. It is further declared that defendant No. 2 is entitled to payment of the amount 
due to him in priority to theplamtiff ^[orif (there are several subsequent mortgagees) 
that the several parties hereto are entitled in the following order to the payment of the 
sums due to them respectively :— ] 

3. And It IS hereby ordered and decreed as follows 

(i) (a) that the plaintiff or defendant No. 1 or one of them do pay into Court 
on or before the day of or any latei date up to which time for payment has 

been extended by the Court the said sum of Rs. due to detendant No. 2; and 

(6) that defendant No. 1 do pay into Court on or before the day of or 

any later date up to which time for payment has been extended by the Court the said sum of 
Rs. due to the plaintiff ; and 

(ti) that, on payment of the sum declared due to defendant No 2 by the plaintiff and 
defendant No 1 or either of them in the manner prescribed m clause (t) (a) and on payment 
thereafter before such date as the Court may fix of such amount as the Court may adjudge 
due in respect of such costs of the suit and such costs, charges and expenses as may he pay- 
able under rule 10, together with such subsequent interest as may be payable under rule 11 of 
Order XXXIV of the First Schedule to the Code of Civil Procedure, 1908, defendant No. 2 
shall bring into Court all documents in his possession or power relating to the mortgaged 
property in the plaint mentioned, and all such documents shall be delivered over to the plain- 
tiff or defendant No 1 (whoever has made the payment), or to such person as he appoints, 
and defendant No 2shall, if so required, re-convey or le-transfcr the said property free 
from the said mortgage and clear of and from all incumbrances created by defendant No 2 
or any person claiming under him or any person under whom he claims, and also free from 
all liability whatsoever arising from the mortgage or this suit and shall, if so required, 
deliver up to the plaintiff or defendant No 1 (whoever has made the payment) quiet and 
peaceable possession of the said property 

(Similar declarations to be introduced, if defendant No. 1 pays the amount found or 
declared due to the plaintiff with such variations as may be necessary having regard to the 
nature of hiS mortgage ) 

4 And It is hereby further ordered and decreed that, in default of payment as afore- 
said, of the amount due to defendant No. 2, defendant No. 2 shall be at libeity to apply to 
the Court that the suit be dismissed or for a final decree— 

(i) ^[in the case of a mortgage by conditional sale ot an anomalous mortgage where 
the only remedy provided for in the morigage-deed ts foreclosure and not sale] that the plain- 
tiff and defendant No. 1 jointly and severally shall thenceforth stand absolutely debarred 
and foreclosed of and from all right to redeem the mortgaged property described in the 
Schedule annexed hereto and shall, if so required, deliver to the defendant No. 2 quiet and 
peaceable possession of the said property, or 

(t») ^[m the case of any other mortgage] that the mortgaged property or a sufficient 
part thereof shall be sold ; and that for the purposes of such sale defendant No. 2 shall 
produce before the Court or such officer as it appoints, all documents in his possession or 
power relating to the mortgaged property , and . t. 

(lit) the case where a sale is ordered under clause d (ti) above] that the money 
realised by such sale shall be paid into Court and be duly applied (after deduction therefrom 
of the expenses of the sale) in payment of the amount payable to defendant No. 2 under the 
decree and any further orders that may be passed in this suit and in payment of the amount 
which the Court may adjudge due to the defendant No 2 in respect of such costs of me suit, 
and such costs, charges and expenses as may he payable to the plaintiff under rule 10, toge- 
ther with such subsequent interest as may be payable under rule 11 of Order aaaL V of me 
First Schedure to the Code of Civil Procedure, 1908 and that the balance, if any, shall be 
applied m payment of the amount due to the plaintiff and that,_ if any balance he left, it 
shall be paid to defendant No. 1 or other persons entitled to receive the same , and 
(iv) that, if the money realised by such sale shall not be sufficient for 
full of the amounts due to defendant No. 2 and the plaintiff, defendant No. 2 or the plamutt 
or both of them, as the case may be, shall be at liberty (when such remedy is open under 
the terms of their respective raoi tgages and is not barred by any law for the time being in 
force) to apply for a personal decree against defendant No. 1 for the amounts remaining 
due to them respectively. 

5. And it is heicby further ordered and decreed,— 

(a) that, if the plaintiff pays into Court to the credit of this suit the amount adjudg- 
ed due to defendant No. 2 but defendant No 1 makes default payment of the said 
amount, the plaintiff shall be at liberty to apply to the Court to keep defendant No mort- 
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gage alive for his benefit and to apply for a final decree (<« the same manner as the defen- 
dant No. 2 might have done under clause 4 above)— 

TfO that defendant No. 1 shall thenceforth stand absolutely debarred and foreclos- 
ed of and from all ngtit to redeem the mortgaged property described in the Scheduie 
annexed hereto and shall, if so required, deliver up to the plaintiff quiet and peaceable 
possession of the said property ;] or 

^[(lO that the mortgaged property orasutficient part thereof be sold and that for 
the purposes of such sale the plaintiff shall produce before the Court or such officer as it 
appoints all documents in his possession or power relating to the mortgaged properly :J 

and (6) (if on the application of defendant No 2 such a final decree for foreclosure is 
passed), that the whole of the liability of defendant No. 1 arising from the plaintiff’s mort- 
gage or from the mortgage of defendant No. 2 or from this suit shall be deemed to have 
been discharged and extinguished. 

6. And it is hereby further ordered and decreed (in the case where a sale ts ordered 
under clause 5 above)— 

(0 that the money realised by such sale shall be paid into Court and be duly applied 
(after deduction therefrom of the expenses of the sale) first in payment of the amount paid 
by the plaintiff in lespect of defendant No. 2’s mortgage and the costs of the suit m 
connection therewith and in payment of the amount which the Court may adjudge due m 
respect of subsequent interest on the said amount ; and that the balance, if any, shall then be 
applied in payment of the amount adjudged due to the plaintiff in respect of his ovm 
mortgage undei this decree and any further orders that may be passed and in payment of the 
amount which the Court may adjudge due in respect of such costs of the suit and such costs, 
charges and expenses as may be payable to the plaintiff under rule 10, together with such 
subsequent interest as may be payable under rule 11 of Order XXXIV of the First Schedule 
to the Code of Civil Procedure, 1908, and that the balance, if any, shall be paid to defendant 
No. 1 or other persons entitled to receive the same, and 

(i») that, if the money realised by such sale shall not be sufficient for payment in full 
of the amount due m respect of defendant No. 2’s mortgage or the plaintiff’s mortgage, 
defendant No. 2 shall be at liberty (where such remedy is open to him under the terms of his 
mortgage and is not barred by any law for the time being in force) to apply for a personal 
decree against defendant No. 1 for the amount of the balance 

7. And it is heieby further ordered and decreed that the parties are at liberty to 
apply to the Court from time to time as they may have occasion, and on such application or 
otherwise the Court may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property, 

[Note . Forms 10-A & lO-B framed by the Idadras High Court must be deemed to 
have been superseded by Act XXI of 1929. They are therefore omitted.] 

No. 11. 

Preliminary Decree for Sale. 

[Plaintiff— . . Sub or derivative mortgagee 

V- 

Defendant No 1. .. Mortgagor. 

Defendant No. 2. .. Original mortgagee.] 

(Order XXXIV, rule 4.) 

{Title.) 

This suit coming on this day, etc. , it is hereby declared that the amount due 

to defendant No. 2 on his mortgage calculated up to this day of in the 

sum of Rs. 

for principal, the sura of Rs. for interest on the said principal, the sum of Rs. 

for costs, charges and expenses (other than the costs of the suit) in respect of the 
mortgage-security together with interest thereon and the sum of Rs for the costs of 
the suit awarded to defendant No. 2, making in all the sum of Rs. 

(Simitar declarations to be introduced with regard to the amount due from defen- 
dant No. 2 to the plaintiff in respect of his mortgage.) 

2. And It is hereby ordered and decreed as follows 

(0 That defendant No 1 do pay into Court on or before the said day of 

or any later date up to which time for payment may be extended by the Court the said 
sum of due to defendant No. 2. 

(Similai' declaratiotu to be introduced with regard to the'amount due to the plamUtf, 
•oefendant No 2 being at liberty to pay such amount.) 

. (») That, on payment of the sum declared due to defendant No. 2 by defendant No 1 

in the manner prescribed m clause 2 (i) and oo payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in respect of such costs of the 

^ Words not required to be deleted. 
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suit and such costs, charges and expenses as may be payable under rule lO, together with 
such subsequent interest as may be payable under rule 11 of Order XXXIV of the First 
Schedule to the Code of Civil Procedure, 1908, the plaintiff and defendant No. 2 shall bring 
into Court all documents in theii possession or power relating lo the mortgaged property in 
the plaint mentioned, and all such documents (except such as relate only to the sub-mort- 
gage) shall be delivered over to defendant No. 1, or to such person as he appoints, and defen- 
dwit No. 2 shall, if so required, le-convey or re-transfer the property to defendant No. 1 
free from the said mortgage clear of and from all incumbrances created by defendant No. 2 
or any person claiming under him or any person under whom he claims and free from all 
liability arising from the mortgage or this suit and shall, if so required, deliver up to defen- 
dant No 1 quiet and peaceable possession of the said property; and 

(lit) That, upon payment into the Court by defendant No 1, of the amount due to 
defendant No. 2, the plaintiff shall be at liberty to apply for payment to him of the sum 
declared due to him together with any subsequent costs of the suit and other costs, charges 
and expenses, as may he payable under rule 10. together with such subsequent interest as 
maybe payable under rule 11 of Order XXXIV of the First Schedule to the Code of Cml 
Procedure, 1908 ; and that the balance, if any, shall then be paid to defendant No 2 ; and that 
if the amount paid into the Court be not sufficient to pay in full the sum due to the plaintiff, 
the plaintiff shall be at liberty (if such remedy is open to him by the terms of the mortgage 
and is not barred by any law for the time being in force) to apply for a personal decree 
against defendant No. 2 for the amount of the balance. 

3. And It is further ordered and decreed that if defendant No. 2 pays into Court to 
the credit of this suit the amount adjudged due to the plaintiff the plaintiff shall bring into 
the Court all documents, etc. [as in sub-clause (li) of clause 2] . 

4. And It is hereby further ordered and decreed that, in default of payment by defen- 
dants Nos. 1 and 2 as aforesaid, the plaintiff may apply to the Court for a final decree for 
sale, and on such application being made the mortgaged property or a sufficient part thereof 
shall be directed to be sold , and that for the purposes of such sale the plaintiff and defendant 
No. 2 shall produce before the Court or such officer as it appoints, all documents in their 
possession or power relating to the mortgaged property. 

5. And it is hereby further ordered and deerf'ed that the money realised by such sale 
shall be paid into Court and be duly applied (after deduction therefrom of the expenses of 
the sale) first in payment of the amount due to the plaintiff as specified in clause 1 above 
with such costs of the suit and other costs, charges and expenses as may be payable under 
rule 10, together’witb such subsequent interests as may be payable under rule 11 of Order 
XXXIV of the First Schedule to the Code of Civil Procedure, 1908, and that the balance, if 
any, shall be ap^ilied in payment of the amount due to defendant No, 2 ; and that, if any 
balance be left, it shall be paid to defendant No 1 or other persons entitled lo receive the 
same. 

6. And It is hereby further ordered and decreed that, if the money realised by such 
sale shall not be sufficient for payment in full of the amounts payable to the plaintiff and 
defendant No. 2, the plaintiff or defendant No. 2 or both of them, as the case may be, 
shall be at liberty (if such remedy is open under their respective mortgages and is not bar- 
red by any law for the time being in force) to apply for a personal decree against defendant 
No. 2 or defendant No 1 (as the case may be) for the amount of the balance 

7. And It is hereby further ordered and decreed that, if defendant No. 2 pays into 
Court to the credit of this suit the amount adjudged due to the plaintiff, but defendant No. 1 
makes default in payment of the amount due to defendant No, 2, defendant No 2 shall be at 
liberty to apply to the Court for’a final decree for foreclosure or sale (as the case may be)— 
(declarations in the ordinary form to be %ntroduced according to the nature of defendant No. 
2‘s mortgage and the remedies open to him thereunder) 

8. And it is hereby further ordered and decreed that the parties are at liberty to 
apply to the Court as they may have occasion, and on such application or otherwise the Court 
may give such directions as it thinks fit. 

SCHEDULE. 

Description of the mortgaged property. 

No. 12. 

Decree for Rectification of Instrument. 

(me.) 

It is hereby declared that the , dated the day of 19 , does 

not truly express the intention of the parties to such . 

And it is decreed that the said be rectified by 

No, 13. 

Decree to set aside a Transfer in Fraud of Creditors. 

(Title.) 

It IS hereby declared that the .dated the day of 

wade between and , is void as against the plaintiff and all other 

creditors, if any, of the defendant. 
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No. 14. 

JUNCTION AGAINST PhUATE NuISANCE. 

(me.) 

Let the defendant , his agents, servants and workmen, be perpetually restrained 
from burning, or causing to be burnt, any bricks on the defendant's plot of land marked B m 
the annexed plan, so as to occasion a nuisance to the plaintiff as the owner or occupier of the 
dwelling-house and garden mentioned in the plaint as belonging to and being occupied by the 


No, IS. 

Injunction against building higher than old lei el. 

Ut the defendant^ , hi<; contractois, agents and workmen, be perpetuallv 

restrained from continuing to eiect upon his premises in any house or building of a 

greater height than the buildings which formerly stood upon his said premises and which 
have been recently pulled down, so or in such manner as to darken, injure or obstruct such 
of the plaintiff's windows in his said premises as are ancient lights. 

No 16 


Injunction restraining use of Private Road, 

(Ttile ) 

Let the defendant , his agents, servants, and workmen, be perpetually restrained 
from using or permitting to be used any part of the lane at , the soil of which 

belongs to the plaintiff, as a carriage way foi the passage of carts, carnages or other vehicles 
either going to or from the land marked B in the annexed plan or for any purpose what- 


No. 17 

Preliminary Decree in an Administration Suit. 

(Title.) 

It is ordered that the following accounts and inquiries be taken and made . that is to 
say 

In creditor’s suit— 

1. That an account be taken of what is due to the plaintiff and all other the creditors 
of the deceased. 

In suits by legatees— 

2. That an account be taken of the legacies given by the testator's will. 

In suits by nexf-oj-ktn— 

3. That an inquiry be made and account taken of what or of what share, if any, the 
plaintiff IS entitled to as next-of-kin [or one of the next-of-kin] of the intestate. 

TAfter the first paragraph, the decree will, where necessary, order, in a creditor's suit, 
inquiry and accounts for legatees, heirs-at-law and next-of-kin. In suits by claimants other 
than creditors, after the first paragraph, in all cases an order to inquire and take an account 
of creditors will follow the first paragraph and such of the others as may be necessaiy will' 
follow omitting the first formal words. The form is continued as in a creditor’s suit.] 

4. An account of the funeral and testamentary expenses. 

5 An account of the moveable property of the deceased come to the hands of the 
defendant, or to the hands of any other person by his order or for his use. 

• 6 An inquiry what part (if any) of the moveable property of the deceased is outstand- 

ing and undisposed of. 

7. And It is further ordered that the defendant do, on or before the day of 

next, pay into Court all sums of money which shall be found to have 
come to his hands, or to the hands of any person by his order or for his use. 

8. And that if the ^sball find it necessary for carrying out the objects of the 

suit to sell any part of the moveable property of the deceased, that the same be sold accord- 
ingly, and the proceeds paid into Court. 

11 that Mr. E F. be receiver m the suit (or proceeding) and receive and get m 

all outstanding debts and outstanding moveable property of the deceased, and pay the same 
into the hands of the ^(and shall give security by bond for the due perform- 
ance of his duties to the amount of rupees). 

jr further ordered that if the moveable property of the deceased be found 

insufficient for carrying out the objects of the suit, then the following further inquires be 
made, and accounts taken, that is to say— 

^ inquiry what immoveable property the deceased was seized of or entitled to 
at the time of his death ; 


^Here insert the name of the proper officer. 
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Koperty 

. 1 an account, SO far as possible, of what is due to the several incumhrancers, and 
^'"he're^nafter^^rected of the incumbrancers as shall consent to the 

11 . And that the immoveable property of the deceased, or so much thereof as shall 
be necessai7 to malm up the fund in Couit sufficient to carry out the object of the suit be 
sold with the approbation of the Judge, free from incumbrances (if any) of such incum- 
brancers as shall consent to the sale and subject to the incumbrances of such of tSas S3l 
not consent. 

?■ shall ha^^ of the sale of the immoveable 

property, and shall prepare the conditi^s and contracts of sale subject to the approval of the 

'and that incase any doubt or difficulty shall arise the papers shall be submitted to 
the Judge to settle 

13 And it is further ordered that, for the purpose of the inquiries hereinbefore 

directed, the . shall advertise in the newspapers according to the practice of 

the Court, or shall make such inquiries in any other way which shall appear to the 
'to give the most useful publicity to such inquines. 

14. And It 13 ordered that the above inquiries and accounts be made and taken and 
that all other acts ordered to be done be completed, before the day of 

and that the , , , Mo certify the result of the inquiries, and the accounts,’ 

and that all other acts ordered as completed, and have his certificate in that behalf ready for 
the inspection of the parties on the day of 

1.5. And, lastly, it is ordered that this suit [or proceeding] stand adjourned for mak- 
ing final decree to the day of 

[Such part only of this decree is to be used as is applicable to the particular case.] 


No 18. 

Final Decree in vn Administration Suit by Legatee. 

■ (Tilk.) 

1. It is ordered that the defendant do, on or before the day of 

pay into Court the sum of Rs. , the balance by the said certificate found to be 

due from the said defendant on account of the estate of the testator 

and also the sum of Rs for interest, at the rate of Rs per cent, 

per annum, from the day of to the day of 

.amounting together to the sum of Rs. 

_ 2. Let the 'of the said Court tax the costs of the plaintiff and defendant 

in this suit, and let the amount of the said costs, when so taxed, be paid out of the said sum 
of Rs ordered to be paid into Court as aforesaid, as 

follows 

(а) The costs of the plaintiff to Mr , his attorney [or pleader] 

Of and the costs of the defendant to Mr. , his attorney [or pleader]. 

(б) And (if any debts are due) with the residue of the said sum of Rs. 

after payment of the plaintiff's and defendant's costs as aforesaid, let the sums, found to 
be owing to the several creditors mentioned in the schedule to the certificate 

of the _ 'together with subsequent interest on such of the debts as bear 

interest, be paid , and, after making such payments, let the amount coming to the several 
legatees mentioned m the schedule, together with subsequent interest (to be 

verified as aforesaid), be paid to them 

3, And if there should then be any residue, let the same be paid to the residuary 
legatee. 


No. 19. 

Prehminarv Decree in an Administration Suit by a Legatee, where an Executor 
IS held personally liable for the payment of Legacies. 

(Title.) 

1 It is declared that the defendant zs personally liable to pay the legacy of Rs. 
bequeathed to the plaintiff , 

2. And it is ordered that an account be taken of what is due for principal and interest 
on the said legacy ; 

3. And it is also ordered that the defendant do, within weeks after the 

date of the certificate of the pay to the plaintiff the amount of what the 

'shall certify to be due for principal and interest; 

4. And It is ordered that the defendant do pay the plaintiff his costs of suit, the same 
to be taxed in case the parties differ. 


'Here insert the name of the proper officer. 
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Final DtcREf- in an Administpation Suit b\ Next-of-kin 
CTttle) 

1, LETtbc ^of the said Court tax the costs of the plaintiff and defendant in 
this suit and let the amount of the said plaintiff's costs, when so taxed, be paid by the defen- 
dant to the plaintiff out of tlie sum of Rs. , the balance by the said certificate 

found to be due from the said defendant on account of the personal estate of E F., the 
intestate, within one week after the taxation of the said costs by the said \ 

and let the defendant retain for her own use out of such sum her costs, when taxed, 

2 And it IS ordered that the residue of the said sum of Rs, , after 

payment of the plaintiff’s and defendant’s costs as aforesaid, be paid and applied by 
defendant as follows 

(fl) Let the defendant, within one week after the taxation of the said costs by the 

^as aforesaid, pay one-third share of the said residue to the plaintiff A.B., 
and G D., his wife, in her right as the sister and one of the next-of-kin of the said E.F , the 
intestate. 

(b) Let the defendant retain for her own use one other third share of residue, as the 
mother and one of the next-of-kin of the said E.F , the intestate 

(c) And let the defendant, within one week after the taxation of the said costs by the 

^as aforesaid, pay the remaining one-third share of the said residue to 
G.H , as the brother and the other next-of-kin of the said E.F , the intestate 


Preliminary Decree in a Suit for Dissolution of Partnership and the taking of 
Partnership Accounts. 

It IS declared that the proportionate shares of the parties m the partnership are as 
follows 

It IS declared that this partnership shall stand dissolved {or shall be deemed to have 
been dissolved] as from the day of and it is ordered that 

the dissolution thereof as from that day be advertised in the Gazette, etc , 

And it IS ordered that ^ be the receiver of the partnership-estate, and 

effects in this suit and do get in all the outstanding book-debts and claims of the partnership. 

And it is ordered that the following accounts be taken — 

1. An account of the credits, property and effects now belonging to the said partner- 
ship, 

2 An account of the debts and liabilities of the said partnership , 

3. An account of all dealings and transactions between the plaintiff and defendant, 
from the foot of the settled account exhibited in this suit and maiked (A), and not disturb- 
ing any subsequent settled accounts. 

And It IS ordered that the goodwill of the business heretofore carried on by the 
plaintiff and defendant as m the plaint mentioned, and the stock-in-trade, be sold on the pre- 
mises, and that the ^raay, on the application of any of the parties, fix a reserved bid- 

ding for all or any of the lots at such sale, and that either of the parties is to be at liberty to 
bid at the sale. 

And it is ordered that the above accounts be taken, and all the other acts required to 
be done be completed, before the day of and that the 

^do certify the results of the accounts, and that all other acts are completed, and have his 
certificate in that behalf ready for the inspection of the parties on the day of 

And, lastly, it is ordered that this suit stand adjourned for making a final decree to the 
day of 


No. 22. 

Final Decree in a Suit for Dissolution of Partnership and taking of Partnership 
Accounts. 

{Title.) 

It is ordered that the fund now in Court, amounting to the sum of Rs. be 

applied as follows 

1. Inpayment of the debts due by the partnership set forth in the certificate of the 

^amounting in the whole to Rs. 

2. In payment of the costs of all parties in this suit, amounting to Rs. 

[These costs must be ascertained before the decree is drawn up.\ 

3 In payment of the sum of Rs. to the plaintiff as his share of the 

partnership assets, of the sura of Rs. , being the residue of the said sum of Rs. 

Court, to the defendant as his share of the partnership assets. 

[Or, and that the remainder of the said sum of Rs be paid to the 

said plaintiff {or defendant) in part payment of sum of Rs. certified to be due 

to him in respect of the partnership-accounts] 


^ Here insert the name of the proper officer. 



118J 


App. E] The Code of Civil Peocedure (V of 1908). 

4. And that the defendant [or plaintiff] do on ot before the day of 

pay to the plaintiff [or defendant] the sum of Rs. 
being the balance of the said sum of Rs due to him, which will then remain due. 


No 23. 

Decree for Recovery of Land and Mesne Profits 
{Title.) 

It IS hereby decreed as follows - 

1. That the defendant do put the plaintiff in possession of the property specified in 
the schedule hereunto annexed . 

2 That the defendant do pay to the plaintiff the sum of Rs. with interest 

thereon at the rate of per cent, per annum to the date of realization on account 

of mesne profits which have accrued due prior to the institution of the suit 
Of 

2. That an inquiry be made as to the amount of mesne profits which have accrued 
due prior to the institution of the suit. 

3. That an enquiry be made as to the amount of mesne profits from the institution of 
the suit until [the delivery of possession to the decree-holder] [the relinquishment of pos- 
session by the judgment-debtor with notice to the decree-holder through the Court] [the ex- 
piration of three years from the date of the decree]. 

Schedule. 


Loc Am.~[Madras.] Insert the following;— 

No. 24. 

Decree Sanctioning a Compromise of a Suit on behalf of a Minor of Lunatic. 
{Title.) 

This suit coming on this day for final disposal in the presence of etc., and C D,, the 
defendant, a minor by E F., his guardian cd litem, applying that this suit may be compromis- 
ed m the terms of an agreement in writing dated the day of 

and made between A B., the plaintiff, of the one part, and the said C. D. by the 
said guardian fld /tlewi of the other part (or. on the terms hereafter set forth), and, it 
appearing to this Court that the said compromise is fit and proper and for the benefit of the 
said minor, this Court doth sanction the said compromiee on behalf of the said minor, and 
with the consent of all parties hereto : It is ordered as follows 

(Set out the terms of the compromise.) 


APPENDIX E. 

Execution. 

No. 1. 

Notice to Show Cause why a Payment or Adjustment should not be Recorded 
as Certified. (0. 21, R. 2.) 

{Title.) 

To 

Whereas in execution of the decree in the above-named suit bas 

applied to this Court that the sum of Rs. recoverable under the decree 

has been- j!^'^ . -and should be recorded as certified, this is to give you notice that you 
adjusted 

are to appear before this Court on the day of 

19 , to show cause why the aforesaid .should not be recorded as certified. 

^ adjustment 

Given under my hand and the seal of the Chart, this day of 19 

Judge, 

No. 2. 

Precept. (Section 46.) 

{Title.) 

Upon hearing the decree-holder it is ordered that this precept be sent to the Court of 
at under section 46 of the Code of Gvil Procedure, 1908, with 

directions to attach the propprty specified in the annexed schedule and to hold the same 
pending any application which may be made by the decree-holder for execution of the decree . 
Schedule, 

day of 19 . 

Judge. 


Dated the 
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No. 3, 

OkBT'R SENDINt ritCREE FOR EXECUTION TO ANOTHER CoURT. (0. 21, R. 6.) 


(Title.) 

Whereas the decree-holder in the above suit has applied to this Court for a cei tificate 
to be sent to the Court of at for execution of the decree 

in the above suit by the said Court, alleging that the judgment-debtor resides or has pro- 
perty withm the local limits of the jurisdiction of the said Court, and it is deemed necessary 
and proper to send a certificate to the said Court under Order XXI, Rule 6 of the Code of 
Civil Procedure, 1908, it is 

Ordered. 

That a copy of this order be sent to _ with a copy of the decree and of any 

ordei vthich may have been made for execution of the same and a certificate of non-satisfac- 
tion 

Dated the day of 19 . 


No. 4. 


Judge. 


Certificate ok non-satisfaction of Decree. (0. 21, R. 6.) 

(Title.) 

Certified that no^ satisfaction of the decree of this Court in Suit No. 

■of 19 , a copy which is hereunto attached, has been obtained by execution within the juris- 
diction of this Court. 

Dated the day ol 19 


No S. 


Judge 


Certificate of Execution of Df-Cree Trans ferred to another Couki. (0. 21, R. 6 ) 
(Title.) 


|8 


0 . 3 

1. ^*0 

PJ 


12 3 



5 



6 7 ) 8 9 


Signalize of Muharnr tu charge Signaiure of Judge. 

Loo. Am.-[Ran|oon.] In the heading of Form No. 5, for the words and figures "0. 21, R. 
c, the word and figures “S. 41" shall be substituted. 


^ If partial, strike out “no” and state to what extent. 
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No. 6. 

Application for Execution of Decree. (0. 21, R. U.) 

apply for execution of the decree herein below set 

forth 



I pray that the total 
amount of Rs. [together 
■with interest on the 
pnnapal sum up to date 
of payment] and the 
costs of taking out this 
execution, be realised by 
attachment and sale of 
defendant's movable 
property as per annexed 
list and paid to me, 

[lF/je» attachment and 
Kale of immovable pro- 
perty IS sought ] 

I pra> that the total am- 
ount of Rs [together 
with interest on the prin- 
cipal sum up to date of 
payment] and the costs 
of taking out this execu- 
tion be realized by the 
attachment and sale of 
defendant's immovable 
pi operty specified at the 
foot of this application 
and paid to me 

"declare to. stated he^m^ts tree to the best of my taotvledsc^^smd Wtef. 

Dated the role nf mmfmHe property is sotiplil,] 

^ Description and Specification of prope> ty ^ 

The undivided oue-.lurd shu« of 

G's house- west by m bouse. souUiby public road, uorth by private lane 
and J's house. . . . ^ above description is true to the best of 

my huLedge und S' “sf?^ - been able to uscerta... the lu.erss. of the 
defendant in the propei ty therein , dect ee-holder 


I~149 
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No. 7. 

Noticts 10 SHOW Cause wiiv Execuiioji should not issue. (0. 21, R. 16.)^ 

(me.) 

WHEBtAi. has made application to this Court {or 

execution of deciee m Suit No . of 19 on the allegation that the said decree 

has been transterred to him by assignment, this is to give you notice that you are to appear 
before this Court on the day of 19 , to 

show can've why execution should not be gianted. 

Given undei my hand and the seal of the Court, this day of 19 

Judge, 


No. 8. 

Warrant of attachment of Movable Property in execution of 
A decree foe Money (O. 21, R. 30.) 

(me) 

To 

The Bailiff of the Court , , , 

Whereas was oidered by decree of this Court passed on 

the day of 19 , in Suit No. of 

19 , to pay to the plaintiff the sum of Rs. as 

Decree I I f noted in the margin, and whereas the said sum of Rs. 

] ' I > has not been paid These are to command you to attach 

u 1 the movable property of the said as set 

t ™ the schedule hereunto annexed or which shall 

^terest ... pointed out to you by the said and 

i r 1 - ’ unless the said shall pay to you the 

Costs of execution said sum of Rs together with 

Further interest • ^ Rs , the cost of this attachment, to 

m , bold the same until further orders from this Court 

* • You are further commanded to return this warrant on 

' or before the day of 19 , with 

an endorsement certifying the day on which and manner 
in which it has been executed or why it has not been executed 

Given under my hand and the seal of the Court, this day of 19 . 

Schedule. 

Judge. 


Warrant for seizure of Specific Movable Property adjudged 
BY Decree. (0 21, R. 31.) 

(Title.) 

To 

The Bailiff of the Court. 

Whereas was ordered by decree of this Court passed on the 

day of 19 , m Suit No. of 19 , to deliver to 

the plaintiff the movable property (or a share in the movable property) 

specified in the schedule hereunto annexed, and whereas the said property (or share) has not 
been delivered ; 

These are to command you to seize the said movable property (or a 
share of the said movable property) and to deliver it to the plaintiff or to such person as he 
may appoint in his behalf. 

Given under my hand and the seal of the Court this day of 19 . 

Schedule. 

Judge 

No. 10. 

Notice to state Objections to draft of Document. (0. 21, R. 34.) 

(Title.) 

To 

Take notice that on the day of 19 , the decree-holder 

in the above suit presented an application to this Court that the Court may execute on jour 
behalf a deed of , , » whereof a draft is hereunto annexed, of the im- 
movable property specified hereunder, and that the day of 19 . 


f 1914^^' ific words “R. 22” were substituted by Act X 
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IS appointed for the hearing of the said application, and that you are at libertj to appca* on 
the said day and to state in writing any objections to the said draft. 

Descnption of property 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 11. 

Warbant to thf Bailiff to give possession of Land, etc. (0. 21, R 35.) 

CTttie ) 


The Bailiff of the Court 

Where ss the undermentioned property in the occupancy ot has been 

decreed to » the plaintifiE in this suit , you aie heieby directed to put 

the said in possess^ n of the same, and you are hereby authorized 

to remove any person bound by the decree who may refuse to vacate the same 

Given under my hand and the seal of the Court, this day of 19 . 

Schedule. 


Judge. 


No 12. 

Notice to Show cause why a Warrant of arrest should not issue. (0. 21, R. 37.) 

(Title.) 

Whfreas has made application to this Court for execution of 

decree in Suit No. of 19 by arrest and impiisonment of your person, you 

are hereby required to appear before this Court on the day of 19 , to show 

cause why you should not be committed to the civil prison in execution of the said decree 
Given under my hand and the seal of the Court, this day of 19 , 

Judge, 


No. 13 

Warrant of Arrest in Execution. (0. 21, R 38.) 
(Title.) 


To. 

The Bailiff of the Court. 
Whereas 
of 19 .dated the 


Decree 

_ ! 

Principal 

Interest 

Costs ^ . 
Execution 

Total 


— 



was adjudged by a decree of the Court in Suit No. 

day of 19 , to pay to the 

■decree-holder the sum pf Rs as noted 

in the margin, and whereas the said sum of Rs. 

has not been paid to the said decree-holder 
in satisfaction of the said decree, these are to com- 
|mand you to arrest the said judgment-debtor and 
unless the said judgment-debtor shall pay to you 
the said sum of Rs. together 

with Rs. for the costs of execut- 

ling this process, to bring the said defendant 


_ day of 


19 , with 


manner in which it has been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court this day of 19 

Judge, 


No. 14. 

Warrant of Committal of judgment-debtor to J^il. (0. 21, R. 40) 
(Title.) 


To 

The Officer in charge of the Jail at . t. r .i.' r ..u- j 

Whereas who has been brought before this Court this day of 

19 , under a warrant in execution of a decree which was made and pronoun* 
ced by the said Court on the day of 19 , and by which decree 

It was that ordered that the said should pay ; And whereas the said 

has rot obeyed the decree nor satisfied the Court that he is entitled to he dis- 
chareed from custody , you are hereby, in the name of the King-Emperor of India, comman- 
ded and required to take and receive the said into the civil prison 

and keep him imprisoned therein for a period not exceeding _ or until the said decree 
shall he fully sati‘ fied, or the said , ^ shall ^ otherwise entitled to be released 

according to the terms and provisions of section 58 of the Code of Qvil r rocedure 
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190S ; and the Court does aereby fix ^ annas per diem as tlie rate of the monthly 

allowance for the subsistence of the said^ during his 

confinement under this warrant of committal. 

Given under my signature and the seal of the Court, this day of 19 

Judge. 


To 


No. IS 

Okuer for 1 HE Rele \se of a Person Imprisoned in Execution of a Decrj c. 
(Sections 58, 59) 

(me.) 


The Officer in chaige of the Jail at 

Under ordeis passed this day, you are hereby directed to set free 
judgment-debtor now in your custody. 

Dated J udge. 

Doc, Ams.— [Cal ] Insert the following after Form No. IS, Appendix E — 

No. IS-A. 


Bone foe safe custodv of movable prhperty attached and left in charge of anv person 
and sureties [0 XXI A, Rr 3 (a) and (5).] 

In the Court of at 

Civil Suit No of 

A.B. of 

against 

C.D. of 

Know all men by these presents that we, I. J. of etc., and K.L. of etc , and 
M.N of etc., aie jointly and severally bound to the Judge of the Court of in 
Rupees to be paid to the said Judge, foi which payment to be made we 

bind ourselves, and each of us m the whole our and each of our heirs, executors and admi- 
nistrators, jointly and severally, by these presents 

Dated this day of 19 . 

And whereas the movable property, livestock specified in the schedule hereunto 
annexed has been attached under a warrant from the said Court dated the day of 
19 , in execution of a decree in favour of in suit No of 19 

onthefileof and the said properly has been left in the chaige of the said I.J 

Now the condition of this obligation is that, if the above bounden l.J. shall duly ac- 
count for and produce when required before the said Court all and every the property live- 
stock aforesaid (and shall properly maintain and take due care of the livestock aforesaid) 
and shall obey any further order of the Court in respect thereof, then this obligation shall be 
void, otherwise it shall remain in full force and be enforcible against the above bounden LJ 
in the execution proceeds 

IJ. 

KL. 

MN 

Signed and delivered by the above bounden in the presence of 
[Madras ] Form 15. For the word “Dated” substitute the words “Given under my 
hand and the seal of the Court, this day of 19 

[Lahore and Madras.] Add the following form.— 


No. 15-A. 

Bond for safe custody of movable property attached and lef-p in charge 
OF PERSON INTERESlED AND SURETIES. (0. 21, R. 43) 

In the Court of at 

Cml Suit No. of 

A.B. of 

against 

CD. of 

Know all men by these presents that we, I. J of etc., and K L. of 

etc., and M.N. of etc., are jointly and severally bound to the Judge of 

the Court of in Rupees to be be paid to the said Judge, 

for which payment to be made we bind ourselves, and each of us, in the whole, our and each 
of our heirs, executors and administrators, jointly and severally, by these presents 

Dated this day 19 

And whereas the movable property specified in the schedule hereunto annexed has 
been attached under a warrant from the said Court, dated the day of 

19 , in execution of a decree in favour of in Suit No. 

of 19 , on the file of and the said 

property has been left in the charge of the said I, J. 
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Not the condition o£ this obligation is that, if the abovebonnden I, J. shall duh 
arcount for ^d produce when required tefore the said Court all and every the properly 
aforepid^d shall obey any further order of the Court in respect theieof, then this obliga- 
tion shall be void • otherwise it shall remain in full force, * 


i 

M.N. 


Signed and delivered by the above bounden in the presence of 

[Lahore.] Add the following as Form No IS-B:— 


No. 15-B. 

Bond vor safe custody of movable property aiiacued and lef't in ch vrge o'? iny 
PERSON AND SURETIES. [0 21, R. 43 (1) (c) ] 

In the Court of at 

Civil Suit No of 19 


A, B. of 


CD. of 


agamic t 


Know all men by these presents the we, I. J of etc., and KX. of 

etc , and M.N. of , etc., are j'ointlj and severally hound 

to the Judge of the Court of in Rupees to be paid to 

the said Judge, for which payment to be made we bind ourselves, and each of us. in the 
whole, our and each of our heirs executors and administrators, jointly and severally, by 
these presents. 

Dated this day of 19 

And whereas the movable property specified in the schedule hereunto annexed has 
been attached under a warrant from the said Court dated the day of 

19 , in execution of a decree in favoui of in Suit No. of 

19 on the file of and the said property has been left m the 

charge of the said I. J. 

Now the condition of this obligation is that, if the above bounden I J. shall duly 
account for and produce when required before the said Court all and every the property 
afoicsaid and shall obey any further order of the Court in lespect thereof, then this obliga- 
tion shall be void otherwise it shall remain in full force and be enforcible against the above 
bounden I J in accordance with the procedure laid down in Section 145, Civil Procedure 
Code, as if the aforesaid I J. were a surety for the restoration of property taken in execu- 
tion of a decree 


M.N. 


Signed and delivered by the above bounden in the presence of 
[Rangoon.] The following shall be inserted as Form IS-A— 


No. 15-A. 

Form of Receipt for Money deposited in connection with the attachment of Property 

TOGETHER WITH NOTICE TO DeCREE-HOLDER. 

In the Couit of 

Execution Case No. of 19 

versus 

Received the sum of Rs. on account of the following expenditure to be 

incurred in connection with attachment of property as per list appended 


Process Fee 
Rules— 
*15 (1) (6) 
(11) tl7 (I) 
(0 (ii) (2). 


1. Custody fees. 

2. Feeding Charges. 

3. Conveyance char- 

ges. 

4. Other expenses 

(to be specified ) - 

Total. 


Rs. A. P. 


^Strike out if used in Courts 
other than the High Court of 
Judicature at Rangoon, and the 
Small Cause Court, Rangoon. 

tStrike out if used in tlie 
High Court of Judicature at 
Rangoon, and the Small Cause 
Court, Rangoon. 

N.B.— The decree-holder is hereby warned that the sum deposited by him for recur- 
rmg charges will be exhausted on the day of 19 , and that unless a 

further deposit is made before that date the attachment will cease. 

Dated this day of • 

“ List of property to he attached”. 
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Attachment IN Execution 

Pbohuji rotiv Ordem. where ane Property to be attached consists op Movable 
Properiy to wuich the Defendant is entitled subject to a Lien or Right 

OF POME OTHER PERSON TO THEIMMEDLXTE POSSESSION THEREOF, (0. 21, R. 46.) 

(Tim 

To 

Whereas has failed to satisfy a 

decree passed against on the day of 19 in 

No. of 19 , in favour of for Rs, ; It jg 

ordered that the defendant be, and is hereby, pi ohibited and restrained, until the further 
order of this Court, from receiving from the following property in 

the possession of the said that is to say, , to which the defen- 
dant is_ entitled, subject to any claim of the said and the said is hereby 

prohibited and restrained, until the further order of this Court, from delivering the said 
property to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No 17. 

Attachment in Execution 

Prohibitory Order, where the Property consists of Debts not secured 
BY Negotiable Instruments (0. 21, R. 46 ) 

{Title.) 

To 

Whereas has failed to satisfy a 

decree passed against on the tlay of 19 in 

Suit No. of 19 in favour of forRs. ,It 

is ordered that the defendant be, and is hereby prohibited and restrained, until the further 
order of thU Court, from receiving from you a certain debt alleged now to be due from you 
to the said defendant namely, and that you, the said 

. - . . ^ you are hereby prohibited and restrained, until the further 

order of this Court, from making payment of the said debt, or any part thereof, to any per- 
son whomsoever or otherwise than into this Court 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 

No. 18. 

Attachment in Execution. 

PROHiBnoRY Order, where the Property consists of Shares in the 
Capital OF A Corporation. (0 21, R 46.) 

(Title.) 

Defendant and to 
Corporation. 

has failed to satisfy a decree passed 
on the day of '19 , in Suit No. 

■ , . , - . for Rs. , It is ordered that 

you. the defendant, be, and you are hereby prohibited and restrained, until the further 
order of this Court, from making any transfer of shares in the aforesaid 

wrporation, namely, , or f lom receiving payment of any dividends 

thereon; and you, , the Secretary of the said Corporation, are 

hereby prohibited and restrained from permitting any such transfer or makins any such 
payment. ® 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


To 

Secretary of 
Whereas 

against 

of 19 , in favour of 


To 


No. 19. 

Order to attach Salary of Public Officer or Servant of Railway 
Company or Local Authority. (0. 21, R. 48 ) 

(Title.) 


tj , judgment debtor in the above-named case, is a 

{flescme office of judgmenUdebtor) receiving his salary (or allowances) at your hands, 
Ml whereas , decree-holder in the said case, has applied in this 

pjurt for the attachment of the salary (or allowances) of the said 
to the extent due to him under the decree ; You are hereby 

required to withhold the said sum of from the salary of the said 
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and to remit the said sum 


in the monthly instalments of 
, (or monthly instalments) to this Court. 

Given under my hand and the seal of the Court, this 


day of 


Judge. 


19 


No. 20 


Order 


To 


F Attachment OF Negotiable Instrument (O 21, R. SI). 
{Title.) 


The Bailiff of the Court. 

Whereas an order has been passed by this Court on the day of 

for the attachment of ; you are hereby directed to seize the said 

and bring the same into Coart. 

Given under my hand and the seal of the Court, this 


day of 19 
Judge. 

No, 21. 

Prohibitory Order, where the Property consists of Money or of any Security 
IN THE CUSTODY OF A CoURT OF JUSTICE OR [PUBLIC OFnCER ] (0. 21, R. 52.) 

(Title.) 

To 

Sir, 

The plaintiff having applied, under R. 52 of 0. 21 of the Code of Civil Procedure, 
19(B, for an attachment of certain money now in your hands (here state how the money 
is supposed to be in the hands of the person addressed, on what account, etc.), 1 request that 
you will hold the said money subject to the further order of this Court. 

I have the honour to be, 

Sir, 

Your most obedient servant. 
Judge. 

Dated the day of 19 

No. 22. 

Notice of Attachment of a Decree to the Court which passed it. (0. 21, R. 53.) 
(Title.) 


To 

Sir 


The Judge of the Court of 


I have the honour to inform you that the decree obtained in your Court on the 
day of 19 , by ^ _ 

m Suit No. of 19 , in which he was 

and _ vvas 

has been attached by this Court on the application of 
, the in the suit specified above You are 

therefore requested to stay the execution of the decree of your Court until you receive an 
intimation from this Court that the present notice has been cancelled or until execution of 
the said decree is applied for by the holder of the decree now sought to be executed or by his 
judgment-debtor. 

Dated the day of 19 ■ t , l * 

I have the honour, etc , 
Judge. 

No. 23. 

Notice of Attachment of a Df.cree to the Holder of the Decree. (0. 21, R. 53.). 
(TitU) 

° Whereas an application has been made in this Court by the decree-holder in the above 

suit for the attacWent of a decree obtained by you on the 

dav of 19 , m the Court of 

in Suit No. of 19 , m which 

was and 

It IS ordered 

that vou the said Prohibited 

and restrained, until the further order of this Court, from transferring or charging the same 

19 


in any way. _ ... 

Given under my hand and the seal of the Court, this 


day of 


Judge. 


Leg Rcf.j Government of India (Adaptation of Indian 

1 Words within brackets, substituted for Laws) Order, 1937 
words 'Officer of GoverumenV by The 
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Attachmekt in Execution. 

PpOHIBHuRY OpDES, WHERE THE PROPERTY CONSISTS OR IMMOVABLE PROPERTY. 

(0 21. R. 54.) 

(Title.) 

To ^ j defendant. 

\V HEREAS jou have failed to satisfy a decree passed against you on the 
day of 19 , in Suit No 

of 19 . in favour of for Rs. 

, It is ordered that you, the said 
, be and you are hereby, prohibited and restrained, 
until the further order of this Court, from transferring or charging the property specified 
m the schedule hereunto annexed, by sale, gift or otherwise, and that all persons be, and that 
they are hereby, prohibited from receiving the same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, tliis day of 19 . 

Schedule 


No. 25 


Jitdije. 


Order for P vyutni to the Plaintifp, etc., of Monet, etc . in the hands of \ third 
PARTY, (0 21, R. 56) 

(Title.) 

To 

Whereas the following property ha.s been attached lu 

execution of a decree in Suit No of 

19 , passed on the dav oi 19 , in. 

favour of for Rs , 

It is ordered that the property so attached, consisting of Rs. 

in money and Rs. 

in currency-notes, or sufficient pait theieof to satisfy the saiddeciee, 
shall be paid over by you, the said 
to 

Given under my hand and the seal of the Court, this daj of 19 , 

Jiidrje, 


No 26. 

Notice 10 Attaching Creditor (0 21, R 58 ) 

(Title ) 

To 

Whereas has 

made application to this Court for the removal of attachment on 

. . placed at your instance in execution of the 

decree in Suit No. 

of 19 , Ibis is to give you notice to appear befor this Court on , the 

day of _ 19 , either in person or by a pleader of the Court duly instructed to suppoit 

your claim, as attaching creditor 

Given under mj hand and the seal of the Court, this day of 19 


No 27. 


To 


Warrant OF Sale of Property in Execution of a Decree for Money 
(Title) 


(0. 21, R. 66.) 


The Bailiflf of the Court, 

^ These are to command you to sell bj auction, after giving 
days' previous notice, by affixing the same in this Court-house, and after making due 
proclamation, the 

property attached under a warrant from this Court, dated the 

day of 19 , m execution of a decree in favour 

of m Suit No. 

of 19 , or so much of the said property as shall realize the sum of Rs. 

■ . . the of the said decree and costs still 

remaining unsatisfied. 

You are further commanded to return this warrant on or before the 
., day of 19 , with an endorsement 

certiiymg the manner in which it has been executed or the reason why it has not been 
executed 


Given under my hand and the seal of the Court, this 


19 . 


day of 


Judge. 
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No. 28. 

Notice op the da.\ fixed for Settung a Sale Proclamation (0. 21, R. 66.) 

(Jitu.'i 

To Judgment-debtor. 

Whereas in the above-named suit, , the decree-holder, has applied 

for the sale of , you are hereby informed 

that the day of 

19 , has been fixed for settling the terms of the 


proclamation of sale. 

Given under my hand and the seal of the Court, this 


day of 19 
Judge. 


Proclamaiion of Sale (0.21, R. 66.) 

(Title.) 

Notice i<5 hereby given that, under R. 64 of 0. 21 of the Code of Civil Procedure, 1908, 
^ f 10 de an order has been passed by this Court for the sale of the 
K * 1 ,°' ^ ' attached property mentioned m the annexed schedule, in 

cmea Dy tne or satisfaction of the claim of the decree holder in the suit 

mwhicli piaint mentioned in the margin(l), amounting with costs and interest 

and was defendant. 

The sale will he by public auction, and the property will be put up for sale in the lots 
specified in the schedule The sale will be of the property of the Judgment-debtors above- 
named as mentioned m the schedule below , and the liabilities and claims attaching to the 
said property, so far as they have been ascertained, are those specified in the schedule against 
each lot ... 

In the absence of any order of postponement, the sale -will be held by 
at the monthly sale commencing at 
o’clock on the at 

In the event, howevei, of the debt above specified and of the costs of the sale 
being tendeied or paid before the knocking down of any lot, the sale will be stopped. 

At the sale the public generally are invited to bid, either personally or by duly 
authorized agent. No bid by, or on behalf of, the judgment-creditors above-mentioned, 
however, will be accepted, nor will any sale to them be valid without the express permission 
of the (jourt previously given The following arc the further 
Conditions of Sale. 

1. The particulars specified m the schedule below have been stated to the best of the 
information of the Court, but the Court will not be answerable for any erior, mis-statement 

or omission m this proclamation. j . ,,u j ^ .4 

2 The amount by which the buildings are to be increased shall be determined by tne 
oflicer conducting the sale In the event of any dispute arising a<; to the amount bid, or as to 
the bidder, the Jot shall at once be again put up to auction 

3 The highest biddei shall be declared to be the purchaser of any lot, 

always that he is legally qualified to bid, and provided that it shall be m the discretion of the 
Ck)urt or Officer holding the sale to decline acceptanw of the highest bid when the price 
offered appears so clearly inadequate as to make it advisable to do ^ 

4. For reasons recorded, it shall be m the discretion of the officer conducting the sale 

to adjourn It subject always to the provisions of R 69 of 0.21- 

5. In the case of movable property, the pnce of each lot be Paid at the tone 

sale or as soon after as the officer holding the sale directs and m default of payment the 
property shall forthwith be again put up and re-sold j t,. „,irrf,ac^^r .thall nav 

6 In the case of immovable property, the person declared ^ ® ^ ^ 

immediately after such declaration a deposit of 25 per cent on the 

money to the officer conducting the sale, and m default of such deposit the property shall 
forth^rith be put i, p..d by .be. pur<*u.ee before .be 

Court closes on the fifteenth day after the sale of the 

the fifteenth day be a Sunday or other holiday, then on the first office day after the hfteent 

8. In default of payment of the balance of pumbase-moue, ;"‘''^VThrdi°POTt ato 
the property shall be re-sold after the issue of a frKh notifi^tlon of srie. The dgo«t^Mter 
defraying the expenses of the sale, may, if the Court thinks fit, be forfeited to t^vemment 


App. E, Form No. 29.— The 


App. n, norm wo. lac cuci-b w* 
condition 3 m form No, 29, App. E is to give LC. ' 
the Court a quasi revisional discretion in the Kei./. 
1-150 


matter and not to require 

???‘*6S32 Mi ^19 cli'“ 
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and the defaulting? purcaa'^ei ^hall forfeit all claim to the property or to any part of the sum 
for which It may be subsequently sold. 

Given under iny hand and the seal of the Court, this day of 19 

Judge. 

Schedule of Property. 


Numbei 
of lot 


Description of proper- 
ty to be sold, with 
the name of each 
owner where there 
are more judgment- 
debtors than one 


IThe revenue assessed upon 
the estate or part of the 
estate ;if the property to 
be sold IS an interest in 
an estate or a part of an 
estate paying revenue to 
Government. 


Detail of 
any in- 

cumbian- 
ces to 

which the 
property 
IS liable. 


2 


Claims, if any, 
which have been 
put forward to 
the property and 
any other known 
particulars bear- 
ing on its nature 
and value 


Loc, Am —[Allahabad.] FormNo. 2<> the sentence “No bid by. .pre- 

viously given” m the paragraph above “Conditions of sale." 

[Madras] /fdd the following as a ‘Note’ to Form No. 29— (Proclamation of sale)— 
of Appendix E to Schedule I of the Code of Civil Procedure, 1908 • 

"Note.— Tht title-deeds relating to the property have no^ been filed in Court, and the 
purchaser will take the property subject to the risk of there being mortgages by deposit of 
title-deeds, or mortgages not disclosed in the encumbrance certificate” 


No. 30 

Order on the Na7ir for causing Service of Procl.\mation of Sat.f (0. 21, R. 66 ) 

/TUl^ \ 


The Nazir of the Court. 

Whereas an order has been made for the sale of the property of the judgment- 
debtor specified in the schedule hereunder annexed, and whereas the 
day of 19 , has been fixed for the sale of the said property, 

copies of the proclamation of sale are by this 
warrant made over to you, and you are hereby ordered to have the proclamation published 
by beat of drum within each of the properties specified in the said schedule to affix a copy 
of the said proclamation on a conspicuous part of each of the said properties and afterwards 
on the Court-house, and then to submit to this Court a report showing the dates on which 
and the manner in which the proclamations have been published 

Dated the day of 19 . 

Schedule. 


Judge. 


No. 31. 

Certificate by Officer holding a Sale op the Deficiency of Price on a Re-sale of 
Property by reason of the Purchaser's Default (0. 21, R. 71.) 

{Title.) 

Certifmd that at the re-sale of the property in execution of the decree in the above- 
named suit, in consequence of default on the part of purchaser, there 


Notes. Code. Held, that the absence of such a 

App, E, Form No. 31.— At an execution certificate would not prevent the decree- 
sale the deficiency on re-sale by reason of holder from recovering the deficiency aris- 
the purchaser's default was not certified by ing on the re-sale. 141 I.C. 367=29 Nl.R- 

the officer holding the sale in accordance 52=1933 N. 123 
with Form No 31 in App. E of the C. P 
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a deficiency m the price of the said property amounting to Rs. 

, and that the expenses attending such re-sale amounted to Rs. , making 

a total of Rs. , which sum is recoverable from the defaulter, 

Dated the day of 19 

. Officer holding the sale. 


No 32. 

Notice to Person in Possession of Moveable Property sold in Execution. (0. 21, R. 79.) 

(Title) 

To 

Whereas has become the purchaser at a 

public sale in execution of the decree in the above suit of 

now m your possession, you are hereby prohibited from delivering possession of the said 

to any person except the 

said 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 33 

Prohibitory Order against Payment of Debts sold in Execution to any 
OTHER THAN THE PURCHASER. (0. 21, R. ?9.) 

(Title.) 

To 

and to 


Whereas has become the purchaser 

at a public sale in execution of tlie decree in the above suit of 
being debts due from you 

to you ; it IS ordered that you 

be, and you are hereby, prohibited from receiving, and you 
from making payment of, the said debt to any person 

or persons except the said 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 34 

Prohibitory Order against the Transfer of Shares sold in Execution. (0. 21, R. 79.) 
^ (Title.) 

To 

and , Secretary of 

Corporation. 

Whereas has become the purchaser at a public sale 

m execution of the decree, in the above suit, of certain shares m the above Corporation, 
that is to say, of standing m the name of you 

, It is ordered that you 

be, and you are hereby, prohibited from making any transfer of the said 
shares to any person except the said , the purchaser aforesaid 

or from wceiving any dividends thereon , and you , Secretary 

of the said Corporation, from permitting any such transfer or making any such payment to 
any person except the said , the purchaser 

aforesaid. 

Given under my hand and the seal of the Court, this day 

■ 

Judge. 


No. 35. 

Certificate to Judgment-debtor authorising him to mortgage, lease, 

OR SELL Property (0. 21, R 83.) 

(Title) . 

Whereas in execution of the deciee passed in the above suit an order was made 
on the day of 19 , for the sale of the under- 
mentioned property of the judgment-debtor , ^d whereas the 

Court has, on the application of the said judgment-debtor, postponed the said sale to enable 
him to raise the amount of the decree by mortgage, lease or private sale of the said property 
or of some part thereof * ^ . j „ 

This IS to certify that the Court doth hereby autbonze the said judgment-debtor to 
make the proposed mortgage, lease or sale within a period of , , j 

from the date of this certificate : provided that all moneys papble under 
such mortgage, lease or sale shall be paid into this Court and not to the said judgment- 
debtor. 

Description of property. 

Given under my hand and the seal of the Court, this day of 19 . 

^ Judge 



1196 


The Civil Court Manual (Imperial Acts). 


[App. E 


No. JO 

Notice to sUow Gvuse why Sale should not be set aside. (0 21, Rr. 90, 92.) 

{Title.) 

To 

Whereas iht ander-mentioned property was sold on the day of 

19 , m execution of the decree passed in the above-named suit and whereas 
the decree-holder [or judgment-debtor], has 
applied to this Court to set aside the sale of the said property on the ground of a material 
irregularity [or fraud] in publishing [or conducting] the sale, namely, that 

Take notice that if you have any cause to show why the said application should not be 
granted, you should appear with your proofs in this Court on the day of 

19 , when the said application will be heard and determined. 

Given under my hand and the seal of Court, this day of 19 . 

Description oj properly 

Judge. 


To 


No. 37. 

Notice to show Cvuse wh\ sale should not m set aside. (0. 21, Rr 91, 92 ) 
{Title.) 


Whereas , the purchaser of the under-mentioned property sold on 

the day of 19 , in execution of the decree 

passed in the above named suit, has applied to this Court to set aside the sale of the 
said property on the ground that the judgment-debtor, had no 

saleable interest therein 

Take notice that if you have any cause to show why the said application should not be 
granted, you should appear with your proofs in this Court on the 

day of 19 . when the said application will be heard and 

determined 

Given under my hand and the seal of the Com t, this day of 19 . 

Description of propet iy. 

Judge. 


No 38 

Certificate of Sale of Land. (0 26 R. 94.) 

{Title) 

This is to certify that has been declaied the purchasei at 

a sale by public auction on the day of 19 , of 

in execution of decree in this suit, and that the said sale has been dulj 
confirmed by this Court. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge 

Loc. Am.— [Nagpur ] In form No. 38, itiserf the words “tor Rs 
between the words "The purchaser^' and "At a sale" 

[Patna.] Substitute the following form for Form No. 38 — 

No. 38. 

Certificate OF Sale of Land (0 21, R 94 ) 

District 

In the Court of at 

Execution Case No of 19 . 

decree-holdei. 


Judgment-debtor. 

This IS to certify that > 

son of , by caste 

by occupation , resident of 

Thana , District 

has been declared the purchaser at a sale by public auct’on on the 

day of 19 , of the property specified below in execution 

ot tnis Court (1) and that the 


of the decree m Suit No. 
said sale has been duly confirmed by this Court 

Given under my hand and the seal of the Court, this 
day (2) of 19 . 

Specification and price of properties (3) 


Judge. 


(1) If the decree has been received by transfer from other Court, enter the name of 
that Court. 

(2) The date when the sale became absolute. 

(3) Particulars sufficient to identify the property including the name of each registra- 
tion sub-district in which any part of the property is situated should be fully stated. 
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No. 39. 

Order for Delherv to certified Purchaser of Land a Sale in ExEcunoN, 

(0 2LR.95.) 

(Title) 

To 

The Bailiff of the Couit. 

Whereas has become the certified purchaser of 

at a sale m execution of decree in Suit No. 
of 19 ; you are hereby ordered to put the said , the 

certified purchaser, as afoiesaid, in possession of the same , and you are hereby further 
required to state in your return whether there are crops on the land and whether you have 
delivered them to , the certified purchaser. 

Gh'EN under my hand and the seal of the Court, this day of 19 . 

Judge. 

Loc Am. — [Madras.] .Suishtute the following foj the old one-— 

Order foe Dn.n’ERt lo o-s-ufikd plrchaser of land at a saie in Execution 
fO. 21. R. 95.) 

(Tifle.) 

To 

The Bailifl of the Couit. 

Whereas _ has become the certified purchaser of at a 

sale in execution of dccice m Suit No of 19 ; you are hereby 

oidered to put the sa'fl , thhe certified purchaseir, as aforesaid, in posses- 

sion of the same, and you aic hereby furthei lequired to state in your return; whether 
there are crops on the land and whether you have delivered them to , the .certified 

purchaser. 

Givin under my h<uid ami the seal of the Court, this day of 19 

Judge. 


To 


No. 40 

SuUMONh 10 APPEAR AND ANSWER ChaRUE OF ObsiRUCTING EXECUTION OF DeCREE. 
(0- 21, R. 97.) 

(Title) 


Whereas , the decree-holder in the above suit, has complained 

to this Court that you have resisted foi obstructed] the officer charged with the execution of 
the warrant for possession ; 

You are hereby summoned to appear in this Court on the 
day of 19 , at am, to answer the said complaint. 


To 


Given under my hand and the seal of the Court, this 
No. 41 

WaHHANI OF CoMMlllAL. (0. 21, R 98.) 
(Title) 


day of ‘ 19 
Judge 


The Oflicei-in-chaige of the jail at 
Whereas the undei mentioned property has been decieed to , the plaintiff 

in this suit, and whereas the Court is satisfied that without any just cause 

resisted [or obstructed] and is still resisting [or obstructing] the said in obtaining 

possession of the pi operty, and whereas the said has made application to 

this Court that the said be committed to the civil pnson. 

You are hereby commanded and required to take and receive the said into 

the civil prision and to keep him imprisoned therein for the period of days 

Given under my hand and the seal of the Court, this day of 19 

Judge 

Loc Am.--[Oudh] The following form shall be used under the provisions of R. 104 
of 0 21 — 

Execution Case No. 19 . 

Decree-holder. 

V3. 

Judgment-debtor. 

Whereas it is alleged that a debt of Rs. m due from you to the 

judgment-debtor- 

Or that you are liable to deliver to the above-named judgment-debtor the properly set 
forth in the schedule hereto attached ; take notice that you are hereby required on or before 
the day of 19 . to pay into this Court the said sum of Rs. 

to deliver or account to the Nazir of this Court for the moveable property detailed 
in the attached schedule, or otherwise to appear in person or by advocate, vakil oi authorised 
agent in this Court at 10-30 in the forenoon of the day aforesaid and show cause to the 
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contrary, in defauU i an order for the payment of the said sum, or for the delivery 

of the said piopcir may be p:.sscid against you. 

Dated this day of 19 . 

Mu nsij. 

Subordinate Judge. 
at 


No. 42, 

AuiHOKn Y OF line Colfecioii lo Sta\ Public Sale, of Land, (Section 72.) 

(Tule) 

To 

, Collectoi of 
Sib, 

In answer to your communication No , dated , representing that 

the sale in execution of the decree m this suit of land situate within your district is 

objectionable, I have the honour to infoi m you that you are authorized to make provision 
for the satisfaction of the said decree m the manner recommended by you 

I have the honour to be, 
Sir, 

Your Obedient Servant, 
Judge. 

Loc. Am. — [Allahabad.] .(fdd the following Form — 

No. 43 

The security to be furnished under section 55 (4) shall be, as nearly as may be, by a 
bond in the following form — 

In the Court of at 

Suit No. of 19 . 

Against .. Plaintiff. 

C.D. of - , . •• Defendant 

Whereas in execution of the decree in the suit aforesaid, the said C.D,, has been 
arrested under a warrant and brought befoie the Court of ; and whereas the said C. 

D. has applied for his discharge on the ground that he undertakes within one month to apply 
under section 5 of Act No III of 1907, to be declared an insolvent, and the said Court has 
ordered that the said C D. shall be released from custody if the said C D furnish good and 
sufficient security in the sum of Rs. that he will appear when called upon and that 

he will within one month from this date apply under section 5 of Act No III of 1907, to be 
declared an insolvent; 

Therefore I, H.F , inhabitant of have voluntarily become security, and do 

hereby bind myself, my heirs and executors, to as Judge of the said Court 

and his successors in office that the said C D. will appear at any time when called upon by 
the said Court, and will apply in the manner and within the time hereinbefore set forth, and 
in default of such appearance or of such application, I bind myself, my heirs and executors, 
to pay to the said Court on its order, the sum of Rs. 

Witness my hand at this day of 19 

IV (Sd.) E.F 

Witness : Surety 


APPENDIX F. 

Supplemental Proceedings. 


Warrant of Arrest before Judgment. (0. 38 R. 1.) 

(Title.) 


The Bailiff of the Court. 
Whereas 


Principal 





Interest 




Costs 




Total 





, the plaintiff in the above suit claims the 
sum of Rs as noted in the 

margin, and has proved to the satisfaction of 
the Court that there is probable cause for 
believing that the defendant 
IS about to 

. These aie to command you to 
demand and receive from the said 
the sum of 

as sufficient to satisfy the plaintiff s claim, 
and unless the said sum of Rs. 
forthwith delivered to you by or on behalf of 
the said , to take 

the said into custody, and to 

bring him before this Court, in order that he 
may show cause why he should not furmsh 
security to the amount of Rs. 
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ior his personal appearance bcfoic the Court, until such time as the said suit shall be luib 
and finally disposed of, and until satisfaction of any decree that may be passed against him 
in the suit. 


in the suit. 

Given under my hand and the seal of the Court, this 


day of 


Judge. 


No. 2. 

Secueity fok Afi‘eak/\nce of a Defendant Arrested uefose Juiximent. (O 38 R. 2.) 

{Title) 

Whereas at the instance o C , the plaintiff in the above suit, 

the defendant, has been arrested and bioughl before the Court. 

And whereas on the failure of the said defendant to show cause why he should not 
furnish security for his appearance, the Court has ordered him to fuinish such security; 

Thereloie I have voluntarily become surety and do hereby bind myself, tny 

heirs and executors, to the said Court, that the said defendant shall appear at any nme when 
called upon while the suit is pending and until saiisfattion of ary decree that may be passed 
against him in the said suit, and in default of such appearance I bind myself, my heirs and 
executors, to pay to the said Court, at its order, any sum of money that may be adjudged 
against the said defendant in the said suit. 

Witness my hand at this day of 19 

{Signed.) 

Witnesses 

1 . 

2 . 


No. 3 

Summons to Defendant to afpear on Surety's Applicahon for Discharge. (0. 38, R 3.> 

(Title.) 

To 

Whereas _ . who became surety on the day of 19 for 

your appearance in the above suit, has applied to this Court to be discharged from his 
obligation , 

You are hereby summoned to appear in this Court in person on the day 

of 19 , at A M., when the said application wilt 

be heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 4. 

Order for Committal. (0. 38, R. 4.) 

{Title.) 

Wherfas , plaintiff in this suit, has made application to the 

Court that security be taken for the appearance of , the defendant, to answer any 

judgment that may be passed against him in the suit, and whereas the Court has called 
upon the defendant to furnish such security, or to offer a sufficient deposit m lieu of security, 
which he has failed to do , it is ordered that the said defendant be committed to the 
civil prison until the decision of the suit, or, if judgment be pronounced against him, until 
satisfaction of the decree 

Given under my hand and the seal of the Court, this day of 19 . 


Judge 


No. 5. 

Attachment before Judgment, with Order to call for Security for 
Fulfilment of Decree. (0. 38. R. 5.) 

{Title.) 

To 

The Bailiff of the Court. , ^ 

Whereas has proved to the satisfaction of the Court that the 

defendant in the above suit 

These are to command you to call upon the said defendant on or before 

the day of 1^ , either to furnish security for 

the sum of rupees to produce and place at the disposal of this Court 

Notes. officer from a security bond will not make it 

App. F, F orm No 2 —The mere omission an invalid document. 1930 A L.J. 913. 
of the title and the name of the presiding 
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when required or the value thereof, or such 

portion of the value as may be sufficient to satisfy any deciee that may be passed against 
him ; or to appear and show cause why he should not furnish security , and you are 
further ordered to attach the said and keep the same 

under safe and secure custody until the further order of the Court , and you are further 
commanded to return this warrant on or before the day oi 

19 , w’ith an endorsement certifying the date on which and the manner m which it has been 
executed, or the leason why it has not been executed 

Given under my hand and the seal of the Court, this day of 19 

Judge. 

No. 6 

Secubitv for the Production of Property, (0 38, R. S.) 

(Title.) 

Whereas at the instance of , the plaintiff in the above suit, 

the defendant has been directed by the Couit to furnish security in the sum of Rs 
to produce and place at the disposal of the Court the property specified m the schedule here 
unto annexed; 

Therefore I have voluntarily become suiety and do hereby 

bind myself, my heirs and executors, to the said Court, that the said defendant shall produce 
and place at the disposal of the Court, when required, the property specified in the said sche- 
dule, or the value of the same, oi such portion thereof as may be sufficient to satisfy the 
decree ; and in default of his so doing, I bind myself, my heirs and executors, to pay to the 
said Court, at its order, the said sum of Rs 

or such sum not exceeding the said sum as the said Court may adjudge 
Schedule 

Witness my hand at this dav oi 19 

Wto=«,- ' 

1 . 

2 . 


No 7. 

Attachment before Juix.ment, on Proof ofFvilurf to Flrnish Sfcurhy. (0 38, R 6) 
(Title) 

To 

The Bailiff of the Court 

Whereas , the plaintiff in the suit, has applied to the Court 

A f K A it t_ to furnish security to fulfil 

anydecreethatmay be passed against him in the suxt, and whereas the Court has called 
upon the said , , , to furnish such security, which he has failed 

to do ; these aie to command you to attach , the property of the said 

r . I. . A r ^ secure custody until the further order 

of the Court, and jou are further commanded to return this warrant on or before the 
A.,*- 1 . t with an endorsement 

Xithfs nrt 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


No. 8. 

Temporary Injunctions. (0 39, R 1.) 

(Title.) 

, this Court by Pleader of f or rniin.5el fnrl 

lie Plaintiff .4. B., and Upon reading the petition of the said’plamt’ff in this matter filed 
[this day] [or the plaint filed in this suit on the ^ dL of 

» or the wnlteo statement of the said plaintiff filed on the 


lyoies. 

App. F, Form No. 6.-Pcr Kemp, A.CJ- 
The words “Court may adj’udge" in Form 6, 
Appendix F.mean that the Court is to be the 
arbitrator and not that it is merely to decree 
what the parties consent to 
Per Blackwell, A-The words “as the said 
Court may adjudge’' at the end of Form 6 
apply only to a question which might arise in 
^ecution m proceedings against the surety 
They have no application to the decree which 


the Court must pass before requiring the 
defendant to pioduce and place at the dis- 
posal of the Court the property specified or 
the value of the same or such poi tion thereof 
M may be sufficient to satisfy the decree. 
Having regard to the definition of the word 
deciec in S. 2 (2) the lecordmg of a com- 
promise and the passing of a’ decree in accoi- 
dance therewith would be an adjudication by 
the Court in the suit. 54 B. 113=31 Bora.L R. 
1442=1930B 122. 
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day of ] and upon bearing the evidence of 

and in support thereof [if after noUce and defendant 

not appearing : add, and also the evidence of 

as to service of notice of this motion upon the defendant CD.} : This Court doth order 
that an injunction be awarded to restrain the defendant C. D., his servants, agents and 
workmen, from pulling down or suffering to be pulled down, the house in the plaint in 
the said suit of the plaintiff mentioned [or in the written statement, or petition of the 
plaintiff and evidence at the hearing of this motion mentioned], being No. 9, Oilmongers 
Street, Hindupur, m the Taluk of ^ , and from selling the materials 

whereof the said house is composed, until the hearing of this suit or until the further order 
of this Court 

Dated this day of 19 . 

Judge. 

[Where the injunction is sought to restrain the negotiation of a note or bill, the order- 
ing part of the order may run thus : — 

to restrain the defendants and 

from parting with out of the custody of them or any of them or endorsing, assigning or 
negotiating the promissory note [or bill of exchange] in question, dated on or about the 
etc., mentioned in the plaintiff's plaint [or petition] and the 
evidence heard at this motion until the hearing of this suit, or until the further order of 
this Court. 

[In Copyright cases] _ , to restrain 

the defendant C D , his servants, agents or workmen, from printing, publishing or vending a 
book, called , or any part thereof, until the, etc 

[Where part only of a book is to be restrained] 
to restrain the defendant C.D , his servants, agents or workmen, from printing, publishing, 
selling or otherwise disposing of such parts of the book m the plaint [or petition and 
evidence, etc.] mentioned to have been published by the defendant as heieinafter specified, 
namely, that part of the said book which is entitled and also that 

pai t which IS entitled [or, which is contained in page to page 

both inclusive] until , etc. 

[In Patent cases] to restiain the defendant CD,, his agents, 

servants and workmen, from making or vending any perforated bricks^ [or as the case may 
be] upon the principle of the inventions in the plaintiff's plaint [or petition, etc., or written 
statement, etc.] mentioned, belonging to the plaintiffs, or either of them, during the remam- 
der of the respective terms of the patents in the plaintiff's plaint [or as the case wajj be] 
mentioned, and from counterfeiting, imitating or resembling the same inventions, or either 
of them, or making any addition thereto, or subtraction therefrom, until the hearing, etc, 

[In cases of Trade marks] to restrain the defendant CD,, his 

servants, agents or workmen, from selling or exposing for sale, or procuring to be sold, any 
composition or blacking [or as the case may he] described as or purporting to be blacking 
manufactured by the plaintiff m bottles having affixed thereto such labels as in the 
plaintiff’s plaint [or petition, etc ] mentioned, or any other labels so contrived or expressed 
as, by colourable imitation or otherwise, to represent the composition or blacking sold by 
the defendant to be the same as the composition or blacking manufactured and sold by me 
plaintiff A and from using trade-cards so contrived or expressed as to represent that 
any composition or blacking sold or proposed to be sold by the defendant is the same as the 
composition or blacking manufactured or sold by the plaintiff A.B., until the, etc 
[To restrain a partner from in any way interfering in the business ] 

to restrain the defendant C D., his agents and servants, from entermg", 
into any contract, and from accepting, drawing, endorsing or negotiating any mil ol 
exchange, note or written security m the name of the partnership-firm of B. ard V., ana 
from contracting any debt, buying and selling any goods, and from making or entermg into 
any verbal or wrii ten promise, agreement or undertaking, and from doing, or causing to oe 

done, any act, in the name or on the credit of the said partnership firm of B. and IJ, or 

whereby the said partnership-firm can or may in any manner become or be made liable to or 
for the payment of any sum of money, or for the performance of any contract, promise or 
'Undei taking until the, etc 


No 9.^ 

A PPOINTMBNT OF A RECEIVES. (0. 40, R. 1.) 
iTiile ) 

WHERE.AS has been attached in execution of a decree passed in the 

above suit on the day of 19 , in favour of 1 

You are hereby (subject to your giving security to the satisfaction of the Court) appomtea 
receiver of the said property under Order 40 of the Code of Civil Procedure, 1908, with full 
powers under the provisions of that Order. 

Leg^ Ref, and 10” instead of % and 7” respectively by 

^Tte last two forms were re-numbered “9 Act X of 1914, Sch. I. 

I-lSl 
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You aie lequirea to lender a due and proper account of your receipts and disburse- 
ments in respect of the .said properly on . You will be entitled to remuneration 

at tlie 1 ate 0 f per cent, upon your receipts under the authority of this appointment. 

Givln under my hand and the seal of the Court, this day or 19 [ 

Judge, 

Loc. Am.— [Madras 1 Substitute the following for Form No. 9^ of Appendix F to 
Schedule 1 

No. 9. 

Appointment of a Receiver. (0 40, R 1.) 

(Title.) 

Whereas It appears to the Court that m the above suit it is just and convenient to- 
appomt a receiver of the properties speafied below (or whereas the properties speafied 
below have been attached in execution of a decree passed in the above suit on the 
day of 19 in favour of ). 

It is hereby ordered that A.B., be appointed (subject to his giving security to the 
satisfaction of the Court) the receiver of the said property and of the rents, issues and pio- 
fits thereof under Order XL of the Code of Civil Procedure, 1908, with all powers under the 
provisions of that order, except that he shall not without leave of the Court (1) grant leases 
for a term exceeding three years, or (2) institute suits in any Court (except suits for rent), 
or (3) institute appeals in any Court (except from a decree in a rent suit) where the value* 
of the appeal is over Rs. 1,000 or (4) expend on the repairs of any property in any period of 
two years more than half of the net annual rental of the property to be repaired, such rental 
being calculated at the amount at which the property to be repaired would be let when in a 
fair state of repair, provided that such amount shall not exceed Rs. 1,000, 

And it is fuither ordered that the , to the above suit and all persons claim- 

defendants 

mg under them do deliver up quiet possession of the properties, moveable and immoveable, 
specified below together with all leases, agreements for lease, kabuleats, account books, pa- 
pers, memoranda and writings i elating thereto to the said receiver. And it is further ordered 
that the said receiver do take possession of the said property, moveable and immoveable, 
and collect the rents, issues and profits of the said immoveable property, and that the tenants 
and occupiers do attorn and pay their rents in arrear and growing rents to the said receiver, 
md it IS further ordered that the said receiver shall have power to bring and defend suits m 
his own name and shall also have power to use the names of the plaintiflfs and defendants 
vvhere necessary. And it is further ordered that the receipt or receipts of the said receiver 
shall be a sufficiMt discharge for all such sum or sums of money oi property as shall be 
paid or delivered to him as such receiver. 

And it is further ordered that the said receiver do out of the first moneys to be received 
by him pay the debts due from the said and shall be entitled to retain in his 

hands the sums of Rs. for current expenses, but subject thereto shall pay his 

net receipts, as soon as the same come to his hands, into Court to the credit of this suit. He 
shall once in every months file his accounts and vouchers in Court, the fiist 

Mcount to be filed on the day of and to be passed on the 

of • He shall be entitled to commission at the rate of Rs. 

per cent on the net amounts collected by him or to the sum of Rs. per month (or 

as the case may be) as his remuneration (or he shall act without any remuneration), 
ii. j ^ further ordered (where an additional office establishment is required) that 
the said receiver shall be allowed to charge to the estate in addition to his own office 
establishment the following further establishment — 

(Here enter specification of property.) 

Given under my hand and the seal of the Court, this day of 19 . 

Loc Am — [Patna.] Appendix F, Form No 9 

r in the Form of Decree in Appeal No 9, Appendix G, to the 

Keii j'Yi Procedure Code, Act V of 1908, add "copying or typing charges" 

an!?^ on Ks. " in the columns for Appellant and Respondent, 

and number the new entry in the first column as “5”. 


No. 10 1 

Bond to be given by Receiver. (0. 40, R. 3.) 

^ (TitU) 

. Know all men by these presents, that we, and and 

are jointly and severally bound to of the Court of in 

fnr tfip 17 tojje paid to the said or his successor in office 

payment to be made we bind ourselves, and each of us, in the 
these presMto beirs, executors and administrators, jointly and severally, by 

. Dated this day of 19 

last t , “9 and 10" instead of “6 and 7" respectively 

ihe last two forms were re-numbered bvActXoflOU C/-!, t 
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Whereas a plaint has been filed m the Court by against 

for the purpose of [here insert the object of jtfft] : 

And whereas the said has been appointed, by order of the abovemen- 

tioned Court* to receive the rents and profits of the immoveable property and to get in the 
outstanding moveable property of ^ m the said plaint named ; 

Now the condition of this obligation is such, that if the above -bounden 
shall duly account for all and every the sum and sums of money which he shall so receive on 
account of the rents and profits of the immoveable property! ,and m respect of the moveable 
property, of the said ^ at such periods as the said Court shall appoint, and shall 
duly p^ay the balances which shall from time to time be certified to be due from him as the 
said Court hath directed or shall hereafter direct, then this obligation shall be void, other- 
wise it shall remain in full force. 

Signed and delivered by the above-bounden in the presence of 

Note.—li deposit of money is made, the memorandum thereof should follow the terms 
of the condition of the bond. 


Loc. Am —[Allahabad.] Add the following two forms 11 and 12:— No. 11 The security 
to be furnished under Order XXX VIII, Rule 9, shall be, as nearly as may be, by a bond m 
the following f orm :— 

In the Court of at Suit No. of 19 . 

.. Plaintiff 


versus 

.. Defendant* 

Amount of suit, Rupees 

Whereas in the suit above specified the plaintiff aforesaid, has applied to the said 
Court that the said defendant, , may be called on to furnish sufficient 

security to fulfil any decree that may be passed against him in the said suit, or that on his. 
failure so to do, certain property of the said defendant, , may be attached ■ 

And whereas, on the failure of the said defendant, , to furnish such security, 

or, shov\r cause why it should not be furnished, the property aforesaid of the said defendant 

has been 


attached by order of the said Court . 

Therefore I , inhabitant of , have voluntarily 

become security and hereby bind myself, my heirs and executors, to as 

Judge of the said Court, and his successors in office, that the said defendant, shall produce 
and place at the disposal of the said Court, when required, the property herein below speci- 
fied, namely, (here give description of property or refer to an annexed schedule), or the 
value of the same, or such portion thereof as may be sufficient lo fulfil such decree and shall 
when required pay the costs of the attachment, and in default of his so doing I bind myself, 
my heirs and executors, to pay to ' as Judge of the said Court and his successors in 

office on its order such sum to the extent of rupees (here enter a sufficient sum to cover the 
amount of suit with costs and the costs of the attachment) as the said Court may adjudge 
against the said defendant. 

Witness my hand at this day of 19 

(Signed.) 


Witnesses . 


(Signed.) 


Surety. 


No. 12. 

The security to be furnished under Order XXXIX, Rule 2 (2), shall be, as far as may 
be, by a bond in the following form ^ 

In the Court of at . Suit No. 

of 19 • T,. 

. . Plaintiff 


versus 

.. Defendant. 

Whereas, in the suit above specified, instituted by the said plaintiff, to restrain the 
said defendant , from (here state the breach of contract or other injury), 

the said Court has, on the application of the said plaintiff, granted an injunction to restrain 
the said defendant from the repetition (or the continuance) of the said breach of contract 
(.or the wrongful act complained of)» sind required security from the said defendant against 
such repetition (or continuance) ; 

Therefore I . inhabitant of , have voluntarily become 

security and do hereby bind myself, my heirs and executors to as Judge of 

the said Court and his successors in office that the said defendant , 

abstam from the repetition (or continuance) of the breach of contract aforesaid (or 
wrongful act or from the committal of any breach of contractor injury of a like 
land, arising out of the same contract, or relating to the same property or right), and 
in default of his so abstaining, I bind myself my heirs and executors to pay into 
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Court, on the ordei cf the Court such sura to the extent of rupees 
as the Court shall adjudge against the said defendant. 

Witness my hand at this day of 

Witnesses : 


19 . 
Surety. 


The 

Court at 


19 


APPENDIX G. 

APPEAL, REFERENCE AND REVIEW, 

No 1. 

Memorandum of Appeal. (0.41, R. 1.) 
(Title.) 

above-named appeals to the 
from the deciee of in Suit No. 

, dated the day of 


the following grounds of objection to the decree appealed from, namely— 


of 

19 , and sets forth 


No. 2. 

Security Bond to be given on order being made to stay Execution of Decree 
(0. 41. R. S.) 

(Title.) 

To 

This security bond on stay of execution of decree executed by 
witnesseth — 

That , the plaintiff in Suit No of 19 , having sued 

the defendant, in this Court and a decree having been passed on the day of 

19 , in favour of the plaintiff, and the defendant having preferred 

an appeal from the said decree m the . Court, the said appeal is still pending. 

Now the plaintiff decree-holder having applied to execute the decree, the defendant 
has made an application praying for stay of execution and has been called upon to furnish 
security. Accordingly I, of my own free-will, stand security to the extent of Rs 
mortgaging the properties .specified in the schedule hereunto annexed, and covenant that if 
the decree of the first Court be confirmed or varied by the Appellate Court the said defen- 
dant shall duly act m accordance with the decree of the Appellate Court and shall pay what- 
ever may be payable by him thereunder, and if he should fail therein then any amount so 
payable shall be realized from the properties hereby mortgaged, and if the pioceeds of the 
sale of the said properties are insufficient to pay the amount due, I and my legal representa- 
tives will be personally liable to pay the balance. To this effect I execute this security bond 
this day of 19 . j ua 

Schedule. 


Witnessed by : 

2 . 


(Signed.) 


No, 3. 

Security Bond to be given during the Pendency or Appeal. (0. 41, R. 6 ) 

(Title.) 

To 

This security bond on stay of execution of decree executed by 
witnesseth 

That , the plaintiff in Suit No. of 19 , having sued 

the defendant, in this Court and a decree having been passed on the 
, , . , . . in favour of the plaintiff, and the 

defendant having preferred an appeal from the said decree in the Court the said 

appeal is still pending. ’ 

Now the plaintiff decree-holder has applied for execution of the said decree and has 
been called upon to furmsh security. Accordingly I, of my own free-will, stand security 
to the extent of Rs. , mortgaging the properties specified in the schedule 

hereunto annexed, and covenant that if the decree of the first Court be reversed or varied 
by the Appellate Court, the plaintiff shall restore any property which may be or has been 
taken in execution of the said decree and shall duly act in accordance with the decree of 
the AppeUatc Court and shall pay whatever may be payable by him thereunder, and if he 
should fail therein then any amount so payable shall be realized from the properties 
hereby mortgaged, and if the proceeds of the sale of the said properties are insufficient 
to pay the amount due, I and my legal representatives will be personally 


pay the balance. To this effect I execute this security bond this 


personally liable to 
day of 
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1 , 

2 . 


To 
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(Signed.) 


No. 4. 

Security for Costs of Appeal. (0 41, R. 10.) 
(Title.) 


This security bond for costs of appeal executed by 
witnesseth 

This appellant has preferred an appeal from the decree in Suit No. of 19 

against the respondent, and has been called upon to furaish security. Accordingly I, of 
my own free-will, stand security for the costs of the appeal, mortgaging the properties 
specified in the schedule hereunto annexed. I shall not transfer the said properties or 
any part thereof, and in the event of any default on the part of the appellant, I shall duly 
carry out any order that may be made against me with regard to payment of the costs of 
appeal Any amount so payable shall be realized from the properties hereby mortgaged, and 
if the proceeds of the sale of the said properties are insufScient to pay the amount due I and 
my legal representatives will be personally liable to pay the balance. To this effect I exe- 


cute this security bond this 


Witnessed by : 

1 . 


Schedule, 


y of 


19 


(Signed.) 


To 


No. 5. 

Intimation to Lower Court of Admission of Appeal. (0. 41, R. 13.) 
(Title.) 


, the 


in the above 


You aie hereby directed to take notice that . 

suit, has preferred an appeal to this Court from the decree passed by you therein on the 
day of 19 . , , . 

You are requested to send with all practicable despatch all material papers in the suit, 
Dated the day of 19 . 

Judge. 


No. 6. 

Notice to Respondent of the Day fixed for the Hearing of the Appeal. (0. 41, R. 14 ) 
(Title.) 

Appeal from the of the Court of dated the 

day of 19 . 

Respondent. 

Takl notice that an appeal from the decree of in this case has been 

presented by and registered in this Court, and that 

the day of 19 has been fixed by this Court for the hearing 

of this appeal. 

If no appearance is made on your behalf, by yourselves, your pleader, or by some one 
bg law authorised to act for you in this appeal, it will be heard and decided in your 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 

[Note . — If a stay of execution has been ordered, intimation should be given of the 
fact on this notice.] . . , , - -c -kt a r 

Loc. Ams.— [Madras] Insert the following note in red ink in Form No. oot 
Appendix G to Schedule I, namely — ’ . c -a Aof*. 

"Also take notice that if an address for service is not filed before the aforesaid date, 
this appeal is liable to be heard and decided as if you had not made an appearance. 

Insert the following Forms as 6-A and 6-B in Appendix G to the first schedule of 
the Code of Civil Procedure , 

No o-A. 

Notice to Respondent. (0. 41-A, R. 2.) 

(Cause title.) 

Appeal from the of the Court of 

dated the day of 

Respondent. 

Take notice that an appeal from the above decree (order) has been presmted by the 
above-named appellants and registered in this Court, and that if you intend to defen 
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same you must enter an. appearance in this Court and give notice thereof to the appellant or 
his pWer witiiin ^0 days after seivice of tbis notice on you, 

If no appearance is entered on your behalf by yourself, your pleader or some one by 
law autliorized to act for you in this appeal, it will be heard and decided in your absence. 

The address for service of the appellant is that of his pleader Mr, A. B, of (merl 
address) Madras. , , , , , , 

(7/ ihe appellant appears tn person, insert his address for service.) 

Given under my hand and the seal of the Court, this day of 19 . 

Registrar, 

[Interlocutory application No. of 19 has been made by appellant, 

and execution has been stayed (or other order made) by order dated the day of 

19 .] 


No. e-B. 

Memorandum of Appearance. (0. 41-A, R. 3.) 

{Cause title.) 

Take notice that the 

respondent intends to appear and defend the above appeal, and that his address for service 
of all notices and process is (insert address). 

The said respondent requires a list of the papers which the appellant proposes to 
translate and print. 

Dated the day of 19 . 

(Signed) C.D., 

Vakil for Respondent, 

To the Registrar, High Court of Judicature, Madras 


No. 7. 

Notice to a Party to a Suit not made a Party to the Appeal but joined 
BY THE Court as A Respondent (0 41, R. 20.) 


Whereas you were a party in Suit No, of 19 , in the Court of 

and whereas the ^ ^ has preferred an appeal to this Court from 

the decree passed against him in the said suit and it appears to this Court that you are inter- 
ested in the result of the said appeal : 

^is is to give you notice that this Court has directed you to be made a respondent in 
the said appeal and has adjourned the hearing thereof till the 

19 , at a.m. If no appearance is 

made on your behalf on the said day and at the said hour the appeal will be heard and 
decided in your absence. 

Given under my hand and the seal of the Court, this day of 19 . 

Judge, 


No. 8. 

Memorandum of Ckoss-objection, (0. 41, R. 22.) 

Whereas the has preferred an appeal to the 

t^ourt at from the decree of in Suit No. 

, of 19 , dated the day of 19 , 

and whereas notice of the day fixed for hearing the appeal was served on the 

. day of 19 ,the files this memorandum of cross- 

objection under R. 22 of 0. 41 of the Code of Civil Procedure, 1908, and sets forth the 
tollowing grounds of objection to the decree appealed from, namely: — 


Appeal No, 


No. % 

Decree in AppeaIii ( 6 . 41, R. 35.) 

(Title.) 

of 19 , from the decree of the Court of 
dated the day of 19 . 

[Memorandum of Appeal, 

.. Plaintiff 


- . abdve-named appeals to the 

decree of 

above smt. dated the day of 

for the following reasons, namely: — 


Defendant. 

in the 
19 , 


Omitted by the Rules Of the Calcutta and Madras High Courts. 



* To he pasted hi its pioper ptace 


Page 1207, 

Loc. Am. [Madras] 

HulstilAiU the followhig for Form No. 9 in Appendk (»):— 

DE CREE 

ORDER. 

£n thf Court of the 
Present 

Judge. 

the day of 193 , 


Appeal Suit 

Civil ^Miscellaneous Appeal Suit 
Between : 



of 19 


^/Jppeitant 

and 

jl?esponcle»t 


made in 


On appeal from the Decree/Order of the Court of the 
dated the day of 19 


and 


Between : — 


Original Suit) 
Execution Petition^ No. 
Interlocutory Application) 


of 19 


Jp/amtif—PetfiiOfter 


and 


■Defendant— Respondent. 


Poffticvilar^ of vaJmtion. 


Bs. A. P, 

1. Valuation m Appeal 

2. Do, in suit 

Deoeee— Okder.— Tins Appeal coming on this day for hearing 
having been heard on the day of 19 

tlie grounds of appeal, the Decree/Order and judgment of the lower Court 
and the material papers m tlie case and upon heaimg the arguments oS 
jfr. for the Appellant and of Mr. 



for tlio SespOLfW, and the appeal Iiavitng stood over to 
this day foi eoiisiflerntion, this Court doth o^ler and decioo that the 
decree/oidot nf the lower Couit be and hereby is confirmed and this 
appeal disuussod . This Court 

doth furl her oj'der and deeioe that the Appellant ( ) do pay to 

the Respondent ( ) Rs tor 

costa in tins appeal niid do bear own costs Es. 

Particulars of costs. 


Appellants. Amount 
Rs. A r. 

1. Stamp on Appeal 

Memo 

2. Stamp on vakalat. 

3. Stamp on copies 

of lower Court 
decree/order and 
judgment includ- 
ing copying fee. . 

4. Stamp on petitions 

5. Process fees 

6. Fee for prepara- 

tion of process.. 

7. Pleader’s fee on 

Rs 


Respondents. Amount 
Rs A. p 

1. Stamp for power. . 

2. Stamp foi petition. 

3. Service of process. 

4. Pleader’s fee on 

Rs. 


Total 


Total .. 


Given under my hand and the seal of the Court this day 
of 19 . 


hdqe 

Court 

Appeal Suit) 

Civil Miscellaneous[No. of 19 

Appeal Suit) 

Df^e— Qroee 


[Fort St. Gmge Oasette, Part 11. p 577 Dated 5-5-193t]. 
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This appeal coming on for hearing on the day of 

19 , before in the presence for for the appellant and of 

for the respondent, it is ordered— 

The costs of this appeal, as detailed below, amounting to Rs, 
are to be paid by . The costs of the original suit are to be paid by 

Given under my hand this day of 19 . 

Judge. 

Costs of Appeal. 


Appellant. 

j Amount. 

Respondent. 

Amount. 

1 

Rs. 

1 A. 

P. 

1 

Rs. 

A. 

P. 

1. Stamp for memorandum 




Stamp for power 




of appeal. 








2. Do. for power 




Do. for petition 




3. Service of process 




Service of process .. 




4. Pleader’s fee on Rs. .. 




Pleader's fee on Rs. . . 

, 





Total .. 




Total. .. 1 

1 





Loc. Ams— [Calcutta and Madras ] Omit the words beginning from “Memorandum 
■of Appeal” and ending with the words “the following reasons”. 

[Patna.] Form No. 9. In the schedule of costs in the form of Decree in Appeal 
No 9. Appendix G, to the first Schedule of the Code of Civil Procedure. Act V of m, 
odd "copying or typing charges” below the item “Pleader's fee on Rs. 

■columns for Appellant and Respondent and number the new entry m the first column as 5. 

No. 10 

Application lo appeal in forma pauperis. (0. 44, R. I.) 

(Title.) 

I the above-named, present the accompanying memoran- 

dum of appeal from the decree m the above suit and apply to be allowed to appeal as a 

Annexed is a full and true schedule of all the moveable and immoveable property be- 
longing to me with the estimated value thereof. 

. 

[Note.— Where the application is by the plaintiff he should state whether he applied 
and was allowed to sue in the Court of first instance as a pauper.] 

No. 11. 

Notice of appeal in forma pauperis. (0. 44, R. 1.) 

(Title) 

Whereas the above-named has afpplied to be allowed to appeal as a pauper 

from the decree in the above suit dated the dzy of 


j - Aovof 19 has Deen nxea lor neanng 

the applStion noSe is hereby given to you that if you desire to show cause why the appl^^ 
cant shoufd not be allowed to appeal as a pauper an opportunity will be given to you of doing 


so on the aforementioned date. , r,i. 

Given under my hand and the seal of the Court, this 


No.lZ 

Notice to show cause why a Certificate of Appeal to the King in CouNca should not 
BY GRANTED. (0. 45, R. 3.) 

(Title.) 

"^0 . . has applied 

wise a fit one for appeal to His Majesty in Council. 
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The day of 19 js fixed for you to show cause 

why the Court should not ^lanl the certificate asked for. ^ 

Giveit under my liand and the seal of the Court, this day of 19 . 

jRegisirar. 

Loc. Am.— [Madras ] Insert the following as new Form.s after Form. No. 12 — 

No. 12-A. 

Certiticate of leave to appeal to His Majesty in Council (0. 4S, R. 1 } 

(la cases where the subject-matter of the appeal is of sufficient value and the findings 
of the courts are not concurrent.) ^ ^ ^ . c r- , « j 

Read petition presented under 0. XLV, R 3 of the Code of Civil Procedure, praying 
for the grant of a Certificate to enable the petitioner to appeal to His Majesty in Council 

against the of this Court in Suit No. of 192 . 

The petition coming on for heanng upon perusing the petition and the grounds of 
appeal to His Majesty in Council and the other papers material to the application and upon 
hearing the arguments of for the petitioner and of for the respondent (if he appears) 

this court doth certify that the the subject-matter of the suit in the court of first 

Rs. 10,000 , amount , ^ , , 

mstanceis— subject-matter in dispute on appeal 

. , , , Rs. 10,000 decree 

to His Majesty m Council is also of the value of upVar'dsTf Its'. 10,000 * finai^r 

1 .;, 


iiF^rS'o?^^ lOpD that theg^forder affirm the decision of 

the lower Court. 

No. 12-B. 

Certificate of leave to appeal to His Majesty in Council. (0. 45, R. 7.) 

(In cases where the subject-matter is of sufficient value and the finding of the court 
are concurrent.) 

Read petition presented under 0. XLV, R. 3 of the Code of Civil Procedure, praying 
for the grant of a certificate to enable the petitioner to appeal to His Majesty in Council 

again.stthe this Cburt in Suit No of 192 . 

The petition coming on for hearing upon perusing the petition and the grounds of 
appeal to His Majesty in Council and other papers material to the application and upon hear- 
ing the arguments of for the petitioner and of for the 

respondent (if he appears) this Court doth certify that the of the subject-matter of 

‘ - . Rs. 10.000 , , amount 

the suit in the court of first instance is'^j^^^^s'oTRs. lOiOOO valuer®^ subject- 

matter in dispute on appeal to His Majesty in Council is also of the value of 
Rs. 10,000 , , decree ... . directly 

uliJSds’OT'.Tpoo" “ 

«“®“'*^5;^ctiDg1’™Pert3 of the value 10,000“^ 

decree 

g^j^j^^g^appealed from involves the following substantial question (s) of law, via. 

( 1 ) 

( 2 ) 


No. 12 C. 

Certificate of leave to appeal to His Majesty in Council. (0. 45, R. 7.) 

(In cases wheie the subject-matter in dispute is either not of sufficient value or is 
incapable of money valuation.) 

Read petition presented under 0. XLV, R. 3 of the Code of Civil procedure, praying 
for the grant of a certificate to enable the petitioner to appeal to His Majesty in Council' 

against of this Court in Suit No. of 192 

The petition coming on for hearing upon perusing the petition and the grounds of 
appeal to His Majesty in (Touncil and other papers material to the application and upon hear- 
pg the arguments of for die petitioner and of for the 
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respondent (if he appears) this court doth certify that the - y^ i — of the subject-matter of 

. „ . . . , . . below Rs. 10,000 in value 

the suit both in the court of first instance and m this court is incapable of money va'l^iti^ 
this couil in the exercise of the discretion vested in it is satisfied that the case is a fit one 
for appeal to His Majesty in Council for the reasons set forth below, vis.:— 

% 


No. 13. 

Notice to respondent of admission of Apmal to the King in Council. (0. 45, R. 8.) 


{Title ) 


To 


Whereas 


, the 


.n the above case, has furnished the security and made the deposit required 
hv Order XLV, R. 7 of the Code of Civil Procedure, 1908 w 

4.1,-+ to His Majesty in 

day of 19 . 

day of 19 . 

Registrar. 


Take notice that the appeal of the said 
Council has been admitted on the , , , ^ 

Given under my hand and the seal of the Court, this 


No. 14. 

Notice to show c vuse why a review should not be granted. (0. 47, R. 4.) 
(Title.) 


Take notice that has applied to this Court for a review 

of its decree passed on the day of 19 in the above case. 

Tjjg day of 19 is fixed for you to show cause why the 

Court should not grant a review of its decree in this case. 

Given under my hand and the seal of the (3ourt, this day of iv • 

Jmge. 


APPENDIX H. 

Miscellaneous. 

No. 1. 

Acrffment of Parties as to issues lo be tried. (0. 14, R. 6.) 

(Title.) . f . r t 

Whereas we, the parties in the above suit, are agreed as to the 9“«tion of fact lor ot 
law] to be decided between us and the point at issue between us is wheAer a chim gunded 

Exhibit”^’ dated the beyond the statute of limitation (or 

state the point at issue whatever it may be). r j. r .. ihe np?a. 

We therefere severally bmd ourselves that, upon the finding of the Court in the "eg^ 

tive [or afiimative] of such issue, T I thereon 1 and 

of Rupees . (or such sum as the Court shall hold to be due thereon 1 and 

I. the said , will accept the said sum of Rupees _ (or sumi 

sum as the Court shall hold to be due);n full satisfaction of ray clam o" 
said [or that upon such finding I. the said . will do or abstain trom 

doing, etc, etc.) Plaintiff. 

W.tess« - 

1 . 

Dated th^e ' 

No. 2. 

Notice of application for the transfer of a suit to another Court for tri.vl. 
(Section 24.) 

In the Court of the District Judge of 

To No* * #1 f 19 

Whereas an application, dated the oay o 

been made to this Court by the ^ ^ in 

S is is defendapMot the transfer 

of the suit for trial to the Court of the ^ , 19 , 

has beS” wSe" %?a„Ucatien. when yon will be heard tf you desire to 


°®'”a?t^'S°rS;hand and the seal of thef^urt, this 


day of 

Judge. 


19 


1-152 
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No. 3. 

Notice of Payment into Court. (0. 24, R. 2 ) 

{Title.) 

Take notice that the defendant has paid into Court Rs. and says that 

the .sum is sufficient to satisfy the plaintiff's claim in full. 

„ ^ , , , . . .^ Pleader fortie defendant. 

To Z., Pleader for the platntiff. 

No. 4. 

NoncjE TO SHOW CAUSE. (General Form.) 

(Title.) 

To 

Whereas the above-named has made 

application to this Court that ^ ; 

You are hereby warned to appear in this Court in person or by a pleader duly instruct- 
ed on the day of 19 , at 

o’clock in the forenoon to show cause against the application, failing wherein the said appli- 
cation will be heard and determined ex parte. 

Given under my hand and the seal of the Court, this day of 19 

Judge, 

Loc. Am.— [Allahabad] Substitute the following for form No. 4 of Appendix H. 

No 4. 

Notice to show cause. (General Form.) 

In the Court of at District. 

Civil Suit No. of 19 

Miscellaneous No. of 19 

resident of 

versus 

^ resident of 

To 

Wheeeas the above-named has made application to this 

Court that you are hereby warned to appear in this Court in person or by a 

pleader duly instructed on the day of 19 ,at o’clock in the forenoon, to 

show cause agamst the application, failing wherein, the said application will be heard and 
•determined ex parte and it will be presumed that you consent to be appointed guardian for 
the suit. 

Given under my hand and the seal of the Cxmrt this day of 19 . 

Judge. 


T _ Plaintiff 

List op Documents produced by (0 13, R. 1.) 


Description of document. 


Date, if any, which 
the document bears. 


Signature of party or 
pleader. 


1 


2 


3 


4 
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Loc. Am.— [Allahabad.] List of Documents produced (0. 13, R. 1.) 

In the Court of at District 

Suit No. of 19 


. . Plaintiff 


versus 


. . Defendant. 

List of documents produced with the plaint (or at first hearing) on behalf of plaintiff 
(or defendant). 

This list was filed by this day of 19 . 


Serial 

number. 

Description and date, if 
any, of the document. 

What became of the document. 

Remarks. 

1 

2 

J 

3 

4 



If brought 
on the re- 
cord the ex- 
hibit mark 
pul on the 
document. 

If rejected, 
dateof retuin 
to party, and 
signature of 
party or plea- 
der to whom 
the document 
was returned. 

If it re- 
mains on the 
record after 
decision of 
the case and 
is enclosed in 
an envelope, 
under rule 24, 
Chapter III 
the date of 
enclosure in 
the envelope. 



Signature of party or pleader Producing the listf 


To 


No. 6. 

Notice to Parties of the Day fixed for Examination of a Witness about to leave 
THE Jurisdiction. (0. 18, R. 16.) 

(Title.) 

Plaintiff (or Defendant). 


Whereas in the above suit application has been made to the Court by 
that the examination of , a witness required by the said 

, in the said suit may be taken immediately , and it has been shown to the Court’s satis- 
faction that the said witness is about to leave the Court's jurisdiction (or any other good and 
sufficient cause to be stated ) : 

Take notice that the examination of the said witness will be taken by 

the Court on the day of 19 . 

Dated the day of 19 . 

Judge. 


No. 7. 

Commission to examine absent Witness, (0. 26, Rr. 4, 18.) 

^ (rwF.) 

To 

Whereas the evidence of is required by the 

in the above suit; and whereas , you are requested to take the 

evidence on interrogatories [or vtva voce] of such witness _ _ , and you 

are hereby appointed Oimmissioner for that purpose, The evidence will be taken in the pre- 
sence of the parties or their agents if in attendance, who will be at liberty to question the 
witness on the points specified, and you are further requested to make return of such evi- 
dence as soon as it may be taken. . 

Process to compel the attendance of the witness will be issued by any Court having 
jurisdiction on your application. . , , , ... . , 

A sum of Rs. , being your fee m the above, is herewith forwarded. 

Given under my hand and the seal of the Ckiurt, this day * 

Loc. Ams.— [Patna] Form No. 7. Add the following note at the foot of the form;— 

Note. — The Commissioner has power under Chapter X of the Indian Evidence Act to 
control the examination of witnesses. 
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No. 8. 

Lctter of Request. (0. 26, R. 5.) 

{Title.) 

(Heading .—To llie President and Judges of etc , etc., of as the case way be.) 

"Wheheas a suit is now pending in the m which A. B. is plain- 

tiff and C.D. is defendant; and in the said suit the plaintiff claims 

{Abstract of claim.) 

And whereas it has been represented to the said Court that it is necessary for the 
purposes of justice and for the due deteimination of the matters in dispute between the 
parties, that the following persons should be examined as witnesses upon oath touchins 
such matters, that is to say : ^ 

E. F. of 

G.H. of and 

IJ. of 

And it appearing that such witnesses are resident within the jurisdiction of your 
honourable Court, 

Now I , as the of the 

said Court, have the honour to request, and do hereby request, that for the reasons afore- 
said and for the assistance of the said Court, you, as the President and Judges of the said 
, or some one or more of you, will be pleased to summon the said 
witness (and such other witnesses as the agents of the said plaintiff and defendant shall 
humbly request you in writing so to summon) to attend at such time and place as you shall 
appoint before some one or more of you or such other person as according to the procedure 
of your Court is competent to take the examination of witnesses, and that you will cause 
such witnesses to be examined upon the interrogatories which accompany this letter of 
request (or wva voce) touching the said matters in question in the presence of the agents 
of the plaintiff and defendant or .such of them as shall, on due notice given, attend such 
examination. 

And I further have the honour to request that you will be pleased to cause the answers 
of the said witnesses to be reduced into writing, and all books, letters,papers and documents 
'produced upon such examination to be duly marked for identification, and that you will be 
further pleased to authenticate such examination by the seal of your tribunal, or in such 
other way as is in accordance with youi procedure, and to return the same, together with 
such request in writing, if any, for the examination of other witnesses to the said Court. 

{Note.—U the request is directed to a Foreign Court, the words "through His 
Majesty's Secretary of State for Foreign Affairs for transmission" should be inserted after 
the words "other witnesses" in the last line of this form.) 

No. 9. 

Commission fob a Local Investigation, oe to examine Accounts. (0. 26, Rr. 9, 11.) 

{Title.) 

To 

Whekeas it is deemed requisite, for the purposes of this suit, that a commission 
for should be issued, you are hereby appointed Com- 
missioner for the purpose of Process to compel the 

attendance before you of any witnesses, or for the production of any documents whom or 
which you may desire to examine or inspect, will be issued by any Court having jurisdiction 
on your application. 

A sum of Rs. , being your fee in the above, is herewith 

forwarded. 

Given under my hand and the seal of the Court, this day of 19 ► 

Judge. 

No. 10. 

Commission to make a Partition. (0. 26, R. ILj 

{Title.) 

To 

Wheekas it is deemed requisite for the purposes of this suit that a commission should 
be issued to make the partition or separation of the property specified in and according to 
the nghts as declared in, the decree of this Court, dated the 

, ,, j , . hereby appointed Com- 

missioner for the said purpose and are directed to make such inquiry as may ue necessary, 
is f said property according to the best of your skill and judgment in the shares set 

Out in the said decree, and to allot such shares to the several parties. You are hereby 
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authorized to award sums to be paid to any party by any other party for the purpose o£ 
equalizing the value of the shares. 

Process to compel the attendance before you of any witness, or for the production of 
any documents, whom or which you may desire to examine or inspect, will be issued by any 
■Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith for- 

warded, 

Given under my hand and the seal of the Court, this day of 19 

Judge. 


Notice to Minor Defendant and Guardian. (0. 32, R. 3.) 

(me.) 

To 

Minor Defendant, 
Natural Guardian. 

Whereas an application has been presented on the pait of the plaintiff in the above 
suit for the appointment of a guardian for the suit to the minor defendant, you, the said 
minor, and you^_ are hereby required to take notice 

that unless within days from the service upon you of this notice, an 

application is made to this Court for the appointment of you^ 

or of some friend of you, the minor, to act as guardian for the suit, the Court will proceed 
to appoint some other person lo act as a guardian to the minor for the purposes of the said 
suit. 

Given under my hand and the seal of the Com I, this day of 19 . 

Judge. 


Loc. Ams,— [Allahabad]— Substitute the following for form 
No 11. 

Notice to Minor Defendant and Guardian. 
In the Court at 

Suit No. of 

Resident of 


To 


Resident of 
(1) 


District. 

Plaintiff, 

Defendant 


Minor defendant 
and 

^Natural , 

z guardian. 

Certificated 

the person in whose care the minor is alleged to be Whereas an application has been 
presented on the part of the plaintiff in the above suit for the appointment of a guardian for 
the suit to the minor defendant, you 


(1) said minor, and (2) 




whose care the minor is alleged to be are hereby required to take notice that unless within 
days from the service upon you of this notice, an application 
IS made of this Court to show cause why the person named below should not be appointed 
■or for the appointment of any other person willing to act as guardian for the suit, the Court 
will proceed to appoint the person named below or some other person to act as guardian of 
the minor for the purposes of the said suit. 

Proposed guardian son of resident of 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 

[Madras.] Substitute the following for Form 
No. 11. 


Notice to Guardian Appointed or declared, or to father or other natural 
Guardian, or to the person in charge of the minor. 

[0 32, R. 3 (5) ] 

{Title.) 

To 

Guardian appointed or declared, or father or other natural guardian, or person in 
charge of the minor. 

^Insert the name of the guardian. intended and cut out both "natural" and 

“Cut out the word “natural” if the certifi- “certificated” and the word “or" if the 

cated guardian is named ; cut out the word guardian be of neither class but one with 

■“certificated" if the natural guardian be whom the minor lives. 
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Whereas an apijhcaliou has been presented on the part of the 
in the above suit for the appoinment of a guardian for the suit for the said minor, you: 
are hereby requi I ed to t^e notice that, unless within days 

from the service upon you of this notice an application is made to thisCouit for the 

appointment of you or of some fiiend of the said minor to ~ guardian for the 

purposes of the said suit, the Court will proceed to appoint some other person to act as 
guardian of the said minor foi the purposes of the said _ 

Given under niy hand and the seal of the Court, this 
[Madras.] Substitute the following for Form ll-A •— 

No. 11-A. 

defendant 

Notice to proposed ouarman or a minor - 


day of 


[0.32, R.3(9).] 


respondent 


{Y2). 

(Name, description and place of residence of proposed guardian), 
plaintiff 

Take notice that A' 


appellant 

to the Court praying that you be appointed guardian ad litem to the minor 


has presented a petition 
defendant (s) 


respondent (s) 

and that the same will be heard on the day of 19 . 

2. The affidavit of A' has been filed in support of this application. 

defendant (s) 

3. If you are willing to act as guaidian for the said - 


—you are requested 
respondent (s) 

to sign (or affix your mark to) the declaration on the back of this notice 

4'. In the event of your failure to signify your express consent in the manner indicated 
above, take further notice that the Court may proceed under 0. 32, R. 3, Code of CTivil 
Procedure, to appoint some other suitable person or one of its officers as guardian ad litem 
defendant (s) 

of the minor aforesaid. 

respondent (s) 

Dated this day of 19 . 

(Signed) 

(To be printed on the reverse.) 

I hereby acknowledge receipt of a duplicate of this notice and consent to act as guar- 
defendant (s) 

diati of the minor — therein mentioned. 

respondent (s) 

(Signature) 


Witnesses. 

1 . 




APPENDIX H MISCELLANEOUS. 

[Nagpur.] For Form No. 11 substitute the following.— 

No. 11. 

Notice to Minor Defendant and Guardian. (0. 32, R. 4-A.) 

(Ttile.) 

Minor defendant 
Legally appointed 

Guardian. 

Actual 

Proposed Guardian, 
on the part of the plaintiff 

Whereas an application has been presented — for 

on behalf of the minor defendant 
as the guardian of the suit of the minor defendant 


the appointment of you 
his legally appointed 


(you the said minor) ^ you 


—guardian and you 


the proposed guardian for the suit are hereby required to take notice that unless you, the 
proposed guardian, appear before this Court on or before the day appointed for the hearing 
of the case and stated in the appended summons, and express your consent to your appoint- 


^Here insert name of guardian. 
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ment, or unless an application is made to this Court for the appointment of some other per- 
sons to act as guardian of the minor for the suit, the Court will pi occcd to appoint an 
officer of the Court or a pleader or some other person to act as guardian to the minor for the 
purposes of the said suit of which summons in the ordinary form is herewith appended. 

Given under my hand and at the seal of the Court this 
day of 19 . 

Judge. 


Form No. 11. 

[Patna.] For Form No. 11 substitute the following forms •— 

No. 11. 

Notice to minor Defendant and Guardun of Application for 
Appointment of the Guardian to be Guardian for the suit. 
(0. 32, R. 3.) 

(7'ttle.) 


To 


Minor defendant 
Guardian (appointed by the authority, or 
natural, or the person in whose care the 
minor is as the case may be). ^ 

Whereas an application has been presented on the part of the plaintiff in 
above suit for the appointment of you^ _ ^ as guardian 

for the suit to the minor defendant, you the said minor and you^ 

are heieby required to take notice that unless within 21 days- 
from the service upon you of this notice you^ 

give jyour consent to be appointed to act as 
guardian, the Court will pi occed, subject to the decision of_ any objection that may be 
raised to appoint an officer of the Court to act as guardian to you the minor for the 
said suit. 

Given under my hand and the seal of this Court, this day of 19> 

Judge. 

Form No. 11-A. 

Notice to Proposed Guardun, 

[0.32, R. 4 (3).] 

(Title). 

To 

residing at 

Take notice that the abovenamed petitioner has made an application to this Court to 
aopoint you guardian for the suit of minor defendant in 

No. of 19 and that the 

said application will be heard on the day of next 

Given under my hand and the seal ot the Court, this day of 19 . 

Judge. 

[Patna.] Form No. 11-A. 

Notice to minor Defendant and Guardian of Application for Appointment 
OF ANOTHER PERSON TO BE GUARDIAN FOR THE SUIT. (0 32, R. 3.) 

To Minor defendant. 

Guardian (appointed by authority, or 
natural, or the person in whose care 
minor is). 

Whereas an application has been presented on the part of the plaintiff in the above 
suit for the appointment of^ 

as guardian for the suit to the ramor 

defendant, you the said minor and you® ^ , 

are hereby required to take notice that unless 
within 21 days from the service upon you of this notice you® . 

make an application 

for the appointment of yourself or of some friend of you the mi^or to act as guardian, the 
Court will proceed, subject to the decision of any objection that may be raised, to appoint 
^ ^ or an officer 

of the Court to act as guardian to you the minor foi the said suit. 

Given under my hand and the seal of this Ckiurt, this day of 19 

Judge. 


^Here insert name and description of pro- “Here insert name of guardian upon whom 
posed guardian. notice is to be served. 
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No. ll-B. 


Notice to the PRoro&Eo Gu\rdian for ihf, minor defendant, when the person 

PROPO'ED It, NOj’ the GuABDXaN APPOINTED BY AUTHORITY OF THE NATURAL. 

Guardian of the person in person in whose care the minor is. 


(0.32,R.4) 

{htle.) 


District 
In the Court of 

Suit No. 


at 

of 19 . 

Plaintiff. 


versus 

Defendant. 

To 

, Proposed Guardian. 

Whereas an application has been presented by the plaintiff in the above case for the 
appointment of you^ 

as guardian for 

the suit to the minor defendant you are hereby required to take notice that unless within 
days from the service upon you of this notice you make 
an application to the Court intimating your consent to act as guradian for the suit, the 
Court will proceed to appoint some other person lo act as a guardian to the minor forjhe 
purposes of the said suit 

Given under my hand and the seal of this Court, this day of 19 . 

Judge. 


No. 12 

Notice to Opposite Party of Day fixed for hearnig Evidence of Pauperism 
(0.33,R 6.) 

mu) 

To 

Whereas has 

applied to this Court for permission to institute a suit against 

in forwa pauperis under 0. 33 of the Code of Civil Procedure, 1908 , and whereas the Court 
sees no reason to reject the application , and whereas the 

day of 19 , has teen fixed for receiving such evidence as 

the applicant may adduce in proof of his pauperism and for hearing any evidence which may 
he adduced in disproof thereof. 

Notice is hereby given to you under R 6 of 0 33 that in case yau may wish to offer any 
evidence to disprove the paupersion of the applicant, you may do so on appearing m this 
Court on the said day of 19 , 

Given under my hand and the seal of the Court, this day of 19 . 

Judge. 


No. 13. 

Notice to Surety of his Liability under a decree. (Section 145.) 

{Ttlle. 

To 

Whereas you did on become liable 

as surety for the performance of any decree which might be pas-sed against the said 

defendant in the above suit ; and whereas a decree was passed 

j 4 . r * 1 , , . , 19 against the said 

defendant for the payment of , and whereas application has been 

made for execution of the said decree against you ; 

Take notice that you are hereby required on or before the day of 

^ j ... to show cause why the said decree should 

not be executed against you, if no sufficient cause shall be. within the time specified, 
shown to the satisfaction of the Couit, an order for its execution will be forthwith issued in 
the terms of the said application 

Given under my hand and the seal of the Court, this day of 19 i 

Judge. 


^ Here insert the name of the proposed guardian. 



OF Civil Suits (O. 4, R, 2.) 


The Code of Civil Peoceduee (V of 1908 ). 


41 ” J 3 0 l-i , 

3 u ^ >»S 

• 95 1 as- 
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•S)S 03 JO junoTUY- 
'^auoui ji janoniB pire j^qAA. 


■aoijBDijdde JO 3 jbq I 
■leaddB ui juawSpnf 
‘IBaddB JO uoispap jo sjbq ' 

•jtinoinB JO ‘jBqM jo^ I 


• iB3dde oj sOTjJBd joj jCbq 


panaODB 

UOipB JO OSnBD OlH U3lJjV\, 


■oniBA JO jnnoui Y 


aouoptsaj jo aoBij 


•aoaopissj JO aoBicj 


■jutBid JO notjBjuosojd jo ojbq j 



1218 


The Civil Comr Manual (Impesial Acts). 


[App. IT 



u 
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s 
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w 

■uoijjod jEqA\ 

‘pajuBjS 40U jaqaj jo 0014103 

JI -joajaqj ajap pus aapjQ 

S3 

! 
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1 


[Madras] — Form No. 14 (O 4 , R. 2). 



[Patna.] Substitute the following form for Form No. 14. 


App. H] The Code of Civil Peoceduee (V of 1908), 
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No. 15. 

Regis TEE of Appeals. (0. 41, R. 9. ) 

COUST (orHlGH CoiiET) AT 

Rgg^ster of appeals from decrees in the year 19 . 



Loc Am. [Allahabad ] Add the following forms Nos 16 to 18 
No. 16 The security to be furnished under Order 25, Rule I, shall be, as nearly as may 
be, by bond in the following form — 

In the Court of at 

Suit No. of 19 , 

Plaintifl: 

versus 

Defendant. 

Whereas a suit has been instituted in the said Court by the said plaintiff to 

recover from the said defendant the sum of rupees and the said plaintiff 

IS residing out of British India (or is a woman) and does not possess any sufficient 
immoveable property within British India independent of the property in the suit 

Thercto’-e, I, inhabitant oE , have voluntarily become security, and do hereby 

bind myself, ray heirs an J executors to the Judge of the said Court and to his successors in 
office that the said plaintiff . his heirs and executors, shall, whenever called on by 

the said Court, pay all costs that may have been or may be incurred by the said defendant 
, in the said suit, and in default of such payment I bind myself, my heirs and execu- 
tors, to pay all such costs to the said Court on its order. 

Witness my hand at this day of 19 . 

(Signed.) 


No. 17. 

Address for service. 

Under Order VII, Rules 19 to 26; Order VIII, Ru’es 11 and 12; Order XLI Rule 38’ 
Order XLVI, Rule 8; Order XLVII, Rule 10; Order LII, Rule 1. ' ’ 

In the Court of the of 

Suit 

Original —No. of 19 

or Case 


versus 


Plaintiff 

Defendant 
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This address shall be wilhin the local limits of the District Court w thin vkhich the suit 
is filed, or of the District Court within which the party ordinarily resides, if within the limits 
of the United Provinces of Agra and Oudh, but not within the limits of any other province 


Name, parentage 
and caste 

Residence. 

Pargana or tahsil. 

Post Office. 

District. 







Dated, 

Any summons, notice or process in the case may, henceforvard, be issued to me at the 
above address until I file notice of change If this address is changed I shall forthwith file 
a notice of change containing all the new particulars. 

tPlatnU^. 

Slancturecf parly .. 

' Respondent. 

Or 

I file the above addiess accoiding to the instructions given by my client (name) 

(and capacity) 

Signakire of Bleader 

iV.J?,— This form when received by the Court must be stamped with the date of its 
leceipt and filed with the lecord of the pending suit or matter. 


No. 18. 


Notice of Change of Addbess for Service. 

Under Order "V II, Rules 19 to 26, Order VIII, Rules 11 ard 12; Order XLI, Rule C8; 
Ordei XLVJ, Rule 8, Ordei XLVII. Rule 10; Order LII, Rule 1 
In the Court of the of 

Suit 

Original No of 19 

or Case 


Plaintiff 


versus 

. . Defendant. 

This address shall be within the local limits of the District Court within which the suit 
is filed, or of the District Court within which the party ordinarily lesides, if within the limits 
of the United Piovinces of Agraand Oudh, but not within the limits of any other province.— 


Name, parentage 
and caste. 

Residence 

Pargana or tahsil. 

Post Office. 

District. 







Dated, 

Any summons, notice or process in the case may, henceforward, be issued to me at the 
above address until I file notice of change. If this address is again changed I shall forthwith 
file a notice of change containing all the new particulars. 


Signature of party 


I PbiHiii. 

\ Defendant 
I Appellant. 

' Respondent 


I file the above address according 
(and capacity). 


to the instructions given by my cheat (name) 
Signature of pleadet . 


JV.R.— This form when received by the Court must be xtamped with the date of its 
r eceipt and filed with the record of the pending suit or matter. 
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THE SECOND SCHEDULE. 

Arbitration. 

Arbitration in Suits, 

1, [S, 506.] (1) Where in any suit all the parties interested agree that 


Notes. 

Schedule 11: Application to enporce 
awaeu-Application to record Compromise 
—Distinction.— When Court is asked to en- 
force the decision of another voluntary 
tribunal, the conduct of the tribunal should 
be under its guidance and subject to its con- 
trol, and also subject to the special provi- 
sions laid down in Sch. 11. If parties come 
to the Court with a cut and dried statement 
that the matters in dispute between them have 
been adjusted, 0 23, R. 3, will apply; but 
if they state that though they have referred 
their disputes to arbitration they do not 
agree mutually to accept the decision of the 
arbitrator, tlien the matter is not governed 
by 0. 23, R. 3 In that case, there being no 
^reement, the matter must be governed by 
Sch. II. An agreement to go to arbitration 
and accept the award is not of such a nature 
that a decree can be passed m accordance 
therewith, and the award ultimately made 
by the arbitrator is in no sense a part of the 
agreement, as contemplated by 0 23, R 4. 
14 P. 799=16 Pat L T. 280=1935 P. 
243. 

Procedure governing Arbitration in 
PENDING SUITS —Per Agarmla, T -Sch. II 
contemplates two classes of arbitration, (1) 
those in pending suits, and (2) those regard- 
ing matters which are not the subject of 
pending suits The former are goveined by 
paras. 1 to 16 of that schedule, while the 
latter, which again fall into two classes, are 
governed respectively by para. 17 and 
paras 20 and 21 of that schedule. So far 
as pending suits are concerned, the matter in 
dispute can be referred to arbitration only in 
accordance with paras. Ho 3 of Sch. II ; 
that is to say, the parties must apply to the 
Court in which the suit is pending for a 
reference to an arbitrator, the Court is then 
required to proceed to appoint an arbitrator 
and d'rect a reference to him. 14 P. 799=16 


might in future arise between the parties 
might also be referred to the decision of the 
arbitrators on application of the parties. 
1930 A 319 (2). In ordei to ascertain 
whether an award can be set aside or not, it 
IS necessary to refer not to R. 1 of Ch. XXIII 
of the High Court Original Side Rules, but 
to the substantive provisions of the Code. 38 
C.W.N. 781. Charges of misconduct levelled 
against the arbitiator can be enquired into 
only when the award has been hied in Court. 
58 C.LJ. 234. 

Form of Reference.— All parties interested 
must join in the application. See 47 CSSS; 
27CL.J 339; 42 M 632=36 M.LJ 538 : 44 
M.L.J. 359, 1929 L. 477=119 1.C. 235 ; 1930 M. 
646=126 1 C. 735 : 56 M.L J. 35=1929 M 31. 
Any agreement as contemplated by Sch. 11, 
para. 1, between the parlies should cleaily 
set forth in the foim of issues the 
matters m difference between the parties on 
which the arbitrators aic required to arbit- 
rate. 1930 A. 319 (2). A reference is bad if 
one interested party does not join. 17 Ar.L.J. 
394 , 29 A. 423; 64 r.C. 221 , 79 1.C. 48. It is 
open to parties to refer to arbitiation only 
some of the disputes m a pending suit and 
the expression of all parties interested can 
onljf refer to the parties interested in the 
subject-matter of the arbitration and not on 
the subject-matter of the whole suit where 
the two are not identical 104 I C 342=1927 
S 239. Cl. (2) requiring application to be in 
writing IS directory and not mandatory 105 
I.C. lOS. See also 131 l.C 443=1931 0. 127; 
155 1 C 290=1935 OWN. 642. The record 
of an agreement to refer to arbitration in 
the Court's proceedings, which are signed by 
both the parties and their respective pleaders, 
constitutes sufficient compliance wUh the 
requirements of para 1 of Sch. II even 
though there is no written application to the 
Court by the parties. 1935 O.WN 1069=1935 
0. 499 A verbal submission to arbitration 


Pat. L.T. 280=1935? 243. 

Para. 1 : Scope of the Schedule.— See 29 
C. 167=29 I.A. 51. Schedule II does not 
apply to the award of an arbitrator under 
R. 22 of the Bengal Government Rules 
framed under S. 43 of the Cooperative 
Societies Act. 60 C 906=37 CWN. 649= 
1933 C. 595 (2). Provisions of this schedule 
should be strictly complied with. 49 I.C. 262 
=1923 A 65. But see also 49 ML,J 812 
(P.C ) ; 1931 0. 127; 27 AX J. 31. They are 
permissive and not mandatory, 131 I C. 443 
O.W.N. 71=1931 0. 127. A party to an 
agreement after the arbitrator proceeds to 
evidence cannot withdraw from the arbitra- 
tion. Court cannot compel a private arbitra- 
tor to arbitrate aganst his will. 43 A. 101= 
18 A.L.J. 952. There is no provision in Sch. 
H meeting an agreement to refer to arbitra- 
tion which sets forth that any matters which 


is valid even though theie is a likelihood of a 
question of title to immoveable property 
being affected 11 I.C. 481=14 C L.J 188; 34 
I.C. 741=3 L.W. 375 , 46 A. 208 , 78 I.C. 378. 
When a reference to arbitration in a suit is a 
general one of the whole case the power of 
dealing with costs rests with the arbitiator. 
46 I.C 182. The parties could latify a refer- 
ence to arbitration though the procedure laid 
down has not been strictly followed by 
appearing before the arbitrator and giving 
evidence. 9 I.C. 412. A person having an 
option to avoid an award is deemed to have 
consented to it if he voluntarily submits to 
proceedings before arbitrators. 19 I.C 374= 
6 S.L R. 146 ; 9 1 C. 522. A Court executing 
a decree cannot refer a matter in the execu- 
tion proceedmgs. 52 C. 559=87 I.C. 633. _ 
Oral Application.— A written applicatum 
to refer to arbitration is not necessary. U 
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any matter in difference between them shall be refer- 
Parties to suit may apply red to arbitration, they may, at any time before judg- 
for order of reference. jg pronounced, apply to the Court for an order 

of reference. 


Notes., 

both parties consent to a reference to arbi- 
tration and the Court passes an order of re- 
ference to arbitration in their presence, though 
not upon a written application the order 
cannot be superseded and an award made 
thereon is valid and binding. 1933 R 407= 
12R.1 

Agreement to refer— Presentation to 
Court.— A commissioner was appointed for 
the examination of witnesses: and on the day 
fixed for appearance before the commissioner, 
the parties presented to the commissioner an 
application addressed to the Court stating 
that they had agreed to refer their disputes 
to arbitration. Thereupon the Court made a 
reference under para. 1, Sch. II. Held, that 
the application to the commissioner was pro- 
per presentation to the Couit and that the 
order passed thereon was correct lOO.W. 
N. 1102=1933 0. 521=147 LC 855. 

Execution Proceedings. — Para. 1 lays 
down that all the parties interested in a suit 
may agree to a reference to arbitration. An 
execution proceeding is not a suit and there- 
fore it does not entitle the parties to an exe- 
cution proceeding to file an application 
for a reference to arbitiation. There- 
fore, such arbitration proceedings are 
invalid and the Court is not entitled to en- 
force them. 1935 A. 125=4 A.W.R. 1366. 
See also 152 LC. 397=1934 ALJ. 1181=4 

A. W R. 890. The decision by the Court al- 
though in the alleged capacity of an umpire, 
cannot be said to be non-appealable but it 
must be held to be a decision of the executing 
Court appealable under S 47, C. P Code. 
I.L.R.1937 D 144=38 Bom L.R 1303=1937 

B. 111. As to applicability of this para. 1 to 
objections under 0 21, R. 58, jeel936AW. 
R. 251=1936 ALJ 142 

Insolvency proceedings —A Court cannot 
refer to arbitrators a proceeding m insol- 
vency (88 P.R. 1887, Ref. to ) SO P R 1916 
=34 1 C 549 

Omission TO sign the Petition.— Para. 1 
does not require an application in writing for 
an order of reference to arbitration should 
necessarily be signed by the parties to the 
suit agreeing to the reference 43 C 290=43 
I. A. 1=20 C.W.N. 137=30 ML.J. 67 (P.C) ; 
11 LC 481 , 34 1 C. 741 , 46 A. 208 ; 78 LC. 378 ; 
48 A. 237=24 A.L J. 235=1926 A 238 ; 1929 A. 
763=52 A. 84, 56 M.L.J 35, 38 1 C. 226; 133 
LC. 606=1931 A L.J 904. See also 1933 R. 
407=12 R. 1. Where nobody signs on be- 
half of a party and nobody piofesses to verify 
the petition before the Court on his behalf, 
he is not a party to the reference to arbitra- 
tion. 130 LC. 291=1931 A.L.J 100=1931 A. 
242 (1). 

Minor Parties.— Where one of the parties 
to a suit was an infant, the agreement to 
refer was signed by the adult parties and by 
the guardian ad litem of the infant, and all 


the parties, including the guardian, appeared 
before the Judge and he thereupon made an 
order of reference, the order was proper and 
the award thereon was not vitiated. 43 C. 
290=431 A. 1=30 M L J 67 (P C). Para. 1 
IS subject to the provisions of 0. 32, R. 7. 
Where one of the parties to the suit is a 
minor, the leave of the Court for the agree- 
ment to refer the suit to arbitration should 
be obtained befoie an application for an 
order of refeience is made. Such leave 
cannot he granted by the Court after the 
award has been delivered. 1 936 A,L.J. 1333= 
1937 A. 65 (F.B.). The omission of the next 
friend or the guardian ad litem of the minor 
to obtain leave of the Court does not render 
the order of reference and the award void, 
but only voidable at the option of the minor 
as against all the parties. Such an order of 
reference and the award can be assailed by 
the minor either in the suit itself or by a 
separate suit (Jhii) But see contra Zb k. 
69 (F B.) , 1936 ALJ. 53=1936 A. 740. When 
a guardian ad litem has been appointed for a 
minor it is the guardian alone who can le- 
present the minor in all proceedings in that 
suit and where the Court refers the matter 
to arbitration, it must ascertain if the guar- 
dian agiees to such a course. 1930 A.L J. 923 
=1930 A A natural guardian can, on 
behalf of a minor, enter into an arbitration 
so as to be binding on the minor if it is pro- 
per, reasonable and for the benefit of minor 
44 B 202=22 BomLR 266,11 LC 481=14 
CL J 188 , 56 LC. 593 , 29 LC 800=8 Eur.L. 
T ih. A minor is bound bv an agreement 
of arbitration entered into by his predecessor- 
in-title 50IC 879=23 CWN 293, 11 1 C. 
481=14 CL J 188 Where a minor, party to 
a reference, IS not propeily represented and 
his guardian fails in his duty to protect his 
interests, the award is not binding on the 
minors. 56 LC 593 Where some of the 
parties to a reference to arbitration are 
minors, it is the duty of the Court to ascer- 
tain if the reference is for the benefit of the 
minors 15 S L.R. 165=64 1.C. 50. 

Authority of Pleaders.— P leader must 


be expressly authorised to refer a matter. 
36 C.WN. 8=1932 C 343 ; 29 A. 492. 
Unless he is authoiised his signature will 
KinH ViiB Hipni-. 29 A. 423. See 104 


I C. 202=1927 L. 362 One pleader appear- 
ing for another pleader cannot make a valid 
reference. 96 I C. 277=1926 L. 563. The 
authority need not be in writing of the pi- 
ties consenting to the reference 23 B. 629. 
If a party knows about it ^d acquiesces in 
Vip cannnt afterwards raise objection. 29 


A. 429 


Parties— Effect of non- joinder of some 
^aRties — When some of the defendants to a 
uit do not jom in a reference to arbitration, 
Jourt should examine the facts of each case 
lefore coming to the conclusion that the 

irbitration is invalid. 39 A. 489=15 A.L.J. 
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(2) Every such application shall be in wnling and shall state the matter 


Notes., 

427. lie 37. See also IZ21,C. 100=1930 L. 
523; 118 1.C 90d; 117 IC. 783. Where an 
award is declared invalid becaube one of the 
parties to the pioceeding did not join in the 
refcicnce the award cannot be upheld in 
part if the decree is a joint one. 130 1 C. 291 
=1931 A.L.J 100=1931 A 242 (1). (2 P. 777, 
Dist ) But see 133 1 C. 31=1931 A.L.J. 442= 
1931 A. 4S3 In making a reference to arbitra- 
tion, if the parties against whom proceedings 
have been taken ex parte or who did not ap- 
pear at the trial have not joined.theiefer- 
ence to arbitration IS mvalid and theawaid 
IS wholly void. 119 I.C 235=1929 L 477. 
5-eea/jo 31 Punj.L.R. 55=121 LC. 378, 1930 
M. 646; 56 M.L.J. 35. Objections to award 
on the ground of invalidity from any cause 
whatever should be decided by the Court 
which has made the order of reference to 
arbitiation and by no other Court. ,<39 A. 489. 

Unnkcessary Parties.— a Hindu widow 
in possession of properly in lieu of mainte- 
nance is not a necessary party to a suit for 
partition, and her not joining in a reference 
to arbitration in such a suit does not vitiate 
the award. 35 A. 107=11 A L.J. 66. 

Non-contesting Parties.— A reference to 
arbitration between the plaintiff and the 
contesting defendants is not rendered invalid 
by reason of the non-concurrence therein of 
anon-contesting defendant Further, where 
the non-contesting defendant has by his sub- 
sequent conduct consented to the reference 
by being present throughout the whole of the 
arbitration proceedings, it is not open to him 
or to the plaintiffs to maintain that he was 
not a party to the arbitration. 148 LC 1168= 
4 A.W.R. 852=1934 A.L.J. 694=1934 A. 658. 

De^th of a PAETi —The death of one of 
the parties to an arbitraton does not neres- 
sanly revoke the authority of the arbitrator. 
33 A.645=8A.L.J.678;14 CL.J. 188=111. 
C. 481 ; 15 CL J 360=13 LC 161. Whether 
death of the parties who had signed a lefe- 
rence to arbitration is itself enough to bring 
their agreement to an end 143 1 C 635=1933 
S. 68. 

Who is an interested Party —See 24 A 
229, 32 A 657; 39 A. 489, 27 CL.J. 939; 25 
CL.J. 339; 1929 A. 763=52 A. 84, A refe- 
rence to arbitration by parties who are inte- 
rested in the subject-matter in difference 
between them is a good reference, and the 
award made thereon is a legal one. In order 
-to find out whether the parties have interest 
in the subject-matter in difference it is neces- 


sary to see the nature of the suit m which 
that question is raised and not the possibility 
of their having any interest in a future liti- 
gation which may arise as the result of the 
decree in the suit. 148 LC. 512=1934 P 19, 
If all the parties interested at the time of the 
reference have not joined in the reference, the 
reference is invalid 8 A.L.J 645=10 LC. 559: 
71 LC. 326=1924 C 353 ; 21 CW.N. 387; 102 
I.C 26. Subsequent agreement cannot make 
the reference valid. 48 A. 239=24 A.L.J. 235 
.rrl926 A. 238. A matter was referred to arbi- 


tration by some of the defendants and plain- 
tiff, The other defendants who did not join 
in the reference were ex parte but were 
highly interested parties. Held, that the 
Court had no jurisdiction to make the refer- 
ence and that the awaidand decree passed 
thereon were invalid. 10 O.W.N. 7^=147 
LC 189=1933 0. 384. The fact that a defen- 
dant to a suit has not appeared and that the 
suit has been ordered to proceed ex parte is 
a question of fact to be considered when the 
question of his interestedness, in the case of 
a reference of the subject-matter of the suit 
to arbitration, is to be considered ; but it is 
not necessarily in itself a final and conclusive 
answer. Where the Couit treats such cir- 
cumstances as final and conclusive on ques- 
tion of interestedness, there isafailuieto 
exercise jurisdiction which is open to revi- 
sion. 159 1 C 188=1935 S. 212. A suit 
was filed against two persons dcsciibed as 
owners of a firm The summons issued to 
them was taken by a son of one of them who 
was managing the firm, and written statement 
was filed by him on their behalf. The case 
was leferred to arbitration at the instance 
of plaintiffs and this person and award was 
made. Held, that though the son had no 
power to refer to arbitration and as such the 
reference was not proper, still as he was 
managing the business, substantial justice 
was done and tliat the award rould not be 
interfered with (1926 A. 238 , Ref.) 1933 A. 
924=147 1 (^ 746 The plamlifl brought a 
suit for the recovery of Rs. 210 on foot of a 
promissory note alleged to have been execut- 
ed by the first defendant m favour of the 
second defendant from whom the plaintiff 
took an assignment of his rights under the 
promissoi y note. The relief claimed against 
defendant No. 2 was that in case defendant 
No. 1 be found to have made any payment to 
the second defendant m respect of the pro- 
missory note, a decree may be passed for 
that amount against defendant No. 2. When 
the suit was pending, a reference to aibi- 
tration was made by the plaintiff and the first 
defendant only and an award was passed. 
Held, that the second defendant was not a 
pro forma defendant ; he was as much inter- 
ested in meeting the defence of the first de- 
fendant as the plaintiff himself, because if 
the first defendant’s plea prevailed, the 
second defendant would be exposed to a 
claim for damages by the plaintiff. So the 
reference to arbitration in which the second 
defendant who continued to be a party to 
the suit did not join and the award passed m 
pursuance thereof were invalid. 1933 A.L.J. 
602=1933 A. 739. A reference, however, 
made by father of a joint Hindu family is 
binding on sons unless fraud is proved 104 
I C 202=1927 L. 362. See also 12 PatL.T. 
733. Wheie a claimant objects to the attach- 
ment of property in execution of a decree 
and the matter is referred to arbitration 
judgment-debtor is a necessary party to the 
reference. 64 LC. 469. A person who is not 
a necessary party is not a person interested 
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sought to be referred. 


Notes. 

within para. 1. 42 M. 632=36 M.L J S38 A 
Court has no jurisdiction to make an order 
of reference without consent of all the 
parties, and an award made on such refer- 
Mce is illegal. 55 1.C. 747=47 C. 555=31 C 
L.J ISO ; 43 I, C. 169=27 CL. J 339 , 25 CL. J. 
339=21 CW.N 387; 61 LC. 221 ; 9 C.W.N. 
873 , 61 1.C. 451 ; 45 LC. 321 ; 49 A. 812=25 A. 
L.J. 606=1927 A, 563 It is not part of the 
authority of one partner of a firm to refer a 
suit to which the firm is a party to arbitration. 
36C.WN.8, (48 A. 239.) k partner oiz 
firm cannot enter into an agreement to 
refer on behalf of a firm unless all the 
parties join. 133 1.C. 558 See also 148 LC. 
1080=34 P.L.R. 417=1934 L. 483 , 34 Bom.L. 

R. 1112. If some of the partners do not jom 
in submitting a dispute to arbitration the 
award does not become invalid or ineffectual 
as between the persons making the reference. 
It is binding on them especially when it has 
been acted upon. 134 LC. 99 Whether an 
order of reference to arbitration made by the 
Court on application of the plaintiff and one 
of the defendants is legal, see 44 1 C 480. A 
defendant who is ex parte may be a party 
“interested" within Sch. 11, Para 1. 42 M. 
632=36 M.L J 538, 22 L W. 395=1925 M 
1209 , 96 LC 273 (1)=23 L.W. 769 , 50 M L J. 
100. All awaid is not invalid because certain 
defendants having no interest in the suit or 
only nominally on the record do not join m 
the refeience to arbitration by the other 
pai ties. 36 M 353=21 M L J. 990 , 76 1 C. 2 
=5 Pat L T 239=2 P 777 , 48 A 239=1926 
A. 238=24 A L.J. 235. But jee48MLJ 
142=1925 M 621. A person having a limited 
interest m the land cannot by a reference to 
arbitration confer on the arbitrator an autho- 
rity to alienate a more extensive interest than 
he himself has. 25 I C. 949. 

Private Trust.— Where two parties were 
litigating in their own right, claiming that 
each of them was of right entitled to the 
muth, and theie was nothing to suggest that 
the muth was of the nature of public charity 
and that income was to be spent on public 
purposes and was neither a religious ofdei 
nor confined to the benefit of a group of 
persons belonging to that order and the 
parties did not ask the Court to appoint a 
trustee on the supposition that the office was 
vacant, held, the dispute must be deemed to 
be of a private nature and reference to arbi- 
tration of such a dispute was neither illegal 
nor forbidden by law or contrary to any 
well-known rule of public policy. 151 LC. 148 
=1934 A LJ. 711=1934 A 368 Suit under 

S. 92— Reference to arbitration— Legality 
of— Suit regarding private rights to property 
—Issue raised to public rights— Arbitration- 
Reference to— Jurisdiction of arbitrators— 
Declaration in award that property is trust 
property— If illegal— Scheme for administra- 
tion-jurisdiction to frame 30 S L.R. 478. 
_ Restitution of Conjugal Rights.— There 
is no piovision of law which excludes a suit 
ior restitution of conjugal rights from the 

1-154 


purview of Sch. 11. Though it is entirely 
within the discretion of the Court to grant 
or refuse to grant a decree for restitution of 
conjugal rights, there is no warrant for hold- 
ing that such a suit does not come within the 
ambit of Para 1, and that such a suit cannot 
be referred to arbitration even when all the 
parties interested agree to have the dispute 
settled by arbitration. 152 LC. 90=11 ().W. 
N. 1203=1934 0. 494. 

Private Reference.— Parties can refer 
disputes to private aibitration though a suit 
between them is pending They need not 
apply to (Tourt for the purpose. 33 1 C 67= 
19 M.L.T. 328; 23 MXJ. 290=16 I C 478. 
See also 27 A. 53. But see 30 C. 218, 37 C. 
63, ^ C. 167. But the same arbitration can- 
not relate to matters within and without 
jurisdiction between parties and non-parties 
and partly under agreement and partly under 
order of reference. S3 C 258=53 1.A. 1=92 
LC. 633=1925 P.C 293 (P.C). Though 
some of the parties have not joined in the 
reference of the dispute to arbitration, the 
award does not become invalid or ineffectual 
as between the persons making the reference. 
The award is binding on them especially 
when It has been acted upon. 71 1 C 860. 

Reference TO Court— When a suit is not 
maintainable under the law an agi cement by 
a party to abide by the decision of the Court 
cannot be binding 21 I.C 958=19 C.WN. 
1141. The parties may appoint Court as 
arbitrator and if the Judge accepts, his 
award is final and is not open to appeal. 26 
M. 76,23 B. 752, 37 ML. J 100, though the 
Government orders prohibit such acceptance. 
44 M.L.J. 258 ; 43 A 266 See also 42 M. 625 , 
38 C. 421. In case of reference to Chamber 
of Commerce, Rules of the Chamber are 
binding on the parties See 30 1 C 681=42 
C. 1140=19 CWN 820. 

Subject of Refirfnce — “Matters in dif- 
ference"— Meamng of See 33 Bom L E. 51 
=1301 C. 588. A portion of the claim under 
reference to an arbitration cannot be with- 
drawn without the consent of the other 
party. 46 1 C 477=28 CL. J. 275. The juris- 
diction of Courts to refer to arbitration is 
confined to matters m difteience m the suit 
itself 14 L W. 666=65 LC. 92. An award 
under an invalid reference being itself invalid 
gives no rights either as an award or as a 
compromise (Ibid ) Where parties apply to 
Courttoieferto the arbitration of a parti- 
cular person the words used in the applica- 
tion should not be interpreted in a narrow 
sense but should be taken to mean that the 
parties are desirous of having the whole dis- 
pute settled by the arbitrator and therefore 
he could award damages. 15 I C 321. 

Validity of Reference.— Validity of re- 
ference— Pending reference to High Court 
—Jurisdiction— Separate suit, if lies. 19 A. 
L.J. 876=44 A. 91 Award— Reference to 
three persons one of whom was authonzed 
to report decision to Court— Statement filed 
by one, is an award. 1933 A.L.J. 149. The pro- 
visions of Para. 1 must be strictly complied 




1226 


The Civil Ccuet Manual (Impeeial Acts). [Sch. 11, P.2 

2. [S. 507.] The arbitrator shall be appointed 
Appointment of iiitrator m such manner as may be agreed upon between the 
parties. 

3. fS. 508.] 0) The Court shall, by order, refer to the arbitrator the 

matter in difference which he is required to determine, 
Order of reference. ^s it thinks resonable for the 

making of the award, and shall specify such time in the order. 


Notes. 

with in order that there might be a valid re- 
ference 2S C W N. ^2 5"^^ also 60 I.C. 195— 
24 CW.N 775. Where a pleader signed a re 
ference on hehalf of a party but his vakalat- 
nama did not contain a power to i efer to arbi- 
tration, held, the reference was not valid so 
far as that party is conceined 25 C W N. 832. 
Successive disputes as they arise may be re- 
ferred, and surcessue awards passed. 601. 
C. 195=21 C W.N. 775 To constitute a valid 
reference to arbitration it is enough if all 
the parties to suit interested in the subject- 
matter agree to the refeience. 44 M L.J 359 
=17 LW. 424=1923 M. 502 Not only the 
writing out an application to refer a pending 
suit to arbitration but the presentation of it 
must have the concurrence of all parties con- 
cerned. In other words, the parties interested 
must not only agree to refer the matter m 
difference between them to arbitiation but 
they all must also apply to Court for making 
an order of reference 142 I C 678=34 P L. 
R. 247. High Court will not interfere in re- 
vision W'ith an award on the ground that 
certain exonerated defendants were not par- 
ties to the reference when no such objection 
had been taken to the award in the Court 
below 44 M.L.J 359, supra. Absence of one 
of the arbitrators at one of the meetings at 
which, It IS shown that nothing material 
was done, does not make the award invalid. 
12 L W, 505=60 I.C 181. 

Revocation of Reference— It is within 
Court’s jurisdiction on equitable grounds to 
restrain defendant from proceeding to arbi- 
tration when an action brought impeaches 
the instrument containing the agreement for 
reference 70 1 C 864=15 S L R. 5 Where 
parties have once agreed to a submission to 
arbitration the agreement is binding and en- 
foiceable and cannot be annulled except for 
some such reason as that the agreement had 
been obtained by fraud, coercion or undue 
influence. He cannot revoke it at his sweet 
will and pleasure. The fact that one of the 
arbitrators figured as a witness for the pro- 
seaition in a security proceeding against the 
party is no ground for its revocatiou 137 I. 
C. 198=1932A.LJ 331=1932 A. 348, It is not 
open to a party to an agreement of reference 
to revoke the submission to aibitration 
except for good cause. “Sufficient cause’’ is 
not confined to cases of fraud, coercion and 
undue influence. The fact that the arbitra- 
tor is related to one of the parties as the 
brother of his son-in-law does afford a real 
likelihood of an operative prejudice on his 
part, and the existence of such relationship 
with one of the parties unknown to the other 
disqualifies him from acting as an arbitrator. 


(1925 S. ISO, Rel. on.) 143 I.C. 635=1933 
S 68 After agreeing to refer, either party 
has a locus pemientiae to withdiaw before 
the order of reference is made and he may 
take advantage of it. 1'12 LC. 678=34 P L. 
R. 247. See u/ro 27 1 C. 424 ; 29 C 278 : 27 M, 
112; 4P.LJ.394. 

Para. 2.— In order that a icfercnce maybe 
be made under R 2 all parties must join m 
the application to Court It is not enough if 
the petition is signed by all. 17 P R. 1911= 
9 I.C. 195. In selecting arbitrator good faith 
IS essential 1933 S. 68. In cases of aibitra- 
tion where a person is appointed by two 
parties to exercise judicial duties theie 
should be uberrima fides on the pai I of all 
parties concerned in relation to his selection 
and appointment and every disclosure which 
might in the least affect the minds of those 
who aie proposing to submit their dispute to 
the arbitrament of any paitlcular individual, 
as regards his selection and fitness for the 
post ought to be made, so that each party 
may have every opportunity of considering 
whether the reference to arbitration to that 
particular individual should or should not be 
made (25 C. 141. Foil.) 143 I C 635=1933 S. 
68 The Commissionei merely submits his 
report for the approval ol the Court and he 
has no greater power than what the parties 
and the Couit choose to give him. 25 I.C. 
227 

Para. 3 MmER in wfff.rlnce,— When 
the order states that “all matters in differ- 
ence m the suit are referred,” the arbitra- 
tors should ascertain upon what points the 
parties are at issue 2 N.W.P. ISO, 33 Bom. 
L.R.51. If Court wants to appoint an arbi- 
trator under Sch II, it is bound to pass an 
order to that effect and fix a date foi return 
of award and also for objections being filed. 
1929 M 789 After Couit has, on the appli- 
cation of parties, referred a pending suit to 
arbitration, its power to further deal with 
the case is of a very limited nature, as for 
example, if there is no occasion to remit the 
award under para. 14 and if a party's appli- 
cation to set aside the award under para. IS 
is dismissed. Court can act, if at all, under 
para. 12 only. 1930 L. 26. Wheie reference 
to arbitration was made by parties after the 
suit was disposed of by trial Court and 
before appeal was filed, held, that the award 
was immune from the objection that unless 
proceedings before arbitrators are stayed 
under para 18, there might be a clash be- 
tween the decision of the Court and of the 
arbitrators The award is enforceable if 
appeal is subsequently withdrawn, 7 O.W* 
N. 815=1930 0 432. Where a dispute is 
referred to arbitrators through Court, the 
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(2) Wheie a matter is referred to arbitration, the Court shall not, save 
in the manner and to the extent provided in this schedule, deal with such matter 
in the same suit. 


Where reference is to two 
or more, order to provide 
for difference of opinion. 


4. [S, 509.] (1) Where the reference is to two 
or more arbitrators, provision shall be made in the 
order for a difference of opinion among the arbitra- 
tors— 


Notes. 

scope of their enquiry is the scope of the suit 
itself as disclosed by the pleadings and they 
have no jurisdiction to extend it either as 
regards the subject-matter or the persons 
affected by it. Both the arbitrators who so 
exceed their duties and the Court itself 
which nevertheless passes a decree m terms 
of the award are acting m excess of their 
jurisdiction 38L.W. 927=1933 M. 862=65 
M L.J. 7SS The decision of arbitrators upon 
a matter not in difference between the pai ties 
and not referi ed to them, is null and void 15 
W.R 172. Arbitrators have no implied 
ipower to deal with question of costs. 9 B. 
82. See also 54 A, 122=136 I.C. 789=1932 
A- 183. Court will not confirm an order 
made by arbitrators making payment of their 
fees a condition precedent to hearing their 
reference. 6 C. 809 On this rule, see also 
1929 B 51=114 I C 262=30 Bom.L R 1588. 
Suit cannot be dismissed for default for 
.plaintifl's absence on the day fixed for sub- 
mission of umpire's report 1937 Pesh. 49 
Making op ihe AwAUC.—The word 
"making" has been substituted foi the word 
“delivery" to give effect to the decisions m 
22 M 22, 26 A 105 See also 13 B 119. The 

? arties to a partition suit made a statement in 
!ourt to the effect that three persons named 
by them should decide the case and that the 
case might be referred to them. They 
further said that any one of the three gentle- 
men might come to Court and state what was 
the decision arrived at by the three gentlemen 
to whom the case was referred. This was 
done and accordingly one of the three gentle- 
men appeared before the Court and made a 
statement on oath and he stated that he had 
consulted Ins other colleagues and had taken 
their signatures also on the written j udgment 
Held, that this was a reference to arbitration 
and that the statement of the person was an 
award and not meiely a statement made 
under Oaths Act. 145 I.C. 403=1933 A.L.J. 
149=1933 A. 313. 

Para 3 (2).— Clause (2) has the effect 
of rigidly restricting Courts to the exact 
procedure laid down in this schedule. 10 B. 
381 

Pbactice and Procedure —Court has 
power to refer a question of jurisdiction, 
namely, whether the cause of action arose m 
one place or another, to the arbitrator 54 
A, 297=1932 A 665 It is the duty of Court 
to appoint a dale within which to make the 
award 46 I.C. 324=5 O.L J 205. See also 
13 A. 300 ; 18 M. 22. Where Court had fixed 
no time for making award but had fixed one 
for filing it, held, that the award filed before 
'the latter date is not invalid. 20 I.C 773=16 


0 C 233 See also 46 I.C. 324=5 O.LJ. 205 ; 
37 I.C. 844. Where costs incurred prior to 
reference to arbitration were also referred 
but arbitrators in delivering award did not 
deal with the question of costs, held, that 
Court could not subsequently deal with the 
question of costs because once the reference 
was made Court became functus officio re- 
garding that matter. 54 A. 122=1931 A.L J. 
1155=1932 A. 183. Time for submission of 
award— Extension by arbitrators themselves 
-Propriety of. 27 CW.N 420=1923 C 410. 
Where the whole case is referred to the 
arbitrator and he is called on to decide aJI 
questions that were in dispute between the 
parties, the fact that the Court failed to 
frame issues noting the points in dispute 
between the parties and refei them specifi- 
cally does not matter. 54 A. 297=1932 A. 665. 
The law gives parties the right to have the 
matter submitted to arbitration at any 
lime before the judgment is pronounced. 24 
I C 610. A party cannot resile f>om a refer- 
ence to arbitration at his sweet will and 
pleasure. 17 0 C 386=27 1 C 424 See also 
137 I.C. 198=1932 A.LJ. 331=1932 A. 348. 
If parties agree that a reference be with- 
drawn and if the arbitratoi also agrees, 
Court should supersede the arbitration The 
fart that subsequently plaintiff and arbitrator 
reconsidered their previous resolve m con- 
currence with defendants cannot revive the 
reference which has come to an end. Noth- 
ing short of a fresh agreement to refer can 
invest the arbitrator with .power to decide 
the controversy between the paities. The 
authority of arbitrator, having been revoked 
by both the parties with Ins consent, cannot 
be leconfened upon him by only one of the 
parties and the Court. Any award made in 
such circumstances cannot be upheld as a 
valid award. 150 1 C 222=1934 A.L.J 473= 
1934 A. 95. By adding a new para 2 ft.e, 
Sch. II, para. 3 (2)] to S. 508 of the C P. 
Code, 1882, the legislature did not deprive 
the Court of all its powers over an arbitra- 
tion proceeding under its order except in the 
cases incorporated in paras 5, 8 and 15 of 
Sch. IT On the other hand, the Court has 
jurisdiction, in a proper case, to grant leave 
to revoke an arbitration on good cause being 
shown, although such jurisdiction has to be 
exercised with gieat care and caution 36 
Bom.L.R 827=1934 B. 388. The appropriate 
time for entertaining charges of misconduct 
against an arbitrator is when the award has 
been filed. 27 C.W.N. 420=1923 C. 410 
Para. 4 .— An award is not invalid in case 
the order of reference does not provide for 
a difference of opinion between the arbitra- 
tors, when there is no difference of opinion 
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(0) by Lhe apjpointment of an umpire; or 

(b) by declaring that, if the majority of the arbitrators agree, the deci- 
sion of the majoiity shall prevail; or 

U) by empowering the arbitrators to appoint an umpire: or 
(d) otherwise as may be agreed between the parties or, if they cannot 
agree, as the court may determine. 

(2) Where an umpire is appointed, the Court shall fix such time as it 
thinks reasonable for the making of his awaid in case he is required to act. 

Pov\er of Court to appoint 5 . [S. 510.] (1) In any of the following cases 

arbitrator in certain cases. namely : — * 

(a) [S. 507, cl (2).] Where the parties cannot agree within a reason- 
able time with respect to the appointment of an aribitrator, or the person appoin- 
ted refuses to accept the office of aibitralor, or 


Notes. 

among them. 17 W R 30. That there is no 
provision made for the appointment of an 
umpire in case of difference of opinion 
among arbitration, does not make.the submis- 
sion bad on that account. 13 I C 161=15 C 
L.J. 360. A^vard oi umpire without consul- 
tation with arbi trators is good. 55 P R. 1915 
=30 1 C. 87. There is nothing in law which 
prevents an umpire when there is a difference 
of opinion between the arbitrators from 
deciding the case entiiely on his o\\n opinion 
144 1 C 1020=1933 L. 587. An arbitrator 
cannot be an arbitrator as well as an umpire 
138 I.C 651=36 CW.N 332=1932 C. 491. In 
case where arbitrators aie empowered to 
appoint an umpire from seven persons named 
in the order of reference, the> cannot appoint 
a person not named 7 M.H.CR. 72. A 
majority award is not bad even in the absence 
of a specific provision to that effect in the 
reference 40 I.C. 646=21 CW N. 895. But 
jee next case. Where a dispute is referred 
to several arbitrators and the deed of refe- 
rence does not provide for the prevalence of 
the views of the majority in the case of the 
decision not being unanimous, a majority 
award cannot be maintained. 49 I.C. 522 
Where parties have entered into an agree- 
ment to be bound by the opinion of the 
majority of arbitrators, the omission of the 
Court to record that fact in the oidcr of 
reference does not vihale the arbitiation. 23 
I C. 842 In the absence of a clause provi- 
ding for an award made by less than all being 
valid, each of them must act personally as if 
he were the sole arbitiator. For as the office 
is joint if one refuse or omit to act, the 
others can make no valid award. 17 1 C. 320 
=16 0.C.94^ In case no provision is made 
that the decision of the majority of arbitra- 
tors should be binding, and two out of five 
arbitrators withdraw a decision by the 
majority is mvalid 7M. 174j4M. 311,17 
B. 129 The parties to a suit agreed that 
three gentlemen could be appointed arbitra- 
tors and one of them should be appointed 
‘sarpanch’ and they should decide the case. 
No provision was made for any diffe- 
rence of opinion The arbitrators could not 
agree and there was a majonty of 2 to 1. 
Held, that as no umpire was appointed in the 
case it was necessary that there should be a 


unanimous decision for a valid award to be 

Tiw (iT 

Para. 4 (2).— The Coiut can extend the 
time allowed. 4 M. 311. 

Para 5 : Scope.— An aibitrator is a Judge 
chosen by the parties themselves and a Couit 
should not thrust an arbitrator on an un- 
willing party except under circumstances laid 
down m R. 5 51 A. 501=27 A.L J. 182=115 
I.C. 611=1929 A 144. The section applies to 
cases where arbitrator accepts and after- 
wards lefubcs to act. 6 M. 414; 18 C. 324 
(327). See also 31 P L R 386=1930 L. 125, 
1929 B. 51 Whcie arbitrator refused to act 
and Court acting suo fnotu superseded the 
reference to aibitration, held, that order 
superseding aibitration was contrary to law 
and that it should be set aside. 7 0 W.N. 
1043 A reference to aibitration stands on 
the same footing as all other lawful agree- 
ments and cannot be revoked by a party 
except on good cause. 22 I.C. 548=1914 M. 
W N. 52. See also 64 1 C. 459=19 A.L J. 823. 
Where in fact reference to arbitration has 
become impossible and by implication Court 
has superseded it, the jurisdiction of Court 
to tiy the issue between the paities is not 
affected. But where the proceeding is still 
pending befoie the arbitratois. Court has no 
jurisdiction to try the case. 5 Pat.LJ. 672= 
57 1 C 473 , 16 1 C. 277=10 A.L J. 23 Court 
can revoke an arbitiation only in the case 
specified in paragraphs 5, 8 and 15. 39 M.L. 
T. 195=105 1 C. 92=1927 M. 110. The fact 
that one of three arbitrators gave evidence 
befoic the others, docs not constitute mis- 
conduct on the part of the arbitiators so as 
to vitiate their award, 40 1 C, 646=21 CW. 
N. 895 _ Where one of the parties to an 
arbitration deliberately absents himself from 
the hearing, the award concluded in his 
absence IS not bad. (Ibtd) “Refuses to act”, 
meaning of 7 A. 20 , 7 A. 523 ; 10 A. 137 ; 1 
A.L J. 683. The mere fact that an arbitrator 
has declined to sign an award made by a 
majonty of arbitrators does not show that 
be has refused to act. 1 A.L.J. 683. A 
refusal to accept by some arbitrators makes- 
the award of the rest illegal 21 M.L.J. 263= 

9 1.C 173 (F.B.) The appointment of a new 
arbitrator in place of one who refused to 
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(b) where an arbitrator or umpire 
(i) dies, or 

(it) [S, 510.] refuses or neglects to act, or becomes incapable of 
acting, or 

(m») leaves British India in circumstances showing that he will prob- 
ably not return at an early date, or 

(c) [S. 511.] where the arbitrators are empowered by the order of refer- 
ence to appoint an umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the case may be, with 
a written notice to appoint an arbitrator or umpire, 

(2) If, within seven dear days after such notice has been served or such 
further lime as the Court may in ea^ case allow, no arbitrator or no umpire is 
appointed, as the case may be, the Court may, on application by the party who 
gave the notice, and after giving the other party an opportunity of being heard, 
appoint an arbitrator or umpire or make an order superseding the arbitration, 
and in such case shall proceed with the suit. 


Notes. 

act must be made by both the parties. 112 
P.R. 1918=48 1.C. 39S 

Para 5 (1) (b) .—According to the 
true construction of para. S the Court may 
appoint a new arbitrator in the place of one 
who has refused nomination, for that is a 
refusal to act within the meaning of 
the section (6 M 414, 18 C. 324, over- 
ruled.) 33 A 743=38 I A 181=21 M 
L.J llSl (P C). The power of Couit 
to appoint an arbitiator in the place of 
one who refuses to act arises, not on 
the refusal, but only on the failure of one 
of the parties to appoint a new arbitrator 
after formal notice to do so (17 M. 498, 
Dist.) 134 1 C 733=33 Bom.L.R. 1022=1931 
B. 529. Court appointing fresh arbitrator, 
on refusal of first arbitrator, without issuing 
notice to the other party acts with material 
irregularity. 50 I C 655=17 A L J 643 
Whether non-compliance with para 5 is an 
irregularity or illegality, see 1931 A L.J 682 
=1931 A. 761. An arbitrator failing to sub- 
mit his award within the time fixed may be 
held to have refused or neglected to act 
within para S (b) so that if another arbi- 
trator IS appointed without formally dis- 
charging the former, the appointment cannot 
be questioned 23 I.C 842. Where two 
arbitrators were appointed to decide a case 
and one of them withdraws pending the 
arbitration the remaining arbitrator cannot 
proceed with the case and file an award 56 
I.C 644=2 Lah.L.J. 637; 17 I.C 389=24 M. 
L.J. 15. 

Becomes incapable of acting.— When a 
person goes away from the country and 
remams away, and there is no evidence to 
show an intention to return, that person 
becomes incapable of acting. 4 BengL.R. 
(OC) 89. Arbitrators could not delegate 
the powers conferred on them 17 B 129 
The performance of acts of a ministerial 
character may be delegated 29 C. 854 (P. 
C) . Whei e only one arbitrator is appointed 
to decide a matter, no umpire can be appomt- 
-ed 2SW.R.II. 

Sub-para (2). -See 1 C. 200; 11 M. 
L.J. 128; 23 W.R. 221; 6 QLR. 1, 24 


A. 312 ; 16 LC. 177=10 A L.J. 23 When the 
agreement to refer does not give Court any 
power to appoint an umpire, Court could not 
appoint one. 8 A. 64 Where parties had 
agreed that the case should be decided by 
arbitration and counsel for parties made 
statements before Court giving the names of 
the two persons who were to be appointed 
arbitrators, but the statements were silent as 
to what was to happen in case both the per- 
sons refused to act and there was no express 
provision that Court would have no power to 
appoint a third arbittator and that the suit 
must be decided on the original side and 
Court appointed a third arbitrator on 
refusal of named arbitrators to act, held, (i) 
that the power conferred upon Court under 
Para 5 (2) existed and was not contrary to 
any agreement between the parties , (ii) that 
by leaving the question open the parties 
obviously intended that the ordinary statu- 
tory powers would be enforced in the case 
of a deadlock 151 1 C 148=1934 A L J. 711 
=1934 A. 308 When a party selects an 
arbitrator he cannot subsequently ask Court 
to select another on the ground that the 
arbitrator whom he selected turned out to 
be a friend of the opposite party. 3 A.L.J. 
185. Where a Court appoints a fresh arbi- 
tiator without complying with the formali- 
ties prescribed in para. 5 (2), the appoint- 
ment IS without jurisdiction or at least taint- 
ed with material irregularity, and the order 
appomting the arbitrator can be set asi'de in 
revision. 146 1 C. 493=1933 0. 540 

Paras. 5, 8 and 15 : Scope— If exhaustive 
—Power of Court to revoke Arbitration- 
Effect OF Para. 3 (2) —Paras. 5, 8 and 15 
do not exhaust the cases in which a Court 
can revoke an arbitration. Para 3 (2) does 
not deprive Court of all its powers over an 
arbitration proceeding under its order except 
in the cases mentioned in paras 5, 8 and 15 
The Court has jurisdiction iii a proper case, 
to grant leave to revoke an arbitiation on 
good cause being shown 36 Bom L R. 827= 
1934 B 388 

Paras. 5 and 17 (4).— An agreement to 
refer a mattei to certain specified arbitrators 
becomes void and of no effect if one or more 
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Poweisof arbitrator or 
umpire appointed under 
paragraph 4 or S. 


6. fS. 512.] Every arbitrator or umpire 
appointed under paragraph 4 or paragraph 5 shall 
have the like powers as if his name had been inserted 
in the order of reference. 


7. [S. 513.] (1) The Couit shall issue the 
Summoning witnesses same processes to the parties and witness whom the 
and default. arbitrator or umpire desires to examine, as the Court 

may issue m suits tried before it. 

(2) Persons not attending in accordance with such process, or making 
any other default, or refusing to give their evidence, or guilty of any contempt 
to the arbitrator or umpire during the investigation of the matteis referred, 
shall be subject to the like disadvantages, penalties and punishments, by oider 
of the Court on the representation of the arbitrator or umpire, as they would 
incur for the like offences in suits tried before the Court. 


8. [S. 514.1 Wheie the arbitrators or the umpire cannot complete the 


Notes.! 

of the arbitrators refuses to act, thus making 
the agi cement incapable of performance, 
Court in such a case has no lurisdiction 
under para. 17 (4) to make a reference to 
arbitrators who are willing to act. It can 
only make an order of reference if, on the 
date of such order, the arbitrators appointed 
in accordance with the agreement are willing 
to act as such. Though it has power under 
para. 5 to appoint arbitrators in the place of 
those refusing to act, that can be done only 
after the order is made, because para 19 
comes into operation only when there is an 
order of reference already made by it. 151 1. 
1001=11 O.WN. 1188 

Para. 6 . Arditratoe is not bound to 
FOLLOW Technical Provisions of Evidence 
Act —An arbitrator IS not bound to follow 
the technical provisions of the Evidence Act 
and his decision cannot be challenged on the 
ground that he relied upon document not 
admissible under the Act 120 I.C. 494= 
1930 L. 280 (2). An arbitiator is fully justi- 
fied in rejecting in part the case set up by 
either party and asceriaming the real facts 
according to his own view of the evidence 
A counsel iS not entitled to attack the find- 
ings of facts given by the arbitrator on the 
evidence led by the parties. Whether his 
conclusions are right or wrong is rot a 
matter which is open for consideration by 
trial Court or appellate Court on revision. 
120 I.C. 494=1930 L. 280 (2). 

Para. 7 —There is nothing illegal in parties 
to an arbitration agreeing before Paneba- 
yatdars to have evidence taken after the ad- 
ministration of any reasonable form of oath 
to witnesses. 29 I C 49=2 L W, 320 The 
words “refusing to give their evidence” are 
intended to refer to the case of a person who 
refuses to give evidence when placed on 
oath and required to answer questions put to 
him 11 I.C 259=8 ALJ 929. 

Para 8.— The time for filing an award may 
be extended by Court either befoie or after 
the expiration of the period fixed foi the 
making of the award But the extension 
must be made before the award is delivered 
45 B. 1071=23 BomX R. 614 ; 9 I.C 241 ; 14 A. 
343. Where the arbitrator returned the 


papers to Court stating his inconvenience to 
proceed with the matter on the due date but 
he never declined to arbitrate, /if/d.that Court 
had jurisdiction to send the papers back to 
arbitrator and extend the time 54 A. 297= 
1932 A. 665. Application for extension of 
time must be made in writing. 3 M 59. Power 
of extending time is permissive and discre- 
tionary, and the provision does not negative 
the right to extend time by agreement and 
acquiescence of parties. 50 I.C. 52=4 P.L.J. 
265. An order of a Court permitting the 
arbitrator to enlarge time for making an 
award is not ultra vtres and theie is no objec- 
tion to Court's delegation with consent of 
pai ties, functions regarding enlargement of 
time, 31 1 C 597=19 OWN. 165 Such a 
consent would be inferred from the fact that 
Ae parties conducted the case and took a 
willing part in the proceedings before the 
arbitrator, though the date fixed for the filing 
of the award had expired. (SO I C. 52 Foil.) 
163 1 C. 380=1936 L. 466 Wheie Court leaves 
It to the discretion of arbitrator to complete 
the award within a reasonable time and he 
docs so. It cannot be said that there has been 
substantial miscarriage of justice merely 
because Court did not fix any time within 
which award was to be submitted. 163 I C 
590=1936 R. 240 An award not delivered 
withm the time fixed by Court is a nullity. 55 
I.C. 221 But see 27 I.C. 233=18 C W.N. 325. 
Award filed after the time fixed— Not a 
nullity. 34 I.C 177=56 P.L.R. 1917. See also 
52 I.C 352 On an application for extension 
of time. Court is entitled and bound lo take 
all the circumstances of the case into consi- 
deration, including allegation of misconduct 
of arbitrators, without decidbig whether 
those allegations are true or not, and also 
whether any good could be gained by giving 
further time or whether the arbitration is to 
be superseded 146 1 C 1081= 1920 P. S66 If 
arbitrators do not submit their award withm 
time, Court may supersede the arbitration 
and proceed with the suit 57 I.C 890. When 
the Court without extending the time for 
submission of an award proceeded to deal 
with the suit, there was in effect an order 
superseding arbitration and no 
to the effect was necessary. 21 I.C 558—1913 
M.W.N. 863. See also 5 P.L.J. 672=57 I.C. 
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^ ^ . award within the period specified in the order, the 

inSn?award° thinks fit, either allow further time, 

and from time to time, either before or after the 
expiration of the period fixed for the making of the award, enlarge such period ; 
or may make an order superseding the arbitration and in such case shall proceed 
with the suit. 

9. [S. 515.] Where an umpire has been appomt- 
ed, he may enter on the reference in the place of the 
arbitrators, — 

(a) if they have allowed the appointed time to expire without making an 
awaid, or 

{h) if they have delivered to the Court or to the umpire a notice in. 
writing stating that they cannot agree. 

10. [S. 516.] Where an award in a suit has been made, the persons who 


Where umpire may arbi- 
trate in lieu of arbitrators. 


Notes. 

473 Aa order of supersession should be 
made only at the expiry of the time fixed for 
the filing of the aivard and not at the stage 
of the reference itself. An order passed by 
Court in the middle of the hearing of a suit 
mabng a reference, and providing in antici- 
pation that if the awaid is not filed by a parti- 
cular date, the trial must go on that da>,is 
cot one m accordance with law 44 L.W.6(^ 
=71 M L J, 648, Where an ordei of superses- 
sion was passed on the dale fixed but the 
award reached the Court the same day after 
passing of the order the Court would be 
justified in setting aside its order of super- 
session. 17 1 C. 320=16 O.C 94. Date fixed 
for filing of award— Non-appearance of 
parties—] hsmissnl of suit is bad 3 Pat L.T. 
346=65 I C 144 Where parties submit then 
difference to arbitration, they cannot be allo- 
wed to levoke or withdraw from the submis- 
sion except for very good cause. 48 1 C. 711= 
4 P L.J 394 Delay in making an award by 
the arbitrators caused by the voluntary 
absence of one of the parties who now seeks 
to impugn the award is not enough to justify 
the Court in ref usine to file the award on the 
ground of delay. (Ibidf) 

Paras 8, 9 and 10 Scope— Award made 
but not piled in time fixed— EPFE cr— P ower 
OP Court to extend time.— Where the arbi- 
trators have made the award m time, but not 
filed il in Court within the time fixed, Court 
has ample jurisdiction to extend the time for 
filing it, which is merely a ministerial act 152 
I.C 1068=36 Bom L R. 831=1934 B. 398, 

Para. 9.~.In case where arbitrators are 
unable to decide the case, the award of the 
umpire alone is valid. 4 M 311. See also 73 
A.L.J.31, 

Para, 10 • Scope and Illustrative Cases,— 
When parties accept an award and apply to 
the Court foi fibng it, the Court should not 
refuse to file it basing its view on some cor- 
«spoudence between the Registrar of the 
High Court and the District Judge, which it 
« not entitled to look at 38 P L R. 318 
The provisions of the rule are mandatory, 17 
I-u 430=15 0 C, 29A. The duty imposed upon 
the arbitrator by this rule can be enforced by 
an order of Court made upon the arbitrator, 
yC. 832 (839), Whether omission to file 
repositions and documents invalidates the 


award, jf? 93 1 C 446 (2) =1926 0. 307=1 
Luck. 139; 1191 C 694=26 N.L,R. 168=1929 
N.264. Arbitrators may deliver their award 
to a third person to be filed in Court. S B.L R. 
357. Court is bound to give notice to parties 
of the filing of the award. 20 A._ 474, Omis- 
sion to give notice is a serious irregulaiity 
and is a good ground for revision. 94 I C. 
115=1926 C. 1018, 119 I.C. 331. Notice is not* 
necessary where parties aie present m Court 
when award is filed or where they have come 
to know of the award otherwise 21 1 C. 298= 
310PL.R 1913. See also 28 Bom LR. 511= 
95 I.C 547— 1926 B. 312, Notice to pleaders 
sufficient 45 C L.J. 458=1927 C. 619 , 11910. 
331 Pleaders of parties seeing the award and 
initialling the order sheet amount to waiver 
of notice 95 1 C. 321=1927 P. 135. Decree 
passed without notice of the filing of the 
award being given to the parties is invalid. 
11 M 144,62 LC 849=24 OC 263; 89 I.C, 
240=19251. 619 , 158 I.C. 904=1935 A.LJ. 
986—1935 A. 852, Court cannot pass a decree 
mteims of an award before expiry of 10 
days allowed by Art 158 of the Limitation 
Act An agreement not to object to the award 
does not cover illegalities 45 M 466=71 1. 
C. 269=19^ II. 179. The draft award signed' 
by the anbitrators is the award 1 M.H.C R. 
178. The arbitrators need not sign award at 
the same time and in the presence of each 
other. 18 M 22 ; 29 B. 36 When two out of 
three arbitiators alone sign the award and 
file it in Court, and third signs it after it is 
filed, the award is invalid. 33 C 498 See also 
1 P.L J. 306=35 I C 358 ; 56 M.L.J 35 ; 7 0, 
W.N. 541=19300 389. Case referred to three 
aibitrators-Only two arbitrators acting- 
To hold that only two arbitrators had full, 
authority to act is to commit either error of 
law or fact. _ 1929 C 831 After an award is 
made the arbitiators have no power to review 
It. 9C.575. Award signed by arbitrators— 
Subsequent change of opinion by one of them 
-Legality. 11 I.C 481=14 CL J I88.Rejec- 
tion of an application for further time to file 
objections-Effect of. 45 M 466=71 1 C 266. 
See also 24 0 C. 234=64 IC 90=8 OLJ. 
626. Where parties agree to be bound by 
the decision of the majority of arbitrators, 
the refusal of the minority to sign the award 
will not invalidate the proceedings provided 
there was a decision of the majority after 
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. . , made it shall sign it and cause it to be filed in Court 

Award to be signed and together with any depositions and documents which 
® ■ have been taken and proved before them ; and notice 

of the filing shall be given to the parties 

11. [S. 517 ] Upon any reference by an order of the Court, the arbitra- 
, tor or umpire may, with the leave of the Court 

by “bSrfoS ** “ *''= ‘hereof 

m the form of a special case for the opinion of the 
Court, and the Court shall deliver its opinion thereon, and shall order such 
opinion to be added to and to foim part of the award. 

Power to modify or 12. [S. 518.J The Court may, by order, modify 


correct award. 


or correct an award,- 


Notes. 

full discussion by the whole body of arbitra- 
tors. 1P.L.J. 90=34 I.C 105 

Estoppel —The mere signature by a party 
to an award does not necessarily in all cases 
estop him from afterwards disputing its cor- 
rectness. Nor does the mere signature neces- 
sarily remove all objection to the irregularity 
in the award Where the suit is based on the 
awaid itself and not on any agreement by the 
parties whereby they mutually accepted the 
award and the question of the acceptance of 
the award is not in issue it cannot be said that 
a party is estopped because of his signature. 
If both parties to the award signed it after 
it was delivered it may be that a suit could 
be filed to enforce the terms of the award on 
the ground that there was a definite contract 
by the parties by virtue of their signatures. 
7 R. 136=117 I.C 574=1929 R. 166 

Award sent by Post.—A Court is not 
competent to act on an award unless it is not 
only signed by all the arbitrators but is also 
properly placed before it by the arbitrators 
and by no other persons. Where award was 
sent to Court by post and none of the arbitra- 
tors took responsibility for saying as to who 
caused the award to be sent to Court, the 
award was not properly placed before the 
Court, and, as such, could not be acted upon 
by it. (1928 P. 231, Rel on; 1 P L.J. 90; 6 B. 
•663, Expl.;6W.R. 95, Ref.) 118 I.C. 606= 
1929 P. 178 

Oral Award.— The question whether an 
oral award can extinguish a decretal debt 
depends on the terms of the reference and 
the terms of the award. Qwoffre.- Whether 
an oral award is good 1933 L 777 

Para. 11 Scope,— 1925 B 22. Award may 
be made in the form of a special case. 52 C 
100=1925 C. 599. A charge of misconduct 
against the umpire cannot be (based on or) 
strengthened by the mere fact that in the ex- 
ercise of his discretion, he refused to state a 
special case 134 1 C 1080=35 C W N. 1287 
=1931 P C 289=61 M L J. 623 (P C ). Arbi- 
trators cannot apply to the Court for confir- 
mation of an order passed bv them making 
■payment of their fees a condition precedent to 
the hearing of the leference 6 C 809. 

Para. 12.— The jurisdiction of arbitrators 
to make an award on a reference must be 
limited to the subject-matter in dispute be- 
■tweenthe parties, and the subject-matter in 
'diputerso far as property m suit is concerned 


must be properly mentioned in the plaint in 
respect of wliich relief is claimed. 30 S.L. 
R.478. The fact that the defendant in his 
written statement raises issues as to other 
properties and the fact that the Court appar- 
ently raises issues covering not only the pro- 
perty mentioned in the plaint but also pioperty 
referred to in the written statement will not 
give the arbitrators jurisdiction to decide as 
to that pioperty which is not the subject- 
matter of the suit at all. The decision of the 
arbitiators must relate only to the property 
specifically mentioned in the plaint. {Ibid) 
Where one portion of the award i elated to 
matters referred, and another portion went 
beyond the strict terms of the reference, but 
the two poitions are clearly separable, the 
whole award is not invalid 29 C. 854 (P.C).). 
If some poition of the award refers to ex- 
traneous matteisitcan be separated fiom 
other portions, provided it does not attack 
the decision relating to matters of reference. 
2 P. 777=76 I.C. 2=5 Pat. L T 239 An 
awaid should be construed not by oial evi- 
dence given by the arbitrators, but by look- 
ing at the language of the awaid itself. 3 
N.-W.P.117;20 A 245. Paras 12andl4do 
not apply to an award made without the 
intervention of Court In such a case Court 
has no power to amend or remit the award. 
(27A 526,appioved) 14 I.C 978=5 Bur. 
L.T 55. See also 141 I.C. 72=34 P L R. 34= 
1933 L. 139. Modifications and coriections 
of the award by Court must be confined to 
para. 12 and if a Court goes beyond that and 
makes substantial modifications because it 
takes a different view from that held by the 
arbitrator as to what was just and fair, it 
acts without jurisdiction 78 P.R 1916=35 
I.C 887 See aUo 34 P.L.R. 34=1933 L. 139= 
141 I.C 72. When Court modifies or cor- 
rects an awaid under para. 12 it is that 
award and not the original one with which 
the decree must accord. No appeal or 
second appeal tberefiom is competent 34 
P.L R. 34=141 1 C 72=1933 L 139 Courts 
have long cea'.ed from sitting in appeal on 
award either with regard to enors of law 
or error on questions of fact 1933 S 292. 
The award m accordance with which Court 
has to pronounce judgment is the one that 
embodies the leal intention of thepaities. 
19 I.C 496=24 M.L.J. 483. Court is bound 
to correct any obvious mistakes or slips in ^ 
award as in the case of decrees. 19 I.C 496 
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(a) where it appears that a part of the award is upon a matter not 
referred to arbitration and such part can be separated from the other part and 
does not affect the decision on the mattei referred ; or 

(&} where the award is imperfect in fonn> or contains any obvious error 
winch can be amended without affecting such decision; or 

(c) where the award contains a clerical mistake or an error arising from 
an accidental slip or omission. 

13. [S. 519.J The Court may also make such order as it thinks fit respect- 
Order as to costs of arbitration where any question 

arbitiation. respecting such costs and the award contains no 

sufficient provision concerning them. 

, 14. [S. 520,] The Court may remit the award 

.re&^:^rt.r.loX 2! 


ie remitted. 


deration of the same arbitrator or umpire, upon such 
terms as it thinks fit, — 


Notes. 

=24 M.L.J. 483. Para. 12 applies only if the 
“imperfectJon in form” exists in the award 
at the time when it is filed m Couit by the 
arbitrator, and not if it comes into existence 
at a subsequent stage on the happaung of 
an unanticipated event. 1930 L. 26. Award 
—Reference to Commissioner for taking 
accounts— Report— Proceduie. 22 Bom L. 
R 1416=45 B 512 Dissolution of partner- 
ship— Power to award interest. 56 1.C 941 
An arbitrator has no power to review his 
own awaid 99 P R 1917=43 1 C 350 
Material irregularity on the part of Couil in 
dealing with objections to an award of aibi- 
tralors IS a giound for revision 78P.R. 
1916=35 1 C. 887. 

Reference to arbitration— Subsequent 

OFFER BY DEFENDANT 10 BE BOUND BY OATH OF 

PUiNTiFF— O ath made— Ri'Fect— Plaintiff 
sued defendant for a sum of money and 
parties subsequently agreed to refer the 
matter to the arbitration of an advocate of 
the Court The aibitrator was empoweied 
to decide the dispute between the parties 
after hearing evidence Subsequently defen- 
dant made a statement, in the course of 
which he said that if plaintiff were to make 
certain statements on oath a deciee might 
be passed in accordance with the plaint, and 
plaintiff stated on oath the facts which de- 
fendant had required of him In making his 
award, however, the arbitrator made certain 
deductions fiom the claim of plaintiff. 
Plaintiff made an objection to the award that 
the arbitratoi ignoicd the compromise or 
adjustment which had been made between 
the parties Held, that the statement of 
defendant and the conduct of plaintiff did 
not amount to a compromise as defined in 
0. 23, R. 3 which would deprive the arbitra- 
tor of the powers with which he was vested 
by the reference to arbitration and that Court 
could not modify the award 1933 A. 956. 

Arbitrator’s Power to - Direct Payment 
BY Instalments.— In adjudging the amount 
payable by one parly to another, an arbitra- 
tor has full power to direct payment by 
instalments. The directions as to the nura- 
ier, amount, mode and time of payment of 
these instalments are, therefore, matters 
1-155 


within the discretion of the arbitrator and 
the essential paits of an award which a 
Court has no more power to modify than it 
has to enhance or reduce the total sum found 
^yable by the arbitration. Even if the order 
fixing the instalments is erroneous, harsh or 
oppressive, the error is one of substance in 
the adjudication of the dispute, and not of 
form which could be amended without 
affecting the decision 1930 L. 26=11 L. 342, 
Paras 12 and 14 Limitation— Art. 158 
of the Limitation Act apphes only to objec- 
tions under Para IS t.e , where the applica- 
tion is to set aside the award completely 
Where the application, on the othei hand, is 
only for the modification or remission of the 
award, it comes within Para. 12 or Para. 14, 
and Art 158, which provides 10 days limita- 
tion is not applicable thereto, 146 LC. 596= 
1933 A.LJ. 519=1933 A. 648 
Para 13— If the submission does not 
leave the question of costs to the arbitrators 
they cannot decide it. 9 B 82 When under 
the reference all mailers in dispute between 
the parties are referred, the aibitratois can 
deal with the question of costs 1 Beng L 
R. (O.C)144 Couit can award arbitration 
fees as costs in a suit where no award is 
made or where it is silent though an award 
has been made. 19 I.C 611=6 S.LR. 226 
Costs incurred in piocesses of obtaining an 
order from Court are within the discretion 
of the Court, and outside the province of 
arbitrators but an award is not bad merely 
because of their inclusion 27 I.C 526=8 8. 
L.R. 136, 70 W.N. 97=1930 0. 89. In the 
absence of any express provision in the 
II Schedule foi the remuneration of aibitra- 
tors, the English Law should be applied 
unless there is an express provision to the 
contrary, and no such prohibition exists in 
the Code, The term “costs of the arbttra~ 
tmf IS wide and general and there is no 
justification for limiting it to such costs as 
might be represented by travelling expenses 
and the summoning of witnesses. Court has, 
therefore, jurisdiction to award remunera- 
tion to the arbitrators for their services 152 
I C 373=17 N L.;. 153=1934 N. 199 
Para. 14’ Scope.— This para, does not 
apply to arbitrations under the Arbitration 
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(a) where the award has left umdetermined any of the matters referred 


noicB. 

Act (IXof 1899) f 29 C 793; nor 
to awards on private leterences. 14 1.C. 9/8 ; 
24 1 C 132 ; 34 I C 3SS. An award should 
not be remitted for re-consideration in the 
light of legal opinion obtained by one of the 
parties. 2 A, 181. Sec also 16 C. 806. A 
poition only of the awaid cannot be remitted. 
24 A.LJ. 705=96 1.C 531=1926 A. 567. An 
award is not invalid if it refers the parties to 
a regular suit concerning certain matters 15 
M.348. The legality of an order remitting 
an award for recoiisideiation of the arbitra- 
tors may be challenged on appeal against the 
deciee ultimately passed. 22 M. 202 See 
also 3 A 636. A document although headed 
asanawaid and signed by the arbitratois, 
Vnhich meiely recommended a solution of the 
matters referred, will not be treated as an 
award. 11 C 356 Jn case the aibilialors 
refuse to le-consider an award i emitted to 
them, Com t may set aside the award under 
S. IS If It does so, it should decide the 
case Itself 16 C 806 Mam question left 
ovei by arbitrator*! to be decided by Court- 
Award not final— Procedure, 146 I C. 22= 
1933L 530. On this rule, see also 119 1 C 
726=1930 L. 22; 1929 S 164 Whet e the 
arbitrator clearly holds that the plaintiff's 
suit should be dismissed and that he should 
be directed to apply to the Revenue Authori- 
ties for partition, the Court^ acts wholly 
without jurisdiction in remitting the award 
to the arbitiator for reconsideration in the 
absence of any of the grounds mentioned in 
para. 14. 1S2 1 C. 1023=37 P L H. 18=1935 
L 113. 

Illustrative Cases.— Evidence taken by 
some only of the arbitrators — Award is 
invalid. 45 I.C. 34=16 A L.J. 307. Court 
could set aside an award if there was an 
error of law patent on the face of it as mis- 
construction of docutaents 44 B. 780=21 
Bom. L.R. 1037 Where an arbitrator neg- 
lects to consider some of the matters referred 
to arbitration he is guilty of an irregularity 
under para. 14 and ihe award is vitiated 
149 1 C. 396=3 AWR 415=1934 A. 493. 
Acting on evidence adduced by one party 
behind the back of the other vitiates the 
award. 64 1 C. 363=22 P.L.K. 1922. Where 
parties agree to refer their disputes to an 
arbitrator they ought not to be allowed to 
resile from the position which they took at 
the time of the reference. IS I.C. 321, 
Merely technical objections should not be 
allowed to disturb an award, which is fairly 
made. (Ibid ) Parlies representing whole 
property to be theirs-Tliird persons inte- 
rested in the property — Party to reference 
cannot challenge tlie award on that ground. 
4 P. 670=1925 P. 810. An obvions slip on the 
part of the arbitrator, effect of. See 52 1 C. 
100=1925 C. 599 Where a portion of the 
award is in excess of the reference, it is open 
to Court to pass a decree and enforce the 
award .so far as it relates to the di*spote be- 
tween the part-es. 1 Bur. LJ, 265=72 I.C. 
193=1923 R. 130. Where arbitrator clearly 


f 


holds that plaintiffs suit should he dismissed' 
and that he should be directed to apply to the 
Revenue Authorities for partition, CTourtactl 
wholly without jurisdiction m remitting the 
award to the arbitrator for reconsideration 
m the absence of any of the grounds mem 
tioned ID para. 14 152 I C 1023. 

TRANsiibROFCAsE.-As a rule m the ab- 
sence of any provision to the contiary when, 
a case is transferred from the file of one 
Couit to that of another, the Couit to vihich 
the case is so uansferred is vested with all 
the powers possessed by the Couit which 
was originally seired of the case and such 
Court can deal with the caie m the same 
manner as the original Court and there is 
no provision of law which excludes a Court 
to which a case is transferred to deal with 
an award based on a reference made by 
the other Court before transfer of tie case 
from Its file. 146 1 C 582=10 0 W.N. 1196= 
1933 0. 547. 

Para 14 (a).— Where the parties to 

aibiiration withdiaw certain questions they 
cannot be allowed to say that they arc not 
decided. 38 A 380= 14 A.L.J 481 Arbitrators 
have junsdiction to decide wliclher they 
should award interest and an award ot inter- 
est does noUnvalidate the award 46 C. S^= 
23 C.W.N. 704. An award must conform both 
in form and substance to the submission, 31 
I.C. 33=32 C.I. J. 237. An award is bad if it 
;oes beyond the scope of the reference. 26« 

C. 73. Mistake of law on a legal point 
referred to an aibitratoi does not vitiate his 
award. 26 I C, 697=19 CWN. 476. A 
Court may remit an award on ground of 
some matters being left out. 23 1 C 862. 
See also lltic, 590=1929 S. 164; 131 I.C. 
303 (1)— 1931 L. 215. An arbitrator is not 
bound by the rules of practice adopted in- 
Courts, but be cannot go beyond the ques- 
tions submitted to him. IS C.L.J. 110=16 C. 
W.N. 256. When an award deals with a 
matter exti aneous to the reference which 
matter can be separated therefrom the 
Court may modify the award or may remit it 
to the arbitrators for correction, 76 l.C. 
1007=1923 L. 411. See also 14 I.C. 978=5 
Bur.LT.55,66P.R. 1915=31 I.C 80 But 
see 1936 A M.L J. 55. An arbitrator appoint- 
ed to decide whether a sale should be set 
aside IS competent to say that it may be set 
aside if the vendor repays the pUTchase-- 
money IS I C 573=1912 M.W.N. 901. 
When the valid part of an award is separa- 
ble from the invalid party, the award should 
be declared valid to that extent but where 
misconduct is proved, the whole award is 
invalid 14 1 C. 978=5 Biir.L.T. 55 A re- 
fusal of a Court to remit an award is unap- 
pealable. 15 IC. 573=1912 MW,N. 901. 
When arbitrators have to decide disputes 
between firms they must inquire who the 
partners are, to discover wheiher they have 
Juri'sdiclion, whom they must sene with 
notices and the scope of their inquiries. 9 1. 
C 712=4 SLR. 196. The fact that the 
arbitrators have taken evidence on taatters 
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toarbitration, orwhere it determines any matter not referred to arbitration, 
unless such matter can be separated without affecting the determination of the 
matters referred; 

(b) where the award is so indefinite as to be incapable of execution; 

(c) where an objection to the legality of the award is apparent upon the 
face ot it. 


Notes. 

outside theii junsdiction will not necessaiily 
invalidate the award or make the proceedings 
improper, if the award is within jurisdiction. 
9 I C 712=4 SLR. 196. Where a cause or 
matters in difference are referred to an 
arbitrator, whether a lawyer or layman, he 
is constituted the sole and final judge of all 
questions of both law and fact. The only 
exceptions to tliat rule are the cases where 
the award is the result or corruption or 
fraud and one other where the question of 
law nei essarily arises on the face of the 
award, or upon some paper accompanying 
and forming part of the award. 146 1.C. 582 
=10 OW.N. 1196=1933 0. 547. 

Para. 14, (b) —An award is not incapa- 
ble of execution simply because the executing 
Court will have to mak( an enquiry into 
the various circumstances before determin- 
ing what each party is entitled to get 119 1. 
C 726. An award against a firm is not bad 
and is govered by the provisions relating to 
the execution of a decree against a firm. 56 
I.C. 325=47 C. 29 Where the aibitrators 
give rules for calculation without giving the 
actual result, it can be consideied as suffi- 
aently certain if the actual result may be 
worked out 13 [ C 161=15 C L.J. 360 An 
award should be a final decision on all mat- 
ters referred to the arbitrator. Where it 
leaves undecided one of the cardinal points 
in controversy, the award is bad. 10 1 C. 
450=13 C.L.J, 399 , 92 PR. 1913 It should 
be signed by all the arbitrators at the same 
time and place. 92 P.R. 1913=22 I C, 811. 
But Jee 45 I C. 154 Private arbitration— 
Omission to determine some of the questions 
—Court not empowered to remit— Refusal. 
481 C. 711=4 PLJ 394. Uncertain award 
—Setting aside of. 34 LC. 355=3 O.LJ. 


trator proceeded on any erroneous proposi- 
tion of law as he had enunciated none 145 
IC 465=27 SLR. 96=1933 S. 260. An 
arithmetical error will not bring it under this 
clause if the decision is within the terms of 
reference. 42 A. 277=18 ALJ 241. Where 
a suit on a promissory note claiming interest, 
is referred to arbitration and an award is 
filed awarding interest to the plaintiff, it is 
doubtful whether the want of provision in 
the promissory note for the payment of 
interest is the kind of objection to legahty 
of the award apparent on the face of it 
which is contemplated by para. 14 (r). 1934 
A.LJ. 939=4 A.W.R 95=1934 A. 939. A 
patent inconsistency or mistake can be cor- 
rected before the award is made a rule of 
Court. 21 A, LJ. 541. Where an award of 
the arbitrators of both parties represents 
their decision, the failure of the arbitrator 
of one party to sign does not rendei it 
invalid. 43 I C. 154 But m 22 I.C. 811. 
When a paity's absence is inleniional at the 
time of the deliveiy of the award, whether it 
IS vitiated by such absence. 33 LC. 467. 
Award given aflei a long time— Revocation 
of submission— Effect of. 13 IC48. An 
award to be valid must be the award of all 
the arbitrators without difference. Where 
there is an uneven number of arbitrators, 
there is no presumption that a majority 
award shall be binding. 54 1 C 912=^8 M. 

L J. 145, Reference to three persons— Award 
signed by two— Application to set aside 
award- Limitation. 8 LW. 171=47 IC. 
597, A decision of an arbitrator should not 
be set aside undei S. 115 on the ground of 
errors in the admission of evidence where 
such admission does not materially affect 
his decision. 26 LC 106=1914 M W.N. 614. 
An award need not be a reasoned judicial 
decision and the arbitrators need not even 


Cl. (c).— The error of law must be appa- 
rent on the face of the award or from any 
document or paper connected with or form- 
ing part of the award. See 49 C. 646 ; 30 L.W. 
868=1930 M. 38 : 52 C. 100 , 24 A.L J. 480 ; 78 
1C m, 7& I C. 238 (M ) ; 48 A. 4/5=95 I.C. 
416=1926 A. 501. An error on the face of an 
award is a very narrow ground and the 
jurisdiction has to be administered with 
great care in order that extianeous consi- 
derations not appearing on the face of the 
award are not introduced into the matter. 
In a par ition suit the issue whether any and 
what marriage expenses should be awarded 
to the plaintiff was specifically referred to 
the arbitrator The arbitrator awarded a 
sum of Rs 800 for marriage expenses. It 
was contended that such a provision consti- 
tuted an error of law apparent on the face 
of record. Held, that there was nothing on 
the face of the award to show that the arbi- 


give their reasons for their conclusions. 23 
MXJ. 290=16 LC 478 (29 C 854,Rel.). 
Arbitrators can get the help of others'" 
opinions in arriving at their own opinions 
provided they do not thereby delegate or 
surrender their own judgments. 23MLJ. 
290=16 1 C 478. A refusal by some aribitra- 
tors to act makes the awai d of the rest 
illegal. 21 M L J. 263=9 I.C. 173 (F.B.). The 
mere approval of a compromise arrived at 
between the parties before an arbitrator is 
not an award. 541 C. 311. On this section 


see also the following cases Effect of 
award signed by some arbitrators only See 
25 C L J 396=22 C W.N. 301 ; 55 I.C 883 ; 8 
L.W 171=47 1.C 597; 1 L. 481, distinguish- 
ing, 12 M. 113 and 7 A, 523. Award in excess 
of claim cannot be upheld. 25 I C 951. 
Effect of arbitrators signing at different 
times 13 LC 161=15 C L.J. 360; 16 I.C 
223=16 C.L.J. 573; 55 LC. 883=1 L. 481. 
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15 IS 5211 (i) An award remitted under paragraph 14 becomes void 
* *• ' , on failure of the arbitrator or umpire to reconsider 

Ground for netting aside award shall be set aside except on one of 

the following grounds, namely 


Notes. 

Minute of dissent by one of the arbitratois 
after signing aiiard 49 I.C. 522 The law 
of succession of orasa sons is not so obvious 
as to bring a wrong decision of arbitratoK 
on this question within the meaning of Sch 
II, para. 14 (c). 1935 R. 16=154 1 C. 557. 

Appeal.— An order remitting an award for 
reconsideration of the arbitrators is not 
open to challenge in appe^. 0925 
and 1921 L. 145, Rel. on, 1929 L 174, Rep 
146 I.C 22=1933 L. 530 Reference to arbi- 
tration pending criminal proceedings— Pro- 
secution withdrawn by DistnctiMagistrate on 
apphcatiou of parties before award-- 
Reference and award— If illegal Held, 
that as an independent and responsible 
authority, such as a District Magis- 
trate, had intervened and discharged the 
duty imposed upon him by law, it could 
not be said that tlie fact that he acted on the 
request of one of the parties to a reference 
made that reference or the award upon it 
unlawful on the ground that the considera- 
tion was immoral or against public policy. 
1937 1 156. Where the arbitrator gave his 
decision after examination of the paities 
only and the parties did not at the time pro- 
test against this procedure and demand that 
witnesses should be examined Held, that 
they could not be heard to complain of this 
defect in the procedure adopted anduu’eil 
as a ground for setting aside the award. 
The failure of the arbitrator to ask the 
parties whether they desired to produce any 
witnesses for examination was just such a 
slip in his procedure which did not go to the 
substance of his decision. 158 I C. 832= 
1935 R. 308. 

Para. IS: Scope and AppLiCASiLny. -The 
provisions of this para, and para. 16 are ap- 
plicable to appellate Courts. 10 A. 8. Objec- 
tion on the very merits of the question 
adjudicated upon by the arbitrate! sis beyond 
the scope of this section. 7 BoraX.R. at 
p 797. No objection can be laised as to the 
form of the proceedings anterior to the refer- 
ence or to the form of issues. 43 A 305=19 
A.L.J 33 An order on the objections to an 
award of an arbitrator should comply with 
the provisions of 0. 20, K 5 and the Court 
should state its finding or decision with the 
reasons therefor upon each separate isssue. 
1935 AX.J. 309=154 I.C 310=1935 A. 519 

Objection WHEN to be raisfjb.— Objection 
to irregularity may be waived by party. 1 
R, 15=74 I.C 6=1923 R 187. See also 119 
LC. 529=1929 S. 200; 27 A.L.J. 540=117 1 C 
361=1929 A. 521. There is nothing wrong 
in parties agreeing to abide by the award of 
a majorily of arbitrators even where one of 


the paities is a minor represented by a 
guardian. 114 1 C. 367=19^ M. 144 ; 9 P R. 
1913=16 IC. 996, SI IC. 53=10 LW 57. 
Where the parties agree to be bound by the 
unanimous opinion of the arbitrators or by 
the opinion of the majority in case of differ- 
ence, the Court has no power to force upon 
the parties the award of the umpire alone 
134 rC. 30=1931 A L J 906, Agreement not 
to object to award does not preclude parties 
from objecting on the ground of fraud oi 
bad faith. 107 P.W.R. 1916=34 I C. 192 The 
parties cannot laise objection to jurisdiction 
after having submitted to jurisdiction of the 
arbitrators. 42 A. 661=18 A.L.J. 6^ Objec- 
tion to be taken only in the trial Court, not 
in appellate Couit 36 A. 69=12 A.LJ. 57 
(F.B ) Award when not binding on minoi. 
34MLJ. 71=45 I.C. 763. 

Award when can bk t,Ei aside —An award 
cannot be set aside under this section on the 
ground of irregularity of the lefcrence. 11 
C.W.N 1152. See also 1933 A 294. Award 
should not be set a.sidc on account of 
technical error. 91 I.C 659 (2)=192S R,383 
The same presumption which attaches to 
proceedings before a Court of Justice should 
attach to proceedings before arbitrators 18 
A 422 (F B.) In case of an arbitration out 
of Court, an error m calculation, unless so 
palpable and gross as to afloid strong evid- 
ence of misconduct, is no ground of interfer- 
ence by Court. Court has no power either 
to correct such errors or to eject an award 
which contains them 133 I C. 522=1933 M. 
619=34L.W 507 Arbiliatoi having pei sonal 
interest, unknown 10 one of the paities 
cannot act as such 31 LC. 597=19 C.W.N. 
165. Award after supersession by Court can 
be set aside. 21 M.L.J. 263=9 I.C 173 
(F.B). Award otherwise than in accord- 
ance with the order of lefcrence i? 'other- 
wise, invalid' within S 15 S3 C. 258=53 1 A. 
1=1925 P.C. 293 (P.C ) , 50 A 955; 34 C.W. 
N 813. As to the meaning of the words "or 
otherwise invalid", 58 C. 629=35 C.W.N. 238 
52 C L J, 298 An award cannot be set aside 
on the mere surmise that the arbitrator had 
been partial. 7 A. 273, Or on the ground that 
the arbitrator's decision is against the 
written slatcmenl of defendant 7WR28. 
Award made out of time is not void but 
voidable. SO LC 52=4 PL.J 265 When 
there is provision for extension of time, it 
is not sufficient ground for refusing to file 
the award. 55 P.W.R. 1919=51 I.C 636. 
But where time has not been extended, an 
award given after time fixed in the agree- 
ment IS not valid and binding on the parties. 
1933L. 173=145 T.C. 129. 

MiscxiNDUCT— If Court finds that the 
award of arbitrator has been arrived at by 
action which amounts to misconduct, the 
only course open to it is to set aside the 
award altogether. It is not empowered to 
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(a) corruption or misconduct of the arbitrator or umpire; 
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Notes. 

sit m appeal on an arbitrator. It cannot dis- 
allow or set aside a part of it and pass an 
order dismissing the suit; it must supersede 
the arbitration and dispose of the suit on the 
merits. 1936 A.M.L.J. 54. “Misconduct’^ 
means neglect of duties or judicial mis- 
conduct ; It does not necessanh mean moral 
turpitude. 9 A. 253, 30 ,C. 39l See 93 1.C. 
446 (2)=1926 0. 307=1 Luck. 139, 1930 S. 
103. “Misconduct” means misconduct in 
carrying out terms of reference. Acting 
beyond powers is acting without jurisdiction. 
49 M.L j. 529 Court has inherent jurisdic- 
tion to deal with allegations of misconduct 
of arbitrator, even though the award is not 
made. 146 I C. 1081=1933 P. 566. Legal 
“misconduct” ensues where the arbitrator's 


whatsoever manner he might see fit to arrive 
at, he cannot be said to be guilty of such 
misconduct. 20AX.J. 125=64 I C 934; 29 
O.C. 258=94 1.C. 162=1926 0 383; 119 1.C. 
529=1929 S. 200. Where certain proceed- 
ings were referred to three arbitrators and 
It appeared that the parties knew that arbi- 
trators might be exammed as witnesses and 
two of them were so examined subsequently 
each on one side, held, that the award and 
decree were not vitiated. 34 C.WN. 689. 
There is no doubt that if the arbitrators vse 
knowledge or informatton derived front 
other sources and if they fail to communi- 
cate to the parties what they so know and if 
the party making objection is prejudiced, the 
award would be invalidated. But where a^n 
arbitrator has been selected because of his 


or umpire’s piocedure is so irregular as to 
be opposed to the principles of natural 
justice Where an opportunity is afforded 
to one side to get an advantage with the 
arbitrator over the other, either by lack of 
notice, or by the absence of the other side, 
and where there is even a remote possibility 
ot the advantage so obtained unconsaously 
influencing the mind of the arbitrator, the 
proceedings are vitiated by a breach of the 
principles of natural justice. Where an 
umpire sends for one of the parties alone 
and asks him to sort the papers and re- 
arrange the records and to find out certain 
exhibits 111 the case for him, he is not guilty 
of misconduct, as the act is a mere ministerial 
act and does not vitiate the award of the 
umpire. 59 B. 208=155 1 C. 669=37 Bom.L. 
R. 69=1935 B. 127. There is a duty upon the 
arbitrator to disclose material facts which 
might reasonably be held to have prevented 
any of the parties to the arbitration agreeing 
to his appointment as arbitrator An arbitra- 
tor failing to disclose such facts is guilty of 
misconduct. But the failure of an arbitra- 
tor to disclose the fact of his indebtedness 
to the fathei-in-law of one of the defen- 
dants would not amount to misconduct 
where the debt due by the arbitrator is an 
ordinary business debt. 4 A W R 852=148 
I C 1168=1934 A L J. 694=1934 A. 658. Per- 
versity is misconduct. 14 I.C. 978=5 Bur.L 
J. 55. Error of law, if misconduct 42 A. 
277=18 A.L.J 241=58 I.C 585. Not hearing 
parties is misconduct. 25 Bom L,R. 392— 
1924 B. 149, Irregularities in procedure 
may amount to misconduct 36 A. 336=12 
A.L.J. 537=27 M.L J 181 (P C.) , 85 I.C 424 
=1924 B 149; 130 I.C. 833 (Taking third 
paity’s opinion). 130 1 C 833 (Omission to 
examine necessary witness). 1930 M. 645 
(Receiving evidence of one party in absence 
of other paity). Where the terms of refer- 
ence to arbitration do not authorize the 
making ol private enquiries, an_ arbitrator 
making private enquiries, is guilty of legal 
misconduct. 4AL.J.159,20 A.L.J, 117^5 
I.C. 779. See also 26 0 C. 107=74 I.C 401 , 
10 1 C. 450=13 CL J 399 , 49 I.C. 303=9 P, 
W.R. 1919. But if the parties had expressly 
bound themselves to abide by his decision in 


personal knowledge of the matter m dispute. 
It would not be misconduct on his part to use 
his personal knowledge in coming to a 
certain deasion, although in such cases it is 
desirable that he should tell the parties vhat 
his personal knowledge is and give an oppor- 
tunity to them to adduce evidence sufficient 
to vary his views. 41 L W 104=1935 M. 152 
=155 I C. 1059=69 M L J 558. Where an 
award has not been substantially affected by 
any knowledge or information possessed 
or obtained by the arbitrator and parties are 
not piejudiced by such an error on the part 
of the arbitialor, the Court will not inter- 
fere. (Ibid) An arbitrator should proceed 
in his investigation in a proper manner and 
take evidence m the presence of the parties. 
Whether his conduct amounts to “mis- 
conduct'’ so as to vitiate the award is a 
question to be decided by the Court which 
considers it under para. 15, Sch. II, C P 
Code Simply because the arbttialor asks 
a Person certain questions relating to the 
accounts in the absence of the parties, it 
cannot be said that he misconducts himself 
7 RP 261=152 IC. 838=1935 P. 16. 
Where It appears from the award that the 
arbitrator in arriving at the decision was 
influenced by secret inquiry about the case 
made by him after recoiding the evidence 
and by the opinion of third persons about 
the merits of the case, his conduct amounts 
to judiual misconduct and vitiates the award. 
1931 L. Ill Private enquiries when justi- 
fiable. 67 I.C 866=1922 L, 480, 1936 AM. 
LJ 55; 1936 N.29I. The extent to which 
an arbitrator may seek outside advice upon 
matters of law is difficult to prescribe m 
general terms. Where the language of the 
award indicated no more than that the um- 
pire took advice upon the general rules of 
law bearing upon the case and did not mean 
that he left to an outsider the burden of 
deciding any issue in the case instead of exer- 
cising his own judgment thereon, the umpire 
cannot be said to be guilty of misconduct 
and the case against him m this respect is 
not strengthened merely because the umpire 
in the exerase of ®cfw 

state a special case. 1^34 LC. 

N. 1287=1931 P.C. 289=61 M.L. J. 623 (P.C). 
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(b) cithej party having been guilty of fraudulent concealment of any 
matter which he ought to have disclosed, or of wilfully misleading or deceiving 
the arbitrator or umpire; 

(c) the award having been made after the issue of an order by the Court 
superseding the arbitration and proceeding with the suit or after the expiration 
of the period allwed by the Court, oi being otherwise invalid. 


Moies. 

S<rc 145 1 C 329=1933 L. S38. Kefusal 
to call witnesses produced by either party. 
12 CW.N. 569. The failure to hear the 
parties and, if necessary, their witnesses, 
unless absolved therefrom, by the terms of 
submission amounts to misconduct on the 
part of the arbitrator within the meaning of 
Para. IS. 162 1.C. 772=1936 R. 191 Also hear- 
ing one side and declining to hear the other 
side. 27 M. 255, 9 A. 253 But when an 
arbitrator communicates the private infor- 
mation to the other arbitrators and parties 
who can check the information and contra- 
dict It, the award will not be vitiated. 41 M. 
L.J. 276 Examining witness m the absence 
of parties and making enquiries behind their 
back 44 M.L. J. 263=73 I C 470 ; 8 L. 329= 
101 1 C. 153 (1J=1927 L. 425; 1930 M. 646; 
1936 N. 291. Simply because the arbitrator 
asks a person certain questions lelating to the 
accounts m the absence of the parties, it 
cannot be said that he misconducts himself. 
152 IC 838=1935 P. 16. Examimng the 
witness of one party in the absence of the 
other party is an irregularity which amounts 
to misconduct 34 C.L.J. 39 See also 133 1. 
C 522 (2)=1931 M.W.N. 451=1931 M. 619. 
But such an irregularity can be cured by 
waiver. Private communication with 

parties is misconduct L.R. 3 A. 84. Ex parte 
procedure, if misconduct. 33 1.C 467. Arbi- 
trators when justified in hearing case ex 
parte. 47 C. 29=56 1.C. 325 ; 53 I C 337=13 
S.L.R. 75; 27 1.C 526=8 S.L.R. 136. Deci- 
sion without taking evidence is fatal to the 
award in the absence of agreement that an 
arbitrator should decide a dispute on his 
own knowledge of the facts 42 A 1^=18 
A.L.J. 78=54 I.C. 443 See also 49 M.L J, 
115=1925 M. 10^ Delegation of functions 
IS misconduct 31 I.C 33=22 C L.J. 237. 
Just as a Comt cannot be held to blame if it 
alters a rough draft of its judgment before 
pronouncing it, similarly an arbitrator cannot 
be condemned for altering what he had not 
finally decided and pronounced. Hence 
change of previous intention before the 
award is made IS not misconduct. 158 1 C 
379=1933 L. 491. The absence of an arbi- 
trator cannot be deemed to amount to miscon- 
duct, where it is clear that no business of a 
disputed character was gone into during the 
absence of the arbitrator and where the 
decision of the arbitrators is that of all the 
arbitrators, (2 C L J. 61., Rel. on.) 34 CW. 
N.689. Where the parties agreed that the 
rase should be decied by three arbitrators, 
but the enquiry was made and the award 
given by two arbitrators alone, and where 
the parties never agreed to accept the deci- 
sion of two arbitrators alone, held that the 
action of the two arbitrators m proceeding 


alone m such way was undoubtedly miscon- 
duct. 1936 N. 291. An award given without 
applying the mind to the question really in- 
volved in the case is not binding 34 M. 453 
=38 I.A. 169=21 ML.J. 1110 (P.Q. 
Leaking out of contents of award before pro- 
nouncement, when arbitrator had not taken 
any of the parties into his confidence would 
not constitute misconduct 125 I.C. 552=1935 
O.W.N. 5^=1935 Oiidh 349, Nor the writing 
of part of the award by a third party at the 
dictation of the arbitrator. {Ibid) An 
arbitrator can conduct business in any way 
he thinks best and is not fettered b^ lules of 
practice or procedure obtaining in Courts. 
13 1 C. 520=14 O.C 308. See also 113 1.0. 
785=1929 0. 1. Arbitrators can use their 
personal knowledge of trade usages 41 B. 
518=37 I C 271=18 Bom L.R. 532 See also 
28Bom.LR 986=97 I C. 673=1926 B, 527 , 
114 I.C. 367=1929 M. 144. But see 57 I.C, 
604 In practice it is advisable that the 
arbitrator should acquaint the parties oi his 
personal knowledge, so that the parties may 
alter his opinions by adducing evidence, if 
necessary. ^ Bom L.R. 9^=1926 B. 527. 
An honest admission of evidence in violation 
of rules of evidence is no ground for setting 
aside an award, 38 B 60=15 Bom L.R. 392, 
Admitting in evidence and absence of in- 
quiry regarding legality of vouchers passed 
by minors, when not objected to by parties in- 
the course of arbrtration proceedings, would 
not vitiate the award. 164 I.C. 296=1936 L. 
492. Nor refusal to summon witnesses cited 
by party 39 1,C. 767, When an award is set 
aside on the ground of misconduct, the 
Appellate Court cannot pass a decree in terms 
of the award 4 A.L J. 256. 

Para IS (1) (b) ’—Failure of a party to 
disclose to the opposite party his relationship 
and monetary dealings with arbitrator 
amounts to fraudulent concealment, and 
would be good ground for setting aside 
award. 155 I.C 522=1935 O.W.N. 582=1935 
Oudh. 349 Where the opposite party coming 
to know of such relationship omits to object 
to the arbitration in ignorance of his rtght to 
revoke, the omission does not operate as wai- 
ver, as there can be no waiver without full 
knowledge of one's legal rights. {lh\d) 

Sub-Para. (1) (c): Award outokume— 
Validity of.— Under Sch. 2, the time fixed in 
the agreement for giving the award can be 
orally extended But where the time has not 
been extended, an award given after the time 
fixed m the agreement is not valid and bind- 
ing on the parties. 145 1 C. 129^1933 L. I7f 
In an, arbitration under the orders of Court, it 
IS sufificient if the award is made, that is, 
completed and signed by the arbitrators, 
within the time fixed by Court, it is n^ 
necessary that it should actually reach the 
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(2) Where an award becomes 


Notes. 

'hands of Giurt withm such period to make it 
valid. There is nothing in para IS to indicate 
that there is any necessity for the award 
being submitted or delivered or filed in time 
in order to maintain its validity. “Made” in 
the rule^ does not mean delivery, because 
‘making" and “delivery” indicate different 
stages. 38 CW.N. 784. The fact that an 
award has been filed beyond the period 
allowed _ by Court may be only a ground for 
setting it aside, and obviously, if not set 
aside, it is a valid award. AndCourt has j uris- 
diction to refuse to set aside an award, even 
where It is made after the expiration of the 
enod allowed by it. The jurisdiction will 
e exercised on the ground of justice, equity 
and good conscience. lOO.WN. 1177=1933 
0. 563. 

Exceeding terms of SEFERENCE.—An award 
-of the arbitrators travelling beyond the 
refeience and not warranted by the terms of 
reference is unenforceable. 151 1 C. 338=1934 
A. H7 Its validity can be challenged under 
this para. IS. 1935 O.W N 1036=158 I.C. 11. 

Excessive costs awarded by arbitrator.— 
An arbitrator who was asked to decide a suit 
was authorized to deal with costs as they 
would he dealt with by Court The arbi- 
trator dismissed the plaintiff’s suit but under 
the circumstances of the ca«e allowed him 
costs to the extent of Rs, 2,000 even though 
the ordinary costs in the suit were only about 
Rs. 100 and even though the plaintiff had not 
claimed any special costs either in the suit or 
before arbitrator Held, that the part of the 
awaid dealing with costs was not separable 
from the rest and that the whole award 
should be set aside. 146 I.C 439=27 S.L.R. 
327=1933 5 295. 

Arbitrator filing awiird which one of 
THEM REFUSED TO SIGN.— The failure of one 
•of several arbitrators to sign an award may 
have a different effect in different cases, 
but if one of the arbitrators withdraws from 
the arbitration altogether and refuses to co- 
operate with his colleagues, and they never- 
theless proceed to give an award without 
his help, that must amount to misconduct 
But if the arbitrators had arrived at a deci- 
sion but merely waited to sign the award, and 
in the interval between the decision and the 
signing of the award, one of them changed 
his mind and refused to sign it, it does not 
necessarily follow that the arbitrators have 
been guilty of misconduct in framing the 
award and filing it in Court. 152 I.C. 929= 
1935 A. 90. 

Compromise BY parties accepted by arbi- 
trators WITHOUT SANCTION OF CoURT.— 
"Where a partition suit is referred to arbi- 
tration and the arbitrators accepted a com- 
■promise consented to by all the parties and 
by the guardians on behalf of the minors but 
without sanction of the Court under 0.32, R. 

7, the absenceipf the Court s sanction does not 
render a decree passed on the compromise 
void, but only voidable at the option of the 
•minor ; and no other party can call it in qucs- 


)id or is set aside under clause (1), the 


bon except the minor on attaining majority 
or before then through a next friend But 
the very guardians, who had consented to it, 
cannot subsequently plead that their consent 
will not affect the right of the minors (58 
C. 628 and 29 C, 167, Ref.) 38 L.W. 927=1933 
M. 862=65 M.L.J. 755. 

Arbitrators taking fees from one side 
ONLY- Other side unable to pay —It has to 
be emphasised that though the aibiirators in 
proceedings referred to them are entitled to 
payment of their fees in respect of the award 
they make, yet they should avoid altogether 
a method of collecting their fees which lays 
them to imputations of corruption, or at any 
rate, prejudice— however unfounded such 
imputations might piove to be on close exa- 
mination It IS generally undesirable, not to 
say improper, for arbitrators to take money 
from one side only be lore the award is 
actually made Such taking of money from 
one of the parties singly before the making 
of the award would be sufficient cause to 
set aside the award. Where the whole sum 
of money was in the first instance paid by 
one of the parties, but half of it was pro 
vided by way of accommodating the other as 
the latter was unable to pay his half-share, 
and the latter did not object to this, and 
it also appeared from the minutes of the pro- 
ceedings that the whole matter of payment 
of fees was one of mutual arrangement be- 
tween the contending parties, it cannot be 
said that the arbitrators were guilty of mis- 
conduct or were influenced m their decision 
by the manner in which their fees came into 
their hands. Though it would have been 
wiser for the arbitrators, when one of the 
parties was not in a position to pay his share, 
to have proceeded and completed their award 
and then retained their award until such 
time as their fees were paid by the party in 
whose favour it was m fact made, the arbi- 
trators aie not guilty of such misconduct as 
would require the setting aside of their 
award. 38 CW.N. 784. Reference of cross- 
suits— Agreement of parties that proceed- 
ings in one may be used to determine ques- 
bons in the other— Arbitrators proceeding 
on that basis— Omission to set out issues— 
Award not invalid. 38 C W.N. 7W. It is only 
one Court, namely the Court which refers the 
case to arbitration, that should finally decide 
the quesbon whether the award is invalid, 
not only for the reason specifically mentioned 
in O (c), but on other grounds also. 163 I. 

C 380=38 P.L.R. 725=1936 L. 466. 

"Or being otherwise INVALlD’'—lNTERpm- 
tation OF —The words "or being othei wise 
inralid" in Para. 15 (1) (c) cannot be con- 
strued as being ejnsdem generis with the two 
preceding grounds of invalidity. The legis- 
lature by inserting those words intended and 
provided that every ground upon which the 
validity of the award in law could be chal- 
lenged should fall within the ambit of para, 

15 (1) and could be relied on as a ground for 
setting aside the award. 12 R, 675— 1» I.C 
414=1935 R. 94. The last ground m cl. (c> 
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Court shall make an o’-der superseding the arbitration and in such case shall 
proceed with the suit. 


Notes. 

is not to be taken efusdem geiieru with 
the grounds mentioned beloie. need 
not be some ground akin to corruption or 
misconduct oi the arbitrator. 150 I.C. 
222=1934 AiJ. 473=1934 A. 95. An 
objection to the validity of reference to 
arbitiation comes within the purview of para 
IS. 1936 A.L.J. 1333=1937 A. 65 (FB.)=167 
I.C 99 (1935 A.W.R. 1182=159 I.C. 441=1935 
A. 1014 overruled,) 

Applications to set aside Award.— An 
application to set aside an awaid falls with- 
in para. 15 and does not include proceed- 
ings undei paras. 12 and 14 1913 A4.WM 

338=24 M.L.J. 483 Ser also 10P.LT.S3= 
1 IS I.C. 680 , 7 P.L T. 644 No form is pres- 
cribed for an application to set aside award. 
45 B. 1071=23 Bom LK. 014. 

Appeal from IDecbee on an Awaru.— An 
appeal lies on the ground th.Tt the su-callcd 
award was never delivered by the arbitrator 
and was in fact and in law iio award at all 
29 A. 439 No appeal lies fiom a decree on 
the sole ground that the arbitrator was 
guilty of misconduct 29 A. 457 (FB.) 
See also 36 &om.L.R. 1222 ; 45 A. 441=21 A 
L.J. 326; 65 I.C 50=15 SL.R. 165=1922 
Sind 1. No appeal lies against an ordei set- 
ting aside an awaid ^ A. 408; It C. 172 
But see 37 A 456=13 A.L.J. 653, 34 1 C 192, 
IS LC. 928=236 P.L.R. 1912 (Award can be 
restored by Court of appeal ) Appeal from 
order superseding awaid. See 55 I.C. 1 
Judment partly based on award and partly 
on findings of fact IS appealable. 24 A-LJ. 
705=96 1.0 531=1926 A 567. 

Revision — An order setting aside an 
award on the ground of misconduct is not 
liable to revision. 26 B. 551 ; 6 OWN. 816 
=1929 0. 493 ; 34 Bom.L.R. 370=1932 B. 232. 
But see contra 27 A.L.J. 918=1929 A 743, 
51 A. 1010. See also 5 A. 293 ; 47 A. 910= 
1925 A 566 As to finality of award, see also 
17 0.C 33=18 CWN 426=27 MLJ 
128 (P.C.); 27 A.L.J 918=1929 A 743. 
Where only some of the arbitrators take 
part in the heaiing, but no objection is then 
taken and the merits of the award are 
not affected thereby, an order confiiraing 
such award is not open to levision on 
this ground. 38L.W 927=1933 M 862=65 
M_L.J, 755 Where the validity of an a waul 
is impugned on the ground that the arbitiatoi 
held His enquiry in the absenceof the objector 
and the latter applies to Court to summon the 
arbitrator as a witness to substantiate his alle- 
gation, the refusal of Court so to do is not 
onlya material irregularity but is an illegality 
and the order passed by the Court filing the 
award and passing a deciee on its basis is 
improper. 145 I C. 329=34 P.L.R. 397=1933 
L.538, a/ro 1933 0. 327, The object of 
para, 15 is to give finality to a decree passed 
in accordance with the decision of the arbi- 
trator. If the party concerned fails to im 
peach the award before the Court making the 


reference or if his objection to the validity 
of the awai d is disallowed and a decree u 
passed in accordance therewith, the award 
becomes final and the decree passed upon it 
IS not open to appeal or revision. ] 52 1 r oa 
=11 O.W.N. 12U3. also 1933 A. 924 

Right of Separate Suit — Where the 
proceeding has assumed the character of a 
reference to arbitration it is governed by the 
second schedule and the party cannot insti- 
tule a sepaiate suit It cannot be said 
that there cannot be arbitiation proceedLgs 
until a valid reference has been matfe. 
Court lias juri.sdiction to entertain objections 
to the validity of the award and a separate 
.suit for that pm pose will not lie. There- 
medy lies under para. 15(1), 32Bom.L.R. 
389. Where the power of attorney did not 
anlhorise the agent to lefcr to arbitration 
but nevcitheless the agent inferred a pending 
suit to arbitration and an award was passeo] 
the principal who was not aware of the 
rcfeicncc and came to know of it only after 
the proceedings were (IV n. IS entitled to in- 
stitute a suit challenging the validity of the 
award, ife need not file a petition to excuse 
the delay and uige Iils objections under para. 
15 of Sch If. 1933 M.W.N 1475. When the 
question raised relates to the validity of the 
reference itself, the validity of an award 
following upon the refeiencc can be challen- 
ged by a suit. 'I'he pai ty so objecting is not 
bound to take procteclings iimlei Paia. IS. 
1935 A M.LJ 89 

[.imitation.— The tiniitalion Act is cer- 
tainly applicable to arbitiation pioceedings 
but it docs not necessarily lollow that awards 
which have not been df tided m accoi dance 
with the Limitation Alt arc on that account 
invalid. In any I'ase, wheu* the defendant 
laised no such pica hefore the aibitrators 
or in the siihscriuent negotiations and the 
violation of the law of limitation does not 
appear “upon the face of the award" there 
IS no gtound tor setting it aside 133 1 C S22’ 
(2) - 1931 M. 019 Sre also <> C. 36 , 29 C 106. 

Paras 15 and 16- -if objection to an 
award i.s disallowed and a deciccispassed 
on the awaid the awaid becomes final and 
the dcci ec cannot be ch:illenc>e<l either in ap- 
peal or revision The intcrleiencc in revi- 
sion by the Hush Coinf is discu'tionary and 
such powT'i should not be exercised m such 
cases (1932 (). 156, Kel. on ) lO O.W.N, 669' 
-=■1933 0. 327 But the cjider made by the 
Coiiil, wheic it has acted illegally or with 
raateiial iireg'darily in the exeicise of its 
juiisdiction, can he challenged by way of 
revision though not by way of appeal, 
whclliei the illegality oi irregularity was 
coinmitlod before the reference to arbitra- 
tion or after the receipt of the awaid, 16/ 1. 
C 99=1936 A.L.(. 1333- 1937 A.6S(F.B.). 
Para IS (1) (c) .shows that all objections 
.igainst the validity of an award can be 
brought in the Court making the refwence, 
the words “or being otherwise invalid' being 
wide enough to cover all kinds of objections’ 
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16. [S. 522.] (1) Where the Court sees no cause to remit the award or 
any of the matters referred to arbitration for re-con- 
Judgment to be according sideration in manner aforesaid, and no application, 
to awar . made to set aside the award or the Court has. 


Notes. 

to an award. When once a decree is passed 
in terms of an award, an appeal is not com- 
petent against the decree on the ground that 
the reference to arbitration was invalid as 
all the interested parties did not join in 
making the reference, and revision will be 
more objectionable than an appeal. 159 1 C. 
1041=1936 O.W.N. 16; 163 1.C. 380=38 P.L 
R 725=1936 L. 466 

Para 16. Right of Suit.— The intention 
of para. 16 15 to give finality to a decree 
passed in accordance with the decision of 
the arbitrator. 9 O.W.N. 191. No suit 
to set aside an award is maintainable, the 
proper way being an application to the Court 
to set aside the aivard. 56 1.C 677=13 Bur. 
L.T. 34 Nor a suit on the original claim 
which has become merged in the award. 33 
I.C. 554=8 L.B.R 157 See also ^2QomL.R. 
389, 1935 L. 134. The provisions of the 
para, are applicable to appellate Courts 10 

A. 8 

Powers of Court —In delivering the judg- 
ment Court must confine itself to plaintiff's 
claim and give a decision thereon 14 W.R 
369, and cannot grant interest when the 
awaid does not grant it 23 W R 105 When 
an award giants maintenance m perpetuity 
Court will not pass a decree to that effect 7 

B. 151. Court can separate the valid part 
from the invalid part of an award 16 P W. 
R 1913=17 I.C 684. The w ord ‘award' in 
the last sentence must be understood to mean 
an award as given by ihe arbitrators and not 
as amended by the Court 8 A. 449 (452) 

Form of award —An awaid stated “I am 
of opinion that the plaintiff's case is not 
proved. I accordingly recommend the Court 
to dissmiss the suit of the plaintiff with 
costs" It was contended that the award 
was invalid in form and that it should say 
"I dismiss the suit" Held, overruling the 
contention, that the function of an arbitrator 
IS to come to a decision on the issues which 
have been referred to him and when his 
award is received the Court decides the suit 
and it is not for the arbitrator to dismiss or 
decree the suit 1935 A. W.R. 190=1935 A.L. 
J 396=159 1 C 35=1935 A 372. 

After the Time for Making such Appli- 
cation HAS Expired— Court should give 
time to enable a party to apply to set aside 
an awaid 1906 AWN. 221. See 
Art 158, Lim. Act Under para 16, 
Court should not pionounce judgment withm 
ten days of the receipt of the award, which 

the period under Art. 158, Limitation Act, 
for putting in objections to the awaid. 152 
I.C. 157=1934 M 619=67 M.L.J, 377 A 
decree passed before the expiration of such 
time is liable to be set aside. 9 I.C 197 (2)= 
21M.LJ 444 See also 25 A.L.J. 787=102 
I C. 608=1927 A. 614. Such decree can be 
set aside by High Court only under S. US and 
I-1S6 


no appeal lies. 45 B. 832=22 BQm.L.R. 1454 
=59 I.C. 811. An appeal against such a 
decree can be treated as a revision 191Z 
M.W.N 1232=17 I.C. 431; 9 I.C 197=21 
M.L.J 444. An order refusing to hear such 
objections as lime-barred is liable to be set 
aside in revision. 96 PLR. 1915=28 I.C 
427. It IS not necessary to allow 10 days 
where an award has been accepted by the 
parties. 27 P.W.R. 1914=23 I C. 591. 

27 N.L.R. 240=134 1.C. 282, but see 34 I.C 
845 (Sind). Where such objections were 
dismissed for default, and decree was passed 
on the award, Court cannot refuse to enter- 
tain a subsequent application for restoration, 
of the petition of objections. 18 A.L.J . 756 ■= 
57 I.C 200. 

Appeal and Revision.— No appeal lies from 
a decree based upon judgment pronounced 
in accordance with an award except upon 
one or other of the two grounds prescribed in 
para. 16 (2) No appeal lies on the ground 
that the award was invalid and therefore no 
valid decree could be based upon it 12 R 
675=156 I.C. 414=1935 R 94 See also 152 
I C 838=1935 P 16,1936 R. 240=163 I C 
590 A revision is however competent. 39 
PLR. 51 No appeal lies from a decree 
made in accordance with an award, it is 
immaterial whether the validity of the award 
is challenged on the ground of the illegality 
of the procedure of the arbitrator or on ac- 
count of the invalidity of the reference 
which constitutes the foundation of bis 
authority 13 L. 528=136 I C. 11=1932 
L. 239 But an appeal will he from a 
decree passed in accoi dance with an award if 
such decree has been passed without allowing 
to the parties the time prescribed for filing 
objections 29 A. 584 Appeal will also lie 
where the Court did not pronounce 
judgment in accordance with award, but 
in accordance with its modification of the 
award. 153 I.C 764=1935 P 109. Although 
the intention of para. 16 is to give finality to 
decrees passed in accoi dance with the dea- 
sion of the arbitrator yet it cannot be said 
that m no possible case can a revision be en- 
tertained against such decrees If for instance 
It can be shown that the lower Court acted 
altogether without jurisdiction in passing a 
decree in terms of the award, it would be 
permissible to entertain a revision under 
S 115. 146 1 C. 582=10 O.WN. 1196=1933 
0. 547. Where a decree has been passed in 
accordance with the award, it cannot be 
interfered with in revision unless the decree 
discloses some excess or defect of jurisdic- 
tion or irregularity m the exercise of juris- 
diction. If the award is incomplete, it is the 
duty of the objector to apply to have the 
award remitted under para. 14 But where 
the objector failed to object to award in trial 
Q)urt, the High Court cannot m revision 
interfere with flic decree passed in accoi dance 
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refused such application, the Court shall, after the time for making such appli- 
cation has expired, proceed to pronounce judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and no 
appeal shall he from such decree except in so far as the decree is in excess of, 
or not in accordance with, the award. 


Notes. 

with the award. 38 L, W. 330=1933 M. 697= 
6S M.L.J 376 Where the Judge refuses to 
consider the objections to an award on the 
ground that they were time-barred, and a 
decree is passed in accordance with the award, 
no appeal lies and an application for revision 
is competent. 142 LC. 835=1933 k. 38, 
Where an award is made according to law no 
appealHes. 29 B 285 See oko 14 1 C 455= 
9AXJ 258. No appeal lies from a decree 
purporting to follow an award except on the 
ground that it is not based on an award or in 
other words there is no award, 12 Lah.L.J. 
89, 36 C.W N 1069=138 1.C. 848. See also 31 
P.LR. 81=1930L.219; 10 L. 871=31 PI,.R- 
165; 3J P.LR. 337=120 1.C 673=I930L.219. 
(No second appeal lies) 52 C.L.J. 2^. No 
appeal lies from a decree which is in ac- 
cordance with an award made by the arbitra- 
tor. The mere fact that the validity of the 
reference is impeached by a party on the 
ground that she was not a party to the refer- 
ence does not take the case out of the ambit 
of the rule. 12 L. 408=32 P.L.R. 44=1931 L. 
126 Para. 16 contemplates an award made 
in a case where there has been a vahd sub- 
mission to arbitration. Where the reference 
itself IS impugned for want of consent of the 
parties interested an appeal will lie agamst 
the decree passed on the basis of the invalid 
award. (25 C W.N. 832, Relied on.) 
34 CW.N, 813. See also 58 C. 628 
=35 CW.N 238=1931 C211. There must 
be strict ronfonnity with the provision of (. 1. 
(1) of this para. 49 A. 178:^4 1036 

Matters outside the arbitration proceedings 
are open to appeal 39 M 853=32 1.C 881= 
30M.L.J.46S; 52 C.L.J.298 Where Court 
•did not pronounce judgment according to the 
award but in accordance w'lth its modifica- 
tions of the award, an appeal will he from 
such a decree. 153 IC. 764=1935 P. 109. 
Decree on an award overruling the objections 
•of a paity wilhout giving him an opportunity 
to substantiate them by evidence is revisable 
but not appealable. 3 LL.J. 487=20 P.L. 
R. 1922 ; 37 1 C- 400=3 O.L.J. 583. A second 
appeal is maintainable when the Court of 
£rst instance sets aside the award and passes 
A decree on the merits and the lower appel- 
late Court sets aside that decree and passes 
A decree in accordance with the award. 4 
•O.WN. 1085 (F.B.). See also IS3I.C.764= 
1935 P. 109. An appeal lies from an order 
■directing a private award to be filed even 
though Court has passed a decree on its basis, 
38 A. 380=35 IC. 833=14 A.LJ. 481. But 
where Court had granted frequent adjourn- 
ments on the ground that the dispute had 
tbeen referred to an arbitrator, such orders 
Amount in substance to a reference by Court 
and no appeal will lie. 39 A. 401=15 A.L.J, 
■452. An order refusing to file an award is a 


decree and is appealable. 27 M. 255. Where 
the validity of the ai\ardisin question an 
appeal lies. 11 C. 37 (41) ; 49 I.C. 262 Also 
when award is shown to be illegal and void al 
imho. 24 C.469 (472) ; 1903 A.W.N 159 But 
no appeal lies after passing of decree, even 
though award could have been set aside by 
objections being raised under para. 15. 39 C 
822=18 I.C. 69. See also 18 C L J. 35=18 C. 
W.N. 626 , 19 I.C. 405 ; 29 C 167 , 18 M.LT. 34 
=31 LC 206 Cases where no appeal or revi- 
sion will lie. See2Sl.C. 583=1914 M W.N. 
865 ; 38 M. 256=25 M,L.J 507 ; 34 1 C 845=9 
S.LR.183, 104 1C 202=1927 L. 362. When 
objections are overruled, no appeal lies 1 
P,LJ. 306=35 1 C. 358. An order determin- 
ing that there has been no valid reference to 
arbitration IS a decree. 25 C 757 (F.B.);18 
A. 442 (F.B.) ; 18 M 423 (F.B.) .8 C.W N 
916, -290 167; 33 C 899. Where after the 
matter in dispute in suit was referred to 
arbitration and an award passed the objec- 
tions of the petitioner were rejected and 
Court proceeded under para 10 to pronounce 
judgment according to the award, held, tbzt 
the order was of an interlocutory nature and 
incapable of being revised. 143 LC. 309=34 
P.LR. 651=1933 1.692. 

Agreement 10 befer—Several Defendants 

REPRESENTED BY SAME COUNSEL— AGKFEMENT 

SIGNED BY Pleader — Validity— Appeal.— 
Under Sch. II, para. 16 (2), what is open to 
challenge is not the award but the decree, and 
an appeal lies only if the decree is in excess 
of or not in accordance with the award. 
Where three defendants are represented by 
one and the same pleader, whose vakalatmma 
authorises him to compromise the suit, and be 
signs the agieement of reference to arbitra- 
tion as pleader, it has to be assumed that he 
signs It on behalf of all the defendants who 
have engaged him, unless he states that he so 
signs It only on behalf of some only or any of 
the defendants take any objection to the 
arbitration proceedings. All the defendants 
are, therefore, parties to the reference, which 
is valid and binding on all. The award 
cannot be challenged and no appeal, there- 
fore, lies from the decree passed therein. 
152 I.C 838=1935 P.16. 

Revision —As to cases where no revision 
lies, see 29 C 167 ; 26 0 C 107=74 I C 401; 
134 I.C. 30=1931 A.L.J. 906. But«^9M. 
475. Revision lies on the ground of material 
irregulaiity 11 P.W.R. 1916=31 I.C. 700. 

31 1 C.458 (M.), As to when such 
decree is liable to be set aside on revision, 
see 2 L.L.J. 487 and 37 I.C. 400 cited sutra. 

Practice.— When objections are filed to an 
award, Court ought to give a chance to the 
party of proving his objection by evidence, 
and to deal with the objections judicially. 
Court ought to accept the award of the arbi- 
trator as final as regards any statement made 
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Order of reference on agreements to refer, 

17. [S. 523.] (1) Where any persons agree in writing that any difference 
, , between them shall be referred to arbitration, the 

Com ment ?o refer S “ *'■' or any of them, may apply 

arbitration. to any Court having jurisdiction in the matter to 

which the agreement relates, that the agreement be 

filed in Court. 

(2) The application shall be in writing and shall be numbered and regis- 
tered as a suit between one or more of the parties interested or claiming to be 
interested as plaintiff or plaintiffs and the others or other of them as defendants 
or defendant, if the application has been presented by all the parties, or if 
otherwise, between the applicant as plaintiff, and the other parties as defendants. 

(3) On such application being made, the Court shall direct notice theie- 
of to be given to all the parties to the agreement, other than the applicants, 
requiring such parties to show cause, within the time specified in the notice, why 
the agreement should not be filed. 


Notes. 

by him in the award as to the conduct of pro- 
ceedings, without taking evidence m the 
matter or finding that the evidence adduced 
in support of the objections is insufiicient. 
1S2 1.C. 157=40 L.W. 364=1934 M. 619=67 
ML.J 377. 

Para. 17: Scope of Para.— i'ee 137 l.C. 198 
=1932 A L J 331. The uie of the word 
'‘may’’ in the rule shows that the provisions 
of the second schedule are permissive and 
not mandatory. 8 0 W.N 71 An applica- 
tion under para. 17 of the second schedule 
asking the Court to file an agreement to refer 
a dispute to aibitration does not amount to a 
suit within the meaning of S. 80 of the Code. 
13 L. 672 This para, does not apply where 
there is a pending luit which affects the sub- 
ject-matter of the reference to arbitration 30 
C 218 (226); 115 P R 1912=15 1 G 140. See 
o/jol7P.R. 1911=91,0 195 . 40 l.C 38=4 
O.LJ.131, 54 8.197=31 Bom.L.R. 1403= 
1930 B, 98 Wheie there is no matter of 
difference between parties there can be no 
reference. 30 0 831 ; 21 B. 335 (342) ; 2 ^L. 
J. 493; II CW.N 1152. No reference in 
anticipation of future differences. 12 1 C 639 
=SS.LR 92. Where an agreement relates 
to the division by metes and bounds of 
revenue-paying land wherein there is also a 
dispute between parties as to title, the lands 
concerned can be validly made the subject- 
matter of an award and a decree under para. 
17. 1221.0 724 

Applicability of Para,— Where a contract 
of insurance between the parties is finally 
accepted in a presidency-town and a clause in 
the contract provides for a reference to arbi- 
tration in case of a dispute arising as to any 
right or liability of either party, the provi- 
sions of the Indian Arbitration Act would be 
applicable and not of Sch II 1937 A.L J. 98 
—1937 A 208. Where an award is made by 
arbitrators under the Arbitration Act, under 
an agreement contained in a contract between 
the parties, an application to file such au 
award cannot be made under Para* 20 An 
agreement of that kind falls under Para. 17, 
and the proper procedure is to apply to the 
Court for enforcing that agreement, the 
Court is then to make an order of reference 


Para. 20 refers to a reference by the parties 
to arbitration about any dispute that might 
have arisen between them, while Para. 17 
applies to future disputes. 38 Bota.L.R. 607 
=1936 8.401. 

Essentials of a Valid Agreement to 
refer —Agreement should be m writing. It 
IS not necessary that it should be in form of 
written contract signed by parties so as to be 
an instrument or document But it is neces- 
sary that there should be some writing which 
should embody the whole of the agreement. 
1935 A W.R. 964=1935 AL.J 998=156 1 0 
904=1935 A. 886. The agreement to refer 
must clearly define the powers of the arbitra- 
tors ^ 16 C. 482 ; 11 C 232 Para 17 does not 
require that arbitrators should necessarily be 
named, in the agreement. 35 P.R 191 1=9 l.C 
655. Arbitrators who are left for future 
election cannot be said to be “named” in the 
agreement. 20 B. 232 (236) The application 
need not now be made by the parties in person 
or by their re<;pective pleaders specially 
authorized in writing in this behalf. See 24 
C. 459. The application is not a suit though 
it has to be registered as a suit. 61 1 C 390= 
6P.L; 287. 

All the Parties interested.— The parties 
who are materially interested in the suit 
should join in the application 10 W.R, 171 , 
17 0 37; 4 CL R 65; 24 A 229 An award 
on a reference not aCTeed to by all the parties 
interested is invalid m law. 9CW.N. 873. 
See also 17 M.L J. 394. But we 33 O 899 and 
11 CW.N. 1152 The agreement for refer- 
ence must be executed by all the parties. 38 
I C. 577=9 Bur L.T. 253. In a suit for wind- 
ing up a partnership, a petition to refer the 
suit to arbitration must meet with the consent 
of all the parties 26 M. 47 , 22 A. 135 The 
father of a joint Hindu family in his capacity 
of managing member can refer to arbitration 
the partition of joint family property. 16 A 
231. Mother though de facto guardian of 
Muhammadan minors is not competent to 
agree to reference to arbitration affecting 
minor's property. 47 O 713=^ C W.N. 2^. 
Where one of two appointed guardians con- 
sents to the agreement to refer to arbitration 
subsequently but not at the time of agree- 
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(4) Where ac bufncient cause is shown, the Court shall order the agree- 
ment to be filed, and shall mate an order of reference to the arbitrator appointed 


Notes., 

meat, the agreement is not valid. 47 C. 713= 
57 1. C. W5. 

Reveeence to Arbitkation aftejj Suit— 
Peocedure —45 B. 245=59 LC. 53=22 BomX. 
R. 1048. If parties to a pending suit agree to 
refer the matter to arbitration and to with- 
draw the suit then pending, and the suit is 
subsequently withdrawn in pursuance of such 
agreement, the agreement can be hied under 
Para 17. 152 1 C 614=1935 L. 59. 

Para. 17(4).— Where the arbitrator is fully 
aware of the terms of the order of reference, 
accepts the office of the arbitrator and actu- 
ally decides the controversy between the par- 
ties by giving an award, the mere fact that the 
order oi reference was not formally com- 
municated to him is a mere trifling irregula- 
rity, and would nol vitiate the arbitration. 
167 I.C. 171=1937 Ai..J 29=1937 A 141 
(F.B.). So also where the order of reference 
Itself does nol fix the tune witlim which the 
award should be filed, but the Court subse- 
quently fixes a time-hmit and calls upon the 
arbitrator to file an award within that time 
and the award is filed, ilhid.) Unless there 
has been such a delay as to lead to the infer- 
ence that the parties had abandoned the refer- 
ence to arbitration, anything short of that 
inference cannot cut down the statutory 
period of limitation and the light to have the 
agreement of leference filed m Court. 1933 L 
18. 193.3 K. 331. Where the conduct 

of the parties, coupled with the long and un- 
explained delay of six years amounted to a 
CMcellalion of the agreement to refer their 
disputes to arbitration the agreement could 
not be filed. 54 I C. 126. The Court has no 
discretion to refuse to make the reference to 
the arbitrators nominated by the parties. 61 
IC. 390=6 P.L.J. 287, Court has no jurisdic- 
tion to make the order of reference except to 
all the specified arbitrators An agreement to 
refer becomes void if any one of the arbitra- 
tors die or refuse to act 42 1 C 911 (1)=U 
Bur L.T 160 , 44 r C. 866=71 P R. 1918. See 
also 1933 L. 18; 1933 R 331. But jee 40 I.C 38 
=4 O.L.J 131 (Court can substitute another 
m his place). Court will refuse to file an 
agreement in case the arbitrators named in il 
decline to act. 12 Beng L R, App. 13. But 
where there is a distinct provision by which a 
party is authorised to appoint another in the 
place of the one refusing to act, the agreement 
to refer would still hold good. 155 P.R. 1919 
=51 1 C. 636. The effect of the refusal to act 
of the sole arbitrator named by the parties on 
the agreement to refer to arbitration is a ques- 
tion of inteution in each case, depending on 
whether the dominant intention of the parties 
was that the matter should be referred to 
arbitration, the personnel of the arbitrator 
being merely a subsidiary questioner whether 
the essence of the agreement was to refer the 
matter to the arbitration of a particular per- 
son and him alone. The fact that the arbitra- 
tor 18 named in the same or a subsequent 
agreement is by no means conclusive. 


1933 L. 18, Couit cannot give a direction 
that in case of difference of opinion, 
the opinion of the majority must prevail 1926 
M. 11^=51 ML.J. 440. Court acts iiith 
material irregularity if it does not strictly 
comply with the terms of the agreement to 
refer to arbitration. 35 P.R 1911=9 I.C. 6SS. 
On this sub-cl. (4), see also 122 I.C. 237=3 P. 
443. 

Revocation of Acre^iment.— A party to a 
reference can only revoke his submission on. 
good grounds. 17 C 200. S ee also 20 A, 145 , 
27M. atll5. The cause for revoking sub- 
mission should be urged when a notice is 
issued under Para 17 and need not he defer- 
red till the aivard is completed 193.3 S, 68. 
Consent to reference being obtained by mis- 
representation is ground for revocaton, SO 
1 C. 637 So also relationship of arbitrator to 
one of the pai lie's 1933 S, 68 A lefercnce 
once made cannot be arbitrarily levoked. 29 
A. 49; 20A. 145; 27M.at 115. SeeaUo39' 
1 C. 349=12 P.R 1917 As to what is good 
cause for revocation, see 10 B. 381 ; 17 C. 200; 
29 C. 278. If one party to a submission has 
been guilty of such laches as to entitle the 
other party to repudiate the submission, the 
latter will not be deprived of his right to re- 
pudiate merely owing to the absence of for- 
mal legal notice of revocation 134 I C. 733= 
33 Boin.L.R. 1022=1931 Ji. 529. Parties 
prosecuting case before arbitrators cannot 
afterwards challenge the award on ground of 
jurisdiction. 42 A. 661=18 A I. J W. After 
reference is made the suit cannot be with- 
drawn 9 A. 168. A Judge can act as 
arbitrator by consent of the parties 26 M. 76 ; 
23 B 752. When he so acts, no appeal will' 
lie from his decree 10 C. W.N 835 ; 4 A L J . 
89. 

Umpire —As to the powei of Court to 
appoint an umpire, see 8 A 64 As to validity 
ot appointment of umpire as sole arbitrator 
by Court, see 134 1 C. 733=33 Bom L.R. 1022 
=1931 B 529 (2). 

Appeal— A derision passed under this 
section is a decree and an appeal lies there- 
from. 22 M. 229 An order refusing to file an. 
agreement is not appealable. 5 A. 333 (F B.). 
But see 9 M.L J. 10. Where an agieement to 
refer to arbitration was filed but, on the 
arbitrators failing to act, Court revoked the 
order of leference and dismissed the smt, 
held, the order of revocation was not appeal- 
able. 48 A 27=23 A.L J 891 No appeal lies 
from a decree passed on an award arrived at 
under Pata, 17 except m so far as it is at 
variance with the awail 160 I.C 1075=1936 
L. 617. 

Pleader's Fee in Oudh.— Proceedings 
before an arbitrator and proceedings subse- 
quent to the award aie all proceedings in the 
matter of an application made by a party 
under Para. 17, and according to R. 289 (6) 
of the Oudh Civil Rules only one-fourth of 
the fee payable to pleaders m the case of 
suits decided on merits on contest can be 
taxed. 7 0 W.N. 97=1930 0.89. 
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in accordance with the provisions of the agreement or, if there is no such pro- 
vision and the parties cannot agree, the Court may appoint an arbitrator. 

18, Where any party to any agreement to refer to arbitration, or any per- 
c, i u . 1 . claiming under him, institutes any suit against any 

U agrlemenjlnefc [o ‘>’6 arreement, or any person claiming 

arbitration. under hmi, m respect of any matter agreed to be re- 

ferred, any party to such suit may, at the earliest 
possible opportunity and in all cases where issues are settled at or before such 
settlement, apply to the Court to stay the suit: and the Court, if satisfied that 
there is no sufficient reason why the matter should not be referred in accordance 
with the agreement to refer to arbitration, and that the applicant was, at the 
time when the suit was instituted and still remains, ready and willing to do all 
things necessary to the pioper conduct of the arbitration, may make an order 
staying the suit. 


Notes. 

JuEispiCTioN— The refusal to refer to 
arbitration on the part of the other party is 
a fundamental part of the cause of action m 
an application under Para. 17 to have the 
agreement filed in Court. So where such 
refusal took place in Lahore, Courts in 
Lahore have jurisdiction to entertain the 
application, though the proposed arbitrator 
might have resided elsewhere and the cause 
of action relating to other reliefs arose else- 
where 1933 L 18 Jurisdiction— Agreement 
for reference— Application for filing— 

Refusal by some arbitrators to act— Power 
of Court to ordei agreement to be filed 
11 OWN. 1188. 

Court-fee,— The Court-fee on a memo- 
randum of appeal is an ad valorem fee com- 
puted on the value of the subject-matter in 
dispute SA 333, 

Paras 17 (4), (5) and 19 —When an 
agreement is entered into to refer a dispute 
to some named arbitrators and one of them 
subsequently refuses to act as such, Court 
cannot pass an order of reference under 
Paia. 17, nor has Court power to appoint 
another arbitrator, as that power can be 
exercised only wheie there is already an 
order of refeience 9 Luck 321=11 OW, 
N 12=1934 0. 67. 

Paras. 17, 18 and 19.— The parties had 
agreed to refer their disputes to arbitration 
and abide by the unanimous award of three 
specified arbitrators Pending arbitration 
proceedings, one of the arbitrators died The 
agieement Contained no provision for filling 
up the vacancy. One of the parties there- 
upon filed a suit and the other applied under 
Para 18 for stay Held, Court had no power 
to stay the proceedings as the agreement be- 
came inoperative on the death of one of the 
arbitrators. Any reference made by Court 
to two of the arbitrators only ,or after 
substituting a new arbitrator in the place of 
the deceased would not be consistent with 
the agreement That is a sufficient reason 
within the meaning of Paras 17 (4) and 18 
The provisions of Paras. 4 and 5 cannot 
be invoked; those provisions can only 
be applied if they are consistent with the 
agreement (vide Para. 19). 54 M. 469=32 L. 
W. 905=60 M.L.J. 676. 

Para. 18: Suit in Contravention of 


Agreement.— Court can stay such suit 61 
I.C 322; 66 I.C. 43=2 L. 335=1922 L. 353 ; 2 
L. 19=60 I.C. 776 ; 39 I.C 508=92 P R 1913 ; 
68 LC. 235=25 0 C 63=1922 0. 158. The 
power vested in a Court to slay a suit is 
pmely discretionary and can be exercised 
only on an application made for that purpose 
by one of the parties to the suit at or before 
the settlement of issues. 22 I C. 811=92 P. 
R. 1913, 68 I.C 235=25 OC.63. See also 
1930 M.W N. 1028 Discretion should not be 
exercised unjndicially or capriciously. 1937 
L 206. The existence of the award is a 
complete bar to the suit until the award is 
bet aside by a Court of competent jurisdic- 
tion 57 I.C 894. An award extinguishes 
all claims embraced m the submission and 
afterwards furnishes the only basis on which 
the rights of the parties can be determined, 
and constitutes a bar to any action on the 
original demand. 25 I C 220=7 Bui L.T. 
308. In case of an agreement to allow dis- 
putes to be tried by another tribunal, Court 
will take into consideration all those grounds 
as in a case of submission to arbitration IS 
SL.R. 88. Where after a reference to arbi- 
tration one of the parties bungs a suit against 
the other and the latter deliberately refrains 
from applying for stay of the suit he must 
be deemed to have waived his right to arbi- 
ti ation. 44 A 292=20 A L.J. 128 A party 
to an agreement to refer a dispute to arbi- 
tration IS not debarred from bringing an 
independent suit on title. 24 1 C 490=12 A. 
L J. 757. Para. 18 does not apply if an order 
for stay of a suit is vacated owing to the re- 
fusal of one of the arbitrators to act and 
the suit is proceeded with. SO I.C 879=23 
C.W N.293. Where in spite of an agreement 
to refer to arbitration the plamtiff filed the 
suit and one of the arbitrators refused to 
act, held, that the'plaintiff was entitled to a 
removal of the stay The suit was not barred 
by the agreement to refer to arbitration 64 
I.C 289=23 Bom,L.R. 511. Suit in contra- 
vention of agreement to refer dispute to 
arbitration— Suit not stayed— Award during 
its pendency — ^Validity. 157 1 C. 867=1935 L. 
916. Proper course of the party relying on 
the award. (Ibtd ) Agreement to refer to 
arbitration after institution of suit If ad- 
justment within the meaning of 0. 23, R. 3— 
Stay of suit 38 B 687=16 BomL.R. 653. 
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19. [S. 524.] The toregoing piovisions, so far as they are consistent with 
any agreement filed under paragraph 17, shall be ap- 
Provisjons applicable to pjicable to all proceedings under the order of refer- 
pfoceedHigs andcr para- under that paragiaph, and to 

the award and to the decree following thei eon. 
Arbitration zuithout the inlezvenlion of a Court. 

20 (S. 525 ] (1) Where any matter has been referred to arbitration with- 


Notea. 

When parUes have deliberately made con- 
tracts with an arbitration clause and chosen 
to select their own jorum, there is a pnma 
facie duty upon Court to respect the agi ce- 
ment. I£ difficult questions of law are likely 
to arise such as would inevitably entail a 
special caie being prepared and relerencc to 
Court made by an arbitrator the Court may 
in the exercise of its discretion lefuse to 
stay. So also, if a question of law would 
arise which is clearly outside the purview of 
the arbitration clause and other quesUons, 
though uiihin it, are so intimately connected 
with the prime question that a mote con- 
venient course would be to try the whole 
action in Com t, a stay may be refused Stay 
refused in the particular case 58 C 1107= 
35 CW.N 514=53 CLJ. 321=1931 C772 
(2). Where a contract between plamtiffs 
and defendants, providing for reference to 
arbitration in case of disputes arising out of 
the contract, is impeached by a suit by the 
plaintiffs on equitable grounds, aibitration 
proceedings which had commenced should be 
stayed pending the di'-posal of the suit 46 
I.C. 173=22 CW.N. 535. The fact that a 
small portion of the relief claimed is not 
within the scope of the arbitration clause is 
not in itself a sufficient reason for refusing 
to stay proceedings where the main subject 
of the action is within the clause. 58 C. 1107 
=134 1.C 529=35 C.W.N. 514. 

Para. 19: Scope and operation of.— Para. 
19, can only come into operation when an 
order of reference has already been made 
under para. 17. 151 I.C. 1001=11 0.W.N. 
1188. This para does not prohibit the setting 
a'side of an award for misconduct although 
the agreement states that the awaid should 
be accepted as final 6M.368, 17 M. 498. 
Order filing ot refusing to file award. 
Appeal hes. 60 I.C 590. The provisions of 
the Code apply as far as possible, to the 
proceedings under Sch. II. 62 I.C. 927. A 
mere declaratory award is incomplete and 
should he remitted to arbitrators lor com- 
pletion. It cannot be executed. 6 SJLR. 
146=191 C. 374 

Para. 20 —The arbitrators need not be 
made parties to an application under this 
para. 14 P. 855. Para 20 was devised for 
the purpose of enabling any Court having 
juiisdiction, where the subject-matter of the 
award lies within more than one jurisdiction, 
to direct the award to b filed. 37 B. 44^ 
IS BomL.R. 362. In order that a Court may 
order an award relating to immoveable pro- 
perty to be filed under Para. 20, it is neces- 
sary that Court must have junsdiction over 
the whole of the subject-matter of the 


award. And it is not open to it to pass a 
decree in terms of a poi tion onli of the 
awaid (SSM 689,Rel) 55 A 542=143 I. 
C. 571=1933 A,LJ 741=1933 A. 3S0 There 
IS no law preventing an applicant to file an 
award made without the intervention of the 
Couit, from objecting to a portion of the 
award. At the same time iheie is no provi- 
sion entitling an applicant to ask the Court 
to file a part of the award. 38PLR.8()= 
164 LC 5^=1936 L. 682. Whether it is open 
to a Court to separate a porlicn of the 
award Irom the lest of it and proceed to 
pass a decree only in respect of a part? 16 P. 
34=17 P L T. 835=1937 P. 214. But see 39 
Bom.L,R 159; 9R.480 (485)=1931 R 2S2 
(F.B ) (noted injra, under heading "junsdic- 
Itoif), A pnvate awaid partitioning the 
joint property by metes and bounds including 
agricultural land cannot be filed in Court as 
part of the award relates to the pai tiiion of 
agricultural land, over which the Civil 
Courts have no jurisdiction under S. 158 (2) 
(xvii) of the Punjab Land Revenue Act. (22 
1C 381, Foil) 1J3IC. 143 (1)=34PL.R. 
454=1933 L 732 (2). See also 17 R,D. 36=14 
L.R. (Rev.) 35 Para. 20, unlike Paras 1 and 
17, does not require that the reference 
should be in wiiting. The language of that 
paragraph does not require that there should 
be a wntten relerence. All that is necessary 
is that the Court must be satisfied that the 
matter had been referred to arbitration, that 
an award had been made thereon and that 
there was no ground or proof which would 
vitiate the award 133 1 C. 531=1931 A. 751. 
See also 33 PJLR 934 An award after 
dealing with certain ornaments which were 
ordered to be distributed among the parties 
stated, “or if any one desires to purchase 
them the market price of all these ornaments 
should be assessed and deducting the amount 
of his own share distribute the balance 
equally among the other .sharers,’* So also 
in respect of a hou.se it was provided that it 
should be sold to one of the sharers, and that 
he should pay the other sharers their shares 
in the sale price. Held, that the provisions 
in the award could not be held to be bad for 
indefinitencss and that the award was not 
invalid on that account. The most that 
could be said was that the award was only 
declaratory in that respect, but that was no 
reason for refusing to file it 39 Bom L.R 159. 
Where in an application to file an award, a 
prayer is added that a portion of the award is 
invalid and therefore in the final deciee that 
may be passed on the award that portion 
should not be included, the application is cotn- 
petent as the main prajer to file the award is 
m accordance with law, and the Court could 
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Filing award in matter re- 
ferred to arbitration with- 
out intervention of Court 

in court. 


out tie intervention of a Court, and an award ha& 
been made thereon, any person interested m the award 
may apply to any Court having jurisdiction over the 
subject-matter of the award, that the award be filed 


Notes. 

either ignore the subbequent illegal prayer or 
allow the applicant to amend his application 
by deleting such prayer. 38 P.L.R. 86=1936 
L. 682 The powers of Court in a proceeding 
under this rule are exhausted as soon as it 
decides either to file the award or refuses to 
file iL 47 I C. 960=5 O.LJ.471. The provi- 
sions of this section aie not superseded by S. 
47 of the Dekhan Agriculturists' Relief Acts. 
8 B. 20. There is no provision in the Land 
Revenue Act or m the Code, which would 
give a Court hearing cases under the Land 
Revenue Act jurisdiction to entertain an 
application under this para. 14 L R 35 (Rev ) 
=17R.U. 36, The word “matter" is not 
wider than the expression “matter in differ- 
ence" in Para. 1. 12 I C. 639=5 SLR. 92. 
Where a dispute in regard to *noney obtained 
by bribes taken dishonestly from the public 
is referred to an arbitrator and an award is 
made, the award cannot be filed in Court nor 
can a decree be passed thereon 149 1.C. 396 
=1934 ALJ 1256=1934 A 493. 

Award— A n award made out of Court 


which refers to matters not referred to arbi- 
tration, 29 M 303. An order rej'ectingan 
application to file an award is not a decibion 
that the award is bad in la wr. 43 A 108=18 
A.LJ 960, 22 Bom LR 1377=45 B 329. The 
rejection of an application to have an award 
filed in Court is no bar to a regular suit to 
enforce the rights created by the award. 55 
M. 689=139 I C 877=62 M.L.J 550 If a 
party to an arbitartion proceeding fails to 
take an objection to the ahsence ot one out 
of several arbitrators, he will be deemed to 
have waived his right to take objection to the 
whole of the inegularity caused theieby and 
the award must be filed. 67 1 C. 866=1922 C. 
181(1). So also wheie man application 
under this para, the value for the 
purpose of jurisdiction is fixed. The valua- 
tion cannot be questioned in execution pro- 
ceedings when the objection is not taken in 
the award proceedings or in ary appeal 
arising therefrom. 1936 L 63 U here a dis- 
pute between a Company and t^o others was 
referred to arbitration and a decree was 
based on the basis of the award but an objec- 


becomes effective from the date when it is 
made and not from the date when (^urt 
orders it to be filed in Court. 166 I C 947= 
1937 S. 7. A document although headed an 
award and signed by the arbitrators, which 
merely recommends a solution of the ques- 
tions referred, will not be treated as an 
award 11 C. 356. A settlement recorded 
by a person asked to act as mediator and 
agreed on by the parlies, is not an award and 
if at all It IS operative it is so only as a con- 
tract as between those who have signed it. 
53 1 C. 283 (M.) ; 48 P.L.R. 1915=28 LC 298. 
Where in a partition through arbitrators 
appointed without the intervention of Court 
the procedure of the arbitrators was in accor- 
dance with the express wishes of the parties 
and this was strongly corroborated by the 
fact that the parties attested the award, even 
though some of the property was not 
partitioned, it cannot be said that the 
award was incomplete 150 I C. 288 (2)— 
1934 L. 305 (1). When an award has 
been lost, a Court cp take secondary 
evidence of its provisions and pass a 
decree. 15M.99. See also Ih. 45=55 1 C. 
845- An award which is partly withm and 
partly exceeds the terms of the submission 
to arbitration cannot be enforced 3 M. 68 
An award may be delivered bit by bit where 
the agreement to refer provides for it 4 C. 
L R, 92. See 72 k72A. A suit for a declara- 
tion that an award was fraudulently passed 
does not he 20 M. 89. If there was no 
matter in difference between the 
there could be no reference and award 30 
C 831 , 16 C. 482, 31 C 203; 29 M 44; 27 A. 
526 ; 9 Bom L R. 259. Bat see 9 Bom L.R. at 
888. A Court should refuse to file an award 


tion was taken in execution on the ground 
that the parties had not agreed to be bound 
by the procedure under the Arbitration Act, 
held, (1) that the decree was not on the face 
of It a nullity ; (2) that in any case the objec- 
tion was not one which could be entertained 
by the executing Court. 140 I.C. 180=1933 
L.46 A plaintiff who has not earned out 
what he was directed to perform under the 
award cannot sue to enforce that part of the 
award which is favourable to him 22 C W. 
N. 66=27 CL I. 486 Award on private 
reference- Institution of suit prior to com- 
mencement of proceedings by arbitrators— 
Jurisdiction of arbitiatois— Legally of the 
contract of submission— Enquiry into;- Suit 
to set aside the award— Maintainability. 3 
L. 29b=69 LC. 583. See also 1935 L. 134. 
Where a person consents to be bound by aa 
award although it is made during the pen- 
dency of the suit, the award is binding on tht 
parties. (3 L. 296, Rel. on ) 131 I C. 126= 
1931 L 594. On a private reference to arbi- 
tration an award which is passed by the 
arbitrators and which does not partition 
agricultural land but only settles the shares 
of the parties can be validly filed m the Civil 
Court 81 P.W R 1918=45 I C. 166 Award 
alleged invalid— Decree on original cau‘’e of 
action may be granted. 33 T.C. 494=68 P.W, 
R. 1916. Para 20 does not limit the time 
for the issue of notice thereunder. 21 I C. 
298=310 PL R 1913. An application to file 
an award under this para is a suit within the 
meaning S. 16 of the Pmvincial Small Cause 
Courts Act 158 I C. 1102=1935 S. 2C8 It is 
not within the jurisdiction of a Small Cause 
Court to file an award wh'ch, though it 
directs payment of money within the limits 
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(2) The application sliall be in writing and shall be numbered and regis- 
tered as a suit between the applicant as plaintiff and the other parties as 
defendants. 

(3) The Court shall direct notice to be given to the parties to the arbitra- 
tion, other than the applicant, requiring them to show cause, within a lime 
specified, why the award should not be filed. 


Notes. 

of Its pecuniary jurisdiction, goes on to 
declare the dissolution of marriage be- 
tween the parties A Civil Court can accept 
the award passed on reference to arbi- 
tration by parties in a dispute as to the 
demarcation of boundaries under S. 41, U-P. 
Land Revenue Act, 1901. SO I C. 193=6 0 L. 
J 84. The expression “subject-matter of 
the award" means the whole matter dealt 
with and decreed by the awaid and not any 
particular portion SI I C 53=10 L.W 57 , 
12 I C. 639 A suit lies on an award even 
though It has not been filed in Court under 
Para 20 within six motiths as requiied by 
Art 178 of the Limitation Act. 2 L W 230 
=29 1 C 49 , 42 1 C. 1 16=4 O.L J. 487; 27 1 C 
31=7 Bur.L.T. 279 Where an awaid is not 
acted upon by parties, it does not bar a suit 
reearding the original rights of the parties. 
29^BomL.R. 301=101 LC 398=1927 B.237 
Arbitrators need not even give reasons for 
theif decision and are not even bound to 
recoid anything of the proceedings They 
may even Ignore any position advanced by 
the parties, as an award is not a judicial 
decision 17 LC 33=1912 M.W N 1076(23 
M.LJ 290,380.143, Ref.). Nor are they 
bound to decide a point if the parties show 
by their conduct that they did not want a 
formal deasion thereon. 17 I C 33=1912 
M W N. 1076. But they are bound to decide 
all matters in dispute m their awrai'dand 
their failure to do so cannot be condoned 
because the Court docs not sustain a conten- 
tion not dealt with by them. 17 1.C. 33=1912 
M.W.N. 1076. Where arbitrators were ap- 
pointed to partition certain property but they 
did not divide the debts outstanding but 
directed one party to pay the other a lump 
sum as the cash equivalent o C Ins share, held, 
that the arbitrators had travelled outside the 
provisions of the submibsion and that the 
award could not be filed. (27 A. 526, ReL) 
1371.0 198=1932 ALJ 331=1932 A. 348 
An award paititioning joint family propeity, 
made on reference by only some members of 
the Joint family is a valid award which can 
be filed under this para and is binding on 
those members who actually join the refer- 
ence and can be enforced against them. The 
mere fact that some members of the joint 
family do not join, does not make the award 
invalid- The award may or may not be set 
aside at the instance of third person but that 
it is not a matter which enters into considera- 
tion in proceedings under Paras 20 or 21. 
1936 Pesh 96. A person who is a stranger to 
the_ submission to icference and under no 
■obligation to abide by the award could not 
avail himself of it and could not be said to 


be a person interested in the award 69 1.C 
714=26 0 C. 1. A Court is competent to 
pass a decree on an award as modified by a 
lawful compioraise filed by the parties and 
lliat from a decree so passed no appeal lies 
except in so far as the decree is in excess of 
or not m accordance vnth the award so 
modified. 25 0 C. 213=68 1 C. 209 (31 C 516 ; 
45 B 245 . 37 B 693 , 2 L. 114, 27 A. 526 . 29 
M. 303 : 4 Pat.L J 394 ; 30 F R 1914 ; 21 C.L 
J, 248, Ref.). An award made m arbitration 
cannot be remitted to the arbitrators without 
the inter vention of the Court 7 Burl.T. 
287=24 1 C- 132 A settlement made by arbi- 
trators cannot be reopened in order to show 
errors in the account except on the ground 
of fraud 38 L J 247=43 M, 429 On this 
rule, jee a/jo 23 S.L R 349=116 I.C. 102= 
1929 S 107, 7 0 W.N. 815=1930 0.432. 
Where a party agreed to be bound by the 
decision of a Committee and although the 
Committee had no power to 
delegate its power of disposal to a new 
tribunal, it left the matter to some of it* 
members: held, that ,the award of the 
members to whom the matter was delegated 
was not binding on the party. 133 I.C. 531= 
1931 A. 751. 

Para 20 (3) -See 8 A. 340 (351) , 0 B, 663 
(666) ; 28 B. 287, 16 A 231. 

Filing award— Repbesent.ative aaiON— 
Form of notice —Where an application has 
been made for filing an award notice must be 
given to the parties to the arbitration other 
than the applicant. In the case of a repre- 
.sentative action it is not necessary to give 
sepaiatc notices under 0. 1, R. Sand under 
Para 20 149 I.C. 324=35 BoraL.R 1101= 
1934 B. 6, 

JuEibDiCTiON [Per Page, CJ and ii/yu 
Bu, in the order of reference] — 
Where a part of an award made in an 
dibitration without the intervention of Court 
deals with property outside the jurisdiction 
of the Clourt which is requested to file it, if 
that part is sepaiable without disturbing the 
basis and equilibrium of the award as a 
whole, the Court may delete that part of it 
and order the rest to be filed. Merely because 
the award deals with some matters which 
are not within the jurisdiction, it does not 
follow that the award cannot he filed. 39 
Bom.L.R. 159; 9 R. 480=1931 R.2S2 (FB.) 
See also 158 IC 60=1935 S. 184; 1936 L. 
794, SS M 689=62 M L.J 550. The question 
whether the charge over immoveable 
property was or was not the subject-matter 
of the reference is not material in consider- 
ing whether the Court has jurisdiction to 
entertain an application under this para. If 
the subject-matter of the award refers to a 
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21. [S. 526.] (1) Where the Court is satisfied that the matter has been 


Notes. 

charge on immovable property outside the 
jurisdiction of a Court to which an applica- 
tion is made under this para., it prima facie 
ousts the j urisdiction of that Court in view of 
the provisions of S. 16. [51 C. 361 (P.C.), 
Rel. on ; 30 M. 478, Expl and Dist ] 25 S L.R. 
2(W, On the question of jurisdiction, see 51 
I C. 53=10 L.W. 57; also 136 I.C 445=13 
Pat, L.T. 169 (Agreement to refer under 
S, 152, Companies Act). 

"Person Interested in award”.— The 
arbitrator is not “a person interested in the 
award” within the meaning of this para. 
Therefore an application presented by him 
for filing the award cannot be treated as one 
under para 20. 1935 L. 134 

Stamp.— In proceedings under para 20 an 
unstamped award maybe admitted in evi- 
dence and filed in Court after paying the 
penalty under the Stamp Act 66 P.R 1913= 
20 I.C 491. (12 M 331, Dist.) 

Court-fee.— This is the same as that for 
an application. IOC 11. An order direct- 
ing an award passed in an arbitration out of 
'Court to be filed is neither a decree nor an 
order having the force of a decree. An 
appeal therefore need only be stamped with 
a Court-fee of Rs. 2 under Art 11, Sch. II of 
the Court-Fees Act. It need not be stamped 
•ad valorem on the value of the appeal (25 
A.L.J 741 , 9 L. 380. Foil ; 33 C 11. Dist ) 6 
Luck 703=139 1 C. 622=9 OWN. 800 

Limit vtion —Six months from date of 
award which is the time when it is given to 
the parties. 9 C 575 Applicant cannot 
-claim the benefit of S 6of the Limitation 
Act 1 R 256=76 IC 493=1923 R 226 
Under special circumstances S 5 and S 14 
of the Limitation Act if may be applied 38 
A. 85=31 1 C 899=13 A L J 1115. Applica- 
tion under this para is not the o ily remedy 
■open to a person in whose favour award is 
made. He can file regular suit, and Art 178 
Limitation Act, will not applv 1936 L. 134 
Where in an application for fil ng an award 
one of the party respondents in whose favour 
also the award had been made applied to the 
Court to be transposed as applicant but it 
appeared that the period of limitation for 
his filing an application had already expired, 
held, that the Court could transpo'ie the party 
and that the mere transfer did not amount to 
a fresh application so as to create a bar of 
limitation against him. 133 I C 410=1931 A. 
LJ. 863=1931 A. 725. 

Appeal— The order refusing to file an 
award is a decree from which an appeal hes 
29 C 167 (PC); 27 M 255 (FB.), 29 M. 
303 But see 31 C 757 (F B ) ^ee also 11 C 
WN 220 Reference to arbitration out of 
Court pending suit— Application to make 
award rule of Court— Objection to procedure 
on appeal— Sustainability 142 I C. 195—34 
P.L R 340=1933 L. 746. 

Revision.— An order of refusal is subject 
to revision 8 Bom LR. 570. 

Withdrawal -An applicatmn under this 
•section can be withdrawn. 31 C 516 ; 4 C-L. 

1-157 


J. 162. See also 18 C. 414 ; 28 A. 621 ; 29 B. 
621 (F B.) ; 16 M.L.J. 474, 29 M. 303, 

Paras. 20 and 17.— The law prohibits pro- 
ceedings either under para. 17 or para. 20 
only in cases where a suit is pending with 
regard to the same subj'ect-matter at the 
time of the presentation of appheation and 
not otherwise. Where therefore in a pending 
suit, the parties referred the matter in dispute 
to arbitration out of Court, an award was 
passed and after the suit was allowed to be 
withdrawn with the consent of the parties, 
one of them applied under para. 20 to have 
the award made a rule of Court, there being 
no suit pending at the time the application is 
made, Oiurt has jurisdiction to admit the 
application and pass a decree in accordance 
therewith (51 B. 908, Foil. ; 54 B 197, Diss. 
from.) 141 I C 83=1933 pesh. 18. As to re- 
lative applicability of paras. 17 and 20, see 
supra 38 607=1936 B.40I (noted 

under para. 17 under heading 'applicability of 
para.'). 

Paras 20 and 21; Scope,— P aras, 20 and 
21 do not apply where the matters referred 
to arb'tration are already the subject-matter 
of a suit between the parties to the reference. 
45 B. 245=22 Bom L.R. 1048, There is no 
distinction between an award which deals 
solely mth. disputes which are the subject- 
matter of a suit and that which inter alia 
deals with dii^putes which are not the sub- 
ject-matter of a suit except in the case of an 
award in which the decision in respect of 
such disputes which are not thesubj'ect- 
matter of the suit is separable from that 
which deals with the matters which are m 
the suit If the award could be separated, 
that part of the award which deals with 
extraneous matters may be enforced as a 
decree. 158 1 C 60=1935 S. 184 The fact 
that the agreement of reference was written 
after the arbitrator had looked into the bakis 
of the plaintiff is no ground for the Court to 
refuse to file the awaid and pass a decree 
thereon 37P L R 491 Where the arbitra- 
tors deliver a unanimous oral awaid, but on 
its being reduced to writing subsequently, one 
of the arbitrators resiles and refuses to sign 
the award, it is nevertheless competent to the 
C^urt to give effect to the award. The oral 
award is complete without the wnting and 
the refusal on the part of one of the arbitra- 
tors to sign it when reduced to wnting does 
not make it invalid 44 L W 32=1936 M. 
7l3=7l M.LJ 342. Award accepted and 
sigied by pai^ties— E forcement as compro 
raise See 31 P.L R 22S. 

Para 21 : Awasd filfd in Court— Decree 
whether can be passed thereon.— Where 
disputes between the parlies are referred by 
agreement to arbitration and the arbitrator 
fi'es the award in Court and no order is 
made for remitting the award to the con- 
sideration of the arbitrator nor is the award 
set aside, the award remains filed in Court 
and i' is enforr-^able as i£ it were a decree of 
the Court. The Arbitration A 9 t does not 
contain any provision for makmg a decree on 
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referred to arbitration and that an award has been 
Filing and enforcement made thereon, and where no ground such as is men- 
o£ such award. tioned or referred to in paragraph 14 or paragraph IS 


Notes. 

an award such as is contained in para. 21, and 
if such a decree is made, it is one without 
jurisdiction and therefore a nullity. But a 
party to the arbitration is however entitled 
under the Act to enforce the arbitrator's 
award through the Court in exactly the sat^ 
way as if it was a decree. 60 1 A. 71=60 C. 
670=64 M.L.J. 341 (P.C.). Paragraph 21 
does not lay down any particular form of 
order. All it states is that the Court shall 
order the award to be filed and shall pioceed 
to pronounce judgment according to the 
award. All that is necessary is that the 
mandatory direction wliich constitutes the 
order must be present somewhere. Where 
the Judge, instead of passing a separate 
order with respect to the filing of the award, 
and then a judgment in terms of the award 
followed by a decree, combined the order foi 
filing the award and judgment into one ‘ 
Held, that the procedure was not irregular. 
At any rate, even if it was an irregularity, it 
did not mislead either of the parties and 
hence would he curable under S. 99 1936 N. 
246. The arbitrators are judges of law as well 
as judges of fact, and an error in law or error 
in fact or in arithmetic cannot vitiate an 
award, unless the error or mistake issopaJ- 
pable and gross as would afford strong evi- 
dence of misconduct IL.R. (1936) N. 44— 
1936 N. 197. A Court to which an appliration is 
made to file anawaid made by arbitrators 
should not arrogate to itself the functions of 
a Court of appeal from the arbitrators. 
Before it can interfere with the award, a 
great deal more than raeic error on the part 
of the arbitrators has to be shown (/Hd ) 
See also 1 0 W.N 1095=1931 0 6 (S O.W N. 
1001, Foil. ; 23 A. 383, Dist ) Court can deter- 
mine the genuineness or validity of the award 
filed. 20 M. 89. A Court must, before enfor- 
cing award, satisfy itself that it is enforce- 
able in the same way as a decree would be 
enforceable if it were a decree. 42 A. 525= 
18 A.L.J. 652. See also 12 T.C. 639=5 S.L.R. 
92. An award of three arbitrators made 
without final discussion with the fourth arbi- 
trator and in his absence and to which he 
does not agree is not an award by a majority 
of four arbitrators. , The three arbitrators 
must be regarded as having been guilty of 
misconduct in drawing up the final award 
without consulting the fourth one at all and 
the award is consequently vitiated, 7 R. 715= 
121 1.C 801=1930 R. 136. But where there is 
a reference to five arbitrators one of them 
was not present at the meeting but the parties, 
however, orally agreed that the lemaining 
four arbitrators should proceed with ttie case 
and dispose of the matter, /ieW,that though 
the suWquent oral agreement was hit at by 
S. 92, Evidence Act, the defendant himself 
having agreed to the procedure, it was not a 
proper case for interference in revision. 135 
Ic. 230=1931 A.L.J. 1087; 130 1.C. 156=1931 


N. 66. A direction in the award to the parties 
to modify the decree duly passed by Courts 
of law does not amount to an ousting of the 
jurisdiction of the Court. The award is an 
adjustment of decrees under 0 21, R i 48 
A. 475=24 A LJ. 480=95 I.C. 416=1926 A. 
SOI In the absence of a contrary provision, 
parties, agreeing to settle their differences by 
the judgment of a body made up of an uneven 
number of persons, are presumed to imply 
that they would accept the decision of the 
majority 42 B. 669=19 Bom L.R. 618 When 
a defendant denies a reference to arbitration 
the jurisdiction of the Court is not taken 
away. 25 C. 757 (F.B.) ; 17 A. 21 (F.B.) ; 2a 
M. 89. Generally a person who is not a party 
to or properly represented in any proceedings 
should not be bound by those proceedings 26 
CW,N. 804=1922 C 226. But proceedings 
before arbitrators aie not intended to be 
earned on according to the rules of proce- 
dure contained in the C. P. Code. It will 
suffice if there is a substantial representation 
of the different interests before the arbitra- 
tors , (Ibtd.) If there has been a substantial 
repiesentation of the interests of the legal 
representatives by the other parties on the 
record and if the enquiry is full and fair, the 
award will be binding and a decree could be 
passed thereon 26 C.W N, 804=1922 C. 226. 
(31 A. 572=15 CL.J. 360, Dist.) A father m 
a joint Hindu family in his capacity as mana-, 
ging member, can refer to arbitration the 
partition of family property. 16 A. 231; 19 
C. 334 The award of an arbitrator on a 
question of partition when all the members of 
the joint family are not parties to it is invalid. 
48 I.C 953=1919 P.H.CC 141. It is compe- 
tent for the arbitrators to decide whether or 
not an alleged interpolation was in the con- 
tract as originally made. 59 I.C 439=24' 
CWN 567 The arbitrators can construe 
the terms of a will with refeience to the cir- 
cumstances of the case. 6 P. 556 A party 
relying on an award must prove that he has 
abided by its conditions. 41 1 C. 245. Where 
parties have consented to an award, they can- 
not be allowed to object that the award is 
partial or incomplete. 32 P L.R. 754. (12 L* 
65, Foil) Capacity to make a submission to 
an arbitrator is co-extensive with capacity to 
contract 19 CW.N 948=21 CL J. 273. As 
a submission only refers to the arbitrator, 
questions between the parlies, the moment 
he touches the interest of strangers, he ex- 
ceeds his authority and his award is void. 
(Ibid.) Submis,sion to an arbitration does 
not operate as a waiver of an extrinsic objec- 
tion that the award is illegal because based on 
an illegal act or subject-matter. 19 CW.N. 
948=21 CL J. 273. Under para. 21, a Court 
can direct a private award to be filed if the 
ground mentioned in paras, 14 and 15 are not 
established. If such grounds are established 
the Court must refuse to file the award. 21 
CX J. 248=19 I.C 941. A Court has no power 
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is proved, the Court shall order the award to be filed and shall proceed to 
pronounce judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and no 
appeal shall lie from such decree except in so far as the decree is in excess of 
or not in accordance with the award. 


Exclusion of certain 
words in the Specific Relief 
Act, 1877. 


22. The last thiity-seven words of section 21 of 
the Specific Relief Act, 1877, shall not apply to any 
agreement to refer to arbitration, or to any award, to 
which the provisions of this schedule apply. 


Notes. 

to direct the filing of an award which is open 
to attack in part. IS CL.)". 110; 13 I.C llo= 
16C.W.N.256. It is permissible to separate 
such portion of the award as goes beyond the 
powers of the arbitrator, and to maintain the 
remainder if good. S3 IC 992. Where 
award related both to movable and immova- 
ble properties, and the portion relating to the 
latter was invalid for want of registration, it 
IS open to the Court to reject that portion in 
the application and grant with reference to 
the movables, 158 I C 812=1935 O.W.N. 
1141. But see 135 1 C. 230=1931 A L J, 1087 
=1932 A. 154 Award made after long delay 
and under suspicious circumstances—Right 
of paities to call upon arbitrator to decide 
within time. 52 I.C 847=71 P R. 1919. A 
private award which decides matters not 
referred to arbitration cannot be filed and no 
decree can be passed thereon though such 
matters are separable from the rest of the 
award. 30 P.R. 1914=23 I.C. 422. Compro- 
mise during suit— Court's duty to inquire if 
parties are bound by compiomise set up by 
one of them. 63 P L R 1912=15 I.C. 478. The 
parties to an arbitration filed the award in 
Court for a decree to be passed on it. One 
of the parties filed a solenamah m the Couit 
and played that a compromise decree should 
be passed. By the solenamah one party had 
given up his rights under the award and bad 
made amicable arrangements of all disputes. 
The Court refused to pass a compromise 
decree. Held, that the Court rightly refused 
to pass such a compromise decree in proceed- 
ings under Schedule II. 1937 C, 201. On 
an application for the filing of an award the 
pnly form which such a decree should take 
was an order that an award should be filed, 
and as the parties did not unite in praying 
that the application should be dismissed it 
was the duty of the Judge to proceed to con- 
sider whether the award which had been 
submitted should be filed. The Court there- 
fore in its order refusing to pass a decree in 
terms of the compromise and in the subse- 
quent order for filing the award did not act 
without jurisdiction, nor did it act irregularly 
in the exercise of its jurisdiction. (Ibid.) 
Unregistered private award filed in Court- 
Court passing decree on award— Legality- 
Registration Act, Ss. 17 and 49. (Ibid.) An 
award by arbitrators may be either oral or m 
writing, and both are equally binding on the 
parties. • 45 1 C 813=34 M L.J. 184. See also 
12 P.L.T. 733. (26 B, 132, Foil.) An award is 


sufGcient to pass title to property. The 
Transfer of Pi operty Act is not exhaustive 
of the modes of transfer. 45 I.C. 813=34 
MX.J. 184 An award is not in the nature of 
a foreign judgment and a Court is therefore 
not entitled to go into the merit.s of the same. 
29 I.C. 49=2 L W. 320 Where a person was- 
a party to arbitration but was not a party to 
the decree which followed upon the award he 
could not enforce the decree. 52 I.C. 849=6 

0. L.J. 322. 

Para. 21 (1) —Court cannot refuse to file 
an award by imposing conditions beyond 
those mentioned in para. 21 (1). 33 I C 67= 
19 M.I.T. 228. See also 4 B. 1 , 33 C. 757, 13 
M L.J 275 When an application is made for 
filing an award passed on a reference out of 
Court, Court should in the first instance pass 
an order that theaward be filed and then pro- 
ceed to pronounce judgment according to the 
award. It is necessary and important that 
twoorders should be passed, because whereas 
an appeal directing an award to be filed is 
appealable under S. 104 (1) (/), an appeal 
from the decree based on the award can be 
challenged only so far as it is not in accord- 
ance with the award. 1933 A L J. 40=1933 
A. 166. 

Appeal— Order filing award— Appeal lies 
60 I.C. 590. See also 134 1 C 474=8 0 W.N. 
789, 55 M 689=62 II LJ. 550 

Para. 21 (2) .-18 A L.J 78=54 1 C. 44; 123 
PR. 1912=10 I.C. 512, 10 I C 454=13 CL.J. 
399. An order refusing to set aside an ex 
parte decree passed in accordance with an 
award is appealable. 38 A 297=14 A LJ. 
332. A decree passed under Sch. II, para, 21 
(2) is a "decree" and the provisions of R. 13 
of 0. 9 apply to it. 62 1 C. 927. 

Revision— A decree based on a private 
award filed in Court is not open to revision. 
23 I.C 950=114 P L.R. 1914 ; 49 1 C 979=31 
P.W.R. 1919 ; 7 P W.R 1911=9 1 C. 38 

Appeal to Privy Counol.— The provisions 
of para. 21 (2) do not affect the right of appli- 
cant to go in appeal to the Privy Council. 
15 1 C. 2=15 O.C 55. If a suit is filed before 
the award is made and the award is attacked 
as invalid, if the objections fail, the suit must 
be dismissed, and the plaintiff cannot claim a 
decree on the basis of the award 13 SL.R 
75=53 1 C. 337 (6 Bom H.C.R. 231, Ref ; 11 
MI A. 7, Foil.) 

Para. 22— The scope of S. 21 of the 
Specific Relief Act is limited by paragraph 
22. 64 I.C. 204. See also 9 Bur.L.T. 98=35 

1. C. 710. 
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23. The forms set forcli in the Appendix, with such variations as the 
circumstances of each case require, shall be issued for 
the respective purposes therein mentioned. 


APPENDIX. 

No. 1. 

Appucation for an order of Reference. 

(Title of Suit.) 

1. This suit is instituted for (state nature of claim). 

2. The matter in ditference between the parties is (state matter of difference). 

3. The applicants being all the parties mteiested have agieed that the matter in 
difference between them shall be referred to arbitration. 

4. The applicants therefore apply for an order of reference. 

A.B. 

C.D. 

Dated the day of 19 . 

Note.— I f the parties arc agreed as to the arbitrators, it should be so stated. 


No. 2. 

Order of Referencr, 

0. itle of Suit.) 

Upon reading the application presented on the 
day of 19 

it IS ordered that the following matter m difference arising in this suit, namely 


he referred foi determination to X and F, or in case of their not agreeing then to the deter- 
mination of Z, who IS hereby appointed to be umpire; an I suc-i arbitrators are to make their 
award in writing on or before the day of 19 , 

and in case of the said arbitrators not agreeing in an award the said umpire is to make his 
award in writing within months after the time during which it is within the power 

of the arbitrators to make an award shall have ceased 
Liberty to apply. 

Given under my hand and seal of the Court, this day of 19 , 

Judge. 


No 3 

Order for Appointment of New Arbitrator. 

(Title of .Suit) 

Whereas by an order, dated the _ day of 19 [state order 

of reference and death, refusal, etc , of arbitrator], it is by consent ordered that Z be appoint- 
ed in the place of X (deceased, or as the case may be) to act as arbitrator with F, the 
surviving arbitrator, under the said order, and it is ordered that the award of the said 
arbitrators be made on or before the day of 19 t 

GtvEN under my hand and the seal of the Court, this day of 19 . 

Judge. 

No 4. 

Special Case. 

(Title of Suit.) 

In the matter of an arbitration between A.B. of 
and C. D 

of , the following special case is staled for the opinion of the Court 

[Here state the facts concisely m numbered paragraphs.] 

The questions of law for the opinion of the Cxiurt are : - 

First, whether- — 


19 . 


Secondly whether- 
Dated the 


day of 


X, 
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No, 5. 

Awabd. 

{Title of Suit.) 

In the matter of an arbitration between A. B. of and C.D. 

of 

Whereas in pursuance of an order of reference made by the Court of 
and dated the day of 19 the following matter in difference 

between A.£. and CD. namely — — _ 

has been referred to us for determination. 

Now we, having duly considered the matter referred to us, do hereby make our award 
as follows — 

We award— 

(1) that . 

(2) that 

Dated the day of 19 , X. 

THE THIRD SCHEDULE. 

Execution of Decrees by Collectors. 

1. [S. 321.] Where the execution of a decree 
Powers of Collector. has been transferred to the Collector under section 
68, he may— 


Notea. 

Sch. HI.— A decree was satisfied by a lease 
of the judgment-debtor's properties by the 
Collector Attempts were made to alter the 
terms of the lease but the Governor-in- 
Council disallowed such alteration and 
directed certain proceedings in respect of 
defaulting lessees. The lessees having de- 
faulted in paying the lease money the 
Collector cancelled the lease and sold the 
property which was purchased by the decree- 
holder. The order of the Collector confirm- 
ing the sale was affirmed by the Deputy 
Oommibsioner. Held, in revision by the 
Governor-in- Council, that the order cancell- 
ing the lease and confirming the sale were 
illegal and without jurisdiction, as being in 
contravention of the prior order of the 
Govemor-in-Council and that the sale must 
therefore be set aside. 19NL.J22 
Para. I.— Where a decree is transferred to 
a Collector for execution, it is not open to 
the Collector to allow the validity of the 
order for sale to be questioned In that res- 
pect, he can be in no better position than a 
Court executing a decree transferred to it— 
he cannot go behind the decree Conversely, 
as it IS not within the Collector's competence 
to consider this question, it must be open to 
the Court to consider it, on a proper appli- 
cation and assuming that there is no bar of 
res judicata. The mere fact that the carry- 
ing out of the Court’s older has been dele- 

g ited to the Collector cannot deprive^ the 
ourt of jurisdiction to consider the validity 
of the order. 60 B. 516=163 I.C 305=9 R.B 
4=38 Bom.L.R. 221=1936 B. 227. When a 
decree is transferred to the Collector for 


execution he can send back the papers, if he 
fails in effecting a sale of the property. 42 
A. 152=24 CW.N 394=38 M.L.J. 2S9(P.C.). 
For good reasons the Court which passed 
the decree can also send back the papers to 
the Collector without fresh application for 
execution. In this case the Court enforces 


what it has alieady ordered. {Ibid.) All 
that is delegated to the Collector is to con- 
sider the proper mode in which a decree may 
be satisfied by an agriculturist debtor so as 
to save, if possible, the sale of his property 
and the Court passing the decree can enquire 
into the question whether the decree-amount 
is satisfied or not and order a further execu- 
tion when the Collector has returned the 
papers under an erroneous belief that the 
whole amount had been liquidated. 26S. L. 
R. 506=1933 S 112. Where a decree is seat 
to a Collector for execution he should let 
the land on premium so that the decree 
amount might be raised. But the Civij Court 
has no jurisdiction to interfere with the 
order passed by the Collector in respect of 
the transferred decree 35 Bom L R. 761= 
1933 Bnm. 369. After a Civil Court passes a 
decree for joint possession of a revenue pay- 
ing estate the Collector not only has to make 
allotment but to complete the partition by 
delivery of possession and he fails to exer- 
cise a jurisdiction vested in him by law if he 
refers the parties to the Gvil Court for this 
purpose. 56 I.C 806 Collector to whom 
execution of a decree has been transferred 
may lease any property for a term on pay- 
ment of a premium hut he cannot 
provide for payment by instalments of the 
decree amount Held also, that the Collector 
has no jurisdiction to reduce the amount of 
the decree by reducing the rate of interest. 
50 A. 827=115 I C. 125=1928 A. 558. The 
date on which the Collector ceases to have 
power to deal with the property under Sch 
III of the C. P. Code is the date on which the 
deposit was made in Court of the amount to 
satisfy the decree fully and an alienation 
effected after the payment is made, is not in- 
valid merely because the proceedings of the 
Collector formally continue. 122 LC. 371= 
1930 N. ^0. Collector becomes functus 
officio when the decree becomes adjusted 
between the parties. 19 N.L.J. 175. “Ances- 
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(a) proceed as liie Court would proceed when the sale of immovable 
property is posipoaed in order to enable the judgment-debtor to raise the 
amount of the decree ; or 

(5) raise the amount of the decree by letting in perpetuity, or for a 
term, on payment of a premium, or by mortgaging, the whole or any part of the 
property ordered to be sold ; or 

(c) sell the property ordered to be sold or so much thereof as may be 
necessary. 

2. [S. 322.] Where the execution of a decree, not being a decree order- 
ing the sale of immovable property in pursuance of 
Procedure of Collector in ^ contract specifically affecting the same, but being a 
speaa cases. decree for the payment of money in satisfaction of 

which the Court has ordered the sale of immovable property has been so trans- 
ferred, the Collector, if, after such inquiry as he thinks necessary, he has reason 
to believe that all the liabilities of the judgment-debtor can be discharged 
without a sale of the whole of his available immovable property, may proceed 
as hereinafter provided. 

Notice to be given to . 3. [S.322-A] (1) In any such case as is referred 
decree- holders and to per- to in paragraph 2, the Collector shall publish a notice, 
sons having claims on allowing a period of sixty days from the date of its 
property, publication for compliance and calling upon — 

(0) every person holding a decree for the payment of money against the 
judgment-debtor capable of execution by sale of his immovable property and 
which such decree-holder desires to have so executed, and every holder of a 
decree for the payment of money m execution of which proceedings for the sale 
of such property are pending, to produce before the Colleetor a copy of the 
decree, and a certificate from the Court which passed or is executing the same, 
declaring the amount recoverable thereunder ; 

(1) every person having any claim on the said property to submit to the 
Collector a statement of such claim, and to produce the documents (if any) by 
which it is evidenced. 

(2) Such notice shall be published by being affixed on a conspicuous part 
of the court-house of the Court which made the original order for sale, and in 
such other places (if any) as the Collector thinks fit; and where the address of 
any such decree-holder or claimant is known, a copy of the notice shall be sent 
to him by post or otherwise. 

4. [S. 322-B.] (1) Upon the expiration of the said period, the Collector 


Notea. 

tral land” as defined in (All.) General Rales, 
(]h. IV, R. 8 (a) means property owned con- 
tinously from 1—1—1860 by the proprietor. 
Land gifted to the judgment-debtor after 
that date is not, therefore, "ancestral land” 
and the sale thereof need not be by the 
Collector 1933 A L J. 91=1933 A. 138 (1)= 
147 1 C* 185. 

Limitation. — The thirty days period of 
limitation for making an application for 
setting aside sale counts from the date of 
acceptance of the bid by the sub-divisional 
officer and not from the date of sale held by 
the Tahsildar, Naib Tahsildar under orders 
of the sub-divisional officer. 17 N.L.J. 41, 

Paras. 1 and 2- Scope of— Where a 
mortgage IS executed over properties, some 
Items of which were under the Collector’s 
mMagement in execution of a money decree, 
under Sch. Ill, the mortgage is void only in 


respect of the items m the management of 
the Collector but is valid as regaids the rest 
of the items. 122 1 C. 369=1930 N. 237 

Paras. 3 and 4 (3).— Whet e gifted pro- 
perty has been attached and execution sent 
lo Collector, it is the duty of the Collector to 
send notice to the donee under para 3, call- 
ing upon her to state her objections. Where 
even without such notice, the donee raises 
objection, Collector should proceed under 
para. 4 (3), and not merely in form the donee 
that she should apply to the Court which 
passed the decree, 1935 O.W.N. 879. 

Para. 4.— The Collector cannot adjudicate 
upon questions of title. 11 A. 94. On this 
section, see also 18 A 315. An appeal from 
the decision by which a disputed claim is 
settled under this section is cognizable as a 
miscellaneous appeal, 4 M. 420. But see 7 
A.S65. 
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shall appoint a day. for hearing any representations 
Amount of decrees for which the judgment*debtor and the decree-holders or 
SSSted, ?nT^im'Lv° any) nay desire to make, and for hold- 

able property available for such inquiry as he may deem necessary for m- 
their satisfaction. forming himself as to the nature and extent of such 

decrees and claims and of the judgmentT debtor's 
immovable property, and may, from time to time, adjourn such hearing and 
inquiry. 

( 2 ) Where there is no dispute as to the fact or extent of the liability of 
the judgment-debtor to any of the decrees or claims of which the Collector is 
informed, or as to the relative priorities of such decrees or claims, or as to the 
liability of any such properly for the satisfaction of such decrees or claims, the 
Collector shall draw up a statement, specifying the amount to be recovered for 
the discharge of such decrees, the order in which such decrees and claims are to 
be satisfied, and the immovable property available for that purpose. 

(3) Where any such dispute arises, the Collector shall refer the same, 
with a statement thereof and his own opinion thereon, to the Court which made 
the original order for sale, and shall, pending the leference, stay proceedings 
relating to the subject thereof. The Court shall dispose of thedispute if the matter 
-thereof is within its jurisdiction, or transmit the case to a competent Court for 
disposal, and the final decision shall be communicated to the Collector, who 
shall then draw up a statement as above provided in accordance with such 
decision. 

5 . [S. 322-C ] The Collector may, instead of himself issuing the notices 
and holding the inquiry required by paragraphs 3 and 
Where District Court 4 ^ statement specifying the circumstances 

S'rv“ of the judgment-debtor and of his immovable pro- 

^ perly so far as they are known to the Collector or 

appear in the records of his othce, and forward such statement to the District 
Court ; and such Court shall thereupon issue the notices, hold the enquiry and 
draw up the statement required by paragraphs S and 4 and transmit such state- 
ment to* the Collector. 

6 [S. 322-D.] The decision by the Court of 

Effect of decision of any dispute arising under paragraph 4 or paragraph 5 
Court as to dispute shall, as between the parties thereto, have the foice of 

and be appealable as a decree. 

7. [S. 323.] (1) Where the amount to be 
Scheme for liquidation recovered and the property available have been 
-of decrees for pajment of determined aa provided m paragraph 4 or paragraph 
5, the Collector may,- 

( 0 ) if it appears that the amount cannot be recovered without the sale 
of the whole of the property available, proceed to sell such property ; or, 

( 6 ) if it appears that the amount with interest (if any) in accordance 
with the decree, and, when not decreed, with interest (if any) at such rate as he 
thinks reasonable, may be recovered withoiit such sale, raise such amount and 
interest (notwithstanding the original order for sale)— 

(1) by letting m perpetuity or for a term, on payment of a premium, 
the whole or any part of the said property , or 


Para. 7 (1) (b) -Under para. 7 (1) (b) 
Collector has to take into account the whole 
decretal amount with interest 37 Bom. 32= 
17 1 C 142=14 Bom L.R. 787. Though judg- 
ment-debtor makes no real attempt to pay 
off the decre eamount for a long time after 
the passing of the decree, when he pays a 


portion and undertakes to make further pay- 
ments by a certain date, it is not advisable to 
order the sale of the property, especially 
when there is no definite valuation of the pro-^ 
perty or order to be sold by Court Collector 
is competent to have recourse to sale or 
lease or other methods to recover the 
decretal amount. 19N.LJ 27. 
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(U) by mortgagiflg Ihe whole or any part of such property ; or 
(lii) by seJJing pait of such property ; or 

(iv) by letting on farm, or managing by himself or another, the whole or 
any pari of such property for any term not exceeding twenty years from the 
date of the order of sale ; or 

(v) partly by one of such modes, and partly by another or others of such 

modes. 


(2) For the purpose of managing the whole or any part of such property 

the Collector may exercise all the powers of its owner. ^ 

(3) For the purpose of improving the saleable value of the property 
available or any part thereof, or rendering it more suitable for letting or 
managing or for preserving the properly from sale in satisfaction of an incum- 
brance, the Collector may discharge the claim oi any incumbrancer which has 
become payable or compound the claim of any incumbrancer whether it has 
become payable or not, and, for the purpose of providing funds to effect such, 
discharge or composition, may mortgage, let or sell any portion of the property 
which he deems suflScient. If any dispute arises as to the amount due on any 
incumbrance with which the Collector proposes to deal under this clause, he may 
institute a suit in the proper Court, either in his own name or the name of the 
judgment-debtor, to have an account taken, or he may agree to refer such, 
dispute to the decision of two arbitrators, one to be chosen by each party, or of 
an umpire to be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector shall be subject 
to such rules, consistent with this Act as may, from time to time, be made m, 
this behalf by the l [Provincial] Government, 


8. [S.324 ] Where, on the expiration of the letting or management 

/• c paragraph 7, the amount to be recovered has not 
any) a£to or"mnal .the Collector shall notify the fact in 

agement. writing to the judgment-debtor or his representative 

in interest, stating at the same lime that, if the balance 
necessary to make up the said amount is not paid to the Collector within six 
weeks from the dale of such notice, he will proceed to sell the whole or a 
sufficient part of the said property; and, if on the expiration of the said six 
weeks the said balance is not so paid, the Collector shall sell such property or 
part accordingly. 

9. [S. 324-A.] (1) The Collector shall, from time to time, render to the 

Collector to r e* « fi r original order for sale an 

accounts to Court account of all moneys which come to his hands and, 

of all charges incurred by him in the exercise and 
performance of the powers and duties conferred and imposed on him undei the 
schedule, and shall hold the balance at the disposal of the 


A 4 . 1? L charges shall include all debts and liabilities from time to time 
due to 2 [the Crown] m respect of the property or any part thereof, the rent (if 
any) from time to time due to a superior holder in lespect of such property or 
Collector so directs, the expenses of any witnesses summoned'. 


^ ^ ^ . Leg. Ref. 

^ Substituted for word ‘Local' by Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1917. 

* For words “the Government" the words 
the Crown" have been substituted by tbid. 


Jieoies. 

Para. 9,— Collector holds any money which 


may be realised m execution, at the disposal 
of the Civil Court by which the decree was 
sent to him for execution. S 73 applies to 
such proceeds. 16 A. 1, See also 133 LC. 423' 
1931 O.L.J. 1()64. As to the right of revenue 
authorities, to recover expenses of sale as m 
cases under the Land Revenue Code, iee 28 
Bom L.R. 1191=99 1.C. 289=1927 B. 17. 
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(3) The balance shall be applied by the Court— 

(a) in providing for the maintenance of such members of the judgment- 
debtoi’s family (if any) as are entitled to be maintained out of the income of 
the property, to such amount in the case of each member as the Court thinks 
ht ; and 

(b) where the Collector has proceeded under paragraph 1, in satisfaction- 
of the original decree in execution of which the Court ordered the sale of 
immovable property, or otherwise as the Court may under section 73 direct ; or 

(c) where the Collector has proceeded under paragraph 2— 

(i) m keeping down the interest on incumbrances on the property; 

(ii) where the judgment-debtor has no other sufficient means of sub- 
sistence in providing for his subsistence to such amount as the Court thinks fit; 
and 

(iii) in discharging rateably the claims of the original decree-holder and 
any other decree-holders who have complied with the said notice, and whose 
claims were included in the amount ordered to be recovered. 

(4) No other holder of a decree for the payment of money shall be en- 
titled to be paid out of such property or balance until the decree-holders who- 
have obtained such order have been satisfied, and the residue (if any) shall be 
paid to the judgment-debtor or such other person as the Court directs. 

10. [S. 325.] Where the Collector sells any 
Sales how to be conduct- property under this schedule, he shall put it up to 
* ‘ , public auction in one or more lots, as he thinks fit, 

and may — 

(o) fix a reasonable reserved price for each lot ; 

(b) adjourn the sale for a reasonable time whenever, for reasons to be 
recorded, he deems the adjournment necessary for the purpose of obtaining a 
fair price for the property ; 

(c) buy m the property offered for sale, and re-sell the same by public 
auction or private contract, as he thinks fit. 

11. [S. 325- A.] (1) So long as the Collector can exercise or perform irt 


Notes. 

Para 10.— As to whether a sale of Collec- 
tor is subject to the conSnnation of the 
Civil Court, and whether Collector can set 
aside a sale, see U B. at p. 484 
Para. 11 Scope of Para.— Para. 11 must 
be construed strictly. 6 O.WN. 843=1929 0 
435. It is perfectly clear that para 11 does 
not forbid, in terms or otherviise, the transfer 
of the property in respect of which Collector 
can exercise or perform any of the powers or 
duties conferred upon himin the earlier para- 

n h of Sch III. Indeed, such property can 
e subject of transfer with the_ permis- 
sion of Collector. All it does is to impose a 
partial disability on the judgment-debtor in 
the matter of transfer during the time Collec- 
tor can exercise his powers and duties respec- 
tively conferred and imposed by paras. 1 to 
10. 144 1.C. 373=1933 A.L J.1S22=1933 A. 468. 
A transfer made in contravention of para. 11, 
IS void and of no legal effect whatsoever. A 
person w^o is incompetent to transfer proper- 
ty by reason of para 11, is on the same foot- 
ing as a minor or lunatic, who is incompetent 
to contract. S. 65, Contract Act, cannot be ap- 
plied to such a case or invoked by the vendor 
m order to entitle him to a refund of the pur- 
chase-money paid by him in consideration of 
the transfer which is void. Nor does S. 73 of 
the contract apply to the case, _because the 
1-158 


law will not presume or imply a contract 
where there could not have been a contract, 
IL.R.(1937) Nag 111. See a/io 1933 A L J. 
1564=1933 A. 908 ; 110 W.N 1626= 193S 
Oudh 156 But a family settlement entered 
into by judgment-debtors does not contravene 
the provisions of this para, as it is not a 
mortgage, charge, or lease or alienation w ith- 
in the meaning of this para. IS4 1.C 267—1935 
OWN, 278=1935 Oudh 245. The C form 
sent by the Civil Court embodied Mouza R, 
12 annas share for Monza B and the absolute 
occupancy fields of Mouza A. Collector pro- 
visionally withheld Mouza R from sale as he 
estunated that the sale proceeds of the other 
two items would be sufficient to satisfy the 
debt. Held, that because R village was the 
last in the order, in w’hich the attached pro- 
perty was mtended to be sold, it could not 
be said that the Collector could not exercise 
his power in respect of it. The judgment- 
debtor was therefore no more competent to 
transfer R than he was to transfer the other 
two items of property 1934 Nag. 285= 
153 1.C 687 Where law has imposed a per- 
sonal disability of an absolute character, as 
in the case of a minor or a person of unsound 
mind, every contract made by him is void 
V^ere the disability is partial, as in the case 
of a judgment-debtor to whom Sch. Ill 
applieSr an alienation made by him is mvalid; 
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Restrictions, as to aliena- 
tion by judgmenl-debtoi or 
his repiescntative, and pro- 
secution ot remedies by 
decree-holders. 


Kspcct of the judgment-debtor’s immovable property, 
or any part thereof, any of the powers or duties 
conferred or imposed on him by paragraphs 1 to 10, 
the judgment-debtor or his representative in interest 
shall be incompetent to mortgage, charge, lease or 
alienate such property or part except with the written 


Notes. 

but any agi cement to pay money recoverable 
from bis person and other property, mov- 
able or immoveable, is unaffected by 
the partial disability imposed by Para. 11 
Such agreement is enforceable in law and 
IS as valid as any other contract. The exe- 
cutant admitted in a deed that a sum of 
Rs. 20,000 had been advanced to him and he 
undertook to repay il on demand This cove- 
nant was quite distinct and separate from 
the other part of the agreement under which 
the debtor gave security for the payment of 
the amount due from him. The debtor was 
incompetent to mortgage the property by 
virtue of Para. 11 Held, that the creditor 
was entitled to enfoice his remedy 
under the first part of the agreement. 
144 rC. 373=1933 AX.J. 1522=1933 
A. 468. See also 164 I.C. 945=1936 0. 
W N. 1033 (enfoiceabihty of personal 
covenant m mortgage). The Collectoi 
cannot return the decree as satisfied till the 


peily by way of mortgage but the stage at 
which any person entitled to plead that the 
mortgage was void is when the suit is institu- 
ted on the mortgage. Where such an objec- 
tion is not laised it is not open to the judg- 
ment-debtor or his representative to contest 
the validity of the previous decree in a lattei 
proceeding. 1930 A L.J. 1594=1931 A. 38, 
A party seeking to avoid transfer under 
paia. 11, must show that on the date of trans- 
fer Collector was exercising powers under 
the Code and the decree was still unsatisfied. 
17 I.C. 887=8 N.L.R. 182 ; 66 I.C 642=8 O.L 
J. 358. While a decree is under execution by 
Collector it is illegal for a Civil Court to 
issue process against the property. 66 I.C. 
642=8 0 L J 35>S Even where the Civil 
Court releases subsequently some of the pro- 
perties from attachment so long as decree is 
under execution by Collector, judgment- 
debtor cannot mortgage even property releas- 
ed from attachment without permission of 
Collector. 164 1 C. 945=1936 O.W.N. 1033. An 


•whole amount including interest up to date 
of satisfaction has been paid. 37 B. 32=14 
BomX.R. 787. Para 11 does not apply to 
the case of non-ancestral property compris- 
ed in a decree for sale. Such a decree can- 
not be transferred for execution to Collec- 
tor. But, if it so transferred through a 
mistake, the prohibition against alienation, 
in Para. 11, will not apply, and an alienation, 
■without Collector's permission is not invalid. 
153 I.C. 612=11 0 W.N. 1626=1935 0 156. 
See also nO.-W.li. 1571=1935 0. 121. A 
junior member of a Hindu joint family can- 
not be allowed to deal with family property 
which has been placed in charge of Collector 
underpara. 11. 132 I.C. 568=1931 A.L.J. 
400. This para is a bar to the reliquishment 
by a person of his interest in immovable 
property, and such reliquishment is invalid. 
163 I.C 672=1936 A.L.J. 680=1936 A. 452. 
The word “incompetent" is to be read m the 
exact and plain sense that the word implies. 
46 C. 183=45 1 A. 219=35 MX.J. 733 (P.C). 
See also 6 O.W.N. 843=1929 0. 435 ; 121 1 C 
888. The object of para. 11 is lo protect the 
debtor as far as possible from the risk of 
losing his property wholly or for all time, 
and mere attachment before judgment cannot 
defeat that object. 68 1 C. 188=1922 N. 238 ; 
46 C. 183=45 I.A. 219=35 MX.J 733 (P C.). 
See also 121 I.C. 888=1929 0 441=6 O.W.N 
750. An order transferring decree for exe- 
cution to Collector takes effect the moment 
it is passed; a transfer made between the 
passing of the order and the date of its 
reaching the Collector, is void. 92 1 C 44= 
1926 N. 246. The incompetency created by 
this section does not extend to the lessee 
from Collector, S3 I.C. 776. Para. 11 no 
doubt prohibits the transfer of any pro- 


order by_ a Court executing a money dcciee 
against judgment-debtor directing Collector 
lo pay surplus sale proceeds if any to the 
money decree-holder and not to judgment- 
debtor, does not amount to issuing a process 
and IS not illegal. 102 I.C. 94=19270 216. 
So long as the property is under attachment 
in Collector’s proceedings, a mortgage of the 
property by the debtor would be invalid. But 
once Collector's power has terminated as a 
result of satisfaction or payment into Court 
by the debtor, a subsequent alienation by the 
debtor would not be invalid merely on the 
ground of formal continuation of proceed- 
ings before Collector, or on the ground that 
the formal order releasing the property had 
not yet been passed by Collector. ISN.L.J. 
173; 144 1 C. 267=LR 1933 N. 224. A decree 
which has been fully satisfied out of Court is 
one that is incapable of execution and Col- 
lector cannot exercise any of the powers 
conferred upon him by the Code and there- 
upon the incompetency of judgment-debtor lo 
mortgage his property ceases. A mortgage 
therefore executed by the judgment-debtor 
on the date of sale fixed by Collector to pay 
off decree-holder is not void, if decree- 
holder has been on that date paid off. (1930 
N.237and8N.LR. 182, Rel on) 1933 N. 
238. But wheie on transfer of execution to 


Collector, the sale officer returns the file to 
Civil Court to find out the extent and coweet 
description of the property, and the uvil 
Court orders thereon, it cannot be said that 
the Collector had not seizin of the case m 
the interval Any mortgage effected m the 
interval by judgment-debtor would be invalid. 
162 I.C. 362=1936 OWN. 489=1936 0. 280. 


The question whether Collector can exercise 
powers or not, should be judged not from a 
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permission of the Collector, nor shall any Civil Court issue any process against 
such property or part m execution of a decree for the payment of money. 

(2) During the same period no Civil Court shall issue any process of 
^eculion either against the judgment-debtor or his property in respect of any 
decree for the satisfaction whereof provision has been made by the Collector 
under paragraph 7. 

(3) The same period shall be excluded in calculating the period of limi- 
tation applicable to the execution of any decree affected by the provisions of 
this paragraph in respect of any remedy of which the decree-holder has been 
temporarily deprived. 


Notes. 

purely theoretical point of view, but from 
the standpoint as to whether he can practi- 
cally and^ effectively exercise any of his 
powers with respect to the property alienat^ 
under Sch. Ilf. After Collector’s certifica- 
tion of payment of the decree, the property, 
the sale of which is subsequently set aside, 
must be considered to have gone out of the 
turivlSotion of Collector. 1934 N, 285. The 
permission of Collector for a mortgage by 
judgment-debtor need not take the form of 
a certificate undei 0. 21, R 83 It is enough 
if Collector knows of the mortgage and 
gives sanction to it in wiiting. 102 T C. 94= 
1927 0 216 Permission can be inferred 
from written words employed by the Collec- 
tor from time to time there was written per- 
mis®ion granted in the case 7 0 W.N. 9fe= 
1930 0 510i Tt is not necessary for judgment- 
debtor _ to inform Col'ector thata decree- 
holder is about to attach the property, and 
permission to mortgage obtained from Col- 
lector suppressing that fact, would not render 
mortgage invalid 19 N L J. 94 'Such pro- 
perty' in paragraph 11 means the judgment- 
debtor's property over which Collector had 
power to deal with under the provisions of 
the ITT Sch. 1930 A LJ. 1594=1931 A 
38. Where part of judgment-debtor’s pro- 
perty U under Collector’s management, judg- 
ment-debtor can validly mortgage the rest of 
his propertv. The words “such property or 
part” relate back to the earlier words the 
judgment-debtor’s immovable property “or 
any part thereof m respect of which Collec- 
tor is exercising his functions Any part of 
the property in respect of which such func- 
tions are not being exercised is available to 
the owners thereof to deal with as they wish. 
30 N.L.R. 331=1934 N 264 Sch III, Para 
11 (3)— If controls S. 48— Twelve years’ 
period, if extended when decree-holder not 
deprived of remedy. 11 O.W.N. 1103=1934 
0.465. 

Delegation of Powers.— A Collector acting 
under Para. 11, is not competent to delegate 
his power to permit an alienation of the pro- 
perty by the judgment-debtor. The granting 
of such permission is not a mere routine 
work. 153 1.C. 612=110 W.N. 1626=1935 
0.156. 

Para. 11 (2).— This clause applies to all 


cases where Collector is making arrangements 
for sale of property ; and when he is so acting 
any order of Civil Court for arrest o f judg- 
ment-debtor or demanding secuiity from 
him is ulira vires and illegal. 1935 N. 52 (1) 
=18NX.J.138 

Para._U (3).— The words “period of limi- 
tation" in Para. 1K3) apply to'the restrictions 
placed upon the right of a decree-holder to 
take out execution of his decree both by the 
Limitation Act and S. 48 of the Code 17 A. 
LJ, 1140=42 A. 118. Collector's powers 
under Para. 11 do not come to an end as 
soon as the property is sold by auction and 
fetches more than the decretal amount. 60 
I C. 310=16 N L.R. 194. But see also 122 1. 
C. 37l~.1930 N. 220 Collector’s power over 
property attached m execution of a decree 
terminates as soon as a payment sufficient 
to satisfy the decree has been made, 
and an alienation effected after such 
payment is not invalid. 122 I.C. 371. 
They exist at least till ‘the confirmation of 
the sale. 60 1 C 310=16 N L R. 194. If an 
objection has been raised as to a sale by a 
Collector his powers to confirm the sale are 
suspended and he must refer the objection 
to the Civil Court. 45 B. 812=61 I.C. 287= 

23 Bom.LR. 254. A pui chaser's suit, to 
establish his title to the property sold, is not 
barred by S. 47. 45 B. 812=23 Bom.L R. 254. 
On this rule, see aUo 64 1 C. 855 ; 45 I.C 240. 

Collector giving permission to mortgage 
—Negotiations failing -Collector direct- 
ing Sale— Permission, if impliedly revok- 
ed,— The effect of Collector giving the per- 
mission to mortgage a certain property in 
writing is to remove the incapacity which is 
imposed by Para. 11, on a judgment debtor, 
and to confer upon him a capacity to trans- 
fer the property in such a manner as to avoid 
conflict with the rights of decree-holder. 
Any transfer made after such a permission 
is liable to be set aside not as being void ab 
miio but only at the instance of decree- 
holder if he is prejudiced. The permission 
to mortgage, not of a limited nature, is 
therefore not impliedly revoked on account 
of the failure of the negotiations relating to 
the contemplated mortgage and the subse- 
auent order of Collector directing sale of 
that property. 1934 N. 285=153 1 C. 687. 



1260 


The Civil Court Manual (Imperial Acts). [Sch. Ill, p. 12; 


12. [S. 325'B.] Where the propert> of whicli the sale has been ordered 
„ . . , , is situate in more districts than one, the powers and 

duties conferred and imposed on the Collector by 
paragraphs 1 to 10 shall be exercised and performed 
by such one of the Collectors ot the said district as the 1 [Provincial Govern- 
ment] may by general rule or special order direct. 

13. [S. 325-C.] In exercising the powers con- 

Poweis of Collector to ferred on him by paragraphs 1 to 10 the Collector 
compel attendance and pro- shall have the powers of a Civil Couil to compel the 
attendance of parties and witnesses and the produc- 
tion of documents. 


THE FOURTH bCHEDULE. 
(See section 155.) 
Enactments Amended. 


Year. 


Short title. 


Amendment. 


1870 


VII 


The Court Fees Act, 1870. 


In article 1 of Schedule I, after the word' 
“plaint" the words "wrilten statement 
pleading a set-off or counter-claim" 
and after the word "Act' the words 
“or of cross-objection" shall be insert- 
ed. 

From article 11 of Schedule II the words 
"from an order rejecting a plaint or" 
shall be omitted 

For the entry in the first column of 
Schedule 11 relating to article 19 the 
following entry shall be substituted, 
namely - 

“Agreement in wilting stating a question 
for the opinion of the Court under the 
Code of Civil Procedure, 19C8," 


THE FIFTH SCHEDULE. 

(See section 156.) 
Enactments Repealed. 
[Repealed by Sch. II of Act XVII of 1914.] 


THE INDIAN COINAGE ACT (III OF 1906). 


Year. 

1 No. 

Short title. 

How repealed or otherwise affected by 
legislation. 

1906 

Ill 

The Indian Coinage Act, 
1906. 

Repealed in pait, X of 1914 
[Amended, IV of 1918. XXI of 1919, X 
1924, IV of 1927; II of 1934. 


of British India is regulated by two modem Acts 
w^ch supersede all prior legislation on the subject. The first, The Indian Paper Currency 
T ^iid payment of currency notes. 

1906} provides for the coming of silver 
Standard com of India is the silver 
rupee, such as the Poituguese rupee and Hyderabad or 
Gold coin of London Mint or the branch Mints 
which has not been decreed is legal tender at a fixed sum of rupees for one sovereign. Pro- 


^ Leg. Ref. 

1 Substituted by the Government of India 


(Adaptation of Indian Laws) Order, 1937. 
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vision IS made as to the amount of Indian coin vrhich is legal tender. Provision is also 
made for the currency of certain coin made under former Acts, and the Indian Govern- 
ment is authorized to mint other coin for issue by the Government of territories beyond 
British India. (S, 23 ) 

The coinage of Ceylon (1892), Mauritius (1876) and East Africa and Uganda (1905) is 
based on the silver rupee as a standard ; but in these possessions and protectorates the subsi- 
diary pieces are the rupee-cents, and not annas and pies as in India 

In Hongkong the standard com is the Mexican silver dollar (1895) but British dollars 
and Hongkong dollars are treated as equivalent to the Mexican dollar. 

In the Straits Settlements (1903) and Labuan (1905) the standard com is the Straits 
Settlements dollar. 

In British South Africa the standard is Bntish sterling money. 

The currency of the Dominion of Canada is regulated by legislation of the Dominion 
Parliament. (Ency. of Laws of England, 2nd Ed , Vol III, Title “Coins," p. 142.) 

The following from the Statement of Objects and Reasons may also be noted (see 
Fort St. George Gazette, Part HI, p. 129) 

“The object of this Bill is to consolidate the Acts relating to the coinage. The law, as 
■originally formulated in the Indian Coinage Act (XXIII of 1870) has been materially 
modified by two Acts, namely, the Indian Coinage, and Paper Currency Act (VIII of 
1893), which abolished obligatory free coinage, and the Indian Coinage and Paper Currency 
Act (XXII of 1899), which made gold coins a le^l tender. The present Bill proposes 
to repeal both these Acts as well as the main Act of 1870. to reproduce the provisions, so far 
as they are still required, in a consolidated form and to provide for the introduction of a 
nickel one-anna and of a bronze coinage. 


THE INDIAN COINAGE ACT (III OP 1906).i 
CONTENTS. 


'Sections 

Peeuminasy. 

1. Short title and extent. 

2. Definitions. 

3 Power to establish and abolish mints. 

Silver Coinage. 

4 Silver coins 

5. Standard weight and fineness. 

6 Nickel coins. 

7. Standard weight 

Bronze Coinage. 

8. Bronze coins 

'9 Standard weight and composition 
Dimensions and Designs of Coins 

10. Power to direct coming, and to pres- 
'Cribe dimensions and designs 

Legal Tender. 

11. Demonetization of sovereign and 
half-sovereign 

12. Silver 'coin when a legal tender 

13. Nickel coin when a legal tender. 

14. Bronze com when a legal tender. 

15. Com made under former Acta. 


Sections. 

15-A, Power to call in com. 

Diminished, Defaced and Counterfeit 
Coins. 

16 Power to certam persons to cut 
dimmished or defaced silver coins. 

17 Procedure m regard to coin cut 
under secton 16 (o). 

18 Procedure in regard to coin cut under 

section 16 (6) . . 

19. Procedure in regard to com which is 
liable to be cut under both clause (a) and 
clause (6) of section 16. 

20. Power to certain persons to cut 
counterfeit silver or nickel coin and proce- 
dure in regard to coin so cut. 

Sudplemental Pbomsions 

21. Power to make rules. 

22. Bar of suits. 

23. Saving of making of other coins at 
mints. 

24. Saving of copper coins. 

Thf S’chedule.— R e/ieo/ed. 


{2nd March, 1906. 

An Act to consolidate and amend the law relating to Coinage and the Mmt. 
Whlreas it is expedient to consolidate and amend the law relating to 
'Coinage and the Mint ; It is hereby enacted as follows: 

Preliminary. 

1. (1) This Act may be called The India*? 
Short title and extent. COINAGE AcT, 1906 ; and 


Leg. Ref. 

1 For Statement of Objects and i^easons, 
seie Gazette of India, 1905, Part V, P 3^; for 
Report of Select Committee, see 1906, 
Part V, p. 9, and for Proceedings in Counal, 
see ibid, 1905, Part VI, p. 142; ibid., 1906, 
Part VI, p 28. 


The Act has been declared in force in the 
x\ngul district by the Angul Laws Regulate- 
(IIIo£ 1913),B andO Code, Vol. I, p. 865. , 
The Act has been declared in force m Htftj 
Arakan HiU District by the Arakan Hill Dis- 
trict Laws Regulation (I of 1916), Bur, 
Code. Vol. I. 
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(2) It extends to the whole of British India, inclusive of British Balu- 
chistan, the Santhal Parganas and the Pargana of Spiti. 

_ . 2. In this Act, unless there is anything repuff- 

Definitions. oj. context.— 

(a) “deface", with its grammatical variations and cognate expressions, 
includes clipping, filing, stamping, or such other alteration of the surface or 
shape of a coin as is readily distinguishable from the effects of reasonable wear; 

(b) “the Mint" includes the Mints now existing and any which may 
hereafter be established ; 

(c) “prescribed" includes prescribed by a rule made under this Act ; 

(<f) “remedy" means variation from the standard weight and fineness; 

and 

(c) “standard weight" means the weight prescribed for any coin. 

Power to establish and 3. The l[ Central Government] may, by noLifica- 
abolish Mints. tion in the l[Official Gazette] . 

(fl) establish a Mint at any place at which a Mint does not for the time 
being exist ; and 

(&) abolish any Mint, whether now existing or hereafter established. 

Silver Coinage. 

4. The following silver coins only shall be coin- 
Silver coins. ed at the Mint for issue under the authority of the 

1 [ Central Government ] namely : — 

(а) a rupee to be called the Government rupee 

(б) a half-rupee, ** * ’•8 

(c) a quaiter-rupee. * ^2 

35)- * * ♦ * 

5. (1) The standard weight of the Government rupee shall be one hund- 
red and eighty grams Tioy and its standard fineness 
Standard weight and jjg j^g follows, namely, eleven-twelfths, or one 
hundred and sixty-five grains of fine silver, and one- 
twelfth, or fifteen grains of alloy. 

(2) The other silver coins shall be of proportionate weight and of the 
same fineness : 

Piovided that in the making of silver coins, a remedy shall be allowed of 
an amount not exceeding the following, namely : — 



Remedy in weight. 

Remed}' in fineness 

Rupee ) 

Half-rupee J 

live-thousandths 

Two-thousandths, 

‘[Quarter-rupee 

Seven-thousandths 

Three-thousandths ] 


Nickel Coinage. 

66. The following nickel coins only shall be coined at the Mint for issue 
Nickel coins. Under the authority of the l[ Central Government], 

namely; 6[an eight-anna, a four-anna, a two-anna 

and a one-amia piece]. 


Leg. Kef. 

1 Substituted by the Government of India 
(Adaptation of Indian Laws) Order, 1937. 

2 The words “or eight-anna piece” and “or 
four-anna piece” in clauses (6) and (c), res- 
pectively were omitted by S. 2 of the Indian 
Coinage (Amendment) Act (XXI of 1919). 

® The words “and (d) an eighth of a 
rupee, or two-anna piece” were omitted by 
S. 2 of the Indian Coinage (Amendment) 


Act (IV of 1918). 

These items were substituted for the 
ougmal items by S. 3, ibid. 

5 This section was substituted for the ori- 
ginal S#6 by S. 4, libid. 

® These words were substituted foT the 
words “a two-anna piece and a one-anna 
piece” by S. 3 of the Indian Coinage 
(Amendment) Act (XXI of 1919). 
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7. The standard weight of the l [eight-anna, four-anna, two-anna and 
one- anna pieces shall be one hundred and twenty, one 
Standard weight. hundred and five, ninety, and sixty grains Troy, 

respectively] : 

Provided that, in the making of nickel coin, a remedy shall be allowed 
of an amount not exceeding one-fortielh in weight. 

Bronze Coinage. 

28. The following bronze coins only shall be 
Bronze coins. coined at the Mint for issue under the authority of 

the ^[Central Government], namely 

(a) a pice, or quarter-anna ; 

(b) a half-pice, or one-eight of an anna; and 

(c) a pie, being one-third of a pice, or one-twelfth of an anna. 

9. (1) The .standard weight of the pice shall be 
Standard weight and seventy-five grains- Troy, and the other bronze coins 
composition. proportionate weight 

(2) Bronze coins shall be coined from a mixed metal consisting of 
copper, tin and zinc : 

Provided that, in the making of bronze coins; a remedy shall be allowed 
of an amount not exceeding one-fortieth in weight. 

Dimensions and Designs of Coins, 

Power to direct coining iq. (1) The 8[CentraI Government] may, by 
noti£cation4 m the 8[OfficiaI Gazette] . 

(a) direct the coining and issuing of all coins referred to in sections 4, 

6 and 8, and 

(&) determine the dimensions of, and designs for, such coins. 

(2) Until the 8[Central Government] otherwise determines by notifica- 
tion under sub-section ( 1 ) , the dimensions and designs of the silver coins coined 
under this Act shall be those prescribed for the like silver coins under the 
Sindian Coinage Act, 1870, at the time of the commencement of this Act. 

Legal Tetider. 

6 [11. Gold coins, coined at His Majesty’s Royal Mint in England or at any 
Mint established in pursuance of a proclamation of 
Demonetization of sove- jjjg Majesty as a branch of His Majesty’s Royal 
reign and half-sovereign Mint, shall not be legal tender in British India in 
payment or on account, but such coins shall be received by the Reserve Bank of 
India at its offices, branches and agencies in India at the bullion value of such 
coins calculated at the rate of 8 4/512 grams troy of fine gold per rupee.] 

Silver coin when a legal 12 (1) The rupee and half-rupee shall be a 

tender legal tender in payment or on account : 

Provided that the coin— 

(o) has not lost m weight so as to be more than two per cent, below 
standard weight, and 

(b) has not been defaced. 

Leg. Ref. 

1 These words were substituted by S 4 

of the Indian Coinage (Amendment) Act 
(XXI of 1919) . . , 

2 For legal tender of 'bronze corns coined 
outside British India, see the Bronze Coin 
(Legal Tender) Act (XXII of 1918) . 

8 Substituted by the Government of India 
(Adaptatioh of Indian Laws) Order, 1937. 

* For Notifications issued under this sec- 
tion, see G^. R. and 0, 

8 Repealed by this Act. 

' 8 This section was substituted for the ori- 


ginal S 11 by Act II of 1934 The origi- 
nal S 11 stood as follows’— 

Gold coins, whether coined at His Majesty’s 
Royal Mint or at anv Mint established in 
pursuance of a proclamation of His Maje^ 
as a branch of His Majesty’s Royal Mint, 
shall not be legal tender m British India 
in pajrtnent or on account, but such coins shall' 
be received at any mint currency ofiice and, 
at any tune after the 30th day of September, 
1927, at any Government Treasury other than 
a Sub-Treasury, at the bullion value of such 
coins calculated at the rate of 8 ’47512 grains 
Troy of fine gold per rupee. 
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(2) The quai-ler-rupee ^ '■ *1 shall be a legal tender in payment or on 
account for any sum not exceeding one rupee : 

Provided that the coin— 

(a) has not lost in weight so as to be more than such percentage below 
standard weight as may be prescribed as the limit of reasonable wear, and 

(&) has not been defaced. 

213. 3[The eight-anna, four-anna, two-anna,] and one-anna nickel coins 
specified in section 6 shall be a legal tender in pay- 
Nickel coin when a legal jjjgjjt or on account for any sum not exceeding one 
rupee at the rate of 4[two, four,] eight and sixteen 

for a rupee, respectively. 

14. The bronze coins specified in section 8 shall 
Bronze coin when a legal be a legal tender in payment or on account for any 
tender. sum not exceeding one rupee at the following rates, 

respectively, namely 

( 0 ) the pice at the rate of sixty-four for a rupee, or four for an 

anna; 

(b) the half-pice at the rate of onehundred and twenty-eight fora 
rupee or eight for an anna ; and 

(e) the pie at the rale of one hundred and ninety-two for a rupee, or 
twelve for an anna. 


15. (1) (a) All silver coin of the weight and 
Coin made under former standard specified in Acts No. XVII of lS.i5,6 No. 

XXT of 1838,6 No. XIII of 1862fi and the Indian 
Coinage Act, 1870,^ and 

(&) all copper coin of the weight specified in Acts No. XXI of 1835,6 
No. XXII of 1844,6 No. XIII of 1862,6 and the Indian Coinage Act, 1870,1' 

which may have been issued since the passing of those Acts respectively, 
and declared by those Acts respectively to be a legal tender, shall, » [subject only 
to the provisions of section 15-A and] in the case of silver coin to the provisos 
contained in section 12 of this Act in so far as such provisos apply to like coins 
under this Act, continue to be a legal tender for the amounts for which the like 
silver and bronze coins are a legal tender under this Act respectively. 

(2) All double pice copper coins which may have been issued under the 
Acts specified in sub-section (I), clause (&), shall continue to be a legal tender 
in payment or on account for any sum not exceeding one rupee at the rate of 
thirty-two for a rupee or two for an anna. 


915-A. Notwithstanding anything contained is section 12, section 13, 
Pnwpr tn rail ,n nnSn scction 14 Or scction 15, the lo [Central Government] 
may, by notification in the lo [Official Gazette] call in, 
with effect from such date a.s may be specified in the notification, any coin, of 
whatever date or denomination, referred to in any of those sections other than 
the rupee and half-rupee referred to in sub-section (I) of section 12 and on 
and from the date so specified such com shall cease to be a legal tender save at 
a Government currency office: 

Provided that such coin shall continue to be a legal lender also at Govern- 
ment treasuries until the expiry of such further period, not being less than 


Leg. Ref. 

1 The words “and eighth of a rupee” were 
omitted by S. 6 of the Indian Coinage 
(Amendment) Act (IV of 1918) 

^ This section was substituted for the 
•original S 13 by S. 7, tbid. 

® These words were substituted for the 
words “The two-anna” by S S of the Indian 
Coinage (Amendment) Act (XXI of 1919) . 

* These words were inserted by S. 5, ibid. 


® Repealed by the Indian Coinage Act, 
1870 

« Repealed by Act XIII of 1862. 

7 Repealed by this Act 

® These words were substituted by S. 2 of 
the Indian Coinage (Amendment) Act (X 
of 1924). 

® S IS-A was insetted by S'. 3, ibid 
Substituted by the GoK^ernment of 
India (Adaptation of Indian Laws) Order, 
1937. 
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.twelve months, as the l[ Central Government] may fix by the notification. 

Diminished, Defaced and Counterfeit * ] Coins. 

16. Where any silver coin which has been coined and issued under the 
authority of the 1 [Central Government] is tendered 

Power to certain persons to any person Sauthorised by the i [Central Govem- 

to cut diminisnea or deiaced j .»• 

sdver coins. ] to act under this section, 

and such person has reason to believe that the coin — 

(a) has been diminished in weight so as to be more than such percentage 
below standard weight as may be prescribed as the limit of reasonable wear, or 

(&) has been defaced, 

he shall, by himself or another, cut or break the coin. 

Procedure m regard to 17. A person cutting or breaking com under 
com cut under section 16 the provisions of clause (a) of section 16 shall 

(a) observe the following procedure, namely : — 

(a) if the coin has been diminished in weight so as to be more than 
such percentage below standard weight as may be prescribed as the limit of 
reasonable wear, but not more than such further percentage as may be pre- 
scribed in this behalf, he shall either return the pieces to the person tendering 
the coin, or, if such person so requests, shall receive and pay for the coin at 
such rates as may be prescribed in this behalf ; and 

(6) if the com has been dimmished in weight so as to be more than such 
further, below standard weight so prescribed as aforesaid, he shall 
return the pieces to the person tendering the coin, who shall bear the loss caused 
by such cutting or breaking. 

Procedure in regard to 18. A person cutting or breaking coin under the 
com cut under section 16 provisions of clause (5) of section 16 shall observe 

(b) . the following procedure, namely :~ 

(oj if such person has reason to believe that the coin has been 
fraudulently defaced, he shall return the pieces to the person tendering the 
com, who shall bear the loss caused by such cutting or breaking; 

(b) if such person has not reason to believe that the coin has been 
fraudulently defaced, he shall receive and pay for the coin at its nominal value. 

Explanation.— ¥ot the purposes of this section a coin which there is 
reason to believe has been defaced by sweating shall be deemed to have been 
fraudulently defaced. 

Procedure m regard to 19 If a com is liable to be cut or broken under 
com which is liable to be the piovisions of both clause (o) and clause (J) of 
cut under both clause (a) section 16, the person cutting or breaking the coin 
and clause (6)of section 16 _ 

(а) if he has reason to believe that the com has been fraudulently 
defaced, under clause (o) of section 18 and 

(б) in other cases, under section 17. 

20. Where any silver 6 [or nickel] coin purporting to be coined or issued 
under the authority of the l[Central Government] is 

Power to certain persons tendered to any persons authorised by the 1[ Central 
to cut counterfeit silver 01 ir :»• + i S ort 

nickel coin and procedure in Government] 4[ , , i. * * 

regard to com so cut. under this section, and such person has reason to 

believe that the coin is counterfeit, he shall by himself 
or another cut or break the coin, and may, at his discretion, either return the 
pieces to the tenderer, who shall bear the loss caused by such cutting or 


Leg. Ref. 

^ Substituted by the Government of India 
(Adaptation of Indian Laws) Order. 1937 
2 TTie word “Silver” ^as omitted by S 6 
■fl) of the Indian Comage (Amendment) Act 
<XXI of 1919). 

® For persons sd authorised, see (^n. R.‘ 
i-lS9 


and 0 

‘ The words “or by the Local Government" 
were omitted by Government of India 
(Adaptation of Indian Laws) Order, 1937 
^ These words w'ere inserted by S 6 (2> 
of the Indian Coinage (.Amendment) Act, 
1919 (XXI of 1919) 
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breaking, or i[in the r.ise of silver coin] receive and pay for the coin according 
to the value of the silver bullion contained m il ^ 

Supplemental Provisions. 

21. (1) The Central Government^ may make 
Power to make rules qu|. purposes and objects of this 

Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such lules may— C *T 1 

^ f o) reduce the amount of remedy allowed by sections 5, 7 and 9 in the 
case £qj, ^}jg guidance of persons authorised to cut or break com 

undei sections 16 and 20; , . , i j 

(c'l determine the percentage of diminution m weight below standard 
weight not being less in any case than two per cent, which shall be the limit of 

(d) prescribe the further percentage referred to in clause (a) of section 
17. and the rates at which payments shall be made in the case of coins falling 
under the same clause 

(3) Every such ruch rule shall be published in the Official Gazette, and 
on such pubUcatioii sl.all have effect as if railed in this Act. 

22 No suit or other proceeding shall he against any person in respect of 
anything in good faith done, or intended to be done, 
Bar of suits under or in pursuance of the provisions of this Act. 

23. Nothing in this Act shall be deemed to prohibit or restrict the making 
at the Mint of coins intended for issue as money by 
Saving of ^ ^making of the Government of any territoiies beyond the limits 
of British India. 

♦sCopper coins of such descriptions as at the time of 
the commencement of this Act may be coined at the 
Mint for issue under the authority of the Central 
tiovemment may ■■ * ”4 continue to be so coined until such 

time as the [Central Government] may by notification m the Official Gazette 
otherwise direct, and all copper coins so coined shall be a legal lender in pay- 
ment or on account for the amounts for which bronze coins of corresponding 
nominal value are a legal tender under this Act. 

[THE SCHEDULE.] 

Repealed by Schedule II of Act X of 19H. 


Other coins at Mints 
24. * ■' 

Saving of coppei coins. 
Government may 


THE COLOMAi:. COUETS OP ABMIRALTY (INDIA) 
ACT (XVI OF 1891.)6 


Year. | 

No. 

1 Short Title. 

[ How repealed or otherwise affected by 
legislation. 

1891 

XVI j 

The Colonial Courts of| 
Admiralty (India) Act, 1891. 

' Repealed in part, X of 1914. 

I Repealed in part and amended, VI of 1900, 



1 ss. 47 and 48 




1 Amended, XI of 1923. 


Leg Ref. words “Provided that” were repealed by S. 

1 These words were inserted in S. 6 (2) 3 and Schedule II of the Repealing and 

of the Indian Coinage Amendment Act (XXI Amending Act (X of 1914) 
of 1919) '* The words “notwithstanding the repeal 

* The w'ord “and” and clause {e) were of the said Acts” were repealed by S. 3 and 

omitted by S 2 of the Currencj- Act (IV Schedule II, iUd 

of 1927) . " Eor statement of Objects and Reasons, 

® The words “The Acts mentioned in the see Gazette of Indtia, 1S91, Pt V, p. 140; for 

schedule are hereby repealed to the extent Proceedings in Council, see iWd., 1891i PE 

spedfied in the last column thereof" and the VI, p. 116 



s. 3] The Colonial Courts of Admiralty (India) Act (XVT op 1891). 1267 


[m May. 1891. 

An Act to declare certain Courts in British Indio to be Colonial Courts 
of Admiralty, 

Whereas il is provided by the Colonial Courts of Admiralty Act, 1890, i 
that the Legislature of a British possession may by any colonial law declare any 
Court of unlimited civil jurisdiction in that possession to be a Colonial Court of 
Admiralty , 

And whereas it is expedient, in pursuance of that provision, to declare 
certain Courts in British India to be Colonial Courts of Admiralty; 

It is hereby enacted as follows:-— 

^ L (1) This Act may be called The Colonial 

Title and commencement. Courts OP Admiralty (India) Act, 1891 ; and 

(2) It shall come into effect— 

(a) if Her Majesty's pleasure thereon has been signified by notification 
in the Official Gazette, on or before the first day of July, 1891, then on that day® 
or 

(b) if Her Majesty’s pleasure thereon has not been so signified on or 
before that day, then on the day on which Her Majesty’s pleasure shall be 
signified by such a notification as aforesaid. 

, ' 2. The following Courts of unlimited civil juris- 

Appointment of Colonial diction are hereby declared to be Colonial Courts of 
Courts of Admiraltj. Admiralty; namely 

(1) the High Court of Judicature at Fort-William in Bengal, 

(2) the High Court of Judicature at Madras, 

(3) the High Court of Judicature at Bombay, [andjs 

(4) [ ♦ ♦ ♦ ]4 

(4a)( 

(5) [ ' '• •• * ]4 


3. The expressions “Court having Admiralty jurisdiction” and “Admi- 
ralty Court” and the expression “Admiralty or Vice- 
Construction of Indian Admiralty cause,” and other expressions referring to 
and Vf^-AdmiKlt/ SSt Admiralty or Vice-Admiralty Courts or causes shall, 
wherever any such expression occurs in any 6 [Indian 
Law] be deemed to include a Colonial Court of Admiralty and a Colonial Court 
of Admiralty cause, and to refer to a Colonial Court of Admiralty or a Colonial 
Court of Admiralty cause, respectively. 


Leg. Ref. 

1 Set Gazette of India. 1890, Pt I, p_ 6S4. 

2 For notification publishing Her Majesty’s 
assent to this Act, see Gazette of India, 1891, 
Pt I, p 371 

® Word “and” inserted by Government of 
India (Adaptation of ‘"Indian Laws) Order, 
1937 . ^ 

* Sifb-sections (4), (4-a) and (5) omitted 
by ibidL. 

Substituted for words "enactment of the 
Governor-General in Council, or of a (Jover- 
nor in Council or Lieutenant-C^vemor in 
Council by Government of India (Adapta- 
tion of Indian Laws) Order, 1937. 


Notes. 

Sec. 1 —In charges under Admiraltj' 
Jurisdiction the offence with which an ac- 
cused IS chargeable is the offence under 
English Law. Where therefore a person is 
Gorged under Ss. 4 and 304, Penal Code, 
he should be charged Viith manslaughter or 
a lessor offence of grievous hurt or simple 
hurt The punishment which nay be im- 
posed will be the pumshment which may be 
imposed for a like offence under the Penal 
Code as provided by S. 3, Colonial Courts 
Act (37 & 38 Vict Chap. XXVII) The 
procedure which would govern the trial, ques- 
tion of jurisdiction apart, would be the 
Procedure in the Cr. P, Code. 29 S.L R 
281=160 I.C 375=1936 S. 3 
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4, Court-fees in suits instituted in the Colonial Court of Admiralty at 
Rangoon, Aden oi Karachi, shall, unless the jurisdic- 
tion of the Court is to be exercised in any matter 
relating to the slave-trade, be leviable in accordance 
with the provisions of Chapter III of the Court-fees 
Act, 1870. 

5. [Repealed by Act X of ]914,Sch. II.] 

THE SCHEDULE. 

[Rep. by Act X of 1914, Sch. 11] 


Court-fees in suits in the 
Colonial Courts of Admi 
ralty at Rangoon, Aden and 
Karachi. 


THE INDIAN AND COLONIAL DIVORCE JURISDICTION 
ACT, 1926. 

[16 & 17 Geo. V. Ch. 40). 

[27ik January, 1911. 

An Act to confer on Courts in India and other parts of His Majesty’s 
Dominions jurisdiction m certain cases with respect to the dissolution of marria- 
ges, the parties whereto are domiciled in England or Scotland, and to validate 
certain decrees granted for the dissolution of the marriage of persons so domi- 
ciled. (15th December, 19^6.) 

Be it enacted by the King's Most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons m this present 
Parliament assembled, and by the authority of the same as follows 


1. Subject to the provisions of this Acti[a High Court in British India 
constituted by His Majesty by Letters Patent] shall 
have jurisdiction to make a decree for the dissolution 
of a marriage, and as incidental thereto to make an 
order as to damages, alimony or maintenance, custody 
of children, and costs, where the parties to the mar- 
riage aie British subjects domiciled in England or 
Scotland, in any case where a Court in [Biitish]® India would have such juris- 
diction if the parties to the marriage were domiciled in India : 

Provided that— 


I Divorce jurisdiction of 
High Courts in India where 
parties are domiciled in 
England or Scotland. 


(o) the grounds on which a decree for the dissolution of such a marri- 
age may be granted by any such Court shall be those on which such a decree 
might be granted by the High Court in England according to the law for the 
the time being in force in England ; and 

(b) ^y such Court in exercising such juiisdiction shall act and give 
relief on principles and rules as nearly as may be conformable to those on which 
the High Court m England for the time being acts and gives relief ; and 

(c) no such Court shall grant any relief under this Act except in case 
where the petitioner resides in India at the time of presenting the petition and 
the place where the parties to the marriage last resided together was in India, 
or make any decree of dissolution of marriage except where either the marriage 


Leg. Ref. 

5 Substituted for “a High Court in India 
to which Part IX of the Government of 
India Act applies” by Government of India 
(Adaptation of Acts of Parliament) 
Order, 1937 
® Inserted by tbid 


r*?®**. effect of the Indian and 

Colonial Divorce Jurisdiction Act of 1926 
upon the divorce cases is to divide His 
Afajesty^s subjects in India into two classes, 
upon those who are residing within the 


jurisdiction of a High Court established by 
Letters Patent some new facilities are con- 
fericd Those who are resident clsewheie 
remain under the law as it was before the 
Indian and Colonial Divorce Jurisdiction 
Act was passed 1933 S 70. See also 130 
I.C. 524=32 P L R 15^1931 L 243. 

Proviso —Object of the Act— Grounds for 
divorce— Applicability of English Law- 
Petitioner resident in India and marriage, 
and adultery committed in India— Juradic- 
tion of Indian Court to grant divorce'. 56 
C 89=115 T C 372=32 C.W.N. 742=1928 
C. 657. 
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was solemnized in India or the adultery or crime complained of was committed 
in India; and 

(d) any such Court may refuse to entertain a petition in such a case if 
the petitioner is unable to show that by reason of official duty, poverty or any 
other sufficient cause he or she is prevented from taking proceedings in the 
Court of the country in which he or she is domiciled and the Court shall so 
refuse if it is not satisfied that in the interests of justice it is desirable that the 
suit should be determined in India. 

(2) Any such order for alimony or maintenance or foi custody of chil- 
dren shall have effect in India on the making thereof, but save as aforesaid no 
such decree or order shall have any force or effect either in India or elsewhere 
unless and until registered in manner hereinafter provided. 

(3) On production of a certificate purporting to be signed by the proper 
officer of the High Court in India by which the decree oi order is made, the 
decree or order shall — 

(a) it the parties to the marriage are domiciled in England, be registered 
m the High Court in England ; 

(6) if the parties to the marriage are domiciled in Scotland, be registered 
in the books of council and session ; 

and upon such registration shall, as from the date of registration, have the same 
force and effect, and proceedings may be taken thereunder as if it had been a 
decree or order made on the date on which it was made by the High Court in 
India, by the High Court in England or the Court of Session in Scotland, as the 
case may be, and, in the case of an order, proceedings may be taken for the 
niudiiication or discharge thereof as if it had been such an order as aforesaid: 

Provided that— . 

(i) the High Court in England or the Court of Session m Scotland shall 
not, unless the Court for special reasons sees fit so to do, entertain any applica- 
tion for the modification or discharge of any such order if and so long as the 
person on whose petition the decree for the dissolution of the marriage was 
pronounced is resident in India ; and 

(m) where an order for the payment of alimony has been so registered 
in the books of council and session, the Court of Session shall in addition to 
any other power have power in the event of any material change of circum- 
stances to discharge or modify such order. 

(4) Proceedings before a High Court in India in exercise of the juris- 
diction conferred by this Act shall be conducted in accordance with rules made 
by the Secretary of Stale [ * * ^ * ]l with the concurrence of the Lord 
Chancellor, and those rules shall provide — 

(o) for petitions being heard before a Judge or one of two or more 
judges of the Court nominated for the purpose by the Chief Justice of the Court 
with the approval of the Lord Chancellor ; , . » 

(b) for the decree or order made by such a Judge being subject to appeal 
to two Judges of the Court similarly nominated without prejudice however to 
any right of ultimate appeal to His Majesty in Council ! 

(c) for prohibiting or restricting the exercise of the jurisdiction where 

proceedings for the dissolution of the marriage have also been instituted in 
England or Scotland ; 


Leg Ref. 

iThc words “in Council of India” were 
omitted by (^vernment of India (Adapta- 
tion of Laws of Parliament) Older, 1937. 

Notes. 

Sec 1 (2) & (3) ; Dissolution of marri- 
age— Decree NOT REGISTERED IN HIGH 
. IN Englanb— P osmoN OF PARTIES— -No dc- 
' cree for dissolution^ of marnaw iua^_ 
virtue of the jurisdiction conferred on a Hign 


Court m India under the Indian and Colo- 
nial Divorce (Jurisdiction) Act of 1926 has 
any force or effect, either in India or else- 
where, unless and until it has been regis- 
tered in the High Court m England The 
absence of such registration means that the 
marriage betl^een the pities is — at any rate 
to a limited extent— still in force, and a second 
marriage contracted by either of the parties 
ui such circumstances, will be null and void 
I.L.R (1937) 1 Cal 417=41 C W N 268. 
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(d) for preventing, in tlie case of a decree dissolving a marriage between 
parties domiciled in ticotland, the making of an order for the securing of a 
gross or annual sum of money; 

(e) for limiting cases m which applications for the modification or 
discharge of an order may be entertained by the Court to cases where at the 
lime the application is made the person on whose petition the decree for the 
dissolution of the marriage was pronounced is resident in India; 

(/) foi prescribing the officer of the Court empowered to give certificates 
under this Act, and the form of any such certificate; 

(ff) for conferring on such official as may be appointed for the purpose 
within the jurisdiction of each High Court the like right of showing cause why 
a decree should not be made absolute as is exercisable in England by the King’s 
Proctor. 

(5) The decision of a High Court in India, or on an appeal therefrom, 
as to the domicile of Ihe parties to a marriage shall, for the purposes of this 
Act, be binding on all Courts in England, Scotland [India and Burma]. i 

2"i.A. [The provisions of section one of this 
Hi ^Burma relation to Burma as they apply m 

where parties are domSd relation to India, subject to the following modifica- 
in England or Scotland lions, that is to say— 

(a) in sub-section (1) of the said section, for the words "a High Court 
m British India constituted by His Majesty by Letters Patent” there shall be 
substituted the words "the High Court at Rangoon”, and for the words “where 
a Court in British fndia” there shall be substituted the words "where the 
Court” ; 

(6) in the proviso to the said sub-section, for the words “any such 
Court”, wherever those words occur, there shall be substituted the words "the 
Court” ; and for the words "no such Court shall” there shall be substituted the 
words "the Court shall not” ; 

(c) in sub-section (3) of the said section, for the words the High Court 
in India by which the decree or order is made” there shall be substituted the 
words "the High Court at Rangoon” and for the words "by the High Court in 
India” there shall be substituted the words "by the High Court at Rangoon” ; 

(d) in sub-section (4) of the said section, for the words "a High Court 
in India” there shall be substituted the words "the High Court at Rangoon” 
and in paragraph (g) for the words “each High Court” there shall be substitu- 
ted the words "the High Court”: 

(e) in sub-section (5) of the said section, for the words "a High Court 
in India’] there shall be substituted the words “the High Court at Rangoon” ; 

(/) save as aforesaid, for the word "India” wherever it occurs in the 
said section (except in the phrase "India and Burma”) there shall be substitu- 
ted the word "Burma”.] 

- 21-B. (1) Any proceedings commenced under 

ceediiifff rules^etc ^ before the separation of Burma from India 

* ’ ’ ‘ may be continued, determined and appealed against 

in all respects as if Burma had continued to be part of India. 

(2) The rules made under sub-section (4) of section one of this Act 
which immediately before the separation of Burma from India were applicable 
to the High Court at Rangoon shall, until superseded by fresh rules, continue to 
apply to that Court, and nominations made and approved under those rules 
shall continue to have effect.” 

2, (1) His Majesty may, by Order in Council, provide for applying [the 

_ , , , Leg. Ref. of Parliament) Order, 1937. 

^Substituted foT the words “and India” by » Sections 1-A and 1-B were inserted by 
Government of India (Adaptation of Laws iWd 
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provisions of section one] l of this Act, subject to the 
Power to extend Act to necessary modifications, to any part of His Majestv’s 
other Bnush possession,. dominions other than a self-gOTeraing domuiioi.,'in 
hke manner as they apply to India, and, in particular, any such Order in Coun- 
cil may determine the Court by which the jurisdiction conferred by those pro- 
visions is to be exercised. 

(2) For the purposes of this section self-governing dominion'’ means 
the Dominion of Canada, the Commonwealth of Australia (which for this 
purpose shall be deemed to include Papua and Norfolk Island), the Dominion 
of New Zealand, the Union of South Africa, the Iiish Free State, Newfound- 
land, and the Colony of Southern Rhodesia. 

3. Any decree granted under the Act of the Indian Legislature, known as 
the Indian Divorce Act, 1869, and confirmed or made 
Validity oE certain de- absolute under the provisions of that Act for the 
dissolution of a marriage the parties to which were 
at the time of the commencement of the proceedings domiciled m England or in 
Scotland, and any order made by the Court in relation to any such decree shall, 
if the pioceedings were commenced before the passing of this Act, be as valid 
and be deemed always to have been as valid in all respects as though the parties 
to the marriage had been domiciled m India [including Burma and Aden,]® 

4. This Act may be cited as The Indian and 
S hort title COLONIAL Divorce Jurisdiction Act, 1926. 


RULES UNDER THE INDIAN AND COLONIAL DIVORCE 
JURISDICTION ACT (1926). 

[Published in the Gazette of India, dated 26th August, 1927.] 

Home Department (16th August, 1927.) 

Rules unher Section 1 (4), Indian and Colonial Divorce Jurisdiction Act, 1926 

1, Short title and commencement —(1) These rules may be called the Indian (Non- 
■domiciled Parties) Divorce Rules, 1927. (2) They shall come into force on the 27th day of 
July, 1927. 

2 Appointment of Judges.— (1) As soon as may be after the coming into force of 
these rules the Chief Justice of each of the High Courts referred in sub-section (1) of sec- 
tion 1 of the Indian and Colonial Divorce Jurisdiction Act, 1926, hereinafter called “the Act," 
shall submit to the Lord Chancellor through the Secretary of State for India the names of 
such number of Judges of the Court (including, if he thinks fit, the name of the Chief 
Justice himself) not exceeding six, as he may consider necessary for the purpose of exerci- 
siog jurisdiction under the Act and these rules. 

(2) Upon the approval of the Lord Chancellor to any nomination so submitted being 
signified to the Chief Justice by the Secretary of State for India, the Chief Justice shall 
cause the names so approved to be notified in the local Official Giazette (or, in the case of the 
High Court of Judicature at Calcutta, m the Gaseite of India) as Judges appointed to 
exercise jurisdiction under the Act, and the Judges whose names shall have been so notified 

shall thereupon have power to exercise jurisdiction accordingly 

(3) At any time after the first nominations under these rules have been approved, the 

Chief Justice may propose the name or names of a further Judge or Judges to take the place 
of, or to exercise jurisdiction in addition to, the Judge or Judges for the time being having 
powers under the Act* and when such further noniinations are approved they shall be noti- 
fied as aforesaid , . , , , r j . j j 

3. Every petition under the Act shall be heard by a single Judge nominated and ap- 

n ved as hereinbefore provided, sitting without a jury and. subject to ffie provisions of the 
ian Limitation Act, an appeal shall lie to a bench of two other Judges who have been 
similarly nominated and approved against any decree or order whi^ would be appealable if 
it had been passed in proceedings under the Indian Divorce Act, 1^9, and shall be disposed 
of accordingly. Each such Bench shall be constituted by the Chief Justice as occasion may 

^”*4. Nothing in these rules shall be deemed to prevent the exercise of any uitiraate 
right of appeal to His Majesty in Council. 

Leg. Ref. tatioa of Laws of Parliament) Order, 1937. 

1 Substituted for the wor^ “the_ foregoing = Inserted by ibid 
provisions" by Government of India (Adap- 
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5 Petitioti.~--A.]l moccedings under the Act shall be commenced by filing a petition to 
which shall he attached a certificate of the marriage. 

6. (1) In the bodi of a petition praying for the dissolution of a marriage shall be 
stated— 

(0 the place and date of the marriage and the namci status and domicile of the wife 
before the marriage ; 

f«) the status of the husband and his domicile at the time of the marriage and at the 
time when the petition is presented, and his occupation and place or places of lesidence of 
the parties at the time of institution of the suit , 

(iti) the principal permanent addresses where the paities have cohabited, including 
the address where they last resided together in India ; 

(w) whether there is living issue of the marriage, and, if so, the names and dates of 
birth or ages of such issue , 

(v) whether there have been in the Divorce Division of the High Court of Justice m 
England or in the Court of Session in Scotland or in any Court in India any, and, if so, what 
previous proceedings with reference to the marriage by or on behalf of either of the parties 
to the marriage, and the result of such proceedings ; 

ivi) the matrimonial offences charged, set out in separate paragraphs, with the times 
and placM of their alleged commission, 

(vii) the claim for damages, if any, 

(vitt) the grounds on which the petitioner claims that in the inteie.sts of justice it it, 
desirable llial the suit should be determined in India. 

(2) The petition shall conclude with a prayer setting out paiticulais of the relief 
clmmed, including the amount of anv claim for damages and any order for custody of 
children if sought, and shall be signed by the petitionei 

7. yertficaiion of petition.— The statements contained in every petition uiidei these 
rules shall be verified by the petitioner or some other competent person in manner required 
by the Code of Civil Procedure for the time being in force for the verification of plaints, 
and in cases where the petitioner is seeking a decree of dissolution of marriage tlie 
verification shall include a declaration authenticated in like manner that no collusion or 
connivance exists between the petitioner and the other party to the marriage, and that 
neither the petitioner nor within the knowledge of the petitioner the other party to the 
marriage has instituted proceedings which are still pending for the dissolution of the 
marriage in England or Scotland 

8. Co-respondents are interveners— In every petition presented by a husband for the 
dissolution of his marriage, the petitioner shall make the alleged adultereis co-respondents 
in the suit, unless the Court shall otherwise direct. 

9. Where a husband is charged with adultery with a named person, a certified copy 
of the pleading containing such charge shall, unless the Court for good cause shown other- 
wise directs, be served upon the person with whom adultery is alleged to have been 
committed, accompanied by a notice that such person is entitled, within the time therein 
speafied, to apply for leave to intervene in the cause. 

10. Service of petitions and notices —Every petition or notice referred to in these 
rules shall be served on the party to be affected thereby, either within or without Bribsh 
India, in the manner presenbed by the Code of Civil Procedure for the time being in force 
for the service of .summonses 

Provided that, unless the Court for good cause shown otherwise directs, service of alt 
such petitions and notices shall be effected delivery of the same to the party to be aflFected 
thereby, and the Court shall record that it is satisfied that service has been so effected. 

11. Answers and iuhsequeni pleadings— h respondent or co-respondent, or a woman 
to whom leave to intervene has been granted under rule 9, may file in the Court and answer 
to the petition. 

12. _ (1) Any answer which contains matter other than a simple denial of the facts 
stated in the petition shall be verified in respect of such matter by the respondent or co-res- 
pondent, as the case may be, in the manner required by the rules for the verification of 
petitions, and when the respondent is husband or wife of the petitioner, the answer shall 
contain a declaration that there is not any collusion or connivance between the parties. 

(2) Where the answer of a husband alleges adultery and prays relief, a certified copy 
thereof shall be served upon the alleged adulterer, together with a notice to appear in like 
manner as a petition. When in such case no relief is claimed, the alleged adulterer shall not 
be made a co-respondent, but a certified copy of the answer shall be served upon him to- 
gether with a notice as under Rule 9 that he is entitled within the time therein specified to 
apply for leave to intervene in the suit, and upon such application he may be allowed to in- 
tervene, subject to such direction as shall then be given by the Court, 

13. (p If it appears to the Court that proceedings for the dissolution of the marriage 
been instituted in England or Scotland before the date on which the petition was filed' 

m India, the Court shall either dismiss the petition or stay further proceedings thereon until 
me proceedings in England or Scotland have terminated, or until the Court shall otherwise 
direct. 
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(2) If it appears that such proceedings were instituted after the filing of the petition 
jn India, the Court may proceed, subject to the provisions of the Act, with the trial of the 
suit. 

14. Shotjing cause against a decree nisi.— The Governor-General in Council in the 
case of the High Court of Judicature at Calcutta and^ the Local Government in other cases 
shall appoint a person to exercise within the jurisdiction of each of the High Courts referred 
to in section 1 of the Act the duties assigned to His Majesty's Proctor by sections 181 and 
182 of the Supreme Court of Judicature (Consolidation) Act, 1925, and the name of the 
person so appointed shall be notified in the Gasetfe of India or in the local Official Gazette, 
as the case may be, by the designation of Proctor Every Proctor so appointed shall, in the 
exercise of fais functions act under the instructions of the Advocate-General or other Chief 
Law Officer of the piovince. 

15. (1) If any person during the progress of the proceedings or before the decree 
Hist IS made absolute gives information to the Proctor of any matter material to the due 
decision of the case, the Proctor may take sucli steps as he considers necessary or expedient. 

(2) If ui consequence of any such information otherwise the Proctor suspects that any 
parties to the petition are or have been in collusion for the purpose of obtaining a decree 
contrary to the justice of the case, he may after obtaining the leave of the Court intervene 
and produce evidence to piove the alleged collusion 

16. (1) When the Proctor desires to show cause against making absolute a decree tnsi 
he shall enter an appearance in the suit in which such decree flirt has been pronounced and 
shall within a time to be fixed by the Court file his plea setting forth the grounds upon which 
he de.sires to show cause as aforesaid, and a certified copy of his plea shall be served upon 
the petitioner or person in whose favour such decree has been pronounced or his advocate. 
On entering an appearance the Proctor shaH be made a party to the proceedings, and shall be 
entitled Id appear m person or by advocate 

(2) Where such plea alleges a petitioner's adultery with any named person a certified 
copy of the plea shall be served upon each such person omitting such part thereof as contains 
anv allegation m which the person so served is not named. 

{3} All subsequent pleadings and proceedings in respect of such plea shall be filed wd 
carried on in the same manner as is hereinbefore directed m respect of an original petition, 
except as hereinafter provided 

(4) If the charges contained in the plea of the Proctor are not denied or it uo answer 
to the plea of the Proctor is filed within the time limited or if an answer is filed and with- 
drawn or not proceeded with, the Proctor may apply forthwith for the rescission of the 
decree nist and dismissal of the petition 

17. Where the Proctor intervenes or shows cause against a decree hw» in any proceed- 
ings for divorce, the Court may make such order as to the payment by other parties to the 
proceedings of the costs incurred by him in so doing, _ or as to the payment by him of any 
costs incurred by any of the said parties by reason of his so doing, as may seem just. 

18. Any person other than the Proctor wishing to show cause against mainng absolute a 
decree nisi shall, if the Court so peimits, enter an appearance in the suit m which such decree 
msi has been pronounced, and at the same time file affidavits setting forth me facts upon 
which he relies. Certified copies of the affidavits shall be served upon the party or the 
advocate of the party in whose favour the decree nwi has been pronounced. 

19. The party in the suit in whose favour the decree nisi has been pronounced may 
within a time to be fixed b> the Court file affidavits in answer, and the person showing cause 

S sl the decree nisi being made absolute may within a further time to be so nxea me 
vits in reply, 

20 Decree absolute -}^odtCTte nist for the dissolution of a marriage under the Act 
shall be made absolute till after the expiration of six months from the Pronouncing ther^f, 
if no appeal has been filed within that period, or if any appeal (including an appeal to His 

ilaiesly in Council) has beep filed, until after the decision thereof. ^ < 

21 (1) Aoplication to make absolute a decree shall be made to the Court by 

filinff a oetition setting forth that application is made for such decree absolute, which wll 
tSuDon bTSunced m Srt at a time appointed for that purpose. In support of 
uS must be shown by affidavit filed with the said petition that no proceedings 

ofSSSo- of the marriag/have ben. ajd 

land, and that search has been made in the proper books at the Court up to wiw™ six oa^ 
‘Tti toe appoStedfan^ such timJ no person M d 


'riaintLancrSod^^^^ JaySm!^"JppIication oTsertlement of damages 

1-160 
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assessed by the CuuilsUallbe conducted in accordance with the proiisions of the Indian 
Divorce Act, 186<J, and of the rules made thereunder _ 

Provided that when a decree is made for the dissolution of a marriage the paities to 
which are domiciled in Scotland, the Court shall not make an order for the secuiing of a 
gross or annual sum of money 

Provided further that no Court in India shall entertain an application for the 
modification or di-chaige of an ordei for alimony, maintenance or the custody of children, 
unless the person on whose petition the decree for the dissolution of the marriage was 
pronounced is at the time the application is made resident in India 

23, Ceriifyuig Ojflcer—h. certificate referred to in sub-section (3) of section I 
of the Act shall be in the form set out in the schedule and shall be signed by a Registrar or 
Prothonotary of the High Couits to which the Act applies and sealed with the seal of 
the Court 

24. Procedure generally.— Snb'ieti to the pionsions of these rules all proceedings tinder 
the Act between party and party shall be legulaled by the Indian Divorce Act and the rules 
made therenndei. 

25 The forms set forth in the schedule to the Indian Divoice Act, with such variation 
as the circumstances of each case and these rules may require, may be used for the respective 
purposes mentioned in the Schedule. 

SCHEDULE. 


(See Rule 23.) 

J, [A of the High Court of Judicature at hereby 

certify that the foiegoing is a true copy of a made by the aforesaid High Court 

acting in exercise of the matrimonial jurisdiction conferred by the Imliati and Colonial 

Divorce Jurisdiction Act, 1926- -i . 

III App. No..of**from judgment and decree m suit wo...o^ 
in V'hichthe above-named C U. was pelitionei and the abo\e-named E. P. was lespondent 
and the above-named G.H was S9 respon d ent . 


intervener 


(Signed) 

Registrar 


Prothonotary 


THE INDIAN COMPANIES ACT (VII OF 1913). 

Repealed or otherwise how aflfected by 
legislation. 

1913 1 VTI The Indian Companies Act i Repealed in part, XLVII of 1920 

1913 lAmended, X and XI of 1914 , XI of 1915 ; 

XLII of 1920 , XXXril of 1926 ; XIX 
! of 1930: 1 of 1932,11 of 1934, XXII 
^ > of 1936, XX of 1 937. 

Introductory Company" is an association of a number of individuals for the 
purpose of carrying on a legitimate business, a number of persons united for the same pur- 
pose, or ma joint concern, as a company of merchants The word is applicable to private 
partnerships, or incorporated bodies of men; hence it may signify a firm, house or paitner- 
ship or a corporation. Association is included within the meaning of the term ; in fact 
“ (Company ” and " Association '* are frequently considered as synonymous. 

Suppose a number of persons intend to combine for the purpose ofcariying on some 
business. If there are only a few of them they will probably form a partnership , but if their 
numbers are at all large, and particularly if they wish to limit their individual liability for 
losses, they will most probably decide to form or “promote" a company limited by shares 
under the Companies Act This proceeding is m outline very simple They must first decide 
upon certain essential particulars. The object which the company is to carry out rnust be 
agreed upon in the first instance. The name of the company, the place where the business is 
to be carried on, how far each member undertakes to be responsible for losses, and the 
amount of funds which they consider necessary to carry on the business properly,— these 
things also must first be decided upon. Their decision on these points is embodied in a short 
document called a Memorandum of Association, which must be signed by at least certain 
number of persons, fixed by the Act who must each agree to take one or more shares in the 
■rompany. The memorandum so signed is taken to an official called “The Registrar of Jonrf 
Stodc Companies” a fee is paid, the Registrar enters the new company on the register and 
preparesa certificate of incorporation, and the formation of the company is complete. The 
Companies Act is intended to regulate the incorporation and the running of the business of 


No. Year I Shoil title. 
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companies J'flww, L./., said with refeience to the Enijlish Companies Act of 1862. “The 
Act was intended to prevent the mischief arising from large trading undertakings being 
carried on by large fluctuating bodies, so that peisons dealing with them did not know with 
whom they were contracting, and weie put to great difficulty and expense, which was a public 
mischief to be repressed." ( Smith v. Anderson, 15 Ch. D. 273 ) The same remaiks will hold 
good in the case of the Indian Companies Act also. The law on the subject of Joint Stock 
uimpanies in India was contained in the Indian Companies Act 1882, which was modelled 
closely on the English law in force in 1877. The object of the new Companies Act is to 
levise and consolidate the Indian law on the subject of Joint Stock Companies on the lines 
of English legislation. Since 1882 the Indian law had been added to by a large number of 
amending Acts, namely, the Indian Companies (Amendment) Act, 1887 ; the Indian Com- 
panies (Memorandum of Association) Act, 1895; the Indian Companies (Branch Registers) 
Act, 1900 ; and the Indian Companies (Amendment) Act, 1910 The substantial additions, 
however, which had been made to the English law by the long senes of Acts passed between 
1879 and 1908 had not with the exception of the matters dealt with in the four small amend- 
ing Acts abovementioned, been adopted in the Indian law. The more important ot those 
English Acts were the (Companies Act, 1879, the Companies Act, 1880; the Companies 
(Winding up) Act, 1890; the Directors Liability Act, 1890, the Companies Act, 1907 , and the 
Companies (Consolidation) Act, 1908 The English Companies Consolidation Act, 1908, con- 
solidated the English law into a convenient Code and this Code had been taken as the model 
for the Indian Companies Act, 1913. The Indian Companies Act, 1913, follows the English 
Act not merely in its general principles but in its detailed arrangement and expression, 
wheiever possible, as it is considered a matter of the first importance to have the Indian law 
as uniform as possible with the English law except where local circumstances d^and a 
modification in substance Among the new and important provisions introduced into the 
Indian Company Law by the Companies Act of 1913 aie those relating to (a) the preparation 
of a statutory repoit by a company limited by shares before the first general meeting 
(cl. 81) ; (6) the apjpointment and adverti ement of directors (els 88 and 89) , (c) the pros- 
pectus and statement in lieu of prospectus (els. 96 to 104) ; (d) restrictions on proceeding to 
.allotment (els. 105 to 106) ; (e) restrictions on commencing business (cl. 107) , (J)_the appoint- 
ment, remuneration and duties of auditors (els 142 and 143) , (g) the registering of infor- 
mation regarding certain kinds of mortgages and charges (els 113 to 128), and (h) the 
registering of information legardmg companies situated outside British India but opeiating 
therein (cl 310). 


It has been considered necessary to depart from English law on the subject of the 
winding up of companies by order of the Court, and in place of the provisions introduced 
into English law by the Companies (Winding up) Act, 1890, the procedure of existing Indian 
law has been in the mam retained. The procedure leaves the discretion in the matter of 
winding up in the hands of the Court, whereas in_ the English law important functions 
■exercised by the Board of Trade, by Official Receivers, and by Committees of Inspection. On 
the subject of the annual balance-sheet the provisions of the existing Indian hw have been 
retained where these appeared more complete than the provisions of the English law, and 
the prescribed form of balance-sheet has also been retained In order to make inspection in 
the interest of shareholders vfithout difficulty where a case for such inspection has been 
made out, the Registrar of Joint Stock Campanies has been empowered to demand from any 
company an explanation of anything that is not clear in its balance-sheet or other leturn 
submitted to him, and the company will be liable, to a penalty, if it fails to provide a f ml and 
true statement to the Registrar, when called upon A report from the R^istrar wiH form a 
ground on which the Local Government may order an inspection of the affairs of a company 
In regard to the qualifications of auditors, a matter on which the English law imposes no 
restriction, a provision has been inserted authorizing local Governments to issue certiiMtes 
for the auditing of companies' account to approved persons m accordance with rules to ne 
framed for the purpose and restricting the audit of companies' accounts to persons holding 
such certificates. It has not been thought necessary to include the provision of the h,ngJisn 
Act (S. 40) whereby a company is empowered to return accumulated profits m reduction of 
paid-up share capital. (See Statement of Objects and Reasons to the Companies Act, Vll 
of 191.3.) 

Amending Act XXII of 1936 -The following extracts from the Statement of Objects 
and Reasons would show the necessity for the amending enactment of 1936 and the broad 
lines on which the amendmerts have proceeded:— 

“ Foi some considerable time Government has had under consideration the overhaul 
of the law relating to companies. 


Substantial material has accumulated in the form of communications and suggestions 
from Local Governments, public bodies and individuals, supplemented by publications in the 
press, indicating unanimity of opinion that the 

extensive changes. The opinions received disclose a demand for power to deal w ith ““sIirTOm 
and fraudulent companies, for changes m the provisions relating to the issue and contents 
i^f prospectuses, for increased disclosure to shareholders of 

^anpanies and for increased rights to shareholders in connexion with the management of 
•c^anies, for modification of the present law applicable to managing agents, for chai.ges in 
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the provisions applicable to iv-indina ap, for special piovisions to govern banking companies 
and for numerous otlicr improvements 

The Indian Companies Act, 1913, was based on the English Companies Consolidation 
Act of 1908, and followed geneially the provisions of that Act. Its revision m order to 
overtake subsequent developments in the law is overdue. 

The English Act of 1908 was examined by a committee presided over by Lord 
Wrenbury in 1918, and again by a committee presided over by Mr. Greene, K.C, in 1926. The 
latter committee made extensive recommendations many of which weie subsequently 
incorporated with or without modification in the Companies Consolidation Act, 192^ The 
guidance afforded by that Act is now available in the task of revising the company law of 
Biitish India. 

In September, 1934, the Government of India placed a lawjer with experience in the 
administration of company law on special duly to examine the material collected and to 
make proposals for the amendmentof the Indian law. Those proposals were further discussed 
by a small committee of business experts specially convened for the purpose. Out of these 
proposals and discussions there have crystallized the amendments now proposed. 

The revision of the law in England took the form of a consolidating Act which 
completely replaced the Act of 1908 This course has not been followed here The arrange- 
ment adopted in the new English Act has attracted unfavourable criticism to an extent whicli 
does not encourage its adoption, and there are manifest advantages in retaining the form of 
the existing Indian Act with the administiation of which the Courts are now familiar, e\en 
though the additions to it by this Bill are extensive 

In the amendments proposed, the lines followed m the overhaul of the Eiiglish law 
have in accordance with Uie policy followed m the past been adopted in the amendments 
now proposed where the problems dealt with aie problems common to India and England, 
India has however problems peculiar to itself, for example, those conuectod with the 
managing agency system. 

The special provisions relating to banking companies have been included, because 
there is no immediate prospect of legislation dealing solely with this .subject undertaken. 
The recommendations of the Central Banking Enquiiy Committee have been carefully 
considered in drafting these provisions.” 

The amending Act XXII of 1936 came into force on the 15tli January, 1937 




